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INTRODUCTION

This case involves the "last-injurious-exposure rule," a long-standing concept that is

applicable to certain workers' compensation claims that involve an occupational disease. Unlike

a claim for an injury that arises from a specific, single event, occupational disease claims are

contracted over an extended period of time, and can potentially involve exposures encountered

while working at several different jobs. See R.C. 4123.68. The last-injurious-exposure rule

provides a mechanism by which the liability for the occupational disease can be assigned to a

particular employer. That is, the employer at which the worker suffered the last injurious

exposure generally is charged with the exposure for the claim.

The case at bar involves an occupational disease claim for mesothelioma that has been

determined by the appellant Industrial Commission of Ohio ("commission") to be compensable.

The late Donald F. Stein ("Stein") worked for a single employer, the appellee Pilkington North

America, Inc. ("Pilkington"), formerly known as Libbey-Owens-Ford, for over 40 years. During

that span, Pilkington's status under the Ohio workers' compensation system changed from being

a contributor to the State Insurance Fund to being a self-insurer.

The controversy which arose when this claim was allowed involves where the financial

responsibility for the claim, for payment of medical expenses and disability compensation,

should be assessed, i.e., the State Insurance Fund or directly upon Pilkington as a self-insuring

employer. Under the facts presented, and the applicability of the last-injurious-exposure rule, the

commission determined that Pilkington, as a self-insured employer, should bear the claim's

financial responsibility. The court of appeals, however, found the commission's ruling to be

contrary to law, and ordered the commission to "apportion" the exposure for the claim between

both the State Insurance Fund and the self-insured entity. While such result may initially appear
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to be a reasonable approach considering Stein's many years of employment with Pilkington, it

conflicts with decades of precedent and its operation is impractical and burdensome. This Court

is asked to reverse the lower court's ruling and let stand the connnission's judgment.

STATEMENT OF THE CASE

Pilkington initiated this action in the Tenth District Court of Appeals, seeking a writ of

mandamus to vacate that portion of the commission's order that assessed the liability for Stein's

workers' compensation claim to Pilkington's self-insured risk. State ex rel. Pilkington North

America, Inc. v. Indus. Comm. Franklin App. 06AP-232, 2007-Ohio-1011, at ¶1 ("Pilkington at

"). Pilkington asserted that application of the last-injurious-exposure rule was unnecessary

because Stein's exposure date can be calculated by subtracting the average latency period of

mesothelioma from the initial on-set date to find that liability for Stein's mesothelioma claim

should reside solely under its State Fund risk. The matter was assigned to a magistrate who

recommended a limited writ ordering the commission to distribute liability between Pilkington's

state fund and self-insured risk accounts. Id. at ¶9, et seq.

The conunission objected to the magistrate's decision, contending that the conunission

properly applied the last-injurious-exposure rule to allocate risk liability to Pilkington as a self-

insured employer. The appellate court, however, adopted the magistrate's decision and issued a

writ of mandamus, ordering the commission to devise a mechanism to distribute liability

between Pilkington's self-insured and state fund risks for both the medical and indenmity costs

for Stein's mesothelioma claim. Id. at ¶8. The commission respectfully requests that this Court

reinstate the commission's order and reverse the appellate court's creation of a new procedure

for the assessment of exposure in an occupational disease claim.
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STATEMENT OF FACTS

Stein worked as a general laborer at Pilkington from February 12, 1947 to January 31,

1988. In his workers' compensation claim application, Stein alleged he was exposed to asbestos

during his entire tenure while working on furnaces and in areas with no ventilation and no

protection. Supplement, page 1-3 (hereinafter, "Supp. #"). At the beginning of Stein's tenure,

Pilkington was a State Fund employer, paying premium to the State Insurance Fund for coverage

for work-related claims of its employees. On December 7, 1970, Pilkington was granted the

privilege of being self-insured. Supp. 14. In lieu of paying premiums into the State Fund, a self-

insuring employer is directly responsible to pay the expenses associated with its employees'

claims. R.C. 4123.35(B) . Pilkington received a new risk number when it changed its status. See

reference claims, Supp. 14.

In 1987, a mass in Stein's right lower half of his lung was identified; by 1990 the mass

had doubled in size but showed no evidence of atypical or malignant cells. Stein also had an

associated condition of mild chronic obstructive pulmonary disease. The tumor was removed and

pathology diagnosed it as solitary fibrous mesothelioma. Supp. 8. In 1999, a CT scan showed

that Stein had another right-side lung mass not present one year earlier. Following surgery, Stein

was post-operatively diagnosis with a pleural mediastinal tumor, right, etiology unknown; status

post resection of giant right benign pleural mesothelioma. Supp. 4. In 2003, a third CT scan

revealed a larger soft tissue mass at the right lung base. After another surgery, the initial frozen

section study of mass tissue showed an initial impression of small cell neoplasm with the final

pathological diagnosis of a localized fibrous tumor. Supp. 10. The Mayo Clinic diagnosed

Stein's mass as a benign fibrous mesothelioma with sarcomatous malignant changes. Supp. 12.

Evidence before the commission included medical journal articles that the average latency
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period between first exposure and the clinical diagnosis of malignant mesothelioma is 35 to 40

years. Supp. 18 and 21.

The commission, in 2005, allowed Stein's claim for mesothelioma and assigned liability

for the claim to Pilkington's self-insured risk. The commission's staff hearing officer ("SHO")

noted Stein's long work history with Pilkington and found that Stein was exposed to asbestos

from the start of his employment into the late 1970's or early 1980's. Supp. 14, Appendix 24.

'The SHO noted that, in occupational disease claims, last injurious exposure governed the

assignment of liability between employers or risks. The commission found that Stein's last

injurious exposure occurred after Pilkington became self-insured and assessed liability to

Pilkington's self-insured risk. Id.

The appellate court has found that the last-injurious-exposure rule should only be applied

for the claimant to prove his claim and is not used to assess liability between an employer's state

fund or self-insured risks. The appellate court ordered the commission to vacate the portion of its

order that assessed liability and, on rehearing, allocate liability, devising some formula to

proportion liability for Stein's claim, between Pilkington's self-insured and state fund risks.

ARGUMENT

The last-injurious-exposure rule is used to assess the initial allowance of some

occupational diseases claims to the appropriate employer or risk. Since the right to participate

under the workers' compensation laws is not the issue herein, mandamus is the appropriate

forum to challenge or determine the legal propriety of the commission's decision, rather than an

action under R.C. 4123.5121. Contrary to the appellate court's decision, an allocation of liability

1 With the often uncertainty of the appealability of certain decisions of the commission under
R.C. 4123.512, both Pilkington and Stein filed causes of action in the Wood County Common
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for a single occupational disease claim to more than one employer is impractical. More than 50

years ago, in State ex rel. The Hall China Co. v. Indus. Comm. (1962), 120 Ohio App. 374, the

idea of a "last injurious exposure" was introduced. The accuracy for determining the exact time

or location of injurious exposure was not scientifically possible or practical. That concept applies

not only to aid the employee in establishing the compensability of his or her claim, but also to

assign the financial responsibility for the claim where there are multiple employers or, as here,

different employer statuses.

Appellant Industrial Commission's Proposition of Law:

The last-injurious-exposure rule is applicable not only to determine a claimant's right
to participate, but also to establish the appropriate employer risk account to which
liability for the claim should attach.

The appellate court erred in finding that the last-injurious-exposure rule is limited to

determine only a claimant's right to participate and does not apply to questions of assigning

liability to an employer. When an occupational disease arises from many years of exposure, such

as to asbestos, liability for the claim rests with the entity where the employee's last injurious

exposure occurred. State ex. rel. Schafer v. Indus. Comm. (1998), 84 Ohio St.3d 248; State ex

rel. Burnett v. Indus. Comm. ( 1983), 6 Ohio St.3d 266.

This Court recently discussed the doctrine in State ex rel. Erieview Metal Treating Co. v.

Indus. Comm., 109 Ohio St.3d 147, 148, 2006-Ohio-2036, ¶10 , where the claimant had suffered

from occupational asthma from industrial exposure to chemicals and fumes at Erieview. Id. at ¶ 1.

Ten years after leaving Erieview, the claimant, while employed as a baker with a new employer

for less than one year, again experienced asthma symptoms and filed a second claim which was

Pleas Court. These cases were stayed pending the decision of Pilkington's mandamus action and
then voluntarily dismissed, subject to refiling.
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also allowed. Id. at ¶2. When unable to return to baking, the claimant was entitled to temporary

total disability compensation, which was awarded under the Erieview claim. Id. at ¶3. The

commission later granted PTD and charged liability for the PTD solely to the Erieview claim. Id.

at ¶5.

Erieview challenged the commission's liability assessment, arguing that the last injurious

exposure rule applied, i.e., the claim should be the responsibility of the employer in the

subsequent claim, regardless of the circumstances surrounding each of the separate claims. Id. at

¶6. This Court declined to use the last-injurious-exposure rule when, under the facts presented, it

was "possible to determine with some degree of accuracy which exposure was responsible for

[the claimant's] disability." Id. at ¶11. The Court explained:

The difficulties inherent in this inquiry are obvious. A long-latency
occupational disease can take decades to emerge. Once it has, it is
often impossible to go back over the years to quantify the amount of
exposure at each job or to pinpoint which exposure planted the
seeds of eventual disease. These obstacles inspired the last-
injurious-exposure concept, which subordinates the practically
unattainable scientific accuracy to the next best thing-consistency.
As the name indicates, the employer providing the last injurious
exposure will be the one against which the workers' compensation
claim is allowed

(Emphasis added) Id. at ¶¶9-10.The last-injurious-exposure rule allows an injured worker to

overcome the "finger-pointing" defense, recover from one employer, Burnett, supra, and

"provides a reasonably equitable approach to compensation problems in the multi-employer

context which is simple, easy to administer, and avoids the difficulties associated with

apportionment." 82 AmJur2d Workers' Compensation §200, citing Fairbanks North Star

Borough v. Rogers and Babler (1987), 747 P.2d 528 (Alaska), . Thus, contrary to the appellate

court's holding, the last-injurious-exposure rule applies not only to the initial allowance of a

claim, but also when uncertainty and the lack of scientific accuracy demand a more equitable and
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practical approach to decisions such as the assignment of liability.

The last-injurious-exposure doctrine is not unique to Ohio. The Supreme Court of

Nevada wrote in State Indus. Ins. Sys. v. Jesch (1985), 101 Nev. 690, 696, 709 P.2d 172, 176-

177:

Simply stated, the last injurious exposure rule in occupational
disease, successive-employer cases "places full liability upon the
carrier covering the risk at the time of the most recent injury that
bears a causal relation to the disability." 4 A. Larson, The Law of
Workmen's Compensation § 95.20 (1984). A majority of
jurisdictions have adopted the rule in successive-employer
occupational disease cases either by statutory or judicial action. Id.

That court recognized the "tremendous initial task to discover all the employers responsible for

the occupational disease" and then "attempt to apportion the amount of exposure which occurred

with each employer." Id.

While the underlying basis for the rule may have been to aid the worker by avoiding

delays and other associated burdens in the consideration of the merits of a claim where there is

not a specific date of injury, the rationale of using the last-injurious-exposure concept for placing

the financial responsibilities upon a single employer is equally viable. Each claim number is

associated with a single claimant and a single employer. In the case at bar, if the costs for the

claim were, for example, to be charged equally between Pilkington's state fund risk account and

its self-insuring risk, one-half of every doctor's bill would be submitted to the Bureau of

Workers' Compensation for payment from the State Insurance Fund, and one-half billed to and

directly paid by the self-insured employer. A pharmacy bill, too, would be equally split between

the two sources, creating more the double the work for the provider. While a claimant may not

be directly impacted by such a payment process, for he or she may not care who pays the bill,

there would undoubtedly be adversities that arise for the employee. Claimants would be
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burdened with submission of prior authorizations to multiple claim management authorities, one

for the State Insurance Fund and another for the self-insured employer. See R.C. 4121.44.

Further, there is no appeal standard for disagreements between claim management authorities.

Additional hearings, along with additional personnel to handle the increased numbers, would

fiirther delay treatment for injured workers and burden the system resulting in delayed response

to all claims. While this claim involves only one change in status, the apportionment principles

asserted by the appellate court could involve many employers, in the case where a plant was sold

to several successive owners; an even more complex situation arises when a plant facility is

divided and sold to different successive owners. This Court resolved the complexity and

uncertainty presented by long latency occupational diseases decades ago by adopting the last-

injurious-exposure principle rather than allocation of liability. Assignment of the claim to the

employer or risk associated with the last injurious exposure is the practical solution.

The appellate court herein has misconstrued Erieview in holding that the last-injurious-

exposure rule applies only to assist the claimant in proving the initial allowance. As this Court

explained in Erieview, the public policy of the last injurious exposure rule "subordinates the

practically unattainable scientific accuracy to the next best thing--con.sistency." Id. at ¶10,

Emphasis added. The need for consistency is equally applicable to others who may be associated

with the workers' compensation claim.

In this case, Stein was exposed to asbestos both before and after Pilkington became a

self-insured employer. Over 32 years lapsed between the date that Pilkington became self-

insured and the date that Stein was first diagnosed with malignant mesothelioma. The rule that

governs the selection of a liable employer is also used to determine whether the liability is

assigned to the State Insurance Fund or a self-insured risk of the same employer when the
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employer has changed insurance status during the tenure. In State ex rel. Marion Power Shovel

Co. v. Indus. Comm. (1950), 153 Ohio St. 451, this Court addressed the liability for a claim when

the employer had been self-insured and subsequently became a contributor to the State Insurance

Fund. This Court held in its syllabus:

Where a claim for total disability from silicosis is properly
allowed, the employer, who was a self-insurer throughout the
entire time when the periods of injurious exposure of the employee
to silica dust occurred, must pay compensation for such disability,
even if such ernployer ceased to be a self-insurer and became a
state insurance risk employer after the date of the last such
injurious exposure and before the employee became totally
disabled.

This Court adopted the last-injurious-exposure principle and held that the employer's status at

the time of the worker's exposure controlled assessment of liability. While liability for the claim

in Marion Power Shovel was assessed to the employer's earlier, rather than later, risk, the last-

injurious-exposure principle was applied to find that the last injurious exposure occurred while

Marion Power Shovel was self-insured. Marion Power Shovel's earlier risk account was assigned

liability since there was no uncertainty of exposures spanning spanned both the company's state

fund insurance and self-insured periods. State ex rel. Occidental Chem. Corp. v. BWC (2001), 91

Ohio St.3d 249, 251. Marion Power Shovel applied the last-injurious-exposure rule, not only to

the allowance of the claim, but also to the assignment of liability to the appropriate employer risk

account.

As the last-injurious-exposure principle is applied to the instant claim, it was for the

commission to determine when the last injurious exposure occurred. The appellate court's

magistrate recognized that the evidence offered herein displayed a controversy as to latency

periods and the intensity of the exposures that occurred. Pilkington, supra at ¶¶ 46-51.

However, there is no dispute that Stein was exposed to asbestos both before and after Pilkington
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became self-insured. Id. at ¶ 14-15. Thus, the determination was for the commission to make

and, based upon the evidence, the commission did not abuse its discretion in assigning the

liability for this claim to Pilkington's self-insured status. The commission's decision should not

be disturbed.

CONCLUSION

The commission was under no clear legal duty to find that Stein's last injurious exposure

occurred before Pilkington became self-insured. Stein testified that he was exposed to asbestos

at Pilkington through at least the early 1980's. The medical evidence, too, supported a finding

that the last injurious exposure occurred after Pilkington had become self-insured. Pilkington

has completely failed to meet the criteria necessary to establish a right to the relief it seeks. State

ex rel. Pressley v. Indus. Comm. (1967), 11 Ohio St.2d 141.

Accordingly, the commission respectfully requests that this Court reverse the decision of

the court of appeals and deny Pilkington's request for issuance of a writ of mandamus.

Respectfully submitted,

MARC DANN
Attorney General of Ohio

SANDRA E. PINKERTON (0062217)
Assistant Attomey General
150 East Gay Street, 22nd Floor
Columbus, Ohio 43215
Tel: 614/466-6696
Fax: 614/728-9535
spinkerton@ag.state.oh.us

Counsel for Appellant,
Industrial Commission of Ohio
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IN THE COURT OF APPEALS OF OHIO

TENTH APPELLATE DISTRICT

r
rn
: -,

-_,-..,

--^
-r

^-^ _,.
State of Ohio ex rel. 0

c s^
Pilkington North America, Inc., =--{

Relator,

V. No. 06AP-232

Industrial Commission of Ohio (REGULAR CALENDAR)
and Donald F. Stein,

Respondents.

.tUDGM NT FNTRY

For the reasons stated in the decision of this court rendered herein on

March 8, 2007, the objections to the decision of the magistrate are overruled, the decision

of the magistrate is approved and adopted by the court as its own, and it is the judgment

and order of this court that a writ of mandamus issue against respondent Industrial

Commission of Ohio to vacate that portion of its staff hearing officers order of June 6,

2005, that allocates 100 percent of the risk liabflity to relator's self-insured status based

upon the last-injurious-exposure rule, and to enter an amended order consistent with the

magistrate's decision that appropriately determines allocation of risk liability. Costs

assessed to Industrial Commission of Ohio.

Within three (3) days from the filing hereof, the clerk of this court is hereby

ordered to serve upon all parties not in default for failure to appear notice of this judgment

and its date of entry upon the journal.

Judfe eho0jr'Bryadt

c
I

Judge Susan Brown

v
Judge PatricPJ M. McGrath

Appendix
4



ccc,R ^^ ^C^
Frrq^,r:`i,i

IN THE COURT OF APPEALS OF E41'fiftk -S ^k rz. 0'

TENTH APPELLATE DISTRICT`ERK QF CDURTS

State of Ohio ex rel.
Pilkington North America, Inc.,

Relator,

V. No. 06AP-232

Industriat Commission of Ohio (REGULAR CALENDAR)
and Donald F. Stein,

Respondents.

RECEIVED
MAR 12 2007

D E C I S I O N
OffiCE

Rendered on March 8, 2007 WOFtKBR COMP NBATIpN

Marshall & Melhom, LLC, Michael S. Sca/zo and John A.
Borell, Jr., for reiator.

Marc Dann, Attomey General, and Sandra E. Pinkerton, for
respondent Industrial Commission of Ohio.

Gallon, Takacs, Boissoneault & SchaN`er Co., L.P.A., and
Theodore A. Bowman, for respondent Donald F. Stein.

IN MANDAMUS
ON OBJECTIONS TO MAGISTRATE'S DECISION

BRYANT, J.

{11} Relator, Pilkington North America, Inc., commenced this original action

requesting a writ of mandamus that orders respondent Industrial Commission of Ohio to

vacate that portion of its allowance order imposing liability for the claim upon relator as a

Appendix
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No. 08AP-232 2

self-insured employer, and to enter an order imposing claim liability solely upon the state

insurance fund.

(12) Pursuant to Civ.R. 53 and Section (M), Loc.R. 12 of the Tenth Appellate

District, this matter was referred to a magistrate who issued a decision, including findings

of fact and conclusions of law. (Attached as Appendix A.) In his decision, the magistrate

determined the commission abused its discretion in applying the last-injurious-exposure

rule to determine risk liability where the rule was not needed nor used to determine the

claimants right to participate. Accordingly, the magistrate determined a writ should be

g"ranted.

(13) The commission filed three objec6ons to the magistrate's decision:

Q.F,^^ION N0.1. .' .

The magistrate erred in holding that last injurious exposure
rule was limited to questions of whether the claimant had a
right to participate.

OBJECTION NO. 2

The magistrate erred by recommending a limited writ of
mandamus on the basis that the last injurious exposure rule
was not applicable in an assessment of liability between the
employers setf-insured risk and the employer's state fund
risk.

OBJECTION NO. 3

The magistrate erred in finding that the last injurious exposure
rule was unwarranted in this case and ordering the
commission to allocate liability between the self-insured and
state fund risks of the employer.

The commission's objections largely reargue those matters adequately addressed in the

magistrate's decision, and for the reasons set forth in the decision, the objections are
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unpersuasive. Because the objections are interrelated, we address them jointly. Together

they assert the commission properly applied the last-injurious-exposure rule to allocate

risk liability to relator as a self-insured, not state-fund, employer.

{14} In State ex n3L Erieview Metal Treating Co. v. Indus. Comm., 109 Ohio

St.3d 147, 2006-Ohio-2036, the Supreme Court of Ohio refused to apply the last-

injurious-exposure rule, explaining that "[t]hus far, this theory has appeared before Ohio

courts in just one context before allowance of a claim, in a situation invotving several

potentially liable employers. * * * It always involves a worker who has been exposed to

the injurious substance while working for each of several employers. When that worker

filed a workers' compensation ci'aim, a question arises: When multiple employers have

subjected the worker to the hazard, against which employer should the workers'

compensa6on claim be allowed?" Id. at ¶9.

{1[5} Here, the claimant's claim has been alk ►wed, he has received workers'

compensation benefits and the case involves a single employer, albeit an employer that

was state-fund at one point in time and self-insured at another. Because the facts do not

involve claim allowance with multiple employers, the single context in which the Supreme

Court has applied the last-injurious-exposure rule, the magistrate appropriately concluded

the commission wrongly employed the rule to allocate risk liability to the employer at a

time it was self-insured rather than a state-fund employer. As the magistrate explained,

"[t]he last-injurious-exposure rule was not used, nor was it needed, to assist the claimant

in establishing the liable employer to support the allowance of his industrial claim."

(Magistrate's Decision, ¶42.) Given the Supreme Court's statement in Erieview that the

rule has been applied in a single context, and absent some indication from the Supreme
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Court that it intends to apply the rule beyond those situations where allowance of a claim

is at issue, we decline the commission's invitation to employ and extend the last-injurious-

exposure rule to allocate risk liability.

{16} The magistrate thus retumed the matter to the commission to allocate risk

liabillty. In that regard, relator also filed an objection:

THE MAGISTRATE ERRED IN REFERRING THIS CLAIM
BACK TO THE COMMISSION FOR AN AMENDED ORDER
RATHER THAN ORDERING THE COMMISSION TO
ASSIGN THE CLAIM ENTIRELY TO THE STATE FUND.

Relator contends the risk liability should have been allocated to the state fund. Relying on

Dr. Gad's reports, relator contends the only evidence indicates the exposure occurred

prior to December 7, 1970, when relator was not self-insured.

(117) The evMenoe of record, however, contains the First Report of Injury Form.

In it, the applicant was asked to describe the events that caused the disease. In

responding, claimant stated, "I was employed by Libby-Owens-Ford in Rossford for 41

years from 1947 to 1988. During those years, I worked as a laborer, fumace tender, and

crew leader. I was exposed to asbestos in many forms in different environments

throughout the plant over my 41 years of employment." (Emphasis added.) (Magistrate's

Decision, ¶18.) Accordingly, even if Dr. Gad's report supports relator's position, claimant's

statement suggests exposure beyond December 7, 1970. Given that the latency period,

according to Dr. Gad, may be as short as 20 years, the magistrate appropriately

determined the matter should be retumed to the commission to consider allocation of risk

liability. For the foregoing reasons, the commission's three objections and relator's single

objection are overruled.
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(18) Following independent review pursuant to Civ.R. 53, we find the magistrate

has properly determined the pertinent facts and applied the salient law to them.

Acoordingly, we adopt the magistrate's decision as our own, including the findings of fact

and conclusions of law contained in it. In accordance with the magistrate's decision, we

grant a writ of mandamus that orders the commission to vacate that portion of its staff

hearing officei's order of June 6, 2005, that allocates 100 percent of the risk liability to

relator's self-insured status based upon the last-injurious-exposure rule, and to enter an

amended order consistent with the magistrate's decision that appropriately determines

allocation of risk liability.

Objections overruled;
wrft granted.

BROWN and McGRATH, JJ., concur.

Appendix
9



No. 06AP-232 6

APPENDIX A

IN THE COURT OF APPEALS OF OHIO

TENTH APPELLATE DISTRICT

State of Ohio ex ret.
Pilkington North America, Inc.,

Relator,

v. No. 06AP-232

Industrial Commission of Ohio (REGULAR CALENDAR)
and Donald F. Stein,

Respondents.

MAGISTRATE'S DECISION

Rendered on November 9, 2006

Marshall & Melhom, LLC, Michael S. Scalzo and John A.
Borell, Jr., for relator.

Jim PeW, Attomey General, and Sandra E. Pinken`on, for
respondent Industrial Commission of Ohio.

Gallon, Takacs, Boissoneault & Schaffer Co., L.P.A., and
Theodore A. Bowman, for respondent Donald F. Stein.

IN MANDAMUS

{q9} In this original action, relator, Pilkington North America, Inc., requests a writ

of mandamus ordering respondent Industrial Commission of Ohio ("commission") to

vacate that portion of its allowance order imposing liability for the claim upon relator as a
Appendix
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self-insured employer, and to enter an order imposing claim liability solely upon the state

insurance fund.

Findings of Fact:

(110) 1. Relator, who is a self-insured employer under Ohio's workers'

compensation law, is the successor company of Libbey-Owens-Ford Company ("LOF").

Effective December 7, 1970, LOF became self-insured. Relator succeeds to the liability

of LOF self-insured claims. Prior to December 7, 1970, LOF was a state-fund employer.

(q11) 2. On August 4, 2003, respondent Donald F. Stein ("claimant") underwent

surgery perFormed by Joseph Roshe, M.D. In his operative report of that date, Dr. Roshe

described the operation as "[r]ight transthoracic resection of large pleural tumor, possibly

mesotheliomia "

(112) 3. On August 8, 2003, Paul L. Schaefer, M.D., dictated a consuttation

report regarding the August 4, 2003 surgery. Dr. Schaefer wrote:

He was taken to surgery and at the time of surgery was found
to have a mulUloculated, well demarcated mass located
primarily at the costovertebral angle. This was dissected. '""
The pathology of this mass reports to be a fibrous, right-sided
fibrous pleural mesothelioma, and Medical Oncology consult
is obtained for further evaluation and therapy.

(113) 4. On November 3, 2003, claimant completed a work history question-naire

for the Ohio Bureau of Workers' Compensation ("bureau"). In response to the

questionnaire, claimant attached a typewritten sheet stating that he had worked as a

general laborer for LOF from February 12, 1947 to 1973 at the 'Thermopane Plant 9

Rossford Ohio." The attachment further states that claimant worked for LOF from 1973 to

January 31, 1988 at the "Rossford Plant 6." The job at the Rossford Plant 6 is described
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in typed print as follows: "Load & Unload Fumace - Work on Top of fumace - Group

leader Silk Screen "

(114) Beside the above-noted typed print, is the following handwriting: "asbestos

is in air from fumaces + glass[.] Make adjustments on top of fumaces + no ventila6on or

protection."

(115) Below the above handwriting, the attachment states in typed print: "Frin [sic]

1973 until 1988 is when I was exposed to asbestos in fumaces."

(1[16} 5. On January 3, 2005, pathologist Douglas A. Pohl, M.D., Ph.D., wrote:

Mr. Stein is an unfortunate man who presented to medical
attention in 1990 with radiographic evidence of a large
pleural-based mass arising in the right chest. A right
thoracotomy was undertaken revealing a solitary fibrous
tumor of the pleura (benign fibrous mesothelioma): Mr. Stein
experienced a recurrenoe of his pleural tumor in 1998 and
again in 2003. In my review of the pathology slides of one of
these subsequent resections, it is my opinion that Mr. Stein's
tumor is a malignant fibrous mesothelioma of the pleura.

The cell of origin of malignant fibrous mesothelioma of the
pleura is still debated. An origin from mesothelial cells, like
malignant pleural mesothelioma, or submesothelial fibro-
blasts has been suggested. In Mr. Stein's case, it is likely that
a mesothelial cell or submesothelial fibroblast of the right
chest wall underwent a malignant change resulting in
uncontrolled growthof that cell and the formation of a pleural
based mass. Mr. Stein's malignant fibrous mesothelioma has
repeatedly recurred indicative of its malignant nature. Mr.
Stein's long term prognosis is uncertain.

Malignant pleural mesothelioma is known to arise as a resuft
of past asbestos exposure. Studies of malignant fibrous
mesothelioma have been hampered by the extreme rarity of
this entity, representing only 5% of all primary pleural neo-
plasms. Thus, epidemiologic studies have lacked sufficient
statistical power to assess the potential causes of malignant
fibrous mesothelioma. Nevertheless, published case reports
and case series have consistently shown that cases of
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malignant fibrous mesothelioma occur in patients wfth
significant past asbestos exposure, indicating a role of
asbestos in the etiology of this malignancy.

It is reasonable that asbestos plays a role in the develop-ment
of malignant fibrous mesothelioma. Transmigration studies by
Sebastein et al demonstrated that inhaled asbestos fibers
readily migrate to the pleura from the lungs. Other studies by
Wagner demonstrated that the instillafion of asbestos fibers in
the pleura of animals could produce malignant mesothelioma
and fibrous tumors of the pleura. These and other studies led
to the understanding that asbestos fibers deposited in the
pleural space were capable of inducing a mutagenic event in
a mesothelial cell. Since asbestos was the only carcinogen
capable of gaining access to the pleural space, it was
plausible that asbestos is the principal carcinogen in the
causation of mesothelioma, as well as malignant fibrous
mesothelioma.

Mr. Stein's asbestos exposure occurred while he worked for
Heinz from 1940 until 1947 and then for Libby Owens Glass
Company from 1947 until 1988. The medical records indicate
that Mr. Stein was exposed to substantial amounts of
asbestos dust during his work career. In view of the well-
documented cause and effect relationship between asbestos
exposure and mesothelioma, and the reported cases of
malignant fibrous mesothelioma among asbestos exposed
workers, it is my opinion, within a reasonable degree of
medical certainty, that Mr. Stein's asbestos exposure was a
substantial contribu6ng factor to the development of his
recurrent malignant fibrous mesothelioma of the pleura.

(117) 6. On March 21, 2005; claimant filed a First Report of an Injury,

Occupational Disease or Death ("FROI-1") form. On this form, claimant alleged that on

August 4, 2003, he was diagnosed with "malignant fibrous mesothelioma due to asbestos

exposure." Dr. Roshe was listed as the physician of record. The form asks the applicant

to describe the events that caused the disease. In response, daimant stated:

I was employed by Libbey-Owens-Ford in Rossford for 41
years from 1947 to 1988. During those years, I worked as a
laborer, fumace tender, and crew leader. I was exposed to
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asbestos in many fonns in different environments throughout
the plant over my 41 years of employment. I am a non-
smoker.

(118} 7. Relator obtained a report from Michael K. Riethmiller, M.D., J.D., dated

Aprii 25, 2005. In that report, Dr. Riethmiller states:

***[IR is my opinion that the appropriate diagnosis for Mr.
Stein's tumor was a solitary fibrous tumor of the pleura with
progression to a sarcoma which would be a malignant
change. I don't believe that Mr. Stein has a diagnosis of
malignant fibrous mesothelioma. * * *- -

***

* * * Mr. Stein did not have a malignant fibrous mesothelioma
but instead had a solitary or kxalized fibrous tumor which was
initially diagnosed in 1990 and then by 2003 had developed
some malignant changes. There isn't any evidence that this
tumor is associated with asbestos exposure. Although Dr.
Pohl provided an opinion that this tumor is causally connected
to asbestos exposure, he didn't provide specific scientific
evidence or used evidence associated with a malignant
mesothelioma. The fact that asbestos fibers can migrate to
the pleura doesn't auto-matically mean that every tumor of the
pleura would be caused by asbestos exposure. * * *

(119} 8. Following an April 28, 2005 hearing, a district hearing officer ("DHO")

issued an order that disallowed the claim. The DHO relied upon Dr. Riethmiller's April 25,

2005 report.

(1[20) 9. Claimant administratively appealed the DHO's order of April 28, 2005.

(121} 10. Claimant's appeal was scheduled for hearing before a staff hearing

officer ("SHO") on June 6, 2005. Prior to the hearing, relator filed a memorandum in

which it claimed that, in the event the claim is allowed, the claim should be charged to the

state insurance fund rather than to relator as a self-insured employer.
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{122} 11. According to an affidavit filed by counsel for relator in this action, at the

June 6, 2005 hearing, relator submitted a report from Mohammed Adel Gad, M.D., dated

April 21, 2005, which Dr. Gad had authored on behalf of another claimant, William Nyers,

Jr., who was employed by LOF.' Dr. Gad's April 21, 2005 report on behalf of Mr. Nyers

states:

Malignant nmesothelioma has a long latency period that may
exceed 30 years. Malignant mesothelioma has a latency
period that may range anywhere from 20 to 50 years.
However, the average latency period is 35 to 40 years. From
1970 to 2002, which is the year in question of the date of
injury/disability, there is a 33 year potential latency period.
However, from 1955 to 2002, he would have a 47 year
latency period. Given that the average latency period is 35 to
40 years, one would think that the exposure that led to this
patient's condition most likely occurred before 1970.

In summary, the most injurious exposure most likely ocxurred
prior to 1970. The latency period is defined as the time of
exposure to development of the condition in question which in
this case is malignant mesothelioma. Certainly, the medical
documentation does support the requested alleged condition
and that this condiaon was caused by his empbyment at
Libby Owens Ford.

In conclusion, the pa6ent's condi6on of malignant meso-
thelioma is related to the patient's employment at Libby
Owens Ford. The most injurious exposure as noted above
most likely occurred prior to December of 1970 and the
reason for this decision is based on the average latency
period of 35 to 40 years for development of malignant
mesothelioma.

{y[23} 12. Following the June 6, 2005 hearing, the SHO issued an order vacating

the DHO's order of April 28, 2005, and allowing the claim. The SHO's order of June 6,

2005 states:

' in this action, relator moved to supplement the record with Dr. Gad's April 21, 2005 report. Because the
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This Staff Hearing Officet finds that the injured worker
contracted an occupational disease in the course of and
arising out of his employment. The injured worker was
significantly exposed to asbestos materials and has
developed a recurrent malignant fibrous mesothelioma of the
pleura.

The Staff Hearing Officer finds the injured worker had
substantial exposure to asbestos during the course of his
employment with this employer, which is at a much higher
level and risk factor then that of the general public.

In addi6on, the injured worker testifled'that he was exposed to
high levels of asbestos even into the 70's and early 80's. The
injured worker testified that many changes were made in the
70's to help clean up the plant, however, the injured worker
was still exposed to asbestos dust of the top of fumaces untii
the early 80's. The condition which the injured worker has
does have an extremely long latency period. However, at
2005, it is still 25 years out from the eariy 80's for the
condition to have developed. Prior tumors were benign.
Further, in occupational disease claims the employer who has
the liability on the ul6mate alaim is the employer of last
injurious exposure. Since the exposure to asbestos was
ongoing into the earty 80's, then the SetF-Insured Employer,
which began in 1970, would be the last injurious exposure
employer.

...

The Staff Hearing Officer authorizes treatment and orders
medical bills paid for the allowed conditions herein pursuant to
BWCAC rules and guidelines.

This order is based upon the report of Dr. Pohl (01/03/2005),
the B-reader report, Dr. Mobin (07/18/2003), Dr. Roshe
(03/30/1999) and (08/04/2003), the operative note
(08/04/2003), and Dr. Daboul (04/09/2002).

{124) 13. On June 18, 2005, the SHO mailed an amended order stating that the

claim is allowed for "malignant fibrous mesothelioma of the pleura."

commission did not oppose the motion, the magistrate granted the motlon.
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{125) 14. On June 29, 2005, another SHO mailed an order refusing relator's

administrative appeal from the SHO's order of June 6, 2005, as amended.

{126} 15. On July 8, 2005, relator moved for reconsideration of the SHO's order

refusing its administrative appeal.

(127) 16. On July 21, 2005, the commission mailed an order denying the motion

for reconsideration.

{128} 17. On August 2, 2005; relator filed what it dalled an amended request for

reconsideration. In support, relator submitted a report from Dr. Gad dated July 25, 2005,

which addressed the claim of daimant. Dr. Gad's July 25, 2005 report states:

In 2003, the patient developed a malignant mesothelioma.
The latency period for development of a malignant meso-
thelioma is 30 to 45 years per the New England Joumal of
Medicine, Volume 320, No. 26, Page 1723. As the latency
period for development of malignant mesothelioma is 30 to 45
years, most likely this patient's most injurious exposure was
before 1970, although in some cases 20 years latency period
has been documented. The average latency period would be
used in this case and would support the above decision.

{129} 18. On August 26, 2005, the commission mailed an order denying relator's

August 2, 2005 so-called amended request for reconsideration.

(130} 19. On March 10, 2006, relatorfiled.xhis.mandamusaction.

Conclusions of Law:

{1[31} The commission, through its SHO, applied the rule of last injurious

exposure to, in effect, allocate 100 percent of the risk liability for the allowed industrial

claim to relator as a self-insured employer rather than to relator as a former state-fund

employer.
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(132) The primary issue is whether the last-injurious-exposure rule is warranted to

determine risk liability where the rule was not needed nor used to determine the

claimant's right to participate.

{133} Finding that the rule is unwarranted to solely determine risk liability in this

situation, it is the magistrate's decision that this court issue a writ of mandamus, as more

fully explained below.

{134} Historically, the fast injurious-exposure rule was at issue in State ex rel. The

Hall China Co. v. Indus. Comm. (1962), 120 Ohio App. 374, although the term "last-

injurious-exposure rule" does not actually appear in that decision. Later, in State ex rel.

8urnett v. lndus. Comm. (1983), 6 Ohio St.3d 266, 268, the court had occasion to

summarize the holding in Hall China:

* * * The court therein held that an injurious exposure was a
prerequisite to the allowance of an occupational disease
claim; and that proof of such exposure with the last employer
was a sufficient basis for the award even though other
employments may have contributed to the ocxupational
disease.

(Emphasis sic.)

(135) Recently, in State ex rel. Erieview Metal Treating Co. v. Indus. Comm., 109

Ohio St.3d 147, 2006-Ohio-2036, at ¶9-10, the court had occasion to further explain the

so-called "last-injurious-exposure" theory:

* * * Thus far, this theory has appeared before Ohio courts in
just one context: before allowance of a claim, in a sftuation
invoMng several potentially liable employers. It usually
involves a worker who has recently experienced the onset of
a long-latency occupational disease such as asbestosis or
black lung. It always involves a worker who has been
exposed to the injurious substance while working for each of
several employers. When that worker files a workers' com-
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pensation claim, a question arises: When muftiple employers
have subjected the worker to the hazard, against which
employer shoukl the workers' compensation claim be
allowed?

The difficulties inherent in this inquiry are obvious. A long-
latency occupational disease can take decades to emerge.
Once it has, it is often impossible to go back over the years to
quantify the amount of exposure at each job or to pinpoint
which exposure planted the seeds of eventual disease. These
obstades inspired the last-injurious-exposure concept, which
subordinates the pradically unattainable scientific accuracy to
the next best thing-consistency. As the name indicates, the
employer providing the last injurious exposure will be the one
against which the workers' compensation daim is allowed.

(136} In Eiieview, the commission had allocated the entire cost of the permanent

total disability ("PTD") award to the daimanfs first employer rather than daimant's second

employer. The first claim was allowed for occupational asthma and the second daim was

allowed for aggravafion of pre-existing occupational asthma. All compensafion and

benefits had been paid in the first claim, with none having been paid in the second daim.

The commission allocated the en6re cost of the PTD award to the first employer based

upon the payment history of the two daims.

(1137) Finding that the last-injurious-exposure rule was not applicable, the

Erieview court, at ¶11, explained:

* * * The question, of course, remains as to whether the last-
injurious-exposure principle should be extended to this
situation nevertheless, and upon consideration, we find that it
should not. Here, it is possible to determine with some degree
of accuracy which exposure was responsible for Yakopovich's
disability. Substantial disability compensation has been paid
in the Erieview claim, as opposed to none in the Meijer claim.
There is, therefore, no reason to resort to the last-injurious-
exposure theory.
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(138) Parenthetically, the magistrate notes that Ohio is not the only jurisdicfion to

have addressed the rule of last injurious exposure. In State Indus. Ins. Sys. v. Jesch

(1985), 101 Nev. 690, 696, 709 P.2d 172, 176-177, a case cited by the Supreme Court of

Ohio in State ex reL Liposchak v. tndus. Comm. (1995), 73 Ohio St.3d 194, 196, the

Supreme Court of Nevada states:

Simply stated, the last injurious exposure rule in occupa-tional
disease, successive-employer cases "places full liability upon
the carrier covering the risk at the time of the most recent
injury that bears a causal relation to the disability." 4 A.
Larson, The Law of Workmen's Compensa-tion § 95.20
(1984). A majority of jurisdictions have adopted the rule in
successive-employer occupational disease cases either by
statutory or judicial action. ld.

In an asbestos-related case ft could be a tremendous initial
task to discover all the employers responsible for the
occupa6onal disease. Then it would be necessary to attempt
to apportion the amount of exposure which ooamed with
each employer. A state's workers compensation agency
woukt be excessively burdened and the claimant would suffer
a delay in payment of benefits. Larson, supra, at § 95.24. Just
such problems prompted the Nebraska Supreme Court to
adopt the last injurrous exposure rule in asbestos-related
cases. The court quoted from an earlier Tennessee case:
"(Wje are constrained to so interpret our Workmen's
Compensation Law as will best serve the interests of
employees who suffer from an occupational disease, rather
than attempt an adjustment of their rights in the light of
equities that may exist between [sucoessive employersJ."
Osteen v. A.C. & S., Inc., 209 Neb. 282, 307 N.W.2d 514, 519
(1981) quoting Wilson v. Van Buren County, 198 Tenn. 179,
278 S.W.2d 685, 688 (1955).

(Emphasis sic.)

(139) As the Erieview court indicates, the primary purpose of the last-injurious-

exposure rule is to assist the injured worker in establishing his industrial claim when
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multiple employers have exposed him to a hazardous substance known to cause

disability.

(140} Given the purpose of the last-injurious-exposure rule, its application here is

unwarranted.

(1411 Here, the commission has used the last-injurious-exposure rule solely to

support a 100 percent allocation of risk liability to the self-insured employer who had

previously been a state-fund employer. The last-injurious-exposure rule was not used,

nor was it needed, to assist the daimant in establishing the liable employer to support the

allowance of his industrial daim.

(142) Applying the last-injurious-exposure rule to select the liable risk in this case

creates an artificial "all or nothing" resuR in the allocation of risk liability in an industrial

claim in which the claimant has already been granted the right to participate.

(1143} Based upon the foregoing analysis, the magistrate concludes that the last-

injurious-exposure rule is inapplicable to the allocation issue that confronted the

commission.

(144} Based upon Dr. Gad's April 21, 2005 report, relator theorizes that the

injurious exposure causing mesothelioma more likely than not occurred during the period

that LOF was a state-fund employer, i.e., from 1947 to December 7, 1970. Relator's

theory is necessarily premised upon Dr. Gad's April 21, 2005 statement that the average

latency period is 35 to 40 years for malignant mesothelioma. Dr. Gad's April 21, 2005

statement was presumably before the SHO at the June 6, 2005 hearing.

(1451 Parenthetically, the magistrate notes that in Dr. Gad's July 25, 2005 report

submitted by relator in support of its so-called amended request for reconsideration, Dr.
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Gad states that the average latency period is 30 to 45 years for the development of

mesothelioma. Thus, we have an inconsistency with respect to Dr. Gad's reports as to

the average latency period for mesothelioma.

(146) Approximately 32 and one-hatf years elapsed between the date that relator

became selP-insured (December 7, 1970) and the date that claimant was first diagnosed

with malignant mesothelioma (August 2003).

(147) As can be clearly seen, accepting Dr. Gad's April 21, 2005 statement that

average latency is 35 to 40 years, relator can theorize that claimants exposure to

asbestos during the period that relator was self-insured does not fall within the average

latency period and thus it is more likely that claimants mesothelioma was caused by an

injurious exposure occurring prior to December 7, 1970.

(1148) However, accepting Dr. Gad's July 25, 2005 statement that average latency

is 30 to 45 years, relator's above-noted theory is undermined because claimant's earliest

exposure to asbestos while relator was selfansured occurred approximately 32 and one-

half years prior to his mesothelioma diagnosis.

(149) Accepting Dr. Gad's July 25, 2005 statement that average latency is 30 to

45 years, claimant's injurious exposure causing mesothelioma oouki have occurred

during the period that relator was a state-fund employer as well as during the period that

relator was self-insured.

{150) Moreover, if we accept Dr. Gad's statement that the latency period range for

mesothelioma is 20 to 50 years, relator's theory is further undermined because most of

claimants 18 years of employment under relator's seff-insured status occurred 20 years

or more prior to the diagnosis.
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(1511 The point of testing relators theory here is to show that, in fact, it is indeed

just a theory as to how one might determine when the injurious exposure causing

mesothelioma most likely occurred. Of course, the commission was not required to

accept relator's theory based upon Dr. Gad's April 21, 2005 report.

(152) It is the duty of the commission to determine an appropriate basis for

allocating risk liability. In the magistrate's view, this court should not perform the

allocation for the commission.

{153} Acooniingly, it is the magistrate's decision that this court issue a writ of

mandamus ordering the commission to vacate that porHon of its SHO's order of June 6,

2005, that allocates 100 percent of the risk liability to relatoes self-insured status based

upon the last-injurious-exposure rule, and to enter an amended order consistent with this

magistrate's decision that appropriately determines alloca6on of risk liability.

!s/ Kenneth W. Maclce
KENNETH W. MACKE
MAGISTRATE
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1he Indastrial Commi.csion of Ohio

RECORD OF PROCEEDINGS

Claim Number: 03-889250 Claims Heard: 03-889250
LT-OD-SI-COV

PCN: 2050951 Donald Stein 03-889251

DONALD STEIN
4153 W CENTRAL AVE
TOLEDO OH 43606-2206

03-865206 - Ref

Date of Diagnosis: 8/04/2003 Risk Number: Z0003013-1

This claim has been previously DISALLOWED.

This matter was heard on 06/06/2005 before Staff Hearing Officer Laura
Schank pursuant to the provisions of Ohio Revised Code Section 4121.35(B)
and 4123.511(0) on the following:

APPEAL of DHO order from the hearing dated 04/28/2005, filed by Injured
Worker on 05/11/2005.
Issue: 1) Injury Or Occupational Disease Allowance

Notices were mailed to the injured worker, the employer, their respective
representatives and the Administrator of the Bureau of Workers'
Compensation not less than 14 days prior to this date, and the following
were present for the hearing:

APPEARANCE FOR THE INJURED WORKER: Injured Worker; Ms. Wilson, atty.;
Mrs. Stein

APPEARANCE FOR THE EMPLOYER: Mr. Scalzo, atty.;
Mr. Baumgartner, WC Administrator

APPEARANCE FOR THE ADMINISTRATOR: Ms. Spidel, atty,

The order of the District Hearing Officer, from the hearing dated
04/28/2005, is VACATED. Therefore, the FROI-1, filed on 03/21/2005, is
GRANTED to the extent of this order.

This Staff Hearing Officer finds that the injured worker contracted an
occupational disease in the course of and arising out of his employment.
The injured worker was significantly exposed to asbestos materials and has
developed a recurrent malignant fibrous mesothelioma of the pleura.

The Staff Hearing Officer finds the injured worker had substantial exposure
to asbestos during the course of his employment with this employer, which
is at a much higher level and risk.factor then that of the general public.

In addition, the injured worker testified that he was exposed to high
levels of asbestos even into the 70's and early 80's. The injured worker
testified that many changes were made in the 70's to help clean up the
plant, however, the injured worker was still exposed to asbestos dust of
the top of furnaces until the early 80's. The condition which the injured
worker has does have an extremely long latency period. However, at 2005,
it is still 25 years out from the early 80's for the condition to have
developed. Prior tumors were benign. Further, in occupational disease
claims the employer who has the liability on the ultimate claim is the
employer of last injurious exposure. Since the exposure to asbestos was
ongoing into the early 80's, then the Self-Insured Employer, which began in
1970, would be the last injurious exposure employer.

The Staff Hearing Officer finds no requested Lost Time on file at this time.

FlNDINGS MAILED
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7fie Industrial CommiWon of Ohio

RECORD OF PROCEEDINGS
Claim Number; 03-88925D

^ The Staff Hearing Officer authorizes treatment and orders medical bills
paid for the allowed conditions herein pursuant to BWC/IC rules and
guidelines.

This order is based upon the report of Dr. Pohl (01/03/2005), the B-reader
report, Dr. Mobin (07/18/2003), Or. Roshe (03/30/1999 and 08/04/2003), the
operative note (08/04/2003), and Dr. Daboul (04/09/2002).

An Appeal from this order may be filed within 14 days of the receipt of the
order. The Appeal may be filed online at www.ohioic.com or the Appeal
(IC-12) may be sent to the Industrial Commission of Ohio,
Toledo District Office, One Government Center, Suite 1500, Toledo OH 43604,

Typed By: mlg
Date Typed: 06/08/2005

Findings Mailed:

The parties and representatives listed below have been sent this record of
proceedings. If you are not an authorized representative of either the
injured worker or employer, please notify the Industrial Commission.

03-889250
Donald Stein
4153 W Central Ave
Toledo OH 43606-2206

ID No: 20511-91
Gallon & Takacs
3516 Granite Circle
Toledo OH 43617-1172

Risk No: 20003013-1
Libbey Owens Ford Co.
Baumgartner Charles
140 Dixie Hwy
Rossford OH 43460-1215

(SH01 - SHO Appeal - Rev. 4/10/02)

ID No: 850-80
Specialty Risk Services Inc
Cleveland Regional Office
P0 Box 31180
Independence OH 44131-0180

ID No: 14335-90
Michael S. Scalzo
Four Sea Gate-8th Fl
Toledo OH 43604

BWC, LAW DIRECTOR

j FINDINGS M LfA Ep

^^H1f 2005
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9Le Industrial Commi.sion of Obto

RECORD OF PROCEEDINGS

Claim Number: 03-889250 Claims Heard: 03-889250
LT-OD-SI-COV

PCN: 2050951 Donald Stein 03-889251

St' 03-865206 - Ref
m DONALD STEIN

4153 W CENTRAL AVE
TOLEDO OH 43606-2206

Date of Diagnosis: 8/04/2003 Risk Number: 20003013-1

This claim has been previously DISALLOWED.

This matter was heard on 06/06/2005 before Staff Hearing Officer Laura
Schank pursuant to the provisions of Ohio Revised Code Section 4121.35(8)
and 4123.511(D) on the following:

APPEAL of DHO order from the hearing dated 04/28/2005, filed by Injured
Worker on 05/11/2005.
Issue: 1) Injury Or Occupational Disease Allowance

Notices were mailed to the injured worker, the employer, their respective
representatives and the Administrator of the Bureau of Workers'
Compensation not less than 14 days prior to this date, and the following
were present for the hearing:

APPEARANCE FOR THE INJURED WORKER: Injured Worker; Ms. Wilson, atty.;
Mrs. Stein

APPEARANCE FOR THE EMPLOYER: Mr. Scalzo, atty.;
Mr. Baumgartner, WC Administrator

APPEARANCE FOR THE ADMINISTRATOR: Ms. Spidel, atty,

AMENDED ORDER

The Staff Hearing Officer order of 06/06/2005 is hereby AMENDED to read as
follows: -

...claim ALLOWED for MALIGNANT FIBROUS MESOTHELIOMA OF THE PLEURA.

In all other respects, the Staff Hearing Officer hearing order from
06/06/2005 stands as issued.

An Appeal from this order may be filed within 14 days of the receipt of the
order. The Appeal may be filed online at www.ohioic.com or the Appeal
(IC-12) may be sent to the Industrial Commission of Ohio,
Toledo District Office, One Government Center, Suite 1500„ Toledo OH 43604.

Typed By: mlg
Date Typed: 06/16/2005 La&A chank

Staff Hearing Of
Findings Mailed:

Page 1
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1Le indosYrlal Comm►ssion oPObio

RECORD OF PROCEEDINGS
Claim Number: 03-889250

The parties and representatives listed below have been sent this record of
a proceedings. If you are not an authorized representative of either the
M injured worker or employer, please notify the Industrial Commission.

03-889250
Donald Stein
4153 W Central Ave
Toledo OH 43606-2206

ID No: 20511-91
Gallon & Takacs
3516 Granite Circle
Toledo OH 43617-1172

Risk No: 20003013-1
Libbey Owens Ford Co.
Baumgartner Charles
140 Dixie Hwy
Rossford OH 43460-1215

(SHOI - SHD Appeal - Rev. 4/10/02)

ID No: 850-80
Specialty Risk Services Inc
Cleveland Regional Office
PO Box 31180
Independence OH 44131-0180

ID No: 14335-90
Michael S. Scalzo
Four Sea Gate-8th Fl
Toledo OH 43604

BWC, LAW DIRECTOR

Page 2
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§ 4123.35 Payment of premiauts; cerii6-
cate of payinent; granting of self-insaring em-
ployer status; self-insured construction projects.

(A) Except as provided in this section, every ein-
ployer mentioned in division ( B)(2) of section 4123.01
of the Revised Code, and every publicly owned utility
shall pay semiannually in tbe months of January and
July into the state insurance fuadthe amount of annual
premiurn the adniinistrator of workers' compensation
fixes for the employmerrt or occupation of the, enr-
ployer, the amount of which premium to be paid by
each employer to be determined by the classifications,
rules, and rates made andpublished by the adminis-
trator. The employer shall pay semiannually a further
sum of money into the state insurance fund as may be
ascertained to be due from the empl.oyer by applying
the rules of the administrator, and a receipt or certifi-
cate certifying that payment has been made, along with
a written notice as is rcquired in scK.tion 4123.54 of the
Revised Code, shall be mailed immediately to the
employer by the bureau of workers' compensation. The
receipt or certiGcate is prima-facie evidence of the
payment of the premium, and the proper posting of the
notice constitutes the employer's compliance with the
nofice requirement mandated in section 4123.54 of the
Revised Code.

The bureau of workers' compensation shall verify
with the secretary df state the existence of all corpirra-
tions and organizations making application for workers'
compensation coverage and shall require every such
application to include the ernployer's federal identifr-
cation numlier. -

An employer as defined in division (B)(2) of seotion
4123.01 of the Revised Code who has contracted with
a subcontractor is liable for the unpaid premium due
from any subcontractor with respect to thatpart of the
payroll of the subcontractor that is for work performed
pursuant to the contract with the employec

Division (A) of this section providing for the pay-
ment of premiums semiannually does not apply to any
employer who was a subscriber to the state insurance
fund priorto January 1, 1914, or who may first become
a subscriber to the fund in any inonth other than
January or July. Instead, the semiannual premiums
shall be paid by those employers from time to time
upon the expirationof the re spective periods for wdiicli
payments into the fund have been made by them.

The administrator shall adopt rules do permit em-
ployers to make periodic payments of the semiannual
premium due under this division. 1'he rules shall
include provisions for the assessment of interest
charges, whereappropriate, and for the assessment of
penalties when an employer fails to make timely
premium payments. An employer who timely pays the
amounts due under this division is entitled to all of the
benefits and proteetions of this chapter. Upon receipt
of payment, the bureau immediately shall mail a
receipt or certificate to the ernployer certifying that
payment has beeo made, which receipt is prima-facie
evidence of payment. Workers' compensation covemge
under this chapter continues uninterrupted upon
timely receiptof payment under this division.

§ 4123.35

Every public employer, exeept public ernplovers that
are self-insuring employers under this section, shall
cornply uqth sections 4123:38 to 4123.41, and 4123.48
of the Revised Code in regard to the contribution of
moneys to the public insurance fund. -

(B) Employers who wHl abide by the rules of the
adrriinistrator and who may be of sufficient financial
ability to render certain the payment of compensatiou
to injured ernployees or the dependents of killed
employees, and the fumishing of medical, surgical,
nursing, and hospital attention and services and rnedi-
cines, and funeral expenses; equal to or greater than is
prorided for in sections 4123.52, 4123,55 to 4123.62,
and 4123.64 to 4123.67 of the Revised Code, and who
do not desire to insure the payment thereof or indem-
nify themselves against loss sustained by the direct
payment thereof, upon a finding of such facts by the
adnunLstrator, may be granted the pr,vilege to pay
individually compensation, and fumish medical, surgi-
cal, nursing, and hospitalservices andattention and
funeral expenses direetly to injured ernployees or the
dependents of kiDed employees, thereby being granted
status as a self-insuring employer. The administrator
may charge employecs who apply for the status as a
self-insuring employer a reasonable application fee to
cover the bureau's costs in connc-ction with processing
and making a determination with respect to an appli-
cation.

All employers granted status as self-insuring employ-
ers shall demonstrate sufficient fuiancial and adminis-
trative ability to assure that all obligations under this
section are promptly met. The adrnirustrator shall deny
the privilege where the employer is unable to demon-
strate the employet's ability to promptly meet all the
obligations imposed on the employer by this section.

(1) The administrator shall consider, but is not
limited to, the following factors, where applicable, in
determining the employer's ability to meet all of the
obligations imposed on the employer by this section:

(a) The employer employs a minimum of five hun-
dred ernployees in this state;

(b) The employer has operated in this state for a
mininrum of two years, provided that an employer wlm
has punchased, acquired; or otherwise succeeded to the
operation of a business, or any part thereof, situated in
this state that has operated for at least two years in this
state, also shall qualify;

(c) Where the employer previously contributed to
the state insurance fund or is a successor employer as
defined by bureau rules, the mnount of the buyout, as
defined by bureau rules;

(d) The sufticiency of the employer's assets located
in this state to insnre the employer's solvency in paying
compensation directly;

(e) The financial recrords, documents, and data,
certified by a certifieci public accountant, necessary to
provide the employer's full Gnancial diselosure: The
records, documents, and data include, but are not
limited to, balance sheets and profit and loss history for
the current year and previous four years.

(f) 1'he employer's organizational plan for the ad-
ministration of the workers' compensation law;

Appendix
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(g) 'Plie employer's proposed plan to inform cmpipy-
ees of the clrange from a state fund insurer to a
self-insuring employer, the procedures the employer
Nvill follow as a self-insuring employer, and the crnploy-
ces' rights to compensation and benefits; and

(h) 1'he employer has either an account in a finan-
cial institution in this state, or if the employer main-
tains an account with a financial institution outside this
state, ensures that workers' compensation checks are
drawn from the sante account as paymll checks or the
employer clearly indicates ttiat payrnent will be lron-
ored by a financial institution in this state.

The administrator rnay waive the requirements of
divisions (B)(1)(a) and (b) of this section and the
requirement of division ( B)(1)(e) of this section that
the finaircial recrorcls, docunrents, and data be certified
by a certifred public accountant. The administrator
shall adopt rules estabhsliing the criteria that an em-
ployer shafl meet in order for the administrator to
waive the requirenierit of division ( B)(1)(e) of tlus
section. Such rules may require additional security of
that employer pursuant to division (E) of section
4123.351 f4123.35.1] of the Revised Code.

Tbe administrator shall not grant the status of
self-insuring employer to the state, except that the
administrator may grant the status of self-insuring
employer to a state institution of higher education,
excluding its hospitals, that meets the requirements of
division (B)(2) of this section.

(2) When considering the application of a public
employer, except for a board of irouttty commissioners
described in division (G) of section 4123.01 of the
Revised Code, a board of a county hospital, or a
publicly owned utility, the administrator shall verify
that the public employer satisfies all of the foIlowing
requirements as the requirements apply to that public
employer:

(a) For the two-year period preceding application
under this section, the public employer has maintained
an unvoted debt capacity equal to at least two times the
amount of the current annual prenuum established by
the administrator under this chapter for that public
employer for the year imniediately preceding the year
in which the public employer makes application under
this section.

(b) For each of the two fiscal years preceding
application under this seetion, the unreserved and
undesignated year-end fund balance in the public
employer's general fund is equal to at least five per cent
of the public employer's general fund revenues for the
fiscal year computed in accordance with generally
accepted accounting principles.

(c) ForYhe five-year period preceding application
under this section, the public employer, to the extent
applicable, has complied fully with the continuing
disclosure requirements established in rules adopted
by the United States securities and exchange commis-
sion under 17 C.F.R. 240.15c 2-12.

(d) For the five-year period preceding application
under this section, the public employer has not had its
local govemment fund distribution witlrheld on ac-

count of the public employer being indebted or oth
wise obligated to the state.

(e) For the five-year period precedingapplicat
under this section, the public einployer has not be
under a fiscal watch or fiscal crriergency pursuant
section 118.023 I118.02.31, 118.04, or 3316.03 of i
Revised Code.

(l) For the public employer's fiscal year preced
application under tlris section, the public employer I
obtained an annual fmancial audit as required un,
section 117.10 of the Revised Code, which has be
released by the auditor of state within seven mon
after the end of the public employer's fucal year.

(g) On the date of application, the public emplo
holdsa debt rating of Aa3 or higher according
Moody's investors service, inc., or a comparable rat
by an independent rating ageney similar to Moo
investors service,inc.

(h) The public einployer agrees to generate
annual accumulating book reserve in its financial sta
ments reflecting an actuarially generated reserve a.
quate to pay projected claims ulider this chapter forl
applicable period of time, as determined by the adm
istrator.

(i) For a public employer that is a liospital, i
public employer shall submit audited financial sta
ments showing the hospital's overaR liquidity char
teristics; and the administrator shalf detennine, on
individual basis, whether the public entployer satisf
lfquidity standards equivalent to the liquidity standa
of other public. employers.

(j) Any additional criteria that the adnunistra
adopts by rule pursuant to division (E) of this secti

The administratoi shall not approve the applicat
of a public employer, except for a board of cou
commissioners described in division (G) of sect
4123.01 of the Revised Code, a board of a cou
trospital, or publicly owned utllity, who does not sati
all of the requirements hsted in division (B)(2) of t
section.

(C) A board of county commissioners described
division (C)of section 4123.01 of the Revised Code,
an employer, that will abide by the rules of t
administrator and that may be of sufficient financ
ability to render certain the payment of compensati
to injured employees or the dependents of kill
employees, and the furnishing of inedical, surgic
nursing, and hospital attention and services and rne
cines, and funeral expenses, equal to or greater thar
provided for in sections 4123.52, 4123.55 to 4123.1
and 4123.64 to4123.67 of the Revised Code, and ti
does not desire to insure the paynrent thereof
indemnify itself against loss sustained by the dir,
payment thereof, upon a frnding of such facts by t
administrator, may be granted the privflege to I
individually compensation, and furnish medical, sur
cal, nursing, and hospital services and attention a
funeral expenses directly toinjured employees or t
dependents of kdled employees, thereby being grant
status as a self-insuring employer. The administra
may charge-a board of county commissioners describ
in division (G) of section 4123.01 of the Revised Ca
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shall pay from the safety and hygicne fund the salary of
the superintendent of the division of safety and hv-
giene, the compensation of the other employees of the
divisiort of safety and hygiene, the expenses necessary
or incidental to investigations and researches for the
prevention of industrial accidents and diseases, and the
cost of printing and distributing such infomtation.

The superintendent, under the direction of the
administrator, shall prepare an annual report, ad-
dressed to the govemor, on the amount of the expen-
ditures and the purposes for whichthey have been
made, and the results of theinvestigations and r>
searches. The administrator shall include the adminis-
trative costs, salaries, and other expenses of the division
of safety and h,vgiene as a part of the budget of the
bureau of workers' compensation that is submitted to
the director of budget and management and shall
identifv those expenditures separately from other bu-
reau expenditures.

The superintendent sball be a competent person
with at least five years' experience in industrial accident
^or disease prevention work. The superintendent and up
to six positions in the division of safety and hygiene as
the adniinistrator, with the advice and consent of the
oversight commission, designates are in the unclassi-
fied civil service of the state as long as the administra-
tor, with the advice and consent of the oversight
commission, determines the positions subordinate to
the superintendent are primarlly and distinctively ad-
ministrative, managerial, or professional in character.
All other full-time employees of the division of safety
and hygiene are in the classified civil service of the
state.

HISTORY: CC § 1465-89a; 111 v 226; Rureau of Code Revi-
sion, BC § 4123.17, 10-153; RC § 4121.37, 136 v S 545 (Eff
1-17-77); 138 v H 1217 (Ef13-23-81); 142 v H 171 (Eff 7-1-87);
143 v H 111 (Eff 7-1-89); 143 v H 222 (Eff 11-3-89); 144 v H 308
(Eff 4-20-93); 145 v H 101 (Eff 10-20-93);146 v H 7(EIY9-1-95);
146 v S 162 (Eff 10.29-95); 146 v S 293 (Eff 9-26-96); 146 v S 82
(Etl'3-7-97); 148 v H 180 (EPF8-6-99); 149 v 1175. Eff 7-11-2001;
151 v H 67, § 1, elf. 6-21-05.

Effect of amendments
151 v H 67, eflective June 21, 2005, in the second paragraph,

added "and for operating the long-term care loan fund
prbgram established under section 4121.48 of the Revised
Code" to the end of the Brst sentence and made eulated
changes.

§ 4121.39 General duties of administra-
tor of workers' compensation.

Res judicata
Ohio Rev. Code Ann. §§ 4121.39(A) and 4123.511 made it

clear that the duties of the Administrator of the Bureau of
Workers' Compensation were wholly ministerial, rather than
judicial, so, when a claiin regarding an employee's injury was
denied by the Administrator and not appealed, it did not cause
the doctrine of res judicata to bar a second claim arising from
the same injury, which was filed by the emplo,vee, to be
barred. Broyles v. Conrad, - Ohio App. 3d -, - N.E. 2d -,
2005 Ohio App. LEXIS 2146, 200.5 Ohio 2233, (May 6; 2005).

§ 4121.40Sendce directors; investigators
and field auditors.

CASE NOTES AND OAG

Searches
Although Ohio Rev. Code Ann. §§ 4121.13(F) arid

4121.13(C) implied tlrat Bureau of Workers' Compensation
(BWC) investigators had broad-reaching discretion regarding
how to investigate, Ohio Rev. Code Ann. § 4121.40 mandated
thatinvestigators followaBthe rules established and pubhshed
in the BWC's Operations Manual, one of which required a
warrant when searching a home. Czemiak v. Owens, - Ohio
App. 3d -, - N.E. 2d2006 Ohio App. LEXIS 4360, 2006
Ohio 4436, (Aug. 25, 2006).

§ 4121.44 Implementation of qualified
health plan system and health partnership pro-
gram; health care data program established.

(A) The administrator of workers' compensation
shall oversee the implementation of the Ohio workers'
compensation qualified health plan system as estab-
lished under section 4121.442 [4121.44.2]of the Re-
visedCode.

(B) The adlninistrator shall direct the implementa-
tion of the health partnership progratn administered by
the bureau as set forth in section 4121.441 [4121.44.1]
of the Revised Code. To implement the health part-
nership program, the bureau:

(1) Shall certify one or more external vendors, which
shall be known as "managed care organizations," to
provirle medical management and cost containment
services in the health partnership program for a period
of two years beginning on the date of certification,
consistent with the standards established under this
section;

(2) May recertif,v external vendors for additional
periods of two years; and

(3) May integrate the certified vendors with bureau
staff and existing bureau services for purposes of
operation and training to allow the bureau to assume
operation of the health partnership program at the
conclusion of the certification periods set forth in
division (B)(1) or (2) of this section.

(C) Any vendor selected shaR demonstmte all of the
following:

(1) Arrangements and reimbursement agreements
with a substantial number of the medical, professional
and pharmacy providers currently being utilized by
claimants.

(2) Ability to accept a common format of medical
bill data in an electronic fashion from any provider wlm
wishes to submit medical bill data in that form.

(3) A computer system able to handle the volume ol
medical bills and willingness to customize that system
to the bureau's needs and to be operated by the
vendor's staff, bureari staff, or some combination ol
both staffs.

(4) A prescription drug system where pharmacies o
a statewide basis have access to the eligibility an c
pricing, at a discounted rate, of all prescription drugs

(5) A tracldng system to record all telephone call
from claimants and providers regarding the status 6
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submitted medical bills so as to be ablc to track eaclr
inquiry.

(6) Data processing capacity to absorb all of the
bureau's medical bill processing or at least that part of
the processing which the bureau arranges to delegate.

(7) Capacity to store, retrieve, array, simulate, and
model in a relational mode all of the detailed medical
bill data so that analysis can be performed in a variety
of ways and so that the bureau and its goveming
autltority can tnake informed decisions.

(8) Wide variety of software programs which trans-
late medical terminology into standard codes, and
which reveal if a provider is manipulating the proce-
dures codes, commonly called °unbundling."

(9) Necessary professional staff to conduct, at a
minimum, authorizations for treatinent, medical neces-
sity, utilization review, concurrent review, post-utiliza-
tion review, and have the attendant computer system
which supports such activity and measures the out-
comes and the savings.

(10) Management experience and flexibility to,be
able to react quickly to the needs of the bureau in the
case of required change in federal or state require-
ments.

(D)(1) Information contained in a vendor's applica-
tion for certification in the health partnership program,
and other information furnished to the bureau by a
vendor for purposes of obtaining certifrcation or to
comply with performance and financial auditing re-
quirements established by the administrator, is for the
exebisive use and information of the bureau in the
discharge of its official duties, and shall not be open to
the public or be tued in any court in any proceeding
pending therein, unless the bureau is a party to the
action or proceeding, but tbe information may be
tabulated and published by the bureau in statistical
form for the use and information of other state depart-
ments and the public. No employee of the bureau,

.except as otherwise authorized by the administrator,
shall divulge any information secured by the employee
while in the employ of the bureau in respect to a
vendor's application for certification or in respect to the
business or otirer trade processes of any vendor to any
person other than the administrator or to the employ-
cr's snperior.

(2)Notwithstanding the restrictions imposed by di-
vision (Dxl) of this section, the governor, members of
select or standingcommittees of the senate or house of
representatives,the auditor of state, the attorney gen-
eral, or their designees, pursuant to the authority
granted in this chapter and Chapter 4123. of the
Revised Code, may examine any vendor application or
other information furnished to -the bureau by the
vendor. None of those individuals shall divulge any
information secured in the exercise of that authority in
respect to a vendor's application for certification or in
respect to the business or other trade processes of any
vendor to anY person.

(E) On and after January 1, 2001, a vendor sliall not
be any insurance company holding a certificate of
authority issued pursuant to Title XXXIX of the Re-
vised Code or any health insuring corporation holding

a certificate of authority mnler Chapter 1751. of the
Revised Code.

(F) The administrator mav limit freedom of choice
of health care provider or supplier by requiring, begin-
ning with the period set forth in division ( B)(1) or (2) of
this section, that claimants shall pay an appropriate
out-of-plan copayinent for selecting a medical provider
not witlrin the health partnership program as provided
for in this section.

(G) The administrator, six months prior to the expi-
ration of the bureau's.eertifrcation or recertification of
the vendor or vendors as set fotth in division ( B)(1) or
(2) of this section, may certify and provide evidence to
thegovernor, the speaker of the house of representa-
tives, and the president of the senate that the existing
bureau staff is able to match or exceed the perfor-
mance and outcomes of the external vendor or vendors
and that the bureau should be permitted to internally
administer the health partnership pmgram upon the
expiration of the certification or recertification as set
forth in division (B)(1) or (2)of this section.

(H) The administrator shall establish and operate a
bureau of workers' compensation health care data
program. The administrator shall develop reporting
requirements frorn all employees, employers and med-
ical providers, medical vendors, and plans that partic-
ipate in the workers compensation system. The admin-
istrator shall do all of the following:

(1) Utilize the collected data to measure and per-
form comparison analyses of costs, quality, appropri-
ateness of medical care, and effectiveness of medical
care delivered by all components of the workers'
compensation system.

(2) Conipile data to support activities of the selected
vendor or vendors and to measure the outcomes and
savings of the lrealtir partnership program.

(3) Publish and report compiled data to the gover-
nor, the speaker of the house of representatives, and
the president of the senate on the first day of each
January and July, the measures of outcomes and savings
of the health partnership program. The administrator
shall protect the confidentiality of all proprietary pric-
ing data.

(I) Any rehabilitation facility the bureau operates is
eligible for inclusion in the Ohio workers' oompensa-
tion qualified health plan svstem or the health partner-
shipprogmm under the saine terms as other providers
within health care plans or the program.

(J) In areas outside the state or within the state
where no qualified health plan or an inadequate num-
ber of providers within the health partnership program
exist, the administrator shall permit employees to use a
nonplan or nonprogram health care provider and shall
pay the provider for the services or supplies provided to
or on behalf of an employee for an injury,or occupa-
tional disease that is compensable under this chapter or
Clrapter 4123., 4127., or 4131. of the Revised Code on
a fee schedule the administrator adopts.

(K) No health care provider, whetlrer certified or
not, shall charge, assess, or othawise attempt to collect
froin an employee, employer, a managed care organi-
zation, or the bureauany amount for covered services
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or supplies that is in exccss of the allowed ainount paid
by a maxtaged care organization, the bureau, or a
qualified health plan.

(1.) 't'he administrator shall pennit any ernployer or
group of-employers who agree to abide by the rules
adopted under this section and scctions 4121.441 and
4121.442 [4121.44.1 and 4121.44:21 of the Revised
Code toprovide services or supplies to or on behalf of
an employee for an injury or occupational disease that
is compensable under this chapter or Chapter 4123.,
4127., or 47:31. of the Revised Code tlrrough qualified
health plans of the Ohio workers' compensation qual-
ified Irealth plan,system pursuant to section 4121.442
[4121.44.2] of the Revised Code or through the health
partnership program pursuant to section 4121.441
[4121.44.1] of the Revised Code. No amount paid
under the qualified health plan systern pursuant to
section 4121.442 [4121.44.2] of the Revised Code by an
employer who is a state fund employer shall be charged
to the employer's experience or othenvise be used in
merit-rating or detertnining the risk of that employer
for the purpose of the payment of premiums under this
chapter, and if the employer is a self-insuring employer,
the employer shall not include that amount in the paid
compensation the employer reports under section
4123.35 of the Revised Code.

HLS'TORY: 145 v H 107 (Eff 10-20-93); 146 v H 7(ER 9-1-95);
146 v H 245 (Eff 9-17-96); 147 v S45; 148 v H 180 (Eff 8-6-99);
149 v H 94. Eff 9-5-2001; 150 v H 91, § 1, e1P. 8-1-03; 151 v S 7,
§ 1, eff. 6-30-06.

The effective date is set by secfion 7 of H.B. 91 (150 v -).

Effect of amendments
151 v S 7, effective June 30, 2006, in (14)(3), deleted `and the

qualified heattli plan system" from the end of the fint
sentenee.

H.B. 91, Acts 2003, effective August 1, 2003, substituted "by
the administrator" for "by the adminstrator" in (D)(1);
and substituted "health care prrovider, whether certified
or not' for `certified health care provider" in (K).

CASE NO'1'ES AND OAG

Drug formulary
R.C. 4121.121, B.C. 4121.44, R.C. 4121.441, and R.C.

4123.66 grant the Bureau of Workers' Compensation suffi-
cient autliority to adopt the provisions appearing in 10 Ohio
Admin. Code 4123-6-21(L). The language of 10 Ohio Adrnin.
Code 4123-6-21(L) providing that the Bureau of Workers'
Conipensation or its phartnacy benefits vendor may "be
responsible for maint.wting a drug formulary° by necessary
implication provides authority for the Bureau to Brst create a
dnrg formulary. Opinion No. 2005-008 (2005).

[§ 4121.44.11 § 4121.441 [fealth
care partnership program. .

(A) The administrator of workers' compensation,
vvith.the advice and consent of the workers' compen-
sation oversight cotnniission, shall adopt rules under
Chapter 1.19. of the Revised Code for the health care
partnerslrip program administered by the bureau of
workers' compensation to.provide medical, surgical,
nursing, drug, hospital, and rehabilitation services and

supplies to an employee for an injury or occupational
disease that is compensable under this chapter or
Chapter 4123., 4127., or 4131.. of the Revised Code.

The rules shall include, but are not limited to, the
following:

(1) Procedures for the resolution of. medical dis-
putes between an employer and an employee, an
ernployee and a pl-ovider, or an emplover and a pro-
vider, prior to mi appeal under section 4123.511
[4123.51.1] of the Revised Code. Rules the administra-
tor adopts pursuant to division (A)(1) of this section
may specifv that the resolution procedures shall not be
used to resolve disputes concerning medical services
rendered that have been approved through standard
treatment guidelines, pathw•ays, or presumptive autllo-
rization guidelines.

(2) Prohibitions against discrimination against any
category of health care providers;

(3) Procedures for reporting injuries to employers
and the bureaa-by providers;

(4) Appropriate financial incentives to reduce ser-
vice cost and insure proper system utilization without
sacrificing the quality of service;

(5) Adequate methods of peer review, utilization
review, quality assurance, and dispute resolutionto
prevent, and provide sanctions for, inappropriate, ex-
cessive or not medically necessary treatment;

(6) A tiinely and accurate method of collection of
necessary information regarding medical and health
care service and supply costs, quality, and utilization to
enable the administrator to determine the effectiveness
of the program;

(7) Provisions for necessary emergency medical
treatrnent for an injury or occupational disease pro-
vided by a health care provider who is not part of the
program;

(8) Discounted pricing for all in-patient and out-
patient medical services, all professional sorvices, and
all pharinaceutieal services;

(9) Provisions for provider referrals, pre-admission
and post-admission approvals, second surgical opin-
ions, and other cost management techniques;

(10) Antifraud mechanisms;
(11) Standards and criteria for the bureau to utiliae

in certifying or recertifying a health care provider or a
vendor for participation in the health partnership
program;

(12) Standards and criteria for the bureau to utilize
in penalizing or decertifying a health care provider or a
vendor from participation in tho health partrrership
program.

(B) The adniinistrator shall implement the health
partnership program according to the rules the admin-
istrator adopts under this section for the provision and
payment of medical, surgical, nursing, drug, hospital,
and rehabilitation services and supplies to an employee
for an injury or occupational disease that is compensa-
ble under this chapter or Chapter 4123., 4127., or
4131. of the Revised Code.

HISTORY: 145 v H 107 (Eff 10-20-93); 146 v H 7 (Elf 9-1-95);
146 v H 245. Eff 9-17-96; 151 v S 7, § 1, ePP. 6-30-06.
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(;idt vnlld nt(achment before payment of a workers' compensa-
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(CP).

15- (1918) Under CC § 1465-88 (RC § 4123.67), while the
lien of an attomey upon a fund produced by Itis services would
not become extinguished by its merger in a judgment, such
fund when arising from an allowance by the industrial wmmis-
sion under the workmen's wm pensat3on law is specifically
made exempt from the common law lien of an attorney upon
a fund produced by his services: Brewer v. E mmett, 22 NP(NS)
425, 31 OD 384.

16. (1962) Despite the pmvisions of RC § 4123.67, under
Intemal Revenue Code, 16332, the accounts section of the
bureau ofworkmetis compensation and/or the industrial com-
mission must honor levies ftom the United States treasury
department on aQ types of awards of compensation made to
injured workmen under RC § 4123.01 et seq and not yet paid:
1962 OAG No. 2891.

17. (1935) Compensation, after it has been received by an
injured workman and placed in a bank by him, is subject to
attachment or execution the same as any other funds: 1935
OAG No. 3896.

t mn a c re e e co sa
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k tfli uo., No. 66079 (8th Dist.), 1994 Ohio App. LEXIS 5362.

.o-- 46-ihnodents of an employee tn bfe may be other than
Tlte following diseases are occupational diseases andiI.....,vt , would be so classified u n his deafh which latter

"^ '+ fI lu" only `dependents" to whom the wmrnission may compensable as such when contracted by an employee1.,.. n^
r-d+• puyment, eidrer upon an origimd award or upon the in the course of the employment in which such em-
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R.+,. +, v Brace, 100 OApp 121,6 00 100, 71 OLA 44,130 described in this section. A disease which meets the
t:r z,l a:r.l (App). defmition.of an occupational disease is compensable
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pursuant to this chapter thouglr it is not specifically
listed in this section.

SCHEDULE

Description of disease or injury and description of
process:

(A) Anthrax: Handling of wool, hair, bristles, hides,
and skins.

(B) Glanders: Care of any equine animal suffering
from glanders; handling carcass of such animal.

(C) Lead poisoning: Any industrial process involving
the use of lead or its preparations or cnmpounds.

(D) Mercury poisoning: Any industrial process in-
volving the use of inernury or its preparations or com-
pounds.

(E) Phosphorous poisoning: Any industrial proccss
involving the use of phosphorous or its preparations or
compounds.

(F) Arsenic poisoning: Any industrial process involv-
ing the use of arsenic or its preparations or compounds.

(G) Poisoning by benzol or by nitro-derivatives and
amidoderivatives of benzol (dinitro-benzol, anihn, and
others): Any industrial process invnlving the use of ben-
zol or nitro-derivatives or amido-derivatives of benzol
or its preparations or compounds.

(H) Poisoning by gasoline, benzine, naphtha, or other
volatile petroleurn products: Any industrial process in-
volving the use of gasoline, benzine, naphtha, or other
volatile petroleum products.

(1) Poisoning by carbon bisulphide: Any industrial
process involving the use of carbon bisulphide or its
preparations or compounds.

(J) Poisoning by wood alcohol: Any industrial process
involving the use of wood alcohol or its preparations.

(K) Infection or inflammation of the sldn on contact
surfaces due to oils, cutting compounds or lubricants,
dust, liquids, fumes, gases, or vapors: Any industrial
process involving the handling or use of oils, cutting
compounds or lubricants, or involving contact with dust,
liquids, fumes, gases, or vapors.

(L) Epithelion cancer or ulceration of the skin or of
the corneal surface of the eye due to carbon, pitch,
tar, or tarry compounds: Handling or industrial use of
carbon, pitch, or tarry compounds.

(M) Compressed air illness: Any industual pmcess
carried on in compressed air.

(N) Carbon dioxide poisoningc Any process involving
the evolution or resulting in the escape of oarbon di-
oxide.

(0) Brass or zinc poisoning: Any process involving
the manufacture, founding, or refining of brass or the
melting or smelting of zinc.

(P) Manganese dioxide poisoning: Any process in-
volving the grinding ormilling of manganese dioxide
or the escape of manganese dioxide dust.

(Q) Radium poisoning: Any industrial process involv-
ing the use of radium and other mdioactive substances
in luminous paint.

(R) Tenosynovitis and prepatellar bursitis: Primary
tenosynovitis characterized by a passive effusion or
crepitus into the tendon sheath of the flexor or extensor
muscles of the hand, due to frequently repetitive mo-
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tions or vibrations, or prepatellar bursitis due to wntin-
ued pressure.

(S) Chrome ulueration of the skin or nasal passages:
y in ns na process invovtng e use o or direct

contact with chrornic acid or bichromates of ammo-
nium, potassium, or sodium or their preparations.

(T) Potassium cyanide poisoning: Any industrlal pro-
cess involving the use of or direct contact with potassium
cyanide.

(U) Sulpliur dioxide poisoning: Any industrial process
in which sulphur dioxide gas is evolved by the expansion
of liquid sulphur dioxide.

(V) Berylliosis: Berylliosis means a disease of the
lungs caused by breathing beryllium in the form of dust
or fumes, producing characteristic changes in the lungs
and demonstmted by x-my examination, by biopsy or
by autopsy-

This chapter does not entitle an employee or his
dependents to c»mpensation, medical treatment, or
g:yment of Gureral expenses for disability or death froin

rylhosis unless the employee has been subjected tu
injurious exposure to beryllium dust or fumes in hi,
employment in this statc preceding his disablement and
only in the event of such disability or death resultiu}^
within eight years after thelast injurious exposure; lun
vided that such eight-year limitation does not apply I.
disability or death from exposure occurring after Jan^,
ary I, 1976. In the event of death folluwing continm"n,
total disability commencing within eight years after t b,•
last injurious exposure, the requirement of death wii 6m
eight years after the last injurious exposure das u„t

apply-
Before awarding compensation for partial or t,,nJ

disability or death due to berylliosis, the administrn„,
of workers' compensation shall refer the claim n
qualified medicalspecialistforexamination and n
mendation with regard to the diagnosis, the exwnt ^d
the disability, the nature of the disability, whethwr Iii•,
manent or tempomry, the cause of death, and (.dmr
medical questions connected with the claim. A.r ^-,u
ployee shall submit to such examinations, irichiduq; rbn •
ical and x-ray examinations, as the adminislrae,r t.,,
quires. In the event that an employee refuses tr. suJ.ini
to examinations, including clinical and x-ray ^-xannluN
tions, after notice from the administrator, nr hn th
event that a claimant for compensation for dratb d11
to berylliosis fails to produce necessary cnusrulr at
permits, after notice from the administrador, vn t(
such autopsy examination and tests may bc la-rl6imt;(
ttten all rights for compensation are forli+iu.l. 1hrtt-
sonable compensation of such specialisl aud ihw e
penses of exarninations and tests sball bc padd, d IM
clairn is allowed, as part of the expenses of tbr, rluiq
otherwise they shall be paid from the surpbi, Immd.

(W) Cardiovascular, pulmonary, or respurdiov
eases incurred by Fire fighters or polia: uliL., t bdl
ingexposure toheat, smoke, toxicgases, ch,uuh,d hit
and other toxic substances: Any cardiov:u,uLm. Imlt
nary, or respiratory disease of a frrc figbt, , ,,, aO
offic+er caused or induced by the auuuhd^^^^d^rt4

-exposure to heat, the inhalation of snmk^, n,^i^
chemical fumes and odter toxic substma ^^ n. t I u^ I



r to an inquiry made by the employer.
re awarding compensation for disability or death
th[s tlivision, the administrator shatl refer the

a qualiBed medical specialist for examination
nlntendation with regard to the diagnosis, the

f disability, the cause of death, and other medi-
tions connected widr the olaim. A fire fighter

oflia^r shall submit to such examinations, in-
iuteal and x-ray examinations, as the adminis-

rr,s. In the event that a fire fighter or police
4tees to submit toexaminations, includingclin-
ttt^ taxaminations, after notice from the admin-

f+► In the event that a claimant for compensation
un(1or this division fails to produce necessary
id parmits, after notice from the administra-

ali autopsy examination and tests may be

performed, then all rights for compensation are for-
feited. The reasonable compensation of such specialists
and the expenses of ezamination and tests shall be paid,
if the claim is allowed, as parl of the expenses of the
claim, otherwise they shall be paid from the surplus
fund.

(X) Silicosis: Silicnsis means a disease of the lungs
caused by breatlring silica dust (silicon dioxide) produc-
urg fibrous nodules distributed through the lungs and
demonstrated by x-my examination, by biopsy or by
autopsy.

(Y) Coal miners' pneumoconiosis: Coal miners' pneu-
moconiosis, commonly referred to as "black lung dis-
ease," resulting from working in the coal mine industry
and due to exposure to the breathing of coal dust, and
demonstrated by x-my examination, biopsy, autopsy or
other medical or clinical tests.

This ohapter does not entitle an employee or his
dependents to compensation, medical tteatment, or
payment of funeral expenses for disability or death from
silicosis, asbestosis, or coal miners' pneumoconiosis un-
less the employee has been subject to injurious exposure
to silica dust (silicon dioxide), asbestos, or coal dust in
his employment in this state preceding his disablement,
some portion of which has been after October 12, 1945,
except as provided in division (E) of seclion 4123.57 of
the Revised Code.

Compensation on account of silicosis, asbestosis, or
coal miners' pneumoconiosis are payable only in the
event of tempormy total disability, permanent total dis-
ability, or death, in accordance with sections 4123.56,
4123.58, and 4123.59 of the Revised Code. Medical,
hospital, and nursing expenses are payable in accord-
ance witb this chapter. Compensation, medieal,hospi-
tal, and nursing expenses are payable only in ihe event
of such disability or death msulting within eight years
after the last injurious exposure; provided that such
eight-year limitation does not apply to disability or death
occurring after January 1, 1976, and further provided
that such eight-year limitation does not apply to any
asbestosis cases. In the event ofdeath following continu-
ous total disability cornmencing within eight years after
the last injurious exposure, the requirement of death
within eight years after the last injurious exposure does
not apply.

This chapter does not entitle an employee or his
dcpendents to cumpensation, inedical, hospital and
nursing expenses, or payment of funeral expenses for
disability or death due to silicosis, asbestosis, or cual
miners' pneumoconiosis in the event of the failure or
omission on the part of the employee truthfully to state,
when seeking employment, the place, duration, and
nature of previous employment in answer to an inquiry
made by the employer.

Refore awarding oompensation for disability or death
due to silicosis, asbestosis, orcoal miners' pneumoconio-
sis, the administrator shall refer the claim to a qualified
medical specialist for examination and recommendation
with regard to the diagnosis, the extent of disability,
the cause of death, and other medical questions con-
nected with the claim. An employee shall submit to
such examinations, including d'utical and x-ray examina-
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rnance of his duty constitutes a presumption, which
may be refuted by affirmative evidence, that such oc-
curred in the course of and arising out of his employ-
ment. For the purpose of this section, °f9re figbter"
ineans arry regular mcu,ber of a lawfully constituted
Rre department of a municipal curpomtion or township,
whether paid or volunteer, and "police oftlcer" means
any regular member of a lawfully constituted police
<tepartment of a municipal cnrpmation, township or
cwunty, whether paid or volunteer.

This cbapter does not entitle a fire fighter, or police
r,fliccr, or his dependents to compensation, medical
treatment, or payment of funeral expenses for disability
or death from a cardiovascular, pulmonary, or respira-
tory disease, unless the fire fighter or police officer has
Iicen subject to injurious exposure to heat, smoke, toxic
gases, chemical fumes, and other toxic substances in
his employment in this state preceding his disablement,
sorne portion of which has been after January 1, 1967,
nxc•ept as provided in division (E) of section 412357 of
ihe Revised Code.

Compensation on account of cardiovascular, pulmo-
aa,y, or respiratory diseases of fire fighters and police
ollicers is payable only in the event of temporary total
disability, permanent total disability, or death, in ao-
t.rrdance with section 4123.56, 4123.58, or 4123.59 of
Ila:• lievised Code. Medical, hospital, and nursing ex-
la,uses are payable in accordance with this chapter.
f;nuipensation, medical, hospital, and nutsing expenses
ere ^ayable only in the event of such disability or death
rr.xu ting witliin eight years after the last injurious expo-
suro; provided that such eight-year lintitation does not
q(,ply to disability or death from exposure occurring
elior January 1, 1976. In the event of death following
tumiinuous total disability commencing witliin eight

nrs nfter the last injurious exposure, the requirement
f'dcath within eightyears after the last injurious expo-
r.a dxs not apply.
1'his chapter does not entitle a fire fighter or police
cer. or his dependents, to compensation, rnedical,

al, and nursing expenses, or payment of funeral
nes for disability or death due to a cardiovascular,

ltonaty. or respimtory disease in the event of failure
tltolssion on the part of the fire fighter or police
tnr tnrthfully to state, when seeldng employment,
P1ttCe, duration, and nature of prevlous employment
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tions, as the administrator requires. In the event that an
employee reliises to submit to examinations, including
clinical and x-ray examinations, after notice from the
adminisMator, or in the event that a claimant for com-
pertsation for death due to silicosis, asbestosis, or coal
rniners' pneumoconiosis fails to produce necessary con-
sents and permits, after notice froin the commission,
so that such autopsy examination and tests inay be per-
formcd, then all rights for compensation are forfeited.
The reasonable compensation of such specialist and the
expenses of examinations and tests shall be paid, if the
claim is allowed, as a part of the expenses of the claim,
otherwise they shall be paid from the surplus fund.

(Z) Radiation illness: Any industrial process involving
the use ofradioactive materials.

Claims for compensation and benefits due to radia-
tion illness are payable only in the event death or disabil-
ity occurred within eight years after the last injurious
exposure pmvided that such eight-year limitation does
not apply to disability or death from exposure occurring
after January 1, 1976. In the event of death following
continuous disability which cornmenced within eight
years of the last injurious exposure the requirement of
death within eiglrtyears after the last injurious exposure
does not apply.

(AA) Asbestosis: Asbestosis means a disease caused
by inhalation or ingestion of asbestos, demonstrated by
x-ray examination, biopsy, autopsy, or other objective
medical or clinical tests.

All conditions, restrictions, limitations, and other pro-
visions of this section, with reference to the payment
of compensation or benefits on account of silicosis or
coal minets' pnemnoconiosis apply to the payment of
compensation or benefits on account of any other occu-
pational disease of the respiratory tract resulting from
injurious exposures to dust.

The refusal to produce the necessary consents and
permits for autopsy examination and testing shall not
result in forfeiture of compensation provided the ad-
ministrator fflnds that such refusal was the result of
bona 6de religious rnnvictions or teachings to which
the claimant for compensation adhercd prior to the
death of the decedent.

HIS9Y/RY: CC § 1465fi8a; 109 v 181; 113 v 257; 114 v 26;
117 v 268; 118 v 422; 120 v 449; 121 v 660; 124 v 806; Buresu
of Cwde Revision, 10-1-53; 125 v 90'3(1019); 128 v 743(766) (Eff
11-2-59);.132 v H 331 (Eff 10-31-67); 133 v fi 680 (Eff 11-25-
69); 135 v H 417 (Eff 11-16-73); 136 v H 1 (Elf 643-75); 136 v
H 714 (Eff 12-2-75); 137 v H 1282 (Eff 1-1-79); 141 v S 307 (Eff
8-22-66); 145 v H 107 (Eff 10-20-93); 147 v S 45.t

f The amendmeds made by SB 45 (147 v-) were rejected
by the 11-1-97 referendum vote on Issue 2.

The etFective date is set by section 21 of HB 107.

Cross-References to Related Sections

Hearing administmtor; duties, RC § 4121.36.
Partial disability compensation, RC § 4123.57.
Persons entitled to benefits, RC 4123.69.
Time for report of physician, RC 4123.71.

Olrio Adrninistrative Code

Prepamtion and filing of applications for compensation and/
or benefits. OWCII: OAC 4t23-3-08.

Appendix
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Text Discussion

Background of the occupational disease statute. Ohio Wor
ers' Comp. § 8.1

Definition of occupational disease. Ohio Workers' Comp.
8.2

Erosion of the restrictive statutes. Ohio Worketi Comp.
8.6

Injurious exposure. Ohio R'orkers' Comp. § 85
The limitations of the restrictive statutes. Ohio Worker

Comp.§8.4
Occupational disease procedures. Ohlo Workers' Comp.

8.8
Pre-existing weakness, multiple causation, and aggravation •

precxisting disease. Ohio Workcrs' Comp. § 8.9
Special restrictive statutes. Oluo Workers' Comp. § 8.3

Fonns

Occupational disease. 3 OJI 365.07

Research Aids

Compensable occupatiunal diseases:
O-Jur3d: Workers' Comp 4§ 156-178, 416
Am jur2d: Workers' C§§ 242 et seq, 321 et seq
C.J.S.: Work C §§ 315-324

ALR

Liabihty of successive employers for disease or condition :dl,l•
edly attributable to successive employments. 34 AIJCU1
958.

Liability under federal employer's liability act (45 US(: §'.
et scq) for industrial or occupational disease or pois(oi u„r
122 ALRFed 45.

When statute of limitations begins to iun as to cauu+o:ui,.,,
for development of latent industdal or occupatiou:J di.
ease. 1 ALR4th It7.

Workers corapensafion: Lyme disease. 22 ALR5th 24r

Law Review

Aggravation under workmeri s compensation. Allyii 1 ) . A., i,h•
and James D. Kendis. 17 ClevMarLRev ( I) !I:t f 1'nmi

The asbestosis time bomb. Robert E. Sweeney 14 'fu.d i In
17 (1978).

Compensation for death accelemted by oca:upation:J
Oswald v. Connor, 16 OS3d 38, 476 NE2d G5.4 i luti,-il
Note. 54 CinLRev 1363 ( 1986).

Gradually developed disabilities: a dilemma fur w,uk,,.
pensation. M. "lRmnas Amold. 15 Akronl .ltrv 1:1 f t u'q ).

Tho initial filing period in Ohio workers' co,np^u.:uvm L,a
Jef£rey V. Nackley. 7 NoKyLRev 33 (1980)

Legal questions regarding the causation
ease. Marvin ]. 1.,evine. 26 LaborLawJ ( Itw,i

Problcros of proving causation in canliac c:ur.a :or.,,q^ „mlef
the Ohio Workmen's Compensation A,-I. ........... i J
ToledoLRev l65 (1969).

Ra6onale of the law of injury and ocroupatinn:d .h..:r.,,n,elu[
the Ohio Workmen's Compensation Aot. N,,,,• i l 4 m
Rev 145 (1965).

Responses to ocrupational dise.ase: the rolc nt nr.u 6,i. „-kn(&;
tion, and information. Elinor P. Schr,,,d,, :,,,.I 'n,hft
A. Shapiro. 72 CeoLJ 1231 ( 1984).

Right to know: Cincinnati's more righteous. h-:. 6,,..., n,g rr41
periment. James T. O'Reilly. 52 Cinl.lt,..r:r t Iout1(i ;-

Workers' right-to-know about chemic:d Ica,u.L. i„ d„,<ciiv
place; a proposed model uniform right u, t.,..,. m 7
a critical look at Cincinnati's rightu, I.,i..„ .... Itu,
Robert C. Cough. 10 NoKyLRev 427 { Prl :,
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