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INTRODUCTION

This case involves the “last-injurious-exposure rule,” a long-standing concept that is
applicable to certain workers’ compensation claims that involve an occupational disease. Unlike
a claim for an injury that arises from a specific, single event, occupational disease claims are
contracted over an extended period of time, and can potentially involve exposures encountered
while working at several different jobs. See R.C. 4123.68. The last-injurious-exposure rule
provides a mechanism by which the liability for the occupational disease can be assigned to a
particular employer. That is, the employer at which the worker suffered the last injurious
exposure generally is charged with the exposure for the claim.

The case at bar involves an occupational disease claim for mesothelioma that has been
determined by the appellant Industrial Commission of Ohio (*commission”) to be compensable.
The late Donald F. Stein (“Stein™) worked for a single employer, the appellee Pilkington North
America, Inc. (“Pilkington”), formerly known as Libbey-Owens-Ford, for over 40 years. During
that span, Pilkington’s status under the Ohio workers’ compensation system changed from being
a contributor to the State Insurance Fund to being a self-insurer.

The controversy which arose when this claim was allowed involves where the financial
responsibility for the claim, for payment of medical expenses and disability compensation,
should be assessed, i.e., the State Insurance Fund or directly upon Pilkington as a self-insuring
employer. Under the facts presented, and the applicability of the last-injurious-exposure rule, the
commission determined that Pilkington, as a self-insured employer, should bear the claim’s
financial responsibility. The court of appeals, however, found the commission’s ruling to be
contrary to law, and ordered the commission to “apportion” the exposure for the claim between

both the State Insurance Fund and the self-insured entity. While such result may initially appear



to be a reasonable approach considering Stein’s many years of employment with Pilkington, it
conflicts with decades of precedent and its operation is impractical and burdensome. This Court

is asked to reverse the lower court’s ruling and let stand the commission’s judgment.

STATEMENT OF THE CASE

Pilkington initiated this action in the Tenth District Court of Appeals, seeking a writ of
mandamus to vacate that portion of the commission’s order that assessed the liability for Stein’s
workers’ compensation claim to Pilkington’s self-insured risk. State ex rel Pilkington North
America, Inc. v. Indus. Comm. Franklin App. 06AP-232, 2007-Ohio-1011, at 1 (“Pilkington at
__ ). Pilkington asserted that application of the last-injurious-exposure rule was unnecessary
because Stein’s exposure date can be calculated by subtracting the average latency period of
mesothelioma from the initial on-set date to find that liability for Stein’s mesothelioma claim
should reside solely under its State Fund risk, The matter was assigned to a magistrate who
recommended a limited writ ordering the commission to distribute liability betweén Pilkington’s
state fund and self-insured risk accounts. Id. at 9, et seq.

The commissioﬁ objected to the magistrate’s decision, contending that the commission
properly applied the last-injurious-exposure rule to allocate risk liability to Pilkington as a self-
insured employer. The appellate court, however, adopted the magistrate’s decision and issued a
writ of mandamus, ordering the commission to devise a mechanism to distribute liability
between Pilkington’s self-insured and state fund risks for both the medical and indemnity costs
for Stein’s mesothelioma claim. Id. at §8. The commission respectfully requests that this Court
reinstate the commission’s order and reverse the appellate court’s creation of a new procedure

for the assessment of exposure in an occupational disease claim.



STATEMENT OF FACTS

Stein worked as a general laborer at Pilkington from February 12, 1947 to January 31,
1988. In his workers” compensation claim application, Stein alleged he was exposed to asbestos
during his entire tenure while working on furnaces and in areas with no ventilation and no
protection. Supplement, page 1-3 (hereinafter, “Supp. #7). At the beginning of Stein’s tenure,
Pilkington was a State Fund employer, paying premium to the State Insurance Fund for coverage
for work-related claims of its employees. On December 7, 1970, Pilkington was granted the
privilege of being self-insured. Supp. 14. In lieu of paying premiums into the State Fund, a self-
insuring employer is directly responsible to pay the expenses associated with its employees’
claims. R.C. 4123.35(B) . Pilkington received a new risk number when it changed its status. See
reference claims, Supp. 14,

In 1987, a mass in Stein’s right lower half of his lung was identified; by 1990 the mass
had doubled in size but showed no evidence of atypical or malignant cells. Stein also had an
associated condition of mild chronic obstructive pulmonary disease. The tumor was removed and
pathology diagnosed it as solitary fibrous mesothelioma, Supp. 8. In 1999, a CT scan showed
that Stein had another right-side lung mass not present one year earlier. Following surgery, Stein

- was post-operatively diagnosis with a pleural mediastinal tumor, right, etiology unknown; status
post resection of giant right benign pleural mesothelioma. Supp. 4. In 2003, a third CT scan
revealed a larger soft tissue mass at the right lung base. After another surgery, the initial frozen
section study of mass tissue showed an initial impression of small cell neoplasm with the final
pathological diagnosis of a localized fibrous tumor. Supp. 10. The Mayo Clinic diagnosed
Stein’s mass as a benign fibrous mesothelioma with sarcomatous malignant changes. Supp. 12.

Evidence before the commission included medical journal articles that the average latency



period between first exposure and the clinical diagnosis of malignant mesothelioma is 35 to 40
years. Supp. 18 and 21.

The commission, in 2005, allowed Stein’s claim for mesothelioma and assigned liability
for the claim to Pilkington’s self-insured risk. The commission’s staff hearing officer (“SHO™)
noted Stein’s long work history with Pilkington and found that Stein was exposed to asbestos
from the start of his employment into the late 1970°s or early 1980’s. Supp. 14, Appendix 24.
The SHO noted that, in occupational disease claims, last injurious exposure governed the
assignment of liability between employers or risks. The commission found that Stein’s last
injurious exposure occurred affer Pilkington became self-insured and assessed liability to
Pilkington’s self-insured risk. Id.

The appellate court has found that the last-injurious-exposure rule should only be applied
for the claimant to prove his claim and is not used to assess liability between an employer’s state
fund or self-insured risks. The appellate court ordered the commissioﬁ to vacate the portion of its
order that assessed liability and, on rehearing, allocate liability, devising some formula to

proportion liability for Stein’s claim, between Pilkington’s self-insured and state fund risks.

ARGUMENT
The last-injurious-exposure rule is used to assess the initial allowance of some
occupational diseases claims to the appropriate employer or risk. Since the right to participate
under the workers’ compensation laws is not the issue herein, mandamus is the appropriate
forum to challenge or determine the legal propriety of the commission’s decision, rather than an

action under R.C. 4123.512". Contrary to the appellate court’s decision, an allocation of liability

' With the often uncertainty of the appealability of certain decisions of the commission under
R.C. 4123.512, both Pilkington and Stein filed causes of action in the Wood County Common



for a single occupational disease claim to more than one employer is impractical. More than 50
years ago, in State ex rel. The Hall China Co. v. Indus. Comm. (1962), 120 Ohio App. 374, the
idea of a “last injurious exposure” was introduced. The accuracy for determining the exact time
or location of injurious exposure was not scientifically possible or practical. That concept applies
not only to aid the employee in establishing the compensability of his or her claim, but also to
assign the financial responsibility for the claim where there are multiple employers or, as here,

different employer statuses.

Appellant Industrial Commission’s Proposition of Law:

The last-injurious-exposure rule is applicable not only to determine a claimant’s right
to participate, but also to establish the appropriate employer risk account to which
liability for the claim should attach.

The appellate court erred in finding that the last-injurious-exposure rule is limited to
determine only a claimant’s right {o participate and does not apply to questions of assigning
liability to an employer. When an occupational disease arises from many years of exposure, such
as to asbestos, liability for the claim rests with the entity where the employee’s last injurious
exposure occurred. Stafe ex. rel. Schafer v. Indus. Comm. (1998), 84 Ohio 5t.3d 248; State ex
rel. Burnett v. Indus. Comm, (1983), 6 Ohio St.3d 266.

This Court recently discussed the doctrine in State ex rel. Erieview Metal Treating Co. v.
Indus. Comm., 109 Ohio St.3d 147, 148, 2006-Ohio-2036, 710, wﬁere the claimant had suffered
from occupational asthma from industrial exposure to chemicals and fumes at Erieview. Id. at §1.

Ten years after leaving Erieview, the claimant, while employed as a baker with a new employer

for less than one year, again experienced asthma symptoms and filed a second claim which was

Pleas Court. These cases were stayed pending the decision of Pilkington’s mandamus action and
then voluntarily dismissed, subject to refiling.



also allowed. Id. at 42. When unable to return to baking, the claimant was entitled to temporary
total disability compensation, which was awarded under the Erieview claim. Id. at 3. The
commission later granted PTD and charged liability for the PTD solely to the Erieview claim. Id.
at 95.

Erieview challenged the commission’s liability assessment, arguing that the last injurious
exposure rule applied, i.e., the claim should be the responsibility of the employer in the
subsequent claim, regardless of the circumstances surrounding each of the separate claims. Id. at
6. This Court declined to use the last-injurious-exposure rule when, under the facts presented, it
was “possible to determine with some degree of accuracy which exposure was responsible for
[the claimant’s] disability.” Id. at §11. The Court explained:

The difficulties inherent in this inquiry are obvious. A long-latency

occupational disease can take decades to emerge. Once it has, it is

often impossible to go back over the years to quantify the amount of

exposure at each job or to pinpoint which exposure planted the

seeds of eventual disease. These obstacles inspired the last-

injurious-exposure concept, which subordinates the practically

unattainable scientific accuracy to the next best thing—consistency.

As the name indicates, the employer providing the last injurious

exposure will be the one against which the workers’ compensation

claim is allowed.
(Emphasis added) Id. at 499-10.The last-injurious-exposure rule allows an injured worker to
overcome the “finger-pointing” defense, recover from one employer, Burnetft, supra, and
“provides a reasonably equitable approach to compensation problems in the multi-employer
context which is simple, easy to administer, and avoids the difficulties associated with
apportionment.” 82 AmlJur2d Workers’ Compensation §200, citing Fairbanks North Star
Borough v. Rogers and Babler (1987), 747 P.2d 528 (Alaska), . Thus, contrary to the appellate

court’s holding, the last-injurious-exposure rule applies not only to the initial allowance of a

claim, but also when uncertainty and the lack of scientific accuracy demand a more equitable and



practical approach to decisions such as the assignment of liability.

The last-injurious-exposure doctrine is not unique to Ohio. The Supreme Court of
Nevada wrote in State Indus. Ins. Sys. v. Jesch (1985), 101 Nev. 690, 696, 709 P.2d 172, 176-
177:

Simply stated, the last injurious exposure rule in occupational

disease, successive-employer cases “places full liability upon the

carrier covering the risk at the time of the most recent injury that

bears a causal relation to the disability.” 4 A. Larson, The Law of

Workmen's Compensation § 9520 (1984). A majority of

jurisdictions have adopted the rule in successive-employer

occupational disease cases either by statutory or judicial action. /d.
That court recognized the “tremendous initial task to discover all the employers responsible for
the occupational disease” and then “attempt to apportion the amount of exposure which occurred
with each employer.” Id.

While the underlying basis for the rule may have been to aid the worker by avoiding
delays and other associated burdens in the consideration of the merits of a claim where there is
not a specific date of injury, the rationale of using the last-injurious-exposure concept for placing
the financial responsibilities upon a single employer is equally viable. Each claim number is
associated with a single claimant and a single employer. In the case at bar, if the costs for the
claim were, for example, to be charged equally between Pilkington’s state fund risk account and
its self-insuring risk, one-half of every doctor’s bill would be submitted to the Bureau of
Workers’ Compensation for payment from the State Insurance Fund, and one-half billed to and
directly paid by the self-insured employer. A pharmacy bill, too, would be equally split between
the two sources, creating more the double the work for the provider. While a claimant may not

be directly impacted by such a payment process, for he or she may not care who pays the bill,

there would undoubtedly be adversities that arise for the employee. Claimants would be



burdened with submission of prior authorizations to multiple claim management authorities, one
for the State Insurance Fund and another for the self-insured employer. See R.C. 4121.44,
Further, there is no appeal standard for disagreements between claim management authorities.
Additional hearings, along with additional personnel to handle the increased numbers, would
further delay treatment for injured workers and burden the system resulting in delayed response
to all claims. While this claim involves only one change in status, the apportionment principles
asserted by the appellate court could involve many employers, in the case where a plant was sold
to several successive owners; an even more complex situation arises when a plant facility is
divided and sold to different successive owners. This Court resolved the complexity and
uncertainty presented by long latency occupational diseases decades ago by adopting the last-
injurious-exposure principle rather than allocation of liability. Assignment of the claim to the
employer or risk associated with the last injurious exposure is the practical solution.

The appellate court herein has misconstrued Erieview in holding that the last-injurious-
exposure rule applies only to assist the claimant in proving the initial allowance. As this Court
explained in Erieview, the public policy of the last injurious exposure rule “subordinates the
practically unattainable scientific accuracy to the next best thing--consistency.” 1d. at 10,
Emphasis added. The need for consistency is equally applicable to others who may be associated
with the workers’ compensation claim,

In this case, Stein was exposed to asbestos both before and after Pilkington became a
self-insured employer. Over 32 years lapsed between the date that Pilkington became seli-
insured and the date that Stein was first diagnosed with malignant mesothelioma. The rule that
governs the selection of a liable employer is also used to determine whether the liability is

assigned to the State Insurance Fund or a self-insured risk of the same employer when the



employer has changed insurance status during the tenure. In Siate ex rel. Marion Power Shovel
Co. v. Indus. Comm. (1950), 153 Ohio St. 451, this Court addressed the liability for a claim when
the employer had been self-insured and subsequently became a contributor to the State Insurance
Fund. This Court held in its syllabus;

Where a claim for total disability from silicosis is properly

allowed, the employer, who was a self-insurer throughout the

entire time when the periods of infurious exposure of the employee

fo silica dust occurred, must pay compensation for such disability,

even if such employer ceased to be a self-insurer and became a

state insurance risk employer after the date of the last such

injurious exposure and before the employee became totally

disabled.
This Court adopted the last-injurious-exposure principle and held that the employer’s status at
the time of the worker’s exposure controlled assessment of liability. While liability for the claim
in Marion Power Shovel was assessed to the employer’s earlier, rather than later, risk, the last-
injurious-exposure principle was applied to find that the last injurious exposure occurred while
Marion Power Shovel was self-insured. Marion Power Shovel’s earlier risk account was assigned
liability since there was no uncertainty of exposures spanning spanned both the company’s state
fund insurance and self-insured periods. State ex rel. Occidental Chem. Corp. v. BVC (2001), 91
Ohio St.3d 249, 251. Marion Power Shovel applied the last-injurious-exposure rule, not only to
the allowance of the claim, but also to the assignment of liability to the appropriate employer risk
account.

As the last-injurious-exposure principle is applied to the instant claim, it was for the

commission to determine when the last injurious exposure occurred. The appellate court’s
magistrate recognized that the evidence offered herein displayed a controversy as to latency

periods and the intensity of the exposures that occurred. Pilkington, supra at Y9 46-51.

However, there is no dispute that Stein was exposed to asbestos both before and after Pilkington



became self-insured. Id. at § 14-15. Thus, the determination was for the commission to make
and, based upon the evidence, the commission did not abuse its discretion in assigning the
liability for this claim to Pilkington’s self-insured status. The commission’s decision should not
be disturbed.
CONCLUSION

The commission was under no clear legal duty to find that Stein’s last injurious exposure
occurred before Pilkington became self-insured. Stein testified that he was exposed to asbestos
at Pilkington through at least the early 1980°s. The medical evidence, too, supported a finding
that the last injurious exposure occurred after Pilkington had become self-insured. Pilkington
has completely failed to meet the criteria necessary to establish a right to the relief it seeks. State
ex rel. Pressley v. Indus. Comm. (1967), 11 Ohio St.2d 141.

Accordingly, the commission respectfully requests that this Court reverse the decision of
the court of appeals and deny Pilkington’s request for issuance of a writ of mandamus.

Respectfully submitted,

MARC DANN
Attorney General of Ohio

/ { {
s AU~
SANDRA E. PINKERTON (0062217)
Assistant Aftorney General

150 East Gay Street, 22nd Floor
Columbus, OChio 43215

Tel: 614/466-6696

Fax: 614/728-9535
spinkerton@ag.state.oh.us

Counsel for Appellant,
Industrial Commission of Ohio
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IN THE COURT OF APPEALS OF OHIO

m ’75
TENTH APPELLATE DISTRICT o=
t,"l)
State of Ohio ex rel. : = :
Pilkington North America, Inc., =0
: %2 J—
Relator,
V. No. 06AP-232
Industrial Commission of Ohio (REGULAR CALENDAR)
and Donald F. Stein,

Respondents.
JUDGMENT ENTRY

For the reasons stated in the decision of this court rendered herein on
March 8, 2007, the objections to the decision of the magistrate are overruled, the decision
of the magistrate is approved and adopted by the court as its own, and it is the judgment
and order of this court that a writ of mandamus issue against respondent Industrial

Commission of Ohio to vacate that portion of its staff hearing officer's order of June 6,
2005, that allocates 100 percent of the risk liability to relator's self-insured status based
upon the last-injurious-exposure rule, and to enter an amended order consistent with the
magistrate’s decision that appropriately determines allocation of risk liability. Costs
assessed to Industrial Commission of Ohio

Within three (3) days from the filing hereof, the clerk of this court is hereby
ordered to serve upon all parties not in default for failure to appear notice of this judgment

and its date of entry upon the journal.
%@//@
Judde Bbjé@/ Bryapit

Judge Susan Brown

RRIPTRE.

Judge Patrlc'g M. McGrath
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IN THE COURT OF APPEALS OF Gﬂl&w

State of Ohio ex rel.
Pilkington North America, Inc.,
Relator,
V. ‘ No. 06AP-232

Industrial Commission of Ohio . (REGULAR CALENDAR)
and Donald F. Stein, :

Respondents. : R E C E | V E D

MAR 1 2 2007

OFFICE OF ATTORNEY GENER
Rendered on March 8, 2007 WORKERB-COMPENSATIO

DECISION

Marshall & Melhom, LLC, Michael S. Scalzo and John A.
Boreli, Jr., for relator.

Marc Dann, Attorney General, and Sandra E. Pinkerton, for
respondent Industrial Commission of Ohio.

Gallon, Takacs, Boissoneault & Schaffer Co., LP.A., and
Theodore A. Bowman, for respondent Donald F. Stein,

IN MANDAMUS
ON OBJECTIONS TO MAGISTRATE'S DECISION

BRYANT, J.

{1} Relator, Pilkington North America, Inc.,, commenced this original action

requesting a writ of mandamus that orders respondent Industrial Commission of Ohio to

vacate that portion of its allowance order imposing liability for the claim upon relator as a
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No. 06AP-232 2

self-insured employer, and to enter an order imposing claim fiability solely upon the state
insurance fund.

{12} Pursuant to Civ.R. 53 and Section (M), Loc.R. 12 of the Tenth Appeliate
District, this matter was referred to a magistrate who issued a decision, including findings
of fact and conclusions of law. (Attached as Appendix A.) In his decision, the magistrate
determined the commission abused its discretion in applying the last-injurious-exposure
rule to determine risk liability where the rule was not needed nor used to determine the

claimant's right to participate. Accordingly, the magistrate determined a writ should be

] -n‘:-.-..k.‘,..,_

granted, -

- {13} The commission filed three objections to the magistrate's decision:

14,11, QBJEGRION NO. 1

r.--'-;-z.a"l.*--u.‘-: HAETNY

The magistrate emed in holding that last injurious exposure
rule was limited to questions of whether the claimant had a
right to participate.

OBJECTION NO. 2

The magistrate erred by recommending a fimited writ of
mandamus on the basis that the last injurious exposure rule
was not applicable in an assessment of liability between the
employer's self-insured rsk and the employers state fund
risk.

OBJECTION NO, 3
The magistrate erred in finding that the last injurious exposure
rule was unwarranted in this case and ordering the
commission to allocate liability between the self-insured and
state fund risks of the employer.
The commission's objections largely reargue those matters adequately addressed in the

magistrate's decision, and for the reasons set forth in the decision, the objections are
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unpersuasive. Because the objections are interrelated, we address them jointly. Together
they assert the commission properly applied the last-injurious-exposure rule to allocate
risk liability to relator aé a self-insured, not state-fund, employer.

{14} In State ex rel. Ereview Metal Treating Co. v. Indus. Comm., 109 Ohio
St.3d 147, 2006-Ohio-2036, the Supreme Court of Ohio refused to apply the last-
injurious-exposure rule, explaining that “ftlhus far, this theory has appeared before Ohio
courts in just one context: before allowance of a claim, in a situation involving several
potentially liable employers. * * * It always involves a worker who has been expoéed to
the injurious substance while working for each of several employers. When that worker
filed a workers' compensation claim, a question arises: When muitiple employers have
subjected the worker to the hazard, against which employer should the workers'
compensation claim be allowed?" Id. at {[9.

{15} Here, the claimant's claim has been allowed, he has received workers'
compensation benefits and the case involves a single employer, albeit an employer that
was state-fund at one point in time and self-insured at another. Because the facts do not
involve claim allowance with multiple employers, the single context in which the Supreme
Court has applied the last-injurious-exposure rule, the magistrate appropriately concluded
the commission wrongly employed the rule to allocate risk liability to the employer at a
ﬁme it was self-insured rather than a state-fund employer. As the magistrate explained,
“[the last-injurious-exposure rule was not used, nor was it needed, to assist the claimant
in establishing the liable employer to support the allowance of his industrial claim.”
(Magistrate's Decision, 142.) Given the Supreme Court's statement in Erieview that the

rule has been applied in a single context, and absent some indication from the Supreme
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Court that it intends to apply the rule beyond those situations where allowance of a claim
is at issue, we decline the commission's invitation to employ and extend the last-injurious-
exposure rule to allocate risk liability.
{16} The magistrate thus returned the matter to the commission to allocate risk

liability. In that regard, relator also filed an objection:

THE MAGISTRATE ERRED IN REFERRING THIS CLAIM

BACK TO THE COMMISSION FOR AN AMENDED ORDER

RATHER THAN ORDERING THE COMMISSION TO

ASSIGN THE CLAIM ENTIRELY TO THE STATE FUND.
Relator contends the risk liability should have been allocated to the state fund. Relying on
Dr. Gad's reports, relator contends the only evidence indicates the exposure occurred
prior to December 7, 1970, when relator was not seif-insured.

{17} The evidence of record, however, contains the First Report of Injury Fom.

In it, the applicant was asked to describe the events that caused the disease. In
responding, claimant stated, "I was employed by Libby-Owens-Ford in Rossford for 41
years from 1947 to 1988. During those years, | worked as a laborer, fummace tender, and
crew leader. { was exposed to ashestos in many forms in different environments
throughout the plant over my 41 years of employment." (Emphasis added.) (Magistrate's
Decision, 118.) Accordingly, even if Dr. Gad's report supports relator's position, claimant's
statement suggests exposure beyond December 7, 1970. Given that the latency period,
according to Dr. Gad, may be as short as 20 years, the magistrate appropriately
determined the matter should be returned to the commission to consider allocation of risk

liability. For the foregoing reasons, the commission's three objections and relator’s single

objection are overruled.
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{18} Following independent review pursuant to Civ.R. 53, we find the magistrate
has properly determined the pertinent facts and applied the salient law to them.
Accordingly, we adopt the magistrate's decision as our own, including the findings of fact
and conclusions of law contained in it. In accordance with the magistrate's decision, we
grant a wiit of mandamus that orders the commission to vacate that portion of its staff
hearing officer's order of June 6, 2005, that allocates 100 percent of the risk liability to
relator’s self-insured status based upon the last-injurious-exposure rule, and to enter an
amended order consistent with the magistrate's decision that appropriately determines

allocation of risk liability.

Objections overruled;
writ granted.

BROWN and McGRATH, JJ., concur.
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APPENDIX A

IN THE COURT OF APPEALS OF OHIO
TENTH APPELLATE DISTRICT
State of Ohio ex rel.
Pilkington North America, Inc.,
Relator,
v. . " No.08AP-232

Industrial Commission of Ohio ' (REGULAR CALENDAR)
and Donald F. Stein, :

Respondents.

MAGISTRATE'S DECISION
Rendered on November 9, 2006

Marshall & Melhomn, LLC, Michael S. Scalzo and John A.
Boreli, Jr., for relator.

Jim Petro, Attoiney General, and Sandra E. Pinkerton, for
respondent Industrial Commission of Ohio.

Gallon, Takacs, Boissoneault & Schaffer Co., LP.A., and
Theodore A. Bowman, for respondent Donald F. Stein.

IN MANDAMUS
{§9} In this original action, relator, Pilkington North America, Inc., requests a writ
of mandamus ordering respondent Industrial Commission of Ohio ("commission") to

vacate that portion of its allowance order imposing liability for the claim upon relator as a
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self-insured employer, and to enter an order imposing claim liability solely upon the state
insurance fund.
Findings of Fact:

(§10} 1. Relator, who is a self-insured employer under Ohio's workers'
compensation law, is the successor company of Libbey-Owens-Ford Company ("LOF").
Effective December 7, 1970, LOF became self-insured. Relator succeeds to the liability
of LOF self-insured claims. Prior to December 7, 1970, LOF was a state-fund employer.

{f11} 2. On August 4, 2003, respondent Donald F. Stein ("claimant”) underwent
surgery performed by Joseph Roshe, M.D. In his operative report of that date, Dr. Roshe
described the operation as "[r]ight transthoracic resection of large pleural tumor, possibly
mesotheliomia.”

{412} 3. On August 8, 2003, Paul L. Schaefer, M.D., dictated a consultation
report regarding the August 4, 2003 surgery. Dr. Schaefer wrote:

He was taken to surgery and at the time of surgery was found
to have a multiloculated, well demarcated mass located
primarily at the costovertebral angle. This was dissected. * * *
The pathology of this mass reports to be a fibrous, right-sided
fibrous pleural mesothelioma, and Medical Oncology consult
is obtained for further evaluation and therapy.

{13} 4. On November 3, 2005, daimant“ compléted a work history question-naire
for the Ohio Bureau of Workérs' Compensation ("bureau”). In response to the
questionnaire, claimant attached a typewritten sheet stating that he had worked as a
general laborer for LOF from February 12, 1947 to 1973 at the "Thermopane Plant 9
Rossford Ohio." The attachment further states that claimant worked for LOF from 1973 to

January 31, 1988 at the "Rossford Plant 6." The job at the Rossford Piant 6 is described
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in typed print as follows: "Load & Unload Furnace — Work on Top of furnace — Group
leader Silk Screen.”

{14} Beside the above-noied typed print, is the following handwriting: “asbestos
is in air from furnaces + glass[.] Make adjustments on top of furnaces + no ventilation or
protection.”

{15} Below the above handwriting, the attachment states in typed print. "Frin [sic]
1973 until 1988 is when | was exposed to asbestos in furnaces.”

{16} 5. On January 3, 2005, pathologist Douglas A. Pohl, M.D., Ph.D., wrote:

Mr. Stein is an unfortunate man who presented to medical
attention in 1990 with radiographic evidence of a large
pleural-based mass arising in the right chest. A right
thoracotomy was undertaken revealing a solitary fibrous
tumor of the pleura (benign fibrous mesothelioma). Mr, Stein
experienced a recurrence of his pleural tumor in 1998 and
again in 2003. In my review of the pathology slides of one of
these subsequent resections, it is my opinion that Mr. Stein's
tumor is a malignant fibrous mesothelioma of the pleura.

The cell of origin of malignant fibrous mesothelioma of the
pleura is still debated. An origin from mesothelial cells, like
malignant pleural mesothelioma, or submesothelial fibro-
blasts has been suggested. In Mr. Stein's case, it is likely that
a mesothelial cell or submesothelial fibroblast of the right
chest wall underwent a malignant change resulting in
uncontrolled growth.of that cell and the formation of a pleural
based mass. Mr. Stein's malignant fibrous mesothelioma has
repeatedly recurred indicative of its malignant nature. Mr.
Stein's long term prognosis is uncertain.

Malignant pleural mesothelioma is known to arise as a result
of past asbestos exposure. Studies of malignant fibrous
mesothelioma have been hampered by the extreme rarity of
this entity, representing only 5% of all primary pleural neo-
plasms. Thus, epidemiologic studies have lacked sufficient
statistical power to assess the potential causes of malignant
fibrous mesothelioma. Nevertheless, published case reports
and case series have consistently shown that cases of
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malignant fibrous mesothelioma occur in patients with
significant past asbestos exposure, indicating a role of
asbestos in the etiology of this malignancy.

It is reasonable that asbestos plays a role in the develop-ment
of malignant fibrous mesothelioma. Transmigration studies by
Sebastein et al demonstrated that inhaled asbestos fibers
readily migrate to the pleura from the lungs. Other studies by
Wagner demonstrated that the instillation of asbestos fibers in
the pleura of animals could produce malignant mesothelioma
and fibrous tumors of the pleura. These and other studies led
to the understanding that asbestos fibers deposited in the
pleural space were capable of inducing a mutagenic event in
a mesothelial cell. Since asbestos was the only carcinogen
capable of gaining access to the pleural space, it was
plausible that asbestos is the principal carcinogen in the
causation of mesothelioma, as well as malignant fibrous
mesothelioma.

Mr. Stein's asbestos exposure occurred while he worked for
Heinz from 1940 until 1947 and then for Libby Owens Glass
Company from 1947 until 1988. The medical records indicate
that Mr. Stein was exposed to substantial amounts of
asbestos dust during his work career. In view of the well-
documented cause and effect relationship between asbestos
exposure and mesothelioma, and the reported cases of
malignant fibrous mesothelioma among asbestos exposed
workers, it is my opinion, within a reasonable degree of
medical certainty, that Mr. Stein's asbestos exposure was a
substantial contributing factor to the development of his
recurrent malignant fibrous mesothelioma of the pleura.

{117} 6. On March -21, 2005, claimant filed a First Report of an Injury,
Occupational Disease or Death ("FROI-1") form. On this form, claimant alleged that on
August 4, 2003, he was diagnosed with "malignant fibrous mesothelioma due to asbestos
exposure.” Dr. Roshe was listed as the physician of record. The form asks the applicant
to describe the events that caused the disease. In response, claimant stated:

! was employed by Libbey-Owens-Ford in Rossford for 41

years from 1947 to 1988. During those years, | worked as a
faborer, furnace tender, and crew leader. | was exposed to
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asbestos in many forms in different environments throughout
the plant over my 41 years of employment. | am a non-
smoker.

{18} 7. Relator obtained a report from Michael K. Riethmitler, M.D., J.D., dated

April 25, 2005. In that repont, Dr. Riethmiller states:

* * * [i}t is my opinion that the appropriate diagnosis for Mr.
Stein's tumor was a solitary fibrous tumor of the pleura with
progression to a sarcoma which would be a malignant
change. | don't believe that Mr. Stein has a dlagnosus of
malignant fibrous mesothelioma. * * *-

a* & %

* * * Mr. Stein did not have a malignant fibrous mesothelioma
but instead had a solitary or localized fibrous tumor which was
initially diaghosed in 1990 and then by 2003 had developed
some malignant changes. There isn't any evidence that this
tumor is associated with asbestos exposure. Although Dr.
Pohl provided an opinion that this tumor is causally connected
to asbestos exposure, he didn't provide specific scientific
evidence or used evidence associated with a malignant
mesothelioma. The fact that asbestos fibers can migrate to
the pleura doesn't auto-matically mean that every tumor of the
pleura would be caused by asbestos exposure. * * *

{119} 8. Following an April 28, 2005 hearing, a district hearing officer ("DHO")
issued an order that disallowed the claim. The DHO relied upon Dr. Riethmiller's April 25,
2005 report.

{120} 9. Claimant administratively appealed the DHO's order of April 28, 2005.

{§21} 10. Claimant's appeal was scheduled for hearing before a staff hearing
officer ("SHO") on June 6, 2005. Prior to the hearing, relator filed a memorandum in
which it claimed that, in the event the claim is allowed, the claim should be charged to the

state insurance fund rather than to relator as a self-insured employer.
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{§22} t1. According to an affidavit filed by counsel for relator in this action, at the
June 6, 2005 hearing, relator submitted a report from Mohammed Adel Gad, M.D., dated
April 21, 2005, which Dr. Gad had authored on behalf of another claimant, William Nyers,
Jr., who was employed by LOF.! Dr. Gad's April 21, 2005 report on behalf of Mr. Nyers
states:

Malignant mesothelioma has a long latency period that may
exceed 30 years. Malignant mesothelioma has a latency
period that may range anywhere from 20 to 50 years.
However, the average latency period is 35 to 40 years. From
1970 to 2002, which is the year in question of the date of
injury/disability, there is a 33 year potential latency period.
However, from 1955 to 2002, he would have a 47 year
latency period. Given that the average latency period is 35 to
40 years, one would think that the exposure that led to this
patient's condition most likely occurred before 1970.

In summary, the most injurious exposure most likely occurred
prior to 1970. The latency period is defined as the time of
exposure to development of the condition in question which in
this case is malignant mesothelioma. Certainly, the medical
documentation does support the requested alleged condition
and that this condition was caused by his employment at
Libby Owens Ford.

In conclusion, the patient's condition of malignant meso-
thelioma is related to the patient's employment at Libby
Owens Ford. The most injurious exposure as noted above
most likkely occurred prior to December of 1970 and the
reason for this decision is based on the average latency
period of 35 to 40 years for development of malignant
mesothelioma.

{523} 12. Following the June 6, 2005 hearing, the SHO issued an order vacating

the DHO's order of April 28, 2005, and allowing the claim. The SHO's order of June 6,

2005 states:

' In this action, relator moved to supplement the record with Dr. Gad's April 21, 2005 report. Because the
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This Staff Hearing Officer finds that the injured worker
contracted an occupational disease in the course of and
arising out of his employment. The injured worker was
significantly exposed to asbestos materials and has
developed a recurrent malignant fibrous mesothelioma of the
pleura.

The Staff Hearing Officer finds the injured worker had
substantial exposure to asbestos during the course of his
employment with this employer, which is at a much higher
level and risk factor then that of the general public.

“In addition, the injured worker testified"that he was exposed to -
high levels of asbestos even into the 70's and early 80's. The
injured worker testified that many changes were made in the
70's to help clean up the plant, however, the injured worker
was still exposed to asbestos dust of the top of furnaces until
the eary 80's. The condition which the injured worker has
does have an extremely long latency period. However, at
2005, it is still 25 years out from the early 80's for the
condition to have developed. Prior tumors were benign.
Further, in occupational disease claims the employer who has
the liability on the ultimate claim is the employer of last
injuious exposure. Since the exposure to asbestos was
ongoing into the early 80's, then the Self-Insured Employer,
which began in 1970, would be the last injurious exposure
employer.

* k&

The Staff Hearing Officer authorizes treatment and orders
medical bills paid for the allowed conditions hereln pursuant to
BWGAC rules and guidelines.

This order is based upon the report of Dr. Pohl (01/03/2005),
the B-reader report, Dr. Mobin (07/18/2003), Dr. Roshe
(03/30/1999) and (08/04/2003), the operative note
(08/04/2003), and Dr. Daboul (04/09/2002).
{124} 13. On June 18, 2005, the SHO mailed an amended order stating that the

claim is allowed for "malignant fibrous mesothelioma of the pleura."

commission did not oppose the motion, the magistrate granted the motion.
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{125} 14. On June 29, 2005, another SHO mailed an order refusing relator's
administrative appeal from the SHO's order of June 6, 2005, as amended.

{126} 15. On July 8, 2005, relator moved for reconsideration of the SHO's order
refusing its administrative appeal.

{127} 16. On July 21, 2005, the commission mailed an order denying the motion
for reconsideration.

{128} 17. On August 2, 2005, relator filed what it ¢called an amended request for
reconsideration. In support, relator submitted a report from Dr, Gad dated July 25, 2005,
which addressed the claim of claimant. Dr. Gad's July 25, 2005 report states:

In 2003, the patient developed a malignant mesothelioma.
The latency period for development of a malignant meso-
thefioma is 30 to 45 years per the New England Journal of
Medicine, Volume 320, No. 26, Page 1723. As the latency
period for development of malignant mesothelioma is 30 to 45
years, most likely this patient's most injurious exposure was
before 1970, although in some cases 20 years latency period
has been documented. The average latency period would be
used in this case and would support the above decision.

{129} 18. On August 26, 2005, the commission mailed an order denying relator's
August 2, 2005 so-called amended request for reconsideration.

{130} 19. On March 10, 20086, relator filed this mandamus action.

Conclusions of Law:

{431} The commission, through its SHO, applied the rule of last injurious

exposure to, in effect, allocate 100 percent of the risk liability for the allowed industrial

claim to relator as a self-insured employer rather than to relator as a former state-fund

employer.
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{132} The primary issue is whether the last-injurious-exposure rule is warranted to
determine risk liability where the rule was not needed nor used to determine the
claimant's right to participate.

{133} Finding that the rule is unwarranted to solely determine risk liability in this
situation, it is the magistrate's decision that this court issue a writ of mandamus, as more
fully explained below.

{334} Historically, the last-injurious-exposure rule was at issue in Stafte ex rel. The
Hall China Co. v. Indus. Comm. (1962), 120 Ohio App. 374, although the term “last-
injurious-exposure rule" does not actually appear in that decision. Later, in State ex rel.
Bumett v. Indus. Comm. (1983), 6 Ohio St.3d 266, 268, the court had occasion to
summarize the holding in Hall China:

* * * The court therein held that an injurious exposure was a
prerequisite to the allowance of an occupational disease
claim; and that proof of such exposure with the last employer
was a sufficient basis for the award even though other
employments may have contributed to the occcupational
disease.

(Emphasis sic.)

{135} Recently, in State ex rel. Erieview Metal Treating Co. v. Indus. Comm., 109
Ohio St.3d 147, 2006-Ohio-2036, at 119-10, the court had oo;:asion io furthér ex;)lain the
so-called "last-injurious-exposure" theory:

* * * Thus far, this theory has appeared before Ohio courts in
just one context: before allowance of a claim, in a situation
involving several potentially fiable employers. It usually
involves a worker who has recently experienced the onset of
a long-latency occupational disease such as ashestosis or
black lung. it always involves a worker who has been
exposed to the injurious substance while working for each of
several employers. When that worker files a workers' com-
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pensation claim, a question arises: When multiple employers
have subjected the worker to the hazard, against which
employer should the workers' compensation claim be
allowed?

The difficulties inherent in this inquiry are obvious. A long-
latency occupational disease can take decades to emerge.
Once it has, it is often impossible to go back over the years fo
quantify the amount of exposure at each job or to pinpoint
which exposure planted the seeds of eventual disease. These
obstacles inspired the last-injurious-exposure concept, which
subordinates the practically unattainable scientific accuracy to
the next best thing—consistency. As the name indicates, the
employer providing the last injurious exposure will be the one
against which the workers' compensation claim is allowed.

{136} In Erieview, the commission had allocated the entire cost of the permanent
total disability ("PTD") award to the claimant's first employer rather than claimant's second
employer. The first claim was allowed for occupational asthma and the second claim was
allowed for aggravation of pre-existing occupational asthma. All compensation and
benefits had been paid in the first claim, with none having been paid in the second claim.
The commission allocated the entire cost of the PTD award to the first employer based
upon the payment history of the two claims.

{137} Finding that the last-injurious-exposure rule was not applicable, the
Erieview court, at {11, explained:

* * * The question, of course, remains as fo whether the last-
injurious-exposure principle should be extended to this
situation nevertheless, and upon consideration, we find that it
should not. Here, it is possible to determine with some degree
of accuracy which exposure was responsible for Yakopovich's
disability. Substantial disability compensation has been paid
in the Erieview claim, as opposed to none in the Meijer claim.

There is, therefore, no reason to resort to the last-injurious-
exposure theory.
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(138} Parenthetically, the magistrate notes that Chio is not the only jurisdiction to
have addressed the rule of fast injurious exposure. In Stafe Indus. Ins. Sys. v. Jesch
(1985), 101 Nev. 690, 696, 709 P.2d 172, 176-177, a case cited by the Supreme Court of
Ohio in State ex rel. Liposchak v. Indus. Comm. (1995), 73 Ohio St.3d 194, 196, the
Supreme Court of Nevada states:

Simply stated, the last injurious exposure rule in occupa-tional

disease, successive-employer cases “places full fiability upon

the carrier covering the risk at the time of the most recent -
injury that bears a causal relation to the disability." 4 A.

Larson, The Law of Workmen's Compensa-tion § 95.20

(1984). A majority of jurisdictions have adopted the rule in

successive-employer occupational disease cases either by

statutory or judicial action. /d.

In an asbestos-related case it could be a tremendous initial
task to discover all the employers responsible for the
occupational disease. Then it would be necessary to attempt
to apportion the amount of exposure which occurred with
each employer. A state's workers compensation agency
would be excessively burdened and the claimant would suffer
a delay in payment of benefits. Larson, supra, at § 95.24. Just
such problems prompted the Nebraska Supreme Court to
adopt the last injurious exposure rule in asbestos-related
cases. The court quoted from an earier Tennessee case:
"W]e are constrained to so interpret our Workmen's
Compensation Law as will best serve the interests of
employees who suffer from an occupational disease, rather
than attempt an adjustment of their rights in the light of
equities that may exist between [successive employers)."
Osteenv. A.C. & S,, Inc., 209 Neb. 282, 307 N.W.2d 514, 519
(1981) quoting Wilson v. Van Buren County, 198 Tenn. 179,
278 S.W.2d 685, 688 (1955).

(Emphasis sic.)
{139} As the Enieview court indicates, the primary purpose of the last-injurious-

exposure rule is to assist the injured worker in establishing his industrial claim when
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multiple employers have exposed him to a hazardous substance known to cause
disability.

{140} Given the purpose of the last-injurious-exposure rule, its application here is
unwarranted.

{41} Here, the commission has used the last-injurious-exposure rule solely to
support a 100 percent allocation of risk liability to the self-insured employer who had
previously been a state-fund employer. The last-injurious-exposure rule was not used,
nor was it needed, to assist the claimant in establishing the fiable employer to support the
allowance of his industrial claim.

{942} Applying the last-injurious-exposure rule to select the liable risk in this case
creates an artificial “all or nothing” result in the allocation of risk lability in an industrial
claim in which the claimant has already been granted the right to participate.

{443} Based upon the foregoing analysis, the magistrate concludes that the last-
injurious-exposure rule is inapplicable to the allocation issue that confronted the
commission.

{44} Based upon Dr. Gad's April 21, 2005 report, relator theorizes that the
injurious exposure causing mesothelioma more likely than not occurred during the period
that LOF was a state-fund employer, i.e., from 1947 to December 7, 1970. Relators
theory is necessarily premised upon Dr. Gad's April 21, 2005 statement that the average
latency period is 35 to 40 years for malignant mesothelioma. Dr. Gad's April 21, 2005
statement was presumably before the SHO at the June 6, 2005 hearing.

{§45} Parenthetically, the magistrate notes that in Dr. Gad's July 25, 2005 report

submitted by relator in support of its so-called amended request for reconsideration, Dr.
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Gad states that the average latency period is 30 to 45 years for the development of
mesothelioma. Thus, we have an inconsistency with respect to Dr. Gad's reports as to
the average latency period for mesothelioma.

(§46} Approximately 32 and one-half years elapsed between the date that relator
became self-insured (December 7, 1970) and the date that claimant was first diagnosed
with malignant mesothelioma (August 2003).

{147} As can be clearly seen, accepting Dr. Gad's April 21, 2005 statement that
average latency is 35 to 40 years, relator can theorize that claimants exposure to
asbestos during the period that relator was self-insured does not fall within the average
latency period and thus it is more likely that claimant's mesothelioma was cadsed by an
iﬁj_urious exposure occurring prior to December 7, 1970.

{148} However, accepting Dr. Gad's July 25, 2005 statement that average latency
is 30 to 45 years, relator's above-noted theory is undermined because claimant's earliest
exposure to asbestos while relator was self-insured occurred approximately 32 and one-
half years prior to his mesothelioma diagnosis.

{49} Accepting Dr. Gad's July 25, 2005 statement that average latency is 30 to
45 years, claimant's injurious exposure causing mesothelioma could have occurred
during the period that relator was a state-fund employer as well as during the period that
relator was self-insured.

{150} Moreover, if we accept Dr. Gad's statement that the latency period range for
mesothelioma is 20 to 50 years, relator's theory is further undermined because most of

claimant's 18 years of employment under relator's self-insured status occurred 20 years

or more prior to the diagnosis.
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{§51} The point of testing refator's theory here is to show that, in fact, it is indeed
just a theory as to how one might determine when the injurious exposure causing
mesothelioma most likely occurred. Of course, the commission was not required to
accept relator's theory based upon Dr. Gad's April 21, 2005 report.

{152} It is the duty of the commission to determine an appropriate basis for
allocating risk liability. In the magistrate's view, this court should not perform the
allocation for the commission.

{453} Accordingly, it is the magistrate's decision that this court issue a writ of
mandamus ordering the commission to vacate that portion of its SHO's order of June 6,
2005, that allocates 100 percent of the risk liability to relator's self-insured status based
upon the last-injurious-exposure rule, and to enter an amended order consistent with this

magistrate's decision that appropriately determines aliocation of risk liability.

s/ Kenneth W. Macke
KENNETH W. MACKE
MAGISTRATE
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The Industrial Commission of Ohio

RECORD OF PROCEEDINGS

Claim Number: 03-889250 Claims Heard: 03-889%25%0
L¥-0D-SI~COY
PCH: 2050951 Donald Stein 03-889251

03-865206 -~ Ref
DONALD STEIN
4153 W CENTRAL AVE
TOLEDO OH 43606-2206

Date of Diagnosis: 8/04/2003 Risk Number: 20003013-1

This claim has been previously DISALLOWEB.

This matter was heard on 06/06/2005 before Staff Hearing Officer Laura
Schank pursuant to the provisions of Ohic Revised Code Section 4121.35(B)
and 4123.511(D) on the following:

APPEAL  of DHO order from the hearing dated 04/28/2005, filed by Injured
Worker on 05/11/2005, .
Issue: 1) Injury Or Occupational Disease Allowance

Notices were mailed to the Tnjured worker, the employer, their respective
representatives and the Administrator of the Bureau of Workers'
Compensation not less than 14 days prier to this date, and the following
were present for the hearing:

APPEARANCE FOR THE INJURED WORKER: Injured Worker; Ms. Wilson, atty.;
Mrs. Stein
APPEARANCE FOR THE EMPLOYER: Mr. Scalze, atty.;
. Mr. Baumgartner, WC Administrator
APPEARANCE FOR THE AODMINISTRATOR: Ms. Spidel, atty,

The order of the District Hearing Officer, from the hearing dated
04/28/200%, is VACATED. Therefore, the FROI-1, filed on 03/21/20G5, 1s
GRANTED to the extent of this order.

This Staff Hearing Officer finds that the injured worker contracted an
occupational disease in the course of and arising out of his employment.
The injured worker was significantly exposed to ashestos materials and has
developed a recurrent malignant fibrous mesothelioma of the pleura.

The $taff Hearing Officer finds the injured worker had substantial exposure
to asbhestos during the course of his employment with this employer, which
is at a much higher tevel and risk factor then that of the general public.

In addition, the injured worker testified that he was exposed to high
levels of ashestos even into the 70's and early 80's. The injured worker
testified that many changes were made in the 70's to help clean up the
plant, however, the injured worker was still exposed to asbestos dust of
the top of furnaces until the early 80's. The condition which the injured
worker has does have an extremely long latency period. However, at 2005,
it 15 sti1l 25 years out from the early 80's for the condition to have
developed, Prior tumors were benign. Further, in occupational disease
claims the employer who has the 1iability on the ultimate claim is the
employer of last injurious exposure. Since the exposure to asbestos was
ongoing intoc the early 80's, then the Self-Insured Employer, which began in
1970, would be the last injurious exposure employer.

The Staff Hearing Officer finds no requested Lost Time on file at this time.

FINDINGS MAILED
B i Tgsmi
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The Industrial Commission of Ohio
RECORD OF PROCEEDINGS

Claim Number:; 03-889250

The Staff Hearing Officer authorizes treatment and orders medical bills
paid for the allowed conditions herein pursuant to BWC/IC rules and
guidelines.

This order is based upon the report of Dr. Pohl (01/03/2005), the B-reader
report, Dr. Mobin (07/18/2003), Dr. Roshe (03/30/1999 and 08/04/2003), the

operative note (08/04/2003), and Dr. Daboul (04/09/2002).

An Appeal from this order may be filed within 14 days of the receipt of the
order. The Appeal may be filed online at www.ohivic.com or the Appeal
{IC-12) may be sent to the Industrial Commission of Ohio,

Toledo District Office, One Government Center, Suite 1500, Toledo GH 43604,

Typed By: mlg (220 WA

Date Typed: 06/08/2005 - ra’ Schank
taff Hearing Officer
Findings Mailed:

The parties and representatives listed below have been sent this record of
proceedings. If you are not an authorized representative of either the
injured worker or employer, please notify the Industrial Commission.

03-889250 iID NHo: 20511-91

Donald Stein Gallon & Takacs

4153 W Central Ave 3516 Granite Circle

Toledo OH 43606-2206 Toledo OH 43617-1172

Risk No: 20003013-1 ID No: 850-80

Libbey Owens Ford Co. Specialty Risk Seryices Inc
Baumgartner Charles Cleveland Regional Office
140 Dixie Hwy PO Box 31180

Rossford OH 43450-1215 Independence OH 44131-0180

I0 Ne: 14335-90
Michael S. Scalzo
Four Sea Gate-8th FJ
Toledo OH 43604

BWC, LAW DIRECTOR

FINDINGS MAILED
JUN 11 2005
. C. TOLEDO

{SHO1 - SHO Appeal - Rev. 4/10/02)
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The Industrial Commission of Obio

RECORD OF PROCEEDINGS

Claim Number: 03-8892%50 Claims Heard: 03-889250
LT-0D-SI-COV
PCN: 2050951 [onatd Stein 03-889251

03-865206 - Ref
DONALD STEIN
4153 W CENTRAL AVE
TOLEDD OH 43606-2206

Date of Diagnosis:  8/04/2003 Risk Number: 20003013-1

This claim has been previously DISALLOWED.

This matter was heard on 06/06/2005 before Staff Hearing Officer Laura
Schank pursuant to the provisions of Ohio Revised Code Section 4121,35(B)
and 4123.511(D} on the following:

APPEAL  of DHO order from the hearing dated 04/2B/2005, filed by Injured
Worker on 05/11/2005.
Issue: 1} Injury Or Occupational Disease Allowance

Motices were mailed to the injured worker, the employer, their respective
representatives and the Administrator of the Bureau of Workers'
Compensation not less than 14 days prior to this date, and the following
were present for the hearing:

APPEARANCE FOR THE INJURED WORKER: Injured Worker; Ms. Wilson, atty.;
Mrs. Stein
APPEARANCE FOR THE EMPLOYER: Mr. Scalzo, atty.;
Mr. Baumgartner, WC Administrator
APPEARANCE FOR THE ADMINISTRATOR: Ms. Spidel, atty,

AMENDED ORDER

The 5taff Hearing Officer order of 0D6/06/2005 is hereby AMENDED to read as
follows: _.

...claim ALLOWED for MALIGNANT FIBROUS MESOTHELIOMA OF THE PLEURA.

In all other respects, the Staff Hearing Officer hearing order from
06/06/2005 stands as issued.

An Appeal from this order may be filed within 14 days of the receipt of the
order. The Appeal may be filed online at www.ohicic.com or the Appeal
(IC-12) may be sent to the Industrial Commission of Ohio,

Teledo District Office, One Government Center, Sufte 1500, Toledo OH 43604.

Typed By: mlg ' Wice, /M

Date Typed: 06/16/2005 Layra Schank =
Staff Hearing Offi

Findings Mailed:

Page 1
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The Industrial Commission of Ohio
RECORD OF PROCEEDINGS

Claim Number: 03-889250

The parties and representatives listed below have been sent this record of
proceedings. If you are not an authorized representative of either the
injured worker or employer, please notify the Industrial Commission.

03-889250 ID Ne: 20511-91

Donald Stein Gallon & Takacs

4153 W Central Ave 3516 Granite Circie

Toledo OH 43606-2206 Toledo QH 43617-1172

Risk No: 20003013-1 ID No: 850-80

Libhey Owens Ford Co. Specialty Risk Services Inc
Baumgartner Charles Cleveland Regional Office
140 Dixie Hwy PO Box 31180

Ressford OH 43460-1215 Independence GH 44131-0180

10 No: 14335-90
Michael . Scalzo
Four Sea Gate-8th F1
Toledo OH 43604

BWC, LAW DIRECTOR

{SKG1 - SHO Appeal - Rev. 4/10/02)

Page 2.
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§ 4123.35

§ 4123.35 Payment of premiums; certifi-
cate of payment; granting of self-insuring em-
ployer status; self-insured construction projects.

{A) Except as provided in this section, every em-
ployer mentioned in division (B){2) of section 4123.01
of the Revised Code, and every publicly owned utility
shall pay semiannually in the months of January and
July into the state insurance fund the amount of annual
premiun the administrator of workers” compensation
fixes for the emplayment or occupation of the. em-
ployer, the amount of which premium to be paid by

. each employer to be determined by the classifications,
rules, and rates made and published by the adminis-

trator. The employer shall pay semiannually a further”

sum of money into the state insurance funi as may be
ascertained to be due from the employer by applying
the rules of the administrator, and a receipt or certifi-
cate certifying that payment has been made, along with
a written notice as is required in section 4123.54 of the
Revised Code, shall be mailed immediately to the
employer by the bureau of workers” compensation. The

" receipt or certificate is prima-facie evidence of the
payment of the premium, and the preper posting of the
notice constitutes the employer’s compliance with the
notice requirément mandated in section 4123.54 of the
Revised Code.

The bureau of workers’ compensation shall verify
with the secretary of state the existence of all corpéra-
tions and organizations making application for workers’
compensation coverage and shall require every such
application to include the employer’s foderal identifi-
cation numbier. .

An employer as defined in division (B)(2) of section
4123.01 of the Revised Code who has contracted with
a subcontractor is liable for the unpaid premium due
from any subcontractor with respect to that part of the
payroll of the subcontractor that is fot work performed
pursuant to the contract with the employer.

Division {A) of this section providing for the pay-
ment of premiums semiannually does not apply to any
employer who was a subscriber to the state insurance
fund prior to January 1, 1914, or who may first become
a subscriber to the fund in any month other than
Jaruiary or July. Instead, the semiannual premiums
shall be paid by those employers from time to time
upon the expiration of the respective periods for which
payments intd the fund havesmn made by them.

The administrator shall adopt rules-to permit em-
ployers to make periodic payments of the semiannual
premium due under this division. The rules shall

-include provisions for the assessment of interest
charges, where-appropriate, and for the assessment of
penalties when an employer fuils to mske timely
premium payments. An employer who timely pays the
amounts due under this division is entitled to E‘ of the
benefits and protections of this chapter. Upon receipt
of payment, the bureau immediately shall mail a

receipt or certificate to the employer certifying that

payment has been made, which receipt is prima-{acie
evidence of payment. Workers' compensation coverage
under this chapter countinues uninterrupted upon
timely receipt of payment under this division.

Every public employer, except public employers that
are sclf-insuring employers under this section, shall
comply with sections 4123.38 to 412341, and 4123.48
of the Revised Code in regard to the contribution of
moneys to the public insurance fund,

(B} Employers who will abide by the rules of the
administrator and who may be of sufficient financial
ahility to render certain the payment of compensation
to injured employees or the  dependents of killed
employees, and the furnishing of medical, surgical,
nursing, and hospital attention and services and medi-
cines, and funeral expenses; equal to or greater than is

provided for in sections 4123.52, 412355 to 4123.62, .

and 4123.64 to 4123.67 of the Revised Code, and who
do not desire to insure the payment thereof or indem-

" nify themselves against loss sustained by the direct

payment thereof, upon a finding of such facts by the
administrator, may be granted the privilege to pay
individually compensation, and furnish medical, surgi-
cal, nursing, and hospital services and attention and
funeral expenses directly to injured employees or the
dependents of killed employees, thereby being granted
status as a sel-insuring employer. The administrator
may charge employers who apply for the status as a
self-insuring employer a reasonable application fee to
cover the bureau’s costs in connection with processing
and making a determination with respect to an appli-
cation. ) :

All employers granted status as self-insuring employ-
ers shall demonstrate sufficient financial and adminis-
trative ability to assure that all obligations under this
scetion are promptly met. The administrator shall deny
the privilege where the employer is unable to demon-
strate the employer’s ability to promptly meet all the
obligations imposed on the employer by this section.

{1} The administrator shall consider, but is not
limited to, the following factors, where applicable, in
determining the employer’s ability to meet all of the
obligations imposed on the employer by this section:

{a) The emplover employs a minimum of five hun-
dred ewployees in this state;

(b} The employer has operated in this state for a
minimum of two years, provided that an employer who
has purchased, acquired; or otherwise succeeded to the
operation of a business, or any part thereof, situated in
this state that has operated for at least two years in this
state, afso shall qualify; '

(c) Where the employer previously contributed to
the state insurance fund or is a successor employer as
defined by bureau rules, the amount of the buyout, as
defired by bureau rules;

* {d} The sufficiency of the émployer’s assets located”

in this state to insure the employer’s solvency in paying
compensation directly; o '

{e) The financial records, documents, and data,
certified by 2 cextified public accountant, necessary to
provide the emnployers full financial disclosure. The
records, documents, and data include, but are not
limited to, balance sheets and profit and loss history for
the current year and previous four years.

{f) The cmployer’s organizational plan for the ad-
ministration of the workers’ compensation law;

Appendix
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(g) The employer’s proposed plan to inform employ-
ees of the change from a state fund insurer to 2
self-insuring employer, the procedures the employer
will follow as a self-insuring employer, and the craploy-
ees’ rights to compensation and benefits; and

{h) The employer has either an account in a finan-
cial institution in this state, or if the employer main-
tains an account with a financial institution outside this
state, ensures that workers” compensation checks are
drawn from the same account as payroll checks or the
employer clearly indicates that payment will be hon-
ored by a financial -institution in this state,

The administrator may waive the requirements of
divisions (B)(1)(a} and {b} of -this section and the
requirement of division (B)}(1}e) of this section that
the financial recoids, decuments, and data be certified

by a certified public accountant. The administfator’

shall adopt rules eslahhshmg the criteria that an em-

‘ployer shall meet in order for the administrator to

waive the requiremient of division (B)1)e) of this
section. Such rules may require additional security of

that employer pursuant to division (E) of section

4123351 [4123.35.1] of the Revised Code.

The administrator shall not grant the status of
self-insuring employer to the siate, except thal the
administrator tnay grant the status of self-insuring
employer to a state institution of higher education,-
excluding its hospitals, that meets the requirements of
division {B}{2) of this section.”

{2) When considering the application of a public
employer, except for a board of county commissioners
described in division {G) of section 4123.01 of the
Revised Code, a4 board of a county hospital, or a
publicly owned wtility, the administrator shall verify
that the public employer satisfies all of the following
requirements as the requirements apply to that public
employer:

{a} For the two-year period preceding application
under this section, the public employer has maintained

- an unvoted debt capacity equal to at least twa times the

amount of the current annual premium established by

- the administrator under this chapter for that public

emp]oyer for the year immiediately preceding the year
in which the public employer makes application under
this section.

(b) For each of the two fiscal years precedmg
application under this section, the unreserved and
undesignated year-end fund balance in the public
employer’s general fund is equal to at least five per cent
of the public employers general fund revenues for the
fiscal year computed in accordance with gencrally
accepted accounting principles.

{c) For the five-year period preceding ip]wanon
under this section, the public employer, to the extent
applicable, has complied fully with the continuin
disclosure requirements established in rules adopt
by the United States securities and exchange commis-
sion under 17 C.F.R. 240.15c 2-12.

(d} For the five-year period preceding application
under this section, the public employer bas not had its
local government fund distribution withheld on ac-

Appendix
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count of the public employer being indebted or oth
wise obligated to the state,

(e} For the five-year period preceding. applicat
under this section, the public employer has not be
uander a fiscal watch or fiscal emergency pursuant
section 118.023 [118.02.3], 118.04, or 3316.03 of
Revised Code.

() For the public employers fiscal year preced
application under this section, the public employer |
obtained an annual financial audit as required un
section 117.10 of the Revised Code, which has he
released by the auditor of state within seven mon
after the end of the public employer’s fiscal year.

{g) On the date OF application, the public emplo
holds-a debt rating of Aa3 or higher according
Moody's investors service, inc., or a comparable rat
by an independent rating agency similar to Moo«

investors service, inc.

(h) The public employer agrees to generate
annual accumnulating book reserve in its financial sta
ments reflecting an actuarially generated reserve a
quate to pay projected claims under this chapter for
applicable period of time, as determined by the adm
istrator.

{i) For a public employer that is a hospital,
public employer shall submit audited financial sta
ments showing the lospital’s overall liquidity char
teristics; and the administrator shall determnine, on
individual basis, whether the public employer satisf
liquidity standards equivalent to the liquidity standa.
of other public employers.

{j) Any additional criteria that the administra
adopts by rule pursuant to divisidn (E) of this secti

The administrator shall not approve the applicat
of a public employer, except for a board of cou
commissioners described in division (G) of sect
412301 of the Revised Code, a board of a cow
hospital, or publicly owned utility, who does not sati
all of the requirements listed in- division {B)(2} of ¢
section.

{C) A board of county commissioners described
division (G} of section 4123.01 of the Revised Code,
an employer, that will abide by the rules of {
administrator and that may be of sufficient financ
ability to render certain the payment of compensati
to injured employees or the dependents of kil
employees, and the furnishing of medical, sugic
nursing, and hospital attention and services and me
cines, and funeral expenses, equal te or greater thar
provided for in sections 4123.52, 4123.55 to 4123.
and 4123.64 to 4123.67 of the Revised CGode, and H
does not desire to insure the payment thereof
indemmify itself against loss sustained by the dir
payment thereo!, upon a finding of such facts by ¢
administrator, may be granted the privilege to |
individually compensation, and furnish medical, sur
cal, nursing, and hospital services and attention a
funeral expenses directly to-injured employees or t
dependents of killed employees, thereby being grant
status as a self-insuring employer. The administra
may charge-a board of county commissioners describ
in division (G} of section 4123.01 of the Revised Co
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shall pay from the safety and hygicne fund the salary of
the superintendent of the division of safety and hy-
giene, the compensation of the other employees of the
division of safety and hygiene, the expenses necessary
or incidental to investigations and researches for the
prevention of industrial accidents and diseases, and the
cost of printing and distributing such information.
The supcrintendent, under the direction of the
administrator, shall prepare an anoval report, ad-
dressed 1o the governor, on the amount of the expen-
ditures and the purposes for which they have been
made, and the results of the investigations and re-

. searches. The administrator shall include the adminis-

trative costs, salaries, and other expenses of the division
of safety and hygiene as a part of the budget of the
bureau of workers” compensation that is submitted to
the director of budget and management and shall
identify those expenditures separately from other bu-

- reau expenditures.

The superintendent shall be a competent person

with at least five years” experience in industrial accident

or disease prevention work. The superintendent and up

to six positions in the division of safety and hygiene as

the administrator, with the advice and consent of the
oversight commission, designates are in the unclassi-
fied civil service of the state as long as the administra-
tor, with the advice and consent of the oversight

commission, determines the positions subordinate to.

the superintendent are primarily and distinctively ad-
ministrative, managerial, or professional in character.
All other full-time employees of the division of safety
and hygiene are in the classified civil service of the
state. :

HISTORY: GC § 1465-892; 111 v 226; Bureau of Code Revi-
sion, RC § 4123.17, 10-15%; RC § 4121.37, 136 v § 545 (Eff
1-17-77); 138 v H 1217 {EfT 3-23-81); 142 v H 171 (Eff 7-1-87;
143 v H 111 (Bl 7-1-89); 143 v H 222 (Eff 11-3-89); 144 v H 308

" (EAf 4-20-93); 145 v H 107 (Eff 10-20-93); 146 v H 7 (EfY 9-1-95);

146 v 5 162 (Eff 10-29-95); 146 v § 283 (EIf 9-26-96); 146 v § 82
(EIf 3-7-87); 148 v H 180 (Eff 8-6-99); 149 v Ik 75. Bl 7-11-2001;
151 v H 67, § 1, eff. 6-21-05.

Effect of amendments

151 v H 67, effective June 21, 2005, in the second paragraph,
added “and for operating the long-term care l-i:)a.n fund
program established under section 4121 48 of the Revised
Code” to the end of the first sentence and made related
changes.

§ 4121.39 General duties of administra-

tor of workers’ compensation.

CASE NOTES AND OAG

Res judicata

Chio Rev. Code Ann. §§ 4121.39(A) and 4123.511 made it
clear that the duties of the Administrator of the Bureau of
Workers” Compensation were wholly ministerial, rather than
judicial, so, when a claim regarding an employee’ injury was
denied by the Administrator and not appealed, it did not cause
the doctrine of res judicata to bar a second claim arising from
the same injury, which was filed by the employee, to be
barred. Broyles v. Conrad, — Ohio App. 3d —, — N.E. 2d —,
2005 Ohio App. LEXIS 2146, 2005 Ohio 2233, (May 6, 2005},

§ 4121.40 scrvice directors; investigators
and ﬁe]d auditors,

CASE NOTES AND OQAG

Searches

Although Ohio Rev. Code Ann. §§ 4121.13(F) and
4121.13(G) implied that Bureau of Workers’ Compensation
{BWC) investigators had broad-reaching discretion regarding
how to investigate, Ohio Rev. Code Ann. § 4121 40 mandated
that investigators {oHow all the rules established and published
in the BWC's Operations Manual, one of which required a
warrant when searching a home. Czerniak v. Owens, — Ohio
App. 3d —, — N.E. 2d -, 2006 Ohio App. LEXIS 4360, 2006
Ohic 4436, (Aug. 25, 2006).

§ 4121.44 Impleméntaﬁon of qualified

health plan system and health partrership pro-

gram; health care data program established.

(A) The administrator of workers’ compensation
shall oversee the implementation of the Ohio workers’
compensation qualified health plan system as estab-
lished under section 4121.442 [4121.44.2) of the Re-
vised Code.
~ {B) The administrator shall direct the implementa-
tion of the health partnership program administered by
the bureau as set forth in section 4121.441 {4121 .44 1]
of the Revised Code. To implement the health part-
nership program, the burean:

(1) Shall certify one or more external vendors, which
shall be known as “managed care organizations,” to
provide medical management and cost containment
services in the health partnership program for a period
of two years beginning on the date of certification,
consistent with the standards established under this
section;

(2) May recertify external vendors for additional
periods of two years; and
~ (3) May integrate the certified vendors with bureau
staff and existing bureau services for purposes of
operation and training to allow the burean to assume,
operation of the health parnership program at the
conclusion of the certification periods set forth in
division (B){1} or (2} of this section. . 7

{C) Any vendor selected shall demonstrate all of the
following: . :

{1) Arrangements and reimbursement agreements
with a substantial number of the medical, professional
and pharmacy providers cwrrently being utilized by
claimants. :

(2) Ability to accept a cornmon format of medical
bill data in an electronic fashion from any provider who
wishes to submit medical bill data in that form.

(3) A computer system able to handle the volume of
medical bills and willingness to customize that system
to the bureaus needs and to be operated by the
vendors staff, bureau staff, or some combination of
both stafls.

(4) A prescription drug system where pharmacies o
a statewide basis have access to the eligibility and
pricing, at a discounted rate, of all prescription drugs
. {5} A tracking system to record all telephone calls
from claimants and providers regarding the status of
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submitted medical hills so as to be able to track each
inquiry.

(6) Data processing capacity to absorb all of the
bureau’s medical bill processing or at least that part of
the processing which the bureau arranges to delegate.

(7) Capacity to store, retrieve, array, simulate, and
model in a relational mode afl of the detailed medical
bill data so that analysis can be performed in a variety
of ways and so that the bureau and its govemning
authority can make informed decisions.

(8) Wide variety of software programs which trans-

Iate medical terminology into standard codes, and

which reveal if a provider is manipulating the proce-
dures codes, commonly called “unbunding.”

- {9) Necessary professional staff to conduct, at a-

minimumn, authorizations for treatment, medical neces-
sity, utilization review, concurrent review, post-utilim-
tion review, and have the attendant computer system
which supports such activity and ineasures the out-
comes and the savings. ‘

(10} Management experience and flexibility to be
able to react quickly toxg'\e needs of the bureau in the
case of required change in federal or state require-
ments. :

(D)(1) Information contained in a vendor’s applica-
tiom for certification in the health partnership program,

_and other information furnished {o the bureau by a

vendor for purposes of obtaining certification or to
comply with performance and financial auditing re-

quirements established by the administrator, is for the -

exchisive use and information of the bureau in the
discharge of its official duties, and shall not be open to
the public or be used in any court in any proceeding
pending therein, unless the bureau is a party to the
action or proceeding, but the information may be
tabulated and published by the bureau in statistical
form for the use and information of other state depart-
ments and the public. No employee of the bureau,

.except as otherwise authorized by the administrator,

shall divulge any information secured by the employee
while in the employ of the bureau in respect to a
vendon’s application for certification or in respect to the
business or other trade processes of any vendor to any
person ather than the ag.ministrator or to the employ-
¢e’s supetior.

{2) Notwithstanding the restrictions imposed by di-
vision (Y1) of this section, the governor, members of
select or standing committees of the senate or house of
representatives, the auditor of state, the attorney gen-
eral, or their designees, pursuant to the authori
granted in this chapter and Chapter 4123. of the
Revised Code, may examine any vendor application or
other information furnished to -the burcau by the
vendor. None of those individuals shall divulge any
information secured in the exercise of that authority in

- respect to a vendor’s application for certification or in

respect to the business or other trade procasses of any

‘vendor to anj person.

(E} On and after Janvary 1, 2001, a vendor shall not
be any insurance company holding a certificate of

’ authority issued pursuant to Title XXXIX of the Re-.

vised Code or any health insuring corporation holding

a certificate of authority under Chapter 1751, of the
Revised Code.

{¥) The administrator may limit frcedem of choice
of health care provider or supplier by requiring, begin-
ning with the period set forth in division (B}(1) or (2} of
this section, that claimants shall pay an appropriate
out-of-plan copayment for selecting a medical provider
not within the health partnership program as provided
for in this section. :

{G} The administrator, six months prior to the expi-
ration of the burean’s certification or recertification of
the vendor or vendors as set forth in division (B}1) or
{2} of this section, may cerlify and provide evidence to
the governor, the speaker of the house of representa-
tives, and the president of the senate that the existing
bureau staff is able to match or exceed the perfor-
mance and outcomes of the external vendor or vendors
and that the bureau should be permitted to internally
administer the health partnership program upon the
expiration of the certification or recentification as sot
forth in division (B)}1} or (2) of this section.

{H) The administrator shall establish and operate a
bureau of workers’ compensation health care data
program. The administrator shall develop reporting
requirements from all employees, employers and med-
ical providers, medical vendors, and plans that partic-
ipate in the workers” compensation system. The admin-
istrator shall do all of the following:

(1) Utilize the collected data to measure and per-
form comparison analyses of costs, quality, appropri-
ateness of medical care, and effectivencss of medi
care delivered by all components of the workers’
compensation systent.

{2) Compile data to support activities of the selected
vendor or vendors and to measure the outcomes and
savings of the Lealth partnership program.

{3) Publish and report compiled data to the gover

‘nox, the speaker of the house of representatives, and

the president of the senate on the first day of each
January and July, the measures of outcomes and savings
of the health partnership program. The administrator
shall protect tEe confidentiality of all proprietary pric-
ing data. .

(I) Any rehabilitation facility the buresu operates is
efigible for inclusion in the Ohio workers’ compensa-
tion quatified health plan system or the health partner-
ship- program under the samne terms as other providers
within health care plans or the program.

(J} In areas outside the state or within the state
where no qualified health plan or an inadequate num-
ber of providers within the health partnership program
exist, the administrator shall permit employees to use a
nonplan or nonprogram health care provider and shall
pay the provider for the services or supplies provided to
or on behalf of an employee for an injury or occupa-
tional disease that is compensable under this chapter or
Chapter 4123., 4127., or 4131. of the Revised Code on
a fee schedule the administrator adopts. '

{K) No health care provider, whether certified or
not, shall charge, assess, or otherwise atterpt to collect
from an employee, employer, a managed care organi-
zation, or the bureau-any amount for covered services
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or supphies that is in excess of the allowed amount paid
by a managed care organization, the bureau, or a
qualified health plan,

{1.) The administrator shall permit any employer or
group of -employers who agree to abide by the rules
adopted under this section and scctions 4121441 and
4121442 [4121.44.1 and 4121.44.2] of the Revised
Code to provide services or supplies to or on behalf of
an employee for an injury or occupational disease that
is compensable under this chapter or Chapter 4123,
4127, or 4131. of the Revised Code through qualified
health plans of the Ohio workers” compensation qual-
ified health plan.system pursuant to section 4121.442
{4121.44.2] of the Revised Code or through the health
partnership program pursuant to section 4121.44]
{4121.44.1} of the Revised Code. No amount paid
under the qualified health plan system pursuant io
section 4121.442 [4121.44.2] of the Revised Code by an
employer who is a statc fund emplayer shall be charged
to the employer’s experience or otherwise be used in
merit-rating or determining the risk of that employver
for the purpose of the payment of premiums under this
chapter, and if the employer is a self-i -insuring employer,
the employer shall not include that amount in the paid
compensation the employer reports .under section
4123.35 of the Revised Code.

HISTORY: 145 v H 107 (Eff 10-20.93); 146 v H 7 (Eff 9-1-95);
146 v H 245 (Eff 9-17-96); 147 v S 45; 148 v H 180 (Eff 5-6-99);
149 v H 94. EfT9-5-2001; 150 v HL 91, § 1, eff. 8-1.03; 151 v S5 7,
§ 1, eff. 6-30-06.

The effective date is set by section 7 of H.B. 91 (1560 v —).

Effect of ameﬁdments

151 v § 7, effective June 30, 2006, in {H)(3), deleted “and the
qualified health plan system”™ from the end of the first
sentence.

H.B. 91, Acts 2003, effective August 1, 2003, substituted “by
the administrator” for “by the adminstrator” in (D}(1)
and substituted “health care provider, whether certified
or not” for “certified health care provider” in (K).

CASE NOTES AND OAG

Drug formulary

RC. 4121121, R.C. 4121.44, R.C. 4121.44), and R.C.
4123.66 grant the Burean of Workers” Compensation suffi-
cient authority to adopt the provisions appearing in 10 Ohia
Admin. Code 4123-6-21(L). The language of 10 Ohioc Admin.
Code 4123-6-21(L} providing that the Bureau of Workers'
Compensation or its pharmacy benefits- vendor may “be
responsible for maintaining a diug formulary” by necessary
implication provides authority for the Bureau to first create a
drug formulary, Opinion No. 2005-(08 (2005},

[§ 4121.44.1]§ 4121.441 seatt

care partnership program.

{A) The administrator of workers’ compensation,
with the advice and consent of the workers’ compen-
sation oversight commission, shall adopt rules under
Chapter 119. of the Revised Code for the health care
partmership program administered by the bureau of
workers' compensation to_provide medical, surgical,
nursing, drug, hospital, and rehabilitation services and

supphies to an employee for an injury or occupational
disease that is compensable under this chapter or
Chapter 4123., 4127, or 413). of the Revised Code.

The rules shall include, but are not limited to, the
fOIlOW'h’lg:

(1) Procedures for the resolution of medical dis-
putes between an t,mployer and an employee, an
employee and a provider, or an employer and a pro-
vider, prior to an appeal under section 4123511
[4123.51.1] of the Revised Code. Rules the adiministra-
tor adapts pursuant to division {A){1) of this section
may specify that the resolution procedures shall not be
used to resolve disputes concerning medical services
rendered that have been approved through standard
treatment guidelines, pathways, or preswnptive autho-
rization guidelines,

(%) Prohibitions against discrimination against any
category of health care providers;

{3) Procedures for reporting injuries to employers
and the burean by providers;

{4) Appropnate financial incentives to reduce ser-
vice cost and insure proper system utilization without
sacrificing the quality of service;

(5) Adequate methods of peer review, utilization
review, quality assurance, and dispute resolution to
prevent, and provide sanctions for, inappropriate, ex-
cessive or not medically necessary treatment;

(6) A timely and accurate method of collection of
necessary information regarding medical and health
carc service and supply costs, quality, and utilization to
enable the administrator to determine the effectiveness
of the program;

(7} Provisions for necessary emergency medical
treatment for an injury or occupational disease pro-
vided by a health care provider who is not part of the
program;

(8) Discounted pricing for all in-patient and out-
patient medical services, all professional services, and
all pharmaceutical services;

(9) Provisions for provider referrals, pre-admission
and post-admission approvals, seeand surgical opin-
ions, and other cost management techniques;

{10} Antifraud mechanisms;

(11} Standards and criteria for the bureau to utilize
in certifying or recertifying a health care provider or a
vendor for participation in the health partnership
program;

(12) Standards and criteria for the bureau to uiilize
in penalizing or decertifying a health care provider or a
vendor from participation in the health partnership

ram.

(B} The administrator shall implement the health
partnership program according to the rules the admin-
istrator adopts under this séction for the provision and -
payment of medical, surgical, nursing, drug, hospital,
and rehabilitation services and supplies to an employee
for an injury or occupational disease that is compensa-
ble under this chapter ox (.hapter 4123., 4197., or
4131. of the Revised Code. -

HISTORY: 145 v H 107 (Eff 10-20-93); 146 v H 7 (Etf 9-1.-95);
146 v H 245. Eff 9-17-96; 151 v 8 7, § 1, efl. 6-30-06.
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f30tes Frowte Unltend States treasury department, 16
Erogers preapres, 11
h{.g?n bee wtedl, 5

I (1) A teul court’s deduction of an attomey’s contin-
%;:nl fiwe from a lump-sum workers' compensation payment
- these nost oflend RC §§ 4123.67 or 3113.21: Rowan v. Rowan,
Fa (Mt ANG, 650 NE2d 13640.
¢ (HiNT) Workers' compensation benefits are not exempt
fent sllachunont after payment to a claimant: Ohio Bell Tel.
fir v Antonelli, 20 Q53d 9, 20 OBR 178, 504 NE2d 717.
&, (1423) Y an injured workman makes application for com-
fratim, and in good faith executes an assignment to his
Bijdoyer b consideration of his employer’s advancing him
fisney far Immediate and necessary relief, such assignment,
b Hie extent of the actual money advanced, is rot probibited
; faw: Siute ox rel. Hunt & Dornan. Mfg. Co. v. Industrial
aigine ., 108 OS5 139, 140 NE 621.
» (113) When a bona fide assignment of compensation is
furwurded to and received by the industrial commission
¥k thitys balore allowance of the claim, due notice of such
igrapant ds given and the payment to the injured workman
irtrufl ar will not prejudice the assignee: State ex rel. Hunt &
AR Mfg. Cuo, v. Industrial Comm., 108 OS 139, 140 NE
i
&, (i1U5) The court rejected appellant’s argument that RC
41 #2.07 prohibited hiz employer from enforcing its right of
tesfT aggnlngt the payment he was entitled to receive under a
ilainnt ugreement; since RC § 4123.67 did not apply to
ittied it by the employer in performance of its contractual
smine, it <hid not bar a setoffl from the amount it promised
i iy 'rost v. Mihm, No. 95-CA-38 (2nd Dist.}, 1995 Ohio
Syt LEXIS 5311
: il {1414} The waiting-period provision should be given its
%ﬂgiu sy and not extended by judicial decision to include
§ [y week waiting period from the last payment of living-
Ealateninos wage-loss compensation under RC§ 4123.63 or
#:4.67(14) prior te filing an application for permanent partial
disalidity compensation: State ex rel. Burrows v. Industrial
ainindlun, No. G3AP1-1511 (10th Dist.), 1994 Ohic App.

1. t1444) An attachment for child support obligations is the
gnly valid nitachment before payment of a workers’ compensa-
s wwed, and takes priority over an attorney’s lien: Ruttman
¢ Flurax, No. 66079 (8th Dist.), 1994 Ohio App. LEXIS 5362,
&. (11}i4) Workers" compensation benefits are in the nature
#f vainpenzation for injery or disease and are distinguishable
 repis jmmnml earnings, which are in the nature ofoompensa-
#an lur snrvices rendered. Therefore, workers” compensation
bssseeditn wny ot be withheld pursuant to RC § 311321 to
}i&'v smelardered child support: Indus, Comm. v. Sherry, 20
ik |p.’h| 32, 20 OBR 34, 484 NE2d 212,
il {11442) Under RC § 4123.67, workers’ compensation ben-
#lis wuy wot be attached for the purpose of paying child
éuti!n;ﬂ; Kilgare v. Kilgore, 5 OApp3d 137, 5 OBR 269, 449
LT
tt). (1155} “Dependents” as used in the Ohio Workmen's
¢ spresnsntion. Act is limited to the concept of the word as
sdedlueul ly the terms of the act and does oot include those who
1 biw inight be classified as dependents of aliving employee to
s1osse an uward has been made by the industrial commission,
sins e thepervlents of an e in life may be other than
s sl would be so classified upon his death, which latter
+laws e the anly “dependents™ to whom the comimnission may
b jyment, either upon an original award or upon the
ihatle o tlye employee to whom an award has been made:
fiee v Bruce, 100 OApp 121, 6 GO 100, 71 OLA 44, 130
He 51 AT {App).

11. (1955) Dependents, as such, are not known as claimants
and may not be awarded or receive any payments from the
workinen’s compensation fund, unless and until employee frem
whom they claim has died: Bruce v. Bruce, 100 OApp 121,
60 OO 190, 130 NE2d 433.

12. (1955) The wife of a living employee receiving compen-
sation under the Ohio Workmen's Compensation Act, is not
a “dependent” to whom payment may be made under the
terms of such act and an order of the court of commeon pleas,
in a divorce action, requiring the industrial commission of Ohio
to withhold onc-half of such employee’s weeldy compensation
check, said sum to be applied in payment of the wife’s tempo-
rary alimony, is contrary to law and invalid: Bruce v. Bruce,
100 QApp 121, 60 OO 100, 130 NE2d 433.

13. (1955) Payment may be made from the workmen's com-
pensation fund enly to the injured employee or his dependents
in the event such employee dies as a result of the injury by
reason of which compensation benefits are awarded: Bruce v.
Bruce, 100 OApp 121, 60 00 100, 130 NE2d 433.

I4. {1935) The provisions of GC § 1465-88 (RC § 4123.67),
exempting compensation uader the Workmen's Compensation
Act from claims of creditars and from attachment and execu-
tion before payment does not extend to a compensation pay-
ment received by an employee and deposited by him in a
bank, although sach payment remains unmixed with other
funds: Talaba v. Auld, 3 Q0 556, 19 OLA 676, 6 OSupp 313
(CP).

- 15.{1918) Under GC § 1465-88 (RC § 4123.67), while the
lien of an attorney upon a fund produced by his services wauld
uot become extinguished by its merger in a judgment, such
tund when arising from an allowance by the industrial commis-
sion under the workmen's compensation law is specifically
made exempt from the coramon law lien of an attomey upon
a fund produced by his services: Brewer v. Emmett, 22 NP{NS)
425, 31 O 384,

18. (1962} Despite the provisions of RC § 412367, under
Internal Revenue Code, § 6332, the accounts section of the
burean of workmen's compensation and/or the industrial com-
mission must honor levies from the United States treasury
department on all types of awards of compensation made to
injured workmen under RC § 4123.01 et seq and not yet paid:
1962 OAC No. 2891.

17. (1935} Cowpensation, after it has been received by an
injured workman and placed in a bank by him, is subject to
attachment or execution the same as any other funds: 1935
OAG No. 3856.

$ 4123.68 Compensation for occupational
diseases.

Every employee who is disabled because of the con-
traction of an occupational disease or the dependent of
an employee whose death is caused by an occupational
disease, is entitled to the compensation provided by
sections 4123.55 to 4123.59 and 4123 .66 of the Revised
Code subject to the modifications relating to occupa-
tional diseases contained in this chapter. An order of
the udministrator issued under this section is appealable
pursuant to sections 4123.511 [4123.51.1] and 4123.512
[4123.51.2] of the Revised Code.

The following diseases are occupational diseases and
compensable as such when contracted by an employee
in the course of the employment in which such em-
ployee was engaged and due to the nature of any process
described in this section. A disease which meets the
definition. of an occupational disease is compensable
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pursuant to this chapter though it is not specifically
listed in this section.

SCHEDULE

tions or vibrations, or prepatellar bursitis due to contin-
ued pressure.
(5) Chrome ulceration of the skin or nasal passages:

Description of disease or injury and description of
process:

(A} Antheax: Handling of wool, hair, bristles, hides,
and skins.

(B} Glanders: Care of any equine animal suffering
from glanders; handling carcass of such animal.

(C) Lead poisoning: Any industrial process involving
the use of lead or its preparations or compounds.

(D} Mercury poisoning: Any industrial process in-
volving the use of mercury or its preparations ot com-
pounds.

{E) Phosphorous poisoning: Any industrial provess
involving the use of phosphorous or its preparations or
compounds.

{F) Arsenic poisoning: Any industrial process involv-
ing the use of arsenic or its preparations or compounds.

{G) Poisoning by benzol or by nitro-derivatives and
amido-derivatives of benzol (dinitro-benzol, anilin, and
others): Any industrial process involving the usc of ben-
zol or nitro-derivatives or amide-derivatives of benzol
or its preparations or compounds.

(H) Poisoning by gasoline, benzine, naphtha, or other
volatile petroleum produets: Any industrial process in-
volving the use of gasoline, benzine, naphtha, or other
volatile petrolenm products.

(I} Poisoning by carbon bisulphide: Any industrial
process involving the use of carbon bisulphide or its
preparations or compounds.

{J) Poisoning by waod alcohol: Any industrial process
involving the use of wood alcohol or its preparations.

(K) Infection or inflammation of the skin on contact
surfaces due to oils, cutting compounds or lubricants,
dust, liquids, fumes, gases, or vapors: Any industrial
process involving the handling or use of oils, cutting
compounds or lubricants, or involving contact with dust,
liquids, fumes, gases, or vapors.

{L} Epithelion cancer or ulceration of the skin or of
the comeal surface of the eye due to carbon, pitch,
tar, or tarry compounds: Handling or industrial use of
carbon, pitch, or tarry compounds.

(M) Compressed air illness: Any industrial process
carried on in compressed air.

{N) Carbon dioxide poisoning: Any process involving
the evolution or resulting in the escape of carbon di-
oxide.

(O) Brass or zinc poisoning: Auy process involving
the manufacture, founding, or refining of brass or the
melting or smelting of zinc.

(P) Manganese dioxide poisoning: Any process in-
volving the grinding or ‘milling of manganese dioxide
or the escape of manganese dioxide dust.

(Q} Radium poisoning: Any industrial process involv-
ing the use of radiuin and other radivactive substances
in luminous paint.

(R) Tenosynovitis and prepatellar bursitis: Primary
tenosynovitis characterized by a passive effusion or
crepitus into the tendon sheath of the flexor or extensor
muscles of the hand, due to frequently repetitive mo-
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Any indnstral process mvolang the use of or direct
contact with chromic acid or bichromates of ammo-
nium, potassium, or sodium or their preparations.

(T} Potassivm cyanide poisoning: Any industrial pro-
cess involving the use of or direct contact with potassium
cyanide.

(U) Sulphur dioxide poisoning: Any industrial process
in which sulphur dioxide gas is evalved by the expansion
of liquid sulphur dioxide.

(V) Berylliosis: Berylliosis means a disease of the
lungs caused by breathing beryllium in the form of dust
or fumes, producing characteristic changes in the lungs
and demonstrated by x-ray examination, by biopsy or
by autopsy.

This chapter does not entitle an employee or his
dependents to compensation, medical treatment, or
g:yment of funeral expenses for disability or death from

tylliosis unless the employee has been subjected to
injurious exposure to beryllium dust or fumes in his
employment in this state preceding his disablement and
only in the event of such disability or death resultiug
within eight years alter the last injurious exposure; pro
vided that such eight-year limitation does not apply s
disability or death from exposure oceurring after Jaun
ary 1, 1976. In the event of death following continuu
total disability commencing within eight years after the
fast injurious exposure, the requircment of death wittu
eight years afier the last injurious exposure does naf
apply.

Before awarding compensation for pattial or taud
disability or death due to berylliosis, the administrats
of workers” compensation shall refer the claim t o
qualified medical specialist for examination and rcomn
mendation with regard to the diagnosis, the extent o
the disability, the nature of the disability, whethee
manent or temporary, the cause of death, and wthey
medical guestions connected with the cluim. An eni:
ployee shall submit to such examinations, incliding <liy
ical and x-ray examinations, as the administeativ 1
quires, In the event that an employee refuses to suliil
to examinations, including clinical and x-ray cxinini
tions, after notice from the administrator, or i tha
event that a climant for compensation for dhatle (i
to berylliosis fails to produce necessary consculy wid
permits, after notice from the administrator, v 1l ;
such autopsy examination and tests may b pertormes
then all cghts for compensation are forfeited. The 1o
sonable compensation of such specialist mub 1o
penses of examinations and tests shall be pand, ol &
claim is allowed, as part of the expenscs of e laf
otherwise they shall be paid from the surplus tapd,

(W) Cardiovascular, pulmonary, or respiratiay
eases incurred by fire fighters or police offive o fulld
ing exposure to heat, smoke, toxic gases, cheanival ugy
and other toxic substances: Any cardioviscubin, pu1
nary, or respiratory disease of a five fighter v "n i
officer caused or induced by the cumulative offo
exposure te heat, the inhalation of sk teh
chemical fumes and other toxic subastances o - el
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mance of his duty constitutes a presumption, which
may be refuted by affirmative evidence, that such oc-
curred in the course of and arising out of his employ-
ment. For the purposc of this section, “fire fighter”
means any regular member of a lawfully constituted
fire: department of a municipal corporation or township,
whether paid or volunteer, and “police officer”™ means
any regular member of a lawlully constituted police
department of a municipal corporation, township or
county, whether paid or volunteer.

This chapter does not entitle a fire fighter, or police
officer, or his dependents to compensation, medical
treatment, or payment of funeral expenses for disability
or death from a cardiovascular, pulmonary, or respira-

tory disease, unless the fire fighter or police officer has

gases, chemical fumes, and other toxic substances in
his crmployment in this state preceding his disablement,
some: portion of which has been after January 1, 1967,
rxcept as provided in division (F) of section 4123.57 of
the Revised Code,

Compensation on account of cardiovascular, pulmo-
nary, or respiratory diseases of fire fighters and police
afficers is payable only in the event of temporary total
dlisubility, permanent total disability, or death, in ac-
vordance with section 4123.56, 4123.58, or 4123.59 of
il Revised Code. Medical, hospital, and nursing ex-
penses are payable in accordance with this chapter.
{ }imnpensation, medical, hospital, and nursing expenses
ar: payable only in the event of such disability or death
Fesst Rtiug within eight years after the last injurious expo-
sure; provided that such eight-year limitation does not
apply to disability or death from exposure occurring
ghm‘ Jaouary 1, 1976. In the event ol death following
gontinuous total disability commencing within cight
s after the last injurious exposure, the requirement
@l doath within eight years after the last injurious expo-
#uri does not apply.
his chapter does nat entitle a fire fighter or police
war, or his dependents, to compensation, medical,
sital, and nursing expenses, or payment of funcral
nses for disability or death due to a cardiovascular,
titnary, or respiratory disease in the event of failure

mission on the part of the fire fighter or police
heer truthfully to state, when seeking employment,
tnee, duration, and nature of previous employment
wer to an inquiry made by the employer.
ifore awarding compensation for disability or death
it Hils division, the administrator shall refer the
i t¢ # qualified medical specialist for examination
mmendation with regard to the diagnosis, the
f disability, the cause of death, and other medi-
fiastions connected with the claim. A fire fighter
ipes officer shall submit to such examinations, in-
iy olinical and x-ray examinations, as the adminis-
ge(}uims. In the event that a fire fighter or police
ke to submit to examinations, including clin-
S«rny uxerninations, after notice from the admin-
¥ in the eveat that a claimant for compensation
under this division fails to produce necessary
d permits, after notice from the administra-
#uch autopsy examination and tests may be

been subject to injurious exposure to heat, smoke, toxic

performed, then all rights for compensation are for-
feited. The reasonable compensation of such specialists
and the expenses of examination and tests shall be paid,
if the claim is allowed, as part of the expenses of the
claim, otherwise they shall be paid [rom the surplus
fund.

(X} Silicosis: Silicosis means a disease of the lungs
caused by breathing silica dust (silicon dioxide) produc-
ing fibrous nodules distributed through the lungs and
demonstrated by x-ray examination, by biopsy or by
antopsy.

{X} Coal miners’ pneumoconiosis: Coal miners” pneu-
moconiosis, commeonly referred to as “black lung dis-
ease,” resulting from working in the coal mine industry
and due to exposure to the breathing of coal dust, and
demonstrated by x-ray examination, biopsy, autopsy or
other medical or clinical tests.

This chapter does not entitle an employee or his
dependents to compensation, medical treatment, or
payment of funeral expenses for disability or death from
silicosis, asbestosis, or coal miners’ ppeumoconiosis un-
less the employee has been subject to injurious expusure
to silica dust (silicon dioxide), asbestos, or coal dust in
his employment in this state preceding his disablement,
some portion of which has been after October 12, 1945,
except as provided in division (E) of section 412357 of
the Revised Code.

Compensation on account of silicosis, asbestosis, or
coal miners’ pneumoconiosis are payable only in the
event of temporary total disability, permanent total dis-
ability, or death, in accordance with sections 4123.56,
4123 58, and 412359 of the Revised Code. Medical,
hospital, and nursing expenses are payable in accord-
ance with this chapter. Compensation, medical, hospi-
tal, and nursing expenscs are payable only in the event
of such disability or death resulting within eight years
after the last injurious exposure; provided that sach
eight-year limitation does not apply to disability or death
occurring after January 1, 1976, and further provided
that such eight-year limitation does not apply to any
asbestosis cases. In the event of death following continu-
cus total disability commencing within eight years after
the last injurious exposure, the requirement of death
within eight years after the last injurious exposure doos
not apply.

This chapter does not entitle an employee or his
dependents to compensation, medical, hospital and
nursing expenses, or payment of funcral expenses for
disability or death due to silicosis, asbestosis, or coal
minets’ pneumoconiosis in the event of the failure or
omission on the part of the employee truthfully to state,
when seeking employment, the place, duration, and
nature of previous employment in answer to an inguiry
made by the employer.

Before awarding compeasation for disability or death
due tosilicosis, asbestosis, or coal miners’ preumoconio-
sis, the administrator shall refer the claim to a qualified
medical specialist for examination and recommendation
with regard to the diagnosis, the extent of disability,
the cause of death, and other medical questions con-
nected with the claim. An employee shall submit to
such examinations, including clinical and x-ray examina-
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tions, as the administrator requires. In the event that an
employee refuses to submit to examinations, including
clinical and x-ray examinations, after notice from the
administrator, or in the event thal a claimant for com-
pensation for death due to silicosis, asbestosis, or coal
miners’ pneumoconiosis fails to praduce necessary con-
sents and permits, after notice from the commission,
so that such autopsy examination and tests may be per-
formed, then all rights for compensation are forfeited.
The reasonable compensation of such specialist and the
expenses of examinations and tests shall be paid, if the
claim is allowed, as a part of the expenses of the claim,
otherwise they shall be paid from the surplus fund.

{Z) Radiation illness: Any industrial process involving
the use of radivactive materials.

Claims for compensation and benefits due to radia-
tion iliness are payable only in the event death or disabil-
ity occurred within eight years after the last injurious
exposure provided that such eight-year limitation does
not apply to disability or death from exposure occurring
after January 1, 1976. In the event of death following
continuous disability which commenced within eight
years of the last injurious exposure the requirement of
death within eight years after the last injurious exposure
does not apply.

(AA) Asbestosis: Asbestosis means a disease caused
by inhalation or ingestion of asbestos, demonstrated by
X-ray examination, biopsy, autopsy, or other objective
medical or clinical tests.

All conditions, restrictions, limitations, and other pro-
visions of this section, with reference to the payment
of compensation or beoefits on account of silicosis or
coal miners’ pnenmoconiosis apply to the payment of
compensation or benefits an account of any other aceu-
pational disease of the respiratory tract resulting from
injurious exposures to dust,

The refusal to produce the necessary consents and
permits for autopsy examination and testing shall not
result in forfeiture of compensation provided the ad-
ministrator finds that such refusal was the result of
bona fide religious convictions or teachings to which
the climant for compensation adhered prior to the
death of the decedent.

HISTORY: CC § 1465-68a; 109 v 181; 113 v 257; 114 v 26;
137 v 268; 118 v 422; 120 v 449; 121 v 660, 124 v BO6; Bureau
of Code Revision, 10-1-53; 125 v S03(1019); 128 v T43(766) (E
11-2-59); 132 v H 331 (Eff 10-31-67}; 133 v I 680 (Eff 11-25-
69); 135 v H 417 (Eff 11-16-73); 136 v H 1 (ECX 6-13-75); 136 v
H 714 (Eff 12-2-75); 137 v H 1282 {EN 1-1-79); 141 v § 307 (Eff
8-22-86); 145 v 0 147 (EIf 10-20-93); 147 v § 45.9

1 The amendments made by 5B 45 (147 v —} were rejected
by the 114-97 referendum vote on Issue 2.
The effective date is set by section 21 of HB 107,

Cross-References to Related Sections
Hearing administeator; duties, RC § 4121.36.
Partial disability compensation, RC § 4123.57.
Persons entitled to benefits, RC § 4123.69.
Timo for report of physician, RC § 4123.71.

Ohio Administrative Code

Preparation and filing of applications For compensation and/
or benefits. OWCH: QAC 4123-3-08.
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Text Discussion

Background of the occupational disease statate. Ohio Wor
ers’ Comp. § 8.1

Definition of occupational disease. Ohio Workers” Comp.
82

Ervsion of the restrictive statutes. Ohio Workers’ Comp.
8.6

Injurious exposure. Ohio Workers” Comp. § 85

The limitations of the restrictive statutes. Ohio Workes
Comp. § 8.4

Occupational disease procedures. Ohio Woskers’ Comp.
88

Pre-existing weakness, multiple causation, and aggravation .
pre-existing disease. Ohio Workers’ Comp. § 8.9

Special restrictive statutes. Ohio Workers® Comp, § 8.3

Forms
Occupational disease. 3 OJI 365.07

Research Aids

Compensable occupational diseases:
O-Jurdd: Workers Comp §§ 156-178, 416
Am-Jur2d: Workers' C §§ 242 et seq, 321 et seq
C.J.5.: Work C §§ 315-324

ALK

Liability of successive employers for disease or candition allep
edly attributable to successive employments. 34 ALt
958,

Liability under federal employer’'s liability act (45 USC § &
et seq) for industrial or occupational disease or poisaiuy:
122 ALRFed 45.

When statute of limitations begins to run as to cause ol win
for development of latent industrial or occupational di
ease. 1 ALR4th 117

Workers” compensation: Lyme disease. 22 ALRSth 244

Law Review

Aggravation under workmen's compensation. Allyn 1), Kot
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