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INTRODUCTION

The subject property is a drugstore designed and built-to-suit specifically for use by
Walgreens. Walgreens outsourced the development of the property to one of its regular
.contractors. Rather than utilizing mortgage loan financing to pay off the costs of constructing
the store, Walgreens instead entered into a long term lease with the developer to amortize the
construction costs in lieu of a mortgage. The lease did not reflect the market value of the
improvements, as many of the design requirements of the store were unique to the needs of
Walgreens., Rather, the lease reflected the value of the property to Walgreens as the user. In
terms of valuing property, this is referred to as valuing in use. This value in use lease based on

_construction costs in turn formed the basis of a subsequent sale by the developer to an investor.
The value-in-use lease based on construction costs carried the guarantee of payment by one of
the most highly successful, credit-worthy tenants in the country-—Walgreens. The County
Auditor’s and Taxpayers’ appraisers agree that the sale price was driven significantly, if not
totally, by the value-in-use lease and the business success and credit-worthiness of Walgreens as
the tenant guaranteeing payment.

While the issues in this case concern the assessment of a single-tenant commercial
property designed and built specifically for Walgreens, the principles are not altogether different
than those faced by the typical homeowner. Does the cost of building a home always equal its
value? What if the homeowner had unique tastes, perhaps wanted stained glass in the family
room, wheelchair access for a disabled family member, solar panels to generate electricity or a
wine cellar dug into the basement? While most of the home would probably maintain its value,
it is quite possible that a subsequent buyer of that property might not place equal value on the

stained glass, wheelchair access, solar electricity or wine cellar. So the home would have one



value to the user it was designed for, perhaps reflected in the costs of construction, but likely an
-altogether different value to another user/buyer when it came time to sell the property. This
valuation distinction is addressed by The dppraisal of Real Estate, 12% Edition, pp. 24-25, and
illustrates the important difference between the value of a property to a user and the fair market
value to others on the open market,

In the instant matter, the original lease of the subject property refiects the costs of
construction and the use-value to the tenant for which the property was designed. The
subsequent sale of the property, subject to the 60 year value-in-use lease by Walgreeus, a highly
successful and credit-worthy tenant, also .reﬂects the use-value of the property. Furthermore,
reliance on Berea City School Dist. Bd. of Edn. v. Cuyahoga Cty. Bd. of Revision (2005), 106
Ohio St.3d 269 in arguing that the sale is the best evidence of value is misplaced, as the facts and
circumstances of this case more closely reflect this Court’s mandate t Higbee Co. v. Cuyahoga
Cty. Bd. of Revision (2006), 107 Ohio St. 3d 325 that assessment of Ohio real property must
disregard evidenqe concerning the success of the tenant’s business and the value of the property

to a specific user.

STATEMENT OF THE CASE AND FACTS

The subject property is designated by the Hamilton County Auditor as permanent parcel
number 611-0020-0393-00. (Lorms, p. 1),'and is located at 3105 Glendale Milford Road,
Cincinnati. (Lorms, p. 1). MA Richter Viila Ltd. and Vigran Brothers Villa Ltd. (“Taxpayers™)
own the subject parcel. The subject has a total land area of 1.3830 acres. (Lorms, p. 1). The site

was improved in 2003 with a one-story, 14,490 square foot freestanding retail storeroom.

'A copy of the appraisal report prepared by Mr. Robin Lorms was submitted into evidence as Appellees’
(Taxpayers) Exhibit A before the BTA. The Taxpayers were the Appellees before the BT A and are now the
Appellants before this Court. A copy of Mr. Lorms® appraisal is also in Appellants’ Supplement to the Merit Brief,
stamped pp. 52 to 227. It will hereafter be cited as “Lorms, p. _ " and the page numbers cited will correspond to the
original page numbers in the appraisal report.




(Lorms, p. ). The market area for this property is in thé stability stage of its life cycle where
property values are expected to stabilize to slightly increase in the near future. (Lorms,p. 19).
All market attributes are considered average. (Lorms, p. 20).

The subject property was designed and constructed by a third party developer in
accordance with the demands and unique business needs of a specific user, in this case
Walgreens. (Lorms, p. 3). This process of development is frequently referred to as building a
property to suit the user. As is the common practice with these “build-to-suit” properties, the
developer secured a net lease from Walgreens before the commencement of construction based
on the amortized cost of constructing the property. (Lorms, p. 3). A copy of the lease was
provided during the hearing before the Hamilton County Board of Revision (“BOR”") which
indicates that it was signed on September 30, 2002, for a property completed in 2003, and is for a
sixty (60) year term. (Property Lease,” p. 1). The developer then sold the property with the lease
in place in what is commonly referred to as the net lease market, distinguishable from
transactions that typically occur in the open market. As will be discussed below, the sale price
obtained for the property reflected the value of the property to Walgreens in use. (Lorms, p. 3).
- In other words, the sale price reflected “value-in-use” rather than “value-in-exchange” and
therefore an assessment of the property based on its sale price in the net lease market would
result in a use-value assessment prohibited by law in Ohio.

For the tax year 2004, the Hamilton County Auditor (“Auditor”) placed a fair market
value on the subject parcel of $4,375,000. On March 28, 20035, the Taxpayers filed a complaint
with the Hamilton County Board of Revision (“BOR™) seeking to decrease the fair market value

of the parcel to $2,000,000. The Cincinnati School District Board of Education (“School

? A copy of the build-to-suit, value-in-use lease was entered into evidence before the BOR as Exhibit A. Tt is also
ncluded in Appellants® Supplement to the Merit Brief, stamped pages 296 to 316.



- Board”) filed a counter-complaint on May 23; 2005 seeking to retain the Auditor’s value. The
Auditor had established the value for the property based upon an April 14, 2003 transfer of the -
subject property from the developer to the Taxpayers for $4,375,000.

On July 19, 2005, the BOR held a hearing concerning the complaint. The Taxpayers
presented the appraisal of Integra Realty Resources and Robin Lorms, MAI, CRE, expressing an
opinion of value of $1,950,000 and a copy of the build-to-suit, value-in-use lease. The Auditor’s
staff appraiser, Antoinette Ebert, testified in support of the Auditor’s value. On July 27, 2005,
the BOR issued its decision decreasing the Auditor’s value to $1,950,000. The Auditor, a
member of the BOR, appealed this decision to the Ohio Board of Tax Appeals (“BTA”) on
August 22, 2005.

The case was assigned to Attorney Examiner Rebecca Luck. The case proceeded to
hearing before the BTA on September 20, 2006. Once again, the Auditor relied on an appraisal
prepared by Antoinette Ebert, staff appraiser for the Hamilton County Auditor’s office. Ms.
Ebert testified that she believed that the value of the subject property was consistent with its sale
price. Upon completion of her testimony, the appraisal of Ms. Ebert was entered info evidence
as Appellant’s Exhibit 1.>

In addition to the statutory transcript from the BOR, which contained, among other
things, the build-to-suit lease that encumbered the subject property at the time of its sale, the
Taxpayers once again offered the appraisal and testtimony of Robin Lorms at the BTA hearing.
Mr. Lorms outlined various reasons why the sale price was not reflective of value, and how the

sale price primarily reflected the use-value of the property instead of its value-in-exchange. Mr.

* The appraisal report prepared by Ms, Ebert was admitted into evidence as Appellant’s (Auditor’s) Exhibit 1 before
the BTA. Tt can also be found in Appellants’ Supplement to the Merit Brief, stamped pp. 228 to 295, It will
hereafter be cited as “Ebert, p. _ ” and the page numbers cited will refer to the original page numbers in the
appraisal report.



Lorms further supported his opinion with an independent appraisal of the subject property for

$1,950,000. Upon completion of his testimony, Mr. Lorms’ appraisal was admitted into -

evidence as Appellees’ Exhibit A.

On March 9; 2007, the BTA reversed the BOR’s decision and determined that the sale

price was the best evidence of value: The Taxpayers’ appeal from the BTA decision is now

before this Coutt,

"ARGUMENT IN SUPPORT OF PROPOSITIONS OF LAW

The Taxpayers will establish, by clear and convincing evidence submitted in the record,

the following:

L.

II.

1I1.

V.

The holding in Berea City School Dist. Bd, of Edn. v. Cuyahoga Cty. Bd. of
Revision (2005), 106 Ohio St.3d 269, is not applicable to this case as the Berea
case addressed the acceptance of a sale price that was indicative of the value of
the real estate in-exchange where the property was multi-tenant and not built-to-
suif a particular tenant. In-contrast, the instant matter concerns the sale of a
single tenant property valued in-use, where the property was built to that tenant’s
unique needs and the transfer is reflective of the business success and credit-
worthiness of the tenant and is unrelated to the value of the underlying real estate.

Adoption of the sale price of the subject property would result in an unlawful
assessment in use.

To adopt the sale price as the value of the subject property would be inconsistent
with this Court’s holding in Higbee Co. v. Cuyahoga Cty. Bd. of Revision (2006),
107 Ohio St. 3d 325, wherein this Court rejected evidence of value inextricably
intertwined with the non-real estate business value of the tenant.

Accepting the sale price as the property’s value is inconsistent with prior
decisions of this Court, including most recently Strongsville Bd. of Edn'v.

. Cuyahoga Cly. Bd. of Revision (2007), 112 Ohio St. 3d 309, that rejected similar

sale and leaseback transactions.

The testimony of the appraisers concerning the facts and circumstances

surrounding the transfer of the property, and the characterization of the transfer's

unreliability as an indication of value, constitutes admissible, competent, and
probative evidence before the BTA.



VL - Adoption of the sale price in this case is inconsistent with Ohio law; suceinetly
stated by this Court in Alliance Towers, Ltd. v. Stark Cty. Bd. of Revision (1988),
--37 Ohio St.3d 16, that it is the fee simple value of the property which is to be
valued for real property tax purposes.

VII. . The appraisal of the subject property by the Taxpayers® expert constitutes
competent, probative evidence of its value.

VIII. The appraisal of the subject property by the Auditor’s witness does not Lonstltute

competent, probative evidence of its value,

I. The holding in Berea City School Dist. Bd. of Edn. v. Cuyahoga Cty, Bd. of
Revision (2005), 106 Ohio St.3d 269 is not applicable to this case as the Berea
case addressed the acceptance of a sale price that was indicative of the value
of the real estate in-exchange where the property was multi-tenant and not
built-to-suit a tenant. In contrast, the instant matter concerns the sale of a
single tenant property valued in-use, where the property was built to that
tenant’s unique needs and the transfer is reflective of the business success
and credit-worthiness of the tenant and is unrelated to the value of the
underlying real estate.*

In the instant matter, the Auditor is relying on-a sale in support of the assessment of the
subject property. In Zazworsky v. Licking Cty. Bd. of Revision (1991), 61 Ohio St. 3d 604, 605-
606, this Court, quoting Ratner v. Stark Cty. Bd. of Revision (1988), 35 Ohio St.3d 26, 28, stated:
“[A]lthough the actual sale price provides strong evidence of market value other factors can
affect the use of the sale price of property as evidence of its true value. These factors might -
include the mode of payment, sale-lease arrangements, [or] abnormal economic ¢conditions.”
While this Court overturned Ratner in Berea, supra, it only did so in part, specitically as it -
relates to a sale where the price incorporated favorable financing. Considefation of “other
factors” showing that the sale is not indicative of value remains subject to review. -

The Auditor and the BTA in its decision place great reliance on Berea. What is beyond

dispute, however, is the substantial factual difference between Berea and the instant matter. Tn

the instant matter, as will be explained below, the sale of the subject property, subject to a build-

* This Proposition of Law addresses Assignments of Error 14 and 16,



to-suit, value-in-use, net lease, reflects the value of the property in use to a specific tenant. In
contrast, the Berea sale price reflected the property’s value-in-exchange and, absent evi.dence
indicating otherwise, the Court adopted the sale price. The issue of whether the adoption of the
sale price would reflect the use-value of the Berea property was not raised. Unlike the instant
case, there was no evidence in Berea that the property in that case was subject to a built-to-suit,
value-in-use lease that later formed the basis for the sale of the property in the net lease market.
In fact, the Berea property had three tenants -~ Kmart, Lentine’s, and Burger King -- which
would clearly be inconsistent with the idea that it was functional or built-to-suit for only one
user, as is the case with the subject property. Fﬁthemore, there was no evidence that the sale
price in Berea was a function of the business success and credit-worthiness of the tenants.
Because the Berea property was not sold subject to a value-in-use lease designed to amortize the
costs of construction, the sale of the property reflected its value-in-exchange, not its value-in-use.

Conversely, as will be discussed below, the instant sale is clearly reﬂective of the subject
property’s use-value, driven by the build-to-suit, value-in-use lease encumbering the property as
well as the credit-worthiness of Walgreens as a tenant. Accordingly, the Berea decision is
inapposite and does not answer the issues raised in the instant appeal. Indeed, this Court's
decision in Higbee addresses the facts and circumstances in the instant appeal and mandates that
the sale of the subject property not be relied upon as an indication of value.

Finally, it should be emphasized that the exception to Berea at issue in this case is
extremely narrow. Those properties that are single tenant are an extremely small component of
the overall market for commercial real estate,” Furthermore, not all single tenant commercial
properties are designed specifically for a user, with a lease to amortize construction costs, and

then sold pursuant to that lease in further reliance on the success and credit-worthiness of the



tenant. As such, the exception to Berea urged by the Taxpayers would apply to a very limited
number of properties.

II. The adoption of the sale price of the subject property would result in an
unlawful assessment in use of the subject property.’

The sale price of the subject property represents its value-in-use. (Lorms, p. 3). This
Court has consistently ruled that the Ohio Constilution prohibits the adoption of the use-valﬁe of
real estate for assessment purposes. In Stare ex rel. Park Inv. Co. v, Board of Tax Appeals
(1972), 32 Ohio St. 2d 28, this Court stated as follows:

* % * We have held that Section 2, Article XII of the Ohio
Constitution and the Fourteenth Amendment to the United States
Constitution require that the ultimate result of an appraisal must be
to determine that amount which the property should bring if sold
on the open market. State ex rel. Park Invest. Co., v. Bd. of Tax
Appeals, supra (175 Ohio St. 410, 412); State ex rel. Park Invest.
Co., v. Bd of Tax Appeals, supra (26 Ohio St. 2d 161, 167).

L B

Since the current use method of evaluation excludes, among other
factors, location and speculative value which comprise market
value, such current use method cannot be made the basis for
valuation of real property for tax assessment purposes, and that
portion of [the statute] making provision for such method of
valuation is invalid, as being contrary to Section 2, Article XII of
the Ohio Constitution, which enjoins that land and improvements
thereon shall be taxed by uniform rule according to value.
(Emphasis added.)

Consistent with the above holding of this Court, in a case virtually identical to the instant
matter, the BTA recently held that th¢ sale of a drugstore subject to a build-to-suit lease was, in
fact, indicative of its value-in-use. In Dayton School Dist. Bd. of Edn. v. Montgomery Cty. Bd. of
Revision (September 2, 2005), BTA No. 2004-V-76, unreported, the BTA had the opportunity to

address the exact same questions that are at issue in the instant matter and concluded that the sale

* This Proposition of Law addresses Assignments of Error 2, 3,4, 5,6, 8,9, 10, 11, and 12,



price of a build-to-suit, single tenant retail property is a function of the tenant’s credit-worthiness
-and an indication of the use-value of the property. Just weeks before this Court issued its
decision in Berea, the BTA rejected an appraiser’s reliance on sales of drug stores that were.
built-to-suit, stating the following:

Nevertheless, [the BOE’s appraiser’s| opinion of value is borne

from his exclusive reliance on the sixteen similar build-to-suit

comparables, all of which present the same issues concerning the

occupants' credit-worthiness and the like. The data gleaned from

the comparables appear to be tied (as is in the case of the subject)

to the credit-worthiness of their tenants. The difficulty in relying

upon income derived from a business activity, or value in use, is

- that the value ultimately derived may not be the market value of

the subject property. (Emphasis added)

The decision in Dayton was, in part, a determination of the nature of single-tenant, net
leased sales that is indistinguishable from the questions that are being raised in the instant
appeal. The BTA in Dayfon properly recognized the prohibition against use-value assessments
articulated by this Court in State ex rel. Park Inv. Co. and Higbee. Obviously, the BTA in the
instant maiter only subsequently felt erroneously constrained by this Court’s Berea decision in
adopting a sale price that the BTA clearly believes reflects its value-in-use.

As discussed above, none of the questions relating to use-value and the non-real estate
value of the tenant’s credit-worthiness were at issue in Berea, unlike the instant case. The
evidence in the instant record, which has not been impeached or rebutted in any way, and is
supporied by appraisal theory, law, expert testimony, and data from market transactions,
indicates that the adoption of the sale price would result in a prohibited use-assessment of the
subject property.

To understand how the transaction in this case represents the use-value of the subject

property, it is necessary to review the theoretical and logical underpinnings of the notion that the



sale of the subject property is indicative of its use-value, The best way to examine the concept of
use-value is to consider the often cited example of a hypothetical manufacturer with a unique
manufacturing process. As discussed in The Appraisal of Real Estate on page 25, and in M.
Lorms’ appraisal beginning on page 37, the hypothetical manufacturer’s property might have a
use-value to the manufacturer for which it was designed and built in order to maximize the utility
of their business enterprise. - If the same building was placed on the open market, however, and
other manufacturers that did not utilize the same manufacturing process were to purchase it, it
would have a different, lesser value in exchange.®

The value-in-use to the manufacturer that designed the manufacturing property and had it
built-to-suit its business enterprise cannot be the basis of the assessment of the property under
Ohio law. To see how this prohibited result might occur if a transfer like the instant one is
utilized to value property.in Ohio, one first needs to consider how the occupancy by the
hypothetical manufacturer might be accomplished.

If the manufacturer decides to own its facility, it could buy the land, hire an architect and
contractor, and have the facility constructed to its specifications. (Lorms, p. 37). After it is built,
the manufacturer can take out a mortgage to amortize the costs of the land and building. Many
businesses, however, rather than investing in ownership of thetr real estate, can earn higher
returns on their capital in their core business. (Lorms, p. 37). Therefore, these users prefer to
lease their real estate. Again, returning to the hypothetical manufacturer, if it decides to lease its

real estate, it can do so either via a sale/leaseback arrangement or by simply entering into a lease

® The value-in-exchange need not necessarily be less than the value-in-use. Specifically, in Ohio, agriculture
property is valued under the state’s Certified Agricultural Use Valuation (“CAUV™) program. The program is
necessary because property is otherwise valued-in-exchange in Ohio. In contrast with the manufacturing property
example and the subject property before this Board, the value of properties in use for agriculture are usually less
than their value in exchange.

10



with a third party developer who is hired to construct the property for the manufacturer. As Mr.
Lorms stated,
[W]hether the user designs, builds and owns their own facility;
designs, builds and enters into a sale/leaseback transaction; or,
enters into a build-to-suit lease agreement with a developer, the
development costs, sale price or lease rates are driven by the value
in use to the business enterprise. (Lorms, p. 39).
The resulting lease is a function of the costs to develop the property. (Lorms, pp- 37-38).
In turn, the costs to develop the property e;re a function of the specific and unique needs of the
manufacturer’s business enterprise. {Lorms, p. 37). The obsolescence that may be inherent in
the design to other manufacturers is not reflected in the build-to-suit lease. (Lorms, p. 38).
Therefore, the lease reflects the property value to the user, or value-in-use, not its market value
or value-in-exchange. (Lorms, p. 38). Similarly, any subsequent sale based upon that value-in-
use lease is a reflection of the value of the property in-use, not in-exchange. (Lorms, p. 38).
Although the foregoing example concerns the development of a manufacturing facility
that has different value-in-use than its value-in-exchange, the same principles apply to other
property types as well. Whereas a manufacturer might have a floor-plan unique to its business
enterprise, including specific square footage requirements, ceiling heights, loading docks,
construction materials, and layout, so too may a retailer. (Lorms, pp. 38-39), Many retailers
have floor-plans and requirements that are equally unique to their business enterprise.
(Transcript of Hearing before the BTA. pp. 93-96, 98-100).”
Indeed, evidence that these specific design requirements differ from user to user can be

found in the fact that single-tenant retail properties are almost always built-to-suit for the user.

(Lorms, p. 21). If these design requirements were readily interchangeable, these stores would be

" The Transcript of Hearing before the BTA is also included in Appellants’ Supplement to the Merit Brief, stamped
as pp. I to 51. It will hereafter be cited as “Tr,, p. " and the page numbers cited will refer to the original page
numbers identified in the Transcript.
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- built speculatively and held on the open market for sale or lease to the highest bidding user.
This, however, is not the manner in which these stores are developed, as drugstores are never
built on a speculative basis. (Lorms, p. 21).

One of the most obvious differences between various drugstore users is the size of the
storeroom required by each. In Ohio, Walgreens utilizes the largest floorplan at 14,000 — 15,000
square feet, while the typical Rite Aid or CVS is only in the 10,000 square foot range. (Tr., pp..
98-99). Walgreens stores are over-forty percent (40%) bigger than other users in the exact same
business which is generally dominated, in Ohio, by these three major market participants. There
are also very few other types of retailers that can occupy this size of space. (Tr., pp. 99-100).

In addition to size requirements that are unique to Walgreens, additional aspects of these
buildings render them obsolete to other retail users in the market. For example, the entryways
are not forward facing and there are limited windows either for merchandising display or
aesthetics. (Lorms, p. 22). Further, the pharmacy build-out and drive thru are of limited or no
utility for other potential users. (Lorms, p. 22).

In the case of the subject property, whatever obsolescence is inherent in the Walgreens
improveménts is not reflected in the purchase price of the subject property when it is sold subject
to a Walgreens build-to-suit lease, as the build-to-suit lease reflects the value of the property only
to Walgreens, not the rest of the market in exchange. As Lorms explained:

Where a building is designed and constructed to meet the user’s
specific needs, regardless-of whether the ultimate transaction
results in the user leasing the new building, purchasing it from the
developer, or building it itself and then selling to an investor
(sale/leaseback), the final outcome is identical — a financial
transaction to accommodate the value-in-use by the specific user.
The value reflected by that transaction is unique to that specific

user and not, in and of itself, reflective of the market value or value
in exchange of the property.” (Lorms, p. 40).
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PROPERTIES SUBJECT TO A VALUE-IN-USE LEASE ARE:SOLD IN THE NET
' - LEASE MARKET, NOT THE OPEN REAL ESTATE MARKET

. After a user has a building built-to-suit, and executes a value-in-use lease with its
developer to amortize the construction costs, the property will typically be sold to a third party in
what is commonly referred to as the net lease market as opposed to the traditional real estate

~market. (Tr., p. 113). In the net lease market, single tenant properties with high credit tenants
and long term leases are sold to investors. (Tr., pp. 113-116). As explained below, a sale of the
property in this market is determined based on the value-in-use lease and the credit-worthiness of
the lessee without regard to the value-in-exchange of the real estate, and therefore is not
indicative of the market value of the property.

Many characteristics of the net lease market distinguish it from the typical real estate
market. First, the typical buyer is frequently from out of town, has limited knowledge of local
real estate market dynamics, and may not even personally see the property before purchasing it.
(Tr., pp. 114-119). Such buyers base their purchase decisions on the value-in-use lease and the
credit-worthiness of the tenant, without regard to the value of the real estate itself, (Tr., pp. 114~
119). In contrast, the typical purchaser in the traditional real estate market is much more
knowledgeable about the local market, is motivated by typical real estate fundaments such as
location and certainly would be unlikely to purchase a property without ever seeing it. (Lorms,
p. 4).

- Second, the financing of net lease transactions is quite different from other real estate
transactions. (Tr., pp. 114-119), Whereas in the average real estate transaction the [ender will
require debt service coverage of 1.2 to 1.3 times the net income generated by the property, the

debt service coverage required from a buyer of a net leased property is only 1.003. (Lorms, p.
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42)®. The low debt service rate allows for buyers to pay higher prices and produce lower down
payments in net lease transactions. Indeed, when the spread between net lease payments of the
user/tenant and the debt service of the buyer is only 0.003, it suggests that the lessee, for all
intents and purposes, stands in the shoes of the borrower/buyer. For all but the slimmest amount,
it is the lease payment of the lessee servicing the entire debt on the property. This suggests that
the build-to-suit net lease transactions, unlike sales in the traditional real estate market, are
nothing more than financing mechanisms for the user. (Lorms, p. 21).

Third, unlike traditional real estate investments such as apartment buildings, office
buildings, or shopping centers, which require active professional management for the investment
to succeed, the ownership of net-leased property is completely passive. (Lorms, p. 44). A
transaction involving net-leased property, with passive income based upon the credit-worthiness
of the tenant, is much more akin to a financial or bond transaction than a real estate transaction.
(Lorms, p. 44).

Fourth, much like the financial markets, net-leased properties are much more liquid than
other types of investments in real estate. (Lorms, p. 44). Whereas the typical real estate
transaction is culminated only after extensive time, effort, and due diligence, the net-leased
properties are bought and sold over the internet, often sight unseen. (Lorms, p. 44). If it
becomes necessary for the property to again be sold, it can again be listed on the internet and
quickly sold, unlike a traditional real estate sale.

In summary, the value-in-use lease, which reflects the cost to construct the property to the
specific requirements of the user’s business enterprise, is the basis of the value-in-use sale price
in the net-lease market. The net-lease market has many characteristics that distinguish it from

traditional real estate markets, including (1) purchase prices driven by the value-in-use lease and

¥ See also, a significant number of articles detailing this phenomenan in Lorms, Addendum F,
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the credit-worthiness of the tenant without regard to the market value of the real estate being
. purchased, (2) different debt service requirements, (3) passive ownership with no need for any
professional management in order to maintain the value of the investment, and (4) much greater
liquidity. As -such., the sale price of a net-leased property in the net lease market does not reflect
the value of the underlying real property in the normal real estate market, i.e. its value-in-
- exchange. Therefore, an assessment of the property based on the sale price in the net lease
market is prohibited by Ohio law. State ex rel. Park Inv. Co., supra.
- MARKET EVIDENCE REFLECTS THE DISTINCTION BETWEEN
VALUE-IN-USE AND MARKET VALUE

Based upon the foregoing, one would expect to find evidence of transactions in the
market showing a lack of correlation between value-in-use net lease sale prices and the values of
the underlying real estate. Such evidence is abundant. Consider the value-in-use net lease sales
of various Walgreens drugstores in greater Columbus presented in Mr. Lorms’ report. The
comparison between the Walgreens on Kenny Road and the Walgreens on South High Street is
but one of many that illustrates the lack of any relationship of the value-in-use net lease sale

prices to the underlying real estate.
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Sale Comparison 1
(A superior location on Kenny Rd. sells for less than an
inferior location in South Columbus)
Population
Year | Sale Price Per [Household
Property Built | Date | GLA®? | Square [Income OAR"
(Square| Foot [Housing
feet) Value
Walgreens 24,961
4540 Kenny Rd.| 2005 | 12/05 } 14,820 | $367.85 $70,218 6.25%
Columbus, Chio $181,130
VWalgreens 13,207
3445 S. High St.| 2003 | 11/04 | 14,560 | $376.48 [$49,249 6.25%
Columbus, Ohio $90,666

(Lorms, p. 46).

It seems unimaginable that a property on South High Street is equal in value to an
identicai property on Kenny Road. In fact, the Kenny Road property actually sold for less.
Despite the fact that the Kenny Road property is newer, in a far superior location, with an §9%
greater population, 43% greater income levels, and over twice the housing values, the South
High Street property sold for slightly more. This cannot reasonably be explained on the basis of
the underlying real estate fundamentals, Rather, it is strong evidence that the sale price in these
types of transactions are determined by factors éther than the real estate itself, such as the long
term lease of a successful and credit-worthy tenant.

Another example showing that value-in-use net lease sales are not correlated to the value
of the real estate is the comparison between two big box sales in the greater Columbus area.

Below are the characteristics of the Lowe’s property on Brice Road, which sold subject to a

® Gross Leaseable Area.
' Overall Capitalization Rate.

16



value-in-use net lease, and the former Kmart on Mill Run, which sold unencumbered:!! As.
discussed above, this transaction also demonstrates the overwhelming difference between the
sale price paid for a property subject to a build-to-suit, value-in-use lease, and the sale price paid

for an unencumbered, fee simple interest.

Sale Comparison 2

(Demonstrating an inferior property sells for almost twice as
much as a superior property due to a value-in-use net

lease)
Lowes’s Former Kmart
2888 Brice Road (3780 Mill Run
Columbus, Ohio Hilliard, Ohio
(Net Lease, (Unencumbered
Value in Use |Fee Simple Sale)
Sale)
Population (3-Mile 78,231 76,609
Radius)
HH Income (3-Mile $55,594 $88,655
Radius)
Land Size 12.836 Acres| 12.240 Acres|
Building Size 125,357 SH 121,876 SF
Year Built 1995 1995
Sale Date April-05 August-05
Sale Price $10,636,470 $5,800,000
Price per SF $84.85| $47.59

(Lorms, p. 45).

Again, it seems unimaginable that a nearly identical property on Brice Road in
Columbus, in an inferior market, is worth twice as much as a property on Mill Run in Hilliard.
Such transactions do happen, however, in the value-in-use net lease market. Once again, the

comparison shows that the value-in use net lease sale price is completely unrelated to the value

"' Kmart was the former tenant, not the seller of the property.
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“of the underlying, fee simple real estate. -In fact, the former Kmart property is actually located in
a superior area-by many measures, including area rents, occupancy, development activity, and
household income: (Lorms, p. 45). Yet t_he Lowe’s property sold for almost twice as much.
This is inexplicable on the basis of the unencumbered, fee simple value of the real estate.. The
vast divergence can only be explained by eithér (1) the credit-worthiness of Lowe’s, or (2) the
fact that, as discussed by Mr. Lorms-on page 21 of his-report, a build-to suit lease, as is the case
with the Lowe’s lease, does not reflect any market obsolescence but rather, the value to Lowe’s
as the tenant. Neither of these two factors is present in the sale of the unencumbered former
Kmart in a superior location.

The last example concerns the Walgreens at Demorest and Clime in Columbus. At the
opposite cornet to the Walgreens drugstore, there is' a CVS drugstore. Below are the

characteristics of each,
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: Sale Comparlson 3
(At the same intersection two comparable drugstore properties
- sell for significantly different values)
(Demographics)
FPopulation
' ‘ : . Price Per HH Income
Froperty . | YearBuilt | Sale Date | GLA SF Housing Value
Walgreens
1280 Demorest Rd. 2002 9/4/02 14,490 | $271.74 Same
Columbus, Chio intersection
CVS (same corner)
3499 Clime Rd 1999 7/26/04 10,113 | $206.90 Same
Columbus, Ohio - intersection

(see Bd of Edn. of the Columbus City Schools v. Franklin Cty. Bd. of Revision (May
18, 2007), BTA Case Nos. 2005-R-329 and 330, unreported, on appeal to the Ohio
Supreme Court docket number 2007-1086.)

It seems difficult to explain how a similar drugstore at the same intersection would be
worth 30% more than the other. Again, this sale reflects that value-in-use net lease market
transfer prices are not guided by real estate fundamentals, however. Just over a 30% difference
in value for nearly identical properties at the same intersection is once again inexplicable on the
grounds of real estate considerations. In fact, the CVS property sold almost two years later, over
which time property values presumably went up. Certainly, these sales cannot be considered to
be the best evidence of real estate value for each property, as their divergent sale prices cannot
reasonably be reconciled. The differences in the sale price can only be accounted for if one goes
beyond the underlying real estate and consider the differences in the success and credit-
worthiness of Walgreen and CVS. Assessing the subject in accordance with its sale price,
-therefore, would be assessing Walgreens as a business, not the real estate. Such an assessment is

prohibited by Ohio law. This transaction will also be revisited, infra, as it reflects almost
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perfectly the hypothetical scenario outlined and rejected as evidence of value by this Court in
Higbee Co. v. Cuyahoga Cty. Bd. of Revision (2006), 107 Ohio St. 3d 325.
: THE PRINCIPLE OF SUBSTITUTION PROVIDES FURTHER-
EVIDENCE THAT THE SALE PRICE IS NOT CORRELATED TO THE
" VALUE OF THE REAL ESTATE

Ano;:her aspect of the instant matter that supports the proposition that the sale of the
subject property is not reflective of its real estate value can be derived from the principle of
substitution. Accofding to the principle of substitution, “a prudent buyer would pay no more for
a property than the cost to acquire a similar site and construct improvements of equivalent
desirability and utility without undue delay.” (The Appraisal of Real Estate, 12" Ed. p. 350).

The brand new replacement cost estimate of the subject’s land and improvements
determined by Mr. Lorms is $2,469,907 (Lorms, p. 54), disregarding for the purpose of this
argument the significant amount of depreciation identified by Mr. Lorms, Although the
Taxpayers disagree with the Auditor’s appraiser, Ms, Ebert, even she admitted that the land and
building could be replaced new for only $3,552,610. (Ebert, p. 40). Yet, even though the
replacement cost of the land and building is between $2,469,907 (Lorms) and $3,552,610
(Ebert), the property sold for $4,375,000. As such, the purchase price is approximately 44%
higher than the replacement cost determined by Mr. Lorms, ignoring any depreciation. Even if
the replacement cost new determined by Ms. Ebert, is utilized, the purchase is stifl approximately
19% higher than the cost to purchase the land and build the exact same building.

Whether utilizing Mr. Lorms well-supported replacement cost or the hypothetical,
unsupported replacement cost of Ms. Ebert, both estimates are significantly below the purchase
price of the subject property. Why would a buyer pay so much more for a property than it would

cost to build? Clearly, a sixty (60) year lease to a successful and credit-worthy tenant influenced
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the price paid for the subj ect:property. The sale'in this case is so at odds with the principle of

substifution that either a well-established principle of appraisal theory is wrong, or the sale of the

subject property is not correlated to the value of the real estate. It is the Taxpayers’ position that
1tis fhe sale‘ price that is unreliable, not the principle of substitution.

As-discussed above, the sale of the subject property is reflective of its value-in-use to the
user for which it was built. The property was built-to-suit for Walgreené. Given a floor plan
tailored to Walgreens’s unique requirements, the construction costs reflect a value-in-use to
Walgreens. The resulting lease was designed to amortize these value-in-use construction costs.
The property was subject to this lease at the time of its sale in the net lease market. The net lease
market, as demonstrated by the examples above, is motivated by non-real estate factors.
Considering all of the unique characteristics of both this property and the market in which it

transferred, the sale of this property is not reflective of its unencumbered, fee simple value.

III. - To adopt the sale price as the value of the subject property
would be inconsistent with this Court’s holding in Highee Co.
v. Cuyahoga Cty. Bd, of Revision (2006), 107 Ohio St. 3d 325,
wherein this Court rejected evidence of value inextricably
intertwined with the non-real estate business value of the
tenant.'?

In Higbee, the Taxpayer proffered evidence in which the valunation of a single-tenant
retail property was based upon the gross sales of a tenant. This Court rejected this approach as
an impermissible valuation of the property essentially in use. In rejecting a valuation based on
gross sales, this Court held:

If it is the real property being valued, its valuation cannot be made
to vary depending on the success or lack thereof of the businesses

located on the property. Admittedly, the location of a property
may influence the sales made by a merchant at that property.

"2 This Proposition of Law addresses Assignments of Error 1, 2, 3, 4, 10, 11, and 18.
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However, the merchant’s business practices may also influence
sales. The business factors and the real-property factors must be
separated when the real property is being valued for tax purposes.
Higbee, supra, at 395.

This Court acknowledged that gross sales could vary by location; but the influence of the
tenant’s business practices would remain with the tenant. That is, while gross sales could be
partially attributable to the location of the real estate, they could also be attributable to the

“success or lack thereof of the tenant as a business, and therefore this Court rejected valuation
based on gross sales. Similarly, in this case, the business practices of the tenant, Walgreens,
have resulted in significantly above average credit-worthiness, which in turn drives the resulting
sale price higher than it would etherwise be, Whether it is gross sales or credit-worthiness, both
are a function of the tenant. In fact, credit-worthiness has an even stronger correlation with the
tenant’s business practices than gross sales do. Indeed, gross sales for the same tenant, say,
Walgreens, can vary by location, but their credit-worthiness remains constant no matter which
location they are operating from. As such, there would tend to be an even greater non-real estate
component that is a function of credit-worthiness when compared to gross sales. If gross sales
impermissibly clouded the value in Higbee, the successful business practices of Walgreens and
its above-average credit-worthiness, which artificially inflated the sale price, should be of even
greater concern to this Court.

The fact that the sale price in this case was driven by the success and credit-worthiness of
Walgreens seems beyond dispute, as the appraisers for both the Taxpayers and the County have
agreed. (Lorms, p. 4, Ebert, p. 41). Even the BTA, just weeks before it erroneously felt
constrained by Berea, agreed with the position that the kind of sale at issue in the instant matter
is a function of its use-value and the success and credit-worthiness of the tenant. In Dayion,

when the BTA considered the valuation of a Rite Aid store, it concluded:
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Nevertheless, [the BOE’s appraiser’s} opinion of value is borne
from his exclusive reliance on the sixteen similar build-to-suit
comparables, all of which present the same issues concerning the
occupants' credit-worthiness and the like. The data gleaned from
- . the comparables appear to-be tied (as is in the case of the subject)
-to the credit-worthiness of their tenants. The difficulty in relying
-upon income derived from a business activity, or value in use, is
" that the value ultimately derived may not be the market value of
the subject property. Dayton, supra.

In the instant matter, even the County’s own appraiser, Ms. Ebert, admitted that the sale
price of the subject property and other net-leased properties are driven by the business success
and credit-worthiness of the tenant. According to Ms. Ebert, “[t]hese types of sales are *Credit .
Tenant Net Lease Properties.” They are called Credit Tenant Net Lease properties because the
credit-worthiness of the tenant is a major component in determining sales price and desirability
to investors.” (Ebert, p. 41).

On behalf of the Taxpayers, Mr. Lorms further elaborates on this point in his appraisal:

‘The tenant’s credit 1s significantly above average and. the length of
the lease is significantly longer than average, both of which
- decrease the applicable capitalization rate and increase the market
value of the leased fee interest. The tenant’s credit is reflective of
the strength of the business operation conducted by the tenant.
Therefore, the.sale price is positively influenced by economic
.characteristics which are atypical of most properties. In addition,
the buyer was not buying the “right to lease an interest or occupy
property.” Therefore, the rights purchased did not meet the
- definition of the fee simple estate or provide an equivalent value -
indication. Rather, they reflect the underlying value of the
- business using the property. When it is unencumbered real
property that is being valued, its valuation should not be made to
- vary based upon the success or lack thereof of the business located
_on the property.” (Lorms, p. 4).

This Court further illuminated the problems associated with allowing a tenant’s business
success to influence the assessment of the real property, discussing the following scenario:

Assume two identical anchor department store buildings in the
same mall, operated by different owners. If one store has higher
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sales per square foot than the other, is the property housing the
store with the lower sales worth less than the building housing the

. store with the higher-sales? While the store with the higher sales
per square foot may be worth more as a business, that
consideration must be separated from a valuation of the real
property. The two buildings in the hypothetical mall should be
valued the same if they are identical. Higbee at p. 334.

- Also consider the hypothetical described by Mr. Lorms in his appraisal:

As a final example of why these build-to-suit leased fee transfers
can not be used as an indication of the market value of the fee
simple estate, we provide a hypothetical situation where two
identical retail buildings are sitting side by side, with identical
physical characteristics and identical lease circumstances, except
one is occupied by Walgreens and the other is occupied by Rite
Aid. While the fundamental real estate characteristics are identical
and the market value of the fee simple estate should be identical,
the Walgreens store would have a significantly higher leased fee
value because of the success of Walgreens’ business operations
and the resulting superior credit-worthiness and the lower
applicable capitalization rate.” (Lorms, p. 47).

In fact, as discussed above, the hypothetical examples that concerned both this Court in
Higbee and Mr. Lorms in his appraisal have come to fruition in actual transactions in the market.
Recall that the CVS and the Walgreens stores at Demorest sold for widely different prices, even
though they are located at the same intersection and are essentially the same real estate. It is
practically the same situation as the hypothetical this Court discussed in figbee and Mr. Lorms
discussed in his appraisal. (Higbee, at 334, Lorms, p. 47).

There appears to be substantial agreement between the parties in this case, their
appraisers, the BTA in Dayton just prior to Berea, and this Court in Higbee. It is the opinion of
Ms. Ebert for the County, Mr. Lorms for the Taxpayers, and the pre-Berea BTA in Dayton,
supra, that the sale of the subject property was a function of the success and credit-worthiness of
the tenant and its value-in-use. Therefore, pursuant to this Court’s holding in Higbee, the sale of

the subject property must be rejected as the best evidence of value.
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IV. . Itwould be incounsistent with prior decisions of this Court,

- including most recently Strongsville Bd. of Edn v, Cuyahoga
Cty. Bd. of Revision (2007), 112 Ohio St. 3d 309, that rejected
similar sale and leaseback transactions, to accept the sale price
of the subject property.”?

This Court has consistently rejected as evidence of value a sale that involves a
sale/leaseback transaction. See Strongsville Bd. of Edn. v. Cuyahoga Cty. Bd. of Revision
(2007), 112 Ohio St. 3d 309; S. Euclid/Lyndhurst Bd. of Edn. v. Cuyahoga Cty. Bd. of Revision
(1996), 74 Ohio St. 3d 314, 317; Kroger Co. v. Hamilton Cty. Bd. of Revision (1993), 67 Ohio
St. 3d 145; Cleveland Hts./Univ. His. Bd. of Edn. v. Cuyahoga Cty. Bd. of Revision (1995), 72
Ohio St. 3d 189; Pingue v. Franklin Cty. Bd. of Revision (1999), 87 Ohio St. 3d 62, In these
cases, this Court concluded that such sales are nothing more than financing transactions for the
underlying real estate. In the typical sale/leaseback transaction, the user builds the building, sells
it, and leases it back. This type of fransaction 1s virtually identical in both structure and purpose
to the build-to-suit, net lease sale that is at issue in the instant matter. In both types of
transactions, the leases are designed to amortize the costs of development, while allowing the

user greater financial flexibility. As Mr. Lorms testified:

"Whether the user designs, builds, and owns their own facility,
designs, builds, and enters into a sale/leaseback transaction; or
enters into a build to suit lease agreement with a developer, the
development costs, sale price, or lease rates are driven by the value

" in use to the business enterprise. (Lorms, p. 39).

3 This Propesition of Law addresses Assignments of Error 9, 11, 12, and 15.
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Mr. Lorms elaborates further on this point:

- Where a building is designed and constructed to meet the user’s
specific needs, regardless. of whether the ultimate transaction
results in the user leasing the new building, purchasing it from the
developer, or building it itself and then selling to an investor
(sale/leaseback), the final outcome is identical — a financial

- transaction to accommodate the value-in-use by the specific user.
The value reflected by that transaction is unique to that specific

user and not, in and of itself, reflective of the market value or value
in exchange of the property.” (Lorms, p. 40).

In its most recent decision concerning the utilization of sale/leaseback transaction, this
Court in Strongsville reafﬁ@s its rejection of sale/leaseback transactions as not reflective of fair
market value. Strongsville, at 13. In the case of Strongsville, the rejection was based upon
elements of duress. In so holding, however, this Court cited with approval Kroger Co. v.
Hamilton Cty. Bd. of Revision (1993), 67 Ohio St. 3d 145, in which this Court rejected a
sale/leaseback transaction due to the absence of an open market. As discussed above, the entire
process of building the subject property and entering into the lease is a closed transaction not
open to the market. (Lorms, p. 3). Indeed, the Appraisal of Real Estate and this Court have
repeatedly emphasized the importance of exposure to the open market before properly relying on
a transaction. (See, Kroger, S@M).M This fact alone should render the instant sale suspect.

In Strongsville, this Court found that Berea did not end any and all inquiries into the
reliability of a given sale. When the BTA received evidence sufficient to rebut the presumption
that the Stromngsville sale was not arm’s length, this Court found the BTA correctly rejected the
sale as the best evidence of value, However, in the instant matter, decided before Strongsville,

the BTA erroneously failed to make an equally important determination — whether the lease that

' According to the Appraisal of Redl Estate, 12™ Ed., p. 83, market rent is “[t]he rental income that a property
would probably command. in the open market.” (Emphasis-added). In its definition of market value, the Appraisal
of Real Estate, 12" Ed. p. 22, indicates that it is “[tJhe most probable price . . . for which the specified property
rights should sell after reasonable exposure in a competitive market” (Emphasis added).
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encumbered the property at the time-of the sale, which formed the basis for the purchase price,
was itself an arm’s length transaction.
As the original lease was not an arm’s length transaction, it follows that any subsequent’

sale based upon that lease would render it unreliable. As Mr. Lorms states in his report,

- The lease rate was negotiated prior to construction between
Walgreens and the developer and the property was never available
on the open market. In these build to suit arrangements, the
developer acts as an outsourcing of the financing and construction

- for the retailer. The tenant selects the site and gives the developer
all of the design and construction specifications. Walgreens has a
specific rent to cost factor that determines the rent to be paid.
Therefore, the rent is pre-determined, based on an amortization of
‘the construction costs, and doesn’t take what the property would
lease for on the open market into consideration. (Lorms, p. 3).

In summary, the developer essentially acts as a financing and
construction arm of the user/tenant and the characteristics of the
arrangement do not meet the definition of an arm’s length
transaction.” (Lorms, p. 21).

It must be emphasized that the Taxpayers’ contention that the original lease does not
meet the characteristics of an arm’s length lease was never challenged by the Appellees or the
BTA. In addition, there is no dispute that the purchase price for the property was drivén by the
lease. Consequently, any sale based upon a lease that is not arm’s length must itself be rejected
as an unreliable indication of value.

In Strongsville, the property owner negotiated a sale and leaseback arrangement, which
the BTA, in this Court’s view, properly rejected as the best evidence of value. Surely, if the sale
and leaseback was not arm’s length, any subsequent purchase based upon the same lease would
be equally suspect. Similarly, in the instant matter, if the original lease was not arm’s length,
any subsequent sale cannot be relied upon:. At minimum, the suspect nature of the original lease

rebuts the presumption that the sale is the best evidence of value.
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Because sale/leaseback transactions have been repeatedly rejected by this Court as
indicators efvalue, and since value-in-use, net lease transactions have the same inherent
unreliability in reflecting the unencumbered, fee simple value of the property, this Court should
also reject value-in-use net lease sales which are similar in character to sale/leaseback

transactions.

V. ‘The testimony of the appraisers concerning the facts and circumstances
surrounding the transfer of the property, and the characterization of the
- transfer's unreliability as an indication of value, constitutes admissible,
competent, and probative evidence before the BTA."®
The BTA erred in not finding that the Taxpayers had provided competent evidence
concerning the facts surrounding the transfer in question. As has been discussed and
demonstrated above, the appraisal and testimony of Mr. Lorms and well as the appraisal and
testimony of the county’s appraiser, Ms. Ebert, clearly demonstrates that the transfer in question
is not reflective of the unencumbered fee simple value-in-exchange. The testimony of expert
witnesses to provide such information is clearly contemplated and allowed by the Rules of
Evidence. Preliminarily, Rule of Evidence 602 provides that
A witness may not testify to a matter unless evidence is introduced
sufficient to support a finding that he has personal knowledge of
the matter. Evidence to prove personal knowledge may, but need
not, consist of the testimony of the witness himself. This rule is
subject to the provisions of Rule 703, relating to opinion
- testimony by expert witnesses. (Evid. R. 602, emphasis added).
. The reference in Rule 602 to Rule 703 is designed to avoid any question of conflict

between the two rules, the latter of which permits an expert to express opinions based on facts of

which the expert does not have personal knowledge. Specifically, Rule 703 provides that:

' This Proposition of Law addresses Assignments of Error 10, 13, 14, and 17.
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The facts or data in the particular case upon which an expert bases
an opinion or inference may be those perceived by or made known
to the expert at or before the hearing. If of a type reasonably
relied upon by experts in the particular field in forming
opinions or inferences upon the subject, the facts or data need
not be admissible in evidence in order for the opinion or
inference to be admitted. (Evid. R. 703, emphasis added).

There is no question that the reports and testimony of both appraisers is admissible as it

relates to the transaction in question. First, information relied upon by Mr. Lorms and Ms. Ebert

was clearly made known to both appraisers prior to the trials, as not only was such information a

part of each appraiser’s testimony, but it also was included in the appraisal report of both

appraisers. Secondly, it is beyond question that information regarding a facts and circumstances

surrounding a sale is of the “type reasonably relied upon by [appraisers] in forming opinions or

inferences.”

This conclusion is further supported by the Notes to Rule 703, The Notes discuss the

various sources of information which experts can rely in providing testimony. The type of

information at issue in this case is covered under the third set of reliable information. These

Notes date back to the 1972 and provide:

The third source contemplated by the rule consists of presentation
of data to the expert outside of court and other than by his own
perception. In this respect the rule is designed to broaden the basis
for expert opinions beyond that current in many jurisdictions and
to bring the judicial practice into line with the practice of the
experts themselves when not in court. (1972 Notes to Evid. R.
703).

In Worthington City Schools v. ABCO Insulation (1992), 84 Ohio App.3d 144, 152, the

court stated:

Some hearsay evidence necessarily is always involved with expert
testimony. To become an expert, one must read and learn from
sources which are necessarily outside the evidence at trial. It is
this knowledge obtained from outside sources which qualifies a
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‘witness as an-expert. (Citation omitted.) However, the facts or

. data which an expert relies upon in testifying must be either

- iperceived by the expert or based upon evidence admitted at trial.
Evid. R. 703. '

The requirement of “perceived by the expert” refers to personal knowledge. Such
perception and knowledge is recognized as being present in the case of an appraiser. State v.
Solomon (1991), 59 Ohio $t.3d:124, syllabus, held that ¢“]w}here an expert bases his opinion, in
whole or major part, on faets or.data perceived by him, the requirement of Evid. R. 703 has been -
satisfied.” In Worthington City Schools v. ABCO Insulation at 153, the court, in finding that the
trial court did not abuse its discretion in admitting an expert’s testimony, stated:

Here, the expert prepared the report personally, since he was the
author. He had personal knowledge of the predicate for the
contents of the article, so the facts were 'perceived by him' as
required by Evid. R. 703,

Indeed; what is the job of an appraiser if it is not to determine whether a sale is arm’s
length, if it is indicative of value, or it reflects the use-value of the property? Appraisers by
necessity speak with brokers, owners, and property managers to find out details about a sale ora
lease. Based on their experience and education, they make judgments about such issues. These
are the decisions appraisers make as a necessary part of including data in their appraisals. Some -
data passes their professional tests such that it can be relied upon and included in their appraisals,
and some data fails to meet the proper standard. If the actual property owner in this case came to
the BTA and declared that the sale price is not reliable, or.is a reflection of the value of the
property in-use, the Appellees would have undoubtedly objected on the grounds that the owner
does not possess.the requisite knowledge or education to make such characterizations. This is

not a situation where the expert was asked to testify in lieu of the buyer or the seller, but, rather,

one that required the opinion of an expert to characterize the reliability of the transfer. The use-
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value issue, in particular, is a characterization that an appraiser seems uniquely qualified to
support, pursuant to their education abeut such matters.

The testimony of both experts, Mr. Lorms and Ms. Ebert, provides competent evidence as
to the facts and circumstances surrounding the transfer of the subject property, as well as the
characterization of its reliability. Such testimony is clearly the intent of Rule of Evidence 703.
It is without question that expert opinion of Mr. Lorms and Ms. Ebert in this case relates to facts
that are of the type reasonably relied upon by appraisers in forming opinions or inferences.

VL. Adoption of the sale price in this case is inconsistent with Ohio law,

succinctly stated by this Court in Alliance Towers, Ltd. v. Stark Cty. Bd. of
Revision (1988), 37 Ohio St.3d 16, that it is the unencumbered fee simple
value of the property which is to be valued for real property tax purposes.16

As discussed above, reliance upon the transfer price would violate a fundamental
principle of Ohio’s real property tax law - that it is the unencumbered, fee simple value of the
property which is to be valued and taxed. That is exactly why in Alliance Towers, Ltd. v. Stark
Cty. Bd. of Revision (1988), 37 Ohio St.3d 16, paragraph one of the syllabus, this Court held:
“For real property tax purposes, the fee simple estate is to be valued as if it were unencumbered.”
This Court further stated:

It is the fair market value of the property in its unrestricted form of
title which is to be valued. It is to be valued free of the ownership
of lesser estates such as leasehold interests, ***, For real property
tax purposes, the fee simple estate is to be valued as if it were
unencumbered. /d. at 23.

As discussed in Alliance Towers, for.over 100 years, Ohio law has held that the
unencumbered, fee simple interest in the property is to be valued. The properties in Alliance

Towers are not unlike the instant property before this Court. In Alliance Towers, the apartment

buildings were constructed at a cost greater than could be justified by market rents. Without

' This Proposition of Law addresses Assignments of Error 7, 9, and 12,
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government subsidies, this Court found, the developer would not have had sufficient rental -
income to justify the project. Here, as demonstrated in this case by Mr, Lorms, the feasibility
rent needed to support the construction costs of the subject property significantly exceeds the
market rent that could be achieved if the property were held out for lease on the open market. .
(Lorms, pp. 53-54)." Furthermore, as Mr. Lorms discusses on page 3 of his report, the lease rate
was negotiated prior to the commencement of construction and is based upon construction costs
that reflect the value of the property-to the user, Walgreens, not the value of the property on the
open market.
As this Court summarized in Alliance Towers:

These tax and eminent domain cases demonstrate the decision by

this court to view the fair market value of real property as

uncomplicated by encumbrances. It is the fair market value of the

property in its unrestricted form of title which is to be valued. It is

to be valued free of the ownerships of lesser estates such as

leasehold interests, deed restrictions, and restrictive contracts with

the government. For real property tax purposes, the fee simple

estate is to be valued as 1f it were unencumbered. Alliance Towers

at p. 24.

If Ohio law were changed to allow for an assessment of the leased fee estate, overturning

a century of assessment law in the process, the concerns raised by this Court in Higbee, further
exemplified by real world transactions, (see the Brice Road/Mill Run big box sales and
CVS/Walgreens Demorest sales discussed above), would come to fruition. Wal-Mart would pay
more for the assessment of its stores than Kmart. Walgreens would pay more than Rite Aid.
Best Buy would pay more than Circuit City. Staples would pay more than Office Depot. Such
disparate assessments for each user is surely not what was intended. Successful businesses

already pay their fair share of taxes that are a function of their success without having to pay

higher real estate tax assessments as well,
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A lease that was never negotiated on the open market, for an amount significantly above
what could be-achieved on the open market, designed simply to amortize the costs of
construction, and the subsequent sale of'the subject property pursuant to that lease, has resulted
in a sale price-well in excess of the value of the fee simple estate. Accordingly, any assessment .
based upon that sale: would result in an assessment of the leased fee estate which is far in excess
of what this Court has long held to be the taxable, fee simple estate pursuant to Alliance Towers.

VIL.. Mr. Lorms’ appraisal of the subject property constitutes competent,
probative evidence of the value of the subject property.”

In his appraisal, Robin Lorms relies on the cost, sales comparison, and income
approaches to value. In his cost approach, Mr. Lorms relies on three land sales between
$709,607/acre and $798,701/acre to arrive at a fair market value of the subject’s land of
$1,040,000 or $750,000 per acre. (Lorms, p. 50). Mr. Lorms then developed a replacement cost
estimate from Marshall’s Valuation Service of $1,429,907. (Lorms, p. 52). After adding the
value of the land, together with replacement cost of the building and site improvements, and
deducting depreciation and obsolescence, Mr, Lorms arrived at a value of $1,600,000 via the cost
approach. (Lorms, p. 54). Mr. Lorms’ estimate of obsolescence was confirmed by extraction
from capitalized rent loss. (Lorms, pp. 53-54).

In the sales comparison approach, Mr, Lorms relied on ten comparable sales ranging
from $53.67 per square foot to $163.90 per square foot. (Lorms, pp. 57-58). These sales reflect
the unencumbered, fee simple value of the property transferred, After consideration of various
criteria, including location, size, age, and condition of the comparable data, Mr. Lorms
reconciled to a value.of $135 per square foot, or $1,950,000 for the subject property. (Lorms, p.

60).

" This Proposition of Law addresses Assignments of Error 9, 11, and 17.
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In his income approach, Mr. Lorms relied on twelve market comparable rents ranging
from $5.25 per square foot to $13.50 per square foot. (Lorms, pp. 64-65). Mr. Lorms also
considered leases in the retail center directly behind the subject property. (Lorms; p. 65). After
evaluating the comparabies, Mr. Lorms concluded to a market rent at $10 per square foot for the
subject or a potential gross rent of $144,900. (Lorms, p. 66). After adding expense -
reimbursements of $48,231 and deducting 5% for vacancy and credit loss, Mr. Lorms arrived at |
an effective gross income of $183,474. (Lorms, p. 67). From his estimate of the gross income,
Mr. Lorms deducted $55,523 in expenses, including reserves, to arrive at a projected net income
of $127,951. (Lorms, p. 67). Estimating a capitalization rate of 9.0% derived from two separate
sources, review of investor surveys, and the band of investment method, Mr. Lorms concludes to
a value of $1,400,000 under the income approach. (Lorms, p. 70).

Because of the significant amount of depreciation and obsolescence inherent in a built-to-
= suit drugstore, Mr. Lorms relied on his cost approach the least. (Lorms, p. 71). Mr. Lorms gave
primary consideration to the sales comparison approach, which was further supported by the
income approach in reconciling to a final value of $1,950,000. (Lorms, p. 71). This value was
derived from 29 comparable, market-based indicatiéns, including three land sales, ten improved
sales, and twelve market rentals, four of which were from the retail property directly behind the
subject. Accordingly, the Taxpayers would submit that the market value of the subject property
is well-supported by competent, probative evidence and clearly inconsistent with its value-in-

use, leased fee sale price driven by the suceess and credit-worthiness of Walgreens.
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VIII. The Auditor’s appraisal by Ms. Ebert does not constitute
competent, probative evidence of the value of the subject

property."8

In addition to the sale of the subject property, the Auditor relied on the appraisal of Ms.
Antoinette Ebert. Unlike Mr. Lorms, who is designated as an MAI and has decades of
experience as an appraiser, Ms. Ebert has only been an appraiser for three years. She carries no
designations, including MAI and, perhaps most importantly, she works exclusively for the
Hamilton County Auditor. . (Ebert, p. 62 and Tr., p. 41). What is most damaging to her
credibility, however, is the suspect claim Ms. Ebert makes in her disclosure statement. (Ebert, p.
4). Specifically, even though Ms. Ebert is employed by the Hamilton County Auditor’s office,
and only does appraisals for the Auditor, she signed a document claiming that she was an
unbiased and disinterested third party. Again, as an employee of the Auditor, who can only do
appraisals for the Auditor, and who in this case has come up with a value favorable to the
Auditor’s office, her claim of impartiality is particularly troubling. Ms. Ebert’s claim of
impartiality should render her testimony and appraisal.irrelevant and not credible.

Disregarding her suspect claim of impartiality, and turning to the merits of her report, her
entire appraisal suffers from the same fatal flaw that the sale of the subject property suffers as a
reliable indication of value. Because almost all of her comparable sales and leases relate to
build-to-suit, value-in use transactions, she is unable to maké any sort of market based
determination of value for the subject property.

In addition to the fundamental flaw in her approach, Ms. Ebert was unable to explain how
her cost figures were even calculated. (Tr., pp. 56-59). Furthermore, in her cost app:roach, she

added a 10% entrepreneurial profit to her costs to allegedly reflect the developer’s risk in the

'® This Proposition of Law addresses Assignments of Etror 9 and 17.
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property, even though the developer already had a tenant in place before construction started. In
other words, why would a developer be compensated for risk when there was no risk with a
tenant already in place? (Ebert, p. 39 and Tr., p. 52)3 ‘The inclusion of entrepreneurial profit is
incorrect in such circumstances and cannot be supported by any market evidence.

Ms. Ebert has a limited number of comparably sized land sales (Ebert, p. 38) and-could
not testify as to the facts surrounding the few transactions she had. She was unable to explain
the cost figures outlined in her report (Tr. Pp. 56-59) and includes an entreprencurial profit to
reflect a risk that she admitted on cross-examination really does not exist. (Tr.; p. 52). Ms.
Ebert’s cost approach lacks credibility and should not be considered.

After attempting the cost approach, Ms. Ebert turns to her sales comparison approach.
She utilizes ten comparable sales. .(Ebert, p. 54). Again, all of these properties arise from
transactions where the property was built-to-suit for the tenant, and then sold subject to the
value-in-use lease designed to amortize construction costs. (Tr. p. 63). Given the issues raised
with these types of transactions above, as well as her own characterization of the nature of these
transactions, her reliance on such sales is incomprehensible. Accordingly, Ms. Ebert’s sales
comparison approach is of limited probative value.

‘ Finélly, in Ms. Ebert’s income approach she seems to rely on four leases to arrive at an
indicated market rent for the subject (Ebert, p. 57). Again, Ms. Ebert admits that these leases
arose out of build-to-suit situations, (Tr., p. 79) where the lease rate is a funetion of construction
costs, not the market rental value of the space.  Although she utilized the transactions as
indications of “market rent,” Ms. Ebert admitted that “I think the developer approached the
business and they did their study to make sure that it was feasible to have one built in such a

location. . . . there is no negotiation.” (Tr., p. 80). She was unable to testify as to whether any of
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the properties were offered to other retailers or were subject to any open market activity at all.
(Tr., p. 80). Based upon.this testimony, none of the comparables utilized meets the definition of
“market rent” diséussed above. Since not one of her comparable rental indications meets the
definition of market rent, the entire income approach to value is flawed and cannot be relied
upon in reaching a conclusion of value. |

Ms. Ebert presents all three approaches to value—cost, sales comparison, and income
approach. Her inability to support either the cost calculations in her report or to point to any
significant risk that justified the inclusion of a 10% entreprencurial profit can only lead this
Court to the conclusion that Ms. Ebert’s cost approach is not well supported. Similarly, the sales
comparisons utilized by Ms. Ebert are all subject to original build-to-suit leases, which have no
correlation to market-based, fee simple transactions unrelated to the value-in-use lease or the
success. of the tenant. Ms. Ebert’s sales comparison approach is fatally flawed for this reason
alone. Finally, Ms. Ebert does not present one comparable rental that meets the definition of
“market rent.” As such, Ms. Ebert’s income approach to value is also not well supported.
Accordingly, the Auditor has failed to present any competent, probative evidence to establish the
value of the subject property.

CONCLUSION

The sale of the subject property is not indicative of the market value of the real estate, but
the value-in-use of the subject to a highly successful tenant, This conclusion is supported by the
record in this case, appraisal theory, and overwhelming confirmation from sales that occurred in
the market under similar circuﬁstances. If there were any correlation between value-in-use, net
lease sale prices and the value of the underlying real estate, the Kenny Road Walgreens would

not have sold for less than the South High Street property. Similarly, the Brice Road Lowe’s
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would not have sold for nearly twice as much as a practically identical property on Mill Run, a
better location. And the Demorest Walgreens would not sell for 30% more than a CVS at the
same intersection. These transactions demonstrate that the sale prices of properties such as the
subject are entirely unrelated to the value of the uﬁder]ying real estate.

Further proof of this can be found in the fact that the sale of the subject was well in
excess of its replacement cost, contradicting the well-established principle of substitution that no
buyer would pay more for a property than it would cost to build a similar property. In this case,
however, the purchase price was over 44% higher than the cost to replace the property. No
buyer would pay such a premium unless the transfer price also reflected the value of the sixty
(60) year Walgreens lease.

The sale is also functionally equivalent to other types of evidence of value rejected by
this Court, including evidence of valuations intertwined with the success of the tenant as a
business as seen in Higbee. In the instant case, the sale price is undeniably linked to the
successful business practices of Walgreens and its above-average credit-worthiness. Therefore,
acceptance of the sale price in the instant matter would be contrary to this Court’s mandate in
Highee. Finally, the Berea case is not applicable to the instant matter as the Berea sale did not
reflect the value of that property in use or the success and credit-worthiness of the tenants.

The Taxpayers have further offered competent, probative appraisal evidence in support of
an unencumbered, fee simple value of the subject property. The appraisal report presented on
behalf of the Auditor ié seriously flawed and not indicative of the unencumbered, fee simple
market value of the subject property.

For all‘ of the foregoing reasons, the Taxpayers respectfully submit that the decision of

the BTA is unreasonable and unlawful. Accordingly, the Taxpayers respectfully request that this
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Court reverse the decision of the BTA and find that the value of the subject property as of the _1;ax
lien date was $1,950,000. Alternatively, due to the failure of the BTA to properly consider the
testimony of the expert witnesses, the Taxpayers would respectfully request that this matter be
remanded to the BTA with instructions that the sale is not reflective of the value of the subject
property and that the BT A should analyze the reports and testimony of the experts to arrive at the

value of the subject property.

Respectfully submitted,
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| A true copy of the Decision and Order of the Ohio Board of Tax Appeals being
a;;l:nere.xl‘ed-i-sj attached hereto and incorporated herein by reference as Exhibit A.
The appellants complain of the following errors in the Decision and Order of the
0Ohio Board of Tax Appéals: |
'ASSIGNMENT OF ERROR NO, 1: |
The Decision and Order of the lé-oard of Tax Appeals adopting the sale price of
.the subject prbperfy as'its true vﬁlﬁe in money for ass'elssment purposes is
unreasoﬁable, unlawful and arbitrary because the ﬁcbeptance of the sale price as
the property’s value is inconsistent with the Ohio Supreme Court’s holding in
Higbee Co. v, Cuyahoga Cty. Bd. of Revision (2006), 107 Ohio St. 3d 325,
Whefei;l the Ohio Supreme Court rejected evidence of value inextricably
intertwined with the non-real estatc business v;alue of the tenant which reflects tﬁ_c

business success of the tenant rafher than the value of the nnderlying real estate. -

ASSIGNMENT OF ERROR NO. 2:

. TheDecision and Order of the Boérd of Tax Appeals adopting the sale price of
the subject property as its true value in money for assessx;nmt pu:pos&c is
unreasonable, unlawful and arbitrary because the use of a sale price based upon
non-real property factors results in exactly the type of inconsistent valuation of

- similarly-situated propeﬁ:ies that the Ohio Suprenie Court’s Higbee, supra,
decision states is unacceptable because the price is reflective of the b,usinesé

success of the tenant rather than the valﬁe of the underlying real estate.
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'ASSIGNMENT OF ERROR NO: 3:
| - . The Degision and Order of the Board c;f Tax Appeals adopting the éale.price of
the subject property as its true value in monéy for assessment purposes is
unreasonable, unlawful and arbitrary because the acceptance of the sale price
would be inconsistent with the Ohio Supreme Court’s requirement that an |

- assessment may nof include elements of non-real estate business value.

ASSIGNMENT OF ERRORNO. 4
| Thé Dsﬁsion and Order of_thé Board of Tax Appeals adopting the sale price of
the subject property as its true value in money for assessment purposes is |
unreasonable, unlawful and arbitrary because it subjects businesses that are more
. successful financially to increased real estate ‘tax. assessments when compared
with.les.s .successfl_Jl businesses because the price is reflective of the business

success of the tenant rather than the value of the underlying real estate.

ASSIGNMENT OF ERROR NO. 5:

The Decision and Order of the Board of Tax Appeals adopting the sale price of
. the subject property as its true véx_lue in money for assessment purposes is

unreasonable, unlawful and arbitrary because it results in an assessment in use.

ASSIGNMENT OF ERROR NO. 6:
“The Decision and Order of the Board of Tax Appeals adopting the sale price of |
the subject property as its true value in money for assessment purposes is

unreasoﬁable, unlawful and arbitrary because the Board of Tax Appeals erred in
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failing to find that the lease cncunibeﬁng the subject property was a value-in-use

lease resulting in a value-in-use sale.

ASSIGNMENT OF ERROR NO. 7:
The Decision and Order of the Board of Tax Appeals adoptiﬁg fhe sale price of
the sui;j ect property as its true value in money for assessment purposes is
unreasonéble, unlawful and arbitrary becanse it is syibjecﬁﬁg the property to
taxation based upon the value of its leased fee interest, ﬁof the fee simple interest

as required by Ohio law.

ASSIGNMENT OF ERROR NO. 8:
The Decision and Order of the Board.of Tax Appeals adopting the sale price of
" the subject p}opexty as ité true value in money for assessment purposes violates
 Article XII, Section 2 of the Ohio Constitution which requires that property

should be taxed by uniform rute according to value.

ASSIGNMENT OF ﬁRROR NO. 9:
The Decision and Crder of the Boarci of .Tax Appeals adopting the sale price of
tile subjeét proiaerty as its true value in money for assessment purposes is
unreasonable, unlé.wﬁﬂ anéi'é.trbiﬁ'ary because it values the property at at amoumt
in excess of its replacement cost newv', as determined by both appfai;‘,ers, when
such an assessment is not supportable based upon the fundamentals of real

- property valuation. -
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ASSIGNMENT OF ERRORNO. 10:

" “"The Decision and Order of the Board of Tax Appeals adopting the sale price of
the subject property as its true value in money for assessment purposes is
unreasonable, unlawful and att),itn_'a.ty.becat_ise, as shown by expert testimony, sales

o_f p_roperties_ in the net-lease m:arket are not reflective sf the fee simple valne -of :
the property but also, reflect other, non-real estate related elements suct: as the

. creditworthiness of the tenant and the relative business success of the tenant.

ASSIGNMENT OF ERROR NO. 11:
The Decision and Order of the Board of Tax Appeals adopting the sale pticf,s of
. the subject property as its true ﬁlue in money for assessment purposes is
unreasonable, unlawful and arbitrary b_ecause the sale of a property with a
- successful tenant in place subject to a-l_png-temﬁ lease does not capture the
_ significant obsolescence inherit in the fee simple value of the rsal property, but

also reflects the business success of the tenant subject to the long-term lease.

ASSIGNMENT OF ERRORNO 12 . _
~ The Decision and Order of the Board of Tax Appeals adopting the sale price of
. the subject property as its true value in money for assessment purposes is
_unreasonable, unlawful and arbitrary because the Appellants have established that
 the lease sqctmberi_qg the property does not meet the requirements established
under Ohio law and appraisal standards as an arm’s length, market lease, and as a
result, a subsequent transfer based upoxt this lease cannot meet the requjrements‘

of an arm’s length, market transaction.
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ASSIGNMENT OF ERROR NO. 13:
The Decision and Order of the Board of Tax Appeals adopting the sale price of
the subject property as 1ts true value in money for assessment purposes is
unreasonablc unlawﬁll and arbltrary because the Board of Tax Appeals 1gnored
the unoontroverted testimony that the buyer of the subject property was not
o fypica]ly motivated and therefore the fransfer fails to meet the réquirements of an
arrn’'s lwgﬁ market tﬁnéacﬁon for purposes of both Ohio law and appraisal

standards.

ASSIGNMENT OF ERROR NO. 14:
| The Decision and Order of the Board of Tax Appeals adopting the sale price of
‘the subject.prope:zty as its true value in money for assessment purposes is
'ﬁnreasoﬂab]e,' unlawfil and 'arbitary because the Board of Tax Appeals ignoréd
the expert appraiser’s testimony as to the conditions, facts and circumstances
. surroundmg the; transfer before the BOai'd, when such experts are competent to -
testify as to such matter and when the Ohio Supreme Court has just recently in
" Strongsville Bd. of Edn. . Cuyahoga Cty. Bd. of Revision (2007), 112 Ohio St. 3d
309, stated that such inquii;y is exaqﬂy what the Court envisioned as part of its

Berea, infra, decision.

ASSIGNMENT OF ERROR NO. 15:
The Decision and Order of the Board of Tax Appeals adopting the sale price of
| the‘su'bject property as its true value in money for assessment purposes is

umeasonable, wnlawfu] and arbitrary because it is inconsistent with the rejection
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by the Ohio Supreme Court of similar sale and leaseback transactions where these
transactions are non-arm’s length financing transactions and not reflective of the

value of the ﬁﬁderlyihg real property

ASSIGNMENT OF ERROR NO. 16:
The Decision and Order of the Board of Tax Appeals adopting the sale price of
the sﬁbject property as its true valpé in money for assessment purposes is
unreasonable, unlawfill and arbitrary because it erroneously relies upon the Ohio
Supreme Court’s decision in Berea City Sch. Dist. Bd, of Edn. v. Cuyahoga
County Bd. of Revision (2005), 106 Okiio St.3d 269; when the facts and
circumstances of Berea are not applicable, as the Berea case did not involve the
sale of a smgle-tenant property sold in the ﬁct—lease market subject to & value-in-

use lease inﬂumced by the credit-worthiness and business snccess of the temant.

~ ASBIGNMENT OF ERROR NO. 17
The Decision and Order of the Board of Tax Appeals adopting the sale price of
the subject property as its true value in money for assessment purposes is
unreasonable, unlawful and arbitrary because it-ignores the comﬁetent aﬁd |
probative evidence provided by the property owner’s appraiset concerning the fee

. simple value of the subject propexty.

ASSIGNMENT OF ERROR NO. 18:
The Decision and Order of the Board of Tax Appeals adopting the sale price of
the subject property as its trne value in money for assessment purposes violates

the right of equal protection under Article I, Section 2 and Axticle II, Section 26
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‘of thé Ohio Constitution and Amendment XIV, Section 1 of the United States
Constitution in that it treats these property owxiers differently from other property

" - owners for taxation purposes,

Respectfully Subnﬁitted,

v

; : ol
Nicholas M.J. Ray (0068664) Coufisel of Record
Jay P. Siegel (0067701) -
Siegel, Siegel, Johnson & Jennings Co., LPA
3001 Bethel Rd., Suite 208 '
Columbus, Ohio 43220

Tel:  (614) 442-8885

Fax: (614) 442-8880

COUNSEL FOR APPELLANTS
MA RICHTER VILLA LTD. AND
VIGRAN BROTHERS VILLA LTD.
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PROOF OF SERVICE UPON
OHIO BOARD OF TAX APPEALS

. This is to certify that the Notice of Appeal of MA Richter Villa Ltd. and Vigran
Brothers Villa Ltd. was filed with the Ohio Board of Tax Appeals, State Office Tower,
24 Floor, 30 East Broad Strect, Columbus, Ohio as evidenced by its date stamp as set

forth hereon.

Nicholas M.J. Ray (005856&)@@5431 of Record
Jay P. Siegel (0067701)

COUNSEL FOR APPELLANTS

MA RICHTER VILLA LTD AND VIGRAN
BROTHERS VILLA LTD
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CERTIFICATE OF SERVICE

o
This is to certify that on this (O day of April 2007, 2 copy of the Notics of -

. Appealand a ooﬁy of ﬂ?e Demand to Certify Transcript were sent via certified mail to
Thonhl‘aS J. Scheve, Assistant Pro;secuting Attomey, 230 East Ninth Street, Suite 4000,

- Cincinnati, OH 45202, Joseph T. Deters, Hamilton County Prosecuting Attomey, 230
E_ast Ninth Street, Suite 4000, Cincinnati, OH 45202, John Hust, Schroeder, Maundrell,
Barbiere, & Powers, 1 1935 Mason Road, Suite 110, Cincinnati, OH 45249, Marc Dann,
Ohio Attorney General, 30 East Broad Strcet,_ 17% Floor, Columbus, OH 43215-3428, and
.Richard A Levin, Tax Commissioner of Chio, 30 E ]étoad Street, 22nd Floor, Colummbus,

Ohio 43215. o o

Nicholas M.J. Ray (0068664) (@.éd of Record
Jay P. Siegel (0067701)

COUNSEL FOR APPELLANTS
MA RICHTER VILLA LTD. AND VIGRAN
BROTHERS VILLA LTD.
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o } (REAL PROPERTY TAX)
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) DECISION AND ORDER
V8. )
)
Hamilton County Board of Revision, ]
the Hamilion County Auditor, MA. )
Richter Villa LTD & Vigran Brothers, )
Villa L'TD, and the Board of Edueation, )
Princeton City School District, )
- )
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_ APPEARANCES:
- For the Appellant - Joseph T, Deters
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TJ;i_s cause ‘and matter comes to be considered by the Board of Tax
Appesls upon a notice of aﬁpeal filed by appc}lant,. Hon. Dusty Rhodes, Hamilton
County Auditor (“Auditor”), on August‘ 24, 2005 from a dcc.ision, mailed J}II}"Q'?,
2005, of the Ha:lnjlt.on County Board of Revision '(“BOR”), appellee heireiu. :

The subject prpperty is located in tﬁe city of Cincinnati taxing district of
Hamilton County, Ohio, and further identified as parcel no. 611-0020-0393-00. The
Hamilton Count}; Auditof found the true and taxé,ble values of the subject property for
tax jrear 2004 to be as follows: |

Parcel No. 611-0020-0393-00 _
True Value Taxable Value

Land $ 2,875,000 ° $1,006,250
Building =~ $ 1,500,000 $ 525,000
Total ' ‘ $ 4375000  $1,531,250

ijon consideraﬁon of the complaint ﬂed by the property owner, MA.
" Richter Villa Ltd & Vigran Brothers Villa Ltd (“MA Richter”) and the counter-
complaint filed by the Princeton Boa’:rd of Education (“BOE”), the BOR, bya ‘m.ro-Ato-
one vote, found the followiﬁg true and taxablle values for the subject property for tax
yez;r 2004:

Parcel No. 611-0020-0393-00
E ' ' True Value Taxable Value

Land $ 900,100 § 315,040

Building $ 1,049,900 $ 367470

Total _ _ § 1,950,000 $ 682,510
2
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. | The audltor voted aga.mst the reducnon in value. S.T., transcript of
hearmg Through his notlce of appea.l the aud1tor has a}leged that his values were
: con‘_ec\t ‘for tax year 2003 and thIS board should reinstate the values originally listed.

The matter was submltted to the Board of Tax Appeals pursuant to RC
5 717 01 upon the notlce of appeal the statutory transcript received from the Hamilton
County Auditor, fulfilling h1s‘ duties as secretary of the BOR, and the record of the
hearing held before this board. At that hearing, both the anditor and the property

owner presented appraisal' evidence. We are also in receipt of legal argument

o presented by the anditor.

The subject property is a 1.3830-acre parccl of land: located in the

village of Evendale, a suburb of Cincinnatl. The property is improved with a one-

© story retail building, constmcted in 2003 and containing 14,649 square feet. The

current OWRer purchased the property on April 14, 2003! from Neyer Retail LLC for a _

purchase price of $4,375,000. T]ie'proﬁérty is cdrrently occupied by a Walgreen’s
drugstore. Both app'réi'sers describe the subject property as a ‘“build-to-suit,” a
property that was developed and constructed under an agreement between the

developer of the site and the ultimate user of the property.

-Whﬂe both appraisers agree on the manner in which the property was '

developed, they differ on the effect that the “build-to-suit” development has on the

! It is unclear from the record whether the sale on April 14, 2003 was before or after the improvements’
. complcﬁon. The record merely indicates that the improvements were construction in 2003, but does not
prowdc a more accurate completion date. However, there has been no suggestion that the improvements were
- pot fully completed by tax lien date, Jaimary 1, 2004,
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value of the subject for real propéxty taz;:ation purposes. The auditor’s a;pp;'aiser
concludes that all three accepted methods of valuing the sub]ect property result ina |
value for the subject property of $4,375,000, a value which is equal to the Apnl 14,
2004 sale price of the property. The property owner’s appraiser comes to a _diﬂ‘erent
conclusioﬁ. It is his opinion that the sale taking place between Neyer Retail [LC and
MA Richter is g sale gf a leased fee interest, and, as such, is not indicative of the fair
market value for ad valorem ta:;ation purposés. It is the board’s_ conclusion that
neither appraise;r’s 6pini0n. will be relied wpon in our ultimate determination of value.
Instead, we conchide that Berea City School Dist. Bd. of Fdn. v. Cuyahoga Cty. Bd. of
Revision, lQ6 Ohio St.3d 269, 2005-Ohio-4979, requires this board to find that the
sale price controls the outcéme of this appeal.®
| We begin our review of this matter by noting that a party who asserts a
right to an increase or decrease in the value of real pfoperty has the burden to prove
the nghi to the value asserted. Cfeve!and Bd. of Edn. v. Cupahoga Cty. Bd. of
Revision (1994), 638 Ohio $t.3d 336; Crow v. Cuyahoga Cty. Bd. of Revision (1990),
50 Obio St.3d 55; Mentor Exempted Village Bd. of Edn. v. Lake.(.l'ty. Bd. of Revision
.(1988), 37 Ohio $t.3d 318. Consequéntly, it is incumbent upon an appellant
challenging the decision of a board of revision to come forward and offer evidence
which demonstrates his right to the value sought. Cleveland Bd. of Edn., supra;
 Springfield Local Bd. of Edn. v. Summit Cty. Bd. of Revision (19%4), 68 Ohio St.3d

493, Ongce-an appellant has presented competent and probative evidence of true value,

? The BOR’s determination was made prior to the court’s issuance of Berea.

4
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‘other parties asserting a different value then have a corresponding burden of providing -

 sufficient evidence to rebut the appellant's evidence. Springfield Local Bd. of Edn., |

supra; Mentor Exempted Villagé Bd. of Edn., supra.

Having ﬁoted the appropriate standard of. review, we now proceed to
determine the taxable'val.luc of tht_a subject property. We first fum to the Ohio Revised
Code for guidance. R.C. 5713.01 provides, in part;

" “The auditor shall assess all the real estate sifuated in the
county *** at its true value in 1 TODEY wEE P

It bas Jong been established that the best evidence of “true value in money” of real
property is an actual recent sale of property in an arm’s-fength transaction. Conalco

v. Bd. of Revision (1977), 50 Ohio St: 2d 129; State ex rel. Park Ivestment Co. v. Bd.

of Tax Appeals (1964), 175 Ohio St. 410 Further R.C. 5713.03 provides:

“In determlmng the true value of any tract, lot, or parcel of
real estate under this section, if such tract, lot, or parcel
has been the subject of an arm’s length sale between a
willing seller and a willing buyer within a reasonable
length of time, either before or after the tax lien date, the
auditor shall consider the sale price *** to be the true
value for taxation purposes.”

Thus, where there is an actual sale of real property Whic_:h is both recent and arm’s

length, the county anditor, as well as this board, must consider such a sale as evidence

of the property’s true value. Conalco and Park Investment, supra.

_ Bereq is especially instructive in the presént matter. In that appeal, the

Ohio Suprcme Court cons1dered the value of a parcel of property Jmproved with two

bmldmgs, one leased to a K- Mafc and the other to 4 fast food restaurant, Both users
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were tenants under long-term leases. ‘A purchaser unrelatcd to either tenant purchased

. the, property subject to both leases. In our decision, this board considered the effect

that the below-market rents of the long-term leases would have on the sale price -
gp_mgred,I concludiﬁg théi, the sale price was not repmécntaﬁvc of the true value of thél
property. The court disagreed: |

“In accordance with the plain language of R.C. 5713.03 and
pur decision in Fountain Square, today we *** hold that
when the property has been the subject of a recent arm’s-
length sale between a willing seller and a willing buyer, the
sale price of the property shall be ‘the true value for taxation
purposes.” R.C. 5713.03. Accordingly, because the property
at issue in this case had been recently sold in an arm’s-length

transaction for § 2,600,000, the law requires that sale price to
be the true value of that property for the tax year 1597.

“While we recognize that several of our decisions have
permitted the BTA to consider market remtal value of
commercial real property as an indicator of the true value of
- the property, none of those cases involved a recent arm's-
- length sale of the property between a willing seller and a
" willing buyer. For instance, in Wymwood Apts, Inc. v.
Cuyahoga Cty. Bd. of Revision (1979), 59 Obio St.2d 34, 35,
**% this court noted that ‘there was no recent arm’s-length
transfer of the property to serve.as “best evidence” of the true
value in money which the board must rely upon under R.C.
5717.03 and the case law of this court.’ See, also, dlliance
. Towers, 37 Ohio St.3d 16, *** and Canton Towers, Lid. v.
Stark Cty. Bd. of Revision (1983), 3 Ohio St.3d 4, *** each
approving the use of ‘economic rental value of commercial
real property as an indicium of value for ad valorem real
property taxation purposes’ where the property had not been
sold in a recent arm’s-length transaction between willing
parties. Alliance Towers, 37 Ohio St.3d at 22, ***.

“Copsequently, Wynwood Apt's‘ and similar cases addr'es'sing_‘
whether market rent or actual rent should be used in a

property appraisal do not apply to situations in which the
property has been recently sold in an arm’s-length

6
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transaction. Indeed, as this court bas offen observed,
‘appraisals based upon factors other than sales price are
appropriate for use in determining value only when no arm’s-
length sale has taken place; or where it is shown that the sales

. 'price is not reflective of the true value.’ (Emphasis added;
citations omitted.) Columbus Bd. of Edn. v. Fountain Square
Assoc., Ltd. (1984), 9 Ohio St.3d 218 *** See, also, N
Olmsted Bd. of Fdn. v. Cuyahoga Cty. Bd. of Revision (1990),
54 Ohio St.3d 98, **#*, in which we held that “in the absence
of evidence of a recent arm’s-length sale between a willing
buyer under no compulsion to buy and a willing seller under
no compulsion to sell, the testimony of expert witnesses
becomes necessary’;, and Dublin Senior Community Lid.

" Partnership v. Franklin Cty. Bd. of Revision (1997), 80 Ohio
St.3d 455, 459 ¥** in Which we held that “whenh an actual
sale is not available, “an appraisal becomes necessary,”
quoting Park Invest. Co., 175 Ohio St. at 412, #+%¥,

“Since ‘the property at issue here had been sold in a recent
arm’s-length transaction, we do not need to determine
whether actual rent or market rent should have been used in
the property appraisal. Accordingly, the decision of the BTA.
is reversed, and the matter is remanded to the BTA for further
proceedings consistent with this opinion and our instruction.
that purszant to R.C. 5713.03, the sale price in a recent arm’s--
length transaction between a willing seller and a willing buyer
shall be considered the true value of the property for taxation
purposes.” Id. at J]13-16. (Parallel citations omitted )

In the present matter, a conveyance fee statement, as well as the
testimony of both appra.ls ers, evidences a sale from Neyer Retail LLC to MA Rlchter
Case law has recogmzed a rebuttable prcsumpuon that the price for which a property
sells reflects the true value of a property. Cincinnati School District Bd. of Edn. v.
Hamilion Cty Bd. of Revision (1957), 78 Ohio St3d 325. In Cinciinati, the Ohio
Supreme Court also recognized that the rebuttable presumption that the sale price

reflects true value extends to all the elements which characterize true value. Id. at
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327 Those elementsaresuccmcﬂy prmrlded i Walters v. Knox County Board of
Revision (1989),47 Ohio St3d 23,as l:;»_eing “voluntary, i.e., without ;;ompulsion'or
. duress; it generally takes plaée'-iﬁ an open market; and the parties act in their own self
interest.” |

We have 1;@ évid_ehée in the record which wouid allow us to conclude
that the isale did pof mée_t thé indices rof an arm’s-length trapsaction. No one from
cither thepuréhaser or the séﬂer‘tesﬁﬁcd regarding the sale. Mr. Lorms, the appraiser
for the 'prqperty.:o-wner, attempted to. discount the sale by arguing that the Ieaée
executed by Walgreens, :ﬁdt_ market forces, set the sale price. The inference to be
drawn from Mr. Lorms’ argument is that the sale itself did not meet the requirement
bf van arm’s__—lengfh sale. However, the sale in the present matter mirrcirs‘ the _sale'
consummated in Beréa, rwhi"cl.1 also concerned the sale of a property encumbered by
long-term leases. The major difference between Berea and the present matter is
- reflected.in the t:iming.of the sale vis-a-vis the encumbrances. In Berea, the sale
occurred in 1996, but one lease was entered irito in 1967 and the other in 1985, Inthe
present muatter, the sale and the Iéases were consummated in the same year. That féct.
appearé to be a distinction without a diﬁference. The court instructed this boérd to
focus on the arm’s-length nature of the sale, not the value or timing of the feaseholds.

Given the court’s holdmg in Berea, this board finds that the presumption

that the sale between Neyer Retail LLC and MA Richter was an ‘arm’s-length

ﬁ-ansacﬁc')n,was not rebutted. Ther_cfofc, the board finds that the record supports a

x_zéluation finding as of January 1, 2004 as follows:
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Parcel No. 611-0020-0393-00

.Tfué Value
Land < . §- 2,875,000
Building | $ 1,500,000
‘Total - . _ o $ 4,375,000

~ Taxable Value

$1,006,250
$ 525,000
$1,531,250

-+ Tt is the order of the Board of Tax Appeals that the Auditor of Hamilton

-' County list and assess the subject real property in conformity with this decision and

ord'er.' It is further ofdered that these -values be camried foxwérd in accordance with tl;e

law.

ohiosearchleybta
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Boardy of Refision
. of Hamilton Gounty, Glio .  PHONE: 946-4035

138 E. Court Street, Rm. 304 N
Cincinnati, Ohio 45202
oo

NOTICE OF RESULT OF BOARD OF REVISION CASE

Board of Review Reference Number: 2004-179-4-070371-RG
Tox Year: 2004 '
Property Class: 425

Date: JGL 2 ? Zﬂﬂg | |

SIEGEL SIEGEL JOHNSON & JENNINGS Taxing District EVENDALE-PRINCETON CSD-003860
25700 SCIENCE PARK DR : ;

SUITE 210
BEACHWOOD, OH 44122

RESOLUTION STATUS

THE COUNTY AUDITOR IS HEREBY AUTHCORIZED TO MAKE THE FOLLOWING ADJUSTMENTS TO THE TAX LIST AND THE
COUNTY TREASURER 15 HEREBY AUTHORIZED TO ADJUST TAXES ON REAL PROPERTY FOR THE BELOW INDICATED
PARCELS IN THE AMOUNTS SHOWN |

FINAL NOTICE

TO APPEAL FROM A DECISION OF THE COUNTY BOARD OF REVISION, YOU MAY APPEAL TO THE BOARD OF TAX APPEALS,
UNDER THE PROVISIONS OF SECTION 5717.01 R.C. AN APPEAL MAY ALSO BE TAKEN DIRECTLY TO THE COURT OF
COMMON PLEAS. AN APPEAL MUST BE FILED WITHIN 30 DAYS OF THE DATE HEREON. B

Praperty Number X Address " Resclved Reason !
611-0020-0393-00 3105 GLENDALE MILFORBD RD Pecreased NO Class ~
' Change
. Land Improvemant Total i

Curently reads 2,875,000 1,500,000 4,375,000

Adjustments (1,874,800) (450,100}  {2,425,000)

Will read after adjustment 800,100 1,049,900 1,950,000

Tax amount for this parce! was: 70,824.32

New tax amount for this parcel is: 31,567.88
Total tax amount adjustment for this parcel is: (39,256.44)
Total tax amount refund for this parcel is: (38,256.44)
Penalty remitrefund i applied is: 0.00
December Interest refund/remit if applied Is: . 0.00

THIS IS NOT A TAX BILL..
IT IS ANCTIFICATION OF A DECISION BY THE BOARD OF REVISION. O O O O 2 2 ‘
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. This cause and mdtter came on to be considered by the Board of Tax
Appeals upon cross notices of appeal ﬁled herein by the Board of Education for the
Berea City School District (“BOE”) and by the property owner Manlaw Investment
Company, Ltd. (“Manlaw™) from a decision of the Cuyahoga County Board of
Revision (“BOR™).
The subject property is improved with two commerci;ﬂ buildings.
According to the county records., the first building was constructed in 1969 and has
113,100 square feet of space. S.T., Ex. F. On January 1, 2000, Kmart occupied
roughly 93,100 square feet of space and Leﬁthle’s Music Store occupied 20,000
square feet of space! The second building situated on the subject property was
constructed in 1986, is occupied by a Burger King restaurant, and contains 3,454
square. feet of space. The subject is located in the Middleburg Heights/Berea City
Schools taxing district, Cuyahoga County, Ohio.
The values of the subject for 2000, as originally assigned by the

Cuyahoga County Auditor (“auditor™), are as follows:

Parcel 371-10-004 TRUE VALUE TAXABLE VALUE
LAND $ 842,710 $ 294,950
BLDG $3,518.,400 $1,231,440

TOTAL $4,361,110 $1,526,390

' There appears to be a minor discrepancy wherein the county’s records indicate that the building has 113,100
square feet of space, whereas the lease agreement indicates 113,333 squarc feet of space. Statutory Trahscript
(“8.T.), Ex. F, LR, Ex. B.
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After considering a complaint filed by the BOE to increase the subject’s
value to $4,800,000, the BOR determined the true-and taxable valnes of the subject
property for tax year 2000 should remiain vnchanged. |

In-Berea City School Dist. Bd. of Edn. v. Cuyahoga Cty. Bd. of Revision,
106 Ohio St.3d 269, 2005-Ohio-4979, the court considered the subject’s valuation for
tax year 1997, In its decision, the court held that the March 1996 arm’s-length sale of
the subject property was the best evidence of value.

“We now consider this matter upon the notices of appeal and the
statutory transcripts certified by the auditor® At hearing before this board, counsel
for the BOE and Manlaw3 stipulated that in addition to the record contained in the
statutory franscript, this board shall consider the tax year 2000 appraisal report of Mr,
Richard G. Racek (Ex. A); lease agreements for the subject (Exs. B and C); the tax
year 2000 appraisal report of Dr. Robert J; Weiler (Ex. 1); and the entire record
previously before this board in Berea City School Dist. Bd. of Edn. v. Cuyahoga Cty.
Bd. of Revision (May 24, 2002), BTA Nos. 1999-1-1920, 1921, 1942, 1944,
unreported (the 1997 case), rev’d 106 Ohio St.3d 269, supra. Counsel for the BOE
and Manlaw have ﬁléd merit briefs before this board.

No party has argued that the Mafc_h 1996 sale price of the subject

property should be determinative of the subject’s value in 2000. “There is no

? The instant appeals are a continuation of prior cases filed with this board but dismissed upon the authority of
Cleveland Elec. lllum. Co. v. Lake Cty. Bd, of Revision, 96 Ohio St3d 165, 2002-Ohio-4033. See Maniaw
Invesimient Company. v. Cwahoga Ciy. Bd. of Revision (Oct. .25, 2002), BTA Nos. 2002-M-1020,1023

unreported.
* The county appellees have not participated in the present appeal.

3
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statutory” guidance for the time frame within which the purchase price of land will
- govern true value determinations for purposes of real estate taxation, #¥*.” Dublin-
Sawmill Properties v. Franklin Cty. Bd. of Revision (1993), 67 Ohio St.3d 575. We
find the sale which occurred 45 months before tax lien date to be too remote for
purposes of determining Vaiue, without any evidence to the contrary.

In Alliance Towers, Ltd. v. Stark Cty. Bd. of Revision (1988), 37 Ohio
St.3d 16, paragraph one of the syllabus, the Supreme Court hfl:ld: “For real property
tax purposes, the fee simple estate is to be valued as if it were unencumbered.” The
court further held:

“It is the fair market value of the property in its unrestricted form

of title which is to be valued. It is to be valued free of the

ownership of lesser estates such as leasehold interests, **¥. For

real property tax purposes, the fee simple estate is to be valued as

if it were unencumbered.” Id. at 23.

Manlaw argues, as it did in the 1997 case, that the subject should be
valued under a leased fee anmalysis, based upon the current below-market lease
encumbering the property. Focusing upon the 1997 case, Manlaw argues that the
1996 sale pﬁce it paid for subject property was predicated upon the existing long-term

lease encumbering the property. Manlaw reasons that the Supreme Court’s decision

to accept the 1996 sales price embraces the concept of a leased fee analysis.* Based

* In the event that this board rejects Manlaw’s position, Manfaw requests “a hearing before the full board to
afford the taxpayer an opportunity to present” testimony and evidence. Manlaw brief at 4. Manlaw waived its
opportunity to present further evidence at hearing on May 4, 2004 and instead elected to have this board
consider the appeal based upon the evidence stipulated by the parties. Manlaw’s request for an additional
hearing is denied.
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. upon said reasoning, Manlaw argues that the doctrine of collateral estoppel precludes
this board from valuing the subject property as if unencumbered. We disagree.

. In rBerea City School Dist., supra, the court’s holding was based upon
the statutory mandate found in R.C. 5713.03, which provides that ‘Ti]n determining
the true value of any *** parcel **the auditor shall consider the sales price *** to be.
the true value for taxation purposes.” The court further overruled its previous
holdings in Ratner v. Stark Cty. Bd. of Revision (1986), 23 Ohio St.3d 59 (Ratrer 1);
and in Ratner v. Stark Cty. Bd. of Revision (1988), 35 Ohio St.3d 26 (Ratner II), “to
the extent that they direct the board of re\;ision and the BTA to ‘consider and review
evidence presented by independent real estate appraisers that adjusts the contract sale
price to reflect both the price paid for real estate and the price paid for favorable
financing,” Berea City School Dist., supra, at § 13.

The court further factually distinguished its holding in Bei;-ea City
School Dist. from its decisions in Wymwood Apt, Inc. v. Cuyahoga Cty. Bd. of
Revision (1979), 59 Ohio St.2d 34; Alliance Towers, supra, and Canfon Towers, Ltd.
v. Stark Cty. Bd. of Revision (1983), 3 Ohio St.3d 4, reasoning that none of these prior
cases approving the use of “economic rental value of commercial real property”
involved a recent arm’s-length sale of property:

“While we recognize that several of our decisions have permitted

the BTA to consider market rental value of commercial real

property as an indicator of the true value of the property, none of

these cases involved a recent arm’s-length sale of the property

between a willing seller and a willing buyer.” Berea City School
Dist., supra, at J 14. :

000027



"+ ~Manlaw further argues that the court’s previous decision in Wynwood

Apt., Inc., supra, supports ifs concept of a leased fee analysis, insofar as the court did
not preclude this board from considering contract rent.

| Much like the case before us today, Wynwood involved the 1976
valuation of a retail building that was subject to a long-term lease at a below-market
rate. This board ‘had determined that the contract rent was not reflective of the .
property’s value and adopted a value based upon the economic (market) rent. On
appeal, the court upheld the decision of the BTA, characterizing the issue as a factual
one only requiring the court to review the “fcasonableness and lawﬁliness of the
board’s decision.”* Id. at 37.

© As was the case in Wynwood, we fail to see how the below-market
contract rent for the subject property is reflective of value when we have competent
probative evidence of market rents as provided by the BOE,

This board has consistently held, based ﬁpon Supreme -Court
pronouncements, that a finding of value for a prior tax year is not res judicata as to
subsequent years. Freshwater v. Belmont Cty. Bd. of Revision (1997), 80 Ohio St.3d
26; Health Care & Retirement Corp. v. Franklin Cty. Bd. of Revision (Sept. 25, 1998),
BTA No. 1997-K-127, unreported, This board is well aware that the doctrines of res
ju_diéata and collateral estoppel are to prevent the relitigation of facts and issues

between the same parties. National Amusements, Inc. v. Springdale (1990), 53 Ohto

* The court refrained from characterizing the issue of economic rent versus contract rent as a legal question
requiring the court’s final decision. Further, the court noted the twelve other sfates’ decisions applying market
rent in favor of below-market contract rents.
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St.3d 60; New Winchester Gardens, Ltd. v. Franklin Cty. Bd. of Revision {1997), 80
Ohio St.3d 36. Thus, while we ackmowledge that determinations of value for the
subject property have been made for previous tax years, the 1996 sale of the-subject -
property is too remote for us to consider in 2000, unless otherwise demonstrated by
the parties.

Turning to the subject’s 2000 valuation, the subject property has not
been involved in a recent aum’s-length trapsaction. Therefore, we must consider the
evidence of value of the property before us. |

We begin our review of the evidence by noting that a party who asserts
a right to an increase or decrease in the value of real property has the burden to prove
its right to the value asserted. Cleveland Bd. of Edn. v. Cuyahoga Cty. Bd. of Revi.si;m
(1994), 68 Ohio St.3d 336; Crow v. Cuyahoga Cty. Bd. of Revision (1990), 50 dhio
St.3d 55; Mentor Exempted Village Bd. of Edn. v. Lake Cty. Bd, of Revision {1988},
37 Ohio St.3d 318. Consequently, it is incumbent upon an appellant challenging the

“decision of the board of revision to come forward and offer evidence that
demonstrates its right to the value sought. Cleveland Bd. of Edn., supra; Springfield
Loéal Bd. of Edn. v. Summit Cty. Bd. of Revision (1994), 68 Ohio 5t.3d 493,

It is not enough, however, to simply come forward with some evidence
of value. Neither is it sufficient to grant the requested increase or decrease merely
because no evidence is adduced in contradiction to the claim. Western Industries, Inc.
v. Hamilton Cty. Bd. of Revision (1960), 170 Ohio St. 340. In shoﬁ, there is a burden

of persuasion that rests with the appellant to convince this board that the appeliant is
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- entitled t.o the value which it seeks. Cincinnati School Bd. of Edn. v. Hamilton Cty.
Bd, of ReviSion'(1997),-78 Ohio St.3d 325. Once the appellant presents competent
and probative evidence of valne, other parties asserting a different value then have the
corresponding burden of providing evidence that rebuts appellant’s evidence of value.
Springfield Local Bd. of Edn. v. Summit Cty. Bd. of Revision (1994), 68 Ohio St.3d -
493. Accordingly, this board must proceed to examine the available record and to
determine value based upon the evidence before it. Coventry Towers, Inc. v.
Strongsville (1985), 18 Ohio St.3d 120, Clark v. Glander (1949), 151 Ohio St. 229.
In so doing, we will determine the weight and credibility to be accorded to the
evidence presented. Cardinal Fed. S. & L. Assn. v. Cuyahoga Cty. Bd. of Rev.ision
(1975), 44 Ohio St.2d 13.

The appraisal report provided by Manlaw’s expert, Dr. Weiler, “is
limited in scope to an analysis of the Kmart’s leased fee estate utilizing the terms of

the existing leases and the fee simple analysis of the Burger King,” Ex. 1 at 3.

In valuing the retail building, Dr. Weiler prepared an income approach
to valuation using the contract rents in place for the Kmart space and the Lentine’s
Music_Store sliace. In discussing the potential gross rental income from the retail

space, Dr. Weiler explains:

“Discussions with Realtors and property owners have indicated
that big box retail space in this location and size exhibit (sic)
operating expenses’ {sic) in the range of $3.50 per square foot to
$6.00 per square foot depending on the location, quality, age, and

5 The report appears to have mistakenly referred to “expenses” instead of rent.
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_condition. The subject’s contractual lease rate is $1.77 per
square foot with the lessor responsible for all operating expenses
except utilities. It appears, therefore, that the tenant has a
substantial leasehold interest in the property. Lentine [sic] Music
Store [sic] contractual lease rate varies from $5.00 to $8.00 per

“square foot on a gross basis over a four year period. A [sic] in
depth rent study was conducted on the subject property; however,

" conversations with realtors suggests (sic) that Lentine [sic] Music
lease is at or near market.” Id. at 18,

After including amounts associated with contractual overage rent
provisions for gross sales mileposts, applying a vacancy factor of 3%, deducting
operating expenses, and reserves for replacements, Dr. Weiler arrived at a net
operating income of $256,023. Dr. Weiler applied a 10.58% capitalization rate to
arrive at ‘an opinion of $2,420,000 for the Kmart and Leﬁtine’s Music Store retail

space. Id. at 22

In valuing the Burger King restaurant space, Dr. Weiler reviewed the
sales of three comparable properties in his sales comparison approach. The three sales
providéd a pn'ce range of $124.15 to $153.06 per square foot. After adjustments, Dr.
Wéiler aﬁplied $145'per square foot to the subject restaurant’s 3,454 équare feet of

space to arriverat an opinion of value of $500,000 for the restaurant. Id. at 28.

In his ﬁnal' reconciliation, Dr. Weiler added his leased fee opinion for
the retail space to the fee simple opinion for the restaurant and arrived at a final value
of $2,920,000 for the subject property as of January 1, 2000. Id. at 29. For the

reasons stated above, we are unable to conclude that the leased fee analysis can be
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used to determine the fair market value of the property. Alliance Towers, supra, -

Wynwood Apt., Inc., supra.

As was the case in the 1997 matter, the BOE has offered the appraisal of
Mr. Racek for the subject property. Mr. Racek has conducted both a sales c_ompaljison

and an income analysis to arrive at an opinion of value for January 1, 2000.

In his sales comparison approach, Mr. Racek considered the sale of five

big box retail properties and five fast food restanrant properties. Ex. A at 28-50.

The retail comparables ranged from $25.99 per square foot to $56.28 per
square foot, including land. After making adjustments for differences between the
comparables and thé subject property, Mr. Racek applied a value of $41.50 per square
foot to the subject’s 113,100 square feet of retall area to arrive at a value of

$4,693,650 for the subject’s retail building. Id at 49, °

In considering the restaurant comparables, Mr. Racek developed an

unadjusted range in value from $22.00 to $278.93 per square foot of space. After

making adjustments to the comparable sales, Mr. Racek applied a value of $85.00 per .
square foot to the subj-eot’s 3,454 square feet of restaurant space to arrive at a value of

$293,590 for the subject’s fast food restaurant. 1d. at 50.

The income approach to valuation developed by Mr. Racek is based
upon comparable rental rates gleaned from eleven other properties. Id. page facing
52. The rental comparables include occupied and vacant big box retail space,

inciuding the 20,000 square feet of space on the subject property leased to Lentine’s

10

000032




* Music Store at $5.00 per -sqﬁare foot: Mr. Racek did not consider the current rate paid
by Kmart based upon the lease that commenced in 1969, concluding that the rental
rates provided by the eleven comparables more".ac_:curately depicted what the subject
property would rent for if available on tax Iie_n date. 1d. at 52. Focusing upon the
comparables in Cuyahoga County, the rental rate comparables provide a range from
$4.45 to $_8.00 per square foot. After taking into co_nsideration the age ard condition
of the sub]ect s retail space, Mr Racek concluded to a rental rate of $5.00 per square

foot for the subJ ect’s retail bu11d1ng Id. at 53

Mr. _Racek then lmade adjus_fg:nents_ for vacancy and credit loss (5%), for
management (3%), and deducted $33,930 for resel;ves for replacements to the retail
building’s potential income. After applying a 10% capitalization rate, Mr. Racek
concluded tc; a value of $4,871,780 for the subject’s retail building. Mr. Racek then
added the value of the restaurant ($293,590) denved under the sales companson
approach to opine to an overall value of $5,165,370 for the subject property under the

income approach Id at 56

In his re;:ogciliation of value, Mr. Racek gave “significant weight” to
the sales compﬁson approach and attributed “reasonable weight” to the income
analysis. In his final analysis, Mr. Racek opined to a value of $5,000,000 for tﬁe

subject pr‘opﬁ:rt:»,r.'Jr

7 Mr. Racek further allocated his value bétween land and building, concluding that the subject’s land-rv_aluation
should be fixed at $200,000 per acre, or $2,145,000 for the subject’s 10.725 acres, based upon comparabie land
sales contained in his report. Id. at 57,

1
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- Based upon all the evidence before us, we find Mr. Racek’s opinion to
be competent and probative evidence of the subject property’s fair market value as of

Jaary 1, 2000.

Upon consideration of the existing record and the applicable law, the
Board of Tax Appeals finds and determines from the prepondefance of the evidence

the value of the subject property as of January 1, 2000 to be:

Parcel 371-10-004 TRUE VALUE TAXABLE VALUE
LAND $2,145,000 " § 750,750
BLDG | $2,855,000 $ 999,250
TOTAL ‘ $5,000,000 $1,750,000

It is the decision and order of the Board of Tax Appeals that the
Cuyahoga County Auditor shall list and assess the subject property in conformity with

this decision.

ohiosearchkeybta
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Ms, Margulies, Mr. Eberhart, and Mr. Dunlap concur.

This matter comes to be considered by the Board of Tax Appeals .upon. two
notices of appeal, one filed by the B.oard of Education of the Colﬁmbus City Schools and
anothgﬁ filed by the Board of Education of the South-Westem City Schools (collectively,
“BOE”), on April 1, 2005 from decisions, mailed Marr;h 3, 2005; of the Franklin County
Board of Revision (“BOR”),

The subject propei'ty is Vlocated in the city of Columbus taxing district of
Franklin County, Ohio, and further identified as parcel numbers 010-122746 (Columbus
City School District) and 570-138815 (South-Western City School District). The
Franklin County Auditor found the true and taxable values of the subject property for tax

year 2003 to be as follows:

Parcel No: 010-122746 .
o True Value Taxable Value

Land | | o $ 345300 § 120,860

Building _ ' $ 854,700 § 299,150
Total 7 $1,200,000 § 420,010
2

600036




Parcel No, 570-138815

True Value Taxable Value

Land ) % 50,500 $ 17,680
Building~ =~ $ -0- $ -0-
Total $ 50,500 $ 17,680

| Upon consideration of the complaints filed by the BOE, the BOR

ooncluded that the auditor’s values were correct and a_fﬁrﬁled_the values listed above,

" The BOE asserts that the real property should be valued in accordance with
a recent sale of the property and the following are the true and taxable values supported
by that recent sale:

Parcel No, 010-122746
True Value ~  Taxable Value

Land § 345,300 $ 120,860

Building ' ' $3,541,700  $1,239,600
Total | $3,887,000 $1,360,460

Parcel No. 570-138815
True Value Taxable Value

Land § 50,500 $ 17,680
Building - _ $ -0-  § -0-
Total - $ 50,500 $ 17,680

The matter was submitted to the Board of Tax Appeals pursuant to R.C.
5717.01 upon the notice of appeal, the statutory transcripts received from the Franklin

County Auditor, fulfilling his duties as secretary of the BOR, and the record of the
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hearing held before this board. The board also has considered the written legal argument
preﬁented subsequent to the conclusion of the hearing.

The subject property is a 2.1405-acre parcel of land located in the city of
Célu.mbus at the cﬁmer of Demorest and Clime Roads.1 The property is improved with a
one-story retail building, constructed in 2002 and containing 14,490 square feet. As
evid'enceci by documentation presented to the BOR and affirmed before this board, the
subject property transferred to the current owner in September 2002 for a transfer price of
$?;,937',500. The property is leased to the Walgreen Co. (*Walgreens”). See Appellee’s
Ex. 1.. The lease requi;.red the original dev.e'loper 6f the property to build the store to
Walgreens® specifications. At the time of sale, the property was encumbered by this

lease.

At the hearing before this board, the BOE directed attention to th_e statutory
transcript. Contained in the statutory transcript is documentation supporting the transfer
identified above, the conveyance fee statement and the deed.

Before the BOR, the property owner presented the testimony of Mr. Curtis
P. Hannah, a certified general real estate apprai;er, However, Mr. Hannah did not
prepare an appfaisal, but prepared a “retrosPective'market rent study,” in which he opined
thét the market rent for the subject property as of January 1, 2003 was $8.00 per square

foot. This market rental rate contrasts with the lease rate of $21.73 per square foot.”

" 1 1.729 acres are located in the Columbﬁs City Scheol District (010-122746), and 4015 acres is in the South-
Western City School Distriet (570-138815).
2 The lease rate is found in the lease attached to Mz, Hannah's market-rent study and also in Appellee’s Ex. 1.
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That lease, entered into on Novemb‘ef 15, 2001 by Columbus-Climé, LLC and Walgreen
Co., also calls for additional rent based upon a percentage of sales. The term of the lease
is se;fenty-ﬁve j-yea.rs.'

Before this board, the property owner presented the testimony of Mr. John
Mﬁrphy, the real estaté assessment manager for Walgreens. Mr. Murphy, although he
was not personally involved in negotiating this transactibn, explained Walgreens” method
of expansion and real estate leasing model. He also confirmed that his records indicated |
that the costs to build the improvements for the subjeét property were $3,300,000. H.R.
at 39.

At the hearing before this board, the property ownef also presented the
testimony and ai:praisal report of Mr. Robin Ldnns, an MAI appraiser. It was Mr.
Lomws’ opinion that the subject property should be valued ét $1,300,000 as of tax lien
date. To support his opinion that the subj_ ect property should be valued at far less than its
original construction costs plus land purchase, the appraiser opined that whexn a property
encumbered by a long-tcrm' lease to a successful retail establishment is valued, it is
valued taking into consideration the economics of that lease, the value derived is related
to the use of the property as opposed to the value of the realty itself. To prove that the -
value of an encumbered property is more than an unencumbered property, Mr. Lorms
researched the state of Ohio and found other properties tﬁat were sold after some refail
establishment no longer occupied the specific location. M. Lormé’ retrospective

supported his -Opini'on that the property without a tenant was worth far less than a
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tenanted property. Mr, Lorms testified that raajor Tetailers that enter into huild—to_—suitr
arrangemients do not purchase locations no longer in use by other major retailers. HLR. at .
69-70. Mr, Lorms believes that this is because the design in use by each m_ajor retailer ié
different from the .dcsign of the others. H.R. at 70.

As to the rc.taile'r for which the property was originally developed, M.
Lorms opines that the Jeases in such transactions are not transferring an interest in real
property, but rather are financing instruments. Appellee’s Ex. 1, at 53. Mr. Lorms’
theory underpins the appellee property owner’s claim that the sale of thc_—‘: leasehold
interest should not be found to be an arm’s-length sale. The property owner then turns to
other evidence of value in the rec'ord. The other evidence relied ﬁpoh is Mr. Lorms’
appfaisal testimony and report. | |

On the other band, the BOE argues that Berea City School Dist. Bd. of Edn.
v. Cupahoga Cty. Bd. of Revision, 106 Ohio St.3d 269,7 2005-0Ohio-4979 requires this
board to find that the sale price controls the outcome of this appeal, The BOE argues that
' the only “evidence” in the record that would support a finding that the sale was not arm’s
1ength':is Mr. Murphy’s testimony, which the BOE argues is not probative since Mr.
Murphy has no personal knowledge of the sale transaction at issue here, and Mr. Lorms’
testimony, which the BOE argues'i.-s not evidence at all, but a theory upon which to
disregard a market sale.

We begin our revieﬁ of this matter by noting that a party who asserts a '

right to an increase or décrease in the value of real property has the burden to prove the
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| tight to the value asserted.” Cleveland Bd. of Edn. v. Cuyahoga Cty. Bd. of Revision . .
(1994), 68 OhioSt.3d 336; Crow v. Cuyahoga Cty. Bd. of Revision (1990), 50 Ohio St.3d

55; Mentor Exempted Village Bd. of Edn. v. Lake Cty. Bd. of Revision {1988), 37 Ohio
'St.3d 318: Consequently, it is incumbent upon an appellant challenging the decision of a
board of revision to come forward and 6’ffer”evideﬁce which demonstrates his right to the
value sought, Cleveldand Bd. of Edn., supra; Springfield Local Bd. of Edn. v. Summit Cty.

Bd. of Revision (1994), 68 Ohio St.3d 493. Once an appellant has presented conipetent

and probative 'e\{idence of true value, other parties asserting a different value then have a
corresponding burden of providing sufficient evidence to rebut the appellant’s evidence.
Spﬁﬁgﬁeld Local Bd. of Edn., supra;, Mentor Exempted Village Bd. of Edn., supra.

' Having noted the appropriate standard of review, we now proceed to
determine the taxable value of the subject property. We first tumn to the Ohio Revised -
Cdde for guidance. R.C. 5713.01 provides, in part:

“The- auditor shall assesé all the real estate situated.in the

county *f"* at its true Vglu_f: in money ***..” .
It has long been éstablished that the be_st:évidence of -“true value in money” of real
property is an actual recent sale of property in an arm’s-length transaction. Conalco. v.
Bd. of Revision (1977), 50 Ohio St.2d 129; State e rel. Park Investment Co. v. Bd. of Tax
Appeals (1964), 175- Ohio St. 410. Further, R.C. 5713.03 provides:

“In "det'érminin‘g the true value of any f;razt, lot, or parcel of

real estate under this section, if such tract, lot, or parcel has

been the subject of an arm’s leéngth sale between a willing
seller and a willing buyer within a reasonable length of time,
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either before or after the tax lien date, the auditor shall

consider the sale price *** to be the true value for taxation

purposes.”

Thus, where théré is an actual_-sale of real property which is both recent and arm’s length,
the county auditor, as weli as this bﬁard, must consider such a sale as evidence of the
property’s true-value. Conalco and Park Investment, supra.

There is no argument that a sale taking place in September 2002 is recent to
the tax lien date of January 1, 2003. Thus, the issue which this board must consider is
whether the sale of the property in issue in this appeal meets the legal definition-of arm’s
iength. That definition is characterized in Walters v. Knox County Board of Revision
(1989), 47 Ohio St.3d 23,. as being “voluntary, i.e., without compulsion or duress; it
geﬁerally takes plape in an open market; and the parties act in ﬂ1eir own sclf interest.” Id. .
at 25.

o In makix}g a determination regarding the arm’s-length nature of the sale, tﬁs
boai-d is guided by rec;ent Ohio Supreme Court decisions. In Berea City School Dist. Bd.
of-Ec.in. , supra, the court reaffirmed the provisions of R.C. 5713.03, holding that “When
tﬁe ﬁroi)erty has been the subject of # recent arm’s-length sale between a willing seller
and a willing buyer, the sale price of the property shall be ‘the true value for taxation
.purpo-ses.”’ Id. at i3. ‘See, also, Lakota Local School Dist. Bd of Edn. v. Butler Cty. Bd. -

of Revision, 108 Ohio St.3d 310, 2006-Ohio-1059.
| In Stroﬁgsville Bd of Edn. v. Cuyahoga Cty. Bd. of Revision, 112 Ohio

St.3d 309, 2007-Ohio-6, the court held, “[i]f no amm’s-length sale occurred, the [sales].
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7 price _docs' nt;t' necessarily repfesent the property’s true value, and reliance on apﬁraisal
evidence for valuation is appropriate.” id. at 311. This finding was made after reviewing
the circumstanccs' surrounding a sale-leaseback transaction. In that appeal, a
representative of the property own& testiﬁ_ed as to tht;e dire circurnstances surrounding the
need to refinance his business as well as the fact that the owner had been forced to reject
a different offer because the terms could not be met quickly enough for the property
owner to meet other financial obligations.

Thus, the boai'd must look to the evidence and determine whether the sale

‘meets the definition of “arm’s length,” sufficient for it to be used as an indicator of value.
In the present appeal, there has been no direct testimony from a principal to the sale
transaction.r The property owner’s appraiser did not confirm in his testimony that he
spoke with an employee of the seller or buyer. Rather, his conc.:lusions seermed to be
based upon his personal opinion of what happened in this transaction to reach the
conclusion that the ‘buyer and the seller were not @picaﬂy motivated. No reliable
testimony was elicited that special considerations were involved in motivating the buyer
and the seller and establishing the sales price. Such speculation 1s not sufficient for this
board to conciude that the parties were not acting in their own self—iﬁterests.

There is a rebuttable presumption that the price for which a property sells
reflects the true value of a property. Cincinnati School District Bd. of Edn. v Hamilton
Cty. Bd. of Revision (1997), 78 Ohio St.3d 325. The presumption extends to all the

elements which characterize true value. Id. at 327. Having no evidence regardmg the sale
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itself - sufficient to conclude . that the circumstances surrounding this particular sale
removed it from qualifying as a market transaction, this board cannot conclude that the

sale was not market driven. -

'The property owner argues that the build-to-suit nature of the original lease . . .

is sufficient in and of itself to remove the sale of the leased fee interest from
consideration, In es'sence,‘ the property owner secks a finding that all sales following
build-to-suit transactions -can never be considered qualifying sales. |
The valuation of real properfy is fact intensive and rarely are there theories
that fit every sitﬁation. The lonly case cited to support the property owner’s claim that 4 -
sale following a b-uild-to—suit lease ié not indicative of value is Daytoﬁ School Dist. Bd. of
Edn. v. Monigomery Cty. Bd. of Revision (Sept. 2, 2005), BTA No. 2004-V-76,
unreported. However, that case was decided prior to Berea, supra. After Berea, this
board has had occasion to review the valuation of four freestanding drugstores. On three
occasions; the board has concluded that the saie price of the leased fee interest controls
value fo,f ad valorem tax purposes. The board has made this determination, despite
testimony contained in each record from Mr. l,orm;s that the sale price is predicated upon .
the manner is which the property is used. Hon. Dusty Rhodes v. Hamilton Courgty Bd. of _‘ N
Revision (Mar. 9, 2007), BTA No. 2005-M-1098, unreported; Bd. of Edn. of the -
'Colmbus City Schools v. Franklin Cty. Bd. of Revision (June 30, 2006), BTA No. 2005-

A-381, unreported, appeal pending Sup. Ct. No. 06-1429; Dayton School Dist. Bd. of
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Edn. . Montgomery Cty. Bd. of Revision (Jan. 6, 2006), BTA No. 2004-V-73,

unreported. .

The value of a fourth freestanding drugstore was considered in RX Bedford

Investors, LLC vs. Cuyahoga Cty. Bd. of Revision (Féb. 3, 2006), BTA No. 2002-R-2509,

. unreported, settled upon appeal, Sup. Ct. No. 06-448. In that case, the record contained

© testimony from persons related to the parties involved in a sale of a drugstore location.

This board, aﬂe‘r_‘fully reviewing ther record, including the circumstances s_urrouﬁding the
sale, concluded that the costs of construction; as found by the board of revision, indicated
the best evidence of the property’s value:, Itis the testimony of persons knowledgeable of
the transaction involved that allowed this board to determine that the sale was not the best

evidence of value, and not an appraiser’s hypothesis that all sales of successful retail

~ locations should be disregarded.

.-+ - Given the earlier decisions of this board, we are unable to conclude, as a
matter of law; that a sale of a property encumbered with a long-term lease entered into by

a developer and -a user ¢éah never be considered indication of the fair market value of a

| ptoperty. Properties encumbered by leases are purchased and sold regularly in the real

estate-market. The record does not contain evidence regarding the unique nature of the

“building itself or the special costs involved in construction of the property. Some build-

to-guit properties may require the developer to ‘add- unique features to a-property which

-would not be valued in the general marketplace; others may not. See discussion

'regar&ing build-to-suit properties in Camelot Distribution Co. v. Stark Ciy. Bd. of
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Revision (Nov. 12, 2004), BTA No. 2003-M-24, nnreported.  As stated above, the

speciﬁcs regarding the subject have not been disclosed.

In the présent matter, the property owner did not come forth with evidence

rébutting the présumptidn that the sale of the subject meets the indices of an arm’s-length

transaction. Therefore, the board finds that the record supports a valuation finding as of

January 1, 2003 as follows:

Parcel No. 010-122746

" True Value
Land $ 345300
Building $3,541,700
Total $3,887,000

Parcel No. 570-138815

Taxable Value

$ 120,860
$1,239,600
$1,360,460

True Value Taxable Value

Land $ 50,500
Building $  -0-
Total $ 50,500

$ 17,680
$ -0
$ 17,680

It is the order of the Board of Tax Appeals that the Auditor of Hamilton

County list and assess the subject real property in conformity with this decision and

order. It is further ordered that these values be carried forward. in accordance with the

law.

ohiosearchkeybta
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vs. g DECISION AND ORDER
Montgomery County Board of Revision, the )
Montgomery County Auditor, and }
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BOE David C. DiMuzio
1900 Kroger Building
Cincinnati, OH 44202
For the County . Mathias H. Heck, Jr.
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Dayton Rite Aid, LI.C & Jennings Co., LPA
Annrita Johnson
3001 Bethel Road, Suite 208

Columbus, OH 43220
Entered September 2, 2005
Ms. Margulies, Mr, Eberhart, and Mr. Dunlap concur.
This cause and matt-cr came on to be considered Ey the Board of Tax
Appeals upon a notice of appeal filed herein by the Dayton School District Board of
Education (“BOE”) from a decision of the Montgomery County Board of Revision
(“BOR”) regarding the subject property owned by Dayton Rite Aid, LLC (“Rite Aid”).

In said decision, the BOR determined the true and taxable values of the subject
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property for tax year 2002 originaily established by the Montgomery County Auditor

~ (“auditor”) should remain as follows:

Parcel R72-27-8-11
LAND
BLDG
TOTAL

Parcel R72-27-8-12
LAND
BLDG
TOTAL

Parcel R72-27-8-14
LAND
BLDG
TOTAL

Parcel R72-27-8-15
LAND
BLDG
TOTAL

Parcel R72-27-8-16
LAND
BLDG
TOTAL

Parcel R72-27-8-18
LAND
BLDG
TOTAL

Parcel R72-27-8-30
LAND
BLDG
TOTAL

Parcel R72-27-8-40
LAND
BLDG
TOTAL

TRUE VALUE

$ 16,490
$696.950
$713,440

TRUE VALUE
$16,490
$ 0
$16,490

TRUE VALUE
$18,560
$ 0
$18,560

TRUE VALUE
$12,470
$ 0
$12,470

TRUE VALUE
$35,560

2 0
$35,560

TRUE VALUE
$15,050
0

$15,050

 TRUE VALUE

$12,470

$__ 0O
$12,470

TRUE VALUE
$240

$ 0

$240

TAXABLE VALUE

$ 5,770

$243,930 -
$24%,700

TAXABLE VALUE
$5,770
50
$5,770

TAXABLE VALUE
$6,500
§ 0
$6,500

TAXABLE VALUE
54,360
$ @
$4,360

TAXABLE VALUE
$12,450
$ 0
$12,450

TAXABIE VALUE
$5,270
$ 0
$5,270

TAXABLE VAL UE
$4,360-
$ 0
$4,360

TAXABLE VALUE
$80

$ 40

.$80
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Parce] R72-27-8-44

TAXABLE VALUE
LAND $1,460 $510
BLDG $ 0 " $ 0
TOTAL - $1,460 $510 -
Parcel R72—27-$-4S TRUE VALUE TAXABLE VALUE
LAND $130 $50
BLDG $ 0 $9
TOTAL $130 $50
Parcel R72-27-7-56 TRUE VALUE TAXABLE VALUE
LAND $68,190 $23,870
BLDG $ 0 by 0
TOTAL $68,190 $23.870
Parcel R72-27-7-73 TRUE VALUE TAXABLE VALUE
LAND $220 $20
BLDG $ 0 $0
TOTAL $220 $80
$894,280 $313,000

TOTALS

TRUE VALUE

The BOE réquests that the combined total of the subject property’s
twel*.uc parcels Be increased to ﬁ true value of $2,570,000 based upon -éppraisal
evidence presented to this board. We now consider this matter upon the notice of
appeal, the sté.tutory_ transcﬁpt (“S.T.”) certified by. the auditor, and the evidence
presented at tlns board’s eviﬁentiary hearing (“H.R.”), and the briefs submitted by the
BOE ad Rite Aid. -

The subjéct' property is located in Moﬁté,_omery County, Ohio and is a
combination of the twelve parcels listed above that form one economic unit, a free-
standipg retail drugstor'e‘_constmcted in 1999, The building has 11,180 square feet of

space and is situated upon 7.467 acres of land. S.T., Ex.7. The subject was on'ginally.
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built to .sqit for Rite Aid as a long-term tenant. On September 17, 2001, Rite Aid
purchased the.prog;erty for $3.035,000.

' The BOE had originaily filed a complaint before the BOR arguing that
the 2001 sales price of the subject was the best evidence of value. Before the BOR,
counsél for Rite Aid advocated that the sale was not the best evidence of value,
because the sale price represented a leased fee value, as Rite Aid was the former
tenant, subject to a long-term lease at an above-market rate. In support of its position,
Rite Aid presented the testimony of appraiser Robin Lorms. Mr. Lorms did ﬁot
provide an analysis of the subject; rather, he provided a list of comparable rental rates
and comparable sales that suggested that the long-term rental rate paid by Rite Aid
($30.40 per square foot) was well above the market rate supported by his comparables
~ of $8.00 to $9.00 per square foot. S.T. at A. Ultimately, the BOR decided not to
adopt the sale price as the best evidence of value and to leave the 2002 values of the
subj e‘ct property unchanged.

Before this board the BOE appears to have abandoned its théory
regarding the sales price and presented the 'appraisal and testimony of Mr, Eric:
Gérdﬁer, MALI and state-certified appraiser.

As a preliminary matter, Rite Aid challenges the jurisdiction of the
appeal before us and alternatively argues that the decision of the BOR is in error. Rite
Aid asks this board for an order to vacate the decision of the BOR for lack of
jurisdiction, arguing that the original complaint filed by the BOE 1is insufficient to

establish jurisdiction before the BOR because it was not brought in the proper name of
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- the Dayton School District Board of Education, but instead it was brought in. the name -

of “Dayton Board of Educdtion.” S.T., Exhibit A.

Rite Aid argues that the misnomer of the BOE’s proper legal name in the

. complaint fails to vest jurisdiction before the BOR, relying on the decision of the

Fairfield County Court of Appeals in Pennington v. Fairfield Cty. Bd of Revision

(Dec. 21, 1992), Fairfield App. No. 24-CA-92, unreported, holding that a complaint

with a similar misnomer in the name of a board of education was properly dismi’ss_ed. ‘

In the past we have not looked favorably upon arguments based upon a -
mere misnomer of a proper party. Whitehall City Schools Bd. of Edn. v. Frankiin Cty.

. Bd. of Revision (Feb. 5, 1999), BTA No. 1996-N-519, unreported. Pennington, supra,
the case which appellant cites as controlling, has been addressed by this board and
accorded limited persuasive authority. See MRSLV Alliance LLC v. Stark Ciy. Bd. 'of
Revision (Interim Order, Dec. 18, 1998), BTA No. 1998-N-510, unreported, and Bd. of
Edn. of the Vandalia-Butler City Schools v. Montgomery Cty. Bd. of Revision (Interim
Order, Aug. 1, 1997), BTA No. 1996-P—1220; where this board declined to follow
Pennington in jurisdictiOns other than that in which it was decided. |

‘ " Further, the facts before us are distinguishable from Buckeye Foods v.
Cuyahoga Cty. Bd. of Revision (1997), 78 Ohio St.3d 459, Where the Supreme Court
affumed the dismissal of a complaint for failure‘ of the complainant to properly

identify itself. In Buckeye Foods a “fictitious name” was used in v;iolation of R.C.
1329.10(B), which requires one to register with the Se_c;retary of State be_fofé

commencing or maintaining an action in a fictitious name. Additionally, in Buckeye
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Foods, there were at least five other entities that used the “Buckeye Foods” name as a
part of their name. Thus, it was unclear as to which entity- the fictitious name made
reference. In its decision, the couﬁ stated .that the complainant must “be better
identified than occurred here” and that one must have “the albility to discern who is
-complaining about the value of real property.” Id. at 462. In the case before us there -
- can be little.doubt that all parties were aware that the Dayton School District Board of
Education was the complaining party.

Furthermore, we distinguish the facts before us from the circumstances
in Bd, of Edn. of the Delaware City Schools v. Delaware Cty, Bd. of Revision (June 21, _
1996), BTA 1'995-A-1093, 1202, unreported, where we held that a complaint brought
in the name of another school district is jurisdictionally defective. See, also, Bd. of
Edn. for the Washington Local Schools v. Lucas Cty. Bd. of Revision (Nov. 3, 2000),
BTA Nos. 1997-V-1066, et seq., unreported.

Therefore, appellant’s- motion to dismiss for failure to name a proper
party is denied.

We begin our review of the evidence by noting that a party who asserté a
right to an increase or decrease in the value of real property has the burden to prove its -
right to the value asserted. Cleveland Bd. of Edn. v. Cuyahoga Cty. Bd. of Revision
(1994), 68 Ohio St.3d 336; Crow v. Cuyahoga Cty. Bd. of Re'yision (1990}, 50 Ohio
St.3d 55; Mentor Exempted Village Bd. of Edn. v. Lake Cty. Bd. of Revision (1988), 37
Ohio .St.3d 318. -Cbnsequently, it is incumbent upon an appellant challenging the

decision of the board of revision to come forward and offer evidence that demonstrates
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rits right to the yalue _sought. Cleveland Bd. of E_c:int, supra; Springfield Local Bd. of
Edn. v. Summit Cty. Bd. of Revision (1994), 68 Ohio St.3d 493.-

It is not enough, however, to simply come forward with some evidence
of value. Neither is 1t sufficient to grant the requested increase or decrease merely
because no evidence is adduced in contradiction to the claim. Western Industries, Inc.
v. Hamilton Cty. Bd. of Revision (1960), 170 Ohio St. 340. In short, there is a burden
of persuasion that rests with the appellant to convince this board that the appellant is
entitled to the value which it seeks. Cincinnati Schoél Bd. of Edn. v. Hamiltor Cty.
Bd. of Revision (1997), 78 Ohio St.3d 325. Once the appellant presents competent and
probative evidence of value, other parties asserting a different value then have the
corresponding burden of providing evidence that rebuts appellant’s evidence of value.
Springfield Local Bd. of Edn. v. Summit Cty. Bd. of Revision (1994), 68 Ohio St.3d
493, Accordingly, this board must proceed to examine the available récord and to
determine value based -upon the evidence before it. Coventry Towers, Inc. v.
Sa.;rongsville (1985), 18 Obio St.3d 120; Clark v. Glander (1949), 151 Ohio St. 229. In

80 doing, we will determine the weight and credibility to be accorded to the evidence
presented. Cardinal Fed. S. & L. Assn. v. Cuyah&ga Cty. Bd. of Revision (1975), 44
Ohio St.2d 13. We proceed by examining the evidence of the subject’s true value as
presented by the parties.

When determining value, the Ohio Supreme Court has long held that
“the best evidence of ‘true value in money’ of real property is an actual, recent sale of

the property in an arm’s-length transaction.” Conalco v. Bd. of Revision (1977), 50
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Ohio St.2d 129; State ex r;el. Park Investment Co. v. Bd. of Tax Appeals (1964), 175
Ohio St. 410. Absent a recent sale, as _in the instant matter, trué value in money can be
calculated by applying any of three alternative methods provided for in Ohio Adm.
Code 5703-25-07: 1-) the market data approach, which compares recent sales of
comparable properties, 2) the income approach,' which capitalizes the net income
attributable to the property, and 3) the cost approach, which depreciates the
improvements to the land and then adds them to the land value.
| In support of its contention of value, the BOE offered at this board’s
evidentiary hearing the festimony and wﬁﬁcn appraisal report of Mr. Gardner. Ex. A.
Mr. Gardper developed two approaches to value, the income and sales comparison
approaches, to arrive at an opinion of value for the subject property. Rite Aid rested
upon the record below and its cross-examination of Mr. Gardner. The county
appellees did not appear at hearing before this board. |

Mr. Gardner’s appraisal report was prepared with an “as of” date of
January 1, 2002, Mr. Gardner ultimately arrived at an opinion of value of $2,570,000
for the subject property. Id., HLR. at 42.

Mr. Gardner used sixteen comparables to arrive at his opinion of value
under both the sales comparison and income approaches. Ex. A at 31. All sixteen
comparables’ are newly constructed “built—to-suit” drugstores, all subject to leases.

HR. at 26, 29, 52, 63. Four of the comparables are in Ohio; the remaining

! Of the sixteen comparables, four are Rite Aid drugstores; seven are CVS drugstores; and five aré Walgreens
. drugstores. Ex. A at 31,
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- comparables include properties in North Carolina, Alabama, Tennessee, South

Carolina, Virginia, Minnesota, Colorado, and California.
In what is titled as a “Sales Comparison Approach Leﬁsed Fee .

Coﬁclusion,”. Mr. Gardner used each comparables’ actual rental rate and deducted .20
cents per square foot to account for operating expenses, and arrived at an effective
gross income (EGI) figure for each property. By dividing the EGI intc_) the sales prices
of the comparable properties, Mr. Gardner calculatéd an Effective Gross Income
Multiplier (EGIM) for each of the sixteen properties ranging from 11,19 to 12.86. Ex.
A at 31. Utilizing what. he estimates to be “market rent” for the subject property

. (derived from his income approach to value), Mr. Gardner applies EGIM of 11,20 and

i

12.00 to his own estimate of market rent for the subject and estimates a low vahe of
$2,500,000 and a high value of $2,680,000 for the subject. Mr. Gardner elects to draw
a value conclusion of $2,590,000 for the subject (with a corresponding EGIM of
11.58) utilizing the gross income multipliers he extracted from the. sixteen
comparables.

Utilizing the 11,180 square feet of space on the subject property, Mr.
Gardper then proéecds to adopt a price per square foot anatysis from his comparables, .
estimating a low value of $225 per square foot ($2,520,000) and a high value of $250
per square foot ($2,800,000) fof the subject. Id. Mr. Gardner conc‘luded,to_ a value
somewhere between the high and low figures: $2,660,000 for the subject at $237.92 .

per square foot. After considering the value conclusion from his EGIM and sale price
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- per square-foot analysis, Mr. Gardner arrived at a final value conclusion of $2,600,000
- under his $ales-comparison approack to value. Ex. A af 32.
" 'In developing an in¢orie approach to value, Mr. Gardner again utilized
" the same: sixtee;i comparable properties;’ W}jip.h»-'éstablished a rental range between
$16.62 to $29.84 per square foot. Id. at 35. ‘Mr. Gardner determiﬁed that $20.00 per -
- square foot woul‘d-rbf: an appfopriaté:'rental rate for the subject. Mr. Gardner elected
not to make -any reduction in the subject’s pro forma operating stétement for
‘replacements fér-‘ reserves or for'_vacancy and credit loss. Instead, Mr. Gardner made a
- deduction of .20 cents per square foot for operatiﬁg expenses as he did for the
comparable properties, estimating a net 'opérat"ing income of $221,364 for the subject.
Id. at 36. After evaluating the capitalization rates derived from his comparables,
national and reg‘ioﬁal- surveys, and utiliZing the band-of-investment technique, Mr.
Gardner estimated a capitalization rate of 8.61% for the subject. Id. at 41. Applying
the rate to-the subject’s net operating income, Mr. Gardner estimated a value of
$2,570,000 utilizing his income approach to value. Id.
Although the subject property was only three years old on tax lien date,
- Mr. Gardner refrained from conducting a cost approach on the subject property,
because of “the subjective nature of estimating the total depreciation associé.ted with
- the improvements.” Id. at 29; H.R. at 25, 50.
_ In his final reconciliation of value, Mr. Gardner describes that the sales

corhparison approach is given secondary consideration. Id. at 42, Mr. Gardner relies
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pﬁmaﬂly upon his income approach, and arrives 4t a final value of $2,570,000 for the
- subject. Id.
K -The case before us today is different than the issues presented to the
BOR. The BOR was faced with the issue of whether the September 2001 sales price
of $3,035,000 was the best evidence of value. Rite Aid 'succcssfully challenged the
sale price after establishing that the purchaser (Rite Aid) was subject to a long-term
lease of the subject for over $30.41 per square foot. Rite Aid established that the
rental rate ‘was well above the market rates of other similar buildings through the
testimony of Mr. Lorms. Mr. Lorms offered compérables rental data, primarily of
former CVS and Rite Aid drugstores, which established actual rates® between $5.25 to
$9.00 per square foot. S.T. at A. Before this board, no party has advocated that the
.September 2001 sales price of the subject is the best evidence of value, nor do we find
it représentative of the property’s value for tax purpéses.g‘

In reviewing Mr, Gardner’s analysis, wé are concerned that the
comparablés, and hence, his opinion, amount to a value in use. We have previously
held that real estate must be valued separately, without regard to the particular
business or business activities conducted within the premises. “*** Withqut
significant ‘adjustment," there is a real risI; of violating the mandate of Dinner Bell
Meats, Inc. v. Cuyahoga Cty. Bd. of Revision [(1984), 12 Ohio St.3d 270], that ‘value

in exchange,” not ‘value in use,” be determined.” Chippewa Place Dev. Co..v.

2 We have excluded those comparables characterized as “asking rates.”

11
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Cuyahoga Ctv. Bd. of Revision-(Sept. 24, 1993), BTA No. 1991-P-245, unreported, at
13, appeal dismissed, (June 15, 1994) Cuyahoga App. No. 66341, unreported. See,
also, Dublin Senior Community L.P. v. Franklin Cty. Bd. of Revision.(1977), 80 Ohio .
St.3d 455 (business income must remain separate from income produced by the real. -
estate).

Mr. Gardner refrains from relying‘ upon the subject’s 2001 sales price
and former rental rate, concluding that both were above market. Specifically, Mr.
Gardner testified that the following factors would explain why the subject’s sale price
and rental rate were above market: (1) Rite Aid is a “credit tenant,” (2) the lease was
for a long term at a flat rate, {3) there is a strong demand for triple net investments
such as is the case with the subject, (4) record low interest rétes, and (5) the lack of
alternative investn:‘lents with similar risks and rewards. H.R. at 43, Ex. A at 43.

Nevertheless, Mr, Gardner’s opinion of value is borne from his exclusive
reliance on the sixteen similar build-to-suit comparables, all of which present the same
1ssues -coﬁccming the occupénts’ creditworthiness. and the like. The data gleaned from
the comparables appear to be tied (as is in the case of the subject) to the
creditworthiness -of their tenﬁﬁts, The difficulty in relying upon income derived from a
business activity, or value in use, is that the yalue ﬁltilriately- derived may not be the
market value of the subject propcrtf. As The Appraisal of Reql Estate cautions:

“An ijmportant distinction is made between market value and

investment value. Investment value is the value of a certain
_property use to a particular investor. Investment value may

¥ The BOE’s expert (Mr. Gardner) testified before this board that the sale price as well as the underlying rcmﬁl
rate in place at the time of the sale was above miacket, H.R, at 24,43,52.53,
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coincide with market value * * *, if the client’s investment
criteria are typical of investors in the market. In this case, the two
opinions of value may be the same number, but the two types of
value and their concepts are not intercharigeable.

“ Market value is objective, impersonal, and detached; investment
value is based on subjective personal parameters. To develop an
opinion of market value with the income capitalization approach,
the appraiser must be certain that all the data and forecasts used
are market-oriented and reflect the motivations of a typical
investor who would be willing to purchase the property at the
time of the appraisal. A particular investor may be willing to pay
a price different from market value, if necessary, to acquire a
property that satisfies other investment objectives unique to that
investor.” Id. at 476.

As we review the evidence of value of the subject before us, we are

mindful that “certain types of transactions, albeit arm’s-length transactions, call into

- question whether the sale price reflects the true value of the property. Among the

types * * * prompting an investigation of the sale, is a sale-lease arrangement.” S.
Euclid/Lyndhurst Bd. of Edn. v. Cuyahoga Cty. Bd. of Revision (1996), 74 Ohio St.3d
314, 317. See, also, Kroger Co. v. Hamilton Cty. Bd. of Revision (1993), 67 Ohio
St.3d 145; Cleveland His./Univ. Hts, Bd, of Edn. v. Cuyahoga Cty. Bd. of Revision
(1995}, 72 Ohio St.3d 189; Pingue v. Franklin Cty. Bd. of Revision (1999), 87 Ohio St.
3d 62. This board has previously held:

“[TThe details of the sale/leaseback must be reflective of market

rates and terms for the sale price to be equally reflective of

market value.” Corpline v. Hamilton Cty. Bd. of Revision (May

17, 2002), BTA No. 2001-A-422, unreported, appealed to the -

Supreme Court of Ohio and remanded for implementation of
settlement, 97 Ohio St.3d 1212, 2002-Ohio-5805.
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53 , ..

The appraisal report and opinion of Mr. Gardner attempts to define and

. narrow the market in the context of “first generation” rental rates to the exclusion of . . -

secondary uses.
- When asked to define a “first-generation tenant” versus a “second-
generation tenant,” Mr. Gardner testified:

“First genecration tenant has to do with the tenant, or user, that

maybe had the property built for a build-to-suit. Maybe they

Incorporated some. specific branding within the architecture of

the real estate. :

~ “One of the best examples would be a McDonald’s restaurant,
When you look at their roofing, when you look at their design of
7 the building, whether they’re here in Chio or if you travel to- -
" California, the branding of McDonald’s is built into that
architecture of the building. -

“Second-generation would be the - just refers to the second user.

And the example I just gave of a McDonald’s, if McDonald’s

were to move out, and if a Chinese restaurant were to move in,

there would be some renovation to kind of de-brand that building

to another user and another use.” H.R. at 47-48.

When asked whether he viewed the subject property as a first- or second-
generation user, Mr. Gardner responded that “the property was being occupied by Rite
Aid Corporation, thus, the first-generation user.” Id. at 45.

As promulga'ted by R.C. 5713.01, Ohio Adm. Code 5703-3-03 charges
the county anditor with the dufy’- of apprdising property according to true value as it
existed on tax lien date of the year in which the property is appraised. Pursuant to
Ohic Adm. Code 5703-25-05, the auditor is to determine “the price at which the

property should change hands on the open market between a willing rbuyer and a

willing seller, neither being under any compulsion to buy or to sell and both having
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. kmowledge. of -all the relevant facts.” . Mr. -Gardner’s national comparables narowly "

detailing -what " Rite Atd;'rf Walgreen’s, and CVS are leasing (and subsequently
purchasing) as built-to-suit preperties amounts to a value in use. - By Mr. Gardner’s
own admissions, the initidl rental rates and prices paid for these comparables were
driven by a build-to-suit seenario and the existence of a quality long-term tenant.*
- Therefore, we-are not persuaded that these so-called “first generation” eomparables
'bear any demonstrated relevance to what the sub_; ect should sell for in the open market. -
onl anuary 1, 2001. Mr Gardner E analysrs would only be relevant if we were seekmg
to value the property subJ ect to a long term eredrtworth}r tenant (such as Rite Ald) |

The issue before thrs board is what would the fee simple interest in the |
subjeet property sell for on tax hen date based on market conditions. Dublin Senior
Comm. Lid. Parmershgp V. anklm Czy Bd of Revision (1997), 80 Ohio 5t.3d 453,
Mr., Gardner $ attempt to utllrze other burld—to surt lease transactions, and the like,
does not adequately reﬂeet the market forces that would be in place had the Sub_]E:Ct
‘been offered for sale on Ianuary 1, 2001 w1thout any regard to the creditworthiness of
Rite A1d

In order to estabhsh an eetlmate of what the property would actually seIl

for on the open market we must look to the market for sale prices and rental rates.

* Just as Mr. Gardner and the BOR reasoned that the September 2001 salés price as well as the initial rental rate
established between Rite Aid and thie subject’s developer is not reflective of market value for the subject
property, we question Mr. Gardner’s reliance upon sixteen other sales and rental rates of similarly built-to-suit
drugstores, During cross examination, Mr. Gardner was asked about the comparable properties: )

“Qr If I may, in other words, that a prospective investor is more interested in the

income stream and the creditworthiness of the user than the actual attributes of the

property? : ‘

A Both are strongly considered.” H.R., at 70-71
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That, market may include purchasers and tenants of high creditworthiness, such as a
lWalgreen’s or é CVS, and/or it may includea local business venture. Ultimately, said
market analysis needs to demonstrate what value should have been achieved for the
subject had it sold on tax lien date.
Even assuming that his sixteen comparables were viewed as competent
probafivc evidence of value, Mr, Gardner fails to make any adjustments to account for
: differences_-behveen the subject and his: compafab_les in his sales comparison approach.
In his income approach, Mr. Gardner fails to take a reduction in the subject*s pro
forméx for any pdtential vacancy loss or any reserve for replacement, Furﬂne:rmore, Mr.
Gardner failé to provide any support or explanation as to how he arrived at values and
rates between the “highs”™ and “lows” found throughout his report.
| The Board of Tax Appeals is given great discretion in what weight to
give the evidence presented befdre it. Cardinal Fed. S: & L. Assn., supra. The board
R may accept of reject any. and all evidence presented. Therefore, for the above-
mentioned reasons, this board finds. that the opinion of Mr. Gardner fails to accurately
reflect the value of the subject property.
| . We further find that neither Rite Aid nor the county appellees have
| resﬁonded ﬁth any evidence of value. Therefore, we find the value of the subject as

of Janunary 1, 2002 to be:

Parcel R72-27-8-11  TRUE VALUE TAXABLE VALUE
LAND - $.16,490 $ 5,770
BLDG - 8696.950 $243,930

 TOTAL o $713,440 $249,700
16
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Parcel R72-27-8-12
LAND
BLDG
TOTAL

Parcel R72-27-8-14
LAND
BLDG
TOTAL

Parcel R72-27-8-15
~ LAND
BLDG
TOTAL

Parcel R72-27-8-16
LAND
BLDG
TOTAL

Parcel R72-27-8-18
LAND
BLDG
TOTAL

Parcel R72-27-8-30
LAND
BLDG
TOTAL

Parcel R72-27-8-40
LAND
BLDG
TOTAL

Parcel R72-27-8-44
LAND
BLDG
TOTAL

Parcel R72-27-8-45
LAND
BLDG
TOTAL

TRUE VALUE
$16,490

3 0
$16,490

TRUE VALUE
$18,560
3 0
$18,560

TRUE VAILUE
$12,470
$ 0
$12,470

TRUE VALUE
$35,560
$ 0

$35,560°

TRUE VATLUE
$15,050

$ 0
$15,050

TRUE VALUE

$12,470

$ 0
$12,470

TRUE VALUE

$240

$_0
$240

TRUE VALUE
§$1,460

A 0

$1,460

- TRUE VALUE

$130
$.0

$130

17

TAXABLE VALUE
$5,770
$ 0

- $5,770

TAXABLE VALUE
$6,500 .
0.
$6,500

TAXABILE VALUE
$4,360

£ .0
$4,360

TAXABLE VALUE
$12,450
$ 0
$12,450"

TAXABLE VALUE
$5.270
$ -0
$5,270

$4,360
$ -0
$4.,360

TAXABLE VALUE
$80
$0
$8

TAXABLE VALUE
$510
$..0
$510

TAXABLE VALUE
- $50
$0

$50
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Parcel R72-27-7-56 TRUE VALUE TAXABLE VALUE

TAND - - . $68,190 $23,870 -
BLDG $ 0 $ 0
TOTAL - . . e sss 190 $23,870
Parcel R72-27-7-73 TRUE VALUE TAXABLE VALUE
LAND $220 $30
BLDG $ 0 0
TOTAL . L $220 $30
TOTALS . $894280 $313,000

It is the deGISIOIl and order of the Board of Tax Appeals that the
Montgomery County Aud1tor shall hst and assess thc subject property in conformity
with this decision. It-is further ordered that- these values be carried forward 1n=_

accordance to law.

ohiosearchikeybta

18
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- Schottenstein v. Board of Revision of Franklin
County.
Ohio App. 10 Dist,, 1977, _
Only the Westlaw citation is currently available.
CHECK CHIO SUPREME CCURT RULES FOR.
REPORTING OF OPINIONS AND WEIGHT OF
" LEGAL AUTHORITY.

Court of Appeals of Ohio, Tenth District, Fra.nlclm

County,
Jerome Schottenstein, ¢/o Joseph F. Frasch, I,
-Appellant- -Appellant, .
V.
Board of Revxsmn of Franklin Caunty, et al
“ . Appellees-Appellees.
Nos. 77AP-713 and 77AP-714.

December 29, 1977,

- BESSEY, FRASCH & LAWSON, MR. JOSEPH F.
FRASCH, JR., 330 South High Street, Columbus,
Ohio, For Appellant-Appe]lant,

MR. GEORGE C. SMITH, Prosecuting Aftorney,
MR. WILLIAM R. HAMELBERG, MR. FRANK
A. RAY and MR. RICHARD SIEHY., Assistants,
MR. FREDERICK W. RICE, Legal Intern, Franklin

.County Hall of Justice, 369 South High Street,

Columbus, Qhio, For Appelless-Appellees.

. DECISION -
McCORMAGC, J.
*1 Appellant is the owner of two parcels of real
estate Jeased for use as parking lots. One parcel is
. Jocated at the northwest corner of Mound and High
Streets in Colurnbus, Ohio, and the second parcel is
located at the northeast corner of Mound and Front
Streets in Columbus, Ohio, Both parcels are leased
' to Mid-state’s Parking Corporation for use as
. parking lots, one lease to expire in 1979 and the
- other lease to expire in 1991,

"Pursuant fo statute, these parcels of real estite were
appraised in 1975 to determine their values for

purposes of real estate taxation. Appellant appealed
the values established for his properties by the
Franklin County Board of Revision to the Board of
Tax Appeals, who held that parcel F-200, the
property located on the northwest comer of Mound
and Hiph Streets, had a taxable value of 469,000,
and that parcel F-202, the property located on the
northeast corner of Mound and Front Streets, had a
taxable value of $440,000, as of the valuation date
of Ianuaryl 1975,

From the order of the Board of Tax Appeals, the
property owner has appealed, setting forth the
following assignments of error;

“l. The Board of Tax Appeals emed in not
considering the appraisal report of Robert D.
Morrison, since the oral testimony ‘¢learly showed
that the difference in appraisal dates was
imnmaterial, and that the wvalue determined for
December 31, 1975, was in his expert opinion, the
same as it would have been on January 1, 19735,

“2. The Board of Tax Appeals erred in relying on
the appraisal report of Thomas Schirack in that his
appraisal were based on fee simple title only, and
did not consider as a factor of market value, the fact
that both properties were encumbered by long-tenm
leases. -

“3, The Board of Tax Appeals further erred in
considering the appraisal report of Thomas Schirack
in that the transaction cited as being most
comparable in value to the property in question,
were between parties with the same interest or
predicated on an nnfeasible land use.

“4. The decision of the Board of Tax Appeals was
confrary to the manifest weight of the evidence
when the oral testimony is combined with the
appraisal reports.”

The property was reappraised as of January 1, 1975,
to establish the wvalue'.of the property for tax
purposes pursuant to R, C. 5713.03, which, as
pertinent, provides as follows:

“The county auditor, from the best sources of

© 2007 Thomson/West. No Claim to Orig. U.S. Govt. Works.
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information available, shall determine, as nearly as
practicable, the true value of each separate tract, lot,
or parcel of real property * * *.”

True value is the amount at which property could be

sold to a willing buyer by a willing seiler on the
“open market. Sute, ex vel. Park Investment Co., v.
Board of Tax Appeals (1964), 175 QOhio St. 410;

McVeigh v. Bd. of Revaswn (1976), 48 Ohio St. 2d

57.

*) There are three basic methods of appraisal vsed
by experts to ascertain the frue value of real estate.
These methods are the cost approach, the income
approach, and the comparative sales approach. In
the instant cases, the apprajser for the county
-utilized the comparative sales approach. He rejected
the cost approach as the propertics were not
improved other than by a blacktop surface. He also
zejected the income approach as he felt that the use
;of the properties for surface parking were not their
“highest and best use and that the income derived
‘from the leases on the properties did not represent
the best test of the.current market value of the

_properties. The county's expert further stated that he '

felt that the highest and best use of the property for
which a willing buyer would pay the highest price
‘was for development for office facilities. He stated
that he evaluated the properties without reference to
the leases based upon an analysis of comparable
sales in the vicinity, thus, amiving at the values
which he established for the properties for the
applicable date of January 1, 1975,

The owner's sappraiser also rejected the cost
-‘approach method for establishing value, He used
‘the income approach, evaluating the value of the
property during the respective periods of the leases
on the property, adding thereto the reversionary
valoe of the fee; thus, arriving at somewhat lower
‘values than cstablishcd by the county's appraiser.
The owner's appraiser rejected the comparable sales
approach, clalmmg that there were not enough
bonafide sales in the vicinity. He had also stated
‘that a lease affects the sales price of a property and
must be taken info account in evaluating
‘comparable sales. .

The first issue is whether it is proper to. ignore an

- unfavorable lease upon -a property - in order to

establish the true value of the property so far as a
willing buyer and a willing seller is concerned, This
issue is properly answered in the affirmative, If the
rezl estate will bring a higher market value for use .

* for construction of an office building than for use

for surface parking, a willing buyer interested in
such development will offer an amount based upon
his ability to use the property -for that purpose, It
may be that the offer will be contingent upon z
cancellation of the unfavorable lease so that the
property can be utilized at a time favorable to the
buyer for other legal purposes than surface parking.
However, that does not mean that the value of the
property, pursuaat to R.C. 5713.03, is tied to the.
use set forth in lease agreements. The lessee may be
entitled to part of the total purchase price which
reflects the true value of the property for its highest
and best use, which may pose a problem to the
owner but not to the buver who bases his offer vpon
conveyance of an unencumbered fee simple titls.
Thus, an unfavorable lease agreement does not have
to be taken into account in establishing the true
value of property, as it only affects the distribution
of sale proceeds rather than the value of the

. property,

*3 Assigriment of error nuniber two is overruled.

Appellant's other assignments of error will be
combined for discussion as pertinent to such is the
standard of review of a Board of Tax Appeals
decision by the Court of Appeals:

R. C. 5717.04 provides as follows:

- “If upon hearing and consideration of such record

and evidence the court decides that the decision of

_the board ;appealed from is reasonable and lawful it

shall affirm the same, but if the court decides that
such decision of the board is unreascnable or
unfawful, the court shall reverse and vacate the
decision or modify it and enter final judgment in
accordance with such modification.”

The Ohio Supreme Court has recently stated that
the board is wvested with wide  discretion in
determining the weight to be given to evidence and

© 2007 Thomson/West. No Claim to Orig. U.S. Govt, Works,
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the credibility of witnesses which come before the
board. Cardingl Federal S.&L. Assn. v. Bd of

Revision (1975), 44 Ohio 5t. 2d 13. As pointed out

“by the Supreme Court, the board is not required to
adopt the evaluation fixed by any expert or witnmess
and its determination will not 'be disturbed unless a
patent abuse of discretion is shown,

Appellant questions the wvalidity of the county's
appraiser in wsing comparable sales claiming that
the two sales most relied upon were guestionable in
- that one, was between parties not déaling at arm's
“length and that the other was predicated on an

_unfeasible land use. That contention is mot well”
“taken, This evidence was before the board. The

county's appraiser stated that he was aware of these
-situations and that his investigatiom disclosed the

sales to be a_reasonable indication of the market

.value of the subject properties. The Board of Tax
Appeals did not abuse its discretion in adoptmg the
values established by the county's appra:ser through
use of the comparable sales approach.

. Appellant also protests the rejection of the board of
the appraisal report of the owner's appraiser as
. imumaterial because it was based on an evaluation
. date of Deceraber 31, 1975, insiead of the proper
date of Jamuary 1, 1975. Once again, this
, determination was within the discretion of the board
even though, when this emor was called to ‘the
- attention of the appraiser, he testified that the values
he established would be about the same on January
1, 1975. Obviously, the board felt that the approach’

utilized by the county's appraiser better estabhshed_
the true. value to be assigned to each property on™

January 1, 1975. It was within their discretion to s0
find, '

Appellant's assignmenté of error one, three aﬁd four
are overruled. .

Apﬁcllant‘s assignments of error are overruled, and
“the decision of the Board of Tax Appeals is

HOLMES and REILLY, JJ., concur.

. Ohio App. 10 Dist.,1977.
Schottenstein v, Board of Revision of Franklm
County

Not Reported in N.B.2d, 1977 WL 200712 (Qhio
App. 10 Dist) '

' END OF DOCUMENT
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Zell v. Franklin County Bd. of Revision
Ohio App.,1986..
Only the Westlaw citation is cu.mcnﬂy available.
CHECK OHIO SUPREME COURT RULES FOR.
REPORTING OF QPINIONS AND WEIGHT OF
LEGAL AUTHORITY.
Court of Appeals of Ohio, Tenth District, Franklin
County.
Samuel ZELL, Trustee, Appellant-Appelles,
V.
FRANKLIN COUNTY BOARD OF REVISION,
{Paimer McNeal, Franklin County Auditor),
Appellees-Appellants,
WESTERVILLE CITY SCHOOL DISTRICT,
Appellee-Appellee.
No, 86AP-153.

Aug. 26, 1986.

APPEAL from the Ohio Board of Tax Appeals.

Mr. Ronald B. Noga, for appeliee.

‘Mt, Michael Miller, Prosecuting Attorney, and Mr.
James R. Gorry, for appellants.

Messrs. Means, Bichimer & Burkholder, and Mr.
James P. Burnes, for appellee.

: OPINION
McCORMAC, Judge.
*1 Samuel Zell, trustee, appelles herein, purchased
the property in queston in an amm's-length
" transaction for $2,628,700 in October 1979, This
 property was part of the Westerville Square
Shopping Mall. The postion that was purchased
.consists of an enclosed shopping mall with 73,165
square feet of space, a theater building attached to
‘the west end of the mall with an additional 20,021
square feet of space, a parking lot with about
250,000 square feet of blacktop parking, and land
consisting of 10.138 acres. The tenant of the
_theater building, the American Multi-Cinema,
leased the theater in 1975 for a period of

Page 1

twenty-five years with an option to remew for
another five years. The lease provides that the rent
for the property is about $1.30 per square foot, plus
one percent of the gross sales over and above
$1,000,000. Experience bas been that the overage
part of the lease represented a nominal amount of
additional rent. An appraiser for the auditor
considered the leasehold interest to be valuable

. because the square foot rent was substantially less

than the matket value for rental of this type
property. Thus, the Franklin County Auditor

- valued the land at the purchase price, plus the value

of the tenant's leasechold for a total value of
$3,381,330. .

Samuel Zell filed a complaint with the Franklin
County Board of Revision contesting the appraised
value of the property for the tax year 1981.
Westerville School District filed a
counter-complaint supporting the wvalue of the
auditor, The Board of Revision heard the
complaint on August 4, 1982 and refused to reduce
the value of the property 1o the sale price,

Zell filed an appeal with the Ohio Board of Tax
Appeals, which conducted a hearing after which it
reduced the true value of the property to the sale
price of $2,628,700.

The Franklin County Auditor has  appealed,
asserting the following assignments of error:

“(1) The OChio Board of Tax Appeals emred in
holding that the sale price of the real property,
which was $2,645,320, was the true value of such
property for tax purposes for tax year 1981:

*“(2) The Ohio Board of Tax Appeals emred in that it
failed to value the theater building located on the
property for tax purposes for tax yvear 1981,

“(3). The Ohio Board of Tax Appeals emred in
holding that the sale price of the property included
any value attributable to the right to use and oecupy

© 2007 Thomson/West. No Claim to Orig. U.S. Govt, Works.
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the theater building;

“(4y The Ohio Board of Tax Appeals emed in
holding that the sale, itsclf, included the right to use
and oceupy the theater building;

“(5) The Ohio Board of Tax Appeals emed in-

refusing to hold that the true value of the subject
property, including the value of the right to use and

" occupy the theater building, for tax vear 1981 was

$3,381,550;

“(6) The decision of the Ohio Board of Tax
Appeals was against or contrary to the weight of the
evidence.”

The assignments of error are combined for
discussion as they are interrelated.

The issue in this case is whether an arm's-length
sale price recently paid for real esiate accurately
reflects the true value in money of the property for
tax purfoses when the property is subject {o a
valuable leasehold interest in a tenant.

*3 R.C. 5709.01 provides that all real property in
this state is subject to taxation R.C. 5701.02
defines real property and land to inclide land and
all buildings on the land and all righis and
privileges belonging or appertaining thereto. The
fee owner of the property is taxed based upon the
value of all of the interest in the property, including
leasehold interest, as only one tax bill is submitted.

There is no doubt that a favorable long-term lease
constitutes a recognizable value in favor of the
leaseholder and that it also diminishes the price that
a buyer will pay for the property which is subject to
the jease which is unfavorable considering the
standpoint of the owner. For example, a lot located
in. downtown Columbus might be highly valued
unencumbered by a lease. If, however, it is subject
to a twenty-year lease as a parking lot at a very low
cost per year, a bona fide purchaser may be willing
to pay a much lower price for the land since, to use
the land for what it is really worth as development,
it would be necessary to buy out the leaschold
interest. If that property were acquired by eminent
domain under that hypothesis, the land owner would
recover only the present market value of his fee

Page 2

subject to the lease, and the leassholder would
recover the wvalue of the leasehold interest.

Similarly, in the ¢ase at hand, the purchaser of the
theater would pay substantially mors for the.
property if the jong-term lease were at the curent

markst rate of about $4.50 per square foot than o

would be paid when the property was subject to the
very low $1.30 per square foot provision.

Appeliee recoguizes that only one tax bill is
submitted but argues that the taxing authority
simply loses the tax on the valuable leasehold
interest and can only tax the owner of the fee for the
purchase -price .of the property made at a recent
arm's-length ftransaction. We disagree with that
analysis. The recent sale price of a property at an
erm's-length trapsaction is the best evidence of its
value for taxing purposes if it reflects the true value
of all of the rights and interest in the property.
When there is a valuable leasehold interest to which .
the property is subject, the sale price does not truly
reflect the valne of the land, the buildings, and ali
rghts and privileges belonging or appertaiping
thereto due to the fact that a valuable interest was
not purchased, fe, the leasehold imterest.
Although R.C. 5713.03 provides that the county
auditor shall consider the sale price to be the tme
value for taxation purposes, reliance on the sale
price as the sole factor is not justified where it is
shown that the sale price is not reflective of tue
value, Columbus Board of Education v. Fountain
Sguare (1984), 9 Ohic St3d 218, Rule
5705-3-03(D)(2) of the Ohio Administrative Code,
a rule of the tax commissioner which governs the
determination of “true value,” provides that “the -
value should consider both the value of the lease fee
and the leasehold.” ' ‘

The Board of Tax Appeals did not comsider or
determine whether the leasehold interest had value
above and beyond the recent sale price which
should be added to the sale price to determine the

* total taxable value, Apparently, the Board of Tax

Appeals did -not understand appellants’ argument

..and evidence concerning the leasehold value, as the

Board of Tax Appeals labeled appellants'
contention as the fact that the sale did not include
the theater. Appellants make no contention to that
effect but, instead, assert that the sale price was not

© 2007 Thomson/West. No Claim to Orig. U.8. Govt, Works.

nnnnnn



-Not Reported in N.E.2d

Not Reported. inN.E. 2d, 1986 WL 9522 (Ohio App. 10 D1st)

{Cite as: Not Reported in N.E.2d)

the entire value of the real estate land and rights and
privileges pertaining thereto _because it did not .
reflect the value of the leasehold mterest

*3 The evidence before the board W_as und:sputed } '
that the leasehold interest had - substantial , value

being for long-term and at a much lower rate than
the current market value. Thus, the board's
decision, basmg the taxable value soIely upon the’
- fecent sale price, is unreasonable and unlawful.

‘The order of the Board of Tax Appeals is reversed .

and the case is remanded to the board with
instructions to .determine the valuc, if. any, of the

leaschold interest if the leasehold is determined to .

have a value above and beyond the sales price of
.the property. The board is ordered to inclnde that
value in determining the true value of the property
for tax purposes. .

Judgment reversed and case remaﬁd‘ed Cwith

instructions.

HANDWORK 7., concurs.

_'STRAUSBAUGH J., dissents,
.. HAWDWORK, T, of the Sixth Appellate DlStl"lCt
- sitting by asslgnm.ent in the Tenth Appeliate District.

STRAUSBAUGH J., dissenting.
I regret being unable to concur. with l:he ma_]onty

"The Supreme Court has held, in a per. curiam .

' deczsmn, that: .

“We have consistently adhcred to thc rule that ‘,_‘
[t)he best evidence of the “true value in ‘money” of o

real property is an actual, recent sale of the property_
in an arm's-length h‘aﬁsacﬁqn._ ¥ * % Conalco v.
"Bd. of Revision (1977), 50 Ohio St3d 129 [4
0.0.3d 309], paragraph one of the syllabus. See,

also, Consolidated Ahaminum Corp. v: Bd of .

Revision (1981), 66 Ohio St2d 410, 414 [20.

0.0.3d 357]; Meyer v. Bd. of Revision (1979), 58

- ‘Ohio St.2d 328, 333 [12 0.0.3d 305].

“Appraasals based upon factors ofher than sales

price are appropriate for use in determining value .

“only when no arms-length sale has taken placc (zd
at 333}, or where it is shown that the sales price is.
. not reflective of true value (Consolidated Aluminum
.Corg. v. Bd. of Revision. ‘supra, at 414).

Page 3

Columbus Bd. of Edn. v. Fountain Square Assoc.,

. Lid. (1984}, 9 Ohio St. 3d 218.

It is. conccded ‘that, in the instant case, “appaliee

. therem, purchased the property in question in an .
arm's-length transaction * * *” Therefore, the

initial consideration enunciated by the Supreme
Court has been satisfied and it is not necessary to
consider whether the sale price is not reﬂectwe of

‘true value,

§ I concedc l:hat in some cases, even whete the parties
deal at arm s—lcngth, there might be a situation

where the sale price, and thus “true value” for tax.

_ purposes, is grossly distorted. However, bere that

is not the case. Rather, the court attempts to tax a
speculative value where there is no auegatlon of

. distortion.

I am troubled not only by the majority's application

. of Columbus Bd. of Edn., supra, but, also, by the

troublesome and unpredictable implications of

- taxing a speculative value. Accordingly, I must

respectfully dissent, and would affinm the order of
the Board of Tax Appeals.

_Ohio App.,1986.

Zell v, Franklin County Bd. of Revision
Not Reported in N.E.2d, 1986 WL 9522 (Ohio
App 10 Dist.)

'END OF DOCUMENT
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U.S. CONSTITUTION: AMENDMENT XIV

Passed by Congress June 13, 1866. Ratified July 9, 1868,
Note: Articie 1, section 2, of the Cdnstitution was modified by'secﬁon 2 of the 14th amendment.

Section 1. :

All persons born or naturalized in the United States, and subject to the jurisdiction thereof, are
citizens of the United States and of the State wherein they reside. No State shall make or enforce
any law which shall abridge the privileges or immunities of citizens of the United States; nor
shall any State deprive any person of life, liberty, or property, without due process of law; nor
deny to any person within its jurisdiction the equal protection of the laws.

Section 2.
Representatives shall be apportioned among the several States according to their respective
numbers, counting the whole number of persons in each State, excluding Indians not taxed. But
when the right to vote at any election for the choice of clectors for President and Vice-President
of the United States, Representatives in Congress, the Executive and Judicial officers of a State,
or the members of the Legislature thereof, is denied to any of the male inhabitants of such State,
being twenty-one years of age,* and citizens of the United States, or in any way abridged, except
for participation in rebellion, or other crime, the basis of representation therein shall be reduced
- in the proportion which the number of such male citizens shall bear to the whole number of male
- citizens twenty-one years of age in such State.

Section 3.

* No person shall be a Senator or Representative in Congress, or elector of President and Vice- -

. President, or hold any office, civil or military, under the United States, or under any State, who,
having previously taken an oath, as a member of Congress, ot as an officer of the United States,

or as a member of any State legislature, or as an executive or judicial officer of any State, to

support the Constitution of the United States, shall have engaged in insurrection or rebellion

against the same, or given aid or comfort to the enemies thereof. But Congress may by a.vote of

two- th]]‘dS of each House, remove such disability.

Section 4.

The validity of the public debt of the United States, authorized by law, including debts incurred
for payment of pensions and bounties for services in suppressing insurrection or rebellion, shall
not be questioned. But neither the United States nor any State shall assume or pay any debt or
obligation incurred in aid of insurrection or rebellion against the United States, or any claim for
the loss or emancipation of any slave, but all such debts, obligations and claims shall be held
illegal and void.

Section 5.
The Congress shall have the power to enforce, by appropnate leglslatlon, the provisions of this
article.

*Changed by section 1 of the 26th amendment.
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ARTICLE X1I; FINANCE AND TAXATION

Notwithstanding any provision of this constitution or
any law regatding the residence of senators and rep-
resentatives, a plan of apportionment made pursnant
to this section shall allow thirty days for persons to
change residence in order to be eligitle for glection,
The governor shall give the persons responsible for
apportionment two weeks advance written notice of
the date, timeé, and place of any meeting held pursuant
to this section. o

. (1967)

CONTINUATION OF PRESENT DISTRICT BOUNDARIES.

§14 The boundaries ¢f House of Represcntatives

districts and Senate districts from which representa-
tives and senators were elected to the 107th General
Assembly shalt be the boundaries of House of Repre-
sentatives and Senate districts until January 1, 1973,
and representatives and senators elected in the gen-
eral election in 1966 shall hold office for the terms to
which they were elected. In the event all or any part
. of this apportionment plan is held invalid prior to the
general election in the year 1970, the persons respon-
sible for apportionment by a majority of their number
shall ascertain and determine a plan of apporticnment
to be effective until January 1, 1973, in accordance

with seetion 13 of this Article.
{1967)

SEFERABILITY PROVISION.
§15 The various provisions of this Article XI are in-

tended to be severable, and the invalidity of one or

more of such prov:smns shall not affect the validity of
the remaining provisions.
(1967)

AnrticLE XTI FINANCE AND TAXATION

PorL 14XES PROHIEITED.

§1 No pbll tax shall ever be levied in this state, or
service required, which may be commuted in money

or other thing of value.
(1851, am. 1912)

LIMITATION (N TAX RATE} EXEMFPTION,

§2 No property, taxed according to value, shall be
so taxed in excess of one per cent of its true value in
money for all state and local purposes, but laws may

be passed authorizing additonal taxes to be levied .
outside of such limitation, either when approved by
at least a majority of the electors of the taxing dis-

_frict voting on such proposition, or when provided for

by the charter of a municipal corporation. Land and
improvements thercon shall be taxed by uniform rle

“according to value, except that laws may be passed

to reduce taxes by providing for a reduction in vahie
of the homestead of permanently and totally disabled
residents, residents sixty-five years of age and older,
and residents sixty years of age or older who are sur-
viving spouses of deceased residents who were sixty-
five years of age or older or permanently and totally

- disabled and receiving a reduction in the value of their

homestead at the time of death, provided the surviving
spouse continues to reside in a qualifying homestead,
and providing for income and other qualifications to’
obtain such reduction. Without limiting the general
power, subject to the provisions of Asticle T of this
constitution, to determine the subjects and methods of
taxation or exemptions therefrom, general laws may
be passed to exempt burying grounds, public school
houses, houses used exclusively for public worship,
institutions used exclusively for charitable purposes,
and public property used exclusively for any public
purpose, but all such laws shall be subject to alferation
or repeal; and the value of all property so exempted
shall, from time to time, be ascertained and published
asmay be directed by law. '
(1851, am. 1906, 1912, 1918,
1929, 1933, 1970, 1974, 1990)

) AUTHORITY 1O CLASSIFY REAL ESTATE FOR TAXATIONS

PROCEDURES. . .

§2a (A) Except as expressly authorized in this section,
land and izoprovements thercou shall, in all other re-
spects, be taxed as provided in Section 36, of Articie Tt
and Section 2 of this article

(B) This section does not apply to any of the follow-.
ing:
(1) Taxes levied at whatever 1ate is required to pro-

duce a specified amount of tax money or an amount to
pay debt charges;

(2) Taxes levied within.the one per cent 11m1tat1 on im-
posed by Section 2 of this article;

'(3) Taxes provided for by the charter of a mumclpal

corporation.
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ArTicLe XII: FiNance anp TAXATION

(C) Notwithstanding Section 2 of this article, laws
mmay be passed that provide all of the following:

(1) Land and improvements thereon in each taxing dis-
trict shall be placed into one of two classes solely for
the purpose of separately reducing the taxes charged
against all land and improvements in each of the two
classes as provided in division (C){2) of this section.
The classes shall be:

(a) Residential and agriculfural land and

improvements;
{b) All other land and improvements.

(2) With respect to each voted tax authotized to be
levied by each taxing district, the amount of taxes it-
posed by such tax against al} land and improvements
thereon in each class shall be reduced in order that the
amount charged for collection against gll land and im-
provements in that class in the current year, exclusive
of land and improvements not taxed by the distriet in
both the preceding year and in the current year and
those not taxed in that class in the preceding year,
equals the amount charged for collection against such
land and improvements in the preceding year.

(D) Laws may be passed to provide that the reduec-
tions made under this section in the amounts of taxes
charged for the current expenses of cifies, townships,
scheol districts, counties, or other taxing districts are
subject to the limitation that the sum of the amounts
of all taxes charged for current expenses against the
land and improvements thereon in each of the two
classes of property subject to taxation in cities, town-
ships, school distriets, counties, or other types of tax-
ing districts, shall not be less than a uniform per cent
of the taxable value of the property in the districts to
which. the limitation applies. Different but uniform
percentage limitations may be established for cities,
townships, school districts, counties, and other types
of taxing districts.

(1980)

IMPOSITION OF TAXES.
§3 Laws may be passed providing for:

(A) The taxation of decedents” estates or of the right
1o receive or succeed to such estates, and the rates of
such taxation may be uniform or may be graduated
based on the value of the estate, inheritance, or suc-
cession. Such tax may also be levied at different rates
upon collateral and direct inheritances, and a portion

‘of each estate may be exempt from such taxation as

provided by law.

(B} The taxation of incomes, and the.rates of such
taxation may be either uniform or graduated, and may
be applied to such incomes and with such exemptions
as may be provided by law.

{C) Excise and franchise taxes and for the imposition
of taxes upon the production of coal, oil, gas, and other
minerals; except that no excise tax shall be levied or
colleeted upon the sale or purchase of food for human
consumption off the premises where sold.

{1976)

REVENUE TO PAY EXPENSES AND REYIRE DEBTS.

§4 The General Assembly shall provide for raising
revenue, sufficient to defray the expanses of the state,

. for each year, and also a sufficient sum to pay principal

and interest as they beconte due on the state debt.
(1851, am. 1976)

LEVYING OF TAXES.

§5 Mo tax shail be levied, except in pursuance of law;

and every law imposing a tax shall state, distinetly, the

object of the same, to which only, it shall be applied.
(18351)

Use oF MOTOR VEHICLE LICENSE AND FUEL TAXES
RESTRICTED.

_§5a No moneys derived from fees, excises, or license

taxes relating to registration, operation, or use of ve-
hicles on public highways, or to fuels used for propel-
ling such vehicles, shall be expended for other than
costs of administering such laws, statutory refunds and
adjustments provided therein, payment of highway ob-
ligations, costs for construction, reconstruction, main-
tenance and repair of public highways and bridges and
other statutory highway purposes, expense of state en-
forcement of traffic laws, and exponditures authorized
for hospitalization of indigent persons injured in mo-
tar vehicle accidents on the public highways.

{1947}

NO DEBY FOR INTERNAL IMPROVEMENT.

. §6 Except as otherwise provided in this constitution

the state shall never contract any debt for purposes of

internal improvement. _
. (1851, am. 1912)
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Appm;sal Institute Beg" nition

'In 1993 the Appraisal Institute adoptcd the following definition of market
- value, which was developed by the Appraisal Instinite Special Task Force on
Value Definitions to clarify distinetions among market value, dzsposmon '
value, and. hqmdatton va]uc: : -

The most probable price which & spemﬁed jnterest in real property is
likely to bring under all the fo]lomng conditions:

1. Consummation of 4 sale occurs as of a specified date.

2. An open and competitive market exists for the property
_Interest appraised.

3. The buyer and seller are each actmg prudently and
_knowledgeably

-4 The price is not affected by undue stimulus.

Al

The buyer and seller are typically motivated.

6. Both parties are acting in what they consider their best

' interest.

7. Ma:kcmng efforts were adequate and 2 reasonable time
was allowed for exposure in the open market.

8. Payment was made in cash in U.S, dollars or in terms of
financial acrangements comparable thereto. :

9. The price represents the normal consideration for the

property sold, unaffected by special or creative financing
or sales concessions granted by anyone associated with the

sale. -

This definition can be mod:ﬁcd to prowde for valuation with specified
financing terms.

Other Defnitions of Market Value

Market value definitions can be found in a variety of sources, including
appralsal texts, real estate d;cttonam,s, and court decisions. The Uniform
Standards caution appraisers to use the exact definition of market value that -
applies in the jurisdietion in which the services are being performed. Interna-
rional standards further emphasize that appraisers should recognize the
jurisdiction in which the dppraisal will be used. Government and regulatory
agencies redefine or reinterpret rnarket value from time to time, so individuals. -

- performing appraisal services for these agencies or for institutions under their

control must be sure to use the applicable definition.

Use Value ,

The realities of current real estate practice frequently require appraisers to
consider other types of value in addition to market value. One of these, use
value, i5 a concept based on the productivity of an economic good. Use value is
the value a specific property has for a specific use. In estimating use value, the
appraiser focuses on the value the real estate contributes to the enterprise of

which it is a part, without regard to the highest and best use of the property or :
' -~ 000074



- the inonetary ambunt that might be- realized from 'its éale: Usevalue may vary -
depending on the management of the property and external conditions such as
changes in business operations. For example, a manufacturing plant df:sugned
around a, parncular assernbly process may have one use value before a major
change i in assembly technology aind another ase value afterward.

Real property may have a ise value and a market valae. An older factory
that is still used by the original firm may Fave considerable use value to that
firm but only a nominal market value for another use.

- Use value apptaisal assignments may be performed to value assets
{including real properry) for mergers, acquisitions, or secunty issues. This
type of assignment is sometimes encountered in appraising industrial real
estate when the existing business enterprises include real property. -

 Court decisions and specific statutes may also create the need for use
value appraisals. For instance, many states require agncultural use appraisals
of farmland for property tax purposes rather than opinions of value based on
highest and best nse. The cuirrent IRS regulation on estate taxes allows land
under an interim agricultural use to be valued according to this alternative use
even though the laitd has developrient potential.*

Limited-Market and Special-Purpase Properties -

When appraising a type of property that is not rommonly exchanged or
rented, it maybe difficult to determine whether an opinion of market value
can he reasonably supported Such limited-market PIOPCI‘T.‘IE:S can cause
special problems for appraisers, A hm.tted—market property is a property that
has relatively few. potcnttal buyersata
parttcula.r timne, sometimes because of
unique design features or changing market
conditions. Large manufacturing plants,
railroad sidings, and research and develop~
. ment properties are examples of imited-
market properties that typically appeal to
relatively few potential purchasers.

. Many limited~market properties . .

‘include structures with unique designs, -..
special construction materials, or layouts
that restrict their utility to the use for
which they were originally built. These
properties usually have limited conversion
potential and, consequently, are often
called special-purpose or special-design

"4, The section on special use valuation in United States Estare (and Generaton-Skipping

" Transfer) Tax Return (JRS Insu-uctxons for Form 706} states: “Under section 20324, you
may elect to valie certain firmn and dosely held business reel propesty at its farm or
business use value rather than it$ fair market value. You may elect both special use valuation
and alternate valuation,”

aonn7
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‘ Com«petftron _

- Competition between buyers or tenants represents the interactive efforts of
two or more potential buyers or tenants to make a purchase or secure a lease.
Between sellers or landlords, competition represents the interactive efforts of

_two or more potential sellers or landlords to effect a sale or lease. Competi-
tion is fundamental to the dynamics of supply and demand in a frec enter-
prise, profit-maximizing economic system.

Buyers and seflexs of real property operate in a competitive market
~ setting. In essence, each property competes with all other properties suitable
_ for the same use in a particular market segment and often with properties
from other market segments. For example:

* A profitable motel faces competition from newer motels ﬁearby.
’ Existing residential subdivisions compete with new subdivisions.
- . Downtown retail properties compete with suburban shopping centers. .

Over time, co:;jpeﬁtive market forces tend to reduce unusually high
profits. Profit encourages competition, but excess profits tend to breed
ruinous competition. For example, the first retail store to open in a new and
expanding area may generate more profit than is considered typical for that
type of enterprise. If no barriers to entry exist, owners of similar retail
enterprises will likely gravitate to the area to compete for the surplus profits.
Eventually there may not be enough business to support all the retailers. A
few stores may profit, but others will fail. The effects of competition and
market trends on proﬁt levels are espe-
cially evident to appraisers making income
projections as part of the income capitali~
zation approach to value.

Substitution
The principle of substitution states that
when several similar or commensurate
commodities, goods, or services are
available, the one with the lowest price -
attracts the greatest demand and widest
distribution. This principle assumes
rational, prudent market behavior with no
undue cost due to delay, According to the
principle of substitution, a buyer will not
pay more for one propesty than for
another that is equally desirable.
Property values tend to be set by the
price of acquiring an equally desirable
substitute property. The principle of

substitution recognizes that buyersand (3OO (7 6



sellers of real property have options, i.e., other properties are available for
‘stmilar uses. The substitution of one property for another may be considered
in terras of use, structural design, or earnings. The cost of acquisition may be
the cost to purchase a similar site and construct a building of equivalent
utility, assuming no undue cost due to delay; this is the basis of the cost
approach On the other hand, the cost of acquisition gy be the price of
acquiring an existing property of equal utility, again assuming no undue cost

~due to delay; this is the basis of the sales comparison approach.

The principle of substitution is equally applicable to properties such as
houses, which are purchased for their amenity-producing attributes, and
properties purchased for their income-producing capabilities. The amenity-

. producing attributes of residential propcrtlcs may include excellence of

design, quality of workmanship, or superior construction materials. For an
income-producing property, an equally desirable substitute might be an
alternative investment property that produces equivalent investment returns
with equivalent risk. The limits of property prices, rents, and rates tend to be
set by the prevailing prices, rents, and rates of equally desirable substitutes.
The principle of substitution is fandamental to all three traditional ap-
proaches to value——seles comparison, cost, and income capitalization,

Although the principle of substitution applies in most situations,
sometimes the characteristics of a product are perceived by the market to be
unique. The demand generated for such products may result in unique
pricing.?

Balance
"The principle of balance holds that real property value is created and sustained
when contrasting, opposing, of interacting elements are in a state of equilibrium.
This principle applies to relationships among various property components as
well as the relationship between the costs of production and the property’s
productivity. Land, labor, capital, and entrepeneurship are the agents of produc-
tion, but for most real property the critical combination is the land and improve-
ments. Economic balance is achieved when the combination of land and im-
provements is opthal—u-l &., when no marginal benefit or utility Is achieved by
addmg another unit of capital. The law of diminishing returas holds that
increments in the agents of production
added to a parcel of property produce greater
net income up to a certain point. At this
point, the point of decreasing or diminishing
retums, mayimum value 3 achieved. Any
additional expenditures will not produce a
return commensurate with the additional

2. The specific issues involved in the valuarion of unique properties are addressed in Frank E.
Harrison, Appraising the Tough Ones: Creative Ways to Value Complex Residential Properties
(Chicago: Appreisal Institute, 1996).




" considered a leased fee interest regardless

 property, even one with rent that is
- comsistent with market rent, is appraised

 interest, Even if the rent or the lease terms
_ are not consistent with market terms, the
. leased fee interest must be given special

 Since all partial 2nd fractional interests are “cut out” of the fee simple interest,
 the appraiser must have an understanding of the fee simple interest in 2

property prior to appraising a fractional or partial interest.

- Economic Interests
The most common type of economic interests is created when the fee simple
‘interest is divided by a lease. In such a circumstance, the lessor and the lessee.

each obtain partial interests, which ate stipulated in contract form and are
subject to contract law. The divided interests resulting from a lease represent
two distinct but related interests—the leased fec interest and the leasehold
interest. Additional economic interests, including sub-leasehold (or sandwich)
interests, can be created under special circamstances.

Leased Fee Interests

A leased fee interest is the lessor’s, or landlord’s, interest. A landlord holds
specified rights that inclade the right of use and occupancy conveyed by lease
to others. The rights of the lessor (the leased fee owner) and the lessee
(leaseholder) ate specified by contract terms contained within the lease.
Although the specific details of leases vary, a leased fee generally provides the
lessor with the following:

+  Rent to be paid by the lessce under stipulated terms

-»  The right of repossession at the termination of the lease

»  Default provisions
- The right of disposition, including the rights to sell, mortgage, or bequeath

the property, subject to the lessee’s rights, during the leasc period

“When a lease is legally delivered, the lessor must surrender possession of the
property to the tenant for the lease period and abide by the lease provisions,

The lessor’s interest in & property is

of the duration of the lease, the specified
rent, the parties to the lease, or any of the
terms in the lease contract, A leased

as a leased fee interest, not as a fee simple

consideration and is appraised as a leased
fee interest. :
The valuation of a leased fee interest
is best accomplished using the income
capitalization approach. Regardless of the
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Contract Rent:
A

.
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capita.ﬁzation’ method selected, the value of the leased fee interest represents
the owner’s interest in the property. The benefits that accrue to an owner of 2
leased fee estate generally consist of income throughout the lease and the
reversion at the end of the lease. The sales comparison approach can be used
to value leased fee interests, but this analysis is only really meaningful when
the sales being used as comparables are similar leased fee interests. If not,

adjustments for real property rights conveyed must be considered. The cost

approach is more suited to valuing a fee simple Interest than a leased fee
interest. If contract rent and terms are different than market rent and terms,
the cost approach must also be adjusted to reflect the differences.

‘When an assignment involves the valuation of a [eased fee interest, the
appraiser often must also appraise the fee simple interest. If the rent and/or
terms of the lease are favorable to the landlord {lessor), the value of the leased
fee interest will usually be greater than the value of the fee simple interest,
resulting in a negative leasehold interest. If the rent and/or terms of the lease
are favorablé to the tenant (or lessee), the value of the leased fee interest will
usually be less than the value of the fee simple interest, resulting in a positive .
leasehold interest (see Figure 5.4). The negative or positive leasehold interests
will cease if contract rent and/or terms equal market rent and/or terms any
time during the lease or when the lease expires.

When analyzing a leased fee interest, it is essential that the appraiser
analyze all of the economic benefits or disadvantages created by the lease. An
appraiser should ask the following questions:

»  What is the term of the lease?

. Wheat 1s the likelihood that the tenant will be able to meet all of the

 rental payinents on time?
+  Are the various clauses and stipulations in the lease typical of the market,
or do they create special advantages or
, disadvantages for either party?
Positive and Negative +  Is either the leased fee interest or the
Leasehold I‘?tereSts ‘leasehold interest transferable, or does
the lease prohibit transfers?
* s the lease written in a manner that
- Market will accommodate reasonable change
Rent over time, or will it eventually become
: cumbersome to the parties?

An appraiser cannot simply assume
that each of the interests created by the
lease has 4 market value. Many leases
create no separate value for the tenant. For

Contract Rent

Negative Leasehold Positive Leasehold cxa_mple. when the tenant cannot or will

‘:t:’““'"a‘:t"'i“f E‘T“m‘z :;”: not pay the rent, the rnarket value of the
t

above market rent SO marker ren leased fee interest may be reduced to an
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-+ Reproduction cost
*  Replacement cost

The market and physical condition of the appraised property usually suggest
“whether an exact replica of the subject property (reproduction cost) or a
substitute property with sumla.r utlhty (replacement cost) would be a more

suitable companson
 'The appraiser estimates the cost to construct the existing structure and

site improvements (including direct costs, indirect costs, and an appropriate
entrepreneurial profit or Incentive) using one of three traditional techniques:

1. . Comparative-unit method
2. Unit-in-place method
3. (@anﬁty survey method
The appraiser thep deducts all deprecmnon in the property improve-

" ments from the cost of the new structure as of the effective appraisal date.
The amount of depreciation present is determined using one or more of the

three fundamental methods:

- Market extraction method
2. Age-life method
3. Breakdown method

When the value of the land is added to the cost of the improvements less
depreciation the result is an indication of the value of the fee simple interest
_ in the real estate component of the propeérty, assuming stabilization.

This chapter provides an outline of the cost approach and explains the
fundamental appraisal concepts that support this approach to value. Chapters
15 and 16 discuss the specifics of cost and depreciation estimates—i.e., the
essential techniques apphed to render a convincing opinion of value using the

cost approach

Relation to Appralsal Prmc:ples

Substitution -

The princ'ipie of substitution is basic to the cost approach. This principle
affirms that a prudent buyer would pay no more for a property than the cost
to acquire a sirnilar site and construct improvements of equivalent desirability
and utility without undue delay. OQlder properties can be substituted for the
property being appraised, and their value is also measured relative to the value
of a new, optimal property. In short, the cost of propesty improvements on
the effective date of the appraisal plus the accompanying land value provides a
measure against which prices for similar improved properties may be judged.
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