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STATEMENT OF FACTS

Western Rogers brought suit against Appellee City of Dayton and Defendant Earl Moreo,
III, on April 20, 2004, to recover for injuries Rogers sustained in an automobile accident that
occﬁrred on April 22, 2002. Defendant Moreo was a City of Dayton employee acting within the
course and scope of his employment at the time of the accident. Rogers alleged Defendant
Morco was negligent and his negligence was the proximate cause of the accident and Rogers’
resulting injuries. Rogers further alleged the City of Dayion was lable for Defendant Morco’s
negligence.

On September 23, 2004, Rogers filed his First Amended Complamt, asscrting an
additional claim for UM/UIM coverage against Appellant State Farm Mutual Automobile
Insurance Company (“State Farm’”), which insured Western Rogers at the time of the accident.

It was stipulated between Appellant and Appellee that the City of Dayton does not
maintain a policy of liability insurance with an insurance company. Instead, the City of Daylon
maintains a self-insurance program pursnant to R.C. §2744.08(A) and Dayton Mumnicipal Code
Sections 36.203 and 36.204. The City of Dayton stipulated it annually appropriates
unencumbered funds for payment of claims and judgments against the City arising out of the
negligence of its employees.

Appellant argued the City of Dayton was self-insured within the meaning of the financial
responsibility law of the state of Ohio. Further, if not self-insured within the meaning of the
financial responsibility law of the state of Ohio, it was self-insured in the practical scnsc.
Further, it argued public policy dictated that municipalities pay the damages for which they are
liable and that policy is borne out by the legislative history regarding the Uninsured Motorist

Statute,



The City of Dayton and State Farm filed Cross-Motions for Summary Judgment and on
May 18, 2005, the Trial Court granteci the City’s Motion for Summary Judgment and held that
the City was uninsured because it owned no policies of liability msurance and did not procure a
Certificate of Self-Insurance documenting that it was self-insured pursuant to Ohio Revised Code
§4509.72.

On January 17, 2005, State Farm filed 1ts Motion for Reconsideration and the Court
denied the Motion for Reconsideration on March 23, 2006.

State Farm filed its Notice of Appeal with the Montgomery County Court of Common
Pleas on May 4, 2006,

The Second District Court of Appeals issued 1ts Opinion and Iinal Entry in favor of the
City of Dayton on February 16, 2007. In a two-to-one Decision, the majonty found that the City
of Dayton was uninsured because it did not comply with R.C. §4509.72(A), since it did not
obtain a Certificate of Self-Insurance issued by the Registrar.

State Farm filed a Motion to Certify a Conflict to the Supreme Court of Ohio on February
23, 2007. On April 11, 2007, the Court of Appeals for Montgomery County, Sceond Appellate
District, issued an Order certifying its Decision in the above-styled case to be in conflict with the

following Decision: Safe Auto Ins. Co. v. Corson, 155 Ohio App. 3d 736, 2004-Ohio-249, 803

N.E.2d 863, appeal not accepted for review, 102 Ohio St. 3d 1483, 2004-Ohio-3069, 810 N.E.2d
967.

On March 27, 2007, State Farm filed a Notice of Appeal to The Ohio Supreme Court. A
Memorandum m Support of Jurisdiction was filed on March 27, 2007,

On June 6, 2007, the Supreme Court determined a conflict existed and further, accepted the

Discretionary Appeal for review and ordered both cases consolidated.
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ARGUMENT

CERTIFIED CONFLICT QUESTION:

UNDER R.C. §3937.18(K)(3)(2000), IS A POLITICAL
SUBDIVISION ‘SELF-INSURED WITHIN THE MEANING OF
THE FINANCIAL RESPONSIBILITY LAW’ OF OHIO IF THE
POLITICAL SUBDIVISION HAS NOT QUALIFIED AS A SELF-
INSURER UNDER R.C. CHAPTER 4509?

ANSWER AND PROPOSITION OF LAW NO. 1:

YES. A MUNICIPALITY OR POLITICAL SUBDIVISION THAT
CHOOSES TO BE SELF-INSURED FOR THE LIABILITY OF ITS
EMPI.OYEES IS ALSO SELF-INSURED WITHIN THE MEANING
OF THE FINANCIAL RESPONSIBILITY LAW OF THE STATE
OF OHIO AND THEREFORE NOT UNINSURED PURSUANT TO
R.C. §3937.18.

The version of Ohio’s Uninsured Motorist Statutc which has been discussed in the lower
court is the Senate Bill 267 version of §3937.18(K), which provides as follows:

(K) As used in this section, ‘uninsured motor vehicle’ and ‘underinsurcd
motor vehicle” do not include any of the following motor vehicles:

(1) #*%%

(2) A motor vehicle owned by a political subdivision, unless
the operator of the motor vehicle has an nhmunity under
Chapter 2744. of the Revised Code that could be raised as a
defense m an action brought against the operator by the
insured.

(3) A motor vehicle self-insured within the meaning of the
financial responsibility law of the state in which the motor
vehicle is registered,

The City of Dayton has argued that it is not self-insured because it has not complied with

Ohio’s Financial Responsibility Act, §4509.72. Specifically, §4509.72(A) states as follows:




Any person in whose name more than twenty-five motor vehicles are
registered in this state may qualify as a sclf-insurer by obtaining a
certificate of self-insurance issued by the registrar of motor vehicles as
provided in division (B) of this section.

The lower court concluded the City of Dayton was not self-ingured within the meaning of
the financial responsibility law of Ohio becausc it did not have a piece of paper from the
Registrar’s Office. Neither the City of Dayton nor the lower court has claimed the City has less
than 25 motor vehicles or that the City was not able to demonstrate it was responsible to pay
claims and judgments against it. In fact, the Trial Court took judicial notice of the same.
Instead, the majority of the lower court chose to construe “financial responsibility law” as
meaning only R.C. §4509, and further interpreting the words “within the meaning” of the
Financial Responsibility Law of the state as synonymous with “pursuant lo the letter” of the
financial responsibility law of the state.

First of all, R.C. §4509 is not called the “Financial Responsibility Law.” (It is commonly
referred to as the “Financial Responsibility Act.”) It is just one of many statutes that addresses
self-insurance and financial responsibility. Further, the City of Dayton is exempt from
complying with §4509.72;

Sections 4509.01 to 4509.79, except section 4509.06, of the Revised
Code do not apply to any motor vehicles owned and operated by the
Umited States, this state, any political subdivision of this state, any
municipal corporation therein or any private volunteer fire company
serving a political subdivision of the state . . .

R.C. §4509.71.

Therefore, how can the City of Dayton argue it is not sclf-insured pursuant to a statute to which
its compliance i8 specifically excluded? Logic dictates that the City cannot be excluded. As

Judge Donovan noted in her Appellate dissent:




The only thing preventing the City of Dayton from having a Certificate
of Self-Insurance under the FRA is that the City has not requested such a
Certificate. Once again, it is understandable why the City has not
requested a Certificate — it is unneccssary because the Cily is exempt from
the FRA. However the fact that the City did not request a Certificate that
it was not legally obligated to request does not mean that the City is not
self-insured within the meaning and spirit of the financial responsibility
law. On the contrary, I would find that the City’s practice of annually
setting aside funds to pay tort judgments constitutes being self-insured and
financially responsible within the meaning and purpose of the financial
responsibility law. To hold otherwise would allow the City of Dayton to
use the fact that it is presumed financially responsible under the FRA to
act financially irresponsible in situations where its employees are involved
in automobile accidents.

Rogers v. City of Daylon, 2" Dist. No. 21593,
2007 Ohio 673 at 939.

As previously noted, the Financial Responsibility Act of R.C. §4509 1s not the only
financial responsibility law in the state. For instance, R.C. §9.83 specifically sets forth that a
state or any political subdivision may procure an insurance policy or create a vehicle liability
fund to cover claims against its officers and employees for liability for injury, death or loss to
person or property that arises from the operation of an automobile, a truck, etc.

In addition, R.C. §2744.08(A) permits a municipality to either secure liabihty msurance or
be a sell-insured entity (or both). The City of Dayton does not maintain liabilily insurance, but
instead maintains a self-insurance program pursuant to R.C. §2744.08(A)(2), which provides:

(2) (a) Regardless of whether a political subdivision procures a policy or
policies of liability insurance pursuant to division (A)}(1) of this section or
otherwise, the political subdivision may establish and maintain a self-
insurance program relative to its and its employees’ potential liability in
damages in civil actions for injury, death, or loss to persons or property
allegedly caused by an act or omission of the political subdivision or any
of its employees in connection with a governmental or proprietary
function. The political subdivision may reserve such funds as it deems
appropriate in a special fund that may be established pursuant to an
ordinance or resolution of the political subdivision and not subject to
section 5705.12 of the Revised Code. The political subdivision may

5



allocate the costs of insurance or a self-insurance program, or both, among
the funds or accounts in the subdivision's treasury on the basis of relative
exposure and loss experience.

k ok ok

(C) The authorizations for political subdivisions to sccure imsurance and to
establish and maintain self-insurance programs in this section are in
addition to any other authority to secure insurance or to establish and
maintain self-insurance programs that is granted pursuant to the Revised
Code or the constitution of this state, and they are not in derogation of any
other authorization,

(Emphasis added.)

Consistent with the above-cited provisions of the Ohio Revised Code, the Dayton
Municipal Code provides that judgments on personal injury claims are limited to funds that have
been specifically appropriated on an annual basis for payment of claims and judgments. (Section
36.203.) Section 36.204 requircs the City Manager to annually submit to the City Commission a
recommended appropriation for payment of ¢laims and judgments. Id.

The indisputable evidence demonstrates the City is self-insured within the meaning of the
financial responsibility law of the state of Ohio. The City is trying to escape its statutory liability
by arguing that while it 1s self-insured, it has not obtained a Certificate of Self-Insurance and
therefore it is self-insurcd only if its victim does not carry uninsured motorist coverage.

The majority in the lower court decision begrudgingly accepted the City’s argument,
stating the Ohio Legislature may have intended to place insurers ahcad of municipalities when it
came time to pay for the negligence of a city employee. It based its position on Ohio Revised

Code §2744.05, which bars subrogation by an insurer against a municipality. It is rcspectfully

submitted that there was a flaw in this position.




. In a typical accident between an insured tortfeasor and a State Farm insured, the insured
could 'choose to have his or her medical bills and property damage paid by the tortfeasor’s
insurer or State Farm. The insured could not, however, request uninsured motorist coverage
because the tortfeasor would be insured or self-insured. If the tortfeasor was a City of Dayton
employee, the only potential coverages for which State Farm would be barred from subrogating
against the City would be medical payments and property damage. Since there would be no
uninsured motorist coverage (the City is self-insured), there would be no payments to subrogate
and therefore the subrogation provision is inapplicable.

If the Legislature decided to make all city-owned vehicles uninsured as a matter of public
policy, it could have done so through statute. It knew how to bar subrogation claims pursuant to
R.C. §2744.05(B), but it did not state that for purposes of the Uninsured Motorist Statute, a
municipality is not to be considered self-insured.

In fact, legislative history demonstrates the Ohio Assembly specifically desired that self-
insured cntities such as the City of Dayton not be considered uninsured pursuant to R.C.
§3937.18.

In Martin v. Midwestern Group_Ins. Co. (1994), 70 Ohio St.3d 478, the Court ruled that

no limitation or exclusion of UM coverage would be valid unless expressly authorized by R.C.
§3937.18.

The rationale of Alexander is not limited to the analyzed exclusion.
Instead, this court made clear that R.C. 3937.18 is the yardstick by which
all’ exclusions of uninsured motorist coverage must be measured. Under
Alexander, the statute mandates coverage if (1) the claimant is an insured
under a policy which provides uninsured motorist coverage;, (2) the
claimant was injured by an uninsured motorist; and (3) the claim is
recognized by Ohio tort law.

Martin v. Midwestern Group Ins, Co., supra, at 481. (Emphasis added.)
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It was against this legal backdrop.where (1) uninsured motorist coverage applicd despite
any applicable immunity; and (2) no reduction or exclusion of UM coverage was atlow¢d unless

expressty authorized by R.C. §3937.18, that in 1996 Jennings v. City of Dayton (1996), 114

Ohio App. 3d 144, was decided. Defendant American States Insurance had policy language
excluding uninsured motonist coverage for government vchicles and excluding uninsured
motorist coverage for self-insured vehicles. At the time Jennings was decided, the applicable
version of R.C. §3937.1R8 did not have exclusionary language for self-insurers. Thercfore, the
City of Dayton ergued that it was self-insured, because at that time being self-insured would
make it uninsured since being self-insured was not an exclusion under R.C. §3937.18.

The Jennings court noted the legal environment revealed: “a strong policy trend toward
expanding the coverage provided under the rubric of uninsured motorist insurance.” fd,. at 147.
Applying the Martin decision, supra, Jennings decided the exclusion for government vehicles
constituted a reduction in UM coverage which was not expressly authorized by R.C. §3937.18,
and therefore the policy language was unenforceable as a matter of law.

Such exclusions of governmental entities, seemingly motivated by issues
of immunity and confidence in the government's ability to pay, have the
effect of limiting coverage, in conflict with the terms of the statute.
Because American States' exclusion of government vehicles substantially
undermines the protection afforded by the uninsured motorist statute, we
hold that it is void as against public policy.

Jennings, supra, at 151.

The Court also ruled that the City of Dayton was self-insured and that:

. .self-insured wvehicles are ‘unminsured’ for purposes of R.C. 3937.18.
Thus, American States' exclusion of self-insured vehicles fails to provide
the full protection mandated by thc uninsured motorist statute, and 1s

accordingly unenforceable.
Jennings, supra, at 151.




In 1997, th.e Legislature responded to Martin, Jennings and other cases by amending R.C.
§3937.18 pursuant to H.B. 261. The Legislature generally precluded covc}age for accidents
involving government-owned vehicles, unless an emergency vehicle immunity under R.C.
Chapter 2744 applied. Further, in an apparent response to Jennings, the Legislature eliminated
seli-insured motor vehicles from the roster of uninsured motor vehicles. The new statutory
language stated that for purposes of UM coverage, an “uninsured motor vehicle” no longer
mchuded:

(3) A motor vchicle owned by a political subdivision, unless the operator
of the motor vehicle has an immunity under Chapter 2744. of the Revised
Code that could be raised as a defense in an action brought against the

operator by the insured;

(4) A motor vehicle self-insured within the meaning of the financial
responsibility law of the state in which the motor vehicle is registered.

R.C. §3937.18(K)(3) and (4), as amendcd by H.B. 261 effective
September 3, 1997,

If the Legislature intended the result in Jennings to be undisturbed, it would not have
specifically included self-insured language, for the first time, one vyear after Jennings was
decided. Instead, it included the self-insured language and also carved out an exception to what
constituted an uninsured motor vehicle. Public policy, as demonstrated through legislative
intent, dictates that the City of Dayton be considered a self-insured entity and therefore not an
unimsured motorist.

The inctusion of R.C. §3937.18(K)(3) also provided an additional exclusion to uninsured
motor velucles, It is axiomatic that while a city employee is immune for his or her negligence,

the city remains liable for personal injuries sustained by its employee’s negligence.




The City of Dayton would like this Court to consider the “operator” to be Earl Moreo, its
employec. 1t is uncontroverted that Moreo was working in the course and scope of his
employment at the time his neghigence caused the accident at issue. For the Uninsured Motorist
Statute to make sense, the “operator” of a motor vehicle owned by a political subdivision must
be the City of Dayton, or otherwise the statutory provision is faulty for two reasons.

First of all, the immunity language would be superfluous in all negligence cases, because
municipal employees always have immunity for negligence while driving unless they arc acting
“manifestly outside the scope of” their employment or responsibilities or are acting in bad faith,
with malicions purpose or in a wanton or reckless mamner.  Ohio Revised Code
§2744.03(A)(0)(a) and (b).

Secondly, the “operator” of the motor vehicle was the City of Dayton, as the City can act
only through its employees. This reasoning could be found in the Supreme Court case, Scott-

Pontzer v. Liberty Mut, Fire Ins. Co. (1999), 85 Ohio St.3d 660. In that case, the word “you”

was determined to reference not only the corporation, but the corporation’s employees:

.. .It would be reasonable to conciude that ‘you,” while referring to
Superior Dairy, also includes Superior’s employees, since a corporation
can act only by and through real live persons. It would be nonsensical to
limit protection solely to the corporate entity, since a corporation, itself,
cannot occupy an automobile, suffer bodily injury or death, or operate a
motor vehicle. Here, naming the corporation as the insured is meaningless
unless the coverage extends to some person or persons — including to the
corporation’s employees.

Id. atp. 664,

Even though Scott-Pontzer was overruled by Westfield Ins. Co. v. Galatis (2003), 100

Ohio St.3d 216, the concept that a corporation can act only through its employces was not

disturbed. Galatis specifically permitted the corporate designation of “you” to continue to apply

10




to an employee of the corporation as long as the employee was within the course and scope of his
employment. It is undisputed that Earl Morco was in the course and scope of his employment
with the City of Dayton at the time of this accident. The City of Dayton, as the operator of the
motor vehicle, does not have an immunity for the negligence of its employee.

An argument similar to that made by the City of Dayton was made in a Franklin County

Court of Appeals case captioned Holt v. Almendarez, (Dec. 10, 1998), 10™ Dist. No. 98AP-422,

1998 Ohio App. LEXIS 5944, In that case, the Dublin Board of Education had liability
insurance coverage but argued that since its employee was immune from liability, the Board of
Education was also immune from liability. The Almendarez court found that since the Board of
Fducation was clearly not immune, it could not rely upon the defimtion of what constituted an
uninsured motor vehicle found in R.C. §3937.18. It cited the Trial Court’s findings:

. .. In the case at bar, the Board is not immune from hability for the
actions of its employees. R.C. 2744.03(B). Likewise, the employee
tortfeasor’s immunity does not bar the Plaintiff from recovering from the
Board. Therefore, the tortfeasor employee’s immunity from liability does
not i turn trigger the Plaintiff's UM coverage because the tortfeasor’s
employer, the Board, 1s still hable for the acts of its employees performed
during the scope of their employment, Id. The rule of law in Ohio that
tortfeasor immunity acts to trigger the availability of UM coverage is the
exception, and not the rule. Again, under Ohio law, immunity has been
held to trigger UM coverage, but only when said immunity completely
bars an injured policy holder’s recovery. Therefore, the Plamtff's UM
coverage is not available and the Board may not deduect said coverage
from any award rendered in this case.

Id. at *4-5.

Since the City of Dayton is responsible for the actions of its cmployees within the course

and scope of their employment, the only appropriate reading of the statute is to find that the City

11




of Dayton must also be considered the operator of the vehicle. Thercfore, the City vehicle is not

an uninsyred vehicle pursuant to R.C. §3937. 18(K)(2).

12




PROPOSITION OF LAW NO. 2:

THE CITY OF DAYTON, BY ANNUALLY APPROPRIATING
UNENCUMBERED FUNDS FOR PAYMENT OF CLAIMS AND
JUDGMENTS ARISING FROM THE NEGLIGENCE OF ITS
EMPLOYEES, IS SELF-INSURED IN A PRACTICAL SENSE AND
CANNOT BE CONSIDERED UNINSURED.

The City of Dayton annually sets aside unencumbered funds to pay for settlements and
judgments arising from the negligent conduct of its employees. The City has set aside a fund to
meel its losses instead of purchasing a policy which would insure against those losses. The City,
therefore, is self-insured,

The First District Court of Appeals considered an identical situation in Safe Auto Ins. Co.
v, Corson, supra. In that case, an employee of the City of Cincinnati neghgently injured the
Plaintiff, who was insured by Safe Auto and whose policy included UM/UIM coverage. The
City argued that 1t was uninsured and not self-insured, and therefore Safe Auto was required to
pay the Plaintiff UM coverage up (o its policy limits before the City was required to pay
anything to the Plaintiff for the imuries inflicted through the neghgence of the City employee.
The trial court granted summary judgment in favor of Safe Aulo, and the City appealed. The
First District also rejected the City’s arguments, holding:

[123] Self-insurance is the retention of the risk of loss by the one
bearing the original risk under the law or contract. Physicians Ins.
Co. v. Grandview Hospital & Medical Center (1988), 44 Ohio
App. 3d 157, 542 N.E.2d 706.

[124] An entity may be self-insured in a practical sense for the
purposes of UM/UIM law. Grange Mut Cas. Co. v. Refiners
Transport and Terminal Corp. (1986), 21 Ohio St.3d 47, 21 Ohio
B. 331,487 N.E.2d 310.

[125] Corson now argues that the city was not required fto

purchase insurance. She is correct. A political subdivision may use
public funds to contract [or insurance to cover its and its officcrs’

13




potential liability. R.C. 9.83. It may also establish and maintain a
self-insurance program. Id. But the city admitted that it paid all
judgments and settlements arising out of the negligence of its
police officers from its own funds. This was self-insurance in the
practical sense.

[f26] Had the city purchased insurance from an independent
company, Safe Auto's UM/UIM coverage would not have applied.
The city wants to avoid purchasing liability insurance, but wants
also to avoid paying claims out of its own pockets when an

insurance policy would arguably cover the damage. The city
cannot have it both ways.

[927] Because the city owned the officer's vehicle, because this
was not an action against the officer, and because the city was sclf-
insured in a practical sense, the officer's vehicle was not uninsured
or underinsured for the purposes of UM/UIM law.

Id., at 23-27.

Under Ohio law governing the financial responsibility of municipalities and under Ohio case
law, the City of Dayton is sclf-insured. It is State Farm’s position that the City maintains a self-
insurance program consistent with Ohio law. However, if this Court chooses to believe that the City
has not maintained a self-insurance program consistent with the letter of Ohio law, it certainly can
find that the City of Dayton is self-insured in the practical sense. Self-insurance “in the practical
sense” refers to an entity that continues to bear the risk of loss for hability claims but has not

become a self-insurer in the legal sense as contemplated by Ohio’s motor vehicle licensing and

registration laws. Dorsey v. Federal Ins. Co. (2003), 154 Ohio App. 3d 568, 2003 Ohio 5144 920.

Since the City of Dayton annually sets aside unencumbered funds to pay for settlements and
judgments arising from the negligent conduct of its employees, the City certainly is self-insured
the practical sense. Being self-insured in the practical sense is the same as being selfansurcd as it

would apply to R.C. 3937.18. Dorsey, supra, at 125.
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PROPOSITION OF LAW NO. 3:

A MOTOR VEHICLE OWNED BY THE CITY OF DAYTON IS
SELF-INSURED UNDER THE TFINANCIAL RESPONSIBILITY
LAW OF OHIO AND THEREFORE DOES NOT QUALIFY AS AN
UNINSURED MOTOR VEHICLE PURSUANT TO THE
LANGUAGE OF THE STATE FARM UNINSURED MOTORIST
POLICY.

The State Farm policy excluded vchicles owned or operated by self-insurers from its

definition of “uninsured motor vehicle.” The policy specifically provided:

An uninsured motor vehicle does not include a land motor vehicle:

ok ok &

3. owned or operated by a self-insurer under any motor vehicle financial
responsibility law, a motor carrier law or any similar law;

(See Appendix, p. A-60)

As the City previously has admitted it complies with the self-insuring statutes contained
inn Ohio Revised Code §2744.08 and Dayton Municipal Code §36.203, et. seq., the motor vehicle
owned by the City of Dayton clearly is not an uninsured motor vehicle pursnant to the language
of the State Farm policy. The vehicle is owned by a self-insurer, pursuant to R.C.
§2744.08(A)2)a) and Dayton Municipal Code §36.203, et. seq. If this Court were to believe
that the financial responsibility of law of Ohio is in fact the “Financial Responsibility Act,” then
the State Farm language still excludes the motor vehicle owned by the City of Dayton because of
the aforementioned similar laws.

It should be noted Appellant does not believe the Court must look to the policy of
insurance because having found the City of Dayton to be self-insured, there is no need to review
the uninsured motorist policy language. However, the exclusionary language is yet another

reason why the City is not an uninsured motorist.
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CONCLUSION

This case ultimately is about who should pay for injuries caused the victim by-the
negligence of the City’s employee. The City chose not to purchase liability insurance, and to
instead establish a self-insurance program to pay judgments on its own. However, the City
desires to force the injured victim’s own insurance company to pay for the injuries caused by the
City employee by claiming it is uninsured, not self-insured. The City wants io avoid paying for
liability insurance and to avoid paying for claims made by victims who have purchased
insurance. However, Ohio law does not permit the City to have it both ways.

The City of Dayton is self-insured within the meaning of the financial responsibility law
of Ohio as well as self-insured in the practical sense. In 1996, the City claimed it was self-
insured so it could shift liability from where it belonged to the insurer of the injured victim. In
2007, without changing the way it does business, it now claims to be uninsured and not self-
insured so as to accomplish the same thing — shift responsibility from where it belongs (the
principal of the tortfeasor), to the insurer of the victim. The City of Dayton claims it drives
without insurance and is not self-insured, yet the state of Ohio requircs all motorists to have a
policy of insurance or to be sclf-insured. This ruse should be stopped and the City of Dayton
should be made responsible for its negligence.

Further, it is clear that the State Farm policy specifically cxcludes vehicles owned by

cities such as Dayton who are self-insurers under Ohio’s financial responsibility laws.

Respectfully submitted,

GALLAGHER, GAMS, PRYOR,
TALLAN & LITTRELL L LP.

By%//

“MARK H. GAMS  (0025362)
Attorney for Appellant, State Farm
Mutual Automobile Insurance Company
471 East Broad Street, 19th Floor
Columbus, Ohio 43215-3872
(614) 228-5151 FAX: (614) 228-0032
mgams@ggptl.com
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WESTERN ROGERS

Plaintifi-Appeliant : C.A.CABENO. 21543
V. : T.C.NO. 04 CVE718
CITY OF DAYTON, et &l : {Civit Appeal from

Cormmon Pleas Court)
Defendanis-Appeliees

OPINION
Rendered on the 16" day of February, 2007.

PATRICK J. BONFIELD, Atty. Reg. No. 8015796 and JOHN J. DANISH, Atty. Reg. No.
0046639 and JOHN C. MUSTO, Atty. Reg. No. 0071512, 101 W. Third St., P.C, Box 22,
Dayton, Ohio 45401 _

Attorneys for Defendants-Appelises City of Dayton and Earl Morso

MARK H. GAMS, Atty. Reg. No. 0025363 and M. JASON FOUNDS, Atty. Reg. No.
BOBB4E8, 471 E. Broad 5t., 19" Fioor, Columbus, Ghio 43215

Attomeys for Defendant-Appeflant State Farm Mutual Automobile Insurance
Company

Fa, 3.
This is a tispute over who is primarily liable for injuries incurred by Westemn Rogers

as aresult of 2 motor vehicle collision caused by the negligence of an employee ofthe City
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of Dayton. State Farm Mutus! Automabile Insurance Company, the underwriter of a policy
of uninsuredfunderinsurad motorist insurance issued to Rogers, contends that because the
City of Dayton is selfrinsured, in a "praclical sense " its liability is exciuded from the scope
of the uninsurediunderinsured motorist coverage. This would leave thé City of Dayion
tesponsibie for damages, The City of Dayton contends that it is not self-insured, so that

its liability is not excluded frorm the scope of the uninsuredfunderinsured motorist covearage,

* with the result that State Farm is responsibie, and subrogation is not permitied against &

municipality.
The City of Dayton obtained summary judgment in its favor, from which State Famm
appeals. We agree wifix the triai court that the City of Dayton is not, as 2 matter of law,

self-insured. Therefore, the judgment of the trial court is Affirmed.

I

In April, 2002, Eari Moreg, I, a traffic signal elecirician employed by the Cily of
Dayion, was digpatchad to the infersection of Emerson and Satem Avenues in Dayton.
Adter checking the operation of a traffic signal, he began o execute a U-turn and struck an
automoblie owred and operated by Wesfern Rogess. Rogers had an automobile insurance
po%icsr issued by State Farm. The insurance policy provided for uninsured motorst
cOvErage.

Rogers brought this action against the City of Dayton and Moreo. Rogers alleges
ihat the City of Davton and Mereo are liable for his iniuries, ard that State Famt is aleo
monetarily responsible to pay for his injusies within the limits of his uninsuredfunderinsured

motorist ("UM/UIMT) policy provisions. Al four of the parties filed motions far summary

THE COURT OF APPEALS OF OH10
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judgment. State Fanm moved for sumimarny judgmant on the ground thaf Rogers was not
entitlet {o uninsured motorist benefits under his State Fanm policy, because the City of
Déytcn is & self-insured antity, not an uninsured entity. Moree and the Cily moved for
pariial summery iudgment on the grounds that they are immune from fiability, the City is
uninsured for purposes of determining Rogers's entitlemant to UMM benefits under R.C.
3937.18. and they are entitled to an offset for any UMM benefits Rogers was entitled
to receive from State Farm.

Thae trial court granted Rogers's maﬁéns for summanry judgment, holding that State
Farm would be held financially responsible to the imdts of :t5 uninsured matorist coverage
it the City of Daytoh and/or Moreo were found legally responsible for Rogers's injuries. The
sk court granted Moreo's motion for summary judgment, holding that Moreo s imimune
from {iability under Chapter 2744 of the Revised Code. The trial court granted the City of
Dayton’s motion tor summary judgment, holding that the City is “uninsured” for purposes
of the uninsurgd mutorist policy. The irial court denied State Farm’s miotion for summary
judgment.

State Farm moved for reconsideration of the tral cour decision miating to the
motions for summary judgment.  The trial court denied State Farm's motion for
reconsideration.  Thereatter, the trial court entered an order {inding no just reason for

detay. State Farm appeals from the summary judgment rendered against it

H

State Fam asserts four agsignments of error, as follows:

THE COURT OF APPEALS OF (O
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"THE TRIAL COURT ERRED IN DENYING APPELLANT STATE FARM MUTUAL
AUTOMOBILE INSURANCE COMPANY'S MOTION FOR SUMMARY JUDGMENT AND
GRAMTING APPELLEE CITY OF DAYTON'S MOTION FOR SUMMARY JUDGMENT.

“THE TRIAL COURT ERRED IN HOLDING THAT THE CITY OF DAYTON WAS
NOT A SELF-INSURED ENTITY UNDER OHIO LAW, AKD, CONSEQUENTLY, THAT
THE PLAINTIFE WAS ENTITLED TO UM/AUIM COVERAGE UNDER HIS STATE FARM
POLICY OF INSURANCE.

“THE TRIAL COURT ERRED BY CONSIDERING ONLY WHETHER THE CITY OF
DAY TONWAS SELF-INSURED UNDER THE OHIO FINANCIAL RESPONSIBILITY ACT
AND NOT CONSIDERING WHETHER THE CITY WAS SELF-INSURED UNDER OTHER
OHIO SBTATUTES AND OHIO COMMON LAW GOVERNING FINANCIAL
RESPONSIBILITY.

“THE TRIAL COURT ERRED IN HOLDING THAT THE CITY OF DAYTON ISNOT
SELF-INSURED UNDER THE LANGUAGE OF THE STATE F‘ﬁRM POLICY."

We will address State Farm's four assignments of error together bacause they all
turn upon whether the City of Daylon is self-insured for purposes of the insurance policy
and R.C. 3937.18. "Appellste review of a decision by 2 trial court granting summary
judgmant is de novo." Cax v. Ketlering Moedical Center, Montgomsry App. No. 20614,
2005-Ohio-5003, 1135,

This appeal relafes 1o an action commenced by B plaintiff, Rogers, esking to
recover damages flowing from an automaobile accident allegediy caused by the negligence

of an employee of the City of Dayton, Moreo. “[Plofitical subdivistons are fiable {or injury.

THE COURT OF APPEALS OF OHIQ
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death, or lpss to person or properiy caused by the negligent operation of any moior vehicie
by their employees when the smployees are engaged within the scope of their employment
and authosity.” R.C. 2744.02(B){1). It is undisputed that Moree was engaged within the
scope of his employment and authority. Pursuantto R.C. 2744 03(A)}, an employee of the
City of Dayfort has immunity from liability in a civil action brought to recover damages for
imury to persens allegedly caused by a_ny' act or omisgion in gonnection with a
govemmental function. Therefore, Moreo arguably s itaiune from liabilty to Rogers,
Unitike its employee, however, the City of Dayton does nol have immurity from Rogers's
action. See R.C. Z744.02(B) 1), 2744.03(A). Thus, thenuestion becomes who shouid pay
for damages resdliing from Moreo's alleged negligence arising in the course of his
employrnent with the Cily,

State Fann makes the straightforward argument that the City should pay the
damagas, because the glleged negligence of the City's employes caused Rogers'sinjuries,
the City has not articulated any basis on which he City should be granted immunity, and
the City has mot shown that it s unable o pay damages to Rogers. This approach was
eloquently endorsed by Judge Painter in Safe Auio Ins. Co. v. Corson, 155 Chio App.3d
738, 2004-Ohio-248, §5-13: "Corsonowned an insurance policy with Safe Auto, The policy
inoluded uninsured-rnotorist and underinsured-motorist (UMM} coverage. Responsible
people buy UM/UIM covaerage to protect themselves against irresponsible drivers who do
not have any insurance of encugh nsurance. . . . Bt the city did nof buy insurance o
cover itese damages, Neither did it comply with the rules to be a 'seff-insurss’ undar the
URVUIM statutes. 1t simply chose to pay damages or judgments out of the city coffers,

which is perfectly proper. The city somehow concocted the theory that someone sise
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should pay. That someone else was Safe Auto. This was avidently because Safe Auio
was the only insurance company involved. But why should Sate Auto~the insurance
company for the innocent driver~pay damages the city of Cincinnati owes? . . . [T]he: city
of Cincinnati was not required to follow the seli-insurance certification methods prescribed
by the financiat responsibility law. Because it was presumed {o be responsible, }t did not
have to fite papers with the state guarantesing that it was able to pay damages. The city
was aliowed t& pay out of clty coffers, Somehow, the city interpreted this to mean that it
was uninsured, unself-insured, and unliable. The city's argument is that, by not complying
with & law it do=s pof have to comply with, it can escape paying what it owes.”

in our view, the General Assembly has clearly commanded a differentresult. R.C.
4508 72{A) provides as follows:

“Any person in whose name mare than iwenty-five motor vehicles are registered in
this state may quaiify as a seff-insurer by obtaining a ceriificate of self-insurance issued by
the regisfrar of fotor vehicles as provided in division (B) of this section.”

Because the City of Dayton owns more than 25 motor vehicies, it could obtain a
cerlificate of self-insurance, and thereby qualify as a setf-insursr under Ohio Revised Code
Chapter 4508, entitled "Financial Responsibility.” # did not do so.

Atthe relevant time, which the pariies recognize isthe most recent renewal of State
Farm's UMAUIM policy preceding the accident, R.C. 3937.18(K)(3) defined "uninsured
motor vehicle” as follows:

“{K) As used in this section, ‘uninsured motor vahicle” and 'underinsured motor

vehicle’ do not include any of the following moter vehicles:

41 e
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“(3) Amotor vehicie self-insured withinthe meaning of the financial responsibiiity law
of the staia in which the motor vehicle is registered.”

Because the motor vehicle the operation of which caused Rogers's injuries was not
setf-insured within the meaning of the financial responsibility law of Ohie, R.C. Chapler
4508, it was not excluded from the definition of an uninsured motor vehicle, within the plain
meaning of R.C. 3037.18(K)(3). Consequently, as the trial court held, Rogers's injury was
within the scope of State Farm's uninsured motor vehicle coverage.

R.C. 2744 05(B) provides as follows:

“i a claimant receives or is entiled to receive benefits for injuries or loss allegedly
incurred from a policy or policies of insurance or any other source, the benefits shall be
disclosed to the Court, and the amount of benefits shalt be deducted from any award
against a polilical subdivision recovered by the claimant. No insurer or other person is
entitled to bring an sction under a subrogation provision in an insurance or other contract
apainst a political subdivisior with respect to such benefits ™

itisthe coliatera! source rula clearly setforth in R.C. 2744 .05(B} thatestablishesthe
result fo which Judge Painter took offense in Safe Aulo Ins. Co. v. Corson, supra, becausa
it ghifts the financis! esponsibility from a municipality that fizs empioyed an immune
tortfeasor to the insurance carrier that has provided uninsured motorist coverage tr;: thetor
victim, while charging the tort victim a premium for that coverage. Without endorsing the
reasoning, we san imagine the Chio General Asssmbly having decided, as a matter of
poticy, that it is preferable to impose the financial harm resulting from 2 motor vehicle tort
upon a commersial insurance carriet, who has received a premium for uninsured motorist

coverage, as opposed fo either: (1) the tort victim; (2) the municipal employee who was

THE COLRYT OF APPEALS BF OHIED
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scting within the scope of duties for which immunity is provided under R.C. 2744.02; or {3}
he municipality that empioved the tortfeasor. in short, the General Assembly appears lo

have adopted a schedule of preference for who should bear the harm of a tort caused by

At L e r—

a municipal employee acting within the scope of his immunity 2 follows: (1) an insurance
carrigr providing eninsured motorist coverage to the victim, if there is one; (2) the

municipality; and {3} the tort victim. The General Assembly has obviously found public

policy in favor of immunity for the municipal empleyee, and bas decided that of the three
other polemtial bearers of the loas, the tort victimt is the least aible to sustain the loss, the
municipality is the next least able to sustain the loss, and the insurance carrier is in the
bast position o sustain the fss.  Whie we might nof agree with this schedule of
preference, we do not find it to be irrational.

State Farm's assignments of efror are overruled,

n
All of Biate Farm's assignments of errar having been overruled, the judgment of the

trial court is Affirmed.

WOLFF, P.J., concurs.
DONOVAN, J., dissenting:

1 disagree.

Judge Painter's approzach is consistent with the purpose behind UMM coverage.
“The purpose of UM/LHM coverage is to protect persons from logses which, because of the

torffeasors lack of iability coverage, would otherwise go uncompensated.” 58 Ohio

THE COURT OF AIFPEALS OF OHTG
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Jurisprudence 3d (2005) 435-36, insurance, Section 989, 1t is undisputed that, despite
Morec's immunity from liability, the City is liable for damages arising. from Morao's
negligent aots within the course of his employment withthe Gity. Also, there has beenr no
argument that the City is unable to pay such damages. Thus, it appears that the City of
Dayton is able to compensate Plaintiff for his damages and there does not appesr to be
any risk of Plaintiff going uncompensated due fo 2 ok of liability coverage on the parf of
the City of Dayton. Therefore, forcing State Farm to pay damages to Plaintiff does not
appear fo {it within the purposs of UMM coverage.

Tretrial court and majornity reject Judge Painter's common sense approach and find
that the City was uninstired withit the meaning of the uninsured motorist statute and State
Farm's insurance policy with Mr. Rogers. Pursuant to the version of R.C. 3837.18{K)
applicable to the present digpuie, a motor vehicle is excluded from the definifion of
"uninsured motor vehicle” whers the motor vehicle is self-nsured within the meaning of the
financial responsibilily faw of the state in which the molor vahicle is registered. The
insurance policy betwesn Plaintlff and Stale Farm provides & simiiar excluston from the
definition of uninsured motor vehicle. Stats Earm argues that the City of Dayton's motor
vehicle is excluded from the definition of uninsured motor vehicle because the City of
Dayton is self-irsured. On the other hand, the City of Dayton arguas that it is not self-
insured within the meaning of the financial resposnsibility law of Ohio.

"Self-insurance’ is the retention of the sk ofloss by the ore bearing the original risk
uiddar the law or contract. 1t i the practive of selting aside 2 fund 1© meet losses instead
of insuring against such through insurance, self-msurance being the antithesis of

insurance, forwhile insurance shifts the risk of loss from the insured to the insurer, the self-
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insurer retaing the sk of loss imposed by law or contract.” §7 Ohio Jurisprudence 3d
{2005) 317, Insurance, Section 247. The City concedes that it is self-insured m the sense
that it does not purchase aulomobile insurance and it does set aside certain monetary
amounts sach ysar in #s budget for the payment of claims against the City.

Tha City's decision aot 1o pumhﬁse nsuranoe is perfectly acceptable. RO
2744 D8{AM2)a) provides that a “political subdivision may establish and maintain & self-
insurance program relative to its and its employees’ potential lisbility in damages in civil
actions for injury, death, or loss to persons or property allegedly caused by an act of
omission of the political subdivision or any of its employees in connection with a
governmental of proprietary function. The political subdivision may reserve such funds as
it deems appropriate in a spacial fund that may be established pursuant to an ordinance
or resahition of ihe political subdivision . .. "

The City of Dayton's self-insurance program is provided for in its Municipal Code.
Pursuant to Sec. 36.203 of the Dayton Munigipal Code, judgments on personal injury
ciairms are limited to funds that have been "specifically appropriated on an annual basis for
payment of claims érzd judgments.” Further, Sec. 38204 requires the City Manager to
submif annually to the City Commission a recommendead appropriation for payment of
ghaims and judgments, in determining the amount of funds to be appropriated, the City
Manager and Commission may consider the list of non-exclysive information set forth in
Sec. 36.204(A)-(1).

The Wrial court held and the majority concurs that being self-insured in this "nractical
sense” does not necessarily mean that the Clty ks self-insured in the relevant, lsgal sense.

State Farm disagrees, arguing that the Supreme Court's holding in Grange Mut. Cas. Co.

THE CQURT OF APPEALS OF OHIO
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v. Refiners Tmnspoﬁ &VTsrmfnaﬁ Eo@. {-1 gH8), 21 Ohlo 8t.3d 47, supports a finding that
the City is self-insured rather then uningsured for purposes of R.C. 3837.18(K) and the
insurance policy. The City responds that whether it is self-insured in the praciical sense
is irrelpvant, because the inguiry necessitated by R.C. 3037 18{K) and the insuranoce policy
is whether the City Is seli-insured within the meaping of the financial responsibility faw.
The City coniends that the motor vehicle driven by Moree cannol be considered self-
insured within the meaning of the financlal responsibility law of Ohio, because the City
dees not have a certificate of self-insursnce under Ohle's Financial Responsibility Act
£FRAMN, Chapler 4508.01, et seq,

Under the FRA, "[ajny parson in whose name more than twenty-five vehicles are
registered in this state may qualify as & seff-insurer by oblaining a cerificate of seli-
ngurance issued by the repgistrar of motorvehicles ... .° R.C. 4509 72(A). "The registrar
shali issue a cerfificale of self-insurance upon the application of any such person who is
of sufficient inancial ability {o pay judgments against him.” R.C. 4500.72(8). Insum, the
registiar is renuired to issue s cerificate of soff-msurance 1o any person who has more
than twenty-five vehlcies registered in Ohio, is financially able to pay judgmaents against
him, and requests the certificate. [t is undigputed that the City of Dayton is exempt from
the FRA. R.C. 4509.71. 1tis similardy undisputed that the Cily of Dayion does nothave a
cetlificate of seff-insurance issued by the registrar,. The TRy argues that these fwo
uncontested facts are sufficient o resolve this appealin its Tavor bacause the lack of &
ceriificate of self-insurance prevents State Farm from establishing that the City is seif

fnsured within the meaning of the financial responsibilily law. | disagree.

THE COURT OF APPEALS OF OHID
SECOND APPELLATE MSTRICT
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The refevant inquiry under R.G. 3937, 18(K){3}is not wﬁether the City of Dayten has

a certilicate of self-insurance and is in fact self-insured under the FRA. indeed, the City
would have no reason to request a cartificate of self-insurance where the City is exempt
from the very law that requiras a person to obtain the certificate of self-insurance. Rather,
the relevant question is whather the City is self-insured within the meaning of the FRA.
Thus. the key inquiry is whether the Cily meets the requirements fora cetificate of self-
imsurance. A review of the statutory regquirements reveals that the City does meet the
relevant requirements.

Pursuant to R.C. 4500.72(8), the registrar must issue a certificate of self-insurance
to any person who has more than twenty-five vehicles registered in Ohio, requests the
cerificate, and is financially able to pay judgments against him. 1t is undisputed that the
City has more than twenty-five vehicles registered in Ohio. Moreover, itis undisputed that
the City is financially sble to pay judgments against it. indeed, the Clly concedes that it
sets asitle certaln funds each year to pay jutipments against il. Moreover, the City's
exemption from the FRA is based on the presumption given to a pofitical subdivision of the
state that the subdivision is financially rezponsible. Thus, | would conciude that the Clty
is financhally responsible and quatified to receive a cartificate of self-insurance.

The presumgption in R.C. 4508.71 that the City of Dayton is financially responsible
is supported by the City's Municipal Code. “Proof of financial responsibility” is defined by
statute as “proof of abifity to respond in damages for liability, on account of acoidents
noourring subsequent to the effeclive date of such proof, ansing o of the ownership,

ranintenance, or use of a motor vehicle in the amount of tweive thousand five hundrad

THE COURT OF APREALS OF OHIC
SECOND APPELLATE DSTRICT
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4509.01K). The City of Dayton has created a limitation of its liability relating to damages

vecoverable in an action against the ¢y for personal injury or property damage arising out

- of a single eccurrence, or sequence of occurrences, il atortaciion. The limitation is a sum

not in excess of $250,000 per person and $500,000 per oceurrence.  Dayton Municipal
Code, Sec. 38.206(B}2). The City of Dayion, through it Municipal Code, cleady
sontemplated paying judgments in amounts egual to or exceeding the $12.500 that is
required under the FRA to show proof of financial responsibiiity.  In short, the Gity of
Dayton is financially responsible within the meaning and purpose of the FRA.

The only thing preventing the City of Dayton from having & certificate of seif-
insurance under the FRA [s that the Clty has hot requested such a cenlifivate, Once again,
itis understandabile why the City has not requested a certificate-itis unnecessary because
the Cily is exempt from the FRA.  However, the fact that the City did not request &
cetiificate that it was not legelly obligated to regquest doss not mean that the Gity is not salf
insured within the meaning and spirit of the financial responsibility law, On the contrary,
t would find that the Cliy's practice of annually setiing asids funds to pay tort judgments
constitutes heing self-insured and financially responsibie within the meaning and purpose
of the financiat responsibility law. To hold otherwise would aliow the Chy of Daylon fo use
the fact that it is presumed financially responsible under the FRA to act financially
iresponsible in sifuations where its employess are involved in automobile accidents.

The Cily of Dayton argues that our prior decisions in Jennings v. Clly of Dayfon
(19963, 114 Ohio App.3d 144, and Anderson v. Nationwide Ins. Co, (Sept. 19, 1007},
Montgomery App. No. 16309, require us tu find that the City of Dayton is uninswred. |

disagree, In Jennings, the plaintiff was injured in an accident with 2 motor vehicle owned

- i

THE COURT OF APPEALS oF OHIO
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by the Gity of Dayton and driven by @ city smployee. At the time of the accident, the City
of Dayton was not covered by a motor vehicle liability insurance policy. Rather, the City
was self-insured under the provisions of R.C. 2744 0B{AN2){a). Based on a review of the
caselaw, we found that "the trend in the Supreme Court and in this court is to define self-
insurers as uninsured and to maximize the uninsured motorist profection afforded fo
insured persons.” Jennings, 114 Ohio App.3d at 148, Conseguently, we held that “self-
insurance’ is the legal equivalent of no inswrance for purposes of the distribution of
uninstred motorst benafits in accordance with R.C, 39837 .18.7 1d. at 150, Ouwr holding was
biased on & reading of the 1996 version of R.C. 3937 .18, which did not include an exclusion
for “self-insurers.” Subsequent 1o our desisions in Jeanrings and Anderson, howevet, the
General Assembly revised R.C, 3837.18, providing for an exclusion of sel-insurers from
the definition of uninsured motor vehicle. Therefore, Jennings and Anderson are
mapposite.

Finally, the City of Dayion amgues that the public policy behind R.C. 2744.05(8)
supporte & finding that the City of Dayton is uninsured. R.C. 2744.05(B) providas that *if
o clafmant receives or is entitled to receive benefits for injuries or loss allegedly incurvesd
from a policy or policies of insurance or any other source, the benefits shall be disclosed
io the court, and the ampunt of the benefits shall be deducted from any award against a
political subdivision recovered by that claimant. No insurer or other person is entitied to
bring an action under & subrogation provisios in an insurance or other contract against a
political subdivision with respeci to such benefits” According 1o the City of Dayien, B.C.
2744 05(8) serves two purpeses: "i. To ‘conserve the fiscal resources of palitical

subdivizions by Hmiting their tor imbility’; and 2. To ‘permilt injured persens who have no

THE COQURT OF APPEALS OF OHIO
SECOND APPELLATE DISTRICT
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!I resource of reimbursement for their damages, to recover for a tort cormmitted by {a] political
subdivision.” Appellee's Brief, p. 13 (queting Menefee v. Queen Cily Metro (1880), 49 Ohio
4 Bt.3d 27, 29). The Ciy of Dayton's mbiance on R.C. 2744.05(B) is misplaced. R.C.
H 2744.05(B), by fis own terms, is confined to situations where the claimant is entitted to
benefits under his or her insurance policy. In the present case, Plaintiff is not entiled to
uninsured motorist benafits under his insurance policy with State Farm, because the City
of Dayton it self-insured. Therefore, the provisions of R.C. 2744 05(B} are inapplicable.

1 would conclude that the trial court erred in holding that the motor vehicle drivertby
Moreo was uninsured. In choosing to be self-insured forthe purposes of the FRA, the City

gbligated sl fo pay. | would sustain Stete Farm's assignments of ervor and would

reverse the judgment of the trial court.

..........

Copies mailed to;

Patrick J. Bonfieid
John J. Danish

Johna €. Musto

Ktark H. Gams

#4. Jason Founds

Hon. Jeffrey E. Froelich

ettt
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N THE COMMON PLEAS COURT OF MONTGOMERY COUNTY, OHIO

WESTERNM ROGERS, : Casze Mo, 04-2716

Plamtift, v {Judge Jeffrey E. Froelich)

V. : DECISION, ORDER, AND ENTRY

GRANTING INPART AND
CITY OF DAYTON, ¢t al., : DENYING IN PART PLAINTIIF'S
MOTION FOR SUMMARY
Defendants. : JUDGMENT, GRANTING MR,
MOREC AND THE CITY OF
T DAYTON'S MOTHOM FOR
PARTIAL SUMMARY TUDGMIENT,
DENYING STATE FAERM MUTUAL
AUTOMOBILE INSURANCE
o COMPANY’S MOTION FOR
SUMMARY JUDGMENT, AND
DENYING STATE FARM MUTUAL
AUTOMOBILE INSTUIRANCE
COMPANY’S $6(F) MOTION

-

L FACTS
Farl Moreo, 11, a traffic signal electrician for the City of Dayton, was dispaiched o the
intersection of Emerson and Salem Avenues inthe City of Dayton. Afer checking the operation
of a traffic signal, be began to exeoute a u-turn and $lriek an automobile owsed and operated
by Western Rogers. Mr. Rogers was covered by a pelicy of insurance issued by State Fann

Insurance Company that provided uninsured motorist coverage.

i S 1 ’ ”~ L) ~ A T e m e o
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M. Rogers filed a Compleint wgainst the City of Dayton, Mr. Moreo, and State Farm
arguing that the City an& Mr. Moreo are lable for his injuries, and that State Farm is also
" monetarily responsible to pay for his injuries since Mr. Moreo and the City are ‘urinsurcd
matorists’ pursuant to his State Farm policy,

Rach party has filed a Motion for Summary Judgment. (1) Mr. Rogers urgues {a} that
there is no dispute regarding Fiability and that the City should be held hiable, and (b} that since
Mr. Moreo is immune and the City is uninsured, State Farm is required 1o pay for his injuries.
{2} Mr. Moreo and e City argue that they are entitled to d.eé.iaratmry rebiel as a matter of law
because {a) they are not responsible for Mr. Rogers® injuries, and (b) Mr. Moreo is imrmune
from lability, and the City is uninsured; the City alse argues that it is entitled to & ser-off for
all moneys paid by Stute Fann, (3) State Farm contends that the City is self-insured and not
‘uninsured” under Mr. Moreos policy and therefore it (State Farm) is not liable For the payment
under the urinsured provisions of the policy.

i1, STANDARD QF REVIEW

Summary judgment is proper pursuant to Civ. R. 36(C) when:

(1) No genvine issue to any material fact remains to be litigated;

{2}  the moving party is eniitled to judgment as a matter of law; and

{33 it appears from the evidence that reasonable minds can come to but one

conclusion, and viewing such evidence most strongly in favor of the party

against whom ihe motion for summary judgment is made, that conclusion

is adverse to that party.
Temple v. Wean United, Inc. (1977), 50 Ohio St2d 317,327, “The burden of demonstrating that
no genuine issue exists as to any material fuct falls upon the moving party requesting a summary
judgment.” Harlessv. Willis Duy Warehousing Co {1978}, 54 Ohio 51.2d 64, 66. Civ. R. 56(C)

A- 2l
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places a duty upon the triat conrt to consider all apprepriate materials before ruling on a motion
for summary judgment and to view the facts in 4 light most favorable to the non-maoving purty.
Murphy v, Reynoldsburg (1992), 65 Qhio $t.3d 356, 360.

The moving party cannot discharge its inftial burden simply by making a conclusory
asgertion that the ﬁﬂn~m0ving party bas no evidence to prove its case. Rather, the moving party
must be able to specifically point to some evidence of the type listed in Civ. R 56(C) which
affrmatively demonstrates that the non-moving party has no evidence to support the non-
| moving party's claims. Dresher v. Burr (1996}, 75 Ohio St.3d 280, 293.

After adequate time for discovery and upon a motion for summary judgment which meets
the test of Dresher and Harless, suprd, an entry of sumumary judgment is appropriate if the party
against whom summary judg iﬁena is sought fails to makea showing on an element to that party’s

case o which that party will bear the burden of proof attrial. Celotex Corp. v. Catrert (1986),
| 477U, 317, 324. Murphy, 65 Ohic St.3d at 360. In opposing 2 summary judgment motion,
 the non-moving party may not rest upon the mere allegations or denials of its pleadings, but must
set forth specific facts showing that there ié a genuine issue for trial, Revnoldsburg Motor Sales
w. Cotumbys (1972), 32 Ohio App.2d 271, 274. Inshowing that there is a genuine issue for fria'h
only disputes over facls that might affect the outcome of the suit {i.e., ‘material’ facia) may
preclide summary judgment. Anderson v, Liberty Lobby (1986}, 477 U 5. 242, 248,

Summary judgment must be denied where & genuine issue of material fact exists, where
competing inferences may be drawn from endispsed underlying evidence, or where lht:- fucts

present are uncertain or indefinite. Duke v. Sanymeral Products Co., Inc. (1972), 31 Ohio

A-E
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App.2d 78, 81. All doubts or conflicts in the evidence must be construed most strongiy in favor
of the party against whom judgment is sought, Morris v. Ohio Casualty Insurance Co. (1988),
35 Ohio St.3d 45, 47. It Is with this standard of review that 2 motion for summary judgment
must he considered.

I LAW AND ANALYSIS

A Are the Citv andfor Earl s 8 matter of Iaw for the

injuries of Western Rogeys?

The Plaintiff argues that Earl Moreo’s u-turn constituted negligence per se, and that Barl
Moreo, as well as the City, his emnployer, are legally responsible forthat negligence. Mr. Rogers
contends that a u~turn is a failure to yield the right-of-way which constitutes negligence a5 a
matter of law,

Neither of the Defendants addresses Mr. Roger’s motion directly. However, Mr. Morco
stpphicd the Court with wn affidavit which states that: *._I was dispatched to Emerson Avenue
and Salem Avenue to check the operation of a traffic signal. Upon amival at ihe- intersection |
did not observe any malfunction with the traffic signals in the northwest direction of travel.
Pursuant to standard operating procedure, | prepared to turn sround and check the traffic signals
in the southeast lanes of travel. | pulled over {o the east curb lang with the vehicle’s hazard
lights and vehicle flashers operating. [ stopped, checked the vehicle traffic in both lanes of
travel, checked my nvirrors, and then began to exectfe a u-turn. As I began 1o execute the u-turn
[ was struck by another vehicle. 1 did not see the vehicle that struck me when | checked the
teaffic before | executed the tum.. . To my knowledge # is not Hlegal fo excoute a u-turn in the

Ciry of Dayton or in the State of Ohlo. Atthe time ol'the accident | |sic) not acting in bad faith,
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nor was I acting with a malicious purpose.”

Mr. Rogers submitted an un-authenticated police report, which does not fall within the
types of evidence that may be considered under Civ. R. 56(C). However, even if the contents
of the police report were (o be considered, that would net add any significant information that
is not alrcady before the Court,

The PlaintifT suggests that the facts of the accident are not controlling since anyone
executing a u-turn is fatling to vield the right-of-way and is negligent per se, and cites fennett
v, Krouss (1956), 100 Ohio App. 493, Although Eér;ngf:f tnvolved failure to yield the right-of-
way wider R.C, 451 1.44 (which does notappear to apply in this case), Myer v. Shepherd (Dec. |
8, 1997), Licking App. No. 97CAR3, appents to stand for the proposition that a failure to yield
t0a preferred driver is nogligence per se.

However, that case begs the question of who i5 the ‘preferred driver’ in a pariicular
- scenario. Mr. Moreo was not charged with a violation of any law, and there is no evidence
before the Court other than Mr. Moreo’s own statement that he executed a u-tum, to support a-
potential failure 1o yield right-of-way violation. Plaintiff has not met its burden of establishing
- that Mr. Moreo was negligent or that he was negligent per se.

B. M Moreo andfor the City are held legallv responsible for the injuries of Westem
Rogers. who should be beld financiafly responsible for Mr, Rogers” injuries?

Generally, the person who is found 10 kave neghigently caused injury 10 another is solely
financially responsible. However, Mr. Rogers argues that if Mr. Moreo ts immune and the City
- is uninsured, then State Farm is vesponsible for payment to him (s own wsurcd) under the terms

| of his uninsured motorist coverage.

& A-2
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1. M Moreo-Immunity

M. Mureo argues that he cannot be held financially responsible for Mr. Rogers® injuries
because he s immune as an employee of the City.

The undisputed facts ave that Mr. Moreo was acting within the scope of hiis employment
when the gccident occurred. A munic.i_pﬁl employee who is acting in the course of his
employment is immune untess his actions are done maliciously, with bad faith, in a wanton and
reckless manner, or eivil Hability is ilﬁposﬁd by the Code. R.C. 2744.03{A). Mr. Morco has
supplied an affidavit indicating that he was acting within the scope of his employment and that
his actions were not made with a malicious purpose, or in 2 wanton and reckless manner. The

Plantiff does notmake any allegstions in his Complaint that Mr. Moreo's conduct was spything

other than negligent; additionally, he did not offer any evidence 1o rebut that presented by Mr. .

Moreo.
There are no genuine issues of material fact regaeding this issue. Mr. Moreo is entitled
to immunity as a matier of law,

2. City of Dayon-Uninsured

The City contends that it is not insured, and that financial responsibifity for . Rogers® |

injuries [utls on State Farm under its UM coverage. Whether it is insured ar not, the City s still
tegally and financially responsible for the neghigence of its employees occurring in the course
of their emplovment (but, see C, infra).

State Farm argues that the City i3 *self~insured’ not "uninsured” and, therefore, underhoth

the Revised Code and the werms of the policy, the City is exclusively financially responsible For

o

AR5
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the injuries of Mr. Rag::rs.

R.C. 3937.18¢K) (2000), which was in effect at the time of the renewal of the policy and
therefore applicable in this case (Ross v, Farmers Ins. Group (1998), 82 Chio St.3d 281, 287},
states, in pertinent parl, that: “.... ‘uninsured motor vehicle® [does| not include any of ihe.
following motor vehicles: (2) [a] motor vehicle owned by a political subdivision, unless the
operator of the motor vehicle has an immunity under Chapter 2744 of the Revised Code that
could be raised as 4 defense in an action brought against the operator by the insured; (3) (4]
motor vehicte selfinsured within the meaning of the financial responsibility law of the state in
which the motor vehicle is registered.”

Stmilarly, the uninsured moterist portion of the State Farm policy states that “[ajn
uninsured motor vehicle does not include a land motor vehicle: ...(3) owned or operated by a
selfeinsurer under any motor vehicle responsibility law, a mator carvier faw or any similar law;
(4} owned by any government or any of its political subdivisions or agencies unless the operator
of the land motor vehicle has an immunity under Chapter 2744 of the Ohio Revised Code...”
Policy at p. 13,

It has previously been deiﬂfmined-ﬂmt Mr. Mereo, the operator of the vehicle, is immune
under Chapter 2744 ofthe Revised Code. Therefore, the motor vehicle that allegedty caused the
accident does not fall under R.C. 3937, [8{K (2} and is not excluded from the definition of an

‘uninsured’ vehicle (i.e. it conld be an uninsured vehicle.)

A-Ne
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b, Selfinsured

The question of whether the City is ‘uninsured’ also depands on f_whcfhcr the City is self-
insured within the meaning ofthe financial responsibility faw since R.C. 3937.18(K)(3) excludes
from the defmition of ‘ﬁniusureci‘, a vehicle thar is “self insured within the meaning of the’
financial responsibility law...” Likewise, the policy language states that an ant_@rmﬁbile is not
uninsured if it is owned or operated by a person self-insured under the financial responsibility
lew. R.C. 4509.72---0Ohio's financial responsibility law---sets forth the requirements for a seif-
insurer. It states that “{t]he registrar shall issue a certificate of self-insurance vpon the
application of any such person who is of sufficient Tinancial ability to pay judgments against
L him.? R.C. 450971 sxempts the City from this requirement, as well as all of the financial
responsibility law,

Swte Farm argues that the City is self-insured because the City submitied an affidavit
that states it “maintained no policies of insurance covering the motor vehicle Farl Moreo was
‘. driving when the accident oceurred.” State Farn also cites Safe Awto Insurance Co. v. Corson
(20043, 135 Ohio App.3d 736, 2004-Chio-249, discretionary appeal notaliowed, 102 Ohio S.3d
1483, 2004-Ohio-3069, in support of its argument that the City is self-insured.

In Corson, the cowt held that “self-insurance is the retention of risk of loss by the one
bearing the original risk under the law or contract. An entity may be selfinsured in o praciical
' sense for the purposes of UM/ UIM law.™ fd. The Court was concerned that the City could have
it “hoth ways™ by not purchasing insurance, and also avoiding paying claims out of s own

pocket when an insurance policy would arguably cover the damage. If this is true (and 1o an

5 AN
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extent, it is), it is because of a pclic); decision of the legistature which prevents the vsual cross-
claim of an uninsured carrier apainst the tort-feasor; of course, even this *protection’ i3 only to
the extent of the available uninsurance coverage [e.p. if damages were $250,000 and UM
coverage were $100,000, the insurance conipany would pay $100,000 {and normatly sug the city
for subrogation/contribution, butthat is psrohibit_at? by 1.C. 2744.035) and the City would pay the
remaining $150,000.}
As explained in Falinbulieh v, Strakan (1995), 73 Ohio St.2d 666, 669, “the legislature
| may enact statutes to limit suits if it does so in a rational manner calowtated to advanes a
legitimate state inferest.” This is true even when a grant of immunity “impairs one individual’s
right to seek redress in o court of taw, and thus treats sorne people harshiy.™ Id. The fact is that
-the legisiature granted immunity to the driver, and exempted the municipality from the financial
responsibility taw and from subrogation/ contribution claims.
The City maintains no policies ol insurnce and therefore is, iterlly, ‘uninsured.” The
City does not have a certificate of self-insurance docnenting that 1t s self insured under RC,
4509.72 and, s o matter of law, it is exempt from the financial responsibility lews. Therefore, .
the City is not “self-insured” “within the meaning of the financial responsibility Taw.™
C. Qifgel
The Ciry also asks for summary judgment on the: issue of whether the City is entitled to
an offset for any uninsured motorist benefits Mr. Rogers rezcei;.fes from State Fanm. R.C.
2744 G5(B) provides that “[1] a claimant receives or is entitled to receive benefits for injurics

or loss allegedly incurred from a policy or policies of insurance or any other spurce, the benefis

A-29
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shall bé disciosed to the Court, and the amount of the benefits shall be deducted {rom any award
against a political subdivision recovered by that claimant. No insurer or other person is entitled
to bring an action under a subrogation provision in an insurance or other contract against a
political subdivision with respect to such benefits.” See e.g., Cincinnati ins. Co. y. Clty of
Davion (July 26, 1995), Montgomery App. No. 15108, The City is entilled to 8 deduction from
any award levied against it to the extent that Mr, Rogers receives uninsured motorist benefits
from State Farm. The putpose of R.C. 2744.05 is to place the {inancial burden on the insurance
company and not the City. Gadanes v. Clevelend (1994), 70 Ohio St.3d 220, 221.

State Farm has asked that the Court grant it additional fime for discovery if the Court
finds that the City is uninsured. State Farm has provided no affidavits, as requirad by the Rule,
explaining why this is necessary. Further, given the Court’s analysis of the distinctions among
‘uninsurcd’, ‘selfinsured’, ‘legal responsibility’, and *financial responsibility”, there s no reason
for addittonal discovery on this issue.

V. CONCLUSION

The City has stated that it does not have insurance coverage for its or Mr. Moreo™s
actions:; that means it is uninsured. Such lack of insurance does not mean that the Defendants
are self-insured, or the definitions in the policy and the Revised Code would have no meaning,
since every Deafendant without insurance would be “setf-insured,” Moreover, the statite and the
policy provide that an “uninsured vebicle” includes one owned by a municipality when its deiver

has Immunity.

A
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{1} The Plaintiff"s Meﬁans for Summary Judement is DENIED insofar a3 it requests that
Mr. Moreo and the City be held legally liable; #t s GRANTED to the extent that State Farm is
held financially responsible to the limits of its uninsurance coverage if the City and/for Moreo
- are found legally responsible for the Plaintiff's injuries. (2) Defendant, Moree's Motion for
Summary Judgment ig GRANTEﬁ ingofar as he is immune from Hability; the City’s Motion for
Summary Judgment is GRANTED insofar as it is faund to be “uninsured”. (3} State Farm's

Motion for Summary Judgment is DENMIED; State Farm®s Civ. R 36(F) Motion is DENIED,

SO ORDERED:

Zelin

JEFFRIAME FROELICH, JUDGE

Copies of this Decision, Order and Entry were forwarded o all parties fisted below by

ordinary mail this filing date.

CHARLES D. LOWE

ATTORNEY ATLAW

130 WEST SECOND STREET, SUITE 1600
DAYTON, OH 454072

{937) 222-8091

Attorney for Plaintiff

JOHN § DANISH

IASONE. BOYD

ABSISTANT CITY ATTORNLY

101 WEST THIRD STREET

P BOX 22

DAYTON, O 45402

(9371 333-4160

Attorney for Defendants

City of Duyton and Ear M. Moreo, TH

A-%0
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JASON FOUNDS

MARK H. GAMS

ATTORNEYS AT LAW

471 EAST BROAD STREET, 19" FLOOR
COLUMBUS, OH 43215-3872

{614) 2285151

Anomey for Defendant, State Farm Insurance Company

HOLLY ). HUNT

ASSISTANT ATTORNEY GENERAL
CONSTITUTIONAL OFFICES SECTION

30 BAST BROAD STREET, |7™ FLOOR
COLUMBUS, OH 43215-3428

(614) 46602872

Attorney for Jim Petro, Ohio Attorney General

CASEFLOW SERVICES

LOIS TIPTON, Baitiff937) 225-4440
E-mailtiptoni@montcourt.org
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CITY OF DAYTON, et al.

Pefendants,

WESTERN ROGERS, Case No, 04-2716
Plainkifl, (Fudge Jeffrey E. Froelich)
v. DECISION, ORDER AND ENTRY

DBENYING DEFENDANT, STATE FARM
MUTUAL AUTOMOBILE INSURANCE
COMPANY’S MOTION FOR
RECONSIDERATION OF THE COURT'S
APRIL 25, 2065, BENIAL OF MOTION

FOR SUMMARY JUDGMENT

The Court previously denied State Farm’s Motien for Summary Judgment finding
that “fithe City maintains no policies of insﬁmngg and therefore is, Hterally, ‘uninsured.”
The City does not have 8 certificale of self-insurance documenting that it is self-insured
under R.C. 4509.72 and, as a matter of law, it is exempt from the financial responsibility
taws. The Court finds that the City is not “self-insured’ within the meaning of the financiat

responsibiiity law,” State Farm argues that it is entitled to reconsideration of the Court™s
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decision based upon new facts and law that were not. previously submitted for the Court’s
review. Tt contends that “the City actually maintains 4 self-insuranice program as permitted
by the Ohio Revised Code, and is, in reality, self-insred...”

[. STANDARD OF REVIEW

A motion for racm‘usid&m%it_m may be made only as to an interlocutory order, Pirrs
v. Ohio Dept. of Transp. (1981), 67 Ohio 81.2d 378, 370, Civil Rule 54(B) provides the
court with the discretion tw revise a decision which resolves one o1 more but less than a}lv
of the claims: “When more than ope claim for relief is presented in an action whether as
a claim, counterclaim, cross-claim, or third-party claim, and whether arising out of the same
or separate transactions, or when muitiple parties are tnvolved, the court may enter final
judgment as to one or more but fewer than alt ofthe claims or parties only upon an express
deterrnination that there is no just reason for delay. In the absence of a determination that
there is no just resson for delay, any order or other form of decision, however designated,
whrich adjudieates fewer than all thr: claims or the rights and Habilifies of fewer than all the
parties, shall not terminate the action as to any of the claims ot parties, and the order or
other form of decision is subject to revision at any time before the entry of judgment
sdjudicating all the claims and the rights and liabilitles of all the parties.” Civ. R. 54(B).

I, LAW AND ANALYSIS
A. The Court’s April 25. 2003 decjsion

The decisinn held: (1) that Western Rogers did noy meet his burden of establishing
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that Mr. Moreo was negligent as a m;xtter of l:-xw; (2) that Mr. Moreo was entitled to
personal immunity for his actions; (3} that the City qualifies as “uninsured” since it is not
self-insured “within the meaning of the financial responsibility taw;” (4) that the City i
entitled to an offset for any uninsured motorist benefits paid by State Farm; and (3) that
these was no need to grant a Civ.R. 56(F) reguest for additional discovery. State Farm only
requests reconsideration of the decision finding that the City was uninsured.

It is undisputed that the City does not carry automobile insurance policies and thus
ig, literally, upinsured. However, the Revised Code and the policy have their own
| definitions. State Farm argues that the City is s&lf;insured, rather than uninsured, because
it sets aside funds 1o pay for settlements and judgments.

The statutory taw in effect on the date of issue of each new policy is the law to be
applied. Ross v. Farmers ins. Group of Cos., 82 Ohio $t.3d 281, 1998-Chio-38t. R.C.
3937 18(K){2000), as it was in effect at the time of the renewal of the Plaintiff’s uninsured
: motorist policy, states that an: “.... "uninsured motor vehicle’ {does] not include any of the
following motor vehicles: (1) a motor vehicle that has applicable liability coverage in the
policy under which the uninsured and underinsured motorist coverages are provided; (2)
[a] motor vehicle owned by a political subdivision unless the operator of that motor vehicle
has immunity under Chapter 2744 of the Revised Code that cotild be raised as a defense in
an action brought against the operator by the insured; (3) a motor vehicle setf-msured

within the meaning of the financial responsibility law of the state in which the motor
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vehicie is registered.” (Emphasts added.) R.C.3938.18(K){1} is not applicable inthis case.
R.C. 3937.18(K)(2) states that ‘uninsured’ does not inclnde the City’s vehicle unless the
operator has immunity under Chapter 2744. The negative pregnant of this provision is that
the vehicle is “uninsured” if the operator has immunity; the Court previously found the
operator (Mr. Moreo} was entitled to immunity under Chapier 2744. Therefore, the vehicle
was ‘uninsured’ us defined by R.C. 3937.18(K)(2).

R.C. 3937.18{K)(3) provides that "uninsured’ does notinclude aself-insured vehicle
within the meaning of the financial responsibility laws of the state. R.C. 4509.72 of Ohio’s
Finaneial Responsibility Act defines “self-insured” as: “(A} [a]ny person in whose name
mare than twenty-five motor vehicles are registered in this state may qualily as a sell~
insurer by obiaining a certificate of setf-insurance issued by the registar of motor vehicles
as provided in division (B} of this section. (B) The registrar shall issue a centificate of self-
insurance upon the application of any such person who is of sufficient financial ability to
pay judgments against him...” The City does not have such a certificate, and i3, as a matter
of law, exempt from the F R.A. pursaant to R.C. 4399.71.

Based on these facts, the Court previously foumd that the City was uninsured by the
literal definition of fnswrance, us well as the definitions of R.C. 3937, 13(K){(2) and (3).

B. A _“seli-insurapce propram™ is not the same ay “selfpsured within the
meaninge of the Financial . ibility Agr.”

State Farm argues that the City is ‘self-insured” and, thus, not ‘uninsured.” R.C.

2744 0B(A) states that:“{A)(2)(a)...[a] political subdivision may establish and maintuin a
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self-insurance program relative to its and its employees’ potential liability in damages.in
civil actions for injury, death, or loss to persons or properly allepedly caused by an act or
omission of the political subdivision or any of its employees in connceiion with g
governmental or proprictary function....(B) The ..cstablishment and maintenance of a sclf-
insurance program, by a polilical subdivision does not constilute s watver ofany immunity
or defense of the political subdivision or its employees...”

The parties have stipulated that the City appropriates unencumbered funds for
payments of claims and judgments, that the city manager submits a recommended
appropriation for payment of claims and judgments to the City Commission, and that the
Revised Code oFGeneral Ordinances permits the City to reserve funds using non-exciusive
facrors, From these fucts, State Farm concludes that the City is a ‘self-insured entity” under
its policy.

The generalized “self-insurance program” described in R.C. 2744.08 does not
qualify as “selfinsured within the meaning of the financial responsibility law of (he state”
(3937.18(K)(3)) because it does not meet any of the requirements of the financial
respousibility law. No showing of the number of City autornobiles has been made
{although the court will take judicial notice that the number probably exceeds twenty-live),
no certificate of self-insurance has been issued, and there has been no showing of financial
ability to pay. A political subdivision can institute a general “self-insurauce program’”

under R.C. 2744 08, without being “self-insured within the mesning of the financial
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- ’ ‘responsibitity law.” Chapter 2744 deals with political subdivision tort liability and altows
- a political subdivision to set aside funds to pay for judgments or settlements in all such
' cases. Tt is not limited to motor vehicle accidents, was not created for that purpose and is
ot 8 “motor carrier law or any similar law.”

State Farm’s position would result in a situation where the City is uninsured
pursuant to R.C, 3937.18(K)(2), but self-insured pursuant #} R.C.I93R.1B(K)3). Evenif
this inconsistency were ignored, self-insurance under R.C. 3937.18(K)(3) must be “within
the meaning of the financial responsibility faws,” fom which the City is spﬂciﬁcaﬂy
exempt pursuant to R.C. 4509 71, Moreover, the explicit language of the “self-insurance
program” statute, R.C. 2744.08, states that the City does not waive a defense (in this case
an exemption from the Financial Responsibility Act) by instituting a “'self-insurance
program.”

C. The City is not self-insured under the langunge of the State Farm policy,

State Farm places considerable emphasis on the language of its policy, rather than
the statutory law arguing that tie City is self-insured.  State Farm’s srgument is that the
“State Farm policy at issue in this case does not provide uninsured motorist coverage in this
| case because the plaintiff is legally entitled to collect, if at all, from a setf-insured entivy.”
State Farm argues that Olio law permits the creation of a self-insurance program for a
political subdivision, that there are facts showing that the City has such a selftinsurance

prograin in place, and that this new information demonstrates that the City iz a “self-insured
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eniivy
- -? -

The law reguires the offering of uninsured motorist coverage. R.C. 3937.18, Any
policy restrictions on UM coverage have to comply with the ststute’s purpose. State Farm
- Awto Ins. Co. v Alexander (1992), 62 Ohio $t.3d 397, 399-400. “The purpose of
wninsured motorist cc}vcra:ge and its mandatory offering is to protect persons from ic;ssas
- which because of the tortfeasor’s lack of liability coverage, would otherwise go
uncompensated.” Schaefer v. Alfstate Ing. Co., 16 Ohio St.3d 553, 555, 1996-Chio-368,

An sutoraobile insurance policy may not reduce uninsured motorist coverage to
- persons injurcd in a motor vehicle accident. flexander, supra ai 400; any policy
| restrictions that vary from the stamnie requirements and purpose are thersfore
unenforceable. Schaefer, supraat 535; Sexton 1?; State Farm Mut. Auto Ins. Co, {1982, 69
Ohio 56.2d 431, 433; Shayv v. Shay, Sixth Dist. No. F-03-008, 2005-Ohio-5874. R.C.
3937.18 “is the metric by which sll exclusions of UM/UIM coverage must be measured.”
State Awto. Ins. v. Pasquale, 103 Ohlo App.3d 381, 2005-Ohio-4897, disc. appeal allowed,
I 2086-Ohio-663, citing Martin v. Midwestern Group Ins. Co., 70 Ohio St3d 478, 481,
1994-Ohio-407. Therelore, to the extent the policy amempts to deflne ‘insured” or
‘uninsured’ differently or more narrowly than the statute, it is unenforceable.

State Farm’s policy says that it will pay damages for bodily injury an insured is
legally entitied to collect from the owner or driver of an uninsured mofor vehicle. ‘it:

specifies that “[a]n uninsurcd motor vehicle does not include a land motor vehicle: owned
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Ot vperaicd by a seli-insurer under any motor vehicle financial responsibility law, a motor
carrier law or any similar law.”

While the language of the policy is not identical to the language of the statute, it is
substantially similar. #fthepolicy were ambiguous and reasonably susceptible to different
interpretations, itmust be construed iibmﬁﬂy in favor of the inzured and against the insurer.
State Farm Auto Ing. v. Rose {1991), 61 Ohio 8t.3d 81, 2005-Chic-4323, 9, Westfield
Insurance Co. v. Eifis, Trumbull App. No. 2003-T-6093, 2004-Ohio-4393, 34, The
language of the policy is clear and unambiguous. In 6rdcr to be excluded from the policy's
| uninsured motorist coverage, the vehicle must be owned or operated by an entity who is
selftinsured “elther under any motor vehicle financial responsibility law, a motor carrier
faw or any similar la;v.” As stated above, the City is not self-Insured under Ohie’s motor
vehicle financial responsibility aw.

Neither does R.C. 2744.08, which outlings the ability of a political subdivision to
institute a “self-insurance program” for pmenﬁal tort liahility, qualify as either a “motor
carrier law or any similar law” as described by the policy. ”M{}l{ﬂ' carrier” mesns an
individual, partnership or corporation engaged in the transportation of goods or persons.
R.C. 4583 60(A). See, also, for example, R.C. 492101 et seq., R.C. 4923.01 ef seq.,
O.A.C 4901-5-01,490%:2-15-15-01, 4501:2-17-01, as further iltustrations that neither the

City nor Mr. Mateo was similar to a motor carrier.
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5. The City is upinsured.

R.C. 3937.18(K}3) provides onc definition of ‘uninsured motor vehicle’ as being
a vehicle that is self-insured within the meaning of the financial responsibility law, Itis
true that R.C. 4509.71 exempts any vehicle owned by the City from the requirements of
R.C. 4509.01 to 450%.79 (the Finuncial Responsibility Act). Safe Aute Ins. Co. v. Corson,
155 Ohio App.3d 736, 2004-Ohio-249. $31. But the fact remains that the City does not
have insurance.

“‘Insurance’ by definition means something move than the ability to pay, or
undeclared self-insurance. The “uminsured millionaire” discussed at Y411,12 of Corson
who did not file a centificate pursuant to the F.R.A is still uninsured and the UM carrier for
a party injured by him or her would be liable to its injured insured. This is not to say that
this UM { Uninsured Motorist or Uninsured Millionaire} could “blithely [continue}...down
the road uninsured...,” Jd at 11 the UM would still be ligble to the injured party's UM
carrier which paid its insured; however, the injured party, who has paid a premium for UM
caverage would not have 10 pursue and attempt to collect from an entity which does not
have insurance,

I, CONCLUSION

The Augean stables of uninsured motorist Inw in Ohio are perhaps better suited for

the hermeneutic abilities of an appellate court. At this level, Ockham’s razor leads to the

conclusion that the City is uninsured because (1) it does not have insurance, and/or {2} its
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20405, Decision is DENIED.

by ordinary mail this filing dafe.

CHARLES D LOWE

ATTORNEY AT LAW

130 WEST SECOND STREET, BUITE 1606
DAYTON, OH 45402

(937) 222.8091

Attorney for Plaintfl

JOHN 1. DANISH
JASON E. BOYD
ASBISTANT CITY ATTOENEYS
101 WEST THIRD STREET
- P.O.BOX 22
- BAYTON, OH 45402
(937) 333-4100
- Attorneys for Defendants
City of Dayton and Eart ¥ Moreo, i

IASON FOUNDS

MARK H. GAMS

ATTORNEYS ATLAW

471 FAST BROAD STREET, 9™ FLOOR
- COLUMBUS, OH 43215-3%72

it

motor vehivie hus immunity under R.C. Chapler 2744 and/or (3) it is not setf-insured within

the meaning of the financial responsibility laws.

Defendant, State Farm’s, Motion to Reconsider Trial Court’s Dzcision of April 23,

Copies of this Decision, Order and Entry were forwarded to all parties listed below

SO CRDERED:

W, G121

JEFFREY B FROELICH, JUDGE
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o (614) 228-5151
- Attorney for Defendant, State Farm Insurance Company

HMOLLY 1. HUNT

ASSISTANT ATTORNEY GENERAL
CONSTITUTIONAL OFFICES SECTION

| 30 BAST BROAD STREET, 17" FLOOR
COLUMBUS, OH 43215-3428

1 (614) 466-2872

Attorney for Yim Petro, Chioc Attorney General

| CASEFLOW SERVICES

LOES TIPTON, Bailiff (937) 225-4440
e~mail: iptonifdmontcouit.org
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IN THE SUPREME COURT OF OHIO

: On Appeal from the Montgomery
-v- : County Court of Appeals, Second
: Appellate District, Case No. 21593

WESTERN ROGERS, . CaseNo. 07-054@

CITY OF DAYTON, et al.,

NOTICE OF CERTIFIED CONFLICT SUBMITTED BY APPELLANT,
STATE FARM MUTUAL AUTOMOBILE INSURANCE COMPANY

Mark H. Gams (0025362) (Counsel of Record)  Patrick J. Bonfield (0015796)

GALLAGHER, GAMS, PRYOR, John J. Danish (0046639)

TALLAN & LITTRELL L.L.P. John C. Musto (0071512)

471 East Broad Street, 19th Floor 101 West Third Street

Columbus, Ohio 43215-3872 P.O. Box 22

(614) 228-5151 FAX: (614)228-0032 Dayton, Ohio 45401
mgams@ggptl.com (937) 333-4116 FAX:(937)333-3628
Attorney for Appellant State Farm Attorneys for Appellee City of Dayton

Mutual Automobile Insurance Company

FILED

APR 1 & 2007

WMIAHCIA  MENGEL, CLERK
SUPREME GOURT JF Uiy |
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NOTICE OF CERTIFIED CONFLICT SUBMITTED BY APPELLANT,
STATE FARM MUTUAL AUTOMOBILE INSURANCE COMPANY

Now comes Appellant State Farm Mutual Automobile Insurance Company, pursuant (o
Rule IV of the Ohio Supreme Court Rules of Practice, and hereby gives notice that on April 11,
2007, the Court of Appeals for Montgomery County, Second Appellate District, issued an Order
certifying its decision in the above-styled case to be in conflict with the following decision: Safe
Auto Ins. Co. v. Corson, 155 Ohio App. 3d 736, 2004-Ohio-249, 803 N.E.2d 863, appeal not
accepted for review, 102 Ohio St. 3d 1483, 2004-Oh10-3069, 810 N.E.2d 967.

Jurisdiction based upon such conflict is provided by Article IV, Section 3(B)(4) of the Ohio
Constitution. A copy of the Court of Appeals Decision and Entry certifying a conflict and a copy of
the conflicting Courts of Appeals opinions are atfached for the Court’s review.

Respectfully submitted,

GALLAGHER, GAMS, PRYOR,
TALLAN & LITTRELL L.L.P.

=

MARK H. 6AMS (0025362)
Attorney for Appellant, State Farm
Mutual Automobile Insurance Company
471 East Broad Street, 191h Floor
Columbus, Ohio 43215-3872
(614)228-5151 FAX: (614)228-0032
mgams(@ggptl.com

By:
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CERTIFICATE OF SERVICE

The undersigned hereby certifies that a true and correct copy of the foregoing Notice of
Certified Conflict was served upon John Musto, Patrick J. Bonfield and John I. Danish,
Attorneys for the City of Dayton, 101 West Third Street, P.O. Box 22, Dayton, Ohic 45401 by

regular U.S. Mail, postage prepaid thi% day of April, 2007.
P

7

A
MARK H. GAMS 025362)

Attorney for Appellant, State Farm
Mutual Automobile Insurance Company

mbgh 184650\ kh
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State Farm Insurance Companles | :

Newark Operations Center .
- 1440 Granville Road
Newark, OH 43003-0001

: CERTIFICATE
I, the undersigned, do hereby cefiify.that I am custodian of the

records pertaining to the issuance of policies by the Scioto Division of

State Farm Mutual Automobile Insurance Company of Bloomington, Illinois.

I further certify that the attached policy, number 811 6208-F09-~35C
is a copy of the policy issued to WESTERN ROGERS of 4050 SALEM AVE DAYTON

45416-1719 based on our available records
, 2002,

The policy was in effect'on the loss date of April 22

Mary Ellen
Auto Underwpiting Superintendent

OH

State of Ohic

County of Llcklnq ' o
Subscr1bed and sworn to before me this i(i) day of% kﬂﬁﬁ&ﬁk}yf

My Commission Expires:

§% " REBECCA SARD
, NOTARY PUBLIG. STATE OF OHID
By 1Y COMMISSION EXPIRES DECENBER-3; 2087
’4’ - .
% 4 ”);E QF ‘?’f:\o .

A~

HOME OFFICES: BLOOMINGTON, ILLINOIS B1710-0001




State Earm Mutual Automabile Insurance Company 79800-2-1 MUIL VOL

1440 Granvyills Poad )
Newark’ 43053 _ . i,..m) r - DECLARATIONS PAGE -
PUU-GY"NUMBER Policy Period from DEG 05 2001 to JUN 09 2002 ,
B11 6208-F09-35C
NAMED INSURED ' - DO NOT PAY PREMIUMS SHOWN ON THIS PAGE.
35-7230-22D00 SEPARATE STATEMENT ENCLOSED IF AMOUNT DUE.
ROGERS, WESTERN .
G050 SALEM . AGENT .
DAYTON OH ﬁSﬁlE 1719 TOM MCGERIDE
1450 EAST DAVID ROAD
SUTE1

. 1B
) KETTERING, OH 45429-5769
I:‘lnlllilululm"|"um"!mlmmtlml;ll“!_lllm“

PHONE; (937)435-2414

T = 22 Aid i 2 vl Fla il b
2002 - CHEVROLET ~ MCARLO 2DR_ 2GIWX15K729199474 2A30402

PR i
2002 |
VCHEVRDLET

ERglyR B R R B TTAl S
Limits of Liabiiity-Coverage A-Bodily | .T!“
EE T ﬁéimcegﬁ L
$100 000 - $300,000 ‘
B U A ‘____;ﬁé'a””ém
Each Acmdent

B i

Med:cal F’a!ments_ o
3%%&:? PR AR

0 Deductlbla ComErehenslve
B TR IEABIE D eI e
ncy Flnad Sewuce

B Yersgfﬁ"%%Eﬂe
$1DU‘ (1{1]4] $300, GOB

Your policy consisis a!thss declarailons ?age the palicy hook!.el form 9835.7, and any endarsaments !ha! appiy, mcludlng

those issued to you with any subsetuent renewal notice.

Beplaced polioy number B115208 -368.

Your total current & month premium for DEC 09 2001 to JUN 02 2002 is $291.66,
Guarantee penud JUN 09 2001 to JUN 03 2003 subject to conditions 4 anmd 5.

n) 7199 LITTLE RO AR 72223-7199,
ROS, COVERAGES AND COMDITIONS.

oo

W

AT

Agent:  TOMMCBRIDE
Telephone: (937)435-2414
Prepared  DEGC 10 2001 2930-507



3 YOUR
| STATE FARM

P.LICY

. : : . IMPORTANT: NOTICE : :
;Any apphcatron for the msurance prowded by thls pohcy, mcludmg any warraniy made by the apphcam 1s made_.. o
a part of this pohcy _ . . , S Lo
WAFINING

IF YOU PLAN TO DR!VE AN AUTOMOB[LE iN MEXICO, BE SUHE TO SECURE CDVERAGE IN A MEXICAN AR
T :_.-INSURANCE COMPANY AND AVOID. POSSIBLE UAIL DETENTION AUTOMOBiLE IMF’OUNDME:NT AND-'. o
e OTHER COMPLICATIONS |N THE EVENT DFAN ACCIDENT ' o . : : S

Ohto RN _ _
' 'Pohcy Form 9835 7 .




- Repomng a Clalm — Insured’s Dumes ——What to do 1f you have an act:ldcnt clalm nr are sued_ '
" "Defined Words s R

—Declaraﬂons Conhnued l AT
- When and WhereYour Coverage Apphes PR
. Fmanced Vemcles Coveragc for Credltor

: Coverages o

E AR ‘~T“A ani]).hty thn there is damawe to others v § P
" 100 .. C—Medical ‘Payments — When there are medical and ftmeral c)ipenscs g
" 13 . U—Unpinsored Motor Velncle — When the other car or dnver s not msm:ed or 1s
-« 07 undernsiwed. - - ) - ‘_
16 Ul —— Umnsured Motor Vehmie Property Damage thn thc oﬂwr car or dnvm' is not .
o msured and there is praperty damage.” : '
I b R D Comprehenswe +-'When your car is damaged except by colhsmn or upset A'iy
'+ - - deductible amount is shown byt the number beside “D™ on the declarations page.
18 F Collision — 80% — When your car is damaged by collision or apset..: :
18 ~+ G —Collision —-When your car is damaged by collision or upset. The deductlble Is.
... shown'by the number beside! “G” on the declarations page.. . . - _
..7.19 - 7. * H—FEmergency Road Service - When your car breaks down or nceds a tow." sy
.19 R—Car Renta] Expense. — When you need to rént a car because of damage to your car R
D AN Ri —Car Rental and Travel Expenses — When, you need to Tent acar and pay extra’ -
L0 S ' travel expenses bécause of damage to your car, © - N -
£ 20 o -'R2 - Car Rental and Travel Expenses — thn you nct:d to rent a mr and pay extra S
S travel expenses because of demage to your car.: : :
o023 “S —— Death, D:smemberment and Loss of. Slght — Pays for death of or- ccrtam m_]uncs
R ". “-to peryons named. . -,
7 R T T Total Dlsabﬁity-— Pays weekly mdemmty to persons named
- N Z Loss ui‘ Earnmgs — Pays 1oss of weekly earmngs to persons namcd

Conrhtmns

.,Pohcy Changes
.~ Suit Against Us
.-Our Right To Recovcr Our Paymems
.-Cancellation. ;

. Renewal " :

. Changc of Remdence

. Premium .-

. Concealment or Fraud

= ‘.25' s
- 25 07 2:':

Caen
o -,277':- L

. oo '=a"c\ Ln_'#'i.a tla_!——:‘_

o : 28 Mutual Cundxtmns

s




. _Loss -deﬁned in: secucms IV and V.

"I :"wc de.ﬁne some. words to- shorten thc pohc

-.5a8 }r ,.-'.;; S L ot }-.

-‘Boddy Injury means bodﬂy mJury to t{_verson and-;. :

K swkness, d1scase or death whmh results om 1t
. '_Car- mcans a land motor vehlcle w1th four or more

.- ‘wheels, which is designed for use, mamly on P“bhc_'; -

_‘Tf 4 rewly acqu:red car i8 Tt otherwmc afforded L
* omprehensiveror:collision: coverage: by this-or any .
this policy will provide the'Comipretiens -
" sive or collision coverage not otherwise provided for -
. the newly acquired car. 1f such coverage is provided =
: . by this paragraph; it will apply only until 12;01 A M.
" Car Busmess ~'heansa busmess or Job whre the,
. purpose is to sell, lease, repair, service, fransport, °

roads It degs;niot include:. .

1. any vehicle while located‘fe
- 'ing or other premises; or° ,

. 2. a truck-tractor des1gned to pull a naﬂer or'
L 'semm'ailer ‘o .

s;—as a‘dwcﬂ

- Store or park land motor vchmles or. trmlcrs e,

Iniiuded s the. person persons or’ orgamzaﬂon E

defined as insureds n the spcmﬁc coverage

:m’ri ffcquu'ed‘ : qr'-"- me;

:tmnal ar

T Replacement Car— means acar purchased byor
leased to you or your.spouse.to-replace your car, .
.. Thig’ policy “will only provide ; goverage for t the S

repIac.emen! car it [ you OL yOUur spouse:;

.---dehvery to you or your spouse, and

. . ‘pay us any added amount due. ’ L ..
3 Additonal-Car - meaiss an added cappiirchised
'Igus policy

by or leased to

OU OF yOur spouse.:
v%'ﬂl only provi

At A

itisd ﬁuea”tép&?s enger carand we
- all_jq er _pmzate p‘assgnger; c;q_rs; Ql'_ ’

© = 2."it is other than.4& pnvate passenger car—:'_“

- and we msurc all cars.,

~ owned by you or your spouse On the date c}f HS;.__.;_ s

dchvcry 10 you or your spouse. .

car only until the earhcr of:

. 12:01 a.m.on the 31st day after thc dchv— |
e of the car to you ot your spause or -t

s, e

BLOOMINGTON ILL]NOIS
AMUTUAL COMPANY
.. -+ .DEFINED WORDS.

" - makes it easier toread and understand. Define words oo
© o oaref nnted in boldface 1tahcs You can plck them out

- other policy,

, .colhsmn cowerape provided by
Jeettoa, dcducu lcptr)f $’500

k 'Nan-Owued Cap—means acarn OWned, rcglstcred o

" tell i about it ‘within' 30 days after its. .

coverage for the’ addzmmal car, '

i{;

.-.; 1ssued by dsot any-other compan% that.' -.

wﬂl !%owde coverage beyond the 30th day forthe:

age. aLthe time. of apphcatwn.

_Standard Time at the address shown on the declara- |

" tions page on the sixth day after the delivery of the .. .

car to you or your spouse. Any comprehensive or’
S paragraph is su_b«-_

o, leasad hy,. .

you; your spouse;

' orlo

| dmrer 1s ‘an msur_
g _or lease the car, !

o' ‘ awned car docs not mclude ar

1 Meinsured’s cmployment or business; or -
s ; car which has been Operated of refited by or -

" or'more other car palicies issued by us, the 21

? for each such addltmnal pohcy

descnbes the car on its- declarations page o o
You ‘or your Spotisé may: apglti for 3 policy that

_ nal car.-:Such.policy will. be issved-only - B
if both you.and the vehicle are eli gible for cover- - o

- 2. aiy relatlve unlcss at tht: tlme LS thf: accndent L

L Tented car while it is tsed in connectlon wn‘h_ L

S i the POSQBSfS%ﬁnIOf '(‘121; insured during any -’
. .. 7 partofeach of thelast 21 or more consecutive: -~ . .
- Thiis policy provides coverage fﬂr the addu‘wnal foo ans If the insured is an insured under ong  .::

- day limit is increased by an additional 21 days .




- "Anon- owned car st be acar in the]awful posses- »

* sion of the person operatmg it.

o Occupymg—means in, om, entermg or ahghtmgf:om

. Person — meafls & human bemg

_' .Prlvate Passenger Car - means acar ST

L w1th four wheels S

T2 of the' private passenger or statmn wagon
type and - e

-“3 - designed solely to carry persans and then" :

.0 luggage..

P

;frl'Relatwe — means. a person related tc- you or yaur-‘ '

-~ spouse by blood; marriage or adoption who resides

primarily with you.:It includes Kour unmarri,d and’ -

o unemanmpated child away 2 atsc

' Spouse = means your husband or w1fc who resmles: '

o pnmarﬂy thh you_ .

' We the State Farm Mumal Automobﬁe Insurance":, A
' Company. agree to msure yau accordmg to the terms s

' '_of this pohcy based; -

-, 1. pn your payment of p_remmm for the cover? ‘

- -ages you chose; and

i+ crations. -
: Yuu agre by aeceptance of this pohcy that

S 1 the statemnents in these dec’laratwns are your:

| stitements. and are true ang-.

2 W insure you on the ba.sm your Statements_ e

are true; and

“you, i5 a part of ‘this pelicy;-and".

4. this policy contains all:of. the ag:reements ' All staterrionts i the apphcatxon for insurance and in-
" the declarations are warranties, This policy shall be
;vmd from 1_ts mcepnen if any wa_rrantv maue by you '

- between you and us.or any of our agents. -

Unless otherwise stated in-thé- exceptmns space on. '

the deelaratmns page, yaur statements are:

."1

: ‘an;y ap hcatmn for the msu:rance prowded b}fr'[
“this policy, including -any watras ty ma e by.

Temparargr Subsiztute Car means4 éar not owned.
- by you or your spouse, if it replaces your éar fora’

- short time. Its use has to be with the consent of the - .- |
3 owner. Your car has to be -out of use due to'its ~ -
o breakdown, repair, servicing, damage or loss. Atem-: - -
L porary subsmute car i net con31dered a non-awned
T Caf . ;.

' ?Uflfliy Vehwle means a rnotor vehlcle w1th

Sl plckup, panel Of van bocly, and.

L a Gross Vehlcle We1ght of 10 000 pmmds or

less

z"~,

Yau or Yaur means the named msured or named i

msu_reds shown on the d.,cla:ranons page

Lo

- ‘car

- Your Car—means the car or the veh1c1e descrlbed on e
the declaratmns page

'_'fi 2. Lmense Hlstory Neither au nor any mem- .

'tlon suspended revoked or refused

. Dnvln% ecord HlSt
f.'the ap ication &s.to w ether ‘you, any merm-
. ber of yoitr household, or any regular driver
e has had an accident or sustained aloss or has
", .been .fined,. convicted or forfeited. bail for
u‘afﬁc v1olatmns are accurate :

LA _Use Your car 15 used for pleasure_and bus.1—

* ber of your hotisehold within the past 3 years

S . e %0 w70 - tas had aticense to drive or vehiclere stra—l
e 2. in rehance on your statements m these decla—- e g1 '

Your responses on

T




et i Sy -

- pollc period beging and ends a0 12:01:

: 1 Nonce to Us ui‘ an Accndent or Loss

-fWhen Coverage APPhesf I

" The coverages you. .chose. @ tﬂpiy to aCCldentS and
- losges: thattak&placc during

. The policy period is shown under “Folicy’ Penod”
‘on-the declarations page.and is-for suceessive peri--

_ ay the.

. renewal premium. Payments must be made on or’

e policy-period, -

ods of six months:each-for: which,yeu

before. the 'end of the current pohcy yeriod. The

. If a crechtor i, shown in’ the'declaratlons e may pay
_any comprehenswc or coihslon Iass to .

I you and i

2. you and sucii cfedltor, as I

AR appcar when we' find 1t i
Tepair your car; or -

3 “the creditor, as to g;1ts mtercst '
" been repossess;:d !

. When We pay.the: creditor. far Ioss for WhiCh you are
.. not covered, we are entitled tothe creditor?s right of
" IBCOVE

against you_to the extent of our _payment.
Our right of recov

nght to recover the full amount of ts cla:lm

. The insiired must give us-or one of our agents'

" writtenr notice of the accident or Ioss as soon as

: reasonably possxblc The notlcc must gwe us;

Da 'yaur name and

yolved; and

o e 'the hour, datr_: place and facts of thc acc1dent T

urfass and

wd. j_thc names and addresses of thnesses

M. Stand- -
- ard Time at the address shown on the. deciaratmns

o _,page.

~until we termmate At

pot p’ract:cal to'i- '

‘shallnot imipair the credltor 5

:‘:REPORTING A-CLAIM 7

3357

- L m the Umtad Statcs of Amenca, 1ts tcmtones S
- and posscssmns or Canada; o’ "

ibetween their- ports

et

- The hﬁbmty medlcal Payments and physxcal damage
.coverages‘also apply in

the United States order, A physical damage cover- .

age loss in Mexico is defermimed ‘on the bas1s of; cost' o
at the- ncarestUmtsd States point.

of sight;-total dIS-

; _'-__abihty’ an&ll loss l?if carmngs coverages apply any- o '_

' The coveragé for the creditor’s intsrest only is valid
e will not tenmnatc such

L2008 change in the ownershlp ot mtarest an- |
N known to us, unlessﬂlccreditorlmew ofit and .

- 2:_ _ Netlce to Us of Clalm or Smt

. Jfa clai or suit is made agamst an msured that B
- imsured must at ‘once send us every ‘demand,

- notice or claim made and every SUMmens or- Iegal e

: "process received.

: , © .. 3, Other Duties Under the Physncal Damage .
- b the names. and addrcsses of all persans m— - o :

: 7-Covemges ‘

" When thete is a lass, you or- thc owner of the o
‘ propcrty also shall; '

'a.” make a prompt re Jort 1o the pohcc when the o
. loss is the rcsult o thcft or larceny ' '

o “while the. insured vchlcle is: bcmg sh,lppcd_ :-_f '

Mexico’ within"50 miles of .- -



. Other Daties Under Medical Pa
. sared Motor Vehicle, Uninsure Motor Vehi-

L b protect thc damaged vehmlc We wﬁl pay any _

. Teasopable expense mcurred to.do it.”

- c show us the damage when we ask:

Cds —prmrlde aft records, recex%s ‘and invoices, or.:

.- certified CDplES Gf thcm
X If:S e

el sngwer qur:stxons undcr oath whr:n asked by-: R
" anyone we pame, as often as we reasombly R

o ,'as ‘and sign copies of the answers

cle Property Damage, Death, Dismemberment

- and Loss of Sight, otalIhsahi]:iyandLoss of
g Eammgs Coverages ‘ :

Any person who suffers a bodzly m_;w*y whzch s
" results in_a medical E{a yments coverage claim: -
claim in wntmg as soom as
" .7 reagonably possible after the person’s. first ex- -.:. |
- amination or treatment résulting from the bodxly S e
.. yjury, Another person may gweus ﬁlere:quuad-* S
. _'_nour:e on behalf of the - injured _

-must notify us of the-

person. -
: Vl'Thc person makmg clzum also shall :

fee & under the medical payments umnsurcdmotori -
"+ vehicle, death, dismemberment and loss of

R  sight, total- dlsablhty and I‘
_=,-7__.::-c(wcragcs. :

R .'-'f(l) ‘glve us all thf: dctmls “about- the’ death,” :
L Imjury, treatment ard other itformation * -
- wepeed to determine the. arnount payahle Lo

.’, (2) be exammcd by physxmans choscn and S
.7 x:paid by us a8 often as we reasonably may
. require. A copy of thé report will be sent. -

- to the person upon written request, - Thé -+ PR hiake any paymant'or assumc any o‘nhnrat:lon

person, or his or her legal representative © - ™ 1o others, or o

Cf the person is dead or unable to act, shall S
_anthorize.us to obtam all medmal rcportss

‘__andrccords R

st

R R

nents, Umn-'f‘ -

T Swers.

Vo h ﬁndsr the umnsured motor vehmle coverage L
emay make COP" G (1) TﬂPOIt a “hlt‘*alld-nm &CCldent 0 the PO-: o
- lice mthm 24 hours and to us Wlthm 30- .

days. g e e
_(2) let us see the msured car. the persou ac- R
e cupmd' inthe acmde.nt =

(3} sendus at Ghce & copy of all sutt paj Sers 1f o
© " the person. sues the pa.rty habIe for the'.
L " accident for damages

e nider the deaith, dismemberment and loss of o

-, sight, total dxsablhty and, loss of earnings

R covcrages, gwe us proof of clalm on forms we
“furnish, -

§

! d -inder umnsured motor vehlcle property dam—

- agecoverager
1y report the acmdcnt to us mthm 30. days

".‘_.‘2.-(2) send us at once a copy of all suit gapars.
cnt Is

_“when the pariy lable for the acci
- sued for, these damages. .

:Insﬁred’s Duty to Cuaperate W;th Us

- R ’I'he insured shalI,
of: e:'arnmgs.‘r iir"'_-j_‘askad ‘Ssist us i

opsrate w1th us and when:' -

a.. makmg scttlemcntsH

"b secunng and cqvmg ewdcncw RPN

;" attending, ‘and_ cttmg w1tnesses to attend -
: 'hcarmgsandmas e

., The instiréd shall not, exce.pt at lus oF hcr owu
. cost, chuntanly .

incar’ any expcnse, other than for ﬁrst md to
others s .

: .(3) answe:r qucstwns under oath whan asked' S
nyane we name, as often as we rea-- '
sonah ¥ ask and sxgn cop1e,s of the an-




e bRt s LT

SECTION I — LIAB]LITY COVERAGE A

You havc tlus covcraorc 1f “A” appears i thc “Coveragcs spacc on thc dev:la:amons page:

We wﬂl

Sl ay damal es whlch an msured becomes
legally hab to payt bccause of

LB bodtly m]ury to others and

b damage to or dﬂstmchnn of prcperty m—.f.

.- cluding loss of its use,.

e '_=cax1scd by accndentrcsultm from the owner~
et -,"'1sh1p, mamtcnance or use ol yaur car;; and

s, \'

" ‘We have the nght to mvesngatc ncgonatc and settlc'- T
- . any claim or smt. :

o _Coveraue for the Use uf Other Cars

.The hablhty coverage cxtends 1o the use, by an m»-‘_:. )
. sured, of anewly acquiired car 2 temporary substz-- '
tute car or a non—-owued car. ‘

i Who Is an Insured

9. defend any §uit acamst an’ msured for such -

damages with ¢ attorneys hifed and piid by-us,

" the dp
" -7 acdident which is the basis of the lawsnit.

| In addmon to the limits of hab111ty, We, wﬂl pay for,
an ipsureéd any costs hsted below resultmg from such S

acc;dent
1 C,._,

R Tnicrest on damages Qwed by th:: msured due

~to.a _]udgment and, accrumg

<01 depositin court, thc amount
. this coverage; or:

. B, ‘before the- udgment whcre owcd byr o
law, but o y on that part of the Judg- .

- . ment we pay. _ -
3 Prcmmms oF costs of bonds
a. |10 secure the release of an msured

: erty-attached .under: a-court. orderpr"[]gc_::'_
TC;IE{RE 18 NO COVERAGE FOR NON-OWNED

... amount of the bond we ga y for shall not
i ,','V-bc more than our hrmt 0 hablhty, and <

b rcqmred to appcal a demsmn in a suit for s
+ . damidges if we have not paid our hmlt of T

.;'-'1; .habﬂlty ‘that applies-to, the suit; and. -

i bccausc of an acmdcnt or tafﬁc: vmlailon

4 Expcnse mcurred by an msured

a “for foss of wages or salary p 't $35 per A
.-day if we'ask the lnsured o0: attend the tnal o

“".‘.""Df a cmﬂ SUif..

: b “for first ald to othcrs at the time of thl'::".__ _

- ___acmdent

ri - after the judgment, anduntll we gay, offcr‘ G . -
k under. - When wé Tefer to ainon—awned car msured mt:ans -

B

7 'f-’”um “t. $250 fof cach’ bail: bond needed o

“'.8-357:—.'j“"'_,:'; T

) [ at our request

“Whedi we refer to your car, & newly Fe 7 'zred sar or
_ T a temparary submtute car, msured ' :

~ -Wewill not defend any suit aftet we havepaid -
yplicable Jimit of our Liability for the =

) 1.-. yau, . :
. yoir spouse'-,,"- R P b A g
3. " the relatives of the ﬁrst persan named in the '
T Y declaratlcms LT : '
- 4. 73:13( other ersan Whllc usmg such a car 1f its

" . use i§ within the scope of conscnt of you or"
your spﬂuse and vt

: -.5";-.’-'-any other 'persan 0T orgamzatmn llable‘ g
- ofor the.use of such a car- by‘ one: of the .
Cay abow msureds e PN

the fiIsL person namﬁd m thc declaranons,
.- his Drhe,rspouse . _-" ,
3 _thmrrelaﬁves and -

any person ot - orgamzatlon whu:h does not:
~.own:or hire the car but-isliable for fts; uscby s
... one of the above: persons., .-

. SISTATE THE ]
CwUSE” OF YOUR.CAR IS OTHER THAN .
:,_‘- ._.“PLEASUREANDBUSINESS” ort-";r-:'

SN A BEING REPAIRED SERVICED. OR'. '
' USED BY ANY PERSON WHILE -

' THAT PERSON 1S WORKING IN
" ANY CAR BUSINESS; OR”. - .

1 {BFHE DECLARATION

- “ply to a private ﬁassenger ‘car’'driven .
. * . oroccupied by the first person named
.. »inthe.declarations, his or- hcr spouse

L Ot thelr relatlves . . '

'rl" -

b ‘USED IN ANY OTHER BUSINESS L
->. OR OCCUPATION. This doegnot ap- .




_‘_Ln:mts of Llablhty

o bodz

. 'I‘raller Coverage

" 4. Trailers demgncd to be

. Senger car OF 3 utility %wfe except those trail-’

used by an msured.’.

-eréd trailers while Fulled on pub 1 roads by acar
- we insure for habx _ .

These trailers are not descnbed in the declara-
tiohs and no extra premmm is charged

N mium is paid: -

“Farm 1mplements and farm Wagons' are ccmsxd-

A .A fotor vchlcle and attached traxler are- one. vchlclc '
Il e d by a Pm’ ate P ae. - Therefore, the imits are not increased, ©

_'_'.When fwo' of more motor vehicles are-insired undcr ‘
-“ers i 2.4. below, are covcred whxlc owned or. '

this section the hmxts apply separateiy to each.
The hablhty coverage shall be excess over and shall

. not-pay again any medical f:xpenses pald undar the

- medical payments coverage,

2_1 those tra.ﬂers desxgned to be pulled by 3 pn» .

“vate passenger car or a unluy ve wle o
(1) if demgncd to can'y persons, or.
(2) while nsed’ w1th 4 motor. vf:.mclc whose

use is shown as “commercial’ on the dec< . -

_scribed and 1o extra prenuum pald) or

dispIay Purposes; or et

~ larations page {trailers.psed only for .
: ,'  pleastire use are covered even if not de-’

{3} Swhile nsed as premises for atfice, store or' -

b any trailer not desi gned for use thh Y prwate .

. passenger car.or'a utility vehicle. . -

- THERE IS NO COVERAGE WHEN A TRAILER i

“IS USED WITH A MOTOR -VEHICLE. OWNED

" OR HIRED BY YOU WHICH WEDO NOT IN-

- SURETFOR LIABILITY CDVERAGE

" The dmount of bodzly mjury hablh
"', shown on the declarations dgage under.
" Liability—Coverage A — Bo In]ury
Each Actident”.

" bodily inju

. When CoverageA Does Not Apply R

. In addition fo the 11m1tat10ns of covera_ga in ‘Who Is

The followmg trailers ate coyered only if de-
- scribed on the. declarations page and extra prc- E

an Insured” and “Traﬂer Cc»verage”

' THERE ISNO COVERAGE

L WHILE. ANY: VEHICLB INSURED UNDER
'I’HIS SECTION IS: o -
A RENTED TO O’IHERS ;"'-;‘ S

b USED TO-CARRY PERSONS FOR A

- CHARGE, This does not, apply to tht: use on,
Ca share cxpcnsa baszs of:

. (1) a przvate passmger car, 01‘

(2 a utzlzty vehicle, i all’ passengers are: nd-
. ingin that area of the velhicle, designed by

‘the manufacturer of the vehlcle fOl' carry
i ing passengers PR

BEING REPAIRED, SERWCED OR USED

" BY ANY PERSON EMPLOYED OR EN-

covcrage is
Limits of .. -
Each Person;. . Sl
- nder “Bach erson’” is the amount -~ " i
- of coverage for all damages ansmg outof and dueto - -
‘to ong person. “Bodily injury ‘to:one. -

person” 1ncindes all injury’ and damazgﬂs fo athars oy

arising out of atid resulting from this bedily injury.

-« Under “Each Accident” is the total amount of coyer- -
.. age subject to:the ambunt shown under “Each Per- . -
- - som ", for all such damages arising out of and due to -
m)w;v to two or more persans m the same R

* accident. -

" The ammmt of pro erty damane hablhty cuverage. i
~ shown ori the declarations page under “Limits of -
Liability —~ Covcragc A~ Property Damage, Each.

Acm dent’

We w1lI pay damagf:s for whlch an msured 1s Iecally : N

 liable up to these-amounts..

The limits of hab1hty are riot mcrcased becausc mare

_ than one permn or orgamzauon may be an msured

- GAGED IN ANY WAY IN A CAR BUSI-
NESS This does notapply to: -

. ‘,'(1) you' oryour spouse L
o '_u'(2) any relat:ve EERrE
) '-'(3) any remdent of your household or.

- (4) -any. agent,. employee or partner of you,
ydour spouse an}' relahve or such resi
ent; " g

.Thxs co\rerage is cxeess far (3) and (4) abovc
2. FOR ANY BODILYINJ URY TO

"a. AFELLOWEMPLOYEE WHILE ON TH
- JOB AND ARISING FROM THEMAIUNTE
NANCE OR USE OF A VEHICLE BY, AN
"OTHER.  EMPLOYEE. "IN =~ TH]
- EMPLOYER’S BUSINESS¢ .You ‘and you

spouse are coversd for suchi Iﬂ_]urjf toa fcllot
- employee. |

- ANY EMPLOYEE DF AN INSUREJ
- ARISING OUTOFHIS ORHER EMPL.OY
* -MENT. This does not apply to a househo!
-~ "employee who is ot covered or required -

"~ becovered under any | worker E compcnsatu
msurance .




3. FOR: - _
S THEUNITED STATES OFAMERICA OR' L

A rcsuienca, or -
Cos b pnvate garage

7'c ANY INSURED OR ANY hﬂENEBER OF.. vehlcla hablhty coverage apphcablc to the acci- e
- AN INSURED’S FAMILY RESID]NG N o .

TI-IE'. IN S URED ’S HOUSEHOLD

. ANY OF ITS AGENCIES; OR.

* ANY PERSON WHO IS AN EMPLOYEE

dent.. :,

PO ;_.;_}'3.,;7',Tem orary Suhstltute Car Non—Owned Car,':r;_ ST

-Trm er -

*“or 4 trailer désigned for use with 2 prwaz"e pas: -’
- senger car 0f utility vehicle:" - : _

' OF THE UNITED STATES OF AMERICA ~.°"

OR ANY OFITS AGENCIES, IETHE PRO-
.7 .VISIONS OF THE Fr:.DERAL TORT

- CLAIMS ACT APPLY. -

© 4. 'FOR ANY DAMAGES 6 PROPERTY

- OWNEDBY, RENTED TQ,; INTHE CHARGE
OF OR TRANSPORTED BY AN INSURED
But coverage. apphes toa rcntcd NN

e Ty
Howt e

‘damaged by a car-wé insure,

7 ERRD e DR AN INSURED o Motor Vehlcle Cumﬁ?ulsory Insumnce Law Dr-"
“Financial Responsib nee ) :
_ ;_",VOut-of-State Coveraoe"' _

" an iisiired under the hablﬁty coverage is, m L

- .. OR HIS OR-HER INSURER, UNDER ANY
- .TYPE OF WORKER'S COMPENSA’I‘ION OR
] DISABILI'I‘Y OR SIMILAR LAW

6. FOR LIABILITY. ASSUMED. BY THE IN- -
. =SURED UNDER ANY
. AGREEMENT;: -

.77 WHILE-YOUR. CAR%OR A NEWLY AC-'
. QUIRED CAR 1S SUBIECT TOANY LIEN OR
SALES AGREEMENT. NOT.SHOWN IN THE-

i7" DECLARATIONS. This does,tiot amly o you.

: : IfThere Is Other L:abxhty Coverage Lo
1 Policies Issued by Us to You 'Your Spou’se o r o

. Any Relative : Ly e
-‘-;: If two ot more vehlcle habihty

L - .policy. with the highest Timit of liability.”

S Other Suurces
T SUBJCCt to item 1 1f other vc}ncle ’habxhty dover-

B :_5- : ‘_;a“ge apphes, we are lable only for our share ofthie
' es. Our share 1§ the per cent that the limit
of this: policy | bcan to the total of all -

i ofha 111""

_ ..‘4.,'Newiy Acqusred Car =~ .7 S

CONTRACT OR‘

po Cies: 1ssucd byl
-+ Vus {0 you;-your spotise or any reldfive applyto

- the samie- accidént, ‘the’ total” Hmits of Tiability .~ :
“underall such’ policies shatl notexceedthat of the

2., Other Llab:llty Cuv" age Avallable mej

~*a. has’ other VE:hmIe hablhty caverage on rit; of:

“ibcis salf-msurcd under any motor vr:hlc‘e ﬁnan—' e
‘ ;: cial responmbxhty 1aw, 2 motor camer 1aw or. -

any s:mllar law,

. thenthls coverage 1s
“or self-msurancé

- THIS: COVERAGE "DOES * NOT APPLY IF- .
... THERE 1IS.OTHER VEHICLE LIABILITY .-
o _'-‘SEEERAGE ON A MWLY ACQUIRED :

ty Law".

.. another state or Canada and, as a non—remdcnt,r-

"+ ¥ becomes subject to its motor vehicle [ele) ]i);lfory : B
aw;

msurancc, ﬁnancml responsﬁnhty or sun

.-the policy will bé mterpreted to gwc the cov- -
R _éragc rcqmrcd by the law; and - : '

bl the coverage so tﬁlven replaces c?, coverage ';
.~ in this policy to the extent required by thelaw, -

useof a car. msure Lmder thls pohcy

xtent other coverage applies; to:the-accident.: In
- ngieventshall'a person col]cctmora_ﬂlan once,

2. Financial Respansiblhty Law"

7' When: certified under any law g proof of futura:‘

[ ﬁnancm] res;:onmb;hty, and while required dur- -
~ing the gollcy period, this policy. shall comply -
- w1th such law to the extent required. The insured
.~ -have had to make under
cxcept for ﬂns agrccment.

Iy tery om::v substztute car, 2 non-owned car. .

L for the msured’s operation, mmntenancc or -

- Aty coverage so extended shrall be reduced to the'.""? L

_.agrees to Tepay us for any paymenf we would not. - -
gterms of thls pohcy Co




I NEEDICAL EXPENSES

a rcasonablc medlcal expenses mcurrnd :
- . for-bod edy Jury caused by accident, -for, services .
¢~ fornished wi

- dent. These expenses are for necessary medical, sur-

S ) We wﬂ

o These mcu:rcd expenses must be' .;

.. bodily injury sustained.

SECTI()N II — D/IEDICAL PAYI\/IENTS e COVERAGE C

_"_‘ You havc ttus covcraoe lf “C” appears m the “Coveragcs spacc on the decIaratlons pagc

ithin three years of the date of the acci-

.- gicali- X-ray,: dental, ambulance; hos 1ta1

. -_Erofcssmnal nursing and fleral services, eyeg asses, :

earing aids and prosthctxc devices. -

1, for: ST :
A scrvmes performcd or;

b ‘medical’ supphes medlcatmn': 01‘ drugs
% prescribed ¢

B -."by a medical prov1der ]1censed by the state to 4

prov1de the spcc:ﬁc mechcal serv:ccs and
2. for funeral services,

: REASONABLE MEDICAL EXPENSES DO NOT\ '

N INCLUDE EXPENSES: " oy

1 FOR TREA'IMENT SERVICES PROD-_.

“UCTS OR PROCEDURES THAT ARE

& EXPERIMENTAL IN NATURE; FOR |
RESEARCH, OR. NOT PRIMARILY . '
 DESIGNED TO SERVE A MEDICAL

‘i' - PURPOSE; OR..- 5:. -

L AND WITHIN THE UNITED STATES

B A AT ROPRIATETOR, AL _dec1ded by “arbitration. upon ' written request of the
. person makmg claim or us. . Fach pax’H;

' competent an T
‘select a third one, If unablé to agree on the third one
““within 30 days, either party may request a judgeofa -

~ court of record in the county in whictithe arbitration -

-~ MENT-OF THE BODILY INJURY OR
2 “INCURRED FOR; Pt

-

‘a; THE-USE OF THERMOGRAPHY OR
- OTHER RELATED. PROCEDURES OF :

gA SIMILAR NATURE ‘OR; ~

- PURPOSE.

: '_-Wﬂ have the nght to make or obtam a unlmamn. B
- review of the medical expenses and services to deter- -

mine-if they are’ rcasonable and necessary for th

: w;thm one ycar of the date of the acc1dent '

. b, NOT COMMONLY AND CUSTOM. e idinig Axnount -
Y ARILY. RECOGNIZED THROUGH- - -+~ 15 Amoun

7 QUT THE MEDICAL. PROFESSION -

- whom the person m
" edly contracts for the rendition of medical services.
" 'The arbitrators’ decision shall be limited to whether
or not the medical expenses were reasonable and .
" necessary, with the amount due being equal to the - .
- © * . reasonable and necessary medical expenses only.

- “The badd’y injury ‘must bc d15covered and treated- ‘
- . other noncompcnsatory damages -

10
st

] 7.: . _F.“—\_l; - .
i

RN

oy

Persuns for Whom Medlcal Expenses are Payable " -

We will pay medlcal cxpcnses for bodzly mjur_v sug- o
- tained by _ )

'-:._-.‘ 1

A thc ﬁrstpersan named n the declarahons e
b h15 ot her 3pouse and SN g
= thelr relarwes ey ,\;.1_-._ i

4 ijf _ e

‘oA whlle they opcrate or occupy i vehlcle-."

o covered under the 11ab1hty section; OF .

R b ) through hcmg struck as.a pedeszrmn by a -
S motor vehJCIe or trallcr Ll

A edestrian means aperson not an occupant
famotor vehicle or frailer.. - ™

g any Other person whlle. occupym

a, a vehlclc &overed under the hablhty tov-
R era ¢, except a non-owned car. Such ve-
“hicle has to be nsed b{ a person who is.
msurcd under the liability’ coverage; or:

% X nan-owned ¢dr,’The! bodzly injury has -
»2 10 1ésult from. such car’s: operation or
"7 ocenpancy by the first | persor mamed in -
« the declatations hlS or her spouse or the.u‘ :
relatwes i o e

The arriount due under this covcragc shail be dac1ded o
y.agreement-between the person mak.mg claim and
If there is.no agreement, the amount due shall be

shall selecta

impartial arbifrato ase two shail

. *_.is pending to-select a third one. The written decision -
. .THE PURCHASE OR. RENTAL OF : fp o

. EQUIPMENT NOT PRIMARILY.DE-
'SIGNED TO _SERVE A MEDICAL; -

any.two arbitrators shall, be binding on us, the. "
person: making claim, any ‘assignee of the. person . -
‘making claim and a a{lpersan or organization with
ng claim exprcssly or impli- -

"The arbitrators shall not award punitive ‘damages or .

Thcsc persons have to sustam the bodtly In- '1 . '




- third arbitrator an

| . lelt of I_dabihty

" Death, The t

L _ ’I’he cost of the arbn:rator and
- be paid by the party'who hired
. be shared equally by both pal'tlcs

 The arbltratmn shall takc place in the coun In wh1c‘n
 thg person. maLkln%ﬂc claim résides unless

‘aoree to anbther g.--State Coiitt miles 1ggvcm1n
' procedurc and admlssmn of ewdence shal

: Payment of Medical Expenses

’ Urgaﬂlzatlonpcrfomung the Serviced: o
: DEATH Sl w PR

We will pay, in addition to msdmal cxpenses $1 (}00 :f <

‘ . because of the: death ﬂf .- S

¥ T
t J.T,‘ -.7

1 the ﬁrst person named 1n thé declaratlons or

_ 2 that pers.:m 5, spouse
The dcathhasto B

1. be the directresult of T.he bodzly infury and no

- other cause; and

2. be due to accldent whﬂe occupym 'or'; '
- . through being struck by a niotor va}uc e.0r .

_ traﬂer,
R occur w1thm 90 days of the acmdent.
" The $1; 000 shallbe paid: -
. 1. to'the Survwmg spouse or, 1f m:mc L

deccas erson s estate.

2 at ‘our gg;tmn to 2 ‘parent” or guardmn or the, :

Vm,endcd by the vchlcle 8 manufacurrcr

"~ Medical Expenscs The. amoung of coveraga for meds-
- ¢al expenses, including funeral services, is shown on

. the declarations page under *Limit of Liability — .
~ Coverage C — Each Person”. If the amount shownis -~
$3,000 or more, the most we pay for funcral serwccs S

s 3 000pcrperson R s

pohcy fora death,

o Two or More Vehlcles

_1, & fnotor vehicle and at:ached traﬂer arc one o

vehxcle as respccts hmns B

8357

cxpert w1tness shall |
em. - The cost of the =~ - -
other expenses O_f aIb1’cra.t10n shall s

ié partles -

be uscd :

_ otal amount wé pay fora death under all_ TR
_policies is the maximum amount payablc under onc.;L o

to each.

: ]f There Are Other Medlcal Paymen‘ts Coverages_: o
. 1 Non-Duphcation T o

:No.person for whom medical’ cxpenses are pay—'-i',

- able ander thu; coverage shall recover. more than- -

~once for the sdme medical expensc under 'f.hlS or

: ,' 4 ssimilar vehlcle msurance
. We 1nay pay the. m;ured persan or any persan or .

2 Policies Issued by Us tc You Yom“ Spousc or' .
Relatl\’cs ;»'_5.'._1'; PSS :

,,-,,._.-=.' R

| spause or your relatives provide vehicle medical -
-_payments coverage and applyto. t.hc: same bodzly
mjun.r sustamed

.. whﬁe occupymg a, :mn—owmzd car, tempo- .
y mry substu‘ute car; or : ,

b "as apedestrmn

. the total [imits of 1labil1ty under all Such
" shallnotexceed that of t.hc pohcy w1th the
 Jimit of liability. *

3 Subjact to items 1 and 2 above

Al atempora
.. .car or a ftrai
. payments coverage on it, or

ghgst .

subsm‘ute car, 2 nowawued: g

. '-',: b. if other vehicle medlcal paymcnts coverage.
. ap:phes to baduy mjury sustamed by a pedes- o

th1s coverage is: exc'=ss

, . - 4 “THIS ‘COVERAGE. DOES NOT APPLY F’
"The amount payablc is increased to $2 000 1f at the o

.- time of the accident, such déceased person was using
the vehicle’s complcte Testraint system as recom- . -

el What Is Not Covered -
' THERE 18 NO COVERAGE

" THERE.1S OTHER VEHICLE MEDICAL
QUIRED CAR.

1 WHILE ANON-OWNED CAR IS USED

_a. BY ANY PERSON EMPLOYED OR EN-
- GAGED IN ANY WAY IN A CAR BUSL:
" NESS;OR. _ :

" does.not apply when the first person named - .
" "in the declarations, his or her spouse-or any -

passenger car.

2 WHILEQCC UPYING ORTHROUGH BEENG .
STRUCK BY ANY MOTOR VEHICLE OR.
TR.AILER

2 Whﬂn two Gr more otor vclncles ire msured o N
“uinder this secnon the 11mxts apply separatﬁly el

Iftwo or more pohcles 1ssued by us. to ou, your

hclcs e

er has other vehl_cle mechcal.- N

 PAYMENTS COVERAGE ON A NEWLY AC- G

b INANY O'IHERBUS]NESS ORJOB Thls-'- -

“relative is opcranng or occupymg a prwdte;' o




- -FOR BODILY INJURY DUE TO WAR op - R (1) RENTED TO OTHERS OR

. a - UESIUNDU MALINL Y FUR USEUQFE PUB-.  ..b. . TO THE EXTENT WORKER’'S COMPEN- .
.. {3LIC ROADS SHILE OFF PUBLIC - SATT’“? BENEFITSAREREQURED_TO—_
~" ROADS;OR ., 1.0 Cny BER, JABLEOR o 7, SO

b LOCATED FOR U‘SE AS A RESIDENCE -'.}f * 4. SUSTAINED. BY A -
" OR PREMISES; OR : 7 than the first NY. PERSGN other

e praoNs oNRALS O craviz SR BRI i

o

(

- . '?'f »;"(2) USED TOCARRY: PERSONS FOR A,.
4. FOR MEDICAL EXPENSES FDR BODILY .. CHARGE. This does not apply to a pri.
—'-..?__INJURY ; U

A SUSTAINED WHILE OCCUPYING OR." PR
., THROUGH BEING STRUCK BY A'VEHI- - 5 WHILE YGUR CAR DR A NEWLY AC— PR
. " CLE.OWNED BY. YOU, YOUR SPOUSE, UIRED CARISSUBJECTTQANYLIENOR . -

OR ANY RELATIVE, WHICH ISNOTIN> - SALES AGREEMENT NOT SHOWN IN THE -
SURED UNDER THIS COVERAGE; OR . DECLARATIONS Thxs does nat. apply toyou, :

pcnse bas:s

IR

U8sT e

erson named in the dcclara—'f. S

* U vate passenger car used on a Share £X L




- You have th1s covera

" . Unmsured Mater Venwle —~means:
"1 fand iotor vehicle; ‘the owm:rsﬁl ] mmntc~_"

SECTION III — UNEQSURED MOTOR VEHICLE COVERAGE U AND
UNINSURED MOTOR VEHICLE PROPERTY DAIVIAGE COVERAGE Ul

UN]NSURED MOTOR VEHICLE VCOVER- o

AGE: T RS

emges" spage on the eclamtmns page. .
- We wﬂl pay damagcs for bod'dy m_}m:y an msured
) 1.
~driver of an umnsured motor vehicle; or

- the umnsured neotor vehicle Hagan 1mmun1ty
-under, Cha
ode or a

plomatlc J.mmumty

: The bodzly infury mminst be sustamed by 4n msured :
" and caised: by accident atising’ out of the Operation,
' mmntcnancé orus& of an uninsured. notor vehicle.

- THERE I8 NO CQVERAGEUN’I',[L THELIIVHTS o

"~ OF LIABILITY -OF ALL BODILY .INJURY LI-
. ABILITY:BONDS AND POLICIES THATAPPLY . .
- HAVEBEENUSED UPBY, PAYM.EN‘IOF.TUDG— '

' MENTS OR. SE’I'ILEMENTS

¥

nance or use of whlch is: S

ot msured o bonded fo
,_habﬂl’gy af the timg of the. aceident; or .

.:...,1ty at the. t;me of the acc:dcnt

' '(1) the Limits of
o e financial responsxhzl—

. .- mainly garaged;‘or *
Y _.;'(2) the hn;uts of hablll /

ey e ga) arelessthan the.hnuts ot cal‘r}"
LT iy rumnsured motor \{e nicle’ cov-,

insuted or bonded for bodlly m{)ury I1ab11v"~'

Hability “aie: less than,

(b) :have hce.n *xeducad by péyments
.7 to persofts. other than ari insured .
. to’an*amonunt less. thatk the limits

e 1f “U” appcars in the “Cov- : :

is legally entltled to collact from.the OWRer or -
) oy
2 " wonld Tave. bccn lcgally entlﬂcd to collect

. ‘except for the fact that the owner or ddyer of -

;ter 2744 of ‘the Ohig; Re\'lscd' -

dﬂy mJury |

& _ 1ty act ofbgle statc where yaur car 1s "

{ou carry for uninsited motor ve- - .

(3) the msurmg company,demes covcr- f'j-:": h

. ageoriser becomes msolvent; or-

2 a land motor vehicle whose owner.and opera—

e bodlbs mjury was proxunately caused by the

ticle covcragc undar this pohcy,: -

~1or remain unidentified but independent cor- . -, 7
. roherative evidence exists to.prove that the | - <.

umdcntxﬁcd opcrator of thes Ia.nd motor veht- N

.cle, ~The testimony .of an insured seeking & .

rccovcry ‘shall not constitute mdcpendent Cor-

. . Ioborative evidence, unless the testlmony is
supported by addltlonal evidence.”

An unmsured matar vethe docs not mclude a Iand'} ‘
motor vahlcle : N

nsured unde.r thc habxhty covcrage of [hlS-' o
policy; o e

uQ owned’by furmshed to, o avmlable for the. =
. Tegular use of you, your spouse or any rela- .
--;_tIVE, AT RS AL .

. owned or. operated by'a seIf—msurcr under anyv
-motorvehicle financial responsibility Iaw a .
motot carrierlaw or any simiflar Jaw;

axglmed b)g any govcmmcnt or any. Df 1ts polm- s

* .. tor of the land motor vehicle has an immunity” -
i %n%cr Chapter 44 of the Oh1o Rcvmed
- Ledey”

désfgne&f OF - usi mamly o ,pubhc roads cx— :
_;,cept whﬂe on! pubho Ioads or.

' _Insured mcans the persou or persons covered by S
-unmsured motor vehxcle coverage g

H ‘his 01'- hér spouse
3. thclr relatwes and L
4, 'any othc: person whlle occupymg

a \'a,zr car a tem pr}rmy subsmute car,a .-
b newlyacqu:red car oratrailer attached to

. within-the, scopc of the consent of you or’ ..~
- YOUT. SpOUSE; HOL e L

.acar ot owned by you, yaur spouse or .
. ..."« any relative, or atratler attached to sugh’ -
.iiia ears It has-to be driveri by the first -

‘ person 'named in the declarations or that

Y the owner's consent

Such other persan, occupymg 2 vehwle R
" used to carry persons for a charge is not an' Yo -

msured
A e A 100

|- subdivisions or agencies unless the opera- -

'fsuch car. - Such vehicle has to be used -+ . '

person’s spouse and within the seope: of o



STl s

o If there isno agreement then T

L 2, 1 either arty does’ not consent to arb1tratet

ST

! any persan cnﬂﬂed % fecover damagcs be- c

_cause of bodily i; mjurj: t0 an msured under 1

.. motor vehlcle legally ows thc msured dam-.
ages; and . , X

;2. Ifso, in ‘what amount" £

‘r- N

.-be decided by, arbmanon as follows:,

- Hach axg shall select a competent and ime
~ v parti itrator.- - These- two: shall -select a -

third one. The written decision of any two of <.~

the thrée arbitrators shall be binding on each
party. If the two selected arbitrators are un- -

- able toagree-on 4 third one withiin 30 days, . L
“the insured shiall’ p ocecd as prowdcd in 1tr:m". ok

i 2 below 5

" 'The cost of the arbitrator and any cx crt w1t-—_ L

- . -ness shail be paid by-the party who hired

*.~ them.* The cost: of the. thu'd arbitrator and -

. "pther expetises-of arbifration shall be sharcd_ '
equally by bothi parties, ;

- The arbitration shall takf:. place in t.he county‘ '.; .
- in which thé insured resides unléss the parties -

-, agree-to another place, State court rules goy--

 ‘erning procedure and. admlssxon of ewdence S

- shall be used; or .

‘these uestmns or if the arbitrators sefected = ™
by each party cannot algrae .on the thll‘d*arbl- 7
- trator, thc instired shall: i

“a: file'a lawsuit fn the proper court a alnst_' '

.- theowner or driver ofithe uninsured mo- - 4 ;
... ior. vehicle and us, or if such-owner ori L T

... Griver i§ unknown, agamst us; and ..

the summons and complaints file by

: “actual trial and an appf:al xf an appeal is '
' ,taken. ;

3, Ifthe msured ﬁles sult aga.mst thr:: OwWner or
- driver of the uninsured motor. vehwle, we -
* have the right to defend on the issues of the

. legal liahility of and the c;amages owed by -

such owner or dnver

b gon filing, immediately: %we us copies -
- the insttred inthat action; and. . - s

Mg SEOUre - a Judgmsnt in that action. Thei :
- " judgment. must be-the' final result of an - - Sub_]cct 1o the above thc ‘most' we ‘pazr fur all -
* damages arising out of and due to bodz y znjury '

774 10 one person s the:lesser of:

1

-, = U- Each .
© : ““Bach Person” is the amount of coverage for .
arall damages-arising out of and’ due to. bedily = -
.- Injury to one person. “Bodily injury to one
“: perdon” includes’ all'injury’and damages to
" othiers arising out of and Tesultin :from this -
: * bodily injury. Under“Each ‘Accident™is the”
total- amount of, coverage, ‘subject”ia the -

Wc are’ not bound by any Judgment agamst E
- any persorn or orgamzauon obtamcd w1thout o

Through & above - our *wnttr—:n consent..
Demchng Fault and Amount Payment of Any Alnouanue
- Two ‘questiofis’ must be: demded by agrecment be- . We will 1 pay any amount due , ,
tween the: msured and us - Dok 1..-':t0 the msurea‘ L _v._;-ﬁ_.‘ 7 e S
1. Does the owner pr dnver of thﬂ. umnsured E .

“to a pérent or gua.rdlan if the msured 13 a' '
e mmor or an mcompe:tent person :

4

to tha survrnng spouse cn:g

at our optlon toa per.wn au'rhonzed by law c
‘to recewe sucn payment S

1 If both [i)aruas consent;: these ucshqns shall 7 lexts of L:ablhtg

“Thie amoiint of toverage' is* showu on the'_ :
declﬁaﬂons IE,)agf: ‘timder “Limits of Liability
son, BEach Accident”. Under -

- amount shown under “Bach’Person”, for all

- such damages arising outof and due to badily

)
", - coverage shall reduce ariy amount payable to -
v+ that person. under the bochly mj ablhty

3

- tause:-

. inf u? tg twp OF more persons m the same
" acdi an” S L A :

Atiy- payment made toa person under thls -

coverage,

! The" hmlts of 1ab1hty arc not mcreascd be- ,

i ‘\),t

‘ a.'_ more than one ‘vehmle s msured under

thJs pohcy, or

b ‘more than one ersan 1s msured at the
',-_- tlme of the’ anm snt ab s : '

The maXimum; tofal drotint payable oall

" insureds under this’c covcragc is the difference

bétween the “each ascident’” limits of labili;

.- . of this coverage:and the amount paid to all

. insureds by or forany person or organization

j -.14..:‘? E

S ea=t .

~who'is or may be held legally liable for thc
boady m;ury g

the difference between the “each person hm-

< its of I1ab1h%_y of this coverage, and the -
* amount paid for that bedily injury by or for

. .:h f dplermn or organization who.is or may be
S he

evally hablc for the bod’tly mjury, or -

Aw




WS W

S mMe o .

2 tha dlt'ference bctween the amount of dam-

.ages-for such. bodily injury, and the amount

U paid for that bodily i m]ury by or for any per-
.7 son or orfamzanon who'is’ or who may be
 held Iogally table for the bodzly zn]ury

When CoverageU Does Not Apply s e

THERE IS NO COVERAGE :
1 " FOR ANY INSURED WHO "W".[HOUT DUR

WRITTEN CONSENT, SETTLES WITHANY

" PERSON-OR_ORGANIZATION WHO MAY
- .BE, LIABLE FOR THE BODILY INJURY,

" 2 FOR BODILY INJUR¥ TO AN INSURED: -
. #a%. WHILE OPERATING OR OCCUPYING:A.

MOTOR VEHICLE OWNEDY OR LEASED

: . BY, FURNISHED. TQ, OR AVAILABLE-

FOR THE REGULAR USE OF YOU,; YOUR
- SPOUSE OR _ANY RELATIVE'IF IT IS

. -NOT INSURED-FOR THIS COVERAGE

* " UNDER THIS BOLICYo-s.- o/

b THROUGH BEING STRUCK.BY A MO-
. . TOR VEHICLE OWNED OR LEASED BY, -

' FURNISHED TO, OR AVAILABLE FOR

“. ;. THE REGULAR USE OF YOU, YOUR .

27 %+ SPOUSE OR‘ANY RELATIVE. ,

' .. WHILE THE-INSURED.IS. OPERATINGM"«'
" OR' OCCUPYING A MOTOR VEHICLE -
WITHOUT A REASONABLE:BELIEF

" THAT'THE INSURED IS ENTITLED TO

DO SO, PROVIDED THAT . UNDER NO- -+
. CIRCUMSTANCES WILIY AN'INSURED -

~ WHOSE LICENSE HAS BEEN -SUS:"- ™
.__-PENDED REVOKED, OR NEVER IS-. - -
- SUED, -BE HELD TO:>HAVE A.

e .REASONABLE BELIEE, ‘THAT THE IN-

" 'SURED 1S ENTITLED.TO OPERA'I‘E A

' MOTOR VEHICLE. . -

. COVERAGE PROVIDED BY SECTION I

= LIABILITY = "COVERAGE A OF * S o
ERRREE anotherpohcyprov1dmgumnsuredmotorvc-‘ o

* . THISPOLICY. " ...
3 TO 'I'HE EXTENT IT BEN'EFITS

4t ANY WORKER’S COMPENSATION OR' 3
" DISABILITY . BENEFITS: INSURANCE

- COMPAN Y

b A" SELE-INSURER: UNDER FANY & -
. WORKER’S COMPENSATION. OR DIS-. : . .
 ABILITY BENEFITS OR SIMILAR LAW. _ .,

¢ LANY. GOVERNMENTAL BODY OR'_

L AGENCY. =

Cww LA

Vet

4 FOR' PUNITIVE OR EXEMPLARY DAM
AGES:

If There Is Other Unmsured Motor Vemcle ST
, Coverage Ry -

torcle coverage is prec] uded.

"2, ¥ Other Policies Tssued By Us To You, Your L

Spouse or Any Relatlve Apply

" - +liablity policies issued by vs.to you, your spouse . -
- or any relative prowdmg uninsured motor vehi- -
~ “total limits of fability under all such policies
- . shall not exceed that of the pohcy thh ths

- highest limit; of hab1hty

3. IAny Other Po.nc.&.Apply gl
L Sub_}ect to 1 and 2 abOVc o ; N
gz IE tht: msured sustams bodt!y mjury as a.
‘pedestrian and-other uninsured motor vehicle

coveragc applies or:is injured while: occu{g -
i ﬁ:;urcar and your car is described on the
. dec

umnsurcf:l motor vehicle coverdge: -

(1) ‘the total Tirnits of Hability under all cov-- .
:-erages that apply Tihaé} nfﬁt exceed that of

(2) we are hable only for Sur sharc Our share' .
.+7is, that- Fm‘ gent 'of the damages, that our

“limit of lability determined in-1-above
bears to " the “total, sum of that limit of -

o othf.r covcrages d'lat apply

7—_occup_,rmg a vehxcle thal is:. ‘

s (1) Il?t deséribed on the declaratlons pagc '

Lo 010 S i . 0 .
;‘_\2} “Hrive bya person who 15 n‘ t an 1n=‘- ured

. o Hnder, . ‘.’ »'—:,, i U

-, icle coverage: -

= -~ suréd motor vehicle coverages that appl
: ~ shallnot exceed that of the coveraga wt
the highest 11m1t of hablhty, and

L (2} we ire hable only fDl' out share Our share

“limit o

' 1 ~“Any and all stack_m “of unmsnred motor Vﬁhi— o

. ZSubJect tol above, if twd or inore motar vehmle'. L

. cle coverage. an y to the same accident, the. =~

ations page of another pelicy prowdmg S

: 1ghcst hnut of o

Z+liability and the. limits-of hablhty of allr o

b :If thc msured sustains. badzly m]ury wh1lc.. _

~.;.d.WHEN' THE_ BODILY INJURY IS
5 2 CAUSED BY AMOTOR VEHICLEOPER- v, -
.~ "ATED BY ANY PERSON WHO 1S-SPE- - .-

- CIFICALLY EXCLUDED FROM THE -

'.;, " .' BN

e (l) the total hrruts-.of hablhty under all umn- -

- is that per cent of the damages that our - .

F liability determined in-1 above -
bears to.the total sum of that limit of = - -
habxhty and thc 11m1ts Of hablllty of aH'-




R NOT

AR IR

: other unmsured motor vehlele coverages .

- that apply. -

‘c If the: insured nstilng badx 1y.in, my whﬂe -

-becupying. a vehicle not owned by you and

.. such vehicle is-described omn the dec arations |
unmsured T
riveriis ap = -
tlus coverage ap-'

. . page of another policy, pro*.udmg
- ¢ motet, vehicle | covera§e, Orits
_insured on another po

T ICY;
o phes - ,:;.:,:.:

A (1) as excess to aihy umnSured motor veh1cle e
-+ coverage which applies to.the vehxc]e or-..~

Jts drlver as pnmary coverage but.

the pnmary coverage

phes a8 CXCLSS: | .lran 7

: (1} the total Inmt of hablhty shall not exoeed
.-~ the differenge between the limjit of Habil- ~ - -~
., ity of the coverage that apghes as’ fpnmary S
any oné-- !
“applies-as exoess, _

- :.and.the highest imitof lability.o
sotof &he coverages that
""..i'a:n ‘ 1 e

- 3} we are hable onty for dur sharg. Our share  ~ *
Fer cent of the damages that our -

is that

C . - ]imit o
'~'ie‘ bears to the total sum -of our a
+Hitdt of habﬂ:ty

1iability :determined’ in ‘1 above
licable

. jble amount is shown
: ,number bes1de “U1 e

o We will pay damages for. praperty d’amage dvrfu are
ver of

‘|.4.

~ legally entifled'to collect from thé owner or
‘an untnsured motor vehicle, but only the amount of -
- . -such damages i excess,of "the deductible. amount.
The property damage must be caiised by ‘accident -
~ anising out of the operatmn mamtenance oruse of an - o

uninsured mator. veklcle g

- :'Properiy Damage medins damage to, of the destmc—‘ -
% Uguzred car. IT DOES:

-tion -of, your-car-or a new

CLUDE LDSS O E

*CLE. *

_ -;'Unmsurecf motor vehml'e under ooverage U1 means: ¢

o 5 A_A 1and ‘motor Vﬁhlclf:, whu:h stnkes yaur car or a.‘
- newly acquired car and the ownershlp, maintenance
- ‘or use of Whlch isrcs A

l :'?,_;,.'_:'(2) only i the amo:_ntby wh1 H it exceeds - cle must be 1denf:1ﬁed

R AT umn.s'ured motor vehmle does not mclude & land --‘- X
_If coverage under more ﬂlan One pohey ap— o

and the limits o 1ab111ty',
.. of all pther uninsured motor vehicle cov-
"+« eragesthatapply asexcesstothe accident. © -

' UNINSURED MOTOR VEHICLE PROPERTY' .
- DAMAGE - COVERAGE U1 ¥ >

. You, have fhis ¢ coverage if “UI” epoears in the ‘Cov— -
. . erages™ space on the declarations page.The deduct- ~ «
he_deolarahons page by the: _" i

v ;habzhty at:the timé of the-accident; or.."

T lt;y at the time of the accident, but.

:is less

; . cqr. (1s mamly garaged O, -

u 5,

".:j msured‘ under the 'habﬁlty'coverage of th.ls -
.lpohcy, . e '

*+. spouse or any relafive; : B
. ownéd or Dperated bya self-msurer under any :

Iotor: carner law or a.ny sumlar law;

;oaned b a.ny government ot an_'yr ‘of | its pohtt-
cal subdwlsxbns or agenmes, _ ;

: :;jf',"f_&es1gned for use mamly off pﬁbhc roads ex-
+. - cept while:on publie roads; or \*.;_ L

- whﬂe located for use as prexmses

’j’at o opuo'ﬁ to 2 person auth
o 1eceive such payment

' _Llrmts of Llablhty

1 The: liriit of our habﬂlty for praperty damge is S
- thefowest of .

$7; 500
b, the actual oasﬁ,va\Iue or, i
" ¢ thecost of repalr or replaeement. E

ééd’ _by_ l_aw

7=y the accident ‘occurred. The deductible amount
- that apphes i then subtracted -

¢ The-cost of repalr of Ieplacement is based upon 3
L ..one of the followmg ;o

Cal the cost of Tepair or replaoement agreed upon T
byyou and us; , PR

8357
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1 ‘-‘:'not ingtirdd oF bonded for pro erty damage | o
2, imeured oxbondedfor prO Cl'tY damagehabﬂ—i‘..: — .A

Jac the limit of habﬂity for property dama ¢ 3
N than required by the financial Ig.‘--:
' spon51b1hty act of the state where your FURE

fmmshed'for thie regular use of you, your‘

inofor. vehicle firancial responsibility law, a ﬁ o

' Actial cash 'valie'is determined” by the market o

- v,1, value, age and condition of the vehicle at the time - -
OF SUCH VEHI .




P

b a compentwe bld approvad by us; or ;7:- S

L of the repair mar
.. is to be repaired as determined by a survey

. made by us. If you ask, we will identify some -
“ facilities that will perform the rwau‘s at the

. ‘e will in- -
* : " clude in the estimate parts sufficient to restore - -

‘prevailin competltwe price,-

e the vehicle to its pre-loss condition, - Such

- parts may include either parts fumished by = -
the vehicle 's manufacturer or parts fromother

.- sources. including nop- ongmal aqulpment
- manufacturers i

o If i repair or replacamcnt results in bctterment - o

you must pay for the amount of bettr:rment. "
~.The' deducnble amount that apphcs is then sub»

I tl.‘B.Cf.Ebd

: ‘ -'An}r amount payabIe undcr th1s covaralge shall bc e
~ .reduced by any amount paJd or payab
o the msured

“a. by or for an gersan or orFamzanon who is .°
" or may be hcl lcgally hab e for the property' '
damage -

st

3 to or for _

b ._under any pohcy of vehmlc hablhty msur—-—f AT

an estimate written based upon the prevailing = .. : '

_ compentlva price: The prevailing competi- - 1 ¢

* tive price means Ences charged by a majority -
et in the area where the car

ance; or -

K _.'. under any property or physmal dama ge msur—

’ ancc

_-When Coverage U1 Does Not Appiy -
1. “THERE 1S NO COVERAGE IF YOU. SETTLE . .-

- WITHOUT OUR WRITTEN CONSENT WITH ~.

- ANY PERSON OR ORGANIZATION - WHO =~
.. MAY: BE. LIABLE FOR THE PROPERTY o
- DAMAGE .

" THERE IS NO' ©COVERAGE BOR THE FIRST . N
/5250 OF PROPERTY DAMAGE RESULTING
FROM EACH ACCIDENT; - - -

' .IfThere Is cher Coverage

- L If any “other coverago ap F .
. damage, this coverage applies as gxcess, but only
in the amount by whlch 1t cxcecds that other.

hes to the praperty

' _"__coverage o

3 rHIS. COVERAGE: DORS NOT APPLY -
" THERE 1S OTHER UNINSURED MOTOR °

-~ VEHICLE PROPERTY.DAMAGE covan
“- AGE ON A NEWLY ACQUIRED CAR.




B .".; clothes and luggage 1neureti and

- _-the collision is wi

.- the declarations.
: __shown by the number beside Q7.

~"We will pay for Joss to your car caused by Collision R

* . but only for the amount of each such loss in excess -

' .of the deductible amount. If the collision is with ‘
-+ another motor vehicle insured withus, yor donotpay =~ -

S your deduct:ble 1f it is $100 or less as we pay 1t B

l,

Loss — means, when used in thI.S secﬁon each dlreet

o and acc1denta1 Ioss of 0T damage to:.

1 yaur ca,r,,, [ “i}

i -your car’as a vehicle;

A e detachable living quarcexs attached or -
.-, maved from your car forstorage. Detachable -

' | SECTION IV PHYSICAL DAMAGE COVERAGES

Collzsmn ~ means your car Aupset Or. hlt or was hzt by

.-a vehicle or other object. .

; Clothes and’ Luggage" Comprehenswe and Colh- o

o w0 siom Covera
2. its efinnpment Whlch is common o the use of - A

s VWe will pay for Io.s's 1o ciothes and luggage owned by.
: " the first person named in the declarations, his or her -
. | spouse,andtheir relatives, These items haveto bein-
“OrOn YOur car. Your car has to be covered under this -
_ pohoy for: g 3 s '

- Tiving quarters includes its-body. and items. '_
- securely fixed in place a§ 4 permatient part of -

" the body. Yor must have jold us about the

. living: quarters before_ the ioss and pzud any o . You.

extra premium needed T

- V‘COMPREHENSI‘TE COVERAGED Yﬂu have”‘
_this coverage if ‘D" appears in the “Coveragas” space -
-on the declaritions page. If'a deductible’ apphes the_

amount is shown by the uumber beS1de

1 Loss to Your Car. We w111p
car EXCEPT LOSS BY: COELISION. but
only. for the amouni: 5f: each such” loss in

fat 7 excess of the deductlble amount, ifdny.’

' Breakage of glass or loss caused by m.lSSllES
. falling objects, fire, theft, larceny, explosion,

* earthquake,: wmdstorm, hail, water, flood,.

- nalicionus rmscinef or vandahsm, riot or c1v11

for Ioss to our' o

1 Comprehenswe and the Iass caused by ﬁre R

- -Tightning," flood; f&lhn%l objects explosmn, _
. "carthgnake, or theft. If the loss is dué to theft -

; STOLEN or . N - ;.,_: ,l A
2 Collmon and the loss caused by castzon

_We will pay upto $200 for loss to clothes and Iuggage S

in"excess of any deductible ainount shown for. com-.

prehensive or collision. $200 is the most we will.pay.
In any one occurrence even though more thantone |
. person has a loss,  This coverage IS eXCess over any, :

' other coverage S a

Limit of anblh_ty Comprehenswe and Colhsmn

- Coverages.

- -commotion, is payable under this coverage. -
-. - Loss.due to hitting or being hit by a bird oran - -

o animal is payable under this coverage.

' 2. We will 1epay 1yc)vu for transporta’uon coets if _

. your car is sto

* day for the period- that begins 48 hours atter . -

you tell us of the theft. The penod ends when '

L WE offer to pay for loss.

us, we will pay 100% of the loss.

o 8357 E

. COLLISION - COVERAGE G. You have his
‘coverage if “G” appears in the “Coverages” space on . -
age.. The deducub e amount 15‘ o

18

‘The limit of our habﬁ ?, for loss to property or any L '

pafc of it is the lower o
- L the actual cash value 01‘
2.7 the' cost of repmr or. replacement

'- 'Actual cash value is determined b}r the market Value S

on. W will pay up 10 $16 per - age and condition at the time the

deductible amount that apphes is then subtracted.

" Thé cost of repair or replacement 15 based upon one .
o of the followmg .

" COLLISION - 80% - COVERAGEF. Yau have
-+ “this coverage if “F” appears in the “Coverages space'
. on the declarations page. . -

1. thecostof repzur or repldcement agreed upon _
C _'byyou and us;: - :

L2 -__u compemtlve bid epproved by us or

. WE will pay 80% of the ﬁrst $250 and 100% overthat - T
-~ amount of Toss to ti{om‘ car caused by collision, 1f -
another motdr veh1cIe msured by e

- .73, an estimate wntten based upon. the prevzuhng .
: compeutwe price. “The prevailing competi-

" of the repair mar
- made by us, Ifyou ask, we will identify some. "
< facilities that will | erform the r%gaus at the .’
* . prevailing eompetltrve price,

~the vehicle to its pre-loss. condition. . Such :

: manufacturers

ENTIRE CAR MUST HAVE BEEN " o

ss occurred.. Any P

‘1 tive Pprice means Ences charged by amajority ~ -~ '
et in the area where the car © .
“is to.be repaired as determined by a survey. .

- e will in-" -‘,' ~
L cludem ¢ estimate parts sufficient torestore” - -

. parts may inciude either parts furnished by ~ -
 thevehicle’s manufacturer or parts fromother. - -
sources mcludmg non—ongmal equ1pment o



Coverages -

. We havc the- right to .settlc a Ioss wuh you or thc
S owm:r of the property- m oné of the foﬂowmg ways:

1 pay fhe agreed upon actual tash vatie of T.he"'_'
roperty at the time of the loss-in exchange
; ]f? r the dammaged.property.. . Xf the-owner and

" we cannot agree on the- actual
- either

" . scribe

cash value,
w.. If the owner keeps the dam-

. the Ioss from our payment.” The damagcd
I propcrty cannot be abandonqd tous; -
:’,2. pﬂ}’to - '- o ~ "- . .-
' B repaxr the d.amaged propcrw or part or
= 'b replace the property orpatt,

- Ifthe repair or replacement results in bett,cr-
w0 ment, you. must pay for the a.mount of better-" .

. .mentjor.
T X
i’ . danage.due tothe theft;®

gartfr may demand an’appraisal as de- -
; belo
. - aged-property, we will deduct its value after -

- .Any deducublc arnount that apphes 1s then sub-‘
o SettlementofLoss Cﬂmprehensweand Collxsmn AR : R
e ©+7 3, towing it out if it is stuck on or 1mmcd1ately L

10 your car which. woul
L D, ForG startmg

-towmg 0 the nearest placc where the neces
sary repairs can be made during regular busu—
. mess hours if it will not run; :

“riext to a public highway; © -

- Sty

- OB THESEITEMS. '

'CARRENTAL EXPENSE— COVERAGE R You
" have this coverage
_ space on the dcc

e if “R” appears in thc ‘Coveragcs '
atmns page, -

 We will epay you up to'$10 per ciay whcn you rent,.

a car from a car rental (glency or garage due to a logs -

be payaole under covcrage‘

£ 1. when 1t cannot rnn due to the !ass or-

- r ?: 1f it can run, when yau lcave 1t at thc shop for_

. teturdi’ the stolen’ pm e*ty and pay for any"

‘ ?Appralsal under itemi-1 above shall b5 conciucted

- ; according to the following p
.- shall select an appraiser;

. third appraiser’

rocedure. Each
ese two shall s%?gg

' .- An

3 wnttcn decision of any two -

.+ appraisers shall be binding. “The cost of the ap-
. praisers ‘shall be paid by the (Farty -who hired him .

: ‘or-her. The'cost.of the thir
- appraisal expenses shall .be

7 by agrcemg toan'a
. move the damag

L1ab1hty provision of those coverages. |

If we can pay the loss under cither comprehcnszvc or -
collision, we will pay undcr the coverage whcrc yau.-

colléct the most

- When' thcrc i Iass to yaur ¢ar, clothe.s and luggage N TN L
“_ 1in the same occuirence,’any. deductible will be ap-

%praaser and other
ared equally by
.+~ both parties.: We-do not waive any of our nights -
praisal. Wehave therightto -
property, at our expense, 0
- reduce storage costs. dunng the appraisal process, -~

- The Setflementof Liss" pIOVlSlOIl for comprehensive S
- ‘and "collision | covcra}ges ‘incorporates- thc L1rmt of .

plied first to the. Ios.s' to your car. Yaw pay only one. -

o _deductible.; . S

B EMERGENCY- ROAD SERVICE COVER-' L

L AGE H. You'have this covera%e if “H” appears in tha SRR
- Coveragcs space on the déc FELEN

. We w111 pay ‘the fair cost you mcur for your car for

drations page. .

" 1. mechanical Jabor | up to ong hour at the place
- ofits brcakdown ) :

19

agrr:cd Iepa.lrs

P and cndmg when

o 1. ithas becn repmred or replaced or
2 We offer tcr pay for thc Ioss, or
3 you mcur 30 days rcnt,
whlchevcr comcs ﬂrst o
ab]e undel: Covexza o R is RE-"~

car’ rcnt
DUCED TO E.XTENT IT IS PA ABLE UN £
DER COMPREI-IENSNE o

.CAR. RENTAL. AND- TRAVEL EXPENSES. ~ L
COVERAGERI You haveéthiscoverageif “R17ap-. . . = .
. pears in th"e Coverages" space on ths declaratwns IR

page. -
1 Car Rental Expense We w111 -7
‘pay you up-to $16 of the daﬂy rcntal

TEnt agency or ga:age or o

ay “you $10 for cach co

b, d[l)_}cte 24 hour
».» period-that your car'is not

-not dnv le. .

. -because-of a.loss which’ wou]d be. payablc
.. undercoverage D, For.G. . «

Thxs applies during a penod startmg o
a when your car cannot run duc to the—,'

w0 lesssor o
7 b if your ear ean tun, when ya_u 16&\?6 1t at o

- the shop for agreed repmm SOEN
" and endmu ‘

Aw

as, oil, loaned b .or.chan .
NOT PAY F%tlﬂi’.rszE CO T{ '

charfle when'you tent'a car from a car - .-

_ ivable if you -
“choosetonotrent acar. Yau must report TR
:' feus the erlod of nm&that your.car was e

-We will: pay only 1f your Gar I1S not dnvablc .‘ .




a when 1t has been repalred of replaced or

b _'(1) “When ‘we’ “offer to %ay for the Ioss 1f.'f -

_)’DHI" car IS repan'a le or

- l(2) “five days after we foer"
S Iass i -

eovered or '-;- 1-_

o whxchever emnes ﬁrst.

' Any car rerit. 'Ipayab“ie undér this’ coverage s R
THE EXTENT IT IS PAY~ . ¢

D UCED
. .- ABLR UNDER COMPREHENSIVE .
20" Travel Expenaes. If your car caniot eh due
o toalessw
- “erage,;D,.F or G:more

for‘ -

a. Commercnal n'ansportatlon fares' to tons”

-tintie.to your: destination or home,

"' b, Exframeals and lodgmg needed when the
a ' enroute. .

between’ - .

- the'time of the loss and your arsival at = . -2

.. your destination or home or by the end of - -

“oss to your car causes a dela
. The expenses must bé incurr

* the fifth day;y whxcheVer OCCUTS ﬁxst

'c Meals, lodging. and commercml transpop ‘=, R
" - tation fares incurred. by you.or a.person

~ you' choose o drive: your ¢ar from the

et Thomerty
o3 Rental Car -~ R
© .- AmountExpénse.’
- of any deductible amount yan ars required to

. .pay the owner undex comprehensive or colli- - '
- ‘sion coverage .in effect.on:a substitute car- - ;%

' . Tented from a car rental ageney or garage

TotalAmountof Expenses Payable CoverageRl o

1 Thié most we will pay fof thietotal of the “Car - = -~
““Rental Expense” and -“Rental Car = Repay-‘ L
eductible Amount Ex 4pense in- :

.- ment of
-, . curred in: -any one occurrence is $400

L '-'3_ 2. The miost-we will pay fer “Travel Expenses
is $400. - ¥

. * 'CAR RENTAL AND TRAVEL EXPENSES -
- COVERAGERZ .- -

o Coverage R2 is prov;ded by th1s pehcy 1f “R2" .

" appears in.the Coveraaes” space on- thedeclarations
: -page R ¥ T

(a) J’aur car Was stolen and not re- ‘ : )

ich would be payable under cov=" .

, an’ 50-tpiles from * -

- home, we will repay yow for expenses in- "~ -
curred: by you, your spause ang any relanve S

Elace of - repalr to your destmatlon Dr_ s

ayment of Deductlble-f
e'willrepay theexpense .- - -

1 Car Rental Expense
We WIH

(1) pay 80% of the rental charge when. o
" you tent a car from 'z car. rental
Rt agency or garage.. -“Rental charge” . -
+: rmeans;the daily. rental rate- P usf* :
'.eharges formﬂeage andxelated taxes R

‘gay yau $10 for cach eomplete 24

hour period-that your car.is not.
- drivable if you choose to:hot rent a.
; «car. You must report to us the period

“ of:time; that yaur car was notf .
. dnvable R :

We will pay oni if your ‘¢ar is not

payable under coyerage D F or G
b Payment wﬂl be made for a penod that

(a) 'when your caris ﬁot dnvable due", X
o to the[oss or. : ,

(b) if your caris. dnvable when yow '
leaveiit at_the: shop for agreed '

SR repa.u's and T e -
’(-2):.1‘3_1&8. v :
o S (a) 'when {our car has Eeen re;ﬁazred' )
.. orreplaced; or;* '

oo

- :x’-'r':-'.':q‘z AN
(b) :when we foer to pay for the Ioss,
~. choose-to delay Tepairs;.or, v

(e¥five days aftér we' offer to pay for =
: the loss 1f '

; _..(1) your car.was- sto en and not
. recovered R
(11) we declare that o
-.-total. Ioss

wiuchever comes fu‘st v

% car tent payable iinder thigcoverage s
" UCED TO° THE EXTENT"THAT
i PAYMENT IS MADE UNDER COIVIPRE-..

" HENSIVE COVERAGE," T

e e ..
-+ incurred by all persons n any one occurrence 2." Travel Expehses. 1f your car'ts net dnvab e

. dne to aloss which occurs more than'50 miles
. from home and which would be payable un- -
- der coverage D, F.or-G,-we will pay you for -

any relative for; o

a commercml tra.nsportatwn fares to con—- .
tmue to yaur destmatlon or home,

- drivable because of aloss whlch_would bé - -

if.your, ¢ar is repairable but you

' expenses incurred by you, yaur spouse andr .



|, e

L Y

w o -

LR

o .Traller Coverage '
"1, Owned Trailer -

' b df:tachablc 11v1ng quai;tcrs umt

' b extra meals and Iodgmg needcd whcn the
“loss to your car-causes a delay enroute, |,
- - 'The expenses must be incurred between =

. the time of the loss and your arrival at -

.';—_.:;- - your destination or home or by the end of . )
- the fifth day, whichever occurs first; and .-

s, “mmeals, lodgmg and commercml transpor—-"‘
-7 tation fares incurred by you or & person C : e

woob. -has notbecnused or rcntadby ormthe ossessmn ,
" of you, your spouse or any relative during any - -

o you choose to drive your car from the

HOME.

3 Rental Car = Repayment of Deductxble'

-“Amoun{ Expense. We will pay the ex-

.pense of any deductible amount you are. ‘

' requlred to pay the owner under compre-
* henstve or colliston coverage in'effect on a

. or garage.

N Total Amount of Ekpenses Payable Covarage R2 : Cuverage for the Use of Other Cars

lace of repau' to your dcstmatmn or -,

P ¢ is not rented and used in connecuon w1th the -
o substitute car rented fromacar 1ental agcncy T

1. The most we will pay for “Car Rental Expansc -

- incurred in any one occurrence is $500. -

. © 2. The most we:will. pay for “Travel Expenses

mcurred by alI persons 1n any one occurre.nce Is

- $400. -

S .3, The most we wﬂl pay fof “chtal CaI RBPa}’" :
<. ment of Deductible Amount Expense mcurrcd_

-in-any one occurrcnca is $400

Your traﬂcr is covered

o 4 ‘whenitis descnbed Dn the declamtxons pagef :

.. ofthe policy; and :
b for the coverages shown as applymg toit. <

- Quarters ;

Any phirsmal damage coveragc m fOI‘cE: on, your, -

car applies-to 2 non-owned:

. passenger car, of

Tt

g é. is not awm:d by of rcglstcred i the namc of

) ":(1) you, yaur spouse, any relm‘zve

o (3) an employcr of you, yaur spouse or any reia-'

tzve and

' .-_part of each of the last 21 or more consecutive:

, s. Ifyou are insured by one or more other car. - -
- E olicies issued by us, the 21 day limit is increased.
Y

by an additional 21 days for cach such addmonal
‘.--pohcy, ‘ __d:.= e

employment or, busmess of you, your spouse or .
" any rek ive. :

The; coverafes in this sactlcm you have on your car <
extend to.a fossto anewly aciuired car, a temporary

- substitute car or a non-owned car. These coverages - - -
extend to anon-owned car whﬂe 1t is dnven by or 1n '

. the custody of an insured,

Insured —as used in thls pmwsmn mcans

the first persan named in the declaratmns, R o

" 2 his orherspouse of .

s 2. Non-Owned T raller or uetachable Lmng‘ '.

S "_a trailer, if it i desmned for se. w1th aurwate L -

e uscd by the first person named in the dcclara— B

" tions, his or her spouse or their relatives. .

by ‘The most we will pay under the comprchenswe or
. collision coverage for a loss to_such non—owncd
. traileror unit is 500 co

A n{m—owned u'aﬂcr ar detachable hvmg quaﬂers_ _

g umt is one that

8357

) 3 thcxrrelanves e TE R e
When CoveragesD F G H R Rl andRZDo Notr_

Apply -,

" THERE IS NG COVERAGE FOR

L A NON-OWNED CAP

- :_.-'PLEASURE AND BUSINESS; - L
. 'b. WHILE BEING REPAIRED, SERVICED B

- THAT PERSON I3 WORKING IN ANY
. CAR BUSINESS; OR- " =+ ..

"+ ¢, 'WHILE USED IN ANY - OTHER BUSIQ PR
" NESS OR OCCUPATION. This does not: " -

_apply to_a private passenger car driven or

: twes :
2 AN‘Y VEH]CLE WHILE
a‘ RENTED TO OTI—HERS

'(2) any other person residing in the sérhe housc- R
: ho das Yyou, your spouse or any relame or o

‘2. IF THE DECLARATIONS STATE THE
" “USE” OF YOUR CAR IS OTHER THAN' .

- OR USED BY ANY PERSON-WHILE -

“occupied by the first person named in the . o
“declarations, hlS or her spouse or thelr re!a- o



i ' b USED TO CARRY PERSONS FOR A
. CHARGE. This do¢s not apply to thr: use on-

At

'__:-a.

' TIRES unless a

a stoIen oF d"amaged by fite or vandahsm or .

a sharc expense bas1s, OR.

. SALES' AGREEMENT NOT SHDWN IN v

kS THE DECLARATIONS
LOSS TO ANY VEI—HCLE DUE TO ,
- -TAKING BY ANY GOVERNMENTAL';‘_-‘-.:'

.~ AUTHORITY; o
.. WAR OFANYK]ND

: “TRICAL BREAKDOWN. OR FAILURE.

- apply to emergency mad Service; OR

2% "AND LIMITED TO WEAR AND TEAR, 3
"~ FREEZING, MECHANICAL OR ELEC. . 3

4 CONVERSION, EMBEZZLEMENT OR'.'

"SECRETION .BY ANY PERSON WHO,
. HASTEIEVEHICLEDUETOANYLIEN__V

'RENTAL OR SALES AGREEMENT

Cthe same tune

" TAPES OR DISCS FOR RECORD]NG OR RE- :
~'PRODUCING SOUND. - e

ANY LASER OR RADAR DE’I‘ECTOR

. share is ¢

If ‘I‘here 1'; Other Cove"age |

X 1 Poh{:xes Issued by Us to You- o

e SUBJECT TO-ANY LIEN' LEASE OR * . T
:C .- ‘apply to the same loss or occurrerice, we will pay
crls under the pohcy with the hxghest hrmt '

. fCoverage A.vallable From Other Sources

Tf two or moreVShlclc pohcacs 1ssucd by dsto you c

' --‘Subjf:Ct to Htem'1; if ther coverage apphes to the .

- lpssor cxi}i::enses we will pay on ly out share. Our' -

. Tability of this . . -

C piahcy bears to the total of aII coverage that ap- R
. plies. AT R

at per cent the limit o

'-Temporary Subsﬁfute Car, Nnn-Owned Car -
7 CorT Trmler !
-+ This does not apply when the loss is theresult’. -

-of a theft covered by. this policy, Nor docs it

voifa tempomr_y subsnmte car, & non- owned car. .
. ortrailer designed for use with-a private passen-

- ger car has other coverage on; it then thIS covers:
T oage: 18 excess. : ,

Newly Acqmred Car

~THIS -INSURANCE DOES NOT APPLY i
. THERE IS. SIMILAR COVERAGE'ON A

NEWLY ACQ UIRED CAR o

_ - No Beneﬁt tn Baﬂee
‘ b other Ioss covercd by th1s s&ctmn happans at '

These' coverages sha]l not bcneﬁt any came:‘ or Dthcr :
" bailee for hire liable for Iass . .

_Two Or More Vehlcles e ’ .

. If two or more of your cars are msured for the sarna__. :

T coveragﬁz Ihc covcrage apphes separatcly fo, each

8357 -




EEE Loss of

PN

' DEATH, DISMEMBERMENT AND Loss OF
'SIGHT - COVERAGES

I 4§ is shown in the ' Coverages space on- the"',

' . declaratlons page each irisured has the .coverage.

P 'We ‘will fpay the’ &mount shown in the- schedulé” that :
or dcath or loss; caused by accident. The -
msured has to.be occupying or be stuck by aland

applies

motor vehicle or ‘trailer, The death or Zoss must be the

- direct result.of the accident and not due toany-other .-
cause. The death or: loss must occut: w1thm 90 days

" Any payment made {s to'its extent a complete dis- . - ..
-charge of our obligations. We are. not responszble for C
. the'way the moncy is uscd :

- - Autopsy -

We have the nght i6 have-an autopsy mado where it S
is not forbidden by law.~ -~ "= 2

TOTAL. DISABILITY COVERAGE T SN
" If “T”-is shown' in the. “Coverages .space on the.," S
- -deolarat:ons page! each insured has the coverage. .

T We WiTl pay the msured weekly mdemmty becausc oL
-of his or her contmuous total dzsab:hty The total RN

of the acmdent

Insured - means a
,Insurod Covcrage S” on'the declaramns paga

: Loss means thc 1oss of

1. the foot or hand cut off through or abovo tho R

j __'ankle.orwnst or ) L
o 2. “th.o whole thumb or ﬂnger or 5':‘ L

TN all saght
o _The Most We' Pay

. The most we will pay because of tho dcath of, or loss

erson hstcd under' “Pcrsons :

to, the insured, except as, provided below, is. shown

. under “Armount™ next to hlS or her name on the. S

declarations page:

- Tho Amount shown in the Sohodulo for doath or loss '

"is doubled for an insured who, at the time of the

~accidént, -is using the vehicle’s com lete restraint-
" 'system as rocommonded by the vehlc e’ ) manufac--. Do

- forer, .

If the msured dlas as.a rcsult of ti'us acrldent any

* payment made or due for loss rcducos thc amount of -Insured means 4

.- Insured - Coverage T

i the death- payment R,
B o SCHEDULE _ N
' LIF amount undcr S m'
the declarations is:
o ' $.5.000 e
. Dcath $5 000 $10 000 .

*hands; feet; - Slght of eyes; one”
*~ hand & one foot; or one hand

~orone foot & sight of one eyé’ 5 GOO ',
‘one ‘hand or orie foot or Slght of . .
cToneeye v e 2500__" &'.5 {}00:,
.+ .thumb &ﬁnger on one hand or T e
. . three fingers - LR 1,50[)-_'-_{_"3,000_
. any two fingers. . 7 L0007 2,000 :

$10000° - -

10000 , .
" Weelly Indeminity — means the amount we pay fox‘ AR
. each week thc msured sustams toz‘al dzsabzhty Iti Is e

A

4

' SECTIONV - DEATH, DISMEMBERMENT AND LOSS OF SIGHT — COVERAGES,
- TOTALT DISABILITY - COVERAGE T AND LOSS OF EARNINGS — COVERAGE z o

Payment of Any Amount Due g o
We. w111 -pay any amount due
1. to'the msured

.'to a parent | or. guardlan if the znsured is a" -
. -mmor or an mcompotont person ‘
3. to ﬂm surviving spouse; or. - - o
. at our optlon, to any person or orgamzatlon '
_authorized: by law to receive such payment.-

dtsabzlzty must: - .
1.,_-'.'result dlrecﬂg and mdependcntl of all other o
causes from bedily injury caused by accident, .

-while eccupying or throngh bcmg struok byr o

" _-aland motor ve icle or trailer;

"2, start_ within 20 days frozn the datc of the.'-'
e ,_acc1don'g and '

3 be for se.ven or morc consecutwe days BT

erson shown undcr “Persons
" on the declarations page

- a Total’ Dwabzfu‘y under coverage T means

L dunng the first year from the start of the
“insured’s disability, the insured is continu-. .
“:ously unable. to work in h15 or her occ:upat.on :

N "and R

- which he or she is reasonably ﬁtted by ¢ educa—' '
hon, trammg or expcnenoo ‘

- ‘rhe lower of;-

- B357 e

1.’ the-amount shOWn on__the dcclaratzons page,_ _;' T

e for the msured or PR

aftertheﬁ:styear, thcmsured is oontmuously-' B
- uynable to work in a gdinful occupation for



: Payment of Any Amount Due * .
- we ask for it, weekly mdemmty s paya

. Death Dunng ;.otal stablhty

oA
R

2 two-thlrds of the insured’s : averagc weokly-
earnings on the date of the accident. Average

o ‘total earn- .
" - Ings for the 52 weeks just. nor to the datc of -

g ‘weekly eamings is the insured’s
' . the acc1dent d1v1ded y 5
'_'Lmuts of Llablllty

Ty

" The makimum numbcr of wceks for wh1ch we w111 -
“pay-weekly indemnity.to an insured is 260 weeks of -

- contmuous total dzsabzlzty due t6 one aoc1dcnt

g .Sub_;ect to. proof of contmued total dxsabu'niy

_anured evcry four wceks

" an insured under both coverages S;and T sustains
death during a period of contimous ‘total dxsabdzty,

. 1s extended to oné year; fl:om thc date of- accndent

' It' There Is Other Coverage

CH an msured is also an insired Lu.dor Total Dlsabll— E
ity Coverage T of another policy issied by us; then -

“ the amount Fayablc under this coverage is reduced fo
the extent o

Soonds :.,- :

. LOSS DF EARNINGS COVERAGE 7

. H“77 isshown invthe "Covoragos ‘space on the.
- dcclaratlons page each msured has thc covorage -

'_:‘1We will | pay ‘the insured §5% of his ot her Toss of RN
- weekly.earnings. The loss has to bo duo to contmuous— R
: -:r__toa‘al dzsabllujy thatw R B

. _._-_'7 1. the dlrect rosult of bad’dy mjw-y Caused by

SN =;acc1dcnt

S g,:,;-;whxle. occupy:n or through bﬁmg struck by ;':7.'
o o b OCCUPYING ANY

a land motor ve icle. or ﬁaller

| .-':'_‘_Wheﬂ Total stabﬂzty Apphes

B The instired’s o5l d:sab:hty must bo fora pcnod of o
"+, at least 30 consecutive days startiig within 20 days

- -after the accident, We will not pay for. tho ﬁrst seven

Sx ~days of thﬁ 30 day period. -

Payments owed will be ald eve

e weaskfont o

LT o
s o

We will | pay up to $250 for each full work Week of :
-total disability and pro. rata for less tha
- Subject to the limit per week, we will pay up, to- -
- 15, é)DO total for all loss of carmngs duc to any one
" accident. s s

'Deﬁmtaons

. _Insured Covcrage
whcn -

e to an-.

52,

: any amount pajd under the other policy.
L Wewill rctum promlum pa1d for such duphcauon of -
- ‘__Vbene:ﬂts e .

two woeks Proof :
- dfcontinued fotal dr,sabz zty must be gwcn tous when_' S

an a. woek

erson shown under ‘Pcrsons .
*on'the’ dec]aranons page.’ '

Insured means a

o _Tatal Dzsabzhty - under co\rerage Z means thc m-r.i' .

sured, while living, is hotable 6 do the usual work

~or any other work-for which he or she is reasonably
fitted by: educa’uon trajning-or expe.nenco

_-'Weekl;v Eammgs ~ means all earnings
 sured

o L ‘earmings. cannot be determined on.a weekl basis an
. The time limitation for death under coverage .S, when ;

for 't.he in-

s services before dny deductions. enweekly -

average will be used. The average isthe total earnings
for. the 52 weeks Just pnor to the acmdcnt d1v1dcd by

When Coverages 5, Tand 7 Do Not Apply

. THESE COVERAGES DO NOT APPLY TO

1. AN INSURED WHILE ON. THE JOB DPER- :
_ATING, OCCUPYING LDADING OR UN- §
'-""-LOAD]NG D

Ca ANEMERGENCY VEHICLE; OR S

: b A VEHICLE USED IN"THE INSURED’S '
% BUSINESS OR JOB: .t /7. -

. P i e :
(1) a pnvat& passenger car or school bus :
B | ST

{2} of. thc pmkup or'vamn: ty(%c W1th 2 Gross s
“Vehicle Weight of 10,0 pounds o1 IBSS, :
- while not used for dehvory SRS

2. AN INSURED WI—]]LE o
Yy 8N THE IOB N ANY CAR BUSINESS

(1) VEHICLE WHH_E BE]NG USED ]N A .
RACE; OR 2+ DU

) MILITARY V“EHICLE

n - 3'. AN INSURED WHILE OCCUPYING OR

THROUGH BEING STRUCK BY A MOTOR
. VEHICLE OR TRAILER: -~ . e
4 THAT RUNS ON RA]LS OR CRAWLER—_
*TREADS o
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1 Pollqy Changes :
7

~ changee
b

ROADS; OR-

_ LOCATED FOR USE AS PREM'ISES

Pollcy Terms., The. terms of this pohey may -

- be- changed or wawed only by

. DESIGNED FOR USE MAINLY OFFPUB- - - -
" LIC ROADS WHILE OFF PUBLIC.

4 THE DEATH OF, LOSS T0 OR TOTAL Bm-’f‘. S
 ABILITY OF AN INSURED DUE TO: ‘

CONDITIDNS

b

(I) an’ endorsement sighed by’ oné of our e‘(--

- ecutive officers; or .-

(-2) the revrsmn “of ﬂns tgohcy form to gwe-

broader coverage without an extra charge.

. If any.coverage you carry is. changed to-

. pive broader coverage, we will giveyou - -
- the brodder coverage without thelssuance -
“ofanew ?Ilcy as of the date we make the’

eeuve

Change of Interest No change' of mterest m :

~thigpolic

wntmg owever, if you dig; we will p

is-effective unless we. consent in -
rotect =+

- ag named insured, except under death; dis--

: memberment arid Toss o ‘sighit, total dnsablhty‘
! and loss of eammgs coverages o :

(1) your surviving’ spause, a R el
" {2) any person with pr ger custody of yaur;'

. ear, a newly acquired cdr or a temporary

75 substitute car until a legal: representatwe- '
- is quallﬁed and then " -

(’3) the. legal representa&ve while” actmg

-

- within the scope of his or. her duties. -
Pohc

1...

ing e notice 16 the deceased named -

'I'here is no nght of actlon agamst us

until all” the terms of this pohcy have beenlf s -'
- met; and L s

otice’ reqmrements are metiby Ioerl-"i~-

Consent of Benefie:arg Consent of the' :
s

‘beneficiary under death, dismembetirent and - -
- .Joss of sig tcoverage is. not needed to cancel L
or chanae the policy.* ' : N

B _'Vc.

d

,DISEASE except pus formmg mfechon due T
10 bodily & mjur:v recewed in the acc1dent or .

+~SUICIDE OR ATTEMPTED SUICIDE"'.“
- WHILE SANE OR INSANE; OR -

WAR OF ANY KIND

under the. habﬂrty coverage, unt11 the amount-" S
' ofdamages aninsured is legally 11ab1e to pay' o

‘has been finally determine by

(1) Judgment after aetual tnal and appeal lf |

any;.or -

(2) a reement between the’ msured the‘
Fd armant and us., ;

Barﬂo‘uptey of irisolvency of the msured ar hlS

or her. estate shall'not elieve us. of our obhga— o

tlons Y 2”_{; e

under medlcal pa ments umnsured rnotor .
- ;vehicle, nninsured motor vehicle: property
damage, any. ptcllysxcal damage, - death, dis-
membermeént and loss of sight, total d13ab111ty _‘
- and loss of earnings COVerages, until 30 days-
aﬂi.-.r we get the, msured s not1ee of ace1dent- :
t-OF loss: - : L

“nndef umnsured metor veh;cle coverage un-' ~

less such action is’ commenced within two'

* years after the date of the accident. However,
- 1f the insurer.of the owner or operator. of the

.uninsured motor vehicle is declared ‘insol- =

. vent, the two year period begins on the date

“the msured recelves notlce of the msoivene}r

3 Our Rxght to Recover Our Payments

a

d Joint a.nd Individual Intere.,ts. When there-:-' 5
- are two or more named insureds, each aets for LA
~allto cancel or change the pohcy- _

2 Sult Agamst Us

Death dismemberment and loss of & ght, total .

L leseblhty and loss of earnings cove"age pay-. -
~sured’s last known address.” e '

ments are not recoverable by us.;

r-,Under medlcal payments coverage

,"(1) weare subro tlg]ated to the extent of our-"_
e right of recovery the In-

- payments to oo
- jured person has agamst any party hable
for the bodz{y inury. g

. 1',.(2) if the. person to or for whom we have S
-, . made payment has not recovered from. -

L ., any.party haﬂ? for the bodtfy I"IJ"“'"'-"’ 'he o

" _or she shall: - S
. ,: "(a) not hurt our rights to recover

(b) keep these r1crhts in tmst for us

A 73—



(c) cxccutu any legaI papcrs wc necd K
and’ .

‘(d) when wc ask, take achon thmugh our

" representatwc 'to rechver our pay- N

. ments,;

(3) if the person to or for whom we ma.ke

ayment recovers from any party liable . = -
?r the Bodily. injury, that person shall

_hold in trust for us the proceeds of the. .-,
- recovery,-and rclmbu-sc us to the cxtent T

-of our payment, , i
el Undcr unmsurcd motor vehlclc coverage

(1) we are’ Subrogated fo the extent of our - .

. payments {0
+ment the jnjured person recovers fmm
- any party liable for the bodily injury.

(2) -if the person ‘to or for whomt we have.f' -
madapaﬁmcnthas not recovered from the' -

party, at Tault, he or she shall:-

(a) keep these nghts 1n tIust for‘us :
(b) exccutc any Icgal papcrs wc'need
. angd S

ments

i Wc aretober

ery.

d Under umnsured moter vehlclc property:_ B

damage coOverage: s, T

payments to'the ‘proceeds of any settle-

- for the property dama ------

. from the party at fault, he¢'or ‘she shall
a): keep these n ghts in trust for* us

.and

: -(C), when we ask Iake action ﬂlrough our'_. S

" menss..

Wc are to'be rcpaud our. paymcnts costs and L 0 you atleasti i - 7o

- fees of collection out of any, Tecovery. .

a1d out paymcnts costs' _
“and fees of col ectlon out of any. recov-". o

e proceeds of any settle- -

- "(c) ‘whetl we ask take action through our_ .
rcprcsentahvc to retover™ our pay— o

~ e, Under il othér ¢ coveragcs the nght af rccovery '
. - of any party we pay passcs to us. Such party

(1) not hurt our ncrhts to recovar and L

4 Cancellatmn :7. R

- .o the filing of a claim; .

5 If the

(1) we ‘are’ subro Tiate:d to the extent of our- + . % Z-W" faﬂ to pay thep =

Cde you move to, or change your car ’s revlstra-, ~
‘ment you ‘recover from’ any party hable T

- - -authorized to write coverage, ..

(2) if Yoot the person’ to br for” Whom we_.:‘ - 3
_-have made payment has.not. recoveredr_-' '

(2) help us gat our money back

. How You Ma Cancel Yau may cancel your.-.'

~ policy by notifying vs in writing of the date to

.. cancel, which must be later than. .

or deliver it to us, We may waive these require- .

*. .ments by confirming the date and tlmc of canccl—
-,latmn toyou in writing. .

_ How and When We May Cancel. W1thm 89 -
-~ "days of the policy effective daie we may cancel -

. this policy by written notice, mailed to yori. After -
- thepolicy hasbeen inforce for more than 89 ddys,”
 we.agree that the liability, medical payments and.

. uninsured motor vehicle coverages will-not be .
- canceled, except. for one.of the following reasons:

a. you have made matcnal m1s tIEma's.fe,n'tz;mcm L '
is pohcy or

.-, to us.in obtaining or rencwmg

“h. you, your s ouse or any rglarwe has lost' .

.- driving piivileges | by the sispension, revoca- -
**'tion or expiration of his or her drivers license. -

) erson ‘who Jost drivin
" other you or the princip
- willnot cancel this policy during.

-+ this policy anyumc durin; ﬂ% the f two-yearGuar-
. antee Perlod shown-on the declarations page

" by mailing notice to ‘you at. lf:ast 30 days
_.before thc cxclusmn is effcctwc y

i m'when due or '

tion to, a state or-country where- we are not o

-'However the above limitaticns on our nght to

- cangel do mot apply if a company we own or = .

S manage expressas a wﬂhngness to msuc ‘another ..
-« policy. ™ Y

(b) execute anv legal paners we need Co

b \3"

I we mall anoncc of cancellatxon toyou durmg
~~the first 89- dan following; the Igmhcy effective.
- date, the cancell

: - atleast 10 days before the. cancsllanon date.
’ Ieprcsentatlvc to rccover our pay- S

" After the pohcy hasbetniii force formore than - L
89 days, any not:cc of canceliauQn w111 be mmled— -

ation notice-wilk bé mailed toyou .

10 days before the cancellauon dafc 1f the 7

cance lation: ;.. T

E,‘.I-_"f e st

(1) is becausc you d1d not pay the premlum 7': L .

£ 01‘

¢ date you mail. - - -

privileges is .
operator, we
- two-year
- Guarantee Period shownron-the declarations:
. . .-page; However, we have theright to exclude
.7 such person-from the ¢overage provided by -




T () affects only coverages other than ligbiliy,

: medical payments or
-~ “hicle coverages.

E‘,)ijSO déys before the caﬁceilétidni'effébtivér.dé.fc N

“ if the cancellat

on-is because of any other -

reason PR L
of the notice shall be sufficient proof -,

¢ miailing
“of notice. -
" Return of

PR

Uneamed Pre!mum If Yo . cancel,

premium may be earniéd on a'shoit rate-basis. If

' “carried, the applicable imits of ability, deduct-

~ ibles and other elements that affect the premium

- that apply at the fime of renewal. =+ - .v

" Other elements that may affect your' premium -
 dnchyde, bt are notlimited to:™. ==, -

" ‘we cance], premium will be earned oo a pro-rata.. -
. basis and any unearngd premium will' be returned -

;" Renewal  *

prior fo the cancellation effective date.

"

AT

RS

.~ If this lsoﬁeyfiu;ides'u;siii't'y":medmai payments

* or -uminsured: motor ‘vehicle coverage,rwe will

.- - renew’such coverages for a-sufficient number of "~
- policy periods to provide coverage.during the -~

e IWO-y .
- - rafions page.

ear Guarantee Period shown on the-decla-

“1t'is agreed that the feﬁqﬁﬂ premitim will be -
© based upon the: rates.in -effect; thé coverages.-

Can

‘bi*“your car and itsuse;” e -
 cligibility. for discounts or other premium-

"-d.” applicability .
“accident history; or on other factors. - -~ . |

uninsured motor ve-" -

o+ . declarations page, the policy
. Dated prior 10 the end of that perdod, ", -, *.

drivers of your car and their ages and marital. *

A notice of our intention o not rénew will he
“mailed to yotir last known address at least 30 days

.+ before the end of the current policy period,: The | -

- -mailing of it shall be sufficient proof of notice, If - -
& two-year Guarantee Period is. shown. on the.

will not be termi- -

These agreements to renéw. are voidify =" :

" a. you fail to pay the premium-when die; or - -

b, the policy is canceled according to condition L
. 4_ aﬂcgmaﬁ’gn'__v_.i:; "_ . IR
* Change Gf_ResidéIicé e

1. When we receive notice that the location of prin-

: dr:clarationsﬁa'gc has been changed, we have the -
-~ right’ to.recalculate the premium based om the |
;cover%gﬁs' and rates applicable in the new loca- -

. tion. When the. change of location is from one +

.. v -staterto another and you ate a risk still-acceptable

~i;" to us at the time you notify us-of the change, we .-
shall replace this &olicy- with. the policy form -
-, currently in use in the new state of garaging. The .
“iword |'state’™ means one of the United States of -
" America, the District of Coluibia ot a province
of Canada. . = .o - a0

CPreminm T it

. *The premium for this policy may vary based upon

~ - the purchase of otfier instrance from orie-ofp the -
- State Farm affiliated companies.. . .~ ",

~ Concealmient or Fraud . - :- . ST

- There is no coverage under this policy if you or -

. “any other person-insured under this policy has -

c o oS s L o made Talsestaternents with the intent to conceal
of 4 surcharge based either.on =

. ormisrepresentany material fact or circumstance . - .
. . In connection with any. claim under this policy.".

cipal garaging.of the vehicle described.on'the -~ -




e s g gR RS e b

.1 Membersth Thc membarshlp fccs saf out m ';""_of members and to recewe; dWIdcnds the BDarcI

" this policy, which are in addition to the premi-- -~ of Directors in its discretion may declare in ac- ., =
- Qms, arenotretumablsbutcnutlcthefixstmsured -~ cordance with reasonable .classifications.and -
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6935 AMENDATORY ENDORSEME N]

This endorsement is a part of )'aur p{)hcy Excspt for the. changes 1t rnal.es, afl other tenm; of the ohcy .
remain the same and apply to this endorsement. It 1s effecﬁve at Lhc same nme s yow pohcy unless 2,

1 dlffcrcnt effacnve date 1§ specified by usin wrltmg

In cons:deranon of rhe premium charged 1t xs agrccd that yaur pohcy xs ch angcd as foﬂows s

ssasmtatsd 1, DEPINED WORDS .
' : ~ The definition of insured is cha.ngcd tts rcad .
Insured ~ means the person, persons or-

_incomplete, or changes during the pohcy
‘period, State Farm mdy decrease of increase
the premivm during the policy period as set

_ont i the provision titled Prc:mmm of the
Conditions section of this poliey. .

2 SEC'I‘IONI LIABILITY - COVERAGEA

. ltem 4a undet the sentence that ‘teads “In
-addifjon to the limits -of liability, we will -

resulting from such accident.” is changad
to ready

4, Expenscs incurred by an msured

CacEeEr e o0 ol

frsured to attend the tnal of
acivil suit. - - -

change.d toread: .
Trailer Coverage’

" The Hability- coveragc extcnds to! tha
ownership, ‘maintenance or use, by afh.
iresered, Of: )

1. trailers des1gned to bc pulled b a':__
" . privale passenger car or & B

e

o 2ar b»iow
. Farm’ lmplaments “and far.m Wav-

" pulled on fpnbhc roads by.2 cm";
~we insure for hability. * S
These trailers. are not descnbed n

- the declarations -and no extra pre-
mium is charged. :

are described on. the de arations,
page and extra premium is paid:

a irailers designed to be. pulled

"y a private pessenger car oF .
: aut:gty veh:%r T :

s

.organization defined as -insureds in the -
specific coverage. I the information you ..
have provided State Farm is incorrect or -

pay for an insured any costs listed below - -,

o for Joss of ‘wages or salary up L
“to $100 per day if we agk the - -

. b The provision titled Traxier Cuverage is .' o

- veliicle, except ﬂmsﬁ IIaJIers in g

ons are considered.-trailers. whils: "

2. the following trailers’ onl if they: )

. -..,..'.
ot . I

(I) ‘If des;gned tD cany ‘pep- C e
S. L sensior. -
'Q)’ijwhﬂe, “psed” w:th % motor' Lk
. -vehicle whoge use-is shown . 730
a8 - “cormohercial” on fhe -
'dcclaranons page (mrailers
- used..only for pleasore use | -
- are covered oven if not de- "
oy e Eoribed and ns exira pre~ .
RS ,‘mmmpald)or o
L .=_(3)_.-whﬂsused a5 igés for"
C e offies, sboreor d:splay pur-

v

~POSES;Or .
mﬂ]l:?bmt demgne.d to be. -
p ¥ a.private passern er,' v
caroranﬁfdyve igas o '

' When we refer 15, traﬂer covararre. m-.'
_sured mcans . L

k L ;2‘ :* your spaﬁse, ) _—
“the relatives of the first pevson
namcd in the- declarations; -
tL “any other person while ysin;
- YOHUr. ear, :a newly acquu-e
-ear or & temporary substitute -
~car;- if its use s within the .
scops. of consent cf you. or .
;, your spouse; smd “

any. Othcr persan’ or orgam-:
zation. lable for the use of 4 -
overed tailer by ane of the. e
. .above msureds :
THERE 1S NO. COVERAGE WHEN i
A TRAILER IS USED WITH. A MO--. |
o . TOR' VEHICLE'. THAT- IS. NOT - .-

A :.‘COVERED "UNDER THE . LIABIL:
. - ITY. COVERAGE OF THIS POLICY. ..

3. “SECTION. T = MEDICAL PAYMENTS -
. 'COVERAGEC. .. " .

MEDICAL EXPENSES
B 'I'he paragraph that :cadr AL
: 'I‘hese mcurrsd °xp-=ns..s must b» :
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b. medlcal supphes, m::dlca-

tion or drugs preseribed

by a medical providsr hcensad"_'._
by the state to provide the spc-' :

© cific medical servn:es, and’ -
2. for fune;ral sarvmes. -
is deleted, ' ST
b, The fol!owmg is added T

Expenses are reasonable onl fy 1f they ae

consmtent with the usual -feeg char, ged:
y the matﬂsonty of similar medical
vxdsrs In

cific medical service. -

Services are necessary onfy xf the serv--_r _
+ ices are rendered by & medical provider
* within the legally auﬂmnze:d scope of the -

provider's pracfice and are essential n

achisving maximum medical improve. - .
ment for the baddy mjwy sustﬂmed o

the decident,

4. SECTION i - UNINSURED MOTOR VE-.

HICLE - COVERAGE U AND UNINSURED

MOTOR VEHICLE PROPERTY DAMAGE g

COVERAGET1 -
a. Tem 1 of the par

a land motor vehicle:™ is- changed to read;

An uninsured motor vehicle does not

include a land motor vehicle:

1. that has spplicable - I:ablhty o
coverage in the policy under.
which the uninsured “motor =

- vehicle coverage is provxde,d C

b The foliowing is added to the provision.ti- ;

tled Deciding Fault and Amount:

Subject to item 3¢ of Our Kight toRe-. " 7

Payments under CONDI- "
TIONS, any demand for arbitration will . -

. be bamred unless the written demand for”,
arbitration is made within two’ yem‘s after‘

cover Our

_-the date of the acmdent

' Slibjf.'.ﬂt to item’ 3¢ of Our nght to Re- N

cover Our Paynents under CONDE- .- ..
- 'TEONS, any suit filed sgainst us will pe . -1 .-
“harred un]ﬂss the-suit is ﬁied befare the;.

later of:

1. 60 days after we refus= o conscnt fgo
a written demand for arbitration; or -
2. two years after the date. of Lhc ac— i

cident, However: .. :

a. for any .claim mvolvmg a,‘."
motor vehicle msmed for ..

geopraphical area in wiigh . Lo
the expenses were mcum:d for the sper- | L

aph bcgmmng An e
uninsured molor vehicle doss not mclnde,_.-_ P

"~_'Z.' '_f -_: sku%ld glass regardless of your deductible,

bochiy in Illury lrabxhty at’ the _f S
';j- time ‘of .the accident; but the” ™~
*limits of linbility are lzss than -
+the limits for.uninsured mo<"
tor -vehicle - coverige under
tlits: policy, the twior ar peri
) ging on the date .
" -with our consent, - se.ttlcs WIﬂ’! oo
- the “bodily, ‘infjiry” lisbility - <7
- .~ suter or on-the date we advance -
it paymentio themsured e T
o ', if the-insurer of the owneror - ..., S L
1.0 ¥ operator” of. the wnminsured;.
o rmotor vehiclé is declared in-. - E
solvent, the two year periad -
begins on the daté the: én-
. .- sured receives nchcc of tha' c
‘:}:-mrolvcncy

c Ytéms'1 and 2% of When -Coverane U  - 5

. Does Not Apply:are changed to read:
THERE IS'NO CDVERAGE

- . 1,- FOR ANY INSURED, I TH&“\“ o
: . INSURED OR HIS OR HER PER- - - |
... .SONAL REPRESENTATIVE SET-

o [ TLES-WITH ANY.PERSON. OR. -

“.»"” ORGANIZATION WHO MAY BE'
.'LIABLE FOR.THE BODILY IN: . .
JURY: WITHOUT -OUR. WRIT-
“TEN GONSENT.".

“FOR- BODILY IN.IURY TO AN-"-"'

."-lma'cﬁux\mﬁkm FOLICY. | .
Itcm 2b of Whei' Cmrerag Dves Nnt'.
A.pply is dsletcd -de :

ERAG

" The follomn i adde.d CQ)MP i SR )
 “SEVE-CO RAGED and’ COLLISION - r
- ——COVERAGE(: : o ;
: .,.Ifwaoﬁcrtdﬁxyformempaxrofnam-' s

s windshield glass instzad of the re-. . »
"+ placement ‘of the”.windshield - and -yor .. §
~ agree-to hdve. sich repair made, we'will .-
the foll cost of repairing-the wind- . < .

“The foliowing is added to EMERGENCY. . |

.; ROAD SERVICE - COVERAGEH:.. - "

We will pay- the fair cost yoy insur for PR
-, your car for ]ocksnuth samc.s “P to_




Yinr

i
1

"
1
[

¥
.
1 Taan wr g Lt TRty

one hotr, to open your car if your key is

lost, stalen or locked inside your car: '

We will pay only the cost of labar.

6. CONDITIONS

Item a, Policy Terms, of condition 1; Pol-
icy Changes, is changed to read;

#  Policy Terms. The terms of this

policy may be changed or waived

-only by:
{1} anendorsement issued by us; or
. (2 the revision of this policy
- form to give broader cover
' without an extra charge. If
any coverage yom camy is

changed to give broader cov- -

erage, we will give you the

broader coverage without the -

issuance of a new policy as
of the date we make the
change effective. ’

b. “Htem ¢ of condition 2, Suit Against Us, is
changed to read; S

d. under uninsured motor vehicle
. coverage unless, subject to item
3¢ of Our Right to Recover Our
Payments under CONDITIONS,

the suit is-filed before ths later of: .

" (1) 60 days after we refuss 19

consent t0 & written demand

.. for arbitration; or

(2) two vears after the-date i:».f the

accident. However:

(a) for any claim involving &

- motor vehicle instwed -for
- ‘bodily injucy Hability at the
time of the accident, but
- the Hmits of Hability arc
“less than the limits for -

" instured motor vehicle cov="

-erage under this policy, the

two year period begins on. -
the date the frsured, with -

our -consent, scfties with
the bodily injury Lability
insurer or on the date we
advance -payment o the

Ssired, R

(b) if the insurer of the owner

or operator of t.he: gmin-_
sured motor vehicle 15 de-

clared insolvent, the two

year period begins on_the |

- date the insured receives
notice of the insolvency.

3

. ¢ Co

¥t this policy provides liability; medical .

ndition 5, Renewal, is changed to read: -

Renewal e

paymetts or uninsered motor vehicle

“coverage, we will renew such cover-

dges for a sufficient number of policy

- petiods to provide coverage during the
* two-year Guarantes Period shown on

* the declarations page. ‘We may amend
- the provisions znd conditions of thoss <.

coverages any time during fhe initial
two-year Guaraniee Period or any subss-
quent Guarantee Pedod, :

‘It is agreed that the renewal -prcnﬁum. '

. will be based upon the rates i effect,
the covc,raglcs' carried, the gglphcablc

Iimits' of liability, deductibles and

- pther elements that affect the premium

that apply at the time of renewal.

Other ~ elements “that may. .affect yorr
premium inclade, but are not imited 1ot

" a. drivers of yeur car and their apes

_and marital status;.. -
b, yourcarand its use; . ¢

c. " eligibility for -discounts or other

premium credits; o

d.". applicebility of a surcharge based -
o e?t?xer on .accident history,. or om

_.other factors. .. : )
A notice of onr infention to not renew

.- will be meiled to your last known ad- -
. -dress at least 30 days before the end of -

the Guarantee Period. The mailing of
it shall be sufficient proof of notice,
The policy will. not be terminated
priot to the'end of the two-year Guar
antee : Period shown on the declara-”

tions page. At the end-of the cument ~.
- Cluarantee Period, a2 subsequent Guar-

. antee.Period mdy bs provided.

" ‘Thesg agresments to renew are void if: - L

o

' . The premiuim for this p

a. “you fail to.pay. the promitm when

t e duejor ..

b, the' policy is canceled 'accordi’;'_tg--' :

- to condition 4. Cancellation. -

4 .Thgd;cundiﬁnn Cha}:lggl-"nf_fm&gp.ﬁg_is—_&e- ‘-

" &, Tie condition Premiumis changed toread:

" . based upon the. purchase of other in-

-~ fiiiated compaziss. .- -

serance from one of the State Farm af-

oficy may vary

T ooEe3s ‘
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The premium for this policy is based
on information - State Farm hasg ‘re-
ceived from you or other sources, If
the information is incorreet or incom-

plete, or changes during the policy pe-_ -
- Hod, you must inform State Farm of -

any changes regarding the following:

e 4
R e

annual mileage;

_ - 2. the persans who regularly dnve .
C , Your car, including newly §i- ..

censed fauﬁly_mcmbers;_ v
S 3. yowr marital stafus; or,”

1. your car, or its use, including -

Doy G o andn

~Tocation ‘where' y
Jis] rint:zpaﬂ}ff-ga:agcd;' S
You; agree that.if this information or'
any"offier” information. used ‘1o deter- -
mine the*premivm is-incorrect or in- -
. -Complets,  or -“changes  diri g the . oo
. - policy period, e m? decrease or in-. -

- -,. Crease the premivm during-the pdlic&y.,.;, L

- period based  upon *'the ‘corrected; ), - et

.completed’ or “changed information.

* .. You agtee. that if theépr'pmmm_is‘ de- .

., [ creased or increased during the policy” - V.. . ¢
" period, State-Farm will tefund of credit - ©

pay-or any ncresse in premium,
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Desiree Holt et al,, Plaintiffs-Appellees, v. Antonio Almendarez et al., Defendants-
Appellants, American Family Insurance et al., Defendants-Appellees.

No. 98AP-422

COURT OF APPEALS OF OHIO, TENTH APPELLATE DISTRICT, FRANKLIN
COUNTY

1998 Ohio App. LEXIS 5944

December 10, 1998, Rendered

PRIOR HISTORY: [*1] APPEAL from the Franklin
County Court of Common Pleas.

DISPOSITION: Judgment affirmed,

COUNSEL: Jami S. Oliver and Robert D. Erney, for
plaintiffs-appellees.

John C. Cahill, for defendants-appellants,

Frost & Maddox Co., L.P.A., and Mark S, Maddox, for
defendants-appelices.

JUDGES: MASON, ). YOUNG and TYACK, JI., con-
cur,

OPINIONBY: MASON

OPINION:
(REGULAR CALENDAR)

OPINION

MASON, .

On September 6, 1996, plaintiff-appelles, Desiree
Holt, stopped at an intersection behind a truck owned by
defendant-appellant, Dublin City Schoals, and operated
by defendant-appellant, Antonio Almendarez, an em-
ployee of defendant-appellant, Dublin City Schools
Board of Education. At the intersection, Almendarez
realized that he bad pulled out too far into the intersec-
tion and put his truck into reverse, backing up into Holt's
automobile, Miner damage was done to Holt's automo-
bile and no injuries were reported at the scene. As a re-
sult of this accident, Holt and her husband filed a lawsuit
against Almendarez; Dublin City Schools; Steve Ander-
son, Superintendent; and Dublin City Schools Board of

Education (hereinafter referred to collectively as "Board
of Education™),

At the time of the accident, Holt |*2] was insored
by defendant-appellee, American Family Insurance, who
was subsequently added as a defendant, On November
17, 1997, the Board of Education filed a motion for
summary judgment, arguing that Holt was entitled to
receive uminsured motorist coverage from American
Family and, as such, pursuant to R.C. 2744.05(B), the
Board of Education would be entitled to deduct those
benefits from any award rendered in this case. This mo-
tion was denied. On or about February 6, 1998, the
Board of Education filed a second motion for summary
judgment, which was also denied. The trial court
awarded Holt § 5,000 in compensatory damages and
found that American Family's medical payment coverage
was triggered by the accident. Thus, the Board of Educa-
tion was entitled to receive credit for any medical pay-
ments made. However, the trial court found that Ameri-
cai Family's uninsured motorist coverage was not trig-
gered by the accident. Furthermore, the trial court found
that the Board of Education was not immune and, as
such, found that there was no other insurance which
would be deducted before the Board of Education paid
the damage award. The Board of Education appealed the
decision of the Franklin County |*3] Court of Common
Pleas granting summary judgment to Holt and American
Family, assigning the following errors:

"l. The trial court committed reversible
error when it denicd the Board of Educa-
tion's original motion for summary judg-
ment.

A- 80
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"2 The trial court committed reversible
error when it denied the Board or Bduca-
tion's second motion for summary judg-
ment.

"3, The trial court failed to find that
American Family Insurance had an unin-
sured motorist obligation to the Plaintiffs
as a result of the September 6, 1996
automobile accident.

"4, The trial court failed to find that the
Plaintiff was entitled to receive uninsured
motorist coverage benefits from American
Family Insurance as a result of the Sep-
tember 6, 1996 automobile accident,

"3, The trial court erronecusly concluded
that the board of education’s cross-claim
in declaratory judgment failed to state a
claim upon which relief could be granted.

6. The trial court failed to deduct the un-
insured motorist coverage in American
Family Insurance's policy from the award
rendered in this case.

"7, The trial courl's finding that the board
of education has [*4| the primary pay-
ment obligation when the Plaintiff are en-
titied to receive insurance benefits from
another source was improper,

"&. The trial court's finding that American
Family Insurance had no uninsured mo-
torist payment obligation to the Plaintiff
was improper."

The Board of Education's assignments of error are inter-
related and the dispositive issue can be summarized as
follows: Is Holt entitled to collect uninsured motorist
benefits from her insurance company, American Family?

If Holt is entitled to collect uninsured motorist benefits,
then R.C. 2744.05(B) requires that all insurance be ex-
hausted before the political subdivision must pay. How-
ever, if Holt is not entitied to collect uninsured motorist
benefits, then there would be no other collateral source
of insurance and the Board of Education must pay the
judgment rendered.

In awarding summary judgment to Holt, the trial
court made the following findings:

" *Ex In the case at bar, the Board is not
immune from liability for the actions of
its employees. R.C. 2744.03(B). Like-
wise, the employee tortfeaser's immunity
does not bar the Plaintiff from recovering
from the Board, Therefore, the tortfeaser
[*5] employee's immunity from liability
does not in turn trigger the Plaintiff's UM
coverage becausc the forifeaser's em-
ployer, the Board, is still liable for the
acts of its employees performed during
the scope of their employment. Id. The
raufe of law in Ohio that tortfeaser immu-
nity acts to trigger the availability of UM
coverage is the exception, and not the
rule. Again, under Ohio law, immunity
has been held to trigger UM coverage, but
only when said immunity completely bars
an injured policy holder's recovery,
Therefore, the Plaintiffs UM coverage is
not available and the Board may not de-
duct said coverage from any award ren-
dered in this case."

When reviewing a trial court's ruling on summary judg-
ment, the court of appeals conducts an independent re-
view of the record and stands in the shoes of the trial
courl. Jones v. Shelly Co. (1995), 106 Ohio App. 3d 440,
443, 666 N.E.2d 316. Summary judgment is appropriate
upon a demonstration that: (1) there is no genuine issue
of materiai fact; (2) the moving party is entitled to judg-
ment as a matter of law; and (3) that reasonable minds
can come to but one conclusion, and that conclusion is
adverse to the party against whom |*6] the motion for
summary judgment is made, who is entitled to have the
evidence construed most strongly in his favor. Harless v.
Willis Day Warehousing Co. {1978), 54 Qhio St 2d 64,
375 N.E.2d 46.

Il is undisputed that, in the case at bar, the Board of
Education is a political subdivision pursuant to R.C
2744.01¢F). It is also undisputed that Almendarez was
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acting within the scope and course of his employment at
the time of the accident and, as such, is immune from
liability pursuant to R.C. 2744.03(6}. The Board of Edu-
cation stipulated that Dublin City Schools and their em-
ployees have a § 2,000,000 Hability insurance policy
with Nationwide Isurance. The Board of Education
does not claim any statutory or common-law immunity

for itself, but claims that the immunity granted to Al-

mendarez triggers the uninsured motorist coverage of
Holt's insurance policy. We disagree.

Political subdivisions are provided general immunity
pursuant to R.C. 2744.02(A), unless the facts of a claim
come under one of five exceptions contained in R.C
2744.02(B). In the case at bar, the relevant section is R.C.
2744.02(B)(1}, which provides:

"Except as otherwise provided in this di-
vision, political |*7] subdivisions are li-
able for injury, death, or loss to persons or
propetty caused by the negligent opera-
tion of any motor vehicle by their em-
ployees upon the public roads, highways,
or streets when the employees are en-
gaged within the scope of their employ-
ment and authority, *** "

in addition to the general immunity provided to political
subdivisions, R.C. 2744.03 bestows certain additional
defenses and immunities on the political subdivision and
its employees. Relevant to this appeal s RC
2744.03(A4)(5), which states:

*The political subdivision is immune from
liability if the injury, death, or loss fo per-
sons or property resulted from the exer-
cise of judgment or discretion in deter-
mining whether to acquire, ot how to use,
equipment, supplies, materials, personnel,
facilities, and other resources, unless the
judgment or discretion was exercised with
malicious purpese, in bad faith, or in a
wanten and reckless manner.”

There have been no allegations that Almendarez acted
with malicious purpose, in bad faith or in a wanton and
reckless manner, Accordingly, in order for this defense
to apply, the Board of Education must establish that the
act of driving the truck |*8] invoived an exercise of
judgment. In a factually analogous case, this court has
held that the legislature could not have intended that the
operational act of a school bus driver in deciding whether

or not to pass a bicycle rider would constitute discretion-
ary acts for which immunity is provided. Siders v. Rey-
noldsburg School Dist. (1994), 99 Ghic App. 3d 173, 630
N.E2d 150.

Therefore, after a review of the record and applica-
ble statutes, we find that, while Almendarez is immune
from liability, there is no statutory authority for the
Board of Education to claim immunity based solely on
the immunity of Almendarez. Accordingly, the Board of
Education's citation fo R.C. 3937. 18, which provides that
an insurer must pay uninsured motorist coverage to an
insured where the tortfeaser is immune, ts not applicable
to the case at bar because the Board of Education is not
immune.

The basic purpose of the uninsured molorist statute,
R.C. 3937.18, is to protect persons injured in an automo-
bile accident from uncompensated losses because a tort-
feaser lacked liabilily coverage. York v. State Farm Fire
& Cas. Co. (1980), 64 Ohio St 2d 199, 202, 414 N.E2d
423, R.C. 3937.18 provides, in pertinent [*9] part;

"No automobile Jiability or motor vehicle
liability policy of insurance insuring
against loss resulting from liability im-
posed by law for bodily injury or death
suffered by any person arising out of the
ownership, maintepance, or use of a mo-
tor vehicle shall be delivered or issued for
delivery in this state with respect to any
motor vehicle registered or principally ga-
raged in this state unless both of the fol-
lowing coverages are provided to persons
insured under the policy for loss due to
bodily injury or death suffered by such
persons:

*(1) Uninsured motorist coverage, which
shall be in an amount of coverape equiva-
lent to the automohile liability or motor
vehicle liability coverage and shall pro-

vide protection for bodily injury or death
ok ot

"For purposes of division (A)(1) of this
section, a person is lepally entitled to re-
cover damages if he is able to prove the
elements of his claim that are neccssary to
recover damages from the owner or op-
erator of the uninsured motor vehicle. The
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fact that the owner or operator of the un-
insured motor vehicle has an immunity,
whether based upon a statute or the com-
mon law, that could be raised as a defense
1*10] in an action brought against him by
the person insured under uninsured motor-
ist coverage does not affect the insured
person's right to recover under his unin-
sured motorist coverage.”

The phrase, "legatly entitled to recover,”" means the in-
sured must be able to prove the elements of his or her
claim. Swmwalt v. Allstate Ins. Co. (1984), 12 Ohio St,
3d 204, 466 N.E.2d 544. Holt would only be lepally enti-
tled to recover uninsured motorist benefits if she was
injured by an uninsured motorist. We have found that the
Board of Education is not immune from labitity. Fur-
ther, the Board of Education stipulated that it holds an
insurance policy with Nationwide for § 2,000,000, Con-
sequently, the Board of Education's arguments must fail.

The Board of Education further argues that the pro-
visions of R.C. 2744.05(B), are applicable 1o the case at
bar. We disagree,

R.C. 2744.05(B) provides, in pertinent part:

"If a claimant receives or is entitled to re-
ceive henefits for injuries or loss allegedly
incurred from a policy or policies of in-
surance or any other source, the benefits
shali be disclosed to the court, and the
amount of the benefits shall be deducted
from any award |*11} against a political
subdivision recovered by that claimant.
No insurer or other person is entitled to

bring an action under a subrogation provi-
sion tn an insurance or other contract
against a political subdivision with respect
to such benefits, *** "

The Supreme Court has noted that this statute serves two
purposes: {1} to conserve the financial resources of po-
litical subdivisions by limiting their tort liability, and (2)
to permit injured persons who have no source of reim-
bursement for their damages to recover for a tort com-
mitted by a political subdivision. Menefee v. Queen City
Metro (1990), 49 Ohio 8. 3d 27, 29, 550 N.E.2d 181,
Further, the court has stated that the purpose and lan-
guage of R.C. 2744.05¢(B) evinces a legislative intent to
place the financial burden on the insurer and not the po-
litical subdivision. Galanos v. Cleveland (1994), 70 Ohio
S1.3d 220, 221, 638 N.E.2d 530,

However, because Holt is not legally entitled to re-
ceive uninsured motorist benefits because the Board of
Education is not immune from liability and is covered by
liability insurance, R.C. 2744.05{B) is not applicable to
the case at bar.

We find that summary judgment was properly
granted, |¥12] as there is no genuine issues of material
fact and reasonable minds can reach but one conclusion.

-The Board of Education is not entitled to use the provi-

sions of R.C. 2744.05¢B) because there is no other insur-
ance to which Holt is legally entitled to receive,

The Board of Education's assignments of error are not
well-taken and are overruled, The judgment of the trial
court is affirmed.

Judgment affirmed.
YOUNG and TYACK, JJ., concur.
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OPINION BY: FAIN

OPINION
FAIN, ).

I*P1] ‘This is a dispute over who is primarily liable
for injurics incurted by Western Rogers as a result of a
motor vehicle collision caused by the negligence of an
employee of the City of Dayton. State Farm Mutual
Automobile Insurance Company, the underwriter of a
palicy of uninsured/underinsured motorist insurance is-
sued to Rogers, contends that because the City of Dayton
is self-insured, in a "practical sense,” its Hability is ex-
cluded from the scope of the uninsured/underinsured
motorist coverage. This would leave the City of Dayton
responsible for damages. The City of Dayton contends
that it is not self-insured, so that its liability is not ex-
cluded from the scope of the uninsured/underinsured
motorist coverage, with the result that State Farm is re-

sponsible, [|**2] and subrogation is not permitted
against a municipality.
[*P2] The City of Dayton obtained summary

judgment in its favor, from which State Farm appeals.
We agree with the trial court that the City of Dayton is
not, as a matter of law, self-insured. Therefore, the
judgment of the trial court is Affirmed.

I

{*P3} In April, 2002, Ear] Moreo, 111, a traffic sig-
nal electrician employed by the City of Dayton, was dis-
patched to the intersection of Emerson and Salem Ave-
nues in Dayton. After checking the operation of a traffic
signal, he began to execute a U-turn and struck an auto-
mobile owned and operated by Western Rogers. Rogers
had an automobile insurance policy issued by State
Parm, The insurance policy provided for uninsured mo-
torist coverage.

|*P4] Rogers brought this action against the City of
Dayton and Moreo. Rogers aileges that the City of Day-
ton and Moreo are liable for his injuries, and that State
Farm is also monetarily responsibie to pay for his inju-
ries within the limits of his uninsured/underinsured mo-
torist ("UM/UIM") policy provisions. All four of the
parties filed motions for summary judgment. State Farm
moved for summary judgment on the ground that Rogers
|**3] was not entitled to uninsured motorist benefits
under his State Farm policy, because the City of Dayton
is a self-insured entity, not an uninsured entity. Moreo
and the City moved for partial summary judgment on the
grounds that they are immune from liability, the City is
uninsured for purposes of determining Rogers's entitle-
ment to UM/UIM benefits under R.C. 3937.18, and they
are entitled to an offset for any UM/UIM benefits Rogers
was entitled to receive from State Farm,

[¥P51 The trial court granted Rogers's motions for
summary judgment, holding that State Farm would be
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held financiaily respongible to the limits of its uninsured
motorist coverage if the City of Dayton and/or Moreo
were found legally responsible for Rogers's injuries. The
trial court granted Moreo’s motion for summary judg-
ment, holding that Moreo is immune from liability under
Chapter 2744 aof the Revised Code. The trial court
granted the City of Dayton's motion for summary judg-
ment, holding that the City is "uninsured" for purposes of
the uninsured motorist policy. The trial court denied
State Farm's motion for summary judgment,

[*P6] State Farm moved for reconsideration of the
|**4] trial court decision relating to the motions for
summary judgment. The trial court denied State Farm's
motion for reconsideration. Thereafter, the trial court
entered an order finding no just reason for delay. State
Farm appeals from the summary judgment rendered
against it.

I

j*P7] State Farm asserts four assignments of error,
as follows:

|*P8] "THE TRIAL COURT ERRED IN
DENYING APPELLANT STATE FARM MUTUAL
AUTOMOBILE INSURANCE COMPANY'S MOTION
FOR SUMMARY JUDGMENT AND GRANTING
APPELLEE CITY OF DAYTON'S MOTION FOR
SUMMARY JUDGMENT.

{*P9]  "THE TRIAL COURT ERRED IN
HOLDING THAT THE CITY OF DAYTON WAS NOT
A SELF-INSURED ENTITY UNDER OHIO LAW,
AND, CONSEQUENTLY, THAT THE PLAINTIFF
WAS ENTITLED TO UM/UIM COVERAGE UNDER
HIS STATE FARM POLICY OF INSURANCE.

[*P10] "THE TRIAL COURT ERRED BY
CONSIDERING ONLY WHETHER THE CITY OF
DAYTON WAS SELF-INSURED UNDER THE OHIO
FINANCIAL RESPONSIBILITY ACT AND NOT
CONSIDERING WHETHER THE CITY WAS SELF-
INSURED UNDER OTHER OHIQ STATUTES AND
OHIO COMMON LAW GOVERNING FINANCIAL
RESPONSIBILITY.

[*P11] "THE TRIAL COURT ERRED IN
HOLDING THAT THE CITY OF DAYTON 1S NOT
SELF-INSURED UNDER THE LANGUAGE OF THE
STATE FARM POLICY."

[*P12] |**5] We will address State Farm's. four
assignments of error together because they all turn upon
whether the City of Dayton is self-insured for purposes
of the insurance policy and R.C 393718 "Appellate
review of a decision by a trial court granting summary
judgment is de novo." Cox v. Kettering Medical Center,
Monigomery App. No. 20614, 2005 Ohio 5003, P 35.

|*P13] This appeal relates to an action commenced
by a plaintiff, Rogers, seeking to recover damages flow-
ing from an automobile accident allegedly caused by the
negligence of an employee of the City of Dayton, Moreo.
"[Plolitical subdivisions are liable for injury, death, or
loss to person or property caused by the negligent opera-
tion of any motor vehicle by their employees when the
employees are engaged within the scope of their em-
ployment and authority." R.C. 2744.02¢B)(!). It is undis-
puted that Moreo was engaged within the scope of his
employment and authority. Pursuant to R.C. 2744.03(4),
an employee of the City of Dayton has immunity from
liability in a civil action brought to recover damages for
injury to persons allegedly |**6] caused by any act or
omission in connection with a governmental function.
Therefore, Moreo arguably is immune from liability to
Rogers. Unlike its employee, however, the City of Day-
ton does not have immunity from Rogers's action. See
R.C. 2744.02(B)(1), 2744.03¢4). Thus, the question be-
comes who should pay for damages resulting from
Moreo's alleged negligence arising in the course of his
employment with the City.

[*P14} State Farm makes the straightforward ar-
gument that the City should pay the damages, because
the alleged negligence of the City's employee caused
Rogers's injuries, the City has not articulated any basis
on which the City should be granted immunity, and the
City has not shown that it is unable to pay damages to
Rogers. This approach was eloguently endorsed by Judge
Painter in Safe Aute Ins. Co. v. Corson, 155 Ohio App.
3d 736, 2004 Ohio 24%, 803 N.E2d 863, P 5-13:
"Corson owned an insurance policy with Safe Auto. The
policy included uninsured-motorist and underinsured-
motorist CUM/UIM") coverage. Responsible people buy
UM/UIM coverage to protect themselves against irre-
sponsible drivers who do not have any insurance |**7|
or enough insurance. . . . But the city did not buy insur-
ance to cover these damages. Neither did it comply with
the rules to be a ‘self-insurer’ under the UM/UIM stat-
utes. It simply chose to pay damages or judgments out of
the city coffers, which is perfectly proper. The city
somehow concocted the theory that someone else should
pay. That someone else was Safe Awto. This was evi-
dently because Safe Auto was the only insurance com-
pany involved. But why should Sate Auto-the insurance
company for the irnocent driver-pay damages the city of
Cincinnati owes? , . . [TThe city of Cincinnati was not
required to follow the self-insurance certification meth-
ods prescribed by the financial responsibility law. Be-
cause it was presumed to be responsible, it did not have
to file papers with the state guaranteeing that it was able
to pay damages. The city was allowed to pay out of city
coffers. Somehow, the city interpreted this to mean that it
was uninsured, unself-insured, and unliable. The city's
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argument is that, by not complying with a law it does not
have to comply with, it can escape paying what it owes."

I*P15)
clearly commanded a different |[**8)
4509.72(4) provides as follows:

{*P16} "Any person in whose name more than
twenty-five motor vehicles are registered in this state
may qualify as a self-insurer by obtaining a certificate of
self-insurance issued by the registrar of motor vehicles as
provided in division (B) of this section."

In our view, the General Assembly has
result. R.C.

|*P17] Because the City of Dayton owns more than
23 motor vehicles, it could obtain a certificate of self-
insurance, and thereby qualify as a self-insurer under
Ohio Revised Code Chapter 4509, entitled “Financial
Responsibility." It did not do so.

|*P18] At the relevant time, which the parties rec-
ognize is the most recent renewal of State Farm's
UM/UIM  policy preceding the accident, R.C
3937.18(K)(3) defined "uninsured motor vehicle" as fol-
lows:

[*P19] "(K) As used in this section, 'uninsured mo-
tor vehicle' and "underinsured metor vehicle' do not in-
clude any of the following motor vehicles:

[*pzﬂl LS T

{*P2E} "(3) A motor vehicle self~insured within the
meaning of the financial responsibility law of the state in
which the motor vehicle is registered."

|*P22] Because the motor vehicle the |**9| opera-
tion of which caused Rogers’s injuries was not self
insured within the meaning of the financial responsibility
law of Ohio, R.C. Chapter 4509, it was not excluded
from the definition of an uninsured motor vehicle, within
the plain meaning of R.C. 3937.18(K){3). Consequently,
as the trial court held, Rogers's injury was within the
scope of State Farm's uninsured motor vehicle coverage.

1*P23] R.C. 2744.05(B) provides as follows:

|*P24] "If a claimant receives or is entitled to re-
ceive benefits for injuries or loss allegedly incurred from
a policy or policies of insurance or any other source, the
benefits shall be disclosed to the Court, and the amount
of benefits shall be deducted from any award against a
political subdivision recovered by the claimant. No in-
surer or other person is entitled to bring an action under a
subrogation provision in an insurance or other contract
against a political subdivision with respect to such bene-
fits."

[*P25] 1t is the collateral source rule clearly set
forth in R.C. 2744.05(B) that establishes the result to
which Judge Painter took offense in Safe Auto Ins. Co, v.

Corson, supra, [**10} because it shifis the financial
responsibility from a municipality that has employed an
immune tortfeasor to the insurance carrier that has pro-
vided uninsured motorist coverage to the tort victim,
while charging the tort victim a premium for that cover-
age. Without endorsing the reasoning, we can imagine
the Ohic General Assembly having decided, as a matter
of policy, that it is preferable to impose the financial
harm resulting from a motor vehicle tort upon a commer-
cial insurance carrier, who has received a premium for
uninsured motorist coverage, as opposed to either: (1) the
tort victim; (2) the municipal employee who was acting
within the scope of duties for which immunity is pro-
vided under R.C. 2744.02; or (3) the municipality that
employed the tortfeasor. In short, the General Assembly
appears to have adopted a schedule of preference for who
should bear the harm of a tort caused by a municipal
employee acting within the scope of his immunity as
follows: (1) an insurance carrier providing uninsured
motorist coverage to the victim, if thete is one; (2) the
municipality; and (3) the tort victim. The General As-
sembly has obviously found public policy in favor
[**11] of immunity for the municipal employee, and has
decided that of the three other potential bearers of the
loss, the tort victim is the least able to sustain the loss,
the municipality is the next least able to sustain the loss,
and the insurance carrier is in the best position to sustain
the loss. While we might not agree with this schedule of
preference, we do not find it to be irrational.

[*P26] State Farm's assignments of error are over-
ruled.

I

1*P27}  All of State Farm’s assignments of error
having been overruled, the judgment of the trial court is
Affirmed.

WOLFF, P.J., concurs.
DISSENT BY: DONOVAN

DISSENT
DONOVAN, L., dissenting:
|*P28] | disagree,

|*P29] Judge Painter's approach is consistent with
the purpose behind UM/UIM coverage. "The purpose of
UM/UIM coverage is to protect persons from losses
which, because of the tortfeasor's lack of liability cover-
age, would otherwise go uncompensated.” 58 Ohio Ju-
risprudence 3d (2005) 435-36, Insurance, Scction 999. It
is undisputed that, despite Moreo's immunity from Habil-
ity, the City is liable for damages arising from Moreo's
negligent acts within the course of his employment with
the City. Also, there has [**12] been no argument that

A- 36



Page 4

2007 Ohio 673, *; 2007 Ohic App. LEXIS 600, **

the City is unable to pay such damages. Thus, it appears
that the City of Dayton is able to compensate Plaintiff for
his damages and there does not appear to be any risk of
Plaintiff going uncompensated due to a lack of liability
coverage on the part of the City of Dayton. Therefore,
forcing State Farm to pay damages to Plaintiff does not
appear to fit within the purpose of UM/UIM coverage.

|*P30] The trial court and majority reject Judge
Painter's common sense approach and find that the City
was uninsured within the meaning of the uninsured mo-
torist statute and State Farm's insurance policy with Mr.
Rogers. Pursuant to the vetsion of R.C. 3937.18(K} ap-
plicable to the present dispute, a motor vehicle is ex-
cluded from the definition of "uninsured motor vehicle”
where the motor vehicle is selfinsured within the mean-
ing of the financial responsibility law of the state in
which the motor vehicle is registered. The insurance pol-
icy between Plaintiff and State Farm provides a similar
exclusion from the definition of uninsured motor vehicle.
State Farm argues that the City of Dayton's motor vehicle
is excluded from the definition {**13} of uninsured mo-
tor vehicle because the City of Dayton is self-insured. On
the other hand, the City of Dayton argues that it is not
self-insured within the meaning of the financial respon-
sibility law of Chio.

|*P31] "Self-insurance' is the retention of the risk
of loss by the one bearing the original risk under the law
ot contract. It is the practice of setting aside a fund to
meet losses instead of insuring against such through in-
surance, self-insurance being the antithesis of insurance,
for while insurance shifts the risk of loss from the in-
sured to the insurer, the seifeinsurer retains the risk of
loss imposed by law or contract." 57 Ohio Jurisprudence
3d (2005) 317, Insorance, Section 247. The City con-
cedes that it is seif-insured in the sense that it does not
purchase automobile insurance and it does set aside cer-
tain monetary amounts each year in its budget for the
payment of claims against the City.

I*P32] The City's decision not to purchase insur-
ance is perfectly acceptable. R.C. 2744 08(A)(2)(a) pro-
vides that a "political subdivision may establish and
maintain a self-insurance program relative to its and its
employees' potential liability |**14] in damages in civil
actions for injury, death, or loss to persons or property
allegedly caused by an act or omission of the political
subdivision or any of its employees in connection with a
governmental or proprietary function. The pelitical sub-
division may reserve such funds as it deems appropriate
in a special fund that may be established pursuant to an
ordinance or resolution of the political subdivision . .. ."

|*P33} The City of Dayton's self-insurance pro-
gram is provided for in its Municipal Cede. Pursuant to
Sec. 36,203 of the Dayton Municipal Code, judgments

on personal injury claims are limited to funds that have
been "specifically appropriated on an annual basis for
payment of claims and judgments." Further, Sec. 36,204
requires the City Manager to submit annually to the City
Commission a recommended appropriation for payment
of claims and judgments. In determining the amount of
funds to be appropriated, the City Manager and Commis-
sion may consider the list of non-exclusive information
set forth in Sec. 36.204(A)-(1).

|*P34] The trial court held and the majority con-
curs that being sekf-insured in this "practical sense” does
not necessarily mean that the City [**15] is self-insured
in the relevant, legal sense. State Farm disagrees, arguing
that the Supreme Court's holding in Grange Mut, Cas.
Co. v. Refiners Transport & Terminal Corp. (1986), 21
Ohio St.3d 47, 21 Ohio B. 331, 487 N.E.2d 310, supports
a finding that the City is self-insured rather than unin-
sured for purposes of R.C. 3937./8(K) and the insurance
policy. The City responds that whether it is self-insured
in the practical sense is irrelevant, because the inquiry
necessitated by R.C. 3937, 18¢K} and the insurance policy
is whether the City is self-insured within the meaning of
the financial responsibility law. The City contends that
the motor vehicle driven by Moreo cannot be considered
self-insured within the meaning of the financial respon-
sibility law of Ohio, because the City does not have a
certificate of self-insurance under Ohio's Financial Re-
sponsibility Act ("FRA™), Chapter 4509.01, et seq.

1*P35] Under the FRA, "[aJny person in whose
pame more than twenty-five vehicles are registered in
this state may qualify as a self-insurer by obtaining a
certificate of self-insurance issued by the registrar of
motor vehicles . . . ." R.C. 4509.72(4) |**16] . "The
registrar shall issue a certificate of self-insurance upon
the application of any such person who is of sufficient
financial ability to pay judgments against him." R.C.
4309.72(B). In sum, the registrar is required to issuec a
certificate of self-insurance to any person who has more
than twenty-five vehicles registered in Ohio, is finan-
cially able to pay judgments against him, and requests
the certificate. It is undisputed that the City of Dayton is
exempt from the FRA. R.C. 4509.71. It is similarly un-
disputed that the City of Dayton does not have a certifi-
cate of self-insurance issued by the registrar. The City
argues that these two uncontested facts are sufficient to
tesolve this appeal in its favor because the lack of a cer-
tificate of self-insurance prevents State Farm from estab-
lishing that the City is se{f-insured within the meaning of
the financial responsibility law. | disagree.

|*P36]| The relevant inquiry under RC.
3937 18¢K)(3) is not whether the City of Dayton has a
certificate of self-insurance and is in fact self-insured
under the FRA, Indeed, the City would have no reason to
request [**17| a certificate of self-insurance where the
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City is exempt from the very law that requires a person
to obtain the certificate of self-insurance. Rather, the
relevant guestion is whether the City is self-insured
within the meaning of the FRA. Thus, the key inquiry is
whether the City meets the requirements for a certificate
of self-insurance, A review of the statutory requirements
reveals that the City does meet the relevant requirements.

[*P37] Pursuant to R.C. 4509.72(B}, the registrar
must issue a certificate of self-insurance to any person
who has more than twenty-five vehicles registered in
Ohio, requests the certificate, and is financially able to
pay judgments against him. It is undisputed that the City
has more than twenty-five vehicles registered in Ohio.
Moreover, it is undisputed that the City is financially
able to pay judgments against it. Indeed, the City con-
cedes that it sets aside certain funds each year io pay
judgments against it. Moreover, the City's exemption
from the FRA is based on the presumption given to a
political subdivision of the state that the subdivision is
financially responsible. Thus, | would conclude that the
City |**18} s financially responsible and qualified to
receive a certificate of self-insurance.

|*P38] The presumption in R.C. 4509.7] that the
City of Dayton is financially responsible is supported by
the City's Municipal Code. "Proof of financial responsi-
bility" is defined by statute as "proof of ability to respond
in damages for liability, on account of accidents occur-
ring subsequent to the effective date of such proof, aris-
ing out of the ownership, maintenance, or use of a motor
vehicle in the amount of twelve thousand five hundred
dollars because of bodily injury to or death of one person
in any one accident, . .. " R.C. 4509.0/(K). The City of
Dayton has created a limitation of its liability relating to
damages recoverable in an action against the city for
personal injury or property damage arising out of a single
occutrence, or sequence of occurrences, in a tort action.
The limitation is a sum not in excess of $250,000 per
person and $500,000 per occurrence. Dayton Municipal
Code, Sec. 36.205(B)(2). The City of Dayton, through its
Municipal Code, clearly contemplated paying judgments
in amounts equal to or excceding the $12,500 [**19]
that is required under the FRA to show proof of financial
responsibility. In short, the City of Dayton is financially
responsible within the meaning and purpose of the FRA.

{*P39] The only thing preventing the City of Day-
ton from having a certificate of self-insurance under the
FRA is that the City has not requested such a certificate.
Once again, it is understandable why the City has not
requested a certificate-it is unnecessary because the City
is exempt from the FRA. However, the fact that the City
did not request a certificate that it was not legaily obli-
gated 1o request does not mean that the City is not self-
insured within the meaning and spirit of the financial
responsibility law. On the contrary, 1 would find that the

City's practice of annually setting aside funds to pay tort
Judgments constitutes being self-insured and financially
responsible within the meaning and purpose of the finan-
cial responsibility law. To hold otherwise would allow
the City of Dayton to use the fact that it is presumed fi-
nancially responsible under the FRA to act tinancially
irresponsible in situations where its employees are in-
volved in automobile accidents.

[*P40] The City of |**20] Daylon argues that our
prior decisions in Jennings v. City of Dayton (1996}, 114
Ohio App.3d 144, 682 N.E2d 1070, and Anderson v.
Nationwide Ins. Ca, (Sept. 19, 1997), Montgomery App.
No. 16309, 1997 Ohio App. LEXIS 4199, require us to
find that the City of Dayton is uninsured. | disagree. In
Jennings, the plaintiff was injured in an accident with a
motor vehicle owned by the City of Dayton and driven
by a city employee. At the time of the accident, the City
of Dayton was not covered by a motor vehicle liability
insurance policy. Rather, the City was self-insured under
the provisions of R.C. 2744.08(A)(2){a). Based on a re-
view of the caselaw, we found that "the trend in the Su-
preme Court and in this court is to define self-insurers as
uninsured and to maximize the uninsured motorist pro-
tection afforded to insured persons.” Jennings, 114 Chio
App.3d at 148. Consequently, we held that "self-
insurance' is the legal equivalent of no insurance for pur-
poses of the distribution of uninsured motorist benefits in
accordance with R.C. 3937.18." Id at 150. Our holding
was based on a reading of the 1996 version of R.C.
3937.18 |**21] , which did not include an exclusion for
"self-insurers." Subsequent to our decistons in Jennings
and Anderson, however, the General Assembly revised
R.C. 393718, providing for an exclusion of self-insurers
from the definition of uninsured motor vehicle. There-
fore, Jennings and Anderson are inapposite.

[*P41] Finally, the City of Dayton argues that the
public policy behind R.C. 2744,05¢B) supports a finding
that the City of Dayton is uninsured. R.C. 2744.05(B)
provides that "If & claimant receives or is entitled to re-
ceive benefits for injuries or loss allegedly incurred from
a policy or policies of insurance or any other source, the
benefits shall be disclosed to the court, and the amount of
the benefits shall be deducted from any award against a
poiitical subdivision recovered by that claimant. No in-
suter or other person is entitled to bring an action under a
subrogation provision in an insurance or other contract
against a political subdivision with respect to such bene-
fits.” According to the City of Dayton, R.C. 2744.05(B)}
serves two purposes: "1. To 'conserve |**22} the fiscal
resources of politicat subdivisions by limiting their tort
liability'; and 2, To "permit injured persons who have no
resource of reimbursement for their damages, to recover
for a tort committed by [a} political subdivision." Appel-
lee's Brief, p. 13 (quoting Menefee v. Queen City Metro
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(1990), 49 Ohio St.3d 27, 29, 550 N.E.2d 181). The City
of Dayton's reliance on R.C. 2744.05¢(B) is misplaced.
R.C. 2744.05(B), by its own terms, is confined to situa-
tions where the claimant is entitled to benefits under his
ot her insurance policy. In the present case, Plaintiff is
not entitled to uninsured motorist benefits under his in-
surance policy with State Farm, because the City of Day-

toﬁ_is self-insured. Therefore, the provisions of RC
2744.05(8B) are inapplicable,

|*P42] 1 would conclude that the trial court erred in
holding that the motor vehicle driven by Moreo was un-
insured. In choosing to be self-insured for the purposes
of the FRA, the City obligated itself to pay. | would sus-
tain State Farm's assignments of error and would reverse
the judgment {**23] of the trial court.
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§ 9.83. Liability insurance for state and local officers or employees for motor vehicle, aircraft
or watercraft accidents; vehicle liability fund

(A) The state and any political subdivision may procure a policy or policies of insurance
Insuring Its officers and employees against liability for injury, death, or loss to person or
property that arises out of the operation of an automobile, truck, motor vehicle with auxiliary
equipment, self-propelling equipment or trailer, aircraft, or watercraft by the officers or
employees while engaged in the course of their employment or official responsibilities for the
state or the political subdivision. The state is authorized to expend funds to pay judgments
that are rendered in any court against its officers or employees and that result from such
operation, and is authorized to expend funds to compromise claims for liability against its
officers or employees that result from such operation. No Insurer shall deny coverage under
such a policy, and the state shall not refuse to pay judgments or compromise claims, on the
ground that an automobile, truck, motor vehicle with auxiliary equipment, self-propelling
equipment or trailer, aircraft, or watercraft was not being used in the course of an officer's or
employee’s employment or official responsibilities for the state or a political subdivision
unless the officer or employee who was operating an automobile, truck, motor vehicle with
auxiliary equipment, or self-propelling equipment or trailer is convicted of a violation of
section 124.71 of the Revised Code as a result of the same events.

(B} Funds shali be reserved as necessary, in the exercise of sound and prudent actuarial
Jjudgment, to cover potential expense, fees, damage, loss, or other liability. The
superintendent of insurance may recommend or, if the state requests of the superintendent,
shall recommend, a specific amount for any period of time that, in the superintendent's
opinion, represents such a judgment.

(C) Nothing in this section shall be construed to require the department of administrative
services to purchase liability insurance for all state vehicles in a single policy of insurance or
to cover all state vehicles under a single plan of self-insurance,

(D) Insurance procured by the state pursuant to this section shall be procured as provided in
section 125.03 of the Revised Code.

(E) For purposes of liability insurance procured under this section to cover the operation of a
motor vehicle by a prisoner for whom the insurance s procured, "employee” includes a
prisoner in the custody of the department of rehabilitation and correction who is enrolled in a
work program that is established by the department pursuant to section 5145.16 of the
Revised Code and in which the prisoner is required to operate a motor vehicle, as defined in
section 4509,01 of the Revised Code, and who is engaged in the operation of a motor vehicle
in the course of the work program.

(F) There is hereby created in the state treasury the vehicle liability fund. All contributions

collected by the director of administrative services under division (I) of this section shall be
deposited into the fund, The fund shall be used to provide insurance and self-insurance for
the state under this section. All investment earnings of the fund shall be credited to it.

(G) The director of administrative services, through the office of risk management, shall
operate the vehicle liability fund on an actuarially sound basis.

(H) Reserves shall be maintained in the vehicle Kability fund in any amount that is necessary
and adequate, in the exercise of sound and prudent actuarial judgment, to cover potentia!
liability claims, expenses, fees, or damages. Money in the fund may be applied to the
payment of liability claims that are filed against the state in the court of claims and
determined in the manner provided in Chapter 2743. of the Revised Code. The director of
administrative services may procure the services of a qualified actuarial firm for the purpose

A-90
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of recommending the specific amount of money that is required to maintain adequate
reserves for a specified period of time.

(I) The director of administrative services shall collect from each state agency or any
participating state body its contribution to the vehicle liability fund for the purpose of
purchasing insurance or administering self-insurance programs for coverage authorized under
this section. The amount of the contribution shall be determined by the director, with the
approval of the director of budget and management. It shall be based upon actuarial
assumptions and the relative risk and loss experience of each state agency or participating
state body. The amount of the contribution also shall include a reasonable sum to cover
administrative costs of the department of administrative services.

% History:

127 v 667 (Eff 9-17-57); 133 v H 521 (Eff 11-17-69); 136 v H 1406 (Eff 4-14-76); 138 v S
76 (Eff 3-13-80); 138 v H 736 (Eff 10-16-80); 138 v 5 76, § 4 (Eff 12-31-85); 141 v H 176,
§ 6 (Eff 11-20-85); 142 v S 308 (Eff 3-14-89); 147 v S 111, Eff 3-17-98; 150v H 95, § 1,
eff. 9-26-03.
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g§ 2744,03. Defenses or immunities of subdivision and employee

{(A) In a civil action brought against a political subdivision or an employee of a political
subdivision to recover damages for injury, death, or loss to person or property allegedly
caused by any act or omission in connection with a governmental or proprietary function, the
following defenses or immunities may be asserted to establish nonliability:

(1) The political subdivision is immune from liability if the employee involved was engaged
in the performance of a judicial, quasi-judicial, prosecutorial, legistative, or quasi-legislative
function.

(2) The political subdivision is immune from liability if the conduct of the employee
involved, other than negligent conduct, that gave rise to the claim of liability was required by
law or authorized by law, or if the conduct of the employee involved that gave rise to the
claim of liability was necessary or essential to the exercise of powers of the political
subdivision or employee.

(3) The political subdivision is immune from liability if the actlon or failure to act by the
employee involved that gave rise to the claim of liability was within the discretion of the
employee with respect to policy-making, planning, or enforcement powers by virtue of the
duties and responsibilities of the office or position of the employee.

(4) The political subdivision is immune from fiability if the action or failure to act by the
political subdivision or employee involved that gave rise to the claim of liability resulted in
injury or death to a person who had been convicted of or pleaded guilty to a criminal offense
and who, at the time of the injury or death, was serving any portion of the person’s sentence
by performing community service work for or in the political subdivision whether pursuant to
section 2951.02 of the Revised Code or otherwise, or resulted in injury or death to & chiid
who was found to be a delinquent child and who, at the time of the injury or death, was
performing community service or community work for or in a political subdivision in
accordance with the order of a juvenile court entered pursuant to section 2152.19 or 2152.20
of the Revised Code, and if, at the time of the person's or child's injury or death, the person
or child was covered for purposes of Chapter 4123, of the Revised Code in connection with
the community service aor community work for or in the political subdivision.

(5) The political subdivision is immune from liability if the injury, death, or loss to person
or property resulted from the exercise of judgment or discretion in determining whether to
acquire, or how to use, equipment, supplies, materials, personnel, facilities, and other

" resources unless the judgment or discretion was exercised with malicious purpose, in bad
faith, or in a wanton or reckless manner.

(6) In addition to any immunity or defense referred to in division (A)(7) of this sectton and
in circumstances not covered by that division or sections 3314.07 and 3746.24 of the Revised
Code, the employee is immune from tiabllity uniess one of the foliowing applies:

(a) The employee's acts or omissions were manifestly outside the scope of the
employee's employment or official responsibilities;

(b) The employee's acts or omissions were with malicious purpose, in bad faith, or in a
wanton or reckless manner;

(c) Civil liability is expressly imposed upon the employee by a section of the Revised
Code. Civil liability shall not be construed to exist under another section of the Revised Code
merely because that section imposes a responsibility or mandatory duty upon an employee,
because that section provides for a criminal penalty, because of a general authorization in

A9
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that section that an employee may sue and be sued, or because the section uses the term
"shall" in a provision pertzining to an employee.

(7) The political subdivision, and an employee who is a county prosecuting attorney, city
director of law, village solicitor, or similar chief legal officer of a political subdivision, an
assistant of any such person, or a judge of a court of this state is entitled to any defense or
immunity available at cornmon law or established by the Revised Code.

(B) Any immunity or defense conferred upon, or referred to in connection with, an employee
by division (A}{6) or (7) of this section does not affect or limit any liability of a political
subdivision for an act or omission of the employee as provided in section 2744.02 of the
Revised Code. '

HISTORY: 141 v H 176 (Eff 11-20-85); 141 v S 297 (Eff 4-30-86); + 145 v S 221 (Eff 9-28-
94); + 146 v H 350 {Eff 1-27-97); + 147 v H 215 (Eff 6-30-97); + 149 v S 108, § 2.01 (Eff

7-6-2001); + 148 v S 179, § 3 (Eff 1-1-2002); + 149 v S 108, § 2,03 (Eff 1-1-2002); + 149
v S 106. Eff 4-9-2003,
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§ 2744.05. Limitations on damages awarded

Notwithstanding any other provisions of the Revised Code or rules of a court to the
contrary, in an action against a political subdivision to recover damages for injury, death, or
loss to person or property caused by an act or omission in connection with a governmental or
proprietary function:

(A) Punitive or exemplary damages shall not be awarded.

(B) (1) If a claimant receives or is entitied to receive benefits for injuries or loss aliegedly
incurred from a policy or policies of insurance or any other source, the benefits shall be
disclosed to the court, and the amount of the benefits shall be deducted from any award
against a political subdivision recovered by that claimant. No insurer or other person is
entitled to bring an action under a subrogation provision in an insurance or other contract
against a political subdivision with respect to those benefits.

The amount of the benefits shall be deducted from an award against a political
subdivision under division {B)(1) of this section regardless of whether the claimant may be
under an obligation to pay back the benefits upon recovery, in whole or in part, for the claim.
A claimant whose benefits have been deducted from an award under division (B)(1) of this
section is not considered fully compensated and shall not be required to reimburse a
subrogated claim for benefits deducted from an award pursuant to division (B)(1) of this
section. )

{2) Nothing in division {B){1) of this section shall be construed to do either of the
foliowing: :

(a) Limit the rights of a beneficiary under a life insurance policy or the rights of
sureties under fidelity or surety bonds;

{b}) Prohibit the department of job and family services from recovering from the
palitical subdivision, pursuant to section 5101.58 of the Revised Code, the cost of medical
assistance benefits provided under Chapter 5107., 5111., or 5115, of the Revised Code.

(C) {1) There shall not be any limitation on compensatory damages that represent the
actual ioss of the person who is awarded the damages, However, except in wrongful death
actions brought pursuant to Chapter 2125. of the Revised Code, damages that arise from the
same cause of action, transaction or occurrence, or series of transactions or occurrences and
that do not represent the actual loss of the person who is awarded the damages shall not
exceed two hundred fifty thousand doilars in favor of any one person. The limitation on
damages that do not represent the actual loss of the person who is awarded the damages
provided in this division does not apply to court costs that are awarded to a piaintiff, or to
interest on a judgment rendered in favor of a plaintiff, in an action against a political
subdivision.

(2) As used in this division, "the actual loss of the person who is awarded the damages"
includes ali of the foliowing:

{a) All wages, salaries, or other compensation lost by the person injured as a result of
the. injury, including wages, salaries, or other compensation lost as of the date of a judgment
and future expected lost earnings of the person injured;

{b) All expenditures of the person injured or another person on behalf of the person

injured for medical care or treatment, for rehabiiitation services, or for other care, treatment,
services, products, or accommodations that were necessary because of the injury; A (,}4
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(c) All expenditures to be incurred in the future, as determined by the court, by the
person injured or another person on behalf of the person injured for medical care or
treatment, for rehabilitation services, or for other care, treatment, services, products, or
accommeodations that will be necessary because of the injury;

(d) Ali expenditures of a person whose property was injured or destroyed or of another
person on behalf of the person whose property was Injured or destroyed in order to repair or
replace the property that was injured or destroyed;

(e} All expenditures of the person injured or of the person whose property was injured
or destroyed or of another person on behalf of the person injured or of the person whose
property was injured or destroyed in relation fo the actual preparation or presentation of the
claim involved;

(f) Any other expenditures of the person injured or of the person whose property was
injured or destroyed or of another person on behalf of the person injured or of the person
whose property was injured or destroyed that the court determines represent an actual loss
experienced because of the personal or property injury or property loss.

“The actual loss of the person who is awarded the damages" does not include any fees
paid or owed to an attorney for any services rendered in reiation to a personal or property
injury or property loss, and does not include any damages awarded for pain and suffering, for
the loss of society, consortium, companionship, care, assistance, attention, protection,
advice, guidance, counse!, instruction, training, or education of the person injured, for mental
anguish, or for any other intangible loss.

HISTORY: 141 v H 176 (Eff 11-20-85}; + 146 v H 350 (Eff 1-27-97); + 147 v H 215 (Eff 9-
29-97); + 148 v H 471 (Eff 7-1-2000); + 149 v S 108, § 2.01 (Eff 7-6-2001); ¢+ 149 v S
106. Eff 4-9-2003.
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§ 2744.08 Liability insurance; self-insurance programs; waiver of im-munity.

(A)(1) A political subdivision may use public funds to secure insurance with respect to its -
and its employees" potential liability in damages in civil actions for injury, death, or loss to
persons or property allegedly caused by an act or omission of the political subdivision or any
of its employees in connection with a governmental or proprietary function. The tnsurance
may be at the limits, for the circumstances, and subject to the terms and conditions, that are
determined by the political subdivision in its discretion.

The insurance may be for the period of time that is set forth in specifications for competitive
bids or, when competitive bidding is not required, for the period of time that is mutually
agreed upon by the political subdivision and insurance company. The period of time does not
have to be, but can be, limited to the fiscal cycle under which the political subdivision is
funded and operates.

(2)(a) Regardless of whether a political subdivision procures a policy or policies of liability
insurance pursuant to division (A)(1) of this section or otherwise, the political subdivision
may establish and maintain a self-insurance program relative to its and its employees’
potential liability in damages in civil actions for injury, death, or loss to persons or property
allegedly caused by an act or omission of the political subdivision or any of its employees in
connection with a governmental or proprietary function. The political subdivision may reserve
such funds as it deems appropriate in a special fund that may be established pursuant to an
ordinance or resolution of the political subdivision and not subject to section 5705.12 of the
Revised Code. The political subdivision may allocate the costs of Insurance or a self-insurance
program, or both, among the funds or accounts in the subdivision's treasury on the basis of
relative exposure and loss experience. If it so chooses, the political subdivision may contract
with any person, other political subdivision, or regional council of governments for purposes
of the administration of such a program.

(b) Political subdivisions that have established self-insurance programs relative to their and
their employees’ potential liability as described in division (A)(2)(a) of this section may
mutually agree that their self-insurance programs will be jointly administered in a specified
manner.

(B) The purchase of liability insurance, or the establishment and maintenance of a self-
insurance program, by a political subdivision does not constitute a waiver of any immunity or
defense of the political subdivision or its employees, except that the political subdivision may
specifically waltve any immunity or defense to which it or its employees may be entitled if a
provision to that effect is specifically included in the policy of insurance or in a written plan of
operation of the self-insurance program, or, if any, the legislative enactment of the political
subdivision authorizing the purchase of the insurance or the establishment and maintenance
of the self-insurance program. Such a specific waiver shall be only to the extent of the
insurance or self-insurance program coverage.

{C) The authorizations for political subdivisions to secure insurance and to establish and
maintain self-insurance programs in this section are in addition to any other authority to
secure insurance or to establish and maintain self-insurance programs that is granted
pursuant to the Revised Code or the constitution of this state, and they are not in derogation
of any other authorization. '
HISTORY: HISTORY

: 141 v H 176 (Eff 11-20-85); 141 v H 875. Eff 6-7-86.
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§ 3937.18 Mandatory offering of uninsured and underinsured motorist coverage.

{(A) No automobile liability or motor vehicie liability policy of insurance insuring against loss
resulting from liability imposed by law for bodily injury or death suffered by any person
arising out of the ownership, maintenance, or use of a motor vehicle shall be delivered or
issued for delivery in this state with respect to any motor vehicle registered or principally
garaged in this state unless both of the following coverages are offered to persons insured
under the policy for loss due to bodily injury or death suffered by such insureds:

(1) Uninsured motorist coverage, which shall be in an amount of coverage equivalent to the
automobile liability or motor vehicie liability coverage and shall provide protection for bodily
injury, sickness, or disease, including death under provisions approved by the superintendent
of insurance, for the protection of insureds thereunder who are legally entitled to recover
damages from owners or operators of uninsured motor vehicles because of bodily injury;
sickness, or disease, including death, suffered by any person insured under the policy.

For purposes of division (A){1) of this section, an insured is legally entitled to recover
damages if the insured is able to prove the elements of the insured's claim that are
necessary to recover damages from the owner or operator of the uninsured motor vehicle.
The fact that the owner or operator of the uninsured motor vehicle has an immunity under
Chapter 2744. of the Revised Code or a diplomatic immunity that could be raised as a
defense in an action brought against the owner or operator by the insured does not affect the
insured's right to recover under uninsured motorist coverage. However, any other type of
statutory or common law immunity that may be a defense for the owner or operator of an
uninsured motor vehicle shall also be a defense to an action brought by the insured to
recover under uninsured motorist coverage.

(2) Underinsured motorist coverage, which shall be in an amount of coverage equivaient to
the automobile liability or moteor vehicle liability coverage and shall provide protection for
insureds thereunder against loss for bodily injury, sickness, or disease, including death,
suffered by any person insured under the policy, where the limits of coverage available for
payment to the insured under all bodily injury liability bonds and insurance policies covering
persons liable to the insured are less than the limits for the insured's uninsured motorist
coverage. Underinsured motorist coverage is not and shall not be excess insurance to other
applicable liability coverages, and shall be provided only to afford the insured an amount of
protection not greater than that which would be available under the insured’s uninsured
motorist coverage if the person or persons liable were uninsured at the time of the accident.
The policy limits of the underinsured motorist coverage shall be reduced by those amounts
available for payment under all applicable bodily injury liability bands and insurance policies
covering persons liable to the insured.

(B) vaerages offered under division {A) of this section shall be written for the same limits of
liability. No change shall be made in the limits of one of these coverages without an
equivalent change in the limits of the other coverage.

(C) A named insured or applicant may reject or accept both coverages as offered under

division (A) of this section, ar may alternatively select both such coverages in accordance

with a schedule of limits approved by the superintendent. The schedute of limits approved by

the superintendent may permit a named insured or applicant to select uninsured and

underinsured maotorists coverages with limits on such coverages that are less than the limit of

liability coverage provided by the automobile liability or motor vehicie liability policy of

insurance under which the coverages are provided, but the limits shall be no less than the

limits set forth in section 4509.20 of the Revised Code for bodily injury or death. A named

insured's ar applicant's rejection of both coverages as offered under division (A) of this

section, or a named insured’s or applicant's selection of such coverages in accordance with A - GI7
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the schedule of limits approved by the superintendent, shall be in writing and shall be signed
by the named insured or applicant. A named insured's or applicant's written, signed rejection
of both coverages as offered under division (A) of this section, or a named insured's or
applicant's written, signed selection of such coverages in accordance with the schedule.of
limits approved by the superintendent, shall be effective on the day sighed, shall create a
presumption of an offer of coverages consistent with division (A) of this section, and shall be
binding on all other named insureds, insureds, or applicants.

Unless a named insured or applicant requests such coverages in writing, such coverages
need not be provided in or made supplemental to a policy renewal or replacement policy
where a named insured or applicant has rejected such coverages in connection with a policy
previously issued to the named Insured or applicant by the same insurer. If a named insured
or applicant has selected such coverages in connection with a policy previously issued to the
named insured or applicant by the same insurer, with limits in accordance with the schedule
of limits approved by the superintendent, such coverages need not be provided with limits in
excess of the limits of liability previously issued for such coverages, uniess a named insured
or applicant requests in writing higher limits of liability for such coverages.

(D) For the purpese of this section, a motor vehicle shall be deemed uninsured in either of
the following circumstances:

(1) The liability insurer denies coverage or is or becomes the subject of insolvency
proceedings in any jurisdiction;

(2) The identity of the owner and operator of the motor vehicle cannot be determined, but
independent corroborative evidence exists to prove that the bodily injury, sickness, disease,
or death of the insured was proximately caused by the negligence or intentional actions of
the unidentified operator of the motor vehicle. For purposes of this division, the testimony of
any insured seeking recovery from the insurer shall not constitute independent corroborative
evidence, unless the testimony is supported by additional evidence.

(E) In the event of payment to any person under the coverages offered under this section
and subject to the terms and conditions of such coverages, the insurer making such payment
to the extent thereof is entitled to the proceeds of any settlement or judgment resulting from
the exercise of any rights of recovery of such person against any person or organization
legally responsible for the bodily injury or death for which such payment is made, including
any amount recoverable from an insurer which is or becomes the subject of insoivency
proceedings, through such proceedings or in any other lawful manner. No insurer shall
attempt to recover any amount against the insured of an insurer which is or becomes the
subject of insolvency proceedings, to the extent of those rights against such insurer which
such insured assigns to the paying insurer.

(F) The coverages offered under this section shall not be made subject to an exclusion or
reduction in amount because of any workers' compensation benefits payable as a result of
the same injury or death,

{G) Any automobile liability or motor vehicle liabitity policy of insurance that includes
coverages offered under division (A) of this section or selected in accordance with division
(C) of this section may, without regard to any premiums involved, include terms and
conditions that preciude any and all stacking of such coverages, including but not limited to:

(1)} Interfamily stacking, which is the aggregating of the limits of such coverages by the same
person or two or more persons, whether family members or not, who are not members of the
same household;

(2) Intrafamily stacking, which is the aggregating of the limits of such coverages purchased A B df?
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by the same person or two or more family members of the same household.

(H) Any automobile liability or motor vehicle liabflity policy of insurance that includes
coverages offered under division (A) of this section or selected in accordance with division
(C) of this section and that provides a limit of coverage for payment for damages for bodily
injury, including death, sustained by any one person in any one automobile accident, may,
notwithstanding Chapter 2125. of the Revised Code, include terms and conditions to the
effect that all claims resulting from or arising out of any one person's bodily injury, including
death, shall collectively be subject to the limit of the policy applicable to bodily injury,
including death, sustained by one person, and, for the purpose of such policy limit shall
constitute a single claim. Any such policy limit shall be enforceable regardless of the number
of insureds, claims made, vehicles or premiums shown in the declarations or policy, or
vehicles involved in the accident,

(I) Nothing in this section shall prohibit the inclusion of underinsured motorist coverage in
any uninsured motorist coverage provided in compliance with this section.

{1) The coverages offered under division {A) of this section or selected in accordance with
division (C} of this section may include terms and conditions that preciude coverage for
bodily injury or death suffered by an insured under any of the following circumstances:

(1} While the insured is operating or occupying a motor vehicle owned by, furnished to, or
available for the regular use of a named insured, a spouse, or a resident relative of a named
insured, if the motor vehicle is not specifically identified in the policy under which a claim is
made, or is not a newly acquired or replacement motor vehicle covered under the terms of
the policy under which the uninsured and underinsured motorist coverages are provided;

(2) While the insured is operating or occupying a motor vehicie without a reasonable belief
that the insured Is entitled to do so, provided that under no circumstances will an insured
whose license has been suspended, revoked, or never issued, be held to have a reasonable
belief that the insured is entitled to operate a motor vehicle;

(3) When the bodily injury or death is caused by a motor vehicle operated by any person who
is specifically excluded from coverage for bodily injury liability in the policy under which the
uninsured and underinsured motorist coverages are provided.

(K) As used in this section, "uninsured motor vehicle" and "underinsured motor vehicle" do
not fnclude any of the following motor vehicies:

(1)} A motor vehicle that has applicable liability coverage in the policy under which the
uninsured and underinsured motorist coverages are provided,;

(2) A motor vehicle owned by, furnished to, or available for the regular use of a named
insured, a spouse, or a resident relative of a named insured;

(3) A motar vehicle owned by a political subdivision, unless the operator of the motor vehicle
has an immunity under Chapter 2744. of the Revised Code that could be raised as a defense
in an action brought against the operator by the insured;

(4) A motor vehicle self-insured within the meaning of the financial responsibility law of the
state in which the motor vehicle is registered,

(L} As used in this section, "automobile liability or motor vehicle liability policy of insurance"
means either of the following:

(1} Any policy of insurance that serves as proof of financial responsibility, as proof of A - CM
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financial responsibility is defined by division {K) of section 4509.01 of the Revised Code, for
owners or operators of the motor vehicles specifically identified in the policy of insurance;

(2) Any umbrella liability policy of insurance.
HISTORY: 131 v 965 (Eff 9-15-65); 132 v H 1 (Eff 2-21-67); 133 v H 620 (Eff 10-1-70);
136 v S 25 (Eff 11-26-75); 136 v S 545 (Eff 1-17-77); 138 v H 22 (Eff 6-25-80); 139 v H

489 (Eff 6-23-82); 141 v 5 249 (Eff 10-14-86); 142 v H 1 (Eff 1-5-88); 145 v S 20 {Eff 10-
20-94); 147 v H 261. Eff 8-3-57,
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TITLE XXXIX [39] INSURANCE
CHAPTER 3937: CASUALTY INSURANCE; MOTOR VEHICLE INSURANCE

ORC Ann. 3937.18 (Anderson 2000)
§ 3937.18 Mandatory offering of uninsured and underinsured motorist coverage.

(A) No automobile liability or motor vehicle liability policy of insurance insuring against loss
resulting from liabllity imposed by law for bodily injury or death suffered by any person
arising out of the ownership, maintenance, or use of a motor vehicle shall be delivered or
issued for delivery in this state with respect to any motor vehicle registered or principally
garaged in this state unless both of the following coverages are offered to persons insured
under the policy due to bodily injury or death suffered by such insureds:

(1) Uninsured motorist coverage, which shalt be in an amount of coverage equivalent to the
automohbile liability or motor vehicle liability coverage and shall provide protection for bodily
injury, sickness, or disease, including death under provisions approved by the superintendent
of insurance, for the protection of insureds thereunder who are legally entitled to recover
from owners or operators of uninsured motor vehicles because of bodily injury, sickness, or
disease, including death, suffered by any person insured under the policy.

For purposes of division (A)(1) of this section, an insured is legally entitled to recover if the
insured is able to prove the elements of the insured's claim that are necessary to recover
from the owner or operator of the uninsured motor vehicte. The fact that the owner or
operator of the uninsured motor vehicle has an immunity under Chapter 2744. of the Revised
Code or a diplomatic immunity that could be raised as a defense in an action brought against
the owner or operator by the insured does not affect the insured's right to recover under
uninsured motorist coverage. However, any other type of statutory or common law immunity
that may be a defense for the owner or operator of an uninsured motor vehicle shall also be
a defense to an action brought by the insured to recover under uninsured motorist coverage.

(2) Underinsured motorist coverage, which shall be in an amount of coverage equivalent to
the automobile liability or motor vehicle liability coverage and shall provide protection for
insureds thereunder for bodily injury, sickness, or disease, including death, suffered by any
person insured under the policy, where the limits of coverage available for payment to the
insured under all bodily injury llabllity bonds and insurance policies covering persons liable to
the insured are less than the limits for the insured's uninsured motorist coverage.
Underinsured motorist coverage is not and shal! not be excess insurance to other applicable
liabitity coverages, and shall be provided only to afford the insured an amount of protection
not greater than that which would be available under the insured’s uninsured motorist
coverage if the person or persons liable were uninsured at the time of the accident. The
policy limits of the underinsured motorist coverage shall be reduced by those amounts
available for payment under alt applicable bodily injury liability bonds and insurance policies
covering persons liabie to the insured.

(B) Coverages offered under division (A} of this section shall be written for the same limits of
liabitity. No change shall be made in the limits of one of these coverages without an A
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equivalent change in the limits of the other coverage.

{C) A named insured or applicant may reject or accept both coverages as offered under
division (A) of this section, or may alternatively select both such coverages in accordance
with a schedule of limits approved by the superintendent. The schedule of limits approved by
the superintendent may permit a named insured or applicant to select uninsured and
underinsured motorists coverages with limits on such coverages that are less than the limit of
liability coverage provided by the automobile liability or motor vehicle liability policy of
insurance under which the coverages are provided, but the limits shall ba no less than the
limits set forth in section 4509.20 of the Revised Code for bodily.injury or death. A named
insured's or applicant's rejection of both coverages as offered under division (A) of this
section, or a named insured's or applicant's selection of such coverages in accordance with
the schedule of limits approved by the superintendent, shall be in writing and shall be signed
by the named insured or applicant. A named insured's or applicant's written, signed rejection
of both coverages as offered under division (A} of this section, or a named insured's or
applicant's written, signed selection of such coverages in accordance with the schedule of
limits approved by the superintendent, shall be effective on the day signed, shall create a
presumption of an offer of coverages consistent with.division (A) of this section, and shall be
binding on all other named insureds, insureds, or applicants.

Unless a hamed Insured or applicant requests such coverages in writing, such coverages
need not be provided in or made supplemental to a policy renewal or a new or replacement
policy that provides continuing coverage to the named insured or applicant where a named
insured or applicant has rejected such coverages in connection with a policy previously issued
to the named insured or applicant by the same insurer or affiliate of that insurer. If a named
insured or applicant has selected such coverages in connection with a policy previously issued
to the named insured or applicant by the same insurer or affiliate of that insurer, with limits
in accordance with the schedule of limits approved by the superintendent, such coverages
need not be provided with limits in excess of the limits of lability previously issued for such
coverages, unless a named insured or applicant requests in writing higher limits of liability for
such coverages.

(D) For the purpose of this section, a motor vehicle shall be deemed uninsured in either of
the following circumstances:

(1) The liability insurer denies coverage or is or becomes the subject of insclvency
preceedings in any jurisdiction;

(2) The identity of the ewner and operator of the motor vehicle cannot be determined, but
independent corroborative evidence exists to prove that the bodily injury, sickness, disease,
or death of the insured was proximately caused by the negligence or intentional actions of
the unidentified operator of the motor vehicle. For purposes of this division, the testimony of
any insured seeking recavery from the insurer shall not constitute independent corroborative
evidence, unless the testimony is supported by additional evidence.

(E) In the event of payment to any person under the coverages offered under this section
and subject to the terms and conditions of such coverages, the insurer making such payment
to the extent thereof is entitled to the proceeds of any settiement or judgment resulting from
the exercise of any rights of recovery of such person against any person or organization
legaliy responsible for the badily injury or death for which such payment is made, inctuding
any amount recoverable from an insurer which is or becomes the subject of insolvency
proceedings, through such proceedings or in any other lawful manner. No insurer shall
attempt to recover any amount against the insured of an insurer which is or becomes the
subject of insolvency proceedings, to the extent of those rights against such insurer which
such insured assigns to the paying insurer.
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(F) The coverages offered under this section shall not be made subject to an exclusion or
reduction in amount because of any workers' compensation benefits payable as a result of
the same injury or death.

(G) Any automobile liability or motor vehicle liability policy of insurance that includes
coverages offered under division (A) of this section or selected in accordance with division
(C) of this section may, without regard to any premiums involved, include terms and
conditions that preclude any and all stacking of such coverages, including but not limited to:

(1) Interfamily stacking, which is the aggregating of the limits of such coverages by the same
person or two or more persons, whether family members or not, who are not members of the
same household;

(2) Intrafamily stacking, which is the aggregating of the limits of such coverages purchased
by the same person or two or more family members of the same household,

(H) Any automobite liability or motor vehicie liability policy of insurance that includes

- coverages offered under division (A) of this section or selected in accordance with division
(C) of this section and that provides a timit of coverage for payment for damages for bodily
injury, including death, sustained by any one person in any one automobile accident, may,
notwithstanding Chapter 2125. of the Revised Code, include terms and conditions to the
effect that all claims resulting from or arising out of any one person's bodily injury, including
death, shall collectively be subject to the limit of the policy applicable to bodily injury,
including death, sustained by one person, and, for the purpose of such policy limit shall
constitute a single claim. Any such policy limit shall be enforceable regardiess of the number
of insureds, claims made, vehicles or premiums shown in the declarations or policy, or
vehicles invoived in the accident.

(I) Nothing in this section shall prohibit the inciusion of underinsured motorist coverage in
any uninsured motorist coverage provided in compliance with this section.

(1) The coverages offered under division (A) of this section or selected in accordance with
division (C) of this section may include terms and conditions that preclude coverage for
bodily injury or death suffered by an insured under any of the following circumstances:

{1) While the insured is operating or occupying a motor vehicle owned by, furnished to, or
available for the regular use of a named insured, a spouse, or a resident refative of a named
insured, if the motor vehicle is not specifically identified in the policy under which a claim is
made, or is not a newly acquired or replacement motor vehicle covered under the terms of
the policy under which the uninsured and underinsured motorist coverages are provided;

(2) While the insured is operating or occupying a motor vehicle without a reasonable belief
that the insured is entitled to do so, provided that under no circumstances will an insured
whose license has been suspended, revoked, or never issued, be held to have a reasonable
belief that the insured is entitled to operate a motor vehicie;

(3) When the bodily injury or death is caused by a motor vehicle operated by any person who
is specifically excluded from coverage for bodily injury liability in the policy under which the
uninsured and underinsured motorist coverages are provided.

(K) As used in this section, "uninsured motor vehicle” and "underinsured motor vehicle" do
not include any of the following motor vehicles:

(1) A motor vehicle that has applicable liability coverage in the policy under which the
uninsured and underinsured motorist coverages are provided;
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(2) A motor vehicle owned by a political subdivision, unless the operator of the motor vehicle
has an immunity under Chapter 2744. of the Revised Code that could be raised as a defense
in an action brought against the operator by the insured;

(3} A motor vehicle self-insured within the meaning of the financia!l responsibility law of the -
state in which the motor vehicle is registered.

(L) As used in this section, "automobile liability or motor vehicle liability policy of insurance”
means either of the following:

(1) Any policy of insurance that serves as proof of financial responsibility, as proof of
financial responsibility is defined by division (K) of section 4509.01 of the Revised Code, for
owners or operators of the motor vehictes specifically identified in the policy of insurance;

(2) Any umbrella liability policy of insurance written as excess over one or more policies
described in division (L){1) of this section.

HISTORY: HISTORY
: 131 v 965 (Eff 5-15-65); 132 v H 1 (Eff 2-21-67); 133 v H 620 (Eff 10-1-70); 136 v S 25
(Eff 11-26-75); 136 v 5 545 (Eff 1-17-77); 138 v H 22 (Eff 6-25-80); 139 v H 489 (Eff 6-23-

82); 141 v S 249 (Eff 10-14-86); 142 v H 1 (Eff 1-5-88); 145 v S 20 (Eff 10-20-94); 147 v H
261 (Eff 9-3-97); 148 v S 57 (Eff 11-2-99); 148 v S 267, Eff 9-21-2000.
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§ 4509.71. Exemption of certain owners of motor vehicles

Sections 4509.01 to 4509.79, except section 4509.06, of the Revised Code do not apply to
any motor vehicle owned and operated by the United States, this state, any political
subdivision of this state, any municipal corporation therein or any private volunteer fire
company serving a political subdivision of the state. Section 4509.06 of the Revised Code
does not apply to any vehicle owned and operated by any publicly owned urban
transportation system.

HISTORY: GC § 6298-91; 124 v 563(584); Bureau of Code Revision, 10-1-53; 125 v 381
(Eff 10-15-53); 139 v S 331, Eff 5-21-82.
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§ 4509.72. Requirements for self-insurer

(A) Any person in whose name mbre than twenty-flve motor vehicles are registered in this
state may qualify as a self-insurer by obtaining a certificate of self-insurance issued by the
registrar of motor vehicles as provided in division (B) of this section.

(B) The registrar shall issue a certificate of self-insurance upon the application of any such
person who Is of sufficient financial ability to pay judgments against him.

A certificate may be issued authorizing a person to act as a self-insurer for either property
damage or bodily injury liability, or both.

(€) Upon not less than five days' notice and a hearing pursuant to such notice, the registrar
may cancel a certificate of self-insurance upon failure to pay any judgment within thirty days
after such judgment has become final or upon other proof that such person is no longer of
sufficient financial ability to pay judgments against him.

HISTORY: GC § 6298-92; 124 v 563(585); Bureau of Code Revision. Eff 10-1-53.
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DIVISION 9. LIMITATIONS OF LIABILITY

Sec. 36.201. Definitions.

For purposes of §§ 36.201 through 36.209, the following words and phrases shall have the
following meanings ascribed to them respectively:

Action in fort. Claims, demands, actions, or suits based upon negligence, errors and omissions,
nuisance, malpractice, intentional tort, products' liability, strict liability, and includes, but is not limited to
the following theories of recovery. false arrest, false imprisonment, wrongful eviction, wrongful
detention, malicious prosecution, discrimination, humiliation, invasion of privacy, libel, slander,
defamation of character, false light, piracy and infringement of copyright or of property, erroneous
service of civilor criminal papers, violation of civil rights, assault and battery, disparagement of property,
inverse condemnation, and also inciudes, buf is not limited fo, claims, demands, actions, or suits,
wherein the injuries include property damage, bodily injury, mental injury, mental anguish, emotional
distress, shock, sickness, disease, disability, loss of wages, and loss of earning capacity, and also
includes wrongful death and survival-type actions.

Nonstatutory basis. Based upon case-made law.

Occurrence. An accident or happening or event or a continuous or repeated exposure to
conditions which results in personal injury, or damage to property. Alt such exposure to substantially the
same general conditions existing at or emanating from one location shall be deemed one occurrence.

Public employse. Any employee, officer, official, whether elected or appointed, including any
judicial officer, clerk of court, or employee thereof, and any paid or unpaid employee, representative, or
agent of the city, whether or not identifiable by name.

Statutory basis. Based ubon any enacted law, whether state, federal, or municipal, whether or
not the law is expressed as a statute, ordinance, code, rule, regulation, or directive.

{Ord. 27141, passed 1-30-85)

Sec. 36.202. Application.

(A) Allactions in tort against public employees, while acting in the scope of their authority, and
the city for death, personal injury, or property damage shall be subject fo the provisions of this
division.

- {B) All statutory and nonstatutory law, substantive or procedural, concerning claims against the

city or public employee shall continue with full force and effect except as otherwise provided by
this law.

(C) Inthe event any provisions of this law shall be determined to be unconstitutional, ultra vires
or otherwise unenforceable as a matter of law, the remaining provisions shall to the extent
possible continue with full force and effect.

(Ord. 27141, passed 1-30-85)

Sec. 36.203. Payments of claims and judgments; partial payments; priority of payments.

Subject to the limitations imposed by the provisions of § 36,205, the payments of claims, and
judgments, approved for payment in accordance with the Charter or the Code, where the city or a
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public employee is or may be liable, shall be limited to availabie, unencumbered funds that have
been specifically appropriated on an annual basis for payment of claims and judgments. Partial
payments of claims or judgments may be made over successive years from funds subsequently
appropriated. Priority of payment of carried over claims shall be given based on the date of the
occurrence giving rise to liability. Priority of payment of carry over judgments shall be given to the filing
date of the judgment.

(Ord. 27141, passed 1-30-85)

Sec. 36.204. Appropriation for payment of claims and judgments.

The City Manager shall annually submit to the City Commission a recommended appropriafion
for payment of claims and judgments. In making such recommendation, the following nonexclusive
information may be considered:

(A} The past judgments and claims payments by the city;

(B} The monetary risk of all litigation against the city;

(C} The reasonable vaiue of known unasserted claims and litigation;
(D) Necessary reserves to promote financial stability of the city:

(E) Pricrities of city service defivery;

(F) Projected expansion or contraction of city income;

(G) Comparative data relative to payment of claims and judgments of the eight most
populous cities of the state;

(H) Unsatisfied judgments and claims approved for payment in previous years; and
(I} Overall financial stability of the city.
(Ord. 27141, passed 1-30-85)

Sec. 36.205. Limitation of liability.

The amount of damages recoverable against the city and any public employee for death,
personal injury, or property damage arising out of a single occurrence, oy sequence of occurrences
shall be limited as foliows:

{A) When the city or public employee has insurance coverage for an occurrence or
sequence of occurrences, payment of claims and judgments in which the city or a public
employee is or may be iiable and obligated to pay may be made to the extent insurance
.proceeds or insurance indemnification is available and payable, in addition to any
deductibles or self-insurance retention required by applicable insurance contracts.

(B) When the city or public employee has no insurance coverage relative to an
occurrence or sequence of occurrences the extent to which the city and public employee
are obligated to pay damages shall be as follows:

(1) When the city and public employee is or may be, jointly or severally, liable
for actions in tort under R.C. § 723.01 and § 701.02, or other statute, or
combination of statutory and nonstatutory basis, a sum not in excess of
$250,000.00 per person and 3500,000.00 per occurrence, provided
unencumbered funds are available and have been appropriated for such
payment;

(2} When the city or public employee is or may be, jointly or severably, liable for
A 108
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