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STATEMENT OF FACTS

Western Rogers brought suit against Appellee City of Dayton and Defendant Earl Moreo,

III, on April 20, 2004, to recover for injuries Rogers sustained in an automobile accident that

occurred on April 22, 2002. Defendant Moreo was a City of Dayton employec acting within the

course and scope of his employment at the time of the accident. Rogers alleged Defendant

Morco was negligent and his negligence was the proximate cause of the accident and Rogers'

resulting injuries. Rogers further alleged the City of Dayton was liable for Defendant Morco's

negligence.

On September 23, 2004, Rogers filed his First Amended Complaint, asserting an

additional claim for UM/UIIv1 cove'age against Appellant State Farm Mutual Automobile

Insurance Company ("State Farm"), which insured Westem Rogers at the time of the accident.

It was stipulated between Appellant and Appellee that the City of Dayton does not

maintain a policy of liability insurance with an insurance company. Instead, the City of Dayton

maintains a self-insurance program pursuant to R.C. §2744.08(A) and Dayton Municipal Code

Sections 36.203 and 36.204. The City of Dayton stipulated it annually appropriates

unencumbered funds for payment of claims and judgments against the City arising out of the

negligence of its employees.

Appellant argued the City of Dayton was self-insured within the meaning of the financial

responsibility law of the state of Ohio. Further, if not self-insured within the meaning of the

financial responsibility law of the state of Ohio, it was self-insured in the practical sensc.

Further, it argued public policy dictated that municipalities pay the damages for which they are

liable uid tliat policy is bome out by the legislative history regarding the Uninsured Motorist

Statute.



The City of Dayton and State. Farm filed Cross-Motions for Surnmary Judgment and on

May 18, 2005, the Trial Court granted the City's Motion for Summary Judgment and held that

the City was uninsured because it owned no policies of liability insurance and did not procure a

Certificate of Self-Insurance documenting that it was self-insured pursuant to Ohio Revised Code

§4509.72.

On January 17, 2005, State Farm filed its Motion for Reconsideration and the Court

denied the Motion for Reconsideration on March 23, 2006.

State Fann filcd its Notice of Appeal with the Montgomery County Court of Common

Pleas on May 4, 2006.

'rhe Second District Court of Appeals issued its Opinion and Final Entry in favor of the

City of Dayton on February 16, 2007. In a two-to-one Decision, the majority found that the City

of Dayton was uninsured because it did not comply with R.C. §4509.72(A), since it did not

obtain a Certificate of Self-Insurance issued by the Registrar.

State Farm filed a Motion to Certify a Conflict to the Supreme Court of Ohio on February

23, 2007. On April 1 l, 2007, the Court of Appeals for Montgomery County, Seeond Appellate

District, issued an Order certifying its Decision in the above-styled case to be in conflict with the

following Decision: Safe Auto Ins. Co. v. Corson, 155 Ohio App. 3d 736, 2004-Ohio-249, 803

N.E.2d 863, appeal not accepted for review, 102 Ohio St. 3d 1483, 2004-Ohio-3069, 810 N.E.2d

967.

On March 27, 2007, State Farm filed a Notice of Appeal to The Ohio Supreme Court. A

Memorandmn in Support of Jurisdiction was filed on March 27, 2007.

On June 6, 2007, the Supreme Court determined a conflict existed and fiirther, accepted the

Discretionary Appeal for review and ordered both cases consolidated.
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ARGUMENT

CERTIFIED CONFLICT QUESTION:

UNDER R.C. §3937.18(K)(3)(2000), IS A POLITICAL
SUBDIVISION `SELF-INSURED WITHIN THE MEANING OF
THE FINANCIAL RESPONSIBILITY LAW' OF OHIO IF TIIE
POLITICAL SUBDIVISION HAS NOT QUALIFIED AS A SELF
INSURER UNDER R.C. CIIAPTER 4509?

ANSWER AND PROPOSITION OF LAW NO.1:

YES. A MUNICIPALITY OR POLITICAL SUBDIVISION THAT
CHOOSES TO BE SELF-INSURED FOR THE LIABILITY OF ITS
EMPLOYEES IS ALSO SELF-INSURED WITHIN THE MEANING
OF THE FINANCIAL RESPONSIBILITY LAW OF THE STATE
OF OHIO AND THEREFORE NOT UNINSURED PURSUANT TO
R.C. §3937.18.

The version of Ohio's Uninsured Motorist Statute which has been discussed in the lower

court is the Senate Bill 267 version of §3937.18(K), which provides as follows:

(K) As used in this section, `uninsured motor vehicle' and `underinsured
motor vehicle' do not include any of the following motor vehicles:

(1)

(2)

(3)

A motor vehicle owned by a political subdivision, unless
the operator of the motor vehicle has an immunity under
Chapter 2744. of the Revised Code that could be raised as a
defense in an aotion brought against the operator by the
insured.

A motor vehicle self-insured within the meaning of the
financial responsibility law of the state in which the motor
vehicle is registered.

The City of Dayton has argued that it is not self-insured because it has not complied with

Ohio's Financial Responsibility Act, §4509.72. Specifically, §4509.72(A) states as follows:
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Any person in whose name more than twenty-five motor vehicles are
registered in this state may qualify as a self-insurer by obtaining a
certificate of self-insurance issued by the registrar of motor vehicles as
provided in division (B) of this section.

The lower court concluded the City of Dayton was not self-insured within the meaning of

the financial responsibility law of Ohio because it did not have a piece of paper from the

Registrar's Office. Neither the City of Dayton nor the lower court has claimed the City has less

than 25 motor vehicles or that the City was not able to demonstrate it was responsible to pay

claims and judgments against it. In fact, the Trial Court took judicial notice of the same.

Instead, the majority of the lower court chose to construe "financial responsibility law" as

meaning only R.C. §4509, and further interpreting the words "within the meaning" of the

Financial Responsibility Law of the state as synonynious with "pursuant to the letter" of the

financial responsibility law of the state.

First of all, R.C. §4509 is not called the "Financial Responsibility Law." (It is commonly

referred to as the "Financial Responsibility Act.") It is just one of many statutes that addresses

self-insurance and financial responsibility. Further, the City of Dayton is exempt from

complying with §4509.72:

Sections 4509.01 to 4509.79, except section 4509.06, of the Revised
Code do not apply to any motor vehicles owned and operated by the
United States, this state, any political subdivision of this state, any
municipal corporation therein or any private vohmteer fire company
serving a political subdivision of the state ...

R.C. §4509.71.

Therefore, how can the City of Dayton argue it is not self-insured pursuant to a statute to which

its compliance is specifically excluded? Logic dictates that the City cannot be excluded. As

Judge Donovan noted in her Appellate dissent:
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The only thing preventing the City of Dayton from having a Certificate
of Self-Insurance under the FRA is that the City has not requested such a
Certificate. Once again, it is understandable why the City has not
requested a Certificate - it is unneccssary because the City is exempt from
the FRA. However the fact that the City did not request a Certificate that
it was not legally obligated to request does not mean that the City is not

self-insured within the meaning and spirit of the financial responsibility
law. On the contrary, I would find that the City's practice of annually
setting aside funds to pay tortjudgnients constitutes being self-insured and
financially responsible within the meaning and ptupose of the financial
responsibility law. To hold otherwise would allow the City of Dayton to
use the fact that it is presumed financially responsible under the FRA to
act financially irresponsible in situations where its employees are involved
in automobile accidents.

Rogers v. City of Dayton, 2°d Dist. No. 21593,
2007 Ohio 673 at ¶39.

As previously noted, the Financial Responsibility Act of R.C. §4509 is not the only

financial responsibility law in the state. For instance, R.C. §9.83 specifically sets forth that a

state or any political subdivision may procure an insurance policy or create a vehicle liability

fiinct to cover claims against its officers and employees for liability for injury, death or loss to

person or property that arises from the operation of an automobile, a truck, etc.

In addition, R.C. §2744.08(A) permits a municipality to either secure liability insurance or

be a self-insured entity (or both). The City of Dayton does not maintain liability insurance, but

instead mahrtains a self-insmance program pursuant to R.C. §2744_08(A)(2), which provides:

(2) (a) Regardless of whether a political subdivision procures a policy or
policies of liability insurance pursuant to division (A)(1) of this section or
otherwise, the political subdivision nsay establish and n:aintaifi a self-
insurance pr•ogram relative to its and its employees' potential liability in
damages in civil actions for injury, death, or loss to persons or property
allegedly caused by an act or omission of the political subdivision or any
of its employees in connection with a govenimental or proprietary

function. The political subdivision may reserve such funds as it deems
appropriate in a special fitnd that may be established pursuant to an
ordinance or resolution of the political subdivision and not subject to
section 5705.12 of the Revised Code. The political subdivision may
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allocate the costs of insurance or a self-insurance program, or both, among
the funds or aceounts in the subdivision's treasury on the basis of relative
exposure and loss experience.

(C) The authorizations for political subdivisions to secure insurance and to
establish and maintain self-insurance programs in this section are in
addition to any other authority to secure insurance or to establish and
maintain self-insurance programs that is granted pursuant to the Revised
Code or the constitution of this state, and they are not in derogation of any
other autl7orization.

(Emphasis added.)

Consistent with the above-cited provisions of the Ohio Revised Code, the Dayton

Municipal Code provides that judgments on personal injury claims are limited to funds that have

been specifically appropriated on an annual basis for payment of claims andjudgments, (Section

36.203.) Section 36.204 requires the City Matiager to annually submit to the City Commission a

recommended appropriation for payment of claims and judgments. Id.

The indisputable evidence demonstrates the City is self-insured within the meaning of the

financial responsibility law of the state of Ohio. The City is trying to escape its statutory liability

by arguing that while it is self-insured, it has not obtained a Certificate of Self-Insurance and

therefore it is self-insured only if its victim does not carry uninsured motorist coverage.

The majoiity in the lower court decision begrudgingly accepted the City's argument,

stating the Ohio Legislature may have intended to place insurers ahead of municipalities when it

came time to pay for the negligence of a city employee. It based its position on Ohio Revised

Code §2744.05, whiclr bars subrogation by an insurer against a municipality. It is respectfully

submitted that there was a flaw in this position.

6



In a typical accident between an insured tortfeasor and a State Farm insured, the insured

could choose to have his or her medical bills and property damage paid by the tortfeasor's

insurer or State Farm. The insured could not, however, request uninsured motorist coverage

because the tortfeasor would be insured or self-insured. If the tortfeasor was a City of Dayton

employee, the only potential coverages for which State Farm would be barred from subrogating

against the City would be medical payments and property damage. Since there would be no

uninsured motorist coverage (the City is self-insured), there would be no payments to subrogate

and therefore the subrogation provision is inapplicable.

If the Legislature decided to make all city-owned vehicles uninsured as a matter of public

policy, it could have done so through statute. It knew how to bar subrogation claims pursuant to

R.C. §2744,05(B), but it did not state that for puiposes of the Uninsured Motorist Statute, a

municipality is not to be considered self-insured.

In fact, legislative history demonstrates the Ohio Assembly specifically desired that self-

insured cntities such as the City of Dayton not be considered uninsured pursuant to R.C.

§3937.18.

In Martin v. Midwestern Group Ins. Co. (1994), 70 Ohio St.3d 478, the Court ruled that

no limitation or exclusion of UM coverage would be valid unless expressly authorized by R.C.

§3937.18.

The rationale of Alexander is not limited to the analyzed exclusion.
Instead, this court made clear that R.C. 3937.18 is the yardsticlc by which
all'exclusions of uninsured motorist coverage must be measured. Under
Alexander, the statute mandates coverage if (1) the claimant is an insured
under a policy which providcs uninsured motorist coverage; (2) the
claimant was injured by an uninsured motorist; and (3) the claim is
recognized by Ohio tort law.

Martin v. Midwcstem Group Ins. Co., suura, at 481. (Emphasis added.)
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It was against this legal backdrop where (1) uninsured motorist coverage applied despite

any applicable immunity; and (2) no reduction or exclusion of UM coverage was allowed unless

expressly authorized by R.C. §3937.18, that in 1996 Jennings v. City of Dayton (1996), 114

Ohio App. 3d 144, was decided. Defendant American States Insurance had policy language

excluding uninsured motorist coverage for government vehicles and excluding uninsured

motorist coverage for self-insured vehicles. At the time Jenninas was decided, the applicable

version of R.C. §3937.18 did not have exclusionary language for self-insurers. Therefore, the

City of Dayton argued that it was self-insured, because at that time being self-insured would

make it uninsured since being self-insured was not an exclusion under R.C. §3937.18.

The Jennines court noted the legal environment revealed: "a strong poficy trend toward

expanding the coverage provided under the rubric of uninsured motorist insurance." Id,. at 147.

Applying the Martin decision, supra, JemiinQs decided the exclusion for govennnent vehicles

constituted a reduction in UM coverage which was not expressly authorized by R.C. §3937.18,

and therefore the policy language was unenforceable as a matter of law.

Such exclusions of governmental entities, seemingly motivated by issues
of immunity and confidence in the government's ability to pay, have the
effect of limiting coverage, in conflict with the tenns of the statute.
Because American States' exclusion of government vehicles substantially
mdermines the protection afforded by the uninsured motorist statute, we

hold that it is void as against public policy.

Jennings, supra, at 151.

The Court also ruled that the City of Dayton was self-insured and that:

...self-insured vehicles are `uninsured' for purposes of R.C. 3937.18.

Thus, American States' exclusion of self-insured vehicles fails to provide
the full protection mandated by the uninsured motorist statute, and is

accordingly unenforceable.

Jennina, supra, at 151.
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In 1997, the Legislature responded to Martin, Jennings and other cases by amending R.C.

§3937.18 pursuant to H.B. 261. The Legislature generally precluded covcrage for accidents

involving government-owned vehicles, unless an emergency vehicle immunity under R.C.

Chapter 2744 applied. Further, in an apparent response to Jennings, the Legislature eliminated

self-insured motor vehicles from the roster of uninsured motor vehicles. The new statutory

language stated that for purposes of UM coverage, an "uninsured motor vehicle" no longer

included:

(3) A motor vehicle owned by a political subdivision, unless the operator
of the motor vehicle has an immunity under Chapter 2744. of the Revised
Code that could be raised as a defense in an action brought against the
operator by the insured;

(4) A motor vehicle self-insured within the meaning of the financial
responsibility law of the state in which the motor vehicle is registered.

R.C. §3937.18(K)(3) and (4), as ainended by H.B. 261 effective
September 3, 1997.

If the Legislature intended the result in Jenning to be undisturbed, it would not have

specifically included self-insured language, for the first time, one year after JenninQs was

decided. Instead, it included the self-insured language and also carved out an exception to what

constituted an uninsured motor vehicle. Public policy, as demonstrated through legislative

intent, dictates that the City of Dayton be considered a self-insured entity and therefore not an

uninsured motorist.

The inclusion of R.C. §3937.18(K)(3) also provided an additional exclusion to uninsured

motor vehicles. It is axiomatic that while a city employee is immune for his or her negligence,

the city remains liable for personal injuries sustained by its employee's negligence.

9



The City of Dayton would like this Court to consider the "operator" to be Earl Moreo, its

enaployee. It is uncontroverted that Moreo was working in the course and scope of his

employment at the time his negligence caused the accident at issue. For the Uninsured Motorist

Statute to make sense, the "operator" of a motor vehicle owned by a political subdivision must

be the City of Dayton, or otherwise the statutory provision is faulty for two reasons.

First of all, the immunity language would be superfluous in all negligence cases, because

municipal employees always have immunity for negligence while driving unless they arc acting

"manifestly outside the scope of' their employment or responsibilities or are acting in bad faith,

with malicious purpose or in a wanton or rectdess manner. Ohio Revised Code

§2744.03(A)(6)(a) and (b).

Secondly, the "operator" of the motor vehicle was the City of Dayton, as the City can act

only through its employees. This reasoning could be found in the Supreme Court case, Scott-

Pontzer v. Liberty Mut. Fire Ins. Co. (1999), 85 Ohio St.3d 660. In that case, the word "you"

was determined to reference not only the corporation, but the corporation's employees:

...It would be reasonable to conclude that `you,' while referring to
Superior Dairy, also includes Superior's employees, since a corporation
can act only by and through real live persons. It would be nonsensical to
limit protection solely to the corporate entity, since a corporation, itself,
cannot occupy an automobile, suffer bodily injury or death, or operate a
motor vehicle. Here, naming the corporation as the insured is meaningless
unless the coverage extends to some person or persons - nicluding to the
corporation's employees.

Id. at p. 664.

Even though Scott-Pontzer was overruled by Westfield Ins. Co. v. Galatis (2003), 100

Ohio St.3d 216, the concept that a corporation can act only tlirough its employees was not

disturbed. Galatis specifically pennitted the coiporate designation of "you" to continue to apply

10



to an employee of the corporation as long as the employee was within the course and scope of his

employment. It is undisputed that Earl Moreo was in the course and scope of his employment

with the City of Dayton at the time of this accident. The City of Dayton, as the operator of the

motor vehicle, does not have an immunity for the negligence of its employec.

An argument similar to that made by the City of Dayton was made in a Franklin County

Court of Appeals case captioned Ilolt v. Almendarez, (Dec. 10, 1998), 10" Dist. No. 98AP-422,

1998 Oluo App. LEXIS 5944. In that case, the Dublin Board of Education had liability

insurance coverage but argued that since its employee was immune from liability, the Board of

Education was also immune frotn liability. The Almendarez court found that since the Board of

Education was clearly not immune, it could not rely upon the definition of what constituted an

uninsured motor vehicle found in R.C. §3937.18. It cited the Trial Court's findings:

... In the case at bar, the Board is not immune from liability for the
actions of its employees. R.C. 2744.03(B). Likewise, the employee
tortfeasor's immunity does not bar the Plaintiff from reeovering from the
Board. Therefore, the tortfeasor eniployee's immunity firom liability does
not in turn triggcr the Plaintiffs UM coverage because the tortfeasor's
employer, the Board, is still liable for the acts of its employees performed
during the scope of their employment. Id. The rule of law in Ohio that
tortfeasor immunity acts to trigger the availability of UM coverage is the
exception, and not the rule. Again, under Ohio law, immunity has bcen
held to trigger UM coverage, but only when said immunity completely
bars an injured policy holder's recovery. Therefore, the PlaintifPs UM
coverage is not availablc and the Board may not deduct said coverage
from any award rendered in this case.

Id. at *4-5.

Since the City of Dayton is responsible for the actions of its employees within the course

and scope of their employment, the only appropriate reading of the statute is to find that the City

11



of Dayton must also be considered the operator of the vehicle. Therefore, the City vehicle is not

an uninsured vehicle pursuant to R. C. §3937.18(K)(2).

12



PROPOSITION OF LAW NO. 2:

THE CITY OF DAYTON, BY ANNUALLY APPROPRIATING
UNENCUMBERED FUNDS FOR PAYMENT OF CLAIMS AND
JUDGMENTS ARISING FROM THE NEGLIGENCE OF ITS
EMPLOYEES, IS SELF-INSURED IN A PRACTICAL SENSE AND
CANNOT BE CONSIDERED UNINSURED.

The City of Dayton annually sets aside unencumbered funds to pay for settlements and

judgments arising froni the negligent conduct of its employees. The City has set aside a fimd to

meet its losses instead of purchasing a policy which would insure against those losscs. The City,

therefore, is self-insured.

The First District Court of Appeals considered an identical situation in Safe Auto Ins. Co.

v. Corson, supra. In that case, an employee of the City of Cincinnati negligently injured the

Plaintiff, who was insured by Safe Auto and whose policy included UM/UIlVI coverage. The

City argued that it was uninsured and not self-insured, and therefore Safe Auto was requircd to

pay the Plaintiff UM coverage up to its policy limits before the City was required to pay

anything to the Plaintiff for the injuries inflicted through the negligence of the City employee.

The trial court granted sununary judgment in favor of Safe Auto, and the City appealed. The

First District also rejected the City's arguments, holding:

[123] Self-insurance is the retention of the risk of loss by the one
bearing the original risk under the law or contract. Physicians Ins.
Co. v. Grandview Hospital & Medical Center (1988), 44 Ohio
App. 3d 157, 542 N.E.2d 706.

[124] An entity may be self-insured in a practical sense for the
purposes of UM/UIM law. Grange Mut. Cas. Co. v. Refiners
Transport and Terminal Corp. (1986), 21 Ohio St.3d 47, 21 Ohio
B. 331, 487 N.E.2d 310.

[1125] Corson now argues that the city was not required to
purchase insurance. She is con-ect. A political subdivision may use
public fiurds to contract for insurance to cover its and its officers'
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potential liability. R.C. 9.83. It may also establish and maintain a
self-insurance program. Id. But the city admitted that it paid all
judgments and settlements arising out of the negligence of its
police officers from its own funds. This was self-insurance in the
practical sense.

[¶26] Had the city purchased insurance from an independent

company, Safe Auto's UM/UIM coverage would not have applied.

The city wants to avoid purchasing liability insurance, but wants
also to avoid paying claiins out of its own pockets when an
insurance policy would arguably cover the dainage. The city

cannot have it both ways.

[127] Because the city owned the officer's vehicle, because this
was not an action against the officer, and because the city was self-

insitred in a practical sense, the officer's vehicle was not uninsured

or underinsur'ed for the purposes of UM/UIM law.

Id„ at 23-27.

Under Ohio law goveming the fmancial responsibility of municipalities and under Ohio case

law, the City of Dayton is self-insured. It is State Farm's position that the City maintains a self-

insurance program consistent with Ohio law. However, if this Court chooses to believe that the City

has not maintained a self-insurance program consistent with the letter of Ohio law, it cettainly can

find that the City of Dayton is self-insured in the practical sense. Self-insurance "in the practical

sense" refers to an entity that continues to bear the risk of loss for liability claims but has not

become a self-insurer in the legal sense as contemplated by Ohio's motor vehicle licensing and

registration laws. Dorsey v. Federal Ins. Co. (2003), 154 Ohio App. 3d 568, 2003 Ohio 5144 1120.

Since the City of Dayton annually sets aside unencumbered funds to pay for settlements and

judgments arising from the negligent conduct of its employees, the City certainly is self-insured in

the practical sense. Being self-insured in the practical sense is the same as being self-insured as it

would apply to R.C. 3937.18. Dorsey, supra, at ¶25.

14



PROPOSITION OF LAW NO. 3:

A MOTOR VEHICLE OWNED BY THE CITY OF DAYTON IS
SELF-INSURED UNDER THE FINANCIAL RESPONSIBILITY
LAW OF OHIO AND THEREFORE DOES NOT QUALIFY AS AN
UNINSURED MOTOR VEHICLE PURSUANT TO THF
LANGUAGE OF 7'HE STATE FARM UNINSURED MOTORIST
POLICY.

The State Farm policy excluded vehicles owned or operated by self-insurers from its

definition of "uninsured motor velticle." The policy specifically provided:

An uninsured motor vehicle does not include a land motor vehicle:

3. owned or operated by a self-insurer under any motor vehicle financial
responsibility law, a motor carrier law or any siinilar law;

(See Appendix, p. A-60)

As the City previously has admitted it complies with the self-insuiing statutes contained

in Ohio Revised Code §2744.08 and Dayton Municipal Code §36.203, et. seg., the motor vehicle

owned by the City of Dayton clearly is not an uninsured motor vehicle pursuant to the language

of the State Farm policy. The vehicle is owned by a self-insurer, pursuant to R.C.

§2744.08(A)(2)(a) and Dayton Municipal Code §36.203, et. se . If this Court were to believe

that the financial responsibility of law of Ohio is in fact the "Financial Responsibility Act," then

the State Farm language still excludes the motor vehicle owned by the City of Dayton because of

the aforemcntioned similar laws.

It should be noted Appellant does not believe the Court must look to the policy of

insurance because having found the City of Dayton to be self-insured, there is no need to review

the uninsured motorist policy language. However, the exclusionary language is yet another

reason why the City is not an uninsured motorist.

15



CONCLUSION

This case ultimately is about who should pay for injuries caused the victim by the

negligence of the City's employee. The City chose not to purchase liability insurance, and to

instead establish a self-insurance program to pay judgments on its own. However, the City

desires to force the injured victim's own insurance company to pay for the injuries caused by the

City employee by claiming it is uninsured, not self-insured. The City wants to avoid paying for

liability insurance and to avoid paying for claims made by victims who have purchased

insurmce. However, Ohio law does not pennit the City to have it both ways.

The City of Dayton is self-insured within the meaning of the financial responsibility law

of Ohio as well as self-insured in the practical sense. In 1996, the City claimed it was self-

insured so it could shift liability from where it belonged to the insurer of the injured victim. In

2007, without changing the way it does business, it now claims to be uninsured and not self-

insured so as to accomplish the samc thing - shift responsibility from where it belongs (the

principal of the tortfeasor), to the insurer of the victim. The City of Dayton claims it diives

without insurance and is not self-insured, yet the state of Ohio requires all motorists to have a

policy of insurance or to be self-insured. This ruse should be stopped and the City of Dayton

should be made responsible for its negligence.

Further, it is clear that the State Farm policy specifically cxcludes vehicles owned by

cities such as Dayton who are self-insurers under Ohio's financial responsibility laws.

Respectfully submitted,

GALLAGHER, GAMS, PRYOR,
TALLAN & LITTRELL L.L.P

r^

MARK H. GAMS (0025362)
Attomey for Appellant, State Farm
Mutual Automobile Insurance Company
471 East Broad Street, 19th Floor
Colun-ibus, Ohio 43215-3872
(614) 228-5151 FAX: (614) 228-0032
mgams@ggptl.com
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WESTERN ROGERS
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PATRICK J. BONFIELD. Atty. Reg. No. 0015796 and JOHN J. DANISH, Atty. Reg. No.
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t"A IN, J.

This is a dispute over who is pdmarity tiabke for injuries incurred by Western Rogers

as a result of a motor vehicle collision caused bythe negligence of an employee otthe City
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of Dayton. State Farm Mutual Automobile Insurance Company, the underwriter of a poliey

of uninsured)underinsured motorist insurance issued to Rogers, contends that becausethe

Cily of Dayton is self-insured, in a"practica[ sense," its liability is excluded frotn the scope

of the uninsuredlundorinsured motorist coverage. This would leave the City of Dayton

responsttrle for damages. The City of Dayton contends that it is not setf-insured, so that

its liability is notexctuded from the scope ofthe uninsuredtunderinsured nwtorist coverage,

with the result that State !Famr is responsibte, and subrogation is not permitted against a

municipality,

The City of Dayton obtained summary judgment in its favor, from which State Farm

appeals. We agree with the trial court that the City of Dayton is not, as a matter of law,

self-insured. Therefore, the judgment o# the trial court is Affirmed.

I

In April, 2002, Earl Moreo, IIi, a traffic signal etectrician employed by the Gdy of

Dayton, was dispatcRred to the interseotion of Emerson and Saiem Avenues in Dayton.

After checking the operation of a traffcc signal, he began to execute a U-turn and struck an

autvmobiieowned and operated bylfUestern Rogers. Rogers had an automobile insurance

policy issued by State Farm. The insurance poticy provided for uninsured motorist

coverage.

Rogers brought this actlon against the City of Dayton and Moreo. Rogers afleges

that the City of Daytnn and Moreo are liable for hi€ in;uries, and that $tate Farm is also

monetarily responsible to payfor his injuries within the fimits of his uninsured/underinsured

motorist (°C1M1UlM") policy provisions. All four of the parties filed motions for summary

'rn@ COURT OF APPEALS OF OHIO
SECOND API'Br.LATE llk.iT€LICY
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judgment. State Farm moved for summary judgment on the ground that Rogers was not

entitled to uninsured motorist benefits under his State Farm potiey, because the City of

Dayton is a self-insured entify, not an uninsured erkiity. tdioreo and the City moved for

partia¢ summary judgment on the grounds that they are immune from liability, the City is

uninsuredforpurposes of determining Rogers's entitiementtoUMiUtM benefitsunderR.C.

3937.18, and they are ent'dled to an offset for any UMIUIM benefRs Rogers was entitied

to receive from State Farm.

The trial court granted Rogers's mo6ons for summary judgment, holding that State

Pami would be held financially responsibletothe limits of its, uninsured motorist coverage

'rfthe City of Dayton andlor fiiloreo werefound legally responsible for Ftogers's injuries. The

court granted Moran's. motion for summary judgment, holding that Mareo is immune

frnm fiability under Chapter 2744 of the Revised Code. The trial court granted the City of

Dayton's motion for summary judgrnent, holding that the City is "uninsured" for purposes

of the uninsured motorist policy. The trial court denied State Farm's motion for summary

judgment.

State Farm moved for reconsideration of the trial court decision retating to the

mations for summary judgment. The trial court denied State Farm's motion for

reeonsideration. Thereafter, the trial court entered an order fnd'mg no just reason for

detay. State Farm appeals fsam. the summary judgment rendeted against A.

State Farm asserts four assignments of error, as follows:

TRF i.OURTOFARRGALS OF 01116
SFCpN[> APt'ELLA'9'H DISTRICT
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"THE TRIAL COURT ERREblN DENYNOAP€'ELLANT STATE FARM MUTUAL

AUTOMOBILE INSURANCE COMPANY'S MOTION FOR SUMMARY JUDGMENT AND

GRANTINGAF'PELLEE CITY OF DAYTON'S MOTION FOR SUMMARY.fUDGMENT.

"THE TRIAL COURT ERRED IN HCILDING THAT THE CITY OF DAYTON WAS

NOT A SELF-INSURED ENTITY UNDER OHIO LAW, AND, CONSEQUENTLY, THAT

THE PLAINTIFF WAS ENTITLED TO UMfUIM COVERAGE UNDER HIS STATE FARM

POLIGYOF INSURANCE.

"THE TRIAL COURT ERRED BY CON3lDERING ONLYWHETHER THE CITY OF

DAYTON WAS SELF-iNSURED UNDER THE OHIO FINANCIAL RESPONSIBILITY ACT

AND NOT CONSIDERING WHETHER THE CITY WAS SELF-INSURED UNDER OTHER

OHIO STATUTES AND OHIO COMMON LAW GOVERNING FINANCIAL

RESPONSIBILITY,

"THE TRIAL COURT ERREDlN HOLDING THAT THE CITY OF DAYTON 1S NOT

SELF-INSURED UNOERTHE LANGUAGE OF THE STATE FARM POLICY."

We will address State Farm's four assignments of error together because they all

tum upon whether the City of Dayton is selF-insured for purposes of the insurance paFicy

and R.C. 3937.18. "Appellate review of a decision by a trial court granting summary

judgmant is de novo:" Cesx v. Kettering AAedroaJ Csnter, Montgomery App. No. 20614,

2005-Oirio-503, ¶35.

This appeal relates to an action commenced by a plaintiff, Rogers, seekin; to

recover damages flowing from an automo6ile accident a€fegedly caused tky the negligenee

of an employee of the City of Dayton, Moreo_ "[P]oliticaf subdivisions are liable tor injury,

TFlF CC11lRT OF APl'T:ALS DS' OF110
SECOND APPLLLATL DISTRICT
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death, or loss to person or property caused by the negiigent operation of any motor vehicle

bytheiremployees when the amptoyeec are engaged within the scope af their employment

and authority." R.G. 2744.42(6)(1)• It is undisputed that tVtorec was engaged within the

scope of his earupdayment and auttzority. Pursuant to R.G. 2744.03(A), an employee of the

City of t]aytott has immunity from liability in a civil actlon brought to recover damages for

injury to persons allegedly caused by any act or omission in connection with a

govemmental function. Therefore, Moreo arguably is immune from tiability to Rogers,

Untiite its employee, however, the City of Dayton does not have immunity from Rogers's

t'7.C.2744.Q2(B)(1),2744.U3(A). Thus,thequestionbecomeswhoshouktpay

for damages resutting from Moreo's alleged negligence arising in the course of his

employment with the Ctty,

State Farm makes the straightforward argument that the City shculd pay the

damages, because the alleged negligence of the City's emplayee caused Rogers's injuries,

the C(ty has not arEiculated any basis on which the City should be granted immunity, and

the City has not stTown that it is unable to pay damages to Rogers. This approach wa_t

eloquently endorsed by Judge Painter in Safe.quto ins. Co. v. Carson, 155 Ohio App.3d

736, 2004-CJhio-24&, ¶5-13: "Corsonowned an insurance policywi4h Safe Auto, The policy

inoluded uninsured-motorist and underinsured-motodst ('UMiUIM') coverage, Responsible

peopte buy tl MltJ IAA coverage to protect themselves against irresponsible drivers who do

not have any insurance or enough insurance... .$ut the city did not buy insurance to

cover these d?!'nages. Neither did it compty with the rules to be a`se!f-insurer' under tY9e

UM/UIM statutes, It simply chose to pay damages or judgments out of the city coffers,

which is perfectly proper. The city somehow concocted the theory that someone else

TN@ COURT OF APPEALS OF O7-ll4
SECOND APPI::LLATE nESTRIC'I
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should pay. That someone else was Safe Auto. This was evidently because Safe Auto

was the only insurance company involved. But why should Sate Auto-the insurance

comparry for the innocent driver-pay damages the city of Cincinnati owes?...Mhe city

of Cincinnati was not required ta follow the setf=insurance certification methods prescribed

by the ftnanciat responsibility law. Because it was presumed to be respons3bke, h did not

have to file papers with the state guaranteeing that it was able to pay damages. The city

was akowed to pay out of etfy coffers. Somehow. the city interpreted this to mean that it

was uninsured, unsetf-insu€ed, and unliabie. The city's argument is that, by not complying

with a law it does not have to comply with, it can escape paying what ft owes."

tn our view, the GeneratAssembly has cteariy commanded a different result. R.C.

4509.72(A) provides as follows:

"Any person in whose name more than twenty-five motor vehicles are registered in.

this state may qualify as a setf=insurer by obtaining a cer6ficate of self-insurance issued by

the registrat of hiotor vehicles as provfded in division (B) of this sectian."

Because the City of Dayton owns more than 25 motor vehicies, it could obtain a

certificate of self-insurance, and thereby pualify as aself-insurer under Ohia Revised Code

Chapter 45Q9, entitted "Financia! Ftespons6bitity.` tt did not do so.

Atthe relevant tEme, which the parties recognize isthe most recent renewabot State

i"arm's UMIUIM policy preceding the accident. R.C. 3937.18(K)(3) defined "uninsured

motor vehicie" as follows:

"{tCJ As used in this section, 'uninsured rnotnr vehiclF' and 'underinsuredd motor

vehicle' do not include any of the folbwing motor vehicles:

Tag C[1LfR7 OF rY.'PErlLS Dr 01110
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"(3) Amotor vehicie self-insured vurttrin the meaning of the financial responscbi!ity law

of the state in which the motor vehicle is registered."

Because the motorvehicle the operation of which caused Rogers's injuries vras not

setf-insured within the meaning of the financial responsibility law of Ohio, R.C. Chapter

4509, it was not excluded from the definitFon of an uninsured motor vehicle, w!thin the plain

meaningofR.C.3937.18(K)(3). Consequentiy,asthetriaicourthetd„Rogers'sin)urywas

within the scope of State Fama's uninsured motor vehicle coverage.

R.C. 2744.05(B) provides as tollows:

"If a claimant receives or is entitied to receive benefits for injuries or loss alleged!y

incuned from a policy or policies of insurance or any other source, the benefits shall be

disclosed to the Court, and the amount of benefits shali be deducted from any award

against a. poiitical subdivision recovered by the claimant. No insurer or other person is

entit!ed tv bring an action under a subrogation provision in an insurance or other contract

against a poiitical subdivision with respect to such henef!ts:"

Itisthecollatera! sourcerule cleatiysetforth in R.C, 2744.05(B)thatestab!!shesthe

result to which Judge Paintertook offense in SafeAuto Ins. Co. v. Corson, supta, because

iF shifts the tinancial responsibility from a municipality that has emptoyed an immune

tortFeasorto the insurance oarrier that has provided uninsured motoristcoverage to the tort

victim, while charging the tort vintim a premium forthat coverage. Without endorsing the

reasoning, we can imagine the Ohio General Assembly having decided, as a matter of

poiicy, that it is preferable to impose the financia! harm resulting fron a mctcr vehic!e tort

upon a commeraial insurance carrier, wiao has received a premium foruninsured motorist

coverage, as opposed to either: (1) the tort victim; (2) the municipal employee who was

'rnR CflURT OF :1PCF'.Al.S 0r 0I110
gEC;[lNr) kl`PBLLhTFS nFSTF.ICT
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acting wlthin fhe scope of duties. for which immunity is provided under R.C. 2744.02; or (3)

the municipaCrty that employed the tortteasor. In short, the Cmnerak Assembly appears to

hava adopted a schedule of preferenae for who should bear the harm of a tor€ caused by

a municipal employee acting within the scope of his immunity as follows: (1) an insurance

carrier providing uninsured motorist onverage to the victim, If there is one; (2) the

munkoipatity; and (3) the tort victim. The General Assembly has obviously found public

poiicy in favor of immunity for the municipal employee, and has decided that of the three

other potential bearers of the loss. the tort victim is the ieast able to sustain the loss, the

municipafsty is the nw ieast able to sustain #1e loss, and the insurance carrier is in the

best posi€ion to sustain the ioss. While we might not agree wb this schedule of

preference, we do not find it to be irrationai.

State Farm's assignments of error are overruked.

!€€

A!l of State Farrn's assignments of error having been overruled, the judgrnen€ of the

utt is Affirmed.

WOLFF, P.J., concurs..

DC1hiOVAN, J., dissenting:

t disagree.

Judge Paint-or s approach is consistent with the purpose !yehind UPNE!!M coverage,

°The purpose of €1i17tt3!M coverage is to protect personsfrom losses which, because of the

tortfeasor's !ack of liability coverage, would otherwise go uncompensated." 58 Ohio

THE CnuaroF APPEALS Or CnrtP
S£CQND APi'CLi.ATti UlSTRIC7
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Jurisprudence 3d (2005) 435-36, insurance, Section 999. It is undisputed that, despite

reo's immunity from liability, the City is liable for damages arising from Moreo's

negligent aots. within the course of his employment with the City. Also, there has been no

argument that the City is unable to pay such damages. Thus, it appears that the City of

Dayton is able to compensate Plaintiff for his damages and there does not appear to be

any risk of Plaintiff going unoompensated due to alackc+f ttab3ifly cover•age on the part of

the City of Dayton. Therefore, forcing State Farm to pay damages to Plaintiff does not

appear to ftt within the purpose of UC1ltUI1Vi coverage.

Thet€iat courtand majority reject Judge Painter's common sense approach and find

thatthe Citywas uninsured within the meanirlg of the uninsured motorist statute and State

Farrn's insurance policy wtith Mr. Rogers. Pursuant to the version of R.C. 3937.18(K)

applicable to the present dispute, a motor vehicle is excluded fmm the definition of

"uninsured motor vehic!e" where the motar vehicte is self-lnsured within fhe meaning of fhe

financial responsibltity law of the state in which the motor vehicle is registered. The

insurance policy between Plaintiff and State Farm provides a similar exclusion from the

definition of uninsured motor vehio!e. State Famr argues that the City of Dayton's motor

vehic!e is excluded from the definition of unins.ured motor vehicle because the City of

Dayton is se!f-insured. On the other hand, the City of Dayton argues that it is not setf-

insured within the meaning of the fn$ncial responsibility law of Ohio.

"Se!f-insurance' is the retention of the riak of loss bythe one bearing the originat risk

under the law or contract. !t is the practice of setting aside a fund to meet lossm.,° instead

of insuring against such through insurance, self-insurance being the ant(thesis of

insurance, forwhite insurance shifts the risk of loss trom the insured to the insurer. the se!f-

TIiE COURT OF AFi!6:ALS oF O1110
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insurer retains the rlsk of loss impased by law or contract." 57 Ohio Jurisprudence 3d

{2605} 317. Insurance, Section 247. The Cityconcedes that it is self-insured in the sense

that it does not purchase automobile insurance and it does set aside certain monetary

amounts each year in its budget for the payment of claims agains the City.

The City's decision not to purchase insurance is perfectly acceptable. R.G.

2744.0$(A)(2){a} provides that a"pofi6cal sttiadivision may establish and maintain a self-

insurance program relative to its and its empioyees' potential liatsility in damages in civil

actions for injury, death, or loss to personz or property alk:gedly caused by an act or

amissian of the poEiticat subdivision or any of its emptoyees in connection with a

governmental or proprietary function. The poli6r,aisutadivision may reserve such fundsas

it deems appropriate in a special fund that may b& established pursuant to an ordinance

or resolution ofthe politicaE suhd"€vision ...."

The City of Dayton's selt-insurance program is provided for in its Municipal Code.

Pursuant to Sec. 36.203 of the Dayton Municipal Code, judgments on personal injury

claims are limited tofunds that have been'"specificalty appropriated on an annual basis for

payment of claims and judgments." Further. Sec. 36.204 requires the City Manager to

submit annually to thc City Commission a recommended appropriatian for payment of

claims and judgments. in determining the amount of funds to he appropriated, the City

Manager and Commission may consider the list of non-exc6usive information set forth in

Sec. 36.244(A)-(I).

The trial courtheld and the m=iority concurs th2t tlr,ing Eelr-insu,d in this "practical

sense" does not necessarily mean thatthe City is self-insured in the relevant, kegal sense

State Farm disagrees, arguing that the Supreme Court's holding in Grange Mut. Cas. Co.

TaE cOURTOr APPGALS oF nttY6
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v. Refiners Transporf & Terminal Corp. (1986), 21 Ohio S0d 47, supports a finding lhat

the City is self-insured rather than uninsured for purposes of R.C. 3537.16(K) and the

insurance policy, The City responds that whether it is setf-insured in the practical sense

is irrelevant, becausetheinquiGy necessitated by R.C. 3937,18(FC)andthe insurance policy

is whether the City Is self-insured within the meaning of the lEnansial responsibility taw.

The City contends that the motor vehicle driven by Morao cannot be censir7ered setf-

insured within the meaning rsf the financial responsibility law of Ohio, because the City

does not have a certificate of self-insurance under Ohio's Financial Responsibility Act

("t" RA"), Ghapter 4509.01, et seq.

Under the FRA, "Ja]ny person in whose name more than twenty-five vehicles are

registered in this state may quatify as a self-Ensurer by obtaining a cgrtificate of self-

insurance issued by the req#strar of motorvehicles .. .° R.C. 4509.72(A). "The registrar

shali issue a certificate of self-insurance upon the application of any such person who is

of suffieient finanoia6 ability to pay }udgments against him." R.C. 4509.72(B), in sum, the

registrar is requlred to issue a certi5cate of setf-knsurance to any person who has more

than twenty-five vehicles registered in Ohio, is financially able to pay judgments against

him, and requests the cartlflcate. It is undisputed that the C1ty of Dayton is exempt from

the FRA. R.C. 4509.71. It is similarly undisputed ttrat the City of Dayton does not have a

certificate of self-insurance issued by the registrar. The City argues that these two

uncontested facts are sufficient to resolve this appeal in its favor because the tack of a

oertiieate of self-insurance prevents St€+ta Farm from establishing that the City is sel€-

insured within the meaning of the financial responslblG-ty !aw_ I disagree.

TnE CC/URT OP APPEAl,S Ur oH EC7
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The retevant inquiry under R.C. 3937.1$(K)(3) is not whether the City of Dayton has

a certificate of seN-irrsurance and is in fact self-insured under the FRA. Indeed, the City

would have no reason to request a certificate of self-insurance where the Cify is exempt

from the very taw that requires a person to obtain the certifir.ate of selP-insurance, Rather,

the relevant question is whether the City is self-insured within the meaning of the FRA.

Thus, the key Inquiry is whether the City meets the requirements for a certfficate of self-

insurance. A review of the statutory requirements reveafs that the City does meet the

relevant requirements.

Pursuantto R.C. 4599.72(B), the registrar muatissue a certiffcate of self-insurance

to any person who has more than tvrenty-five vehicles registered in Ohio, requests the

certificate, and is financially able to pay judgments against him. It is undisputed that the

City has more than twenty-five vehicles registered in Ohio, Moreover, it is undisputed that

the City is financfalty able to pay judgments agalnst it. Indeed, the City concedes that ft

sets aside certain funds each year to pay judgments against i4. Moreover, the City's

exemptiortfrom the FFtA is based on the presumption given to a political subdivision of the

state that the subdivision is financially reapnnsibfe, Thus, I would conclude that the City

is financialEy responsible and quatlfed to receive a cettificate of self insurance.

The presumptlon in R_C. 4509.71 that the City of Dayton is financially responsible

is supported by the City's Municipal Code. "Proof of financiai responsibitity" is defined by

statute as "proof of ability to respond in damages for liability, on account of acciderr€s

occurr!ng subsequent to the effective date of such proof, arising out of the ownership,

maintenance, or use of a motor vehicle in the amount of twelve thousand five hundred

dollars because of tiodity injuryto or death of one person in any ane aacident.....° R.C.

I

THi: CcoVld-rOr ApPP.ALS Or 011Co
SNCONA nPreLLA'.'L• 17f5T4i1CT



Montgomery County, Ohio - Scanned Document Page 13 of 15

13

4506.01(K). The City of Dayton has created a iimitation of its liability retating to damages

recoverabte in an action against the city for personal injury or propertydamage arising out

of a single occurrence, or sequence of occurrences, in a tort action. The limitation is a sum

not in excess of $250,000 per person and $500,000 per occurrence. Dayton Municipal

Code, See. 36.205(BX2). The City of Dayton, thraugh ifs tvlunicipa[ Code, clearEy

contemplated paying judgments in amounts equa[ to or exceeding the $12,500 that is

required under the FFtA to show proof of financial responsibitity. in short, the City of

Dayton is financfa5y responsible within the meaning and ptirpase of the FRA.

The only thing preventing the City of Dayton from having a certificate of self-

insurance under the FRA Is thatthe Clty hasnot requested such a certifieate. Qnce again,

it is understandable whythe City has not requested a cedificate-it is unnecessary because

the City is exempt from the FRA. However, the fact that the City did not request a

certificate that it was not L-galty obligated to request does not mean that the City is not self-

insured within the meaning and spirit of the financial responsibility law, On the cotrtrxry,

I would find that the Clty's practice of annually setting aside funds to pay tort judgments

constitutes tre3ng self-insured and financially responsible within the meaning and purpose

ofthe financiat responsibi{ity law. To hold otherwise would allow the City of Dayton to use

the fact that it is presumed financialty responsible under the FRA to act financially

irresponsible in situations where Ets employees are involved in automobile accidents.

The City of Dayton argues that our prior decisions in Jennings v. City of Dayton

(18981i. 114 Ohio App.3d 144, and Ande rsorr u. ?+!ationw.ide ins. Go, (5epf 90 1007).

Montgomery App. No. 16309, require us to find that the City of Dayton is uninsured. I

disa^gree, In Jenrtings, the ptaintiff was injured in an accident with a motor vehicle owned

THF. COURT OF APPEALS OF OHIO
SECOND APPr:L&Air; pt5TtikCT
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by the City of Dayton and driven by a city employee. At the time of the accident, the City

of 13ayton was not covered by a rrtotor vehicle liability insurance policy. Rather, the City

was seff-insured under the provisions of R.G. 2744.08(A)(2)(a). Based on a review of the

casefaw, we found that "the trend in the Supreme Court and In this court is to define seff-

insurats as uninsured and to maximize the uninsured motorist protection afforded to

insuted persons." Jennirrgs, 114 Ohio App.3d at 748. Consequentty, we held that "sefF

insurance is the legal equivalent of no insurance for purposes of the distribution of

uninsured motorist benefits in accordance with R.C. 3937,18." Id. at 15o. Our hoEding wes

based on a teading otthe 1998 version of R. C. 3937.1 B, which did not include anexclusion

for "self-insurers." Subsequent to out decisions in Jennings and Andersan, however, the

Generat Assembly revised R.C. 3937.18, providing for an exclusion of set#insuren: from

the definition of uninsured motor vahicle. Therefore, Jennings and Anderson are

inapposite.

Finally, the City of Dayton argues that the pubiic policy behind R.C. 2744.05(8)

supports a fincEing that the City of Dayton is uninsured. R.G. 2744.D5(B) provides that "if

a claimant receives or fs etititled to receive beneftts for injuries or loss allegedly incurred

from a policy or policies of insurance or any other source, the beneftts shall be disclosed

to the court, and the amount of the benefits shall be deducted from any award agains3 a

political subdivision recovered by that clairnant. No insurer or other person is entitted to

bring an action under a subrogation provision in an insurance or other contract against a

poUtica6 subdivision wi(h respecs to such baneflts." According to the City c.` Dayton, n.R.C.

2744.D5(8) serves two purposes: "9. To 'conserve the fiscal resources of political

subdivisions by limiting their tort iiabRity'; and 2. To 'permit injured persons who have no

THe COURT 01- APF'EAES OF ONtO
Si_Ci)NU AFrF.l.6ATF. nl9TRICT
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resource of reimbursementfortheir damages, to recover for a tort committed by (aJ poliFical

selbdiviSion.'" APpellee's Brief, p. 1 S(quoWg MeneTee v, C2ereen Crly Adetro('Eg90), d9 Ohio

St.3d 27, 29), The Clty of tlayton's reliance on R.C. 2744.05(B) is misplaced. R.C.

2744.05(H), by its own tertets, is confined to sltuations where the ciaimant is entitled to

benefits under his or her insurance policy. En the present case, Ptaintiff is not entdtted to

uninsured motorist bertefits under his insuratrce polioywlth State Farm,.. because the City

of Dayton is self-insured. Therefore, the provisions of R.C. 274*4.05(B) are inapplicable.

I would conclude ihatthe trial courterred in holding that the motor vehicle driven by

Moreo was uninsured. In chousirtg to beself-insured forthe purposes of the FRA, the City

obligated ttself to pay. t would sustain State Farm's assignments of error and would

reverse the judgment of the triai court.

Copies mailed to;

Patrick J. 6or;fleid
John J. aanish
John C. Musto
ttriatk H. Gams
M. Jason Founds
hlart. Jeffrey E. Froelich

3'ns COllR9'OFABPGALS TIF 014 ICr

SLCONr) APK'BLLATE DLSTRIt'T
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IN THE COMMON PLEAS COURT OF IvIONTCO1vLeeRY COUNTY, c7HtO

WESTERN i ROGERS, . Case No, 04-2716

(Judge leffre^ E. Froeiich}

Iycfenclants.

I?EOISION; ORI7E.R, AND EI*i't'1ZY
GRANTING TN PAR'I` AND
DENYING IN PA.R.T.PLAIN7"IrF'°S
MOTION FOR SUMMARY
]L1I7C'rA.7El*k"(', G1L4NT'I'IN.f'i ?vlTt.
M[?REC? AND THE CITY OF
DAY'I'ClN'S MOTION FOR
PARTIAL SUMMARY ITI'I)C+MLN7'.
13ISN`r`ING STATE FARM MUT'iJAL
AUTOMOBILE INSURRNCE
C'O'vIPANY'S MOTION FOR
SCTIviMAl7.1# 3T3UGME1+iT, AND
DENYING STATE p`AItIvS MUTUAL
AL)7'tlM[?I3TLE TNST1IiANCE
COMPANY'S 5£r{Fa MOTION

I. FACTS

Page 1 of 12

t-,arl Morco, lll, a traffic signal eEectrician fur tlae City o; IJayton, was d'sspatcheci to the

ecticin ofEnterson ancT Saletn A veraues In the Citv olDavton. After clleck.`r g tize og eratiun

of a tra€f c sig,nal, Tte begati to execute a u-tnrn and strukk an ;rtilomobila orvitc:d arnd operated

by Western Rqgets. Mr. Rogers vaas covered by a policy of insuranc;.• issucd by State Fartn

Insuraace Company tliat provided uninsured motorist coverage. A-aa
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Mr. Rogers filed a Complaint against the City of Daytott, Mr. Moren, and State

Page 2 of 12

arguing that the City and Mr. Iv3oreo are liable for his injuries, and that State Farm is also

motretarily cesponsible to pay for his injuries since Mr. Moreo and the City ai-e `uninsured

motorists' pursuant to his State Farm po[icy.

Eacti party iias filed a. Motiott for Summary Judgment. (I) Mr. Rogers argues ( a) that

there is no dispute regarding liability and tEtat the City should be held kittble, and (b) that since

reo is immune and the City is uninsurecd, State Farnt is reqitired to pay for his injuries.

reo and the City argue tErat they are eiititled to deularatt?t-y relief as a matter of law

because (a) they ar€z not responsible for Evir. Rogers' injuries, and (b) Mr. A^Iorso is imrnttne

from liability, and the City is uninsured; the City also argues that it is entitled to a set-ofT for

all nioneys paid by State Fann. (3) State Farm contends thut the City is self insur-ed and not

' uninsured' under.Mr. Moreci's policy and therefore it (Statc F"arn-i) is not liable forthe payment

under the uninsurerl provisions ofthc policy.

II. STANDARD OF REVIEW

Summary judstnent is proper pursuant to Civ. R. 56(C) wheat:

No gentrine i3sue to any nueterial fact remains to be litigated;
the moving party is entitled to j ud;ment as a matter of law; and
it appears from tfte evidence that reasonahle minds can come to but one
conclusion, and criewiog such cviderice ritost sirongly_ in Favor of the party
against whom the motion for sutttmatw judgtnent is tnade, that conclusion
is adverse to that party.

Temple tx. l'W`eali tlrritLd, Inc. (1977), 50 Ohio 5t:2ti 31'7, 327. "The burden otdemr,nstratingtha

ine issue exists as to any aiateria3 fact Et+lls upoti the ntov ing party requesting a suntr

judgtnettt" fTnrtessv. I`villrs Duq A'ar•ehvusaragCo.(197g), 54 Ohio St.2d54. 66. Civ. R.56(C) I

2
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aces a dttty upon the trial court to consid

firmatively tiuubnstrates that ihe non-laaoving party has no evidence to suppor[ the non-

oviug party.'s claims. Dreslier v.l3urt (199G), 75 <llrio St.3d 290, 293.

Aiier aiiequatetinte for discovety and ttpon a motion forsumnnary jud ;nt:>ntwhitihtniets

rust be able to specifically point to some evidence of the type listed in Civ. R. 56(C) wltich

Hu1p4y v, Ite3molds6urg (1992), 65 Ohio St.3d 356, 360.

'rhe moving party cannot dischafZe its initial burden simply hy niaBcing a atrnchtsory

:tssertion that thc non-movingparty has no evidencv to prove its case. lzathcr, tttc moving parCy

jxprop at, aterials before ruting on a motion

urn nary jud.rent and to view the facts in a light tnast Favorable to the non-moving part}^.

he test of Dresher and Ff xrlessr su}+ra, an en mary jul^rrnent is appropriate if the party

judgmen€ is sought fails to makea showing on an element to that party`s

:oEunr6ers (1972),32 Oltio App.2d 271, 274. Zn showing tltatthere is a genttine issue for trial,

brth specific facts showing that there is a oenuine issue for trial. Iteyraoldsbarra hfoaar Srzles

tlte non-moving party tnay not rest upot) the mere allegations or denials of its pleadings, but niust

ca4se on which that party will bear the burdeu nfproor'atirial. Celora.Y Corp. v. Ca€rett (1964),

477 U.S. 317, 324.. 14rrrphy, 65 Ohio St3d at 360. lu opposing a summary judgment motion,

preclude summary judument. Andsrsorr a: Libertt, Lobby ( 19$6), 477 U.S. 242, 248.

Sninniary. j udgment tnust be denied wliere a genuine issue of material factexists, where

coutpeting inferences may be di-awn from undis-puted underlying evidence, or.vhere the facts

}are-scnt are unc.et'taiu or indefinite. Duke v. Sway+nerall'roducts Co., inc_ (1972), 3 1 Otsio

only disputes over Eaats that tuigint affect tlie outcome of the sttit (i.e., `tnattrial'

3
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App.2d 7$, & t.. All doubts or conflicts in the evidcnce must be construed most strongiy in lavor

of the party against whcnn;{udgntent is sought, 3Vlarris v. Ohio L:a.rualty ItastlrartccR Co. (1999),

35 C3hio Se.3d 45, 47. It is with this standard of review that a tnotion for sumntary jud:gtroaent

must be considered.

AW AI'dI? ANALYSIS

A. Are the City andfor I`a ti 1vSrrrea IeEa[9v responsible 05 a tnattcr qF latta for the
irtittries of western ti.oLTers'l

The Plaintiff arguas that Earl Moreo's u-tnrn constituted negligence per se, aatt3 that Earl

Morco, as well as the City, his etnployer, are legally responsible t'nrthtat negtigence. Mr. Rogers

contends that a u-turn is a failure to yield the right-of-way which constitutes negligenc.e as a

niatter of ]aw.

Neither oftite Defensltrrtts addresses Mr. RQeer's motion directly. However, Mr. Iv{orco

supplied the Courtwttlt ton affidavit vvhich states that: ".-I was dispatched to Enterson Avetxue

and Salem Avenue to check the operation oi"a traffic signal. Upon arrival at the intersection I

did not observe any tnalfunction with the traflic signals in the northwest direction of trttvel. ^

Pursuant to standard opet•atiag procedure, I preparcd to turn around and.checEs the traflic signals

in the sonthesst lane.s of travel. I pulled aver to the easYcurb lane with the vehicle's hazard

lights attd vehicle flashers operating. I stopped, cheeked the vehicle traffic in both lanes of

travel, cheoke'd my niirrors, and then hegan. to e:sEcute a u-turn. As I: began to execute the u-turn

I tvas struck by anoth.er vehicle, I did not see the vehicle that struck tne when I chr;cked the

traffic before I executed the turn-7o my lcttowledge it is not illegal to execute a u-turn in the

fl7a}+ton or in t3tc State oftJhio. Atthe titaie ortheaccident I[sic) not acting in bad faitha

4 EA-7-5
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or was I acting with a tnaticious purpose."

Mr. Rogers subrnitted an utrauttienticated police report, which dot,^s not fall within the

pes ofevidenoe that may be consi€iered under Civ. R. 56(Q. However, even ffthe contcnsts

E'tEte pui.ice report were to be considered, that would n.ot add thny sigrtiftcant in]'otst^ation that

s not already before the Court.

The Plaintiff sttgge-sts that the facts oi' €he accident are not controlling since anvone

ccutinga u-turn is failing toyield ttte ripht-of way and is negiigent per se, and cites f3ennett

v. Krouss (1956), 100 Oh ic Al?p.. 495. Aithoug,h fleranelt itrvolvad fai f u.re. to yieid tite right-ot=

vm}F under R.G. 451i:.4St (which does not appear to appiy in this case), a02'yer k^ 31re,ptterd (Dec.

S, 1997), Licking App. No. 97CA83, appears to stand for the proposition that a faih:reto yield

preferred driver is neEligence per se.

However, that case lsegs tiie cyuestion of who is the 'preferred driver' in a particuitr

ario. Mr. Moreo was not charged with a violatiott of any law, and there is no evidence

before the Court other than Mr. tv9ore4's ovvn statement that he executed a rs-tum, to stipport a

potential faiiure toyieid rieht-of way violation. Plaintiff has not met its burden ofestablishing

that Mr. Moreo was negiigent or that hs was negl'€gent per se,

B. ifMr. iVioreo andlar the Citv are held legaEls responsible for the injuries ofWestcttt
Rogers avho should be held fis}nrrci•ibiv respansib€e for twlr. i^ogers' ini ; ie °?

Generally, th.e person who is found to have negiigetttly caused injury to attottte-r is solely

firtanc't:311y responsible. Hnwe.ver, ?vir. iZogers argues ttial ifiv{r. Morco is isnmtirse; and the City

is uitinsured, then State Fatcn is responsibic for payn-icnt to hisn(its own insurcd)under the ternts

of his tsninsnred naotorisC coverage.

IA-V
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1. Mr. Moreo-Ftnmuni€y

Mr. Moreo argues that lie cannot be lreld financially t-,spansible forlvEr. It.crgcrs` injuries

beaxuse he is imntuue as an employce ctftfie Catq.

The undisputed facts are tlxatMr, Morco was acti.ag within thc scope ofhis enYplayment

tvhstt the accident occurred. A municipal employee who is acting in the course of his

emp3oymeut is itnnguneunless his actions are done malicicxusly, with bad faith, in a wanton and

rcckless mnnner, or civil litibility is inrposed by the Code. R.C. 2744.03(A}. Mr. Morc;o has

supplied an affidavit indicating that he was acting within tFie sccipe of his employment zind that

his actions were notanade with a tnalicious purpose, or in a wanton and reckless manner. 7ite

Plaintiffd€res notmalce any allegat'aon..s in liisComplaiut th.tt Mr. Moreo's conductwas anything I

ather than ncgligent; additionally, he did not otYer any evidenc€ to rebut that prescuterl by Mr

N[oreo.

Therre are no szenuinc issues of ntntt:rial fact regarding this issue. Mr. Mureo is enti

to imtnunity as a matter of larv.

2. Cfty of )aytctn-[ininsured

di

The Cit), contettds that it is not insured, andthat. financial responsibilit}^ for Mr. Rogers'

ies Pafls on State Far3n under its UM cuverage. Whelher it is insured ctr uot, the City

legally and financially responsible for thc negligence of its ensployecs occurri

of their employmeut (but, sce C, ir fr•a).

urse

State Farnt argues that the Citv is `seli='rusured' nol `uninsured' ant1, therei'ore, underb€rth

the Revised Code and the terms of the policy, the City is exalusively financially responsible for

A^5
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c injuries of tvfr, Rogers.

R.G. 3937.1 g(K) (2EH00), vvhich was in ellect at the time of ihe rcnewal of the policy and

thcrefore applicable in this case (Poss v, Fara7ters fns. Grnap ( l 99S), 82 Ohio St.3d 281, 287),

states, in pertinent part, that: ".... `uninsured motor vehicle' [dotsj not include any of' the

following motor vchicles: (2) [a] rrtotor vehicte owned by a political subdivision, unless the

operator ol`the motor vehicle htts an inmunity under Chapter 2744 of the Revised Code tlt€tt

conid be raised as a defense in an action brottght against the operator by tlie insured; (3) jaj

vehicte self-insured within the meaning of the financial responsibility law of the state in

which tl-ie motor vehicle is registered."

Sina.ilarly, the uninsured tnotorist portion of the State Farm Policy states that "[ttin

uninsured tnotor velticle does not include a land motor vehicle: ...(3) owned or operated by a

self=ittsttrer under any motor vehicle responsibility law, ;t stxk€or carrier lati+• ur any similter larv;

(4) owned hy any government or any of its political suhdivisiotts or a6encies unfess the oper-ator

of the land motor vehicle has an itstmunoty tinder Ghupter 2744 of the Ohio Revised Code..."

Policy at p. 13,

It has previously been deterrnitted t9tat M.r. Ivloreo, thecrperator ofthe vehicle, is imtrtune

underChapter27A4oftheRevisedCode. Therefore,thetnotgrvehiclethatallegedlycausedthe

accident does not fall ttnder IZ.C. 3937.1 S(K)(2-) and is ttot ea;cluded frotn the det3nition oS'tut

'uninsured' vehicle ( i.e. it could he an uninsured vehiclc.)

R"^^
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lr. Self-mstired

Ttte question of whether the Citv is `uninsured' also depends on wbether the City ia selft

fthe financial re: p ibility law since fZ.C.3937.18(K)(3) excludes

from the definition of 'unittsured', a vehicle that is "self insured within [be meaning of the

lir<ancial responsibility law..." Likewise, the policy language states that an aut'omokrile is nnt

uninsured if it is owned or operated by a peasort self-instiret! uttder the lirutncial responsibility

avv. R.C. 45{}9,72---Cthio`s linaiicirtl responsibility law---sets fortb the retluirements forat seE4=

r. It statcs that "[t]he rea`sstrar shall issue a certiFctne oi'sel!'-insurance upon the

application ufany such person who is oPsufricietzt fnanci.al ability to payjuclgtncnts ttgainst

him." R.C. 4509.71 exempts tlze City t'rom this recluiremeut, as well as all of the riaiancial

responsibility law.

State Farm argues that the Gitv is seE€=ittsured because the City subntittecl an affidavit

tliat states it "maintained no policies af insurance covering the motor vehiole Earl Moreo was

driving when the accident occurred," State Fanit also citcs Sa,fa Auto lrrsurance Iu'o, v. Cor.ron

2004),15 5 L"}hio App.3d 736,2004-Ohio-249, diss.̂ retionaiy appeal nnt.allowed, 102 Ohio St.3d

1483, 2004-Obio-3069, in support o['its arguancnt that the City is self-ittsured.

In Crrrsan, the court held th:it "self-insurance is the reteniion of risk of loss by the one

bearing the original risk under the law or cantraet. An entity may be self-insured in u practical

senseforthe purpo.qesofLlIvllLlih2la^^." Id, TheCourtwasconcernedthattheCitvcouEdbave

it "both ways" b}, nos purchasing insurance, and also avoidiri© pa_ving cYni€its out of its own

pocket when an insurance policy would arguably cover the 4ama,ge. If this is true (and to an

Al a]
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extent, it is), it is because of a policy decision ofthe legisititure which prevents the usual cross-

laim of atn unirtsured carrier against: the totl-feasor, of course, even this `prote:ction' is only to

the extent of the available uninsurunee coverage [e.g. if datnages were $250,000 and UM

coverage were $ I00,000, the insurance cotnpany wotsfd pay $ I00,000 (and noren.ttly st3e (he city

subropatiotr/contribntion, but that is prolxibitatt by R.C. 2744,05) and the tvitv Wvould pay the

remaining $150,000.]

As explained in Fdhrrlnelledi v. Sarakan {1995}, 73 Ohio St.2d 666, 66tI, "the l")islature

if it does so in a rationasl manner calculated to advanee a

x+rhen a grant of itt,tttunity "intpairs one individual's

seek redress in a caturt of latw, and thus treats some people Irarshly." Id The fact is that

tted immunity to the driver, and exempted the municipality from. the financial

ontribution claims.

The City naaintrtins no policies orinsurxlrtce and thcre€'ore is, literztily.'uninsured.' `I'he

certificate o€self-insurance documenting that it is self insured under I2.C.

4509.72 and, as a anatter of lasa, it is exempt €rom the financial responsibility laws. "fherefore,

the City is not `selt=insured' ":rvithin the meaning ofthe financial responsibility la4+r'"

C. . ff •et

The City also asfts for sitenmarv judgrnent on the i ssue of +vhether the City is entitled to

n offset for anV un'in$llred alotorist bEnefiCs Mr, fCogers reCe]vCs frRnt $taC2 Fitrn7. R.G.

2744_05(€3) provides that "['i]f a claintant reccives or is entitled to receive benefits for ialjurics

or loss allegedly incurred €rom a policy or policies of' insurance or an5 urce, the bcnefxts

A'ag
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aail be disclosed to tlze Court, and the arnount of the benefits shal t he deducted froni any award

gainst a political subd'svision recovered by that claimant. No insurer or other person is entitled

to bring an action under a. subrogation provision in an insuranee or other contract against a

political subdivisiost with respect to such benefits." See e.g., Cir:cirinrrri In.s. Co. v. Ci0r of

F3er,rtola (July 26, 1995), t,rfontgotnery App. No. 15 108. The City is entitted to a deduction from

anti award levied against it to the extent that Mr.. Rogers receives uninsured motorist betief

Statr Fariu. TEte purpc)se ofR.C. 274d.a5 is to plac4^ttae tinanciat burdin on tEte insurance

company and riot the City. C:alemos v. Ctevetnnd (19'9d), 70 Ohio St.3d 220, 221.

D. iv 5§ffj

State Farm has asked that the Court grant it additionat tinre for discovery if the Court

hat tbe City is uninsured. State Farm Itas provided no aff davits, as required by the Rule,

explainin ; w6ay this is necessaGy. Further, giv€n the Court's analysis of the distinctiotas €unong

insured', `self-insured', `Iegal responsibility', and'fnnnciul responsibiliry', there is tto reason

i'm- additional discovery ort this issue.

IV. CONCL.t.FSlON

The City has stated that it does not have insurance co t; for its or Mr. Moreo's

ions; that naercns it is uninsured. Sttch lack of insurnnce does not ntean t17st ihe f3efendan4s

are self-inst-rred, or the deflnitions in the poliay and the Revisrd Code tvoulrl have nn ane;tning

every Defeudant cvithout insurance would be "setl'-iiasured." tvloreover, the st.qttttc and tl2c

licy provide ttiat an "uninsuru3 vehiele" includes one owned by a municipal ity wIt€nrn its driver

unitv.

10
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(i) The Plaintiff's Motions for Sztmmary. iudgtnent is DE24iIEEq insofaras it requests tltat

and the City be held legally liable; it is GRANTED to the eyteit that State Farm is

aeld financially responsible to the limits of itsuninsuranee coverage ifthe City andfor Moreo

are found legally responsible for the Piairetifif's injuries. (2) 'Dei"endaent, Iti'[oreo's Motion for

umittm 7ud¢ment is GRANTED insofar as he is immune fTam liability; the City's Motiotf €or•

4urrrrxeary Judgment is GRANTED insofar as it is i'ound to be ".1nin.surecE". (3) State Farm's

ion tor Summary Judgment is DENIED; State Farttt's Civ. R. 56(1=) Motian is L}ENIL•'I?.

SO ORDERED:

]EFF RCJ^I.,tC -I,

Copies of Ihis Decision, Order and Fntrv )-vere Cvrwarded to all parties listed bclcat.v b}°

ordinary mail this fi3iug date.

CHARLES D. LOWE
AT TC3R7tlEY AT LAW
I30 WEST SECOND STREET, SUITE 1600
DAYTON, O1-145402
(937) 222-8091
Attorney for Plaintiff

JOHN 1.17ANISH
.1t15CJN E. BOYD
ASSISTANT CITY ATTORNIE-Y
101 GVEST TI41RD STREET
P-O.E3U7C22
DAYTON, OH 45402
(937)333-4100
Attorney for Defendants
City of Dayton and Earl H. Morer

A- 30
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JASON F(?LJNDS
h LARIC H. GANtS
ATTORNFYS AT I.A W
471 EAST BROAD STREET, 19"E FLOOR
CCtLLI1vIB1JS, 01T G32.15-3$12
(614) 228-5 151
Attorney for Defendant, Staic rarm Insurance Con7pany

HOLLY J. HUNT
ASSISTANT ATTORNEY GENERAL
Ct?T+fSTITUTIONAL OFFICES SECTION
30 EAST BROAD STREET, E'l `g FLOOR
COLUMBUS, OH 43215-3428
(61d) 46Gi12F372
Attorney f'or dim Pe4ro, Ohio Attomey (ienerssl

CASEFLOW SERVICES

LOIS TIPTON, Sariifi^937) 225_4440
E-mail:tiptont@mosntcourt.o a

Page 12 of 12
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WESTERN ROGERS,

PlaintK

V.

i4[TY OF DAYTON, et ai.

Defendants.

"FheCotrrt previously •denied :

Case Nu. fEb-2716

. (Judge Jeffrey E. Frneltcdt)

Page 1 of 11

DECISION, {1RITGR AND CP1"CCfI'
DENYING IIiEF't+;P1DANT, STATE FARM

s MUTUAL AUTOMOBILE INSURANCE
CC7NiPANY'S MOTION FOR
REC()PtSIBE3ZATiGN t3F THE COURT'S
A)'ttlL, 25,2005, DENIAL OF NFtbTEON
FOR SUMMARY JUDGMENT

Farat's Motion i'or Summary Judgtnent frnding

that "[tjhe City tnaintains na policizs afinsarunce and ihercfpre is, literally, 'uninsured,'

Tlie ti:itv does not have a certificate of lf-insurance docunzenting that it is self-insured

under f^.C. 4509.72 and, as a matter of law, it is exerrrpt from the financial responsibility

laws. `iheCoefrt GndsthattheCity is not `self-insured' within the meaning of'the Eenancia[

respo7uibiiity law." State Fann argues that it is entitled to reconsideration of the Court's

/^°32.
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rlacision based upon new facts and law that were not previously submitted for the Court's

review. It contends that"the•City actually maintains a setf-insuranceprogratn as permitted

by the Ohio Rovised Code, and is, in reality, setf-insurcd..."

1. STANDAItD OF TtRVIE^Y

A motion for reconsicferation may be tnade only as to an irsterloctrtory order. Pirts

v: Ohio Dept. vf7'ransp. (1981), 67 Ohio St.2d 378, 37t). Civil Rule 54(B) provides the

court with the discretiott to revise a decision which resolves one or more but less than all

of the claims: "°LVI4n more than r relief is presented in an action wtaethc..r as

a claint, coun€erclaiin, cross-clairn, or third-party claiin, and wtaether arising ottt af the satne

or separate transactions, or when multiple parties are involved, the court tnay enter final

judgment as to one or anore but fewcr than all ofthe claims or parties only upon an express

determinatian that there is rio just reasou for delay. In the absenee ofa determination that

there is no just reason for delay, atty order or other form of decision, hawever designated,

which adjudicates fewer €han all the claims or the rights and iiabilities nf fewer than all the

parties, shall not terminate the action as to any of the claims or parties, and the order or

other form of decision is subject to revision at any time bet'ore the entry of}udgntent

adjtfidlccnting all the claims and the rights and.liabilitles. of all the parties." Civ. R. 54(B).

II. LAW AND AIYAL'YSi^

A. The Court's April 25. 2005 deGisivn

The decision held: (t) that Western Rogers did not meet his burden of estabtishing

A _33
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personal

o rvas negligent as a matter of law; (2) that Mr. lvloreo was entitled to

anity for his actions; (3) that the City qualifie& as "uttinsured" since it is not

setf insured "vSithin the tneaning of the financial responsibility lacv;" (4) that the City is

entitled to an offset for any ttninsured tta.otorist benefits paid by State t`arm; and (5) ttnat

thmwas no need to grant a Civ.Ii.. 56(F)request foradditiitnal discovery. Statet=arm only

requests recansicteratlon of the decision finding that the City was uninsured.

Ir is undisputed that the City does not carry aufotoctbile insurance poEicies and tizus

is, literally, uninsured, fl-lorvever, the Revised Code and the policy have their own

definitions. State Farrns argues that the City is self-insured, rather than uninsured, because

nds to pay for settlements and judgments.

The statutory law in effect on the date of issue of each new policy is the law to he

apptied. Ross v. Farrrters lrrs. Group ofCos., 82 Ohio 3t3d281, 1998-Ohio-38 E. R.C.

3937. f S(K)(2000), as it rvas in effect at the time of thetenewal of the Plaintiffs uninsured

motorist policy, states that an: ".... `uitinsured motor vehicle' [does] not inciude nn}> of the

following motor vehicles: (1) a motor vehiclc that has applicable liability coverage in the

policy uttder Awhieh the uninsured and underinsured motorist cpverntges are provided; (2)

[a] tnotur vehicle owned by a political subdivision unless the operator ofthat motor velsicle

has immunity under Chapter 2744 of the Revised Code that could be raised as a detense in

an action brought against the operator by the insured; (3) a motor vehicle sel[ itr,sured

within the Eneaning of the financial responsibility law of the statr in which the motor

A-3q
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veiticie is registered." (>wmphasis added.) R.C. 393$.1 S(iC)(1) is notapplicahle in this case.

R.C. 393 7.1$(K)(2) states that `uninsured' does not include the City's vehicle unless the

operator has itnntunity under Chapter 2744. The ttegative pregiiant ofG4tis provision is that

the vehicle is `uninsured' if the operator has immunity; the Court previously found the

operatar(Mr.Moreo) waseniitledtoimsnutiity!.unclerCJtapter2744. "Cherefore, thevehicle

was °uninsured' as defined bv R.C. 3937. i 8(K)(2).

R.C. 3937.18(K){3) provides that `uninsured' does natin.cludc aself-insured v

within.ttzemeaningofihefinanciairespcansibilitylawsofthestate. R.C.45(}9.72oft7hio's

Financial Respwnsi6ility Act defines "self insurcd" as: "(A) (a}ny person in whose name

more than ttisenty-tive motor vehicles are registered in this state may qualify as a st l1=

insurer b,}^ ohtasning a certificate ofself-insurance issued by the registrar of tnotar vehicles

a.sprovided in division (B) of this secti

ance upon the application of any such person who

B)"f registrar shall issue a certi ficat

icient financial ability to

pay,fudginents against hint..." The City does nothave such a certificate, and is,

of iaw, exemptfrorn the F.R.A. pnrsnant to R.G. 4509.71.

Based on these facts, t3te Court previously found that the City was ttnittsuted by the

literal defnitiottof Ensvaxance, as well as the definitions oPR:C. 3937,18(K)(2) and (3).

B. A"sell=insurance proeram" is not the same zts "self insured within the
m aninv o-f the Financial Pe%mQSi[>ilitv Act "

State Farm argues that th. City is 'self-insured' and, tltus, not `uninsured_' R.C.

2744.08(.A.) states thar;"(A)(2)(zt)....[aJ political subdivision may establish and nxaintain a

4

A P35
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seirf-insurance p

governmental orproprietary functinn....(>3)'Ihe...establishment. aud maintenance ofa self

iusurance program, by a political subdiviFiprt doe-s not constitute a waiver u€any immunity

or defense o€the political subdivision or its emplcryees.. "

The parties have stipulated that the City appropriates unencumbered funds for

paynxents of claims and judgments, that the city manager submits a recosnnYended

appropriation for payment of claims and judments to the City Comnxission, and that the

lt.evissvd Code oFGeneral Ordinances permitsthe City to reserve funds usinp; nou-excIusive

ission of the political subrlivisio€t or any of its eruployees in connection with a

relative to and Its employees' potential liability in damages..in

civil actions for injury, daath, or loss to persons or property allegedly caused by an act or

fact'o From these faets, Statc Farm cortcludes that the City is a`self-insuretl erstity' under

its poiicy.

The generalized "sdlf-inscrranee program" described in R.C. 2744.08 does not

qualify as "sclf insured within the rne,aning ofthe frriancial responsibility law o['the state"

[3937,18(K)(3)) betrause it does not meet any of the requirements of the financial

responsibility lriwr. No shoks%rng, of the number of City automobiles has been made

(a) tlioazgh the court will takte judieial notice that the number probably exceeds tnwenty-five),

no certificate ofself4insu•rance has been issued, and. there has been no showing of financial

ability to pay. A political subdivision can institute a gencral "self-insurance prograrn"

under R.C. 2744.0$, without being "self insur€xE within the meaning of ttte financial

Q-3p
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a political subdivision to set aside funcls tca pay for judgtnents or settlements in all such

cases. It is not limited to motor vehicle accidents, was not created for that purposa and is

respottsiFsility law." Claapter 2744 deals «fith political subdivision tort liability and all

o€ a "motor carrier law any tnilar law."

State Farm's position would result in a situation where the City is uninsured

pursuant to R.C. 3937.18(1{)(2), but self-insureci pursuant to R.C. 3939.1$(K){3}. Even if

this inccrnsistency were ignorcd, s.el€-insuurancc under R.C. 3137.1 S(K)(3) must be `within

the meaning of the financial responsifrility laws," froro which the City is specit'ically

exempt.pursuatttolt.C. 4SQtl.'J1. Moreover, theexplicitlanguage of the "self-insuranc:s

program" statute, R.C. 2744.08, states that the City does not waive a defense (in this case

an cxetuption 1'ront the Financial Responsibility Act) by instituting a"self insurance

program."

C. The Citv is not self in•stsred under the langunge of the State Farm noliev

State Farni places considerahle emphasis on the language of its policy, rather than

the sttttutory luw arguing that ihe City is seEl=insuced. State Farm's argument is that the

"State Fartrt policy at issue in th,is case does notprovide uninsured motorist coverage in this

case because the plaizttiffis legally entitled to collect, if at al1, frona a sel8 insured entity."

State Farm argues that Qhio law permits the creation of a self-insttrance program for a

political subdivision, that there are facts showing that the City has such a self-insurance

prot;ran in place, and that this new inforntation dcmonstrates thatthe City is a"self-insured

A°3?
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,

The law requires the offering of uuirtsured moknrist coverage. R.C. 3937,18. Any

policy mstrictioars on UM coverage have to comply withthe ststtute's purpose. Srate Farm

Attto Ins; Co. v. .rtiexaneler (1992), 62 Ohio St.3d 397, 394-440. "The purpose nf

insured n3otorist covcrage and its rnaudatvey offcriug is to protect persons from losses

which because of the tortfeasor's lack of liability coverage, would ot}terwis

uncompensated." Schaefer v. ,4ttstaxe Irrs. Co., 76 Ohio St:3d 353, 555; 1996-Ohit7-368.

An automoErile insurance policy tnay not reduce uninsured tnotorist cove

persous in;jured in a motor veiticle accident. Alexander, supra at 400; any policy

ictions that vary from the statttte requirements and purpose are tiherefore

unenforceahte. Sehaefer, supra at 555; Sex[on v. State Fartn Mw, Atua Ias. Ca. (1982), 69

Ohio St.2d 431, 433; :SF:ay v. Shav, Sixth Dist: No. F-05-008, 2005-C}hirr-5874. R.C.

7.18 "is the rnetric by which all exclusions of L,iMl4.lT1vT coverage must be mea.sured:"

State tierto. Ins. v. Pasquale, 103 Ohio App.3d 381, ?0Q5-Ohio-4847, disc. appeal alFowed,

006-Ohia-665, citing Alartin v. Nlr`dwestern Group Irxs. Cn., 70 Ohio St.3d 478, 481,

1994-Ohio-407. Therefore, to thc ratent the policy attempts to deHne `instired' or

sured' differently or morc narrowly than the statute, it is unenforeeable.

State Farm's policy says that it will pay damages for bodily injury an insured is

legally eutitied tn cailea;t from the owner or driver of an uninsured 3notor vefiicle. it

specifies that "[a)n uninsured motor vehicle does not include a land motor vehicle: owned

7
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or uycrzaicca by a self-insurer under any motor vehiele financial responsibility law, a motor

carrier law or any similar iaw."

While the laitguage ofilie policy is not identical to tixe language of the statute, it is

substantially similar. Ifthe policy were ambiguous and reasonably suscepte'ble to di Cf"erent

inlerpretations, itrrtust be construed iib'rally in favor afthe insured and againstthe insurer.

State Farm Auto Iras. v, ftvse (1991), 61 Ohio St.3d 81, 2005-O1uo-4323, !;rl; Wesozeid

Insurance Co. v. Ellis, Truntbull App. No. 2003-T-0093, 2004-Ohio-4393, 134. The

lan-p-ua dicy ie clear and unambigoous.. In orderto Ixe excluded liotn the policy's

ed itaotorist coverap, the vehic€e must he owned or operated by an entity who is

selt=insered "either under any motor vehicle financial responsibility law, a motor carrier

lacv or any sintilar law." As statecl above, the City is not sel£ insured under Ohio's motor

vehicle financial responsibility law.

Neither doesIL.C. 2744,08, which outlines the ability ofa political subdivision to

ute a "selt=insurance program" for potential tort liability, clua€ifv as either a"m.otor

carrier law or any similar law" as described by the policy. "Motor carrier" means an

individual, partnership or corporation engaged in the transportation of goods or persuns.

R.C. 4503.60(lt). See, also, for example, R.C. 4921.01 et seq., R.C. 4923,01 et seq.,

t).A.C. 49{1 l-5 -01, 490! :2-15-15-01. 4901:2-17-t71, as further illustrations that neither the

City nor Mr. Mateo was similar to a motor carrier.

8
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u. Tue Gilv is uninsured.

R.C. 3937.I$(I€}(3) provides one definition of'uninsured motor vehicle' as being

a vehicte that is setf~insured within the nteaning of the financial responsibility law. It is

true that R.C. 4509.71 exeanpts ttrty vehicle owned by the City from the requitements of

A.C.. 4509.01 to 45(t9.79 (the Financlal Responsibility Act). Safe ,4prro Ins. Co. v. Carson,

155 Ohio App.3d 736, 2004-Oltio-249.13I. }3utthe factrenaains tha.ttheClty does not

have insurance.

'Insurance' by definition metuts sonoctfiing rmrre than the ability to pay, or

undeclared self-insurance. The "uninsured millionaire" diseussed atW 1,I2 of ('nrsran

who did not tile a certi ficate oursuant to the F.It. A is still uninsured und the Utvi carrier for

a party injured by him or her would be liable to its injured insured. This is not to say that

this UM(t;lninsured Motorist or Uninsured Miliionaire) could "blithely [c,ontinuej...down

the road uninsured...," fd. at ¶t 7; the UM +vould stitl be liahle to the in,jured party's L9M

carrier which paid its insured; however, ihe injured party, who has paid a premium for UM

caverage would xrot have to pursue and attempt to collect from an entity which does not

Itave insurance.

III. CONCLUSION

'I`he Augean stabl<:5 of uninsured motorist law in Ohio are perhaps better suited for

tlte hern2eneutic abilities ofann appellate court. At this level, Ockham's razor leads to the

conclusion that the City is uninsured heeause ( 1) it does not have insurance, and/ar (2) its

9
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.otor ^^i^41c iuss immunity uncier•iLC. Chapter2744 andlor (3) itis not self-insursd witltin

meanine ol'the financi sibility laws..p

Defendattt. 3tate Farm's, Motion to RcconsidLr Tris! Court's Decision of April 25,

2005, Decision is DENIED.

SO QI2L}EREL?:.

1EFI•`Iir"IZ.(JELICH, JUDGE

Copies at"this Decision, Qrder a.ni! Entry were forwarded to all parties listed below

by ordinzny mail this filing dnte.

ES D. LOWE
A.T`1'(7RN1:Y AT LAW
130 WEST SECOND STREET, SUITE 1600
DAYTON, 014 45402
(937) 222-8091
Attorney for Plaintiff

JOHN 1.17AN€SI-t
JASON E. BOYD
ASSISTANT CITY ATTORNEYS
101 WE ST TFIIIBD STREET
P.O. BOX ?2:
DAYTCJ]+I, OH 45402
(937) 333-4100
Attorrseys for Defendants
City of Dayton zuad E.arf R. {vloren, Il

JASON FQUhtDS
MARK FC. C:A vtS
A"C"1`UItN-EYS AT LAW
471 E.^1.ST I3R(3A17 STREET. 19" FLOOR
Ctj LUMF3 U S. OH 43215-3 fS72

t4
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(614) 228-5151
Atterrtiey fnr I]efendant, State Fazm Insurancc Compan},

L-IOLLY J. HUNT
ASSISTANT ATTQR.NEY GEie'EILAL
Cf?N5T[TLI'I'ICSTvAL OFFICES SECTION
30 EAST BROAD STREET, 1V" FLOOR
CC}L,UIvfIiUS, OH 43215-3428
(614)466-2872
Attcvmey for Jim Petro, Ohio Attorney General

CASEFLOW SERVICES

LOIS TIP'I'Oht, Bailiff (937) 225-4440
r:-Enail: tiPtonl@montcourt.ocg
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IN THE SUPREME COURT OF OHIO

WESTERN ROGERS,

-v-

Case No. 07-054

On Appeal from the Montgomery
County Court of Appeals, Second
Appellate District, Case No. 21593

CITY OF DAYTON, et al.,

NOTICE OF CERTIFIED CONFLICT SUBMITTED BY APPELLANT,
STATE FARM MUTUAL AUTOMOBILE INSURANCE COMPANY

Mark H. Gams (0025362) (Counsel of Record)
GALLAGHER,GAMS,PRYOR,
TALLAN & LITTRELL L.L.P.
471 East Broad Street, 19th Floor
Columbus, Ohio 43215-3872
(614) 228-5151 FAX: (614) 228-0032
mgams@ggptl.com

Attomey for Appellant State Farm
Mutual Automobile Insurance Company

Patrick J. Bonfield (0015796)
John J. Danish (0046639)
John C. Musto (0071512)
101 West Third Street
P.O. Box 22
Dayton, Ohio 45401
(937) 333-4116 FAX: (937) 333-3628

Attorneys for Appellee City of Dayton

APR 18 2007

1iliAF?CiA J NfF-NGEi.. CF Nl?K
^ ^UPREIVIE uOUR7 Or L1
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NOTICE OF CERTIFIED CONFLICT SUBMITTED BY APPELLANT ,
STATE FARM MUTUAL AUTOMOBILE INSURANCE COMPANY

Now comes Appellant State Farm Mutual Automobile Insurance Company, pursuant to

Rule IV of the Ohio Supreme Court Rules of Practice, and hereby gives notice that on April 11,

2007, the Court of Appeals for Montgomery County, Second Appellate District, issued an Order

certifying its decision in the above-styled case to be in conflict with the following decision: Safe

Auto Ins•. Co. v. Corson, 155 Ohio App. 3d 736, 2004-Ohio-249, 803 N.E.2d 863, appeal not

accepted fr r review, 102 Ohio St. 3d 1483, 2004-Ohio-3069, 810 N.E.2d 967.

Jurisdiction based upon such conflict is provided by Article IV, Section 3(B)(4) of the Ohio

Constitution. A copy of the Court of Appeals Decision and Entry certifying a conflict and a copy of

the conflicting Courts of Appeals opinions are attached for the Court's review.

Respectfully submitted,

GALLAGHER, GAMS, PRYOR,
TALLAN & LITTRELL L.L.P.

By
ARK H. ki-AMS (0025362)

Attorney for Appellant, State Farm
Mutual Automobile Insurance Company
471 East Broad Street, 19th Floor
Columbus, Ohio 43215-3872
(614) 228-5151 FAX: (614) 228-0032
mgams@ggptl.com
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CERTIFICATE OF SERVICE

The undersigned hereby certifies that a true and correct copy of the foregoing Notice of

Certified Conflict was served upon John Musto, Patrick J. Bonfield and John J. Danish,

Attomeys for the City of Dayton, 101 West Third Street, P.O. Box 22, Dayton, Ohio 45401 by

regular U.S. Mail, postage prepaid thiv-110 day of April, 2007.

MARK H. G.4MS C0025362)
Attorney for Appellant, State Farm
Mutual Automobile Insurance Company
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State Farm Insurance Companies'

CERTIFICATE

STATE EARM

lft

INSURANCEU

Newark OperaBons Center
. 1440 Granville Road

Newark, OH 43093-0001

I, the undersigned, do hereby certify. that I am custodian of the

records pertaining to the issuance of policies by the Scioto Division of

State Farm Mutual Automobile Insurance Company of Bloomington, Illinois.

I further certify that the attached policy, number 811 6208-F09-35C,

is a copy of the policy issued to WESTERN ROGERS of 4050 SALEM AVE DAYTON

OH 45416-1719 based on our available records.

The policy was in effect on the loss date of April 22, 2002.

`-_ ^ I -_
Mary Ellen ce
Auto Underw i^ing Superintendent

State of Ohio

County of Licking

Subscribed and sworn to before me this ^ lD day

My Commission Expires:

REBECCA SAAD
NOTARY PUBLIO. STAtEOF 00

MY COMMISSION,EXPIRES DECEM8ER.3; 2097

A-4
HOME OFFICES: BLOOMINGTON, ILLINOIS 61 71 0-00 01 .



^tJliin's'ured'^A>4Ye^iVetii0laa
Limits ot Liability-U°^

$t00 000 $300 00(1

1:84
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9ee lic for coverage details.
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Medical Payments
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u Fmeroencv Road Service

uethoae issued to you with any su seq -

Replaced polioy number 8116208-35B.

Your total current 6 month premium for DEC 09 2001 to JUN 09 2002 is $291.66.

Guarantee period JUN 09 2001 to JUN 09 2003 subject to conditiona 4 arrd 5.

sYour po cy cons ,i n renewal netice.b

^

DO NOT PAY PREMIUMS SHOWN-ON THIS PAGE.
SEPARATE STATEMENT ENCLOSED IF AMOUNT DUE.

AGENT
TOM MCBRIDE
1450 EAST DAVID ROAD
SUITE 1 B
KETTERING, OH45429-5769
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FINANCED- NUVELL CREDIT CORP PO B
6935 AMENOMENT OF DEFINED WORDS, COZlERAGES AND CONDITIONS.
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- OA 7199 LITTLE ROCK AR 72 2- .
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2002
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$13.49

Nm;iF
$41.35

Agent: TOM MCBRIDE

Tetephone: (937)435-2414

Prepared DEC 10 2001 2230-507



YOUR
S'TA-rE:FARIVI:

Anyapplication for the insurance provided by this policy,;including any warranty made by the applicanf, is..made
a partof thfs pclicy. `

WARNING .. :
IF YOU PLAN TO DRIVE;4N AUTOMOBILE IN MEXICO, BE SURE TO SECURE COVERAGE IN A MEXICAN
INSURANCE COMPANY AND AVOID POSSIBLE JAILDEfENTION, AUTOMOBILE IMPOUNDMENT AND
OTHER GOMPLICATIONS IN THE EVENT OF AN ACCIDENT.

Ohio.
Policy Form 9835.7

F'OLICY
IMPORTANT. NOTICE



Page No:: WHAT IT IS AND WHERE YOU CAN FIND IT - THE IAIDEX

5. Reporti_ng a Claim Insured's Duties -What to do ifyou have an accident claim or are sued

3 `. ` Defined Woids

4 Declarations Continued

5 When and VJhereYour Coverage Applies

5 FinancedVehicles`'- Coveragef,or Creditor

Coverages

^ . nnrlerinciired_ . . . -.. . . . . .
U=Uninsured Motor Vehiele - When the other car or driver is not insdred or is

. . . . .

C= Medical Payments:- When there are medical and frineral expenses.
% 'A - When there.is damage to others. ;

insured and there is property damage.'...
Ul -= Ilninsured Motor. Vehicle Property Damage - When the other car or driver is not

deductible amount is shown by the number beside "D" on the declarations page.
D - Comprehensive -.- Whenyour car is damaged except by collision or upset. Any

18 F- Coilision- 80% - When your car is damaged by collision or upset.
G- Collision - Whenyourcar is damaged by collision or upset. 7'he deductible is .

he nnmber besltle.^'U"" on tne Uectarauons page..

19 H- Emergency Road Service - When your car breaks down or needs a tow.
19 R- C.ar Rental Expense - When you need to renta car because of damage to your car.
19 RI -: CarRentai and Travel Expensea - Whenyou need to rent a car and pay extra

travel expenses because of damage to your car.

.23

23

R2 - Car Renta] and.Trave7 Expenses - Whenyou need.to rent,a car and pay extra
travel expenses because of damage to your car

S-. Death, Dismemberment and Loss o.f,Sight - Pays for death of or certain injuries

T- Total Disabillty = Pays weekly •indemnity to persons named.. ,
Z -Loss of Earnings.- Pays loss of weekly earnings to persons named. .

Conditions

25 1: Policy Changes
25 2.SuitAgainstUs.^

265:
5. Renewal
6. Change of Residence
7. Premium
.8. Concealment or Fraud:.

Mutual Conditions

Policy Form 9835.7
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STAPE FAItM.MUTUAL AUTOMOBIt;E INSURANCE COIVIPANY .:.::
BLOOIVIINGTON; ILLINOIS :: •

A 1VIUTUAL COMPANX`
.DEFINED WORDS

= V6TFlICFI ARE i7SED-"IN SIa:VERA L PARTS OF THE POLICZ' Y;::.

We define. some•words,to shoiten the policy.,This 2. the effective datE'and time of a policy
makes it easier to read and understand. Definedwords issued by us or any other company that
are pnnted in boldface ttalres: You can pick them out describes the car on.its declarations page.
easilv. : You or your spouse may a^1y for a.pohcy" that
Bodily Injury means bodtly injury to a persan and-. wtll provtde coveragebeyond the 30th day for the
sickness, disease or death which results from it. . additjorral car. t,Suchpoltcy will,be issuedondy

;.if both y'qu.and the vehtele are eligibl.e for cover-
age.aY. the. tima of. applicatioa

Newl idcquared Car means•areplaeeni`ent car or
; an ndydid'onal ^ar :'s ^

Replacernent Car means a car purchased by or
leased toyou or your. spouse tozeplaceyour car.
T}v.; pohcy.will only provide c.tlverage for the
replacement car ifyou oryour,spouse:

tell u5'about it iyittun 3Q days after its
delsvery toyou oryourspause; and

2: pay us any added amount d'ue;

,4ddiitonal •Lar,-- means: an added car u^rchased
by or leased to you or your spouse _..ris policy
will only provide coverage for the addiiional ctif,
3f .; :;•

lr Ytisaprivatepasseggercar andwetnsuie
all other privatep'assengercars or .

2. it is other than- a private passenger car
and we insure all cars

owned by you'or your spouse. on the dateof its,
delivery to you or your spouse.

This policy provides coverage for the additional ;
car only until the earlier of:

1.: 12:01 a.m. on the 31 st dap after the deliv- :
ery of the car to you or your spouse;.or

Car- means a 1and.m6tor veliicle with fou r ormore
wheels, which is designed for use mainly on public

s:It doesnatinclude: Tf a no:wly acqu.ired car ts pot otherwise` afforded
1, any vehicle while located for nse as a dwelld: comprehenstve or-:colhsion coverage by this or any

mg or other premises; or otlierpo&cx, this policy wilY provide the'compre9ien-
sive orcolltston coverage not otherwise provided for

a truck-tractor designed to pull a trailer or the newlyacQuired car. If such coverage is provided
by#lris pazagraph; it will apply only until 12:01 A.M.

Car Business - means a business or job where the Standard Time at the address shown on the declara-
purpose is to sell, lease, repair, service, transport, tions page on the sixth day after the delivery of the
store or park land motor vehicles or.trailers. car to you or your spouse. Any comprehensive or

col"sion couerage provt$e^l by this paragraph is sutr
Ynsured`= inearis theperson; persons or otganiiation ^ect to adeductible'of $500 ,;
defined as insureds in the specific coverage.

Loss,- defined in sections IV and V
Non-owned Car .means a carnot owned; regrstered
oz leased bY

1 you,yourspouse .,"

any relative unless at the ttttte`pf sthe accident

a the car .currently is or has within °tlie last
'= 30 days been 1:isured for ltabrizty cover-

age; and

the dnVer ts an insured who does.not own
or lease the car,

atiy othexperson restding ut the same house=
hold asyou; yaua pouse or anyrelnUrve, or

4.: an-employei•ofyou; yourspouse,dranyrela-
hve, .,..^

Non-owned car does not include a
. ,s. ;

1.: .:..ntedcar while tt ts used in connection with
the insured's employment.or business; or

2. . car which has been operated of reinted by. or
in. the possession of an insured during any
part of each of the last 2l or more consecufive
days. If the insured is an insured under onq
or more other car policies issued by us, the 21,

.'day limit is increased by an additiona121 days ,
for each such additional policy.:



Anon-ovrned car miistbeacar in the7awfulposses- . Temporary. Substitute Car m-:eans a car nof oed.
sion of the person opetating it: b you or your spouse, ifit replaces your car for a

eva gr a

. Occupying-means m, on, entermg or rg g om. owner., Your car has to be out of use due to its
Person - means ahuman being: breakdown, repair, servicing,damage or Coss. Atem-:

ssen er Car - means a car porary substitute.car is not considered a nqn-ownedi tP P

^• hh. short tinle. Its use has to be with the consent of: the4-

type; and . . : .- ^. 1.: apickup; panel or van body; and: ;.

unemancipated child away atschool. Your Car-means the car oY the vehicle described on

y r ve
2: of the*private passenger or station wagon ic e

Utdit Vehu ls = means a moto h' 1 with -
1. wtth four wheels .

3. designed sol.ely .to• carry persons and their %2. ` a Gross Vehicle Weight of 10;000.pounds or
i„^ .. .. . . ^e.... _

Relafdve - means. a person related toyou or your You or Your means the named insured or namedspouse by blood, marriage or adoptian. who resrdes wn on the declaraaons
pnmarily with you:.It includes our[unmarried and inspreds sho page •

JDouse = meanS Vour.nusoaAa orwire wno resiaes mc.aecinrauuns page, ::..•, „ . . .. .., . ^
. n..imarilv vvith vnrr . _ . . . .... .... . . . . . . . . .

.; DECLARATIONS CONTINI7ED

We, the State Farm Mutual'AutomobiTe Insurance 1. Ownership. You are the sole owner of your
msto ihe terCompany, agree to insureyou according

of this pohcy based;

I. zin your payment of premium for'the cover-
ages you chose; and

2. in reliance on your statements in these decla-
rations.

You agre by acceptanceof this policy that:

1. the stateinents in these deelarations are your
statemeutsand are true; and ;.,y

2. we insureyou orithe basisyour.stateinents

2., License History i Neither ynu nor any morn- .
berofyour household within the past 3.years
fias had.a license to drive or veliicle regrstra-,
tion suspended, revoked or refused

3'Dnving Record History Your responses on
the ap licanon as,to whetherybu, any'mem-
ber ofPyour household, or aiiy regular driver
fias had an accident or sustained aioss or has
been:fined,. convicted or forfeited bail for
traffic violaflons; are accurate... .

3; any ap p. lication for the insuiance provided by
-thrs pohcy, including any wairanty made by 4: . Use. Your car is psed for pleasure and busi-

!-'you, ts a part of this policy; and': ness

this policy contains all of • the agreements All statements in the applicahon for insurance and in
between you and us. or any of our agents: the declarations are wairanties. This policy shall be

Unless otherwise stated inAhe exceptioqs space on : void from.its.inception if any warranty_maee by you
the declarations page, your statements are: is fou.' .̂.d to be false.

8357



When.Coverage App&es
The coverases vou.choseappiyto.act:idents and '
Iosses'that take. place durutg tne poltcypenod.

The policy period is shown under `Policy Period'
on: the declarations page:and is for suceesstvepen-
ods of six months each: for: whichyou pay the
renewal premium._ Payments must be made on or

"' period. Theend of the .currentpolicybefore:`the
policy period begms:and„ends at 12:01 A.M. Stand
ard. Ttme at the address shown on [he deciarations
page.
Vdheie CoveragP APpiies'.'

The coverages you chose apply; :

. • ;f : ;u ..._

a. in the United:States of America,-its territories
_-.and possessions or Canada; or

2., while the insured vehicle is being'shipped
between their ports

The habrittyinedtcat payments andphysrcaldamage
coverages a^o apply rn' Mexico wjthrn 50 miles of .
Ihe;Unrted States border.. A physical damage coveT- .
aee loss m Mexico re detennmed on lhe basis of oost .
at the nearast-Untted States pomt ,

Deatb dismemberment and loss'of sleht to€al dis-
ability and loss of earningvcoverages appl'q any-
where in,the world.;. . _.

FIIdANCED iTEiIIit LES.;

If a creditor is shown in tlie declazations, we may pay The coverage or thc credttor s interest only ii 'valid
any comprehenstve or colli,ston loss to •. " until we terminate tt We vnllnot ternunatesnch

1 . you and, if pnpaid,. the repauer or coverage because of

2 you aqd such creditor, as its interest may ;d , any act or neghgence o£ the ow.ner orbor-
appeaE; when we.frtndtt is riot practrcal to : , rower; or ., ,.; . _: •,
.reparry^aur c¢r; or 2 a change rn the ownershi or mterest un-

3. thecreditor asto.its'interest,tfyour"carhas knownbeen repossessad; tous unlessthecrednorknewofitand
^ . fatled fa tell us dwithm 10 days' or

When we pay:the creditor. forloss for which you are 3 • an erroc in the description' of.the vehicle.

not covered, we are entitled.to the cre.ditor's right of The date nf termination of.the creditor'.s interest will
recov agaznst you. to the extent of ourpayment. ba at IeasC 1Q days afteratie

o recovery
date wemail the'terarina-

Our ri^t'f shalT not im , air the creditor s
riglit to recover the full amount ofPts claun. ` tion nohee

r^.•.^ ^^! f .

:-REPOR'>?ING:Ek CLAIM ;II^1Si'IRED'SDU.'FIES

1. Notice to Us of an Accident or Loss 2. Notice to Us of Claim or Suit

The insured rnust give us or one of our agents If a claim or suit is made against an insured, that
written notice of the accident oi 1nss as soon as insured must at once send us every demand, :
reasonably possible. The notice must give us: notice or claim made and every summons or legal .

processreceived.
a. your name; and

3. Other Duties Under the Physical Damage
b. the names and addresses of all persons in- . Coverages

voived;and
When there is a loss, you orthe owner ofthe

c. the hour, date; place and facts of the accident property also sha11:
or loss;

and a. make a prompt report to the police when the
d. the names and addresses of witnesses.." loss is the result of theft or larceny.

5
8357



ti:, protect the dainaged vehicle. We will pay: any `. :
reasonable expense incurred to.do it.

C. show us the damage, when we aste.

d. provide all iecords, recer'pts and invoices, or, •
certified copies of them. We may make cop-
ies

e: answer questions under oath wheri asked by
anyone we name; as often as we reasonably

"ask;. and.sign copies_ of the answers..,

4. Other Duties Under Medicai Paymenfs, U
sirred Motor Vehicle, Un:insured Motor i'ehi-
cleProperty Dama:ge;Death,Dismemberment
and Loss of Sight, Total Disability and Loss of
Earnings Coveragss

Any person who suffers a bodily.injury which.
results in a medical payments coverage clatm
must notifyhs of the claim inwriting as soon as
reasonably possible after the person's. first ez-.
amination or treatmentresulting from the bodily
injury. Anotherperson may give us the required
nonce on behalf of the injuredperson.

Thepersos making claim aiso shall:

a: under the medical payments , uninsured motor
'vehicle, death,-dismemberment and loss of
sight, total disability and loss' , of. earnings,
coverages:. ..:

(3) answer questions under oath when asked
by anyone we name, as often as we rea-
sonabIy ask, and sign copies' of the an-
swers. '

b. :. under the uninsured motor vehicle coverage:

(1) reporta"hit-and-run" accident. to the po-
lice .within 24 hours and to us wit.hin 30
da.,^ . _ .. . . .

(2) let. us .see the insured car theperson oc-
cupied inthe accident

(3) send us at once a copy of all. suit pap' ers if
the,person sues the party liable for the,
accident for damages.

e. uriderthe death, dismemberment and loss of
sight,. total disability; and.loss. of earnings
coverages, give us proof of c[aim on forms we
furmsh. . .

d. underuninsured motot vehicle properfy dam-
age coverage:
(1) report the accidpnt to us within 30days:

(2) send us at once a copy of all suit papers
'when the pariy liable.,foi theaccident is
sued for; these damages;

5. Insnred's Duty to Coopei•ateWitfi Us

The insured.shall coageiate ti.bith,us and, when
asked,'assistiis in

a malang settletnents ,
(1) give us all•the details about~ the.death;

mlury, treatment and other information b securing and gtving evidence;
weneedtodeterminetheamountpayable. c: attending;and getnng wttnessesto atteied,

(2) be examined by physicians ehosen.and heanngs and tnals ._
.^:`paid by us as often as we reasonably may Tlie insured shall not, exceptat lus,'or her own

tf theperson isdead or unable to act, shall
anthorize.us to obtain all.medical iepoits••
and records.

require. A copy of the report will be sent,
to the person upon written request; Th6
person; or his or her legal representative

cost, voTuntanty:

a make anppayment or assune any oblrgation
to others; or

b incur.auyexpense; other than'for first aicl to
others.

8357 ,
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SECTION I LUBILITY COVEIZAGE A.-.

You have this coverage if 'A" appears in the "Coverages spaceorithe declaratrons page.

,.. ,.. ,
We will r c,. at our request.

1 pay damageswhich an insuredbecomes We have the right to investigate, negonate and settle
legally liable to.pay because of ,". any claim or sutt

a. bodily injury to others, aud Coverage for the Use of Other Cars •

b:: •damage to or d'estraction ofproperty rn-. The liability coverage extends to the use, by an in-
cluding loss of its use;: sured, of a newly acquired car, a temporary substi--

caused by.accidentresuItin g from the owner-
^te car or a non-owned car ,'

slup; matntenance or use'of your car; and Who Is an Insured..

the applicable lLrmtof qur liabthty for the
accid'ent which is the basis o£,the;l3wsuit.

2. defend any suit agatnst an ¢nsrired for such When we refer to xour car, a.newiy, acquired car or.
dama^es with attomey•s hired'and paidbyus a temporary substitute car,;aisured meanst
Wevw:illnotdefendanysuitafterwehavepaid 1: you, %

In addition to the limits. of liability,. we willl pay for,
an iasured any costs listed below resulting from such

Court cosis of any sutt for damages. .

2 Interest on damages owed by the insured due_
to. a judgment and accruing,;

2.yourspouse;;

3: 'the Pelatives of the firstperson named in the

4: any ather person while using sucfi a car if its
; use rs within the scope nf consent of.you or
your spouse; and

5 any other person -or'organraation liable
for the.use o£ such_a-car by.:one;,of-the
aboveznsuredsa,after the jndgment anduntil,we pay; offer

;:. or tieposit in eoutt; the amount. due under
this coverage or

THAT.PERSON IS VJORKING IN
4 Expense tncurred by an insured ANY CAR BUSINESS , OR`:,

-for tossof.wages or salary upto $35 per b. USED IN ANY OTHER BUSINESS

day if weask the insui•ed to attend the trial OR OCCUPATION. This:does not ap-.
of a civil suit ply to a privafe gassenger car driven

or occup :ed by the first person named
b: for first aid to others at the time of.the in the declarations, his or-her spouse
accident. or. their relatives.

7'
8357

1?Jhen we refer to`ainbn oivned car insur'ed means::

b; before the- udgment where owed by,
law, but only on that part of the judg= 2.
ment we pay.

3. •Premiuins or costs of bonds F.

'a. to secure the release of an insured's pro'

bonds .

r thownor, e a s ra e r r s uset iyu o
erty:-attached.under a.court.order: TPe_ one of theabave:persons
amount of the bond we pay for shall not ^R$ IS NO COVERAGE FQR RrtON; OVf'MED
be more than our Iimit of lrability., and ;^S, > -

b. reguired to appeal a decision in a suit for 1... IF-THE:-DECLARATIONS-rSTATE . THE
damapes if we have noti paid our limit of '^USE"-OF YOUR "CAR IS •OTHER THAN
.Irabihty;that appliesto,thesuit; and "PLEASURE AND BUSINESS"; OR • ; :

C. uo to $250 ffir each bail bond` needed 2, W^g
because.ofan accidentortraf5cviolation. a.BEINGREPAIRED, SERVICED OR

Y1?e.havenoduty tofurnlshorapplyforany USED.BYANY PERSON_ WHILE

'tiie firstperson nained iri the declarahons.,'

his _or he'r spouse,

theirretatives; and
any person or:organiaation which .does not

c t"i l blhi e rb f l .

^^^



. Trailer Coveiage A motor vehicle and attached trailer are one vehicle:

1. Traders destsned.to be pulled by a private pas- nererore me nmlt3 are not lncreaBeQ

These trailers are not described in the deciara-_ g Pp y
tions and no eztra.premium is charged: . In addition to the limitations of coverage in "Who Is

an Insured" and "Trailer Coverage":
2 The following trailers are covered only if de- .

ered traiteYs winle putled on pub tc roads by a car me ical payments coverage .
we insure for liability.

i'dhen Covera e A Does Not A 1

Farm impleinents and farm.wagons are consid= notpay again any,medieal expenses paid under the

senpercar or aulilrlyvehicle, exceptthosetrul-- Whentwoormoremotorvehicles_aiaze"insuredunder
ers tn 2.a. below, are covered while owned or. this section the limits apply separately.to each,
nsed by an insured

Tha liability coverage shall be excess over and shall

scribed on the declaratlonspage and extra. pre-. ,: THERE IS NO COVERAGE,^
mium is paid:

1. WHILE ANY VEHICLE INSURED UNDER
a, those trailers designed to be pulled by a pri- THIS SECT'IONIS:

vatepassenger.car or a urilrty vehicde:

(1) if designed to carry persons or

(2) while used with a motorvehicle whose
use is shown as "commeicial" on the dec<

- larations page (trailers :used only for.
pleasure use are covered even if not de-
scribed and no extra premium paid); or

(3) while used.as premises foi office; store or
dispIay purposes, or

b any trailer not designed for use with a private
: passenger car or a utility vehicle, .;:

THERE IS NQ COVERP.GE WHEN A TRAILER
IS USED WITH A MOTORVEHICLE OWNED
OR.HIRED B.Y YOU WHICH WE DO NOT 1N-
SURE FOR LIABILITY COVERAGE,

TheI amount`of bodiiy injury liabili ty ooverage is
shown on the declarations page..under "Limits of .>
Lrability-Coverage.A=Bodily Injury , Each Person,
Each Accident°. Under."Each P.erso.n.', is the.amount
of coverap for al] damages arising out of and due to
bodily infury to one persott; "Bodily injuryto: one.
person" mcludes all injury and damagesto others
arnsmg ont of and resulung.from this bodilyinjury:
Under-"Each Accident" is the total arnount of cover-
age; subject'to the amount shown under "Each. Per-
son", for all such damages arising out of and due to
bodiIy Wury to two or more persons in the same.
accident,

The amount of property damage liability coverage is
shown on the declarations page under "Limits of
Liability -.Coverage A - Property Damage, Each

We will pay damages for which an insured is legally
liable up to these amounts:

The limits ofliability are not increased because more
than one person or organization may be an insured., .

8

RENTED TO OTHERS.

b: LTSED TO CARRY PERSONS FOR A.
CHARGE. This does not apply to, the use on,
a share expense basis of:

(1) apnvate pa.rsenger car; or

(2) a utility vehicle, if all passengers: are rid-
tng in thatarea, of the vehicle designed by
the manufacturer of the vehicle for carry-

; ingpassengers

c. BEING REPAIRED; SERVIC.'ED OR USED
BY ANY PERSON EMPLOYED OR EN-
GAGED IN ANY WAY IN A CARBUSI-
NESS. This does.not apply to:

(1) you oryour spouse; ' .

(2) ariy relative;

(3) any resident ofyour household; or

(4) any. agent; employee or partner. of you,11 youi spouse;.any relative or such resi•

This coverage is excess for'(3) and (4) above

2.. FOR ANY BQDILY INJUR Y,TO:

a. A FELLOWINPLOYEE WHILS ON THI
JOB AND ARISING FROM-TT-lE MA.INTE
NANCE OR USE OFA YEHICLE BY AN
'OTHER. EMPLOYEE. IN . THl
EMPLOYER'S BUSINBSS: Ydu and you
spouse are covered for such injury to a fellm
empIoyee. : ,.

b, ANY EMPLOYEE OF AN INSURE;
ARISING OUT OFHIS ORHE.R EMPLOI

8357

MENT: This does hot appl.p to a househ6
employee whois not covered or required
be covered under any worker's compensatic
insurance.

+^ ^^;



ANY INSURED OR ANY MEMBER OF .. ; vehicle fiability coverage applicableto the acci-

,..._ . . ., ry.. ^ ,
SE

THE INSURED S HOU HOLD . 3 Tetri ora Substitute Car Non-Owned Car
.:.: . .AN INSURED'S FAMILY RESIDING IN

3: FOR: Traiier : . . _ .

RSO W O IS MPI Ob.: ANY PE N AN E , . . . . - . .
ANY OF ITS AGENCIES; OR :. or a traaz'ler designed for use.with a private pas=

a: THE UNITED.STATES OFAMERICA OR Ifa tzrn orary subbstitute car, a non-owned car

YE .. senger car or ucuuy .venrcie: .EH

OWNED BY,.RENTED TO; INTHE CHARGE tlten this coverage is excess over such insurance
OF OR TRANSPORTED BY AN INSURED. . or self: insurance:: '

FOR ANY DAMAGES TO PROPERTY an
ysltnllazlaw

OF THE UNITED STATES OF AMERICA a. has `othez vehicle liability coveraQe'oir it; oi
. VRI?1\1 VL'11JAV1ilYlill:J,ll:lllJ.i11\V-' ^ ` ^ " - -

VISIONS: OF THE FEDERAL.TORT "bis`self-irisuedunderanymotorveliiclefinan=
a motoi carrier law orPLY "'" cial responsibility law •CT , .CLAIMS A AP

y ance, orc aOR HIS OR HER INSiIRER, UNDER ANY ° or e puriF' al R onsbelr Law` °r ta cr esn

R A - lso •" Insur LrFO M t Vehi 1 Cor w

a: . residence, or . THTS COVEItAGE DOES "NOT APPLY IF

But coverage applie5 to a rented: 4. Newly Acquired Car

COVERAGE ON A 11E,WLX ACQUIRED
damaged by a car-we rnsure.'. CAR. '` -

b, priyate garage-:: , THERE IS . O;I'.HER: VEHICLE LIABILITY

NY OBLIGATTON OETAN`INSURED . _.'; ;' . ..'. _` .' , .5

QUIRED CAR IS SIJB7ECT, T.Q,^.NY LIEN OR A a the policy will be interpreted to give the cov-
7:;. WHILE; YOUR 'CAR OR A NEWLY AC- insurance, finahcialresponsibility orsimilar law:

AGREEMENT become's &ubject to its motor vehicle compulsory

DISABILITY OR SIMILAR.LAW. 1: Out-of-State Coverage

p yn!.TYPE OF WORI{ER'S-COMPENSATION OR

6. FOR LIABILITY ASSIJMED-BY THE IN- If an iiisured under.the lialiility coverage ls. in
SURED.:UNDER, ANY; CO1^iTRACT OR another state or Canada azid,as a hori-resrdenf

ALES AGREEMENTI*IOT..SI30WN IN THE : eraee reomred bv the law: and -=
^LLI:LALCA11V1NJ. 1nr5.QOes nOranply tOyOU.

If There Is Other Liability Coverage

.1: ` Policies Issued by Us to Yoti; Y'our Sponse'or
.: .i^ Any 1Celabve

If tvwo oi more Vehicle hahilltv'i olreiesiS§ited hJ

underall such'policies shail not'ekceed tFiat of the yFinancial Responslbiiitp Law
volicv with the hiQliest lirtiit of ltabllltv "

.
the sauieI aceidaht,'the`total liauts nf liabtlity notevenCshall aperson c.ollectmoie.than.once.

b, the coverage so given replaces anycoverage
inthispolicy,to the extentrequiredby thelaw.

i.for the insured's operation, tnaihtenance or
use ofa car insuredpunderthispolicy.

Anycoverage so eztended sliall beTeduced to the.
-me acciaem. uius td you your spouse'or any relative aPply to exteni osner coverage apptues;r.u.

Other, Liability . Coverage^;Available Frum

Subject to Item 1; zf.oth'er vehicle 1labili•ty oover-
'age applies; we afe liable only for our share of the

damages: Our stiare is the per cent that the limit
of liability of thispohcy bearsto the total of-aIL

", Whencertlhed;undet anylaw-aS;proot oi tuture
financial responsibility, and Whtlerequired dur-
ing the policy neriod,:this poltcy. shall comply
wlthsuch law to the extent required. The insured

;. a£rees to repay us tor any payment wewouid nOt.
have had to makeunder theterms ot thts polllcy
except for this agreemenk : .



: SECTION II- MEDICAL PAYMENTS= COVEItAGE C
_.. ,. . ,

You have this coverage if "C" appears in the "Cqverages space. on the declarafions page.

MEDICALEXPENSES Peisons for Whom Medical Expenses are Payable

for^bod. y rn,lury caused by. accident; for services tamed by:
We will paX reasonable medical expenses incurred,: We will pay medical expenses for bodily injury sus-

t e. ec arahons,1,ta.,r rhP^P PY ^ ^ arP fnr P P^^an P t; at c„r- ..:a... e. qstperson name m, diuinabucu wtwaa. uucc yca^^ Va.Luo .au= .i uic awt- - .1 Th f ^ d• ll ^ '

gical •X-ray, dental,,;ambulance, hospital; b.'hisorherspouse;ahd

d deanne atds an urosthetic evices.
_ . c. .. es re ves ,.. . . ... . •{J1ulcJJtuuAluwJUt^'tllluluuct4tJC1Y1^.cJ,cyc^'lcuaw,. - . `{ • r_L - .

• ^ ,.au^.amA.e.pviu uari. ,.y oua^aui ufe uvusey
These incurred ex enses must be: ..p ;:

INCLUDE EXPENSES: - :1". . erage; ezcept a nori=owned car. Such ye-

1. . for: .-: n whitr. theb nner4Tr nr ni•i•rinn' n JPhi^tP

I GVVG1tuLLnue1 I.Ile 11aot1rly section; or .,- _

b. medical supplies ; medreation or dmgs b. through being struckas-apedestrian.by a
prescribed' motor vehicle or trailer

2. for funeral serdices. Z: any other person while occupyan9;' ..,

a'motor vehicle or trailerprovide the specific inedieal setvices; and ' of
by a medical provider licensed by the state to A edesdian means aperson not an occupant

^

REASONABLE MEDICALEXPENSES DO NO'1', a. a vehicle covered under the liabifity cov-

I hic e has to be used b, a person who rs.

UCTS OR PRQCEDURES THAT ARE. -
,1. FOR TREATMENT, SERVICES, PROD- - ... insured under the liability coverage; or

f ^mme i.they are reasonable and necessary for e
bodil .in'u. sustained. necessary, with the amount due being equal to the

y . ,1 ry .e.,^......i.ie .,..A ..e..o^^ ..ncrc nnlv

.We have the right to make or obtain a utilization edly contracts for the rendition of inedical services.
review of the medical expenses and services to deter- The arbitrators decision shall be limited to whether

or not the medical expenses were reasohable and

bodzly m'ury hasb a non owned cdr The. - ;
:a. EXPERIIvIENTAL IN NATURE FOR

RESEARCH, OR. NOT .PRIMARILY . '"to. iesult from
such car's: operation or

°°°°pancy-by the fust person named in
DESIGNED TO SERVE A MEDICAL .
PURPOSE

OR thedeclarations, his or her'spoeise or their
relatxves ..

b, . NOT COMMONLY AND CUSTOM-.. Deeeding Amount
..._..._......,...,...^ .. .....,,.,._
OUT THE MEDICAL PROFESSION; -. I he ariiount due under this coverage shall6e decided
AND WPIEIN THE UNITED STATES by,agreementbetween,theperson making claim and
A& APPROP-RIATE FOR"THE TREAT- I us. If there is.no agreement, the amount due shall be
IvIENT OFTHEBODTLYINJURY; OR decided by arbitration:upon-tivnttep re qû est of the

I ach part hall select alairti or usson makin . y sg cper
INCURRED FOR competenCand iinpartial arbitrator These two shall
a:' THE USE OF THERMOGRAPHY OR select a third one. If unable to agree onalie third one

PROCEDURES OF within 30 days, either party may request a judge of aOTHER RELATED .
A SIMILAR NATURE OR court of record in the county in wfitch=the arbitrahon

is ending to•select a third one. The written decision
Pb. ..THE PURCHASE: OR RENTAL OF .: of any two aibitrators shall be biniiing on qs; the:

'ssigneeot the person. EQ UIPIVIENT NOT .PRIIvIARILY DE- person maktng claim aqy .a
SICNED TO,SERVE A MEDICAL rnakin¢ claim and anv person o.r oiganization with
ruxrt^^> . whom the person making claim expressly or imptt-

wrthm one year of the date of the accident. other noncompensatory damages. .,.
The bodily enjury must be discovered and treated The arbitrators shall not iward punitive damages or

. . . ^ . in^ . .



The cost of theatbitrator and any experC witness shall ' 2. When"two or more motor vehiales aie insured
'be paid by the party who hired them. Tlie eost of the undei this section the hmrts apply separately

be shared equally by both partres Zf There,Are Other,ivledical Payanents Coverages.
third ar6iuator an other expenses of arbttranon shall . to each: .

payment of 1VIedreal. Expense5 r- ;,similar vehicle insurance

yYe:may pay,the, injured person or any person or 2. Pohcies Issued by Usao You Your Spouse or
orgar?izatronparformingtheservices. Relahves.... . :.k. . .,
IâEATH If two or more policies issued by us toyou, your

p̂rocedure and admrssion of evidenCe shal be used. 7able under this coverage shall cecover, more than
nnce for the sama medical expense under this' or

i .un ess e. parttes .athe,person. m ng.c amt res
ee to another place. • State court rdles overning Noperson for whom medical,expenses are pay-

The arbitration shall take place in the coun ty in vrhich 1: Non -Duplication =^ aki I .. . ., ..

s " . rary subshtute car or
:.:2. . t l t a t person s SpPUS¢. ,

I: ' the fitstperson namedrn the dedarattons; or a; While occupying a,non owrred car, a tetnpo-

•a uec s ;.. mjury sustainede of the death of -b
ll 1 0. We w3 pay,n a, rhon to me ic expenses, . payments coverage and apply to ihe same bodzly

spouse oryour retattves provtde vehrcic medical
ad' ' d a1 $ 00

3... occur within 90 days of the accidenL payments covemge on it, or
cdr or a. trailer has other vehicle medical.

c
traile^ and g y a if:a tempord Substifute car; a non-owned,
throu h bein struclt b a niotor vehi e or

2. be due to acctdent while. occupygng or 3 Subjectto items L and 2 abover•

other cause, and limit of liability. ,.
1. bethedirectresultof eb alytn,^uryandno shallnotexceedthatofthe.polrcywiththe ghest.

^^. the total limits of liability under all such policies
The death has to:

b: as apedestnan.

1 t th us ^ applies to boduy tn,tury sustatned by a pedes-
or nones r rvm s e

The $1;000 shalPbe paid: . b. if other vehicle medical payments coverage

o e v pou g ,

P .4. THIS COVERAGE. DOES NOT APPLY IF
The amount payable is increased to $2,000, if at the THERE. IS OTHER VEHICLE MEDICAL
time of the accident, such deceased person was using : PAYMENTS COVF,RAGE ON A NEWLYAC-
the vehicle's complete restraint system as recom- ' QUIRED CAR.
mended by the vehicle's manufacturer. dWh I N Ct t

2. at our option to a parent or guardian or the this coverage is.excess.
deceased erson's estate

passenger,ctar:

n a ^r. o ^ THERE IS NO COVER:AGE: -.
MedicalExpenses.Theamountofcoverageformedi- -

1i: ^p,EANONOWtYEDCARISUSED:
cal expenses, mcluding funerai services, ts shown on
the declarations paôe under "Limit of LiabiIity - a. BY ANY PERSON EIv1PLOYED OR EN-
Coverage C - Each Person".If the amount shown is GAGED IN ANY WAY.IN A CAR.BUSI-
$3,000 or more, the most we pay for funeral services NESS; OR
is $3,000 per person: b. IN ANY OTHER BUSINESS OR JOB. This
Death. The total amount we pay for a death under all doesnot apply when the first person named
policies is the maximum amount payable under one., . inthedeclarations, his or her spouse-or any .
policy for a death, relative is operating or accupyTng a privdte,

it f LiI 'a b7i

Two or ivlore Vehicles - - ' '

esa o oyer

- . . . ^ . . . - ry^ WK.itt F n( ( TTP9TNf: C1R TFIR ()TTRA RFTNC'.

1. A inotor vehicle and attached trailer are one STRUCK BY. ANY. MOTOR VEHICLE OR.
vehicle as respects limits. TRAILEF



a.. L^^^^^sr limvir+Lx ruK Ust;-vrrrus-.-
LIC ROADS x fTILE„ OFF PUBLIC

."b.:LOCATED FOR USE AS A RESIDENCE .:.
OR PREMISES; OR

c THAT RUNS ON RfiILS OR CRAWLER-'

3. FOR BODILY INJURY DUE TO WAR OF ^

.4. FOR MEDICAL EXPENSES FOR BODILY ,.

. b. .TO THE ERTENT WORKER' S. COMPEN-
SP T? ^T BENEFITS ARE REQUIRED_TO

^ . naa enrn.^n.. . . . . .. ..

c, SUSTAINEb.,BY AN.Y; PERSOIV, other
'than the first nersoa named in the decIara- .

. tions; his or her spaus8 or their relatives,
WHILE OCCUPYING A YEH.ICLE:;...' .

(1) RENTED-T0,OTHERS; OR:.

(2) USEDTO CARRY: PERSONS FOR` A.`
CHARGE: This does not. apply to .apri<.
vate passenger cai used on a share.ex=
pense basis.

a. SUSTAINED WHILE' OCCUPYING.OR- i

CLE.OWNED BY:YOU, YOUR SPOUSE,.,: UIREDCARISSUBJECT.TO.ANYLIENOR
OR ANY RELATIVE, WHICH IS NOT IN- SALES AGREEMENT NOT SHOWN IN THE

THROUGH BEING STRUCK BY A VEHI= 5.' WHILE YOUR CAR OR A NEWLY AC-

SIIRED UNDER THIS COVERAGE; OR DECLARATIONS: This does notapply to you.



`.: SECTIONIIL- UNINSURED MOTOR VEHICLE - COVERAGE U AND:-....
UNI . NSUEtED MOTOR VEHICLE PROPERTY DA1ViAGE - COVERAGE Ui

.;' . . _.
UNINSURED MO`POR VtHICLE'-• COVER= unidentified operator of the land motor vehi•
AGE U.. cle, The testtmony-of an insured seeking

You
have this coverage tf '[P' appears m; the Cov- recovery ahallnotconshtute.independentcor-

, uness the testimony is
erages". space on the declarations page roboratrve evidence lsupported by additional evidence
We wilf paydamages for,bodily injuiy an insured: An uninsured motor vehicle does nof include a land

1. is legally entitledto collect from.the owner or motor vehicle:

1. insured under the liability coverage of thisdriver of ari uninsured motor vehiele; or

2.' ivould have been':,.legalIy;entitled to collect.
except for the fact'that the oivner or driver of
the uninsured motor vehicle hasan imtnunity
under, Cha ter 2744 of tite Ohio Revised
Code or a ^rPlomat c,Immuruty.: . ,.,

The:bodzly mjury must be sustained by an insured
and causedby accrdent arising out of the operation;
'mainCenance° or-use of an uninsuredmotor vehicle.

TIMRE IS NO CC?VERAGE UNTII,.TfiE,LIMITs
OFZIRBILITY.`CfF ALL BODILY:INSURY LI-
ABILITY.:BONDS AND POLICIES TIIA.T.APPLY
.I3AVE BEEAT.USED UP BY. PAYMEN OF' 7UDG
;IvIBNTS OR SETTLI^lVTS„

Uninsured iYfotor Yenick -= means

1. "a land motor vehicle; & owneisFup mainte-
nance or use of whioh is:

2. owned liy; furnished to, or available for the.
regular use ofyou; yourspouse or any rela-
ttve, ..,.::' ` -- :..: ^^. :. ^• _: ..

owned or operated by'a self msurer under any
motorNehicl'e financial resp'onsibility law, a
motor carrier4aw or any'similar law;

ozyned'bx any government or any of its politi-
cal subdivrsions or. agencies unlessthe opera=
[or of the land inotoY vehicle has an inununity
under Chapter 2744 of the Ohio..Revised
Code;.:

.;designed.for use mainly off.public roads ex-
cept whtle on publicaoads, or

6. while located for use as premises

a„ n4t uisured or izonded for'bodtly tnjury Who Is an Insured
hatiuli,ty at tlre tune of the acaident, or .

. insuied or bonded for bodily -
Insured - means the person or persons covered by

b. m̂.^mY liabil uninsured motor vehicle coverage,.
ity at.th'e time of the accident ut

(1) the limits of hability are; less than Ti?ts ts
requued by the financial res,ponsibil
itq act of tTYe state..where your car is
mainly garaged 'or

(2) the luxuts af liabzhty:
a) are less.than the limits>pori carry

for urilnsured' motoi vehicle cov ,
erage;urzd'er thispolioyi or

(b.) :haveslaeemxeduced by.payments
topersons:.other than an tnsured
to an` amountless than the lintits
you carry for uninsuted •motor ve-
I icle coverage under this policy;

(3) the insuring coriipanX, deiiies cover-
--., age or is,or becomes 1nSolvent;: or

2: _ a land motor vehicie whose owner. and opera-
tor remain unidentified but independent cor>
roborative evidence exists to.prove that the

.was proXimatelycaused by thebodily injury

the first p"erson named rn the declaratioiis;`:

hts>or her spouse,

3. their relati.ves; arid

4 any othetperson'while occupying:

1 1 a . yosr c^ &, ae^ipara%y substitute car, a
newYyacquired car or atrailer.attached to
such car.-;Such vehicle;has to be used
within the scope of the consent of you or
youispouse;+or.

b. a car not owned by you; your sgouse or
_,. any relative, or a trailer attached to suGJY

a car. If has to be daveti by the first
person nanmed in the declarations or that
person 's youse and within the scope of
the owner s consent

Such:.other person occupying a,vehicle
used to carry persons for a charge_ts not an
insured;



cause of bodily injury to an insured under 1
through 4 above.

5: any person entitled to r"ecover damages be-

Deciding Fault and Amount.,

Vi'e aie not bound by any judgment against
any person or organization obtained without
our'wntten consent.. `

Paymentof Any AmouritDqe

Two 'quesdoiis"must be':decided, by agreement be- .W.e will pay any amount due:.
tween the uisured and us:1

l. Does the nwner or driver of the uninsured
ruotor vehicle legally ovie the insured dam-.
ages; and .

2. If so, in what amount?

If there is no agreement, then:

3:" to the survivrng spouse, ori

4. at our option to a persora authonzed by law
to receive sucir payment. .

^ ..:1. If both parties consent; these questiqns shall Limits of Lrability
be decided.by,arbitration as follows:

Each party shalI select a compe4enf'and im-
partial-.arbitrator: These.two: shall select a
third one. The written decision of any two of
the three arbitrators shall be binding pn each
party. If the two selected arbitrators are un- .
able toagre„ on athird one'-within•30 days,
the irsiar ed shall'p'roceed as provided in item

The cost of the arbitrator and any'ezpert wit- .
ness shall be paid by. the party who hired
them.' The cost of th0 third arbitrator and
other expenses=of arbitration shall be shared
equauy.uy_uuui paiuc^

The arbitration shall take place in the county.
in which the insured resides' unles's the`parties
agree•to another place;.State court rules gov-
ernrng procedure and. admission of evidence
shall be used; or

2. If either party does not consent to atbitrate
these questrons oc tf the arbit'rators selected
by eac party cannot agree.on the third-arbi-
trator, the insured shal

a: file a lawsuit in the proper court a gainst
the owner or driuer of the uninsured mo- -
tor. vehicie and us, or if such owner or
driver is u.nknowri; against ps; and ..: .'

b uponfiltng, ina¢iediately give us copies
- .'of the surnmons and complaints filed by

the insz2red inthat action; and.

C. secure a judgment :n thataction. The`.
judgment-must be the final result of an
actual trial and an`,appeal, if an appeal is

If the insured files sutt against the owner or
driver of the uninsured motor, vehicle; we
have the right to defend on the issues of the
legal liabilrty of and the datnages owed by
such owner or driver.

1. to the irisured;

2. to a parent or guaazdian if .the insured is a
minor or an incompetentperson

1. The amount of coverage is shown on the
declaration`s pagenirder "Limits of Liability
=. U Each.Person, Each AccidenY. Under

`;"Each Person" is the amountof coverage for
all damagesrarising out of and due to,bodily
injury to one:person_;"Bodily injury to one
person includesal]'injury`and,damages to
others arising out of and;resultin g, from this
bodfly iujury. Under "Each Accident^;i's the
fotal amount of,coverage; 'subject to the
amount shown d'nder "Each"Person ; for all
such damages arising:out of and due to bodiZy
inZury to two or more persons in the same
accident'

2. Any.payment rnade to_ aperson under this
coverage.shall red}iceany amount payable to

' fihatperson under the liodily injury liability
coverage:

3: The'limits of liability are'not increased be-
cause

a. morethan one,vehicleis insured.under
this poltcy; or'

b. more than one person is insured at the
time of the accident.

The niaziinum total amount payable to all
insureds underthis'coverage is the difference

ty`between the "each accident'limits of liabili
of this'coverage:and.theamount paid to ail
insureds by or for anyperson or organrzation
whois or may be held Iegally liable for the
bodily: injury

Sub^ect to the above; tlie most we pay for all
damages arising out of and due to bodily injury
to one person.is the.lesser of:

I. the difference between the "each person" lim-
its of liabilit : of this coverage, and the
amount paid for.that bodiiy injury by or for
any erson or organization whoas or may be
heldPlegally liable for the bodily injury;:or

^ !Pl



2. • the difference between the amount of dam - 4.: FOR PUNITIVE OR EXEMPLARY DAM-
ages for such bodily injury; and the amount AGES:
paid for that bodily t rynju by or for any per- If:.There Is Otlier Uninsured Motor Vehicleson or irganization ,who is or who may be Coverage,held legally tiable for the bodily tnjury.

When Coverage U Does Not Apply 1. Any and alf stackin g of uninsured motor vehi-,
cle covera`geaS precluded . .: .

2. If Other Policies Issued By Us To Yoai, Your
l. . FOR ANY INSURED WHO,WiTHOUT DUR Spouse or Aity Relative Apply

WRIT'IEI i. CQNSENT,. SETTL ES WTIH ANY
PERSON`OR ORGANI7ATION WIIO MAY Sub7ect.to labove, if two or more motor vehicle,
BE LIABLE FOR THE BODILY INJURY hability poIicies issued by us.io you, your spouse

or any Felative providing uninsured motor vehi-
2 FORBODILYINJURYTOAFI,INSURED:= .. cle eoderage apply to the same accident, the.

a` WH1IE OPERATING OR OCCUPYING•A
total limits of 14abiIity under all slich policies

MOTOR VEHICLE OWNED OR LEASED shall not exceed tliat of the pblicy, with ttie

BY,. F,.URNISHED .TO,.OR AVAILABLE
hrghestlimit:of liabilityy '

FORTI3ERE'GULARUSEOF YOU;YOUR 3. IfAnyOtherPoltciesApply
SPOUSE OR ANY RELATIVE IF IT IS -
NOT INSURED FOR TERS COVERAGE Subiect to I and aboye: '
UNDER THIS F.OLICY ° „r a If theinsured sustains bodily injury as a.

pedeshianandother uninsured motor vehicle
coverage-applies or:is injuredwhileoccup y-
ingyourcar,andyourcarisdescribedonthe .
deciarations page of anotherpohcy providing
unidsih-ed motor vehicle coverage; r;

(I) the total lirnits of liability under all cov-
etages that apply shall not exceed thatof
the coverage :wtth, the: highest limit of

,$ability; and ;.

(2we are liable only for our share: Our share
is;thaC per centofthe damages,tliat our

-Iimit of liability determined in 1 above
bears to the total, sum of that limit of

;•Iiability'and the Iimits, of lrabtlity; of all
other coveragea,hatapply

b If the'insured sustatns bodily mjury; while
occupyi'atg a vehicle that is:

(I) not described on the declarations page
.of; or

(2) driv n,byaperson v,^ho.is not ar insured

b::'PHROUGH=BEING STRUCK.BY. A.IvIO-
TOR VEHICLE.OWNED OR LEASED BY,..
FURNISHED.TO, OR AVAILABLE FOR
THE REGULAR USEOF; YOUYOUR
SPO.USE OR QNY REI ATIVE , z_ .. .

WHILE THE .TIVS.URED:IS OPERATING
OR OCCUPYING A MOTOR YEI-IICLE
WITHOUT A REASONABLEBELIEF.
THP:T TIE INSURED IS ENTITLED TO
DO SO, PROVIDED,THAT:UNDER NO.
CIRCUMSTANCES' WILL AN'IIVSURED
WHOSE LICEI*TSE. HAS. BEEN SUS=`
PENDED, REVOKED, OR NEVER.IS-;
SUED,BE HELD TO'HAVEA.
RF.ASONABLE;:BELIEF;;THAT'I'I^ IN-
SURED IS :ENTi'I'i.ED ^'.O OPERATE A
MOTOR VBHICLE

d. WHEN THE BODILY INJURP IS .
CATTSED BY A MOTOR VEHICLEOPER-
ATED BY ANY PERSON'WHO IS•SPE-
CIFICALLY EXCLUDED FROM THE.
COVERAGE PROVIDED BY SECTION I
- LIABILITY =-GOVERAGE A OF
THIS POLICY.

3: .TO THE EXTENT IT BEhIEFITS

a: ANY WORK.ER'S COMPENSATION OR
DISABILITY BENEFITS' INSURANCE

b. :A' SELF-INSURER =. UNDER .ANY
WORKER'S COMPENSATION, OR DIS-:
ABILITY BENSFITS O.R SIMILAR LAW.

c: ANY:GOVERNMENTAL BODY OR
AGENCY.

another policy providing uninsured motoi ve=.
hicle coverage:

(L).the total limits of liability under. all.unin- .
sured motor vehic7e coverages that appi y
shall not exceed that of the coveragd wtth:
the highest limit of liability; and

(2) we are liable'only for our share. Oui share
is that p' er cent of the damages that our

` limit of liability deteimined in i.above
bears to. the total sum of that limit of
liability:and the limits of liability: of all



other uninsured motor vehicle coverages.

c If the4nsured sustatns bodily mJ ury-while
occupyinW a vehicle not owned tiy you and
such vehicle is described on the declarations
page of anothet pohcy pro`viding uninsured
motor.. vehrcle coverage,. or its driver'.is an
insared on an.ather policy, this coverage ap=
plies:

(1) as excess to any uninsured motor vehicle
coverage which applies..to the vehicle or
its driveras primarycoverage; but. The owner or operator of the uninsured motor velzi-

cle mustbe`identifred'i(2) orilp m the amountby yrhich it exceeds
thepnmary coverage fui unmsured motor veku:le does not mciude a land

If coverage under more than one policy ap motor vehicle r
plies as excess: 1 insure.d under the 7iabihty' coverage of. this

;. policy
(1) the total limit of liability shall not exceed 2 ^hed for ttie re ulai use of ou

ourthe difference between the hmrt of liabil s g 3, Y
.ity of•the coverage thafapplies a"s. rimary

fp.and.the highestlamrtof lia6ihtyoiny one
of thecoverages thaY.applies'as excess;

::You have this covera$e if .'U1 ' appears in thc "Covv
erages" space on the..declarations page,The deduct-
ible amount is shown on the declaraqons page by the
namberbesiile Ul ,

Unmsured motor vehicle under coverage U 1 means:

A land motor vehicle; which strikes your car or a.
newly acquired car and the ownership, Inaintenance
or use of which is:

1 ; not insured or bond'ed for pro erty damage
liability at the time of the accident; or.,'.

2 msuied oz bonded for property damage liabil-
rty ai the_ ttme of the accident bnt .. .

a: the limit of liability-forproperly damage
is less than required by the financial re- •
sponsibility .act of tlie state where your
car^s mainly garaged; orR

b. " the msuring-company denies coverageor
is orbecomes msolvent.+

spouse or. any relatave; : c^

ow'ned nr operated by a self.-insurer under any
inozor' uehicle financial responsibility law, a.
motor carrier law or any.sirmlar lavi;

(2) we:are liableonly foi oi^r shareOur share
iSS that per cent of the damages that our

-;limit of liability +determined` iri 1 above
bears to the total sum of our applicable
limit of liabilityand the limits of liability
of all other uninsured motor vehicle cov-
erages that apply as excess to the accident, _ r

Payment o^Any AmopntDue
UNINSURED MOTOR VEHICLE PROPERTY
DAMAGE - COVERAGEU1 We will pay<any amount due,:

lr` toyou, or

2' at our optton; to. a.person author'ized by larv
t(O) receive such;payment.=;? ' •,

Limits of Liabiiity

41' owhed bx any gpverinnentor any of its politi-
cal subdtvistbns or agencies

cTesigned for use mainly off publicroads ex=
ceptwhtle on pubbc roads; or

6 whileiocatedforhst asprenuses

We wilt pay damages for properly damage y ôu aze .:. 1^e limit of our liabihty foi:properCy damage islegally. entitled^ to collect from the owner or driver of . ^e lowest of
an uninsured motor vehicle, but only the amount of
such damages in.excess..of the deductible amount. a.
Tfieproperty dainage must becaused'by accident
arising out of the operaGon, maintenance or use of an b the actual cas^i vaTue or. :
uninsured motor vehicle. C. the eostof re.pau or replacement'

PropertyDarnage -meansdaniageto,orthedestruc- Actralcash valne'is deternunedby.the market
tion of, yourcar or a newly acquired car . IT DOES value; age and condidon of.the vehicle at the time

`NOT.INCLUDE,LOSS OF USE.OF SUCH VE111 , the accident•occurred. Thedeductible amount
--- _ , that applies is then subtracted:

The cost of repair or.replacement is based upon
one of the following.

a the cost of repair or replacement agreed upon
by you and us;



,
facilities that will perfonn the repairs at the 1. THERE IS NO COVERAGE IF YOU SETTLE
prevailing competitive price. Ywewill in- - WITHOUT OUR WRITTEN CONSENT WI'fH

TIO W OERSON OR ORGANIZA N H

C I an eqtimate written based uoon the nrevailine

ttve pnce means prtces charged bg a ma}onty ance..
of the repair market in the area where the car
is to be repaired as determined by a surve.y When Coverage Ul Does Not Apply

we will identify somernade by us If you ask

competitive price: 'l ne prevaumg competi= :. c: .. under any property or physical damage insur=

If.the repair or replacement result5 in betterment, =
you must pay for the amount of betterment If.There Is Other Coverage

b. a competitive bid approved by us; or ;.

clude tn e estimate parts suffictent to restore % -. ANY Pth
the vehicle to its pre-loss cvndition. Such ` MAY BE LIABLE FOR. THE PROPERTY
parts may include either parts fumished by DAMAGE::
thevehicle s manufacturer orparts fromother

'PEiERE IS NO COYERAGE FOR THE FIRSTsourcas: mcluding non-origmal equipment
manufacturers $250 OFPROPERTYDAMAGE RESULTING

FROM EACH ACCIDENT'

The dediictible amo.unt that applies is then sub-
tracted

2r: Any amount payable under this covera ge shall be
.- .reduced by any amount pard or payable to or for

theinsured:..
a. ' by or for any person or organization who is
. or may be held legally liable for the property

1. If any other coverage applies, to the property .
damage, this coverage applies as excess, but only
in the aniount by which it exceeds that other
coverage.

21 .THIS•C.OVERAGE DOES.NOT.APrLY IF .
THERE IS OTHER UNINSURED MOTOR

- VEHICLE' PROPERTY.DAMAGE COVER-
AGE ON ANEWLYACQUIRED CAR.



SECTiON IV =PHYSICAL DAMAGE COVERAGES

and ac
Loss rueans; when used in this section, each direct. Collision.- meansyour car upset or.hrt or was hit by

4 a detachable living quartess attached or re- or on your car. Your car has to be covered under this
policy for;

Clothes nndLuggage-,Coumprehensive andCollii: your car

.your car as.a
vetucle, the frstpeT on named in the declarahons his or. her

t q p-i• We will a for loss to clothes and lu a e owned b
s e ui ment which is eommon to4he use of ^sW2 i

3:: clothes and luggage insured; and, spouse; andthetr relatives. These items have.to be in

livinQ quarters includes its:b6dy. and items.
securely fixed tn place as a permaitent part oT
tlie body Youmust have ;told us about the
living ouarters before the ioss and paid any

COMPREHENSIVE - COVERAGE.D. Ynu have 2 Collision,:and the loss: caused by collision.
thiscoverageif'D'appearsrnthe``Coverages'space ^yewillpayupto$206forlosstoclothesandluggage
on:the declarations page. If a deducuble aplres the^ in excess of any' deductible amount shown for corn=
amount is shown by the numbei beside D'', prehensive or collision: $200 is the ntost we will:pay.

1. Loss to Your Car: We will pa y forloss to your. in any one occurrence even though more than7 one
car EXCEPT LOSS BY:COLLISdONbut person has a loss, This coverage is excessoverany
hnly for the amount of each such loss in other coverage
excess of the deductrble amount, tf any: I imit of Liability - Comprehensive ^and Collision

extra premium needed :,, ,. STOLEN; or .:;•

Breakage of glass, or loss caused by missiles,
falling ob^ects, fire, theft, larceny, explosion,
earthquake, wtndstorm, hail, water, flood,
malictous mischief or vandalism; riot or civil
commotion, is payable under this coverage.
Loss. due to hitttng or being hit by a bird or an
animal is payable under thrs coverage.

2:. -We will repay you for transportation costs if
your car is stolen. We will pay up to $16 per
day for the period that begtns 48 hours after .
you tell us of the theft. The period ends wheh
we offertopay for loss.

COLLISION 80 % = COVERAGE F. You have
this coverage if "F' appears in the "Coverages" space

1'Comprehenstve- and the loss caused by fire,
lightning, floor^; falhng objects,,-ezplosion;,
earthquake, or theft. If the'loss is d'u'e to theft

Coverages.

The limit of our liabiIity for loss to property or any
part of it is the lower of:

1. the actual cash value; or.

2. the cost of repair or3eplacement.,

Actual cash value is determined b y the market value, ..
age and condition at the time the loss occurred. Any
deducttble.amount that applies is then subtracted: _

The cost of repair or.replacenient is based upon one
of the following:

1. the cost of repair or replacement agreed upon
by you and us;

on the declararions page: 2. a competitive bid approved by us; or

We will pay 80% of the first $250 and 100% over that 3: an estimate written based upon the prevailing
`. amount of loss to your car caused by collision. If

. thecollision is with another motor vehicle tnsured by
us, we will pay 100% of the loss.

COLLISION - COVERAGE G. You have this
coverage if "G" appears in the "Coverages" space on .
the declazations page. The' deduchble amount is
shown by the number beside "G".

We will pay for loss to your car caused by collision :
but onlv for the amount ot each such loss in excess -
of the deductible amount. lt the collision is wittt
another motor vehicle insured with us, you do not pay

'.your deductible if it is $100 or less as we pay it.

ie .
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YOU .ENTTRE CAR MUST.HAVE-BEEN. .

The prevailing competi-competitive price..
uve price means prices charged by a maj ortty
of the repair market in the area where the car ''.

;is to be repaired as determined by a survey
made by us. Ifyou ask, we will identtfysome
facilities that will perform the repairs at the.;
prevailing. competttrve price.. We.will in-
cludein the estimate parts sufficient to restore .
the vehicle to its pre-loss condition. . Such
parts may inciude either parts furnished by
the vehicie's manufacturer or parts from other: ,
sources including non-origtnal.equipment
manufacturers.



Any deductible amount that appliesis then sub-

Settlement of Loss Comprehensive and Collision
Coverages

When there is loss toyour car clothes and luggage
in the same occurrence,%any. deducfllile will be zp-
plied first to the, loss to your car. Yorcpay only one

EMERGEIaTCY> ROAD SERVICE = COVER-
AGE H. You'have th'is: coverage if "H" appears in the
"Coverages" space on the declarations page.

We.will pay the fair cost you incur foryour car for:

V. mechanical labor up to one hoiir.at the place
. of its breakdown;

2. towing to the nearest place where the neces-
sary repairs can be made during,regular busi-
ness hours if it will not run;

towing it out if it is stuck on or immediately
nezt to a public highway;

4. delivery ofgas, oil, loaned b or change
of tire: WE DO NOT PAY FOR P13E COST:

We have the right to settle a loss with.,you or the
owner of the property in one. of the followmg.ways:

1. pay the agreed upon actual cash valiue of the
property at,the tune of the loss in exchange
for the damaged.psoperty:..If the owner and CARRENTPtI:EXPENSE-COVERAGE•. R. You
we cannot agree on the. actual cash value, have this covera g ê if "R' appears rn the "Coverages"
either party may demand an appraisal as de-. space on the declarafions page
scribed below:. If the owner keeps the dam- We will'repay you up to $10 per day when you rent,.aged property, we will deduct its value after a car from a car rental a ency or ^arage due to a loss
the toss from our ament:: The damaged i
property cannot be abandoned.to us;

2.. pay, to
a... repair the damaged propert.'y, or part, or -

b. replace the property or part:

to your..carwhich:woul be payaole under coverage.
D, F or G, startinga,

1. when itcannot rnndue to the loss; or•.

`if it can.nin; when you leave it a[ the shop fo
agreed repairs; `

If the repair or replacement iesults in better- and ending when:
ment,'you.must pay for the amount of better- 1 it hns been repaueil or replaced, or

e «. .

3. . return the stolen.prope ty; and pay for any 2• n e offer to pay for the loss, or

damage;due to.the theft; 3. you incur 30 days rent,

Appraisal under ttem 1 above shall be conducted whichever comes first. '
accordingtothefollowing procedure. Eachparty . Anq` car rent payable undei Coverage' R is RE-
sfiall select an appr̂âiser: : These two shall select DUCED TO THS EXTENT IT IS PAYABLE UN-a third appraiser.. The.wntteri decision of any two DER COMPREHENSIVE
appraisers shalt be binding. The cost of the ap-
pratser shall be paid by the gact.y.who hired hrm CAR- REPITAI: APtD, TRAVEL : EXPENSES. -
orher.The'cost-ofthethirdappraiserandother COVERAGER1.Youhavethiscoverageif"R1"ap-

"^werages" space on the declarations
boihparttes. We do not.Waive any of ourrights page
by agreerng to an appraisal...We have the right to 1.. Car Rental Expense: We willi,move the damaged propety, at our expense,.to
reduce storage costs durrngthe appraisal piocess.

The SettlemenYof i oss provision for comprehensive
andcollision co'verages incorporates the Linrit of.
Liability provision of those coverages.
If we can pay the loss under either comprehensive or
collision,, we will pay under the coverage where you.

a. `pay you up to $16 of the. daily rental
'=. charge when you rent a car ffom a car

rental agency or garage; or

b pay you $10 for .each comp• lete 24 hour
penod thatyour ea"r is notdrivable if you
choose to not rent a car. You znust report
to us ihe period of trme. tfiatyour car was
not drivable.

We will pay only if your car is not drivable
6ecause:of. a loss which would bepayable
under coverage D, F or G.

This applies during a period starting: =

a when your car cannot run due to. the,
loss; or

b.if your car can run, when you leave it at
the shop for agreed repairs;

andending: .



a. when it has been, repaired: bk Feplaced, or

b. (1) when we-offer to pay for the loss, if
your car is repau able, 'or '

(2) five days after we offer tp pay for the
loss, tf
(a) your carwas stoleil and not re-

covered; or

(b) we declare it a total loss
whichever comes frsti

Any carrent payable under thtscoverage is
REI^UCED TO THE EXTENT IT IS"PAY=
ABLE UNDER:COMPREHENSIVE.::. ,

1 Travel Ficpenses: Ifyour`car carinotrun due
to a loss_which would be payable under cov `
erage,D;.F. or G;,more than 50:miles from
home, we will repay you: for expenses in-
curred `by you, your'spouse, and any ielaYive

a- Commercial transportatton'fares to'con=
tinue;toyour:destination orhome. , _ - -

b. Extra meals and lodging needed whenthe
loss to your car canses a delay enroute.
The expenses must be incncred between .
the 6me of the loss. and your arrival at
your destina8on or home or by the end of
the fifth day; whicheveroccurs fust

c Meals, lodging and commercial transpor
tation fares;incurred by you.,or,.a person.
you choose to 'dtive your par from the
place'of repair ao your d'esttnation or
home,

3. Rental Car, - Repayment of Deduct ible
Amount Expense. We`will repay the expense
of any deductible amountyou are require d to
pay the owner under comprehensive or colli-
sion co`verage ineffect..on.a substitute car
rented frotn a car rentaf agency oi• garage:

Total Amount of Expenses Payable -Coverage Ri

'I'1ie most we'wiII pay, for thefotal.of the "Car
-Rental Ezpense" and `.'Rental Car - Re^ay-
ment of Deductible 'Aaiount Ezpense'. tn-
curred in,any one oceurrence is.$400.

2. The nios'twe will pay for TravelExpenses"
incurred byallpersons in any one occurrence
is $40Q:. ::.

CARRENTAL AND TRAVEL..EXPENSES -

Coverage R2 is provided by this policy if "R2"
appears rn.the "Coverages" space on the.declarations

1: Car.Rental Expense:....

a. We will

1 (1) pay.80% of the rental charge when.
you rent a car from a:car.rental
agency or. garage.. -"Rental charee" :
means;•tne aatty. rental rate plus
charges for mileage and related taxes;
or " . .'

(2) Pay you $lofor each_complete 24
hour penod that your car, is not
drivable if you choose.to:.not rent a
.car. You must report to us the period

. of:.time;,that your. car was not

We will pay oril y if your,car' is not
drivable because of a loss whichwould be
payable under coverage D;; B or G.

b. . Payment will be'made for a period thati

.(a); when your. car is not drivable due
to the loss; or .

,(b) ifyour.car ts•drixable, whenyou
leave:iit at the, shop for. agreed

„ ; repaus;.and _

(a) when your car has been retiaired
nrreplaced or' ; .'

(b) when we offer to pay for the loss,
af your. car zs ,repairable butyou
choose-to delay repaazrs, or:

(ey five days after we offer to pay for
the loss if
(i) :yourcar was stolen and not

recovered;or.

(ii) we declare that ynur car is^ a
l l •. tota . oss ^., _^

whichever comesfust

Any car ient payable und.:r tiiis coveraae is
REDUCED TO' THE EXTENT TI4AT.

. PAYMENT IS MADE.UNDER COMPRE-..
.HENSI;JE COVERAGE.^• ^.

2.' TraveI Expenses. Ifyour caris not drivable
due to a loss whichoccurs more than 50 miles
from home and which would be payable un-
der coverage D, For G,.we will pay you for
expenses incurred by you, your spouse and ..
any relative for: :

a. : commercial transportation fares to con-
tinue to yoar destination or home;..

20.
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b. extra meals and lodging needed when the
loss to your car causes a delay enroute:
The expenses must be incurred between
the time of the Ioss and your arrival at
your destination or home or by the end of
the fifth day, whichever occurs.first; and

c, ineals, lodging and commercial transpor-
tation fares incurred by you "or a person
you choose to drive your car from the
place of repair to your destination. or -
hoine.

3. Rental Car - Repayment.of Deductible
Amount Expense. We will pay the ex-
pense of any deductible . amount you are
acquired to pay the owner under compre-
hensive or collision coverage in effect on a
substitutecarrented from a car.rental agency
or garage.

Tota1 Amount of Expenses Payable = Coverage R2

1. The most we will pay for "Car Rental Expense"
incurred in any one occurrence is $500.

The most we will: pay for `;Trav.el . Ezpenses"
incurred by all persons in any:one occurrence is

3. The"most we will pay for "Rental Car Repay=
ment. of Deductible Amount Expense"' incurred

a. is notowned by. or registered iri the naine of:

(1) you, your spouse; any relntive;

(2) any other person residing in the same house-
hold as you, your spouse or any relative; or

(3) an employer ofyou, your spouse or any reta-
hve and

b. hasnotbeenusedorrentedbyorinthepossession
of you, your spouse or any relative during any
part of each of the last 21 or iiiore consecutive
days. Ifyou are insured by one or more"other car.
policies issued by us, the 21 day limit is increased
by an additionai 21 days for each such additional
polrcy; and:, -

C. ` is not rented and used in connectian 'with the
employment or business of you, your spouse or
any relatave.

Coverage for the Use of Other Cars

The coverages in this sectionyou have onyour car
extend to.a lossto anewly acguired car, a temparary
substitute car or anori-owned car. These coverages
extendto anon-ownedcarwhile it is driven by or in
the custody of an insured.

Idsured -as used in this provrsion.means:

1. the firstperson naumed in the declarations;
inany one occurrence is $400:• -

Trailer Coverage

1. Owned Trailer

Your trailer is covered: Appiy .

a, when it is described on the declazations page THERE IS NO COVERAGE FOR:
of the policy; and

b,: for the coverages shown as applying to it.

2: Non-Owned Trailer or Detachable. Living
Quarters

Any pfiysical damage coverage in force on.your
car applres to a non-owned:

a. trailer, if it is designed for dse with a i
passenger car, or

b. detachable living. quarters unit

used by the first person named in the declara-
tions, his or her spouse or their relatives. .

The most we will pay under the comprehensive or
collision coverage for a loss to sucn non-owned
trailer or unit is 500,

A non-owned trailer or detachable living quarters
unit is one that 2; his

or herspouse•, or

3. their relatives. . .:.:

When Coverages D; F,.G, H, R, Rl and R2 Do Not

a. IF THE DECLARATIONS STATE THE
"USE" OF YOUR CAR IS OTHER TIIAN
PLEASUREAND BUSITIESS;

.b. WHILE BEING REPAIRED, SERVICED
OR USED BY ANY PERSON WHILE
THAT PERSON IS WORK?NG IN ANY
CAR BUSINESS; OR

c. WHILE USED IN ANY OTHER BUSI-
NESS OR OCCUPATION. This does not
apply to a private passenger car driven or
occupaed by the fust person named in the .
declarations, his or her. spouse or their rela-
tives.

ANY VEHICLE WHILE:

a. RENTED TO OTHERS;



b. .USED.TOCARRY PERSONS FOR. A
CHARGE. This doas not apply to tlie use on
a share expense basis; OR.:

.- c. SUBJECT TO ANY LIEN, LEASE OR
SALES AGREEMENT NOT SHOWN IN
TIEDECLARATIONS.

3. LOSS TO-ANY VEHICLE DUE TO:

a. TAKING BY ANY. GOVERNMENTAL :
AUTHORITY,

b... WAR OF ANY KIND .::

c' AND LIMITED TO WEAR AND TEAR;
FREEZING, MECHANICAL•OR: ELEC-

: <TRICAL.BREAKDOWN OR FAILURE.
r.This does not apply when the loss is the result'.
of a theft covered by. this policy. Nor does it
apply to.emergency road service; OR

d., CONVERSION, EMBEZZLEMENTOR.•
SECRE'1TON. BY ANY PERSON WHO,
HAS THE VEI-HCLE DUE TO:ANk' LIEN,
RENTAL OR SALES AGREEMENT: `

TIRES unless:

a. stolen, oc damaged`by'fue or Vandalisni; or

b. 'other loss covered by this section happens at

TAPES OR DISCS FOR RECORDING OR R&
PRODUCING SOUND. ` :

ANY LASER OR 12ADAR DETECTOR.

If.ThereIs Other Coverage

1 Policies Issued by Us to Yon

If two or morevehtclepolicies issued by us toynu
apply to the saiime loss or occurrence, we will pay
under the policy with the highestlimit.

2. Coverage Available From Other. Sources

Subject to ifem 1; if other coverage applies to the
loss or expenses; we will pay only our share. Our
share is that per cent the limit ofliability of this
policy bears to the total of all coverage that ap-
plres:_. .

3 Temporary: Subsfitute Car, Noii-Owned Car .
or Trailer

if a temporary substitute car a non-oivned car
or trailer destgned for use wtt^t a prtvate passen-
ger car, has other coverage on it ¢hen this cover- '
age is excess.

4. Newly Acquired Car , .., .

'THIS -INSURANCE DOES NOT APPLY IF
THERE IS . SIMILAR COVERAGE ON A
NEWLY A CQ UIRED CAR.

No Beneflf to Bailee

These coverages shall not benefit any carriert.or other
bailee for hire liable for loss. ..

Two Or More Vehicles

If two or more of your cars are insured:for the.same
coverage, the coverage applies separately to,each.



SECTION V.= DEATH, DISMEMBERMENT AND LOSS OF SIGHT - COVERAGE S,
TOTAL DISABILITY- COVERAGE T AND LOSS OF EARNINGS - COVERAGE Z.._

DEATH, DISMEMBERMENT AND LOSS OF , Payment of Any AinounfDue
SIGHT- COVERAGE S We,wilLpay any amountdue:
It ""J"' Issnown mulc l,ovGragGs- space. on^-uiC ;1 to

the insured;declaiatioris page each insured has the coverage:'

We will pay the amount shown in the schedulethat 2., to a parent or guardian if the insured is a
or or an mcom etent ersoni p p ;napplies for death, or loss; caused by. accident. The m

has to be occupyu:g or be stmck,by a land 3. to the surviving spouse; ozinsured.
motor vehicle. or trailer. T11e death or loss must bethe 4. at our option, to any person or organization
darect result ofthe accident and not due to any other authorized by law to receive Snch payment:
dause. The death or loss must occur within 90 days .,
of the accident. Any payment made is to its extent a complete dis- %

Pnsured - means a listed under `Persons charge of our obligations. We are notresponslble forperson' . the way the money is used,'Insured - on the declarations page...Coverage 3

i ae o « I: ,;fv We have the right to have an autopsy made where it
Lass - means the loss of: Autopsy

ankleor wnst' oT ' . . . ' !^ aau^iuaoauucn uy aarv.. - . . .

TOTAL DLSABIL ITY' COVERAGE T2. the whole thiimb or finQer; or-
3 all §ight. If "T' is shown' in ahe. "Coverages". space on the

declarations page each insured has the coverage.
''. ; .The Most We Pay We will pay the insured weekly :ndemnity because

The most we will pay because of the death of, or loss of his or her continuous total d:sability. The total
to, the insured, except asprovided belocv,.is.shown disability must:

"under Atnount" next to hIs or her name on the 1.sesultdirectl y and independently of all otherdeclaratibns page: . causes from bodily injury caused by accident,
. The amountshown in the schedule for death or loss ^ while occupyink or through being struck by .
is doubled for an insured who, at the tune. of the a land motor venlcle or tra1ler;

' aii i hi lide co lng the ve es us cacc nt,s mp ete restr nt Z. start within 20 days from the date of thes stem as recommended by thevehicle's manufac-y .._ accent anhirrr.-. ... .. . ..,. . . ., .+;::^ .^: .idd

ivo b co secu s3 b f v r . n t eay .e or se en o m rIf the insured dies.as a result of this accident, any
,payment inade or due for loss reduces the amount of Insured means a person shown under 'Persons

'P.' onthe declarations page. .the deathpayment. Insured-Coverage

der: coverage.T Irieans:Total D'uabirity -pnSCHEDULE
fronl the start of the .Tf amount under S in 1. durin

the declarations is: msure
g the
d's arsa

' first
disability, the nnsureu is corumu-

occupa+$5.000 $10.000 ous1y unable to wormk h is or her ton;

Death . $5,000 $10,000
L foss o :
hands; feet slghtof eyes, one '.

hand & one foot; or one hand
or one foot & sight of one eye' 5;000' . 10,000

one hand or one fqot; oi sight of
one eye • 2,500. 5,000

thumb & finger on one hand;;or
three fingers 1,500 3,000

any two fingers 1,000-: 2,000
-' :.. . .-_:.. . ..' . .

and

fust year, theinsuredis continuously '2, afterthe
unable to wor mk' g ful p fora azn occu ahon

reasona rtte e uca-which he or she is bly f d by d
tion, training or expenence:

Weekly:IUd"eninity- means the. amount we pay fot
each week the insured sustains total disability: It is
the lower of:

1. the amount shown on the declarations page..
for the insured, oi

. ..' . . .' A _' .
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^ ^. .
2. ' two-thirds of the insured's' average weekiy; Limits of Liability

earnings
on the date of the accident. Average We will pay up to $250 foreach fu11work week ofweekly earnings is the insured's total earn- fotaC disability and pro rata for less than a week.ings for the 52 weeks 'ust. p

r or to the date of Subject to the limit per :week, we will pay up.. tothe accident, divided ^y 5 ?y .
$15,000 total foi ali loss of earnings due to any one

Limits of Liability

The maximum number of weeks for which we will
pay weekly indemnity.to an insured.is 260 weeks of
continuous total disability due to one accident:

Payment of Any Aniount Due

Subject to proof of continued. total disability, when
we ask for it, weekly indemnity ts payable to an
insured every fourweeks.

Death During T otal D'isability •

The time limitation for death under coverage S,lvhan
an insured under both.coverages S;.and T sustains
death during a period of continuous total disability,
is extended to one year fiom,the date of accident:

If There Is OtherCoverage: .

If an insuredis also an insured under,Total Disabil-
rty'= Coverage T of another Qoltcy'issued byusthen
the amount payable under this coverage is reduced to
the extent otany amount paid under the other ptilicy.
We will return pienuum paid for such duplicatton of

LOSS OF EARPIIING3 = COVEIdAGE. Z.

If. `Z". i's shown in the `•.Coverages" space on the.
declarations page each insured has the coverage.

We.will pay the insured 85% of his or her loss of
weekly earnings. The loss has to be due to continuous
total d'uability that is

1. the direct result of bodily injury caused by

2.,:'while occupying or throngh being struck by
a land motor vehicleor trarler: '- .

When Total Di'sability Applies' .

The insured's total disability must be for a peiiod of
at least 30 consecutive days startin g within 20 days
after the: accident; Wewill not pay for.the first sev.en
days of the 3.0 dayperiod.

Paynients owed will be paid every two weeks. Proof
of continued total disability must be given to us when.
we ask for it. .

Defiiiitions '

Insured means a person shown under Persons
Insuretl Coverage'L' on the declarations page: '..

Total Drsability - under coverage Z means the
sured, wirile living, is not able to do the usuat woik" .
or any other work•for whicli-hebr she is reasonably
fitted by educadon, training-or experience

Weekl^ Earnings - means all earnings for the in-
sured s services before any deductions. When.weekly
earnings. cannot be deteimined on.a wgekly basis an
average wtll be used. The average is the total earnings
for the 52 weeks just prior to the accident divided by
52.

When Coverages S, T andZ Do Not App1y

THESE COVERAGES DO NOT APPLY TO:

1. AN INSURED WHILE ON.THE JOB; OPER-
ATING, OCCUPYING; LOADING OR iJN-..

a. ANEMERGENCY; V$HICLE; OR

b. ` A VEHICLE USED INFHE INSURED'S

But l.b does not apply if the vehrcle i$

;•(1)'a private passenger'car. or school hus;

t2) of the pickup`or`van 'typ'e; with'a'Gross
Vehicle Weight"of 10,000 pounds or less,
while not used for deltvery:

2. AN INSURED WHILEt

a. ON THE 70B IN ANY CAR BUSINESS;

-b:OCCUPYING ANY:

(1) VEHICLE WH1LE BEING USED1N ^1

(2) MILITARY _v'EE3iCLE.. ...
3. AN INSURED WHILE OCCUPYING OR

'IbIROUGH BEING STRUCK BY A MSOTOR



.b. DESIGNEDFORUSEMAINI:Y OFFPUB-
LIC ROADS WHILE OFF PUBLIC.

C. :liOCATED FOR USE AS PREMISES: >.'.

4. THE'DEATH OF, LOSSTO OR.TOTAL DI:,.
ABILITY OF AN7NSURED DUE TO:: .:: .,.

a: DISEASE except pus forming infection. due
to bodily injury received in the accident; or

b.-• SUICIDE OR ATTEMPTED SUICIDE
WHILE SANE OR INSANE; OR

C. WAR OF ANY IKIND.

CONDITIONS

Polrcy Changes

a::: Folacy Ternvs Theterms of this polrcy.may
be changedor waived only.:by; -.

(1) an endorsement stgned'by one qf our e'x-
ecuttve officers; or

(2) the'revrsion of thts polrcy form to.give
broader coverage without an extra charge.
'If any; coverage you. carry is: changed to
give broader coverage, we wi11giveyou
the broader coverage wtthoutthe.issnance
of a new policy as of the date we make the
change-effective

b_ Change of Interest. No change of rnterest in
this policy is effective unless we. consent in
viriting. However, ifyou die; we will protect
as named ihsured, exce t under death; dis
menrberineneand loss ofsight; total disability
and loss of earnings coverages:

(1) your suiviving spouse,

(2) any person with Qroper custody of your
car, a newly acqrhred cdr or a temporary
substitute car until a legal:representative
is qualified; and then • ,

(3) the legalrepresentafive vihileacting
within the scope of his or her: duties:

Policy notice requirements are met by "mail-
rng the notice ta the deceased named ` rn=
sured's lastknown address.

c; Consent of :Beneficiary ' Consent:of• the
benefici under:death, dismembeiinent and
loss of si^t coverage is not needed to cancel
or change the policy

d. Joint and Individua4Interests, yJhen there
are two or more named insureds, each acts for
all to cancel or change the policy >; :•

2. Suit Against Us

There is no right of action against us.

a: until all the ternrs of this policy have beep

6. ' under the:liabil.ity coverage; until the amount
ofdamages an insured is legairy liable to pay
ha:s been finaily determined by

(1) judgment after actual trial, and appeal if
any; or

(2)'.agreement between the cnsured, .the
claimant and us..

Banlavptcy or uisolvency of the insured or his'
or her: estate shall'not relieve us. of our obliga-
tinnc . . .. . . . . . . . .

c. under medical payments, uninsured motor
vehicle;.uninsured motor vehicle property .
damage, anyphysical damage, death, dis-
membgrment and loss of sight, total disability
and loss of earnings coverages, unti130 days
after we get the. insured's notice of accident
"ofloss: '

d. under uninsured motor vehicle coverage. un-
less such.action is c'ommenced within two
years after the date of the accident: Ilowever,
rf the rnsurer.of the owner or operator. of the
uninsured irsotor vehicle is declared `insol-..
vent, the two year penodbeg ins on the date
the insured receives nohce of. ttie insolvency.

3. Our Right to Recov"er Our Faymenis',

a Death, dismemberment and loss ofsight; total
disability and loss of earnings coverage pay-
ments are not recoverable by us...

b .kJnder medical payments coverage; '..

(1) we are subrogated`to the extent of our
payments to the right of r.ecovery the in- .
jured person has against any party liable
for the bodily injury.

(2) if the.persou to or for whom we fiave.
made payment has not recovered from

25
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.any.party liable forthe bodaly injury, he
:.or she shall:

(a) not hurt our rights to recovei;

(b) keep these rights in trust for ns;



(c): ezecute any. legal: papers we need; (2) help us get our money back.

q. Cancellation
(d) ivhen we ask, take zetion through our

representative 'to recover our pay-

(3) if the persoin.to or for whom wemake
payment recovers from any party liable..
for the bodily, injury, that person shall
hold in trust for us the proceeds of the..._..
recovery,and reimburse us to the extent
of our payment.

Under uninsured motor vehicle coverage:

(1) we are subrogated to the extent o£our
payments to the proceeds of any set[le-
ment the injured person recovers from
any party fiable for the bodity injury.

{2),-if the person to or for whom we have
madepaymenthasnotrecoveredfromthe
party, at fault, he or she shall

(a) keepYhese nghts intrust for us;

(b) execute any legal papers weneed;

(c). when we ask, take action through our
representative to recover'our pay-
IDents.. ::

We are to be repard our payments, costs
and fees of collection out of anyrecov-_y

d. Under..uninsured motor. :vehicle property
damage coverage;,

(1) :we are subrogated to the extent of our
payments tothe proceeds of any settle-
ment you;recover from any party`liable
for thepropeTty dau:age: :

(2) ifyou oi 1 h e person toor for WhotrO we
have made payment .has,;not recovered
from the partyat fault;.heor sheshall:

(a) keep these rights in trust for'us;'=-

(b) execute anv legal paners we need:
. and . ..:

(c) when we ask, take action through our
representative to recover our pay-
ments:

We are to be repaid our. payments, costs and .
fees of collection out of any.recovery..

e. Under all other coverages, the right of recovery
of any party we pay passes to us. Such party

(1) not hurt our rights to recover; and

How You.,Ma Cancel.'You may cancel y.our:.
policy by notifying. us in writing of the date to
cancel; which must be laterthan.the dateyou inail:
or deliver it to us. We may waive these reyuire-
ments by confurning the date and time of cancel-
lation to you in writing.

How and When We May. Cancel: Within 89
days of the policy effectivedate we may. cancel
this policy by written notice, mailed to yori. After
the policy has been in force for more than 89 days, .
we.agree that the liability, medical payments and.
uninsured motor vehicle coverages wrll not be
canceled.except for 9ne of the followmgreasons:

a you have made a nmatenal misrepresentation .
to us.in obtaining or rene.wing this policy or
in the:fili ng of.a claun,

b you,your spause or-any i^¢latavehas lost
dnvmg pnyileges by the suspensrori, revoca-
tion or expuation ofhis or her drivers license.
If the person who lost driving privileges is
other than you or the principal operator, we
will;notcancelthispohcy,dunng-thetwg-year: ,
Guaiantee Period shownsonthe declarations.
page; However, we have the;nght to exclude
such persom fr•om the coverage piovided by ,
thispolicyanytimedurin g thet}yo-yearGuar-
antee Penod shown-on the declarations page
by mailing notice to you.at.least 30.days
before the exclusion is effective

c you fail to pay the premmtn when due; or

d. ' you niove to, or changeyour car's registra-
hon to, a state or-country where we are not
authorized to, wri te coverage ^. ,> .. . ^.

However; tHe above hmitations on ourright to
cancel do not apply if a.company:ideown or:
manage _expresses.a w}lltngness to issue anothet
policy.

If we mail anotice.of cancellation to.you during
the first 89 .days follotving;-the policy'.effective..
date; the oanceliation notice will.be maazled toyou .
at leastlo days before th.e.cancellation date.

Afterthe polrcy has',beemin force for=:moie than
89 days, any notice of cancellation will be mailed
to you at least

a. 10 days befqre the cadcellation date'if.the
cancellation:

(1) is becauseybu did not paythe premium;



(2) affectsonly coverages othdr than liability;' . . A notice of our i•ntention to hot renew will be '
medicalpaymentsoruninsuredmotorve-_ . • mailedtoyour lastknownaddressatleast30dags
hicle coverages, before the end of the current policy period. The

that apply at the time of renewal.

c o n
ibles and other elements that affect the premium menca, is o ra or a pro nof Canada. . . .

renew:such coverages forasufficient number of covera ges and rates apphcable tn the new loca-
Yolicy periods to provide coverage during the tion. When the change of location is from one
two-year Guarantee Period shown on,the- decla- state•to another and you are a risk still: acceptable
rations page. to us at the tiineyou notify us of the change; we

Itis agreed that the renewal premium will be shall replace this policy with the policy form
currently. in use.in the new state of garaging. Thebased upon the .rates;.in effect the eoyerages,: •: ; •:,,vord "`state"'means one of the Uiuted States ofcarried, the applicable limits of liability, deduct -
A the D• tri lu b` vi cet f C

5. Renewal - cipal garaging of the yehicle described:on the
If this policy providesltabthtymedtcalpayments declarations pagehasbeenchanged;wehavethe
or untnsured motor'vehicle coverage, zwe wtll right' to: recalculate the premium based on the,

Return .of Unearned Premium If you cancel- a. You fatTto.pay the premium when due; or

premium may be earned on a short rate basis. If b. the poITcy is canceled accordmg to condition
we cancel, premium will be eamed on a pro rata 4. CaneeIlation:
basis and any unearned premium willbe returned 6. Chan e of IZesidericepnorto the cancellafion effective date g

When we receive notice that the locatton of prin-:

.g
of notice. '
The rnailing of the notiee shall be sufficieni proof <..-;T}tese a reenments to reriew are vordiE

reason. nated prior to the end o that penod. ;.: ..: ,

b
.

, .30 days before the cancellation effective date
,i,naiu,a
a two-year Guarantee Period ts. shown_ on. the;

if the canceIlation is because of any other declarations page, the policy will not be termi-

Other elements,that may affect your premium •. '°
rnelnde, liut are not limited to=

adriveis ofyour car and their ages and marital.
status-

b your car and its use;

c. eligibil.ity for. discounts
credtts;

d.' applicability of a surcharge based either on
accrdenthistory; or on other factors. -. .

Thepremtum£orthis.policymayvarybasedupon
the.purchase of other insnrance from one of the

- State Farm affiliated companies..

8. Concealment or Fraud :

I There is no coverage under this policy if you or
any.other.persom insured under this policy has.
inade falsestatements with the intent to conceal
or misrepresent any material fact or circumstance
in connecuon with any. claim.under this policy...



r..

cordance with reasonable classifications. and
grouprngs'or polrcyholoets establtshed by such
Board. .

2' No Conttngent Liabillty Tl^is ^olinyis nori-as-
sessable,

3 °Annual Meeting.. The annual meetiu g of the.
members of th'e oompany 'shall be held at its

b' tFie vehicle to be msured ` Ats the eli 'bilif home. office at Bloomington, Illinois.:on the

1: Menibership,The mernbership fees set"out in ,of members and to receive dividends t}ie Board
this policy, which'are in addition to the premi- of Directors in its discretion may declare in ac-

` umg, are notreturnable butentitle the first insured
.;'namedit3the declarations Fo insure one vehicle <

for any applicable coverage, and to irisurance for
any other coverage foi which sardfees were paid

^ yrequirementS of the co m second MondaY of:June at the hour ff 10:00.pany and 1
M h d ^

slgned by its President and Secretary;at $loomington, Ilhnois
In Witness Whereof, the State: Farm IvIutualAutomobile Insurance Company has' caused this policyto be

shall: be mailed each memberi at tite a'ddress
Whilethispohcyis.inforce;thefnstinsurednamed 'disclosed in this polioytat least 10,days'pri,or
in the declarations is enflt[ed So vote at aFl meetings thereto. '- :

company:- Inwhrd case,.butnoG.otherwise,.due°natice

a this company contmues to wrife such cover-.

.; un ess t e BoarA. of Directors shall elect .
c the insured rematns a rtsk desu•ableto the to change;the time and place of such meeting,
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This endorsement is a part of your policy. Bxcept'for thechanges itrrial:es,.all ofher termsof the poIicy'
remain the same and apply to this endorsement. It is effective at the satne time-as'your po&cy uniess a.
different effective date is specified by usan writing:

In consideration of the premium cliarged, it is ligreed that your policy is.ohanged: a& follows:.

=`^t 1.

., .(

...; . . -.
,
rrt

v

W6

^^e^•ci

`+^^G\hr^^;

2.

,
'r•;;.:;*;

DEFINED WORDS (Ij if designe8 tor carrY.per`
•The definition of insured is changed to read:. .". sons; or,

Insured - meansthe person, persons or*^^ 'usedwitfiamowr'
.organization defined as insureds in tha^: veldcle wliase use-is shown .
specific coverage. If the information you as conai erciai" on flie
have provided State Farm is incortecY or dec1arati^ p^ (^^
incomplete, or changes during the poltcy . .:: ^ covered ^n ^ ^ ^
petiod, S . Fatm miy decrease ot increase scnii-d and no e^a'ptn-re mmmdur the poIicy period as set tokirn m : . . ; .
outptR the pravisian titledPremrum of the ^^'.

- Conditions sectton of is poliey. whde used as-pemiscs for'
SECTION I-LIABILIT4'- COVERIsGE A oface, store or display pur-.ptisrs:or
a. Item 4a under the sentence that'reaHs."In 'a t l e r s not desrgaed to be .•.addition to the limits of Iiability,, we will b; : h

pay for an insured any costs Iisted below ^- . .i:.Pulled by apiivate.pdssenger:
resulting from such aectdent." is changed_. aar..or.aatdiCyvehuae:
to read: ' . . When we refer to traifer coverage m-.

4. Expenses incurred by an insured ^ :. sured means;

a" for loss of wages or salary uo. ;
to,$1 W per day if we ask tbe '.

b.

. insured to attend the.tnal of .'
a ctvtt sutt.

The provision titled Trailer Coverage:is
changbdto read:

Tha Iiability-coveraRe extendstoahe
Traixer Coverage

ownership, maintenance or use, 6yau.

:.przvate passenger car or au
vefiicle, e8cept those trailers .in

4Si
Farm^implements and^.farm waa- .'-

^

we insure or hability: ' , . . .

tlie declacations and no exva pre-'. ^^
tnium is eharged.

2, the followine. trailers on]y if they ,,
are describe^on.the declamtions
page and extra premium is paid: '.
a. hailers designed to be.pulled.

fiv a nrivate nasseneer car or .

9. .the rel7ives of:the nrst person
• namedintledecfarations;..

4::any Qther person whixe tising
.:'; your. car,;.a newly acqub•ed

sar or a temporary substitrtte
car; ifits use tswrthin tha -

.,scope. of c.onsent:.ofyou. o[
yotir apousc,' and. . . .

any, dthcr.person or organi-.7
. ^:.zation.liable for the use of,a.

, covereil.trailer.by one of the

-:- THERS IS NO. COVERAGE WtIEN .
ATfuULER IS USED WITH.A MO- .
TORVEHICLE': THAV IS. NOT
COVERED 'UNDER THE.: LIABII

"ITY COVERAGE OF THIS POI:ICY.
sECTION. II =: MEDICIsi PLYivIENTS -:.
C€kVERAGE lC . , `. . . _ _
MEDICAL EXPEli*SES
a_-Theparagraphthatread .

, ^ These incurrel bzpenses must bet

a: ^-- servicss'perfotuied, or;

- _ . .." 6935 :



b. medical supp6es, medica=
tion or drugs prescnbed

b. The following is added:
is doleted. `

.2. for funeral services..

by a medical provider licensed ..
by the state to pmvide the spe
cific medical servtces; and'

4: SECTION III - UNINSURID MOTOR VE .

MOTOR VEAICLE PROPERTYDA1l4AGE,=,:
HICLE - COVERAGE U ANI) UNINSURED

COVERAGE UI
a. Item 1 of the paral;ratih be¢innine "An.

uninsured motor vehicle does not include.
a land motor vehicle:" ischanged to read:

An uninsured motnr vehicle does not

1. that has applicable liability
eoverage m the polity under.

b.

the expenses were mcarred fot.the spe.
vtders in t^ geografthical area in wliich .:
by the nu ority of similar thedical

Expenses are reasonable onl if they ata
consistent with the usual fyees charged

cittc medlcal service.

within tho legally authorized scope of the
ices are rendered by a medical provider
Bervices are necessary only if the setv-.

mont for the bodily:injury sustained in^.

include a land motor vehicle: .

which the untnsure.motor
vehicle coverage is provided;

The following is addedtb the provision-ti=^
tied Decidiug Fault and Aniount:

cover Our Paynr.sts under CONDI-
- '11UNS, any demandfor arbihtition will

be barnd unlesxthewritten demand for.
aebitration is made within two vears:after
thedateoftheaccident.

Subject tQ iteni 3c of OurRipJlt to Re-
cover Our Payments under t;UNDI
1'1VINJ, any suit Iltetl a¢atnst us wlll ne
ban'ed unless tne smt is med Ix:tore the
tater ot:

. I. 60 days after we refuse to consent ia
a written demand for arbitration; or

2. two years atter the date ot t_he ac-
cident. However. . . '

a. for any claim involving a
motor vehicle insured for

bbdiIy..iq'ury, liability at "the,: - ; .
ti ne of.tFre accident,• but the
tilnits of tiability are less than
the limits for..uninsured mo=

vtor,-vehiele.coverage. under
ttiis po$cy, the two year period .
be:g ns. an fihe date. the.insured,
with our consen4 setdes with.:
ttu:bodily idjiny Uability In-... .:

.-^ sures or onttie date we advance
payment4o.tfieinsured; :

:b.. iI the insurror "of the owner: or
'operator of. the uninsured.'

motor vehicte is deciared in=:
solveti4^. the two year period

;begins on the date the^ iri=
sured recetvesnotice of the'

c. Items'I and 2a_ of: lrVhea ^.Coveiage U
Does Not Appllrare changedto read:

TfIERE IS NO COVERAGE; : . : .
1,. . FOR h.NX INSURED, IF THAT

iA'SURED OR IBS OR HER PER '
SONAI: REPRE.SENTPTIVE SEf

...- TLES W4TH ANY.PSRSON OR.
ORGANIZAIION WHO MAY BE
.LIABLl3 FOR THE BODILY IN-

'..' JURY : WPTHOUT -OUR. WRIT-

2: FOR BODILY INTURY TO AN'

a .. VJHIIE OPERATII T(' OR 04
G7IPYING.A MOTOR VEHI-

:.' .C(3 OWNE6. OR LEASID.
BY YOU, YOUR SPOUSE OR

... ANXREL4TZVE"IFITISNOT
I17R THIS 0DV-.

E[L^ C^.UI IDER IFilS POLICY: .
d.' .Item 2b of.Wheu Coverag"eU.Does.IVof.

.; Lspply is deleted:

1>4i^tii

SECTION IV.- PIiYSIGA,L Dls14IAGE COV.'
ERAGFS .. : . . . ^.Ft;,
a: The Following ts added^to COMPREE$Ef^' '. {

SIi'E - COVERAGE D and :COLISSION . ^ ^
COVERAGE G

..:If we bffer to pay for the,mpair of eatn-
: aged wmdsheeld glass Inst.ad of th re-

:piaccenwnt ot; fhe.wladsFu.id.:znd.yau
agrertohavesuch:epairmade,we: wiIl._:

.,pay thefull.e:ost of-repairingthe wind-.
shteldglasstegardlessofymvdeductiblc. ":

b: .: The follov+ino is added to EYIERGENCY
ROAD SERflCE,-; COVERAGE II:.:.: I

We ivill pay the fa'u costyou ineur for .''-.
your ear for ioclsmlth servi ces, up to. t-r
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one hour, to opan your car ifyour key is
lost, stolen or locked inside y our car.
We will pay only the cost of labor.

6. CONDITIONS
a. Item a, Policy Terms, of condition 1; Pol-

icy Changes,. is changed to read:
a, Poficy Tertns." The terms of this

policy may be changed or waived
only by:
(l) an endorsement issued by ns; or
(2) the revision of this policy

- . " form to give'broader coverage
- -- without an extra charge. If

any coverage you carry is
changed to gtve broader cov-
erage; we wtlt give yoit the
broader coverage without the
issuance of a new policy as
of the date we . make the
change effective.

b. Item d of condition 2, Suit Against Us, is
changed to read:

d. under uninstired motor vehicle
coverâ ge tinless,. sub'ect to item
3c of C3ur Right.to ecover Our
Payments under CONDITIONS,
the suit isfded before theiater of:
(1) 60 days after we refuse to

consent to a written demand
for arbitration; or

(2) two years after thedate of the
accident.- However:

(a) for any claiin involving a
motor vehicle insutetl-for
bodily injury liability at the
time.of the accident, but

- - . - ' . the- limits of liability sce
- less than thelimits for bn-

. insured motor vehicie cov-:.
erage underthis poHcy, the

- two year pmiod begins on.
the date the snsured, with -
our consent, settles with
the bodily injury liabiGty
insurer or on the date we
advance payment to the
:r.suned; .

(b) if the insurer of the owner
or opemtor of the unin-
sured motor vehicfe is da
clared insolvent, the two
year period begins anthe

. . date the insured receives
notice of the insolvency.

c. Condition 5, Renevral, is changed to read:
Renewal
If this policy provides liability; medical .-:

- payments or uninsured inotor vehtcle
- coverage, we will renew such cover-
ages for a suffinientnumber_of policy
periods to provide coverage dunng the
two-year Guarantee Period.shown an
thedeclarations page. We may ainend
the provisions and conditions of those.' .

"coverages any time during fhe initial
_ two-yeaz Guarantee Period or any subs^

quentGuarnntee Period
It is agreed that the renewal premium.
will be basedupon,the rates in effecC, '
the coverages camed, the applicable
lindts' of liability;. deductibles and
other elements that affect the premium
that apply at the timeof renewal.
Other elements tf at tnay..affect your

' premiuminclude,butarenotisscutedm:

a. drivers of your car snd their ages
and maritafstatus;.:

b. yout crsr aid its use; "

- c. eligibility for discounts. or other
premium credtts;

d. appIicabiltty of a surcharge based
eithei• on acctdent histosy,, or on

. : otherfactors.
A notice of our intention to not renew
will be mailedto your Iast known ad-
dress at least 30 days before the end of
the Guarantee Period. The mailing of
it shall be suf6cient proof ofnottce.
The policy will not. be terminated
prioi to the end of the two-year Guar=
antee:Penodshown on the declara-

.tions page. At the endof the current
Guarantee P.enod,a subsequent Guar-

. antee.Period may be provided..
These agta..meuts to renew are void iE

you fail to.pag the premiurn when
due; or . . " . : .

b. the policy is canceled acoording
to condinon 4. Cancellatioti.

d..The condition Chaktge:of. Residenee_is-de-
Ieted. ..

e. The condition Premiunais changed to read:

Premium
Thepremiuui for tFds pbiicy inayvary
based upou tha. purchasc of other tn-
surance from oneof the State Farm af-
nliated companies.

- . ti935

':
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The premium for this policy is based
on inforn ation State Farm has '.re_
ceived from you or Other sources. If
the information is incorrect or incorn-
plete, or changes during the policy pe-
riod, you must infnrm State Farm of
any changes regarding the following:

I. your car, or it8 use, including
annum miieage;

2. theperrons tvho regutarly dave
your car, including newly Ii- .

. censeu iauuly members;

3 . your marital status; or.

the locat onwhere yo
;

>.:.;:. ., . urcar.
isprincipally garaged.

You'agree that-ifthisinformation or' ' •
anyottit.x: inforination used to deter- _,''•'
uune tha" prenmium is-iacorrectorin-.
complete;,orh ehanges ^ during the: ;

'., policy pcriod, ^ive'mey decrease or in-.
crease the preiniunt durino the policy...„
period;based.;upqneorrected;.:;
completcd' or-changed infoi7nation.
You agin:e. that if the,premiuni. is de-
creased or increased dur ng the poficy'
period; StateFarm williefund qi exedtt. '.!>.
to ou any iiecreaseln pteu ium and you '_ .' .:.
w^paforanyincreasi inpmmium. ^ .,

6935:
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Desiree Holt et al., Plaintiffs-Appellees, v. Antonio Almendarez et al., Defendants-
Appellants, American Family Insurance et al., Defendants-Appellees.

No. 98AP-422

COURT OF APPEALS OF OHIO, TENTH APPELLATE DISTRICT, FRANKLIN
COUNTY

1998 Ohio App. LEXlS 5944

December 10, 1998, Rendered

PRIOR HiSTORY: 1*11 APPEAL from the Pranklin
County Court of Common Pleas.

DISPOSITION: Judgment affirmed.

COUNSEL: Jami S. Oliver and Robert D. Erney, for
pla i ntiffs-appel I ees.

John C. Cahill, for defendants-appellants.

Frost & Maddox Co., L.P.A., and Mark S. Maddox, for
defendants-appellees.

JUDGES: MASON, J. YOUNG and TYACK, JJ., con-
cur.

OPINIONBY: MASON

OPINION:

(REGULAR CALENDAR)

OPINION

MASON, J.

On September 6, 1996, plaintiff-appellee, Desiree
Holt, stoppcd a an intersection behind a truck owned by
defendant-appellant, Dublin City Schools, and operated
by defendant-appellant, Antonio Almendarez, an em-
ployee of defendant-appellant, Dublin City Schools
Board of Education. At the intersection, Almendarez
realized that he had pulled out too far into the intersec-
tion and put his truck into reverse, backing up into Holt's
automobile, Minor damage was done to Holt's automo-
bile and no injuries were reported at the scene. As a re-
sult of this accident, Holt and her husband filed a lawsuit
against Atmendarez; Dublin City Schools; Steve Ander-
son, Superintendent; and Dubfin City Schools Board of

Education (hereinafter referred to collectively as "Board
of Education").

At the time of the accident, Holt 1*21 was insured
by defendant-appellee, American Family Insurance, who
was subsequently added as a defendant. On November
17, 1997, the Board of Education filed a motion for
summary judgment, arguing that Holt was entitled to
receive uninsured motorist coverage from Ainerican
Family and, as such, pursuant to R.C. 2744.05(B), the
Board of Education would be entitled to deduct those
benefits from any award rendered in this case. This mo-
tion was denied. On or about February 6, 1998, the
Board of Education filed a second motion for summary
judgment, which was also denied. The trial court
awarded Holt $ 5,000 in compensatory damages and
found that American Family's medical payment coverage
was triggered by the accident. Thus, the Board of Educa-
tion was entitled to receive credit for any medical pay-
ments made. However, the trial court found that Ameri-
cah Family's uninsured motorist coverage was not trig-
gered by the accident. Furthermore, the trial court found
that the Board of Education was not immune and, as
such, found that there was no other insurance which
would be deducted before the Board of Education paid
the damage award. The Board of Education appealed the
decision of the Franklin County 1*31 Cotirt of Common
Pleas granting summary judgment to Holt and American
Family, assigning the following errors:

"I. The trial court committed reversible
error when it denicd the Board of Educa-
tion's original motion for summary judg-
ment.
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"2. The trial court committed reversible
error when it denied the Board or Educa-
tion's second motion for sumniary judg-
ment.

"3. The trial court failed to find that
American Family Insurance had an unin-
sured motorist obligation to the Plaintiffs
as a result of the September 6, 1996
automobile accident.

N. The trial court failed to find that the
Plaintiff was entitled to receive uninsured
motorist coverage benefits from American
Family Insurance as a result of the Sep-
tember 6, 1996 automobile accident.

"5. The trial court erroneously concluded
that the board of education's cross-claim
in declaratory judgment failed to state a
claim upon which relief could be granted.

"6. The trial court failed to deduct the un-
insured motorist coverage in American
Family Insurance's policy from the award
rendered in this case.

"7. The trial court's finding that the board
of education has 1*41 the primary pay-
ment obligation when the Plaintiff are en-
titled to receive insurance benefits from
another source was improper.

"8. The trial court's finding that American
Family Insurance had no uninsured ino-
torist payment obligation to the Plaintiff
was improper."

The Board of Education's assignments of error are inter-
related and the dispositive issue can be su nniarized as
follows: Is Holt entitled to collect uninsured motorist
benefits from her insurance compaoy, American Family?
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If Holt is entitled to collect uninsured motorist benefits,
then R.C. 2744.05(B) requires that all insurance be ex-
hausted before the political subdivision must pay. How-
ever, if Holt is not entitled to collect uninsured motorist
benef9ts, then there would be no other collateral source
of insurance and the Board of Education must pay the
judgment rendered.

In awarding summary judgment to Holt, the trial
court made the following findings:

"*** In the case at bar, the Board is not
immune from liability for the actions of
its employees. R.C. 2744.03(B). Like-
wise, the employee tortfeaser's immunity
does not bar the Plaintiff from recovering
from the Board. Therefore, the tortfeaser
1*51 employee's immunity from liability
does not in turn trigger the Plaintiffs UM
coverage because the tortfeaser's em-
ployer, the Board, is still liable for the
acts of its employees performed during
the scope of their employment. Id. The
rule of law in Ohio that tortfeaser immu-
nity acts to trigger the availability of UM
coverage is the exception, and not the
rule. Again, under Ohio law, immunity
has been held to trigger UM coverage, but
only when said immunity completely bars
an injured policy holder's recovery.
Therefore, the Plaintiffs UM coverage is
not availablc and the Board may not de-
duct said coverage from any award ren-
dered in this case."

When reviewing a trial court's ruling on summary judg-
ment, the court of appeals conducts an independent re-
view of the record and stands in the shoes of the trial
court. Jones v. Shelly Co. (1995), 106 Ohio App. 3d 440,
445, 666 N.F..2d 316. Summary judgment is appropriate
upon a demonstration that: (I) there is no genuine issue
of material fact; (2) the moving party is entitled to judg-
ment as a matter of law; and (3) that reasonable minds
can come to but one conclusion, and that conclusion is
adverse to the party against whom 1*61 the motion for
summary judgment is made, who is entitled to have the
evidence construed most strongly in his favor. Harless v.
Willis Day Warehousing Co. (1978), 54 Ohio St. 2d 64,
375 N.E.2d 46.

It is undisputed that, in the case at bar, the Board of
Education is a political subdivision pursuant to R.C.
2744.01(F). It is also undisputed that Almendarez was

A_g1
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acting within the scope and course of his employment at
the time of the accident and, as such, is immune from
liability pursuant to R.C. 2744.03(6). The Board of Edu-
cation stipulated that Dublin City Schools and their em-
ployees have a $ 2,000,000 liability insurance policy
with Nationwide Insurance. The Board of Education
does not claim any statutory or common-law immunity
for itself, but claims that the immunity granted toAl-
mendarez triggers the uninsured motorist coverage of
Holt's insttrance policy. We disagree.

Political subdivisions are provided general immunity
put'suant to R.C. 2744.02(A), unless the facts of a claim
come under one of five exceptions contained in R.C.
2744.02(B). In the case at bar, the relevant section is R.C.
2744.02(B)(1), which provides:

"Except as otherwise provided in this di-
vision, political 1*71 subdivisions are li-
able for injury, death, or loss to persons or
property caused by the negligent opera-
tion of any motor vehicle by their em-
ployees upott the public roads, highways,
or streets when the employees are en-
gaged within the scope of their employ-
ment and authority. * * * "

In addition to the general immunity provided to political
subdivisions, R.C. 2744.03 bestows certain additional
defenses and immunities on the political subdivision and
its employees. Relevant to this appeal is R.C.
2744.03(A)(5), which states:

"The political subdivision is immune from
liability if the injury, death, or loss to per-
sons or property.resulted from the exer-
cise of judgment or discretion in deter-
mining whether to acquire, or how to use,
equipment, supplies, materials, personnel,
facilities, and other resources, unless the
judgment or discretion was exercised with
malicious purpose, in bad faith, or in a
wanton and reckless manner."
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or not to pass a bicycle rider would constitute discretion-
ary acts for which immunity is provided. Siders v. Rey-
noldsburg.Schaof Dist. (1994), 99 Ohio App. 3d 173, 650
N.E.2d 150.

Therefore, after a review of the record and applica-
ble statutes, we find that, while Almendarez is immune
from liability, there is no statutory authority for the
Board of Education to claim immunity based solely on
the immunity of Almendarez. Accordingly, the Board of
Education's citation to R.C. 3937.18, which provides that
an insurer must pay uninsured motorist coverage to an
insured where the tortfeaser is immune, is not applicable
to the case at bar because the Board of Education is not
iinmune.

'rhe basic purpose of the uninsured motorist statute,
R.C. 3937.18, is to protect persons injured in an automo-
bile accident from uncompensated losses because a tort-
feaser lacked liability coverage. York v. State Farm Fire
& Cas. Co. (l980), 64 Ohio St. 2d 199, 202, 4!4 N.E.2d
423. R.C. 3937.18 provides, in pertinent 1*91 part:

"No automobile liability or motor vehicle
liability policy of insurance insuring
against loss resulting from liability im-
posed by law for bodily injury or death
suffered by any person arising out of the
ownership, maintenance, or use of a mo-
tor vehicle shall be delivered or issued for
delivery in this state with respect to any
motor vehicle registered or principally ga-
raged in this state unless both of the fol-
lowing coverages are provided to persons
insured under the policy for loss due to
bodily injury or death suffered by such
persons:

"(I) Uninsured motorist coverage, which
shall be in an amount of coverage equiva-
lent to the automobile liability or motor
vehicle liability coverage and shall pro-
vide protection for bodily injury or death
***

'I'here have been no allegations that Almendarez acted
with malicious purpose, in bad faith or in a wanton and
reckless manner. Accordingly, in order for this defensc
to apply, the Board of Education must establish that the
act of driving the truck 1*81 involved an exercise of
judgment. In a factually analogous case, this court has
held that the legislature could not have intended that the
operational act of a school bus driver in deciding whether

"For purposcs of division (A)(1) of this
sectiott, a person is legally entitled to re-
cover damages if he is able to prove the
elements of his claim that are neccssary to
recover damages from the owner or op-
erator of the uninsured motor vehicle. The

A- gA
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fact that the owner or operator of the un-
insured motor vehicle has an immtinity,
whether based upon a statute or the com-
mon law, that could be raised as a defense
1*101 in an action brought against him by
the person insured under uninsured motor-
ist coverage does not affect the insured
person's right to recover under his unin-
sured motorist coverage."

The phrase, "legally entitled to recover," means the in-

sured must be able to prove the elements of his or her

claim. Sumwalt v. Allstate Ins. Co. (1984), 12 Ohio St.

3d 294, 466 N.E.2d 544. Holt would only be legally enti-
tled to recover uninsured motorist benefits if she was

injured by an uninsured motorist. We have found that the
Board of Education is not immune from liability. Fur-

ther, the Board of Education stipulated that it holds an
insurance policy with Nationwide for $ 2,000,000. Con-
sequently, the Board of Education's arguments must fail.

The Board of Education further argues that the pro-
visions of R.C. 2744.05(8), are applicable to the case at
bar. We disagree.

R.C. 2744.05(B) provides, in pertinent part:

"If a claimant receives or is entitled to re-
ceive benefits for injuries or loss allegedly
incurred from a policy or policies of in-
surance or any other source, the benefits
shall be disclosed to the court, and the
amount of the benefits shall be deducted
from any award 1 *111 against a political
subdivision recovered by that claimant.
No insurer or other person is entitled to

bring an action under a subrogation provi-
sion in an insurance or other contract
against a political subdivision with respect
to such benefits. *** "

Page 4

The Supreme Court has noted that this statute serves two
purposes: ( 1) to conserve the financial resources of po-
litical subdivisions by limiting their tort liability; and (2)
to permit injured persons who have no source of reim-
bursement for their damages to recover for a tort com-
mitted by a political subdivision. Menefee v. Queen City
Metro (1990), 49 Ohio St. 3d 27, 29, 550 N.E.2d 181.
Further, the court has stated that the purpose and lan-
guage of R.C. 2744.05(B) evinces a legislative intent to
place the financial burden on the insurer and not the po-
litical subdivision. Galanos• v. Cleveland (1994), 70 Ohio
St. 3d 220, 221, 638 N. E.2d 530,

liowever, because Holt is not legally entitled to re-
ceive uninsured motorist benefits because the Board of
Education is not immune from liability and is covered by
liability insurance, R.C. 2744.05(B) is not applicable to
the case at bar.

We find that summary judgment was properly
granted, 1*121 as there is no genuine issues of material
fact and reasonable minds can reach but one conclusion.
'I'he Board of Education is not entitled to use the provi-
sions of R.C. 2744.05(B) because there is no other insur-
ance to which Holt is legally entitled to receive.

The Board of Education's assignments of error are not
well-taken and are overruled. 'I'he judgment of the trial
court is affirmed.

Judgment affirmed

YOUNG and TYACK, JJ., concur.
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OPINION BY: FAIN

OPINION

FAIN, J.

I*PlI T'his is a dispute over who is primarily liable
for injuries incurred by Western Rogers as a result of a
motor vehicle collision caused by the negligence of an
employee of the City of Dayton. State Farm Mutual
Automobile Insurance Company, the underwriter of a
policy of uninsured/underinsured motorist insurance is-
sued to Rogers, contends that because the City of Dayton
is self-insured, in a "practical sense," its liability is ex-
cluded from the scope of the uninsured/underinsured
motorist coverage. This would leave the City of Dayton
responsible for damages. The City of Dayton contends
that it is not self-insured, so that its liability is not ex-
cluded from the scope of the uninsured/underinsured
motorist coverage, with the result that State Farm is re-

sponsible, 1**21 and subrogation is not permitted
against a municipality.

I*P21 The City of Dayton obtained summary
judgment in its favor, from which State Farm appeals.
We agree with the trial court that the City of Dayton is
not, as a matter of law, self-insured. Therefore, the
judgment of the trial court is Affirmed.

1*P31 In April, 2002, Earl Moreo, III, a traffic sig-
nal electrician employed by the City of Dayton, was dis-
patched to the intersection of Emerson and Salem Ave-
nues in Dayton. After checking the operation of a traffic
signal, he began to execute a U-turn and struck an auto-
mobile owned and operated by Western Rogers. Rogers
had an automobile insurance policy issued by State
Farm. The insurance policy provided for uninsured mo-
torist coverage.

1*P41 Rogers brought this action against the City of
Dayton and Moreo. Rogers alleges that the City of Day-
ton and Moreo are liable for his injuries, and that State
Farm is also monetarily responsible to pay for his inju-
ries within the limits of his uninsured/underinsured mo-
torist ("UM/UIM") policy provisions. All four of the
parties filed motions for summary judgment. State Farm
inoved for summary judgment on the ground that Rogers
1**31 was not entitled to uninsured motorist benefits
under his State Farm policy, because the City of Dayton
is a self-insured entity, not an uninsured entity. Moreo
and the City moved for partial summary judgment on the
grounds that they are immune from liability, the City is
uninsured for purposes of determining Rogers's entitle-
nrent to UM/UIM benefits under R.C. 3937.18, and they
are entitled to an offset for any UM/UIM benefits Rogers
was entitled to receive from State Farm,

i*P5i The trial court granted Rogers's motions for
summary judgment, holding that State Farm would be

A - yq
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held financially responsible to the limits of its uninsured
motorist coverage if the City of Dayton and/or Moreo
were found legally responsible for Rogers's injuries. The
trial court granted Moreo's motion for summary judg-
ment, holding that Moreo is immune from liability under
Chapter 2744 of the Revised Code. The trial court
granted the City of Dayton's motion for summary judg-
ment, holding that the City is "uninsured" for purposes of
the uninsured motorist policy. The trial court denied
State Farm's motion for summary judgment.

J*P6[ State Farm moved for reconsideration of the
1**41 trial court decision relating to the motions for
summary judgment. The trial court denied State Farm's
motion for reconsideration. Thereafter, the trial court
entered an order finding no just reason for delay. State
Farm appeals from the summary judgment rendered
against it.

11

I*P71 State Farm asserts four assignments of error,
as follows:

1*P81 "THE TRIAL COURT ERRED IN
DENYING APPELLANT STATE FARM MUTUAL
AUTOMOBILE INSURANCE COMPANY'S MOTION
FOR SUMMARY JUDGMENT AND GRANTING
APPELLEE CITY OF DAYTON'S MOTION FOR
SUMMARY JUDGMENT.

[*P91 "THE TRIAL COURT ERRED IN
HOLDING THAT THE CITY OF DAYTON WAS NOT
A SELF-INSURED ENTITY UNDER OHIO LAW,
AND, CONSEQUENTLY, THAT THE PLAINTIFF
WAS ENTITLED TO UM/UIM COVERAGE UNDER
HIS STATE FARM POLICY OF INSURANCE.

1*P10I "THE TRIAL COURT ERRED BY
CONSIDERING ONLY WHETHER THE CITY OF
DAYTON WAS SELF-INSURED UNDER THE OHIO
FINANCIAL RESPONSIBILITY AC'1' AND NOT
CONSIDERING WHETHER THE CITY WAS SELF-
INSURED UNDER OTHER OHIO STATIJTES AND
OHIO COMMON LAW GOVERNING FINANCIAL
RESPONSIBILITY.

J*P111 "THE TRIAL COURT ERRED IN
HOLDING THAT THE CITY OF DAYTON IS NOT
SELF-INSURED UNDER TI-IE LANGUAGE OF THE
STATE FARM POLICY."

1*P121 1**51 We will address State Farm's four
assignments of error together because they all turn upon
whether the City of Dayton is self-insured for purposes
of the insurance policy and R.C. 3937.18. "Appellate
review of a decision by a trial court granting summary
judgment is de novo." Cax v. Kettering Medical Center,
Montgomery App. No. 20614, 2005 Ohio 5003, P 35.
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I*P131 This appeal relates to an action commenced
by a plaintiff, Rogers, seeking to recover damages flow-
ing from an automobile accident allegedly caused by the
negligence of an employee of the City of Dayton, Moreo.
"[P]olitical subdivisions are liable for injury, death, or
loss to person or property caused by the negligent opera-
tion of any motor vehicle by their employees when the
employees are engaged within the scope of their em-
ployment and authority." R.C. 2744.02(6)(1). It is undis-
puted that Moreo was engaged within the scope of his
employment and authority. Pursuant to R.C. 2744.03(A),
an employee of the City of Dayton has immunity from
liability in a civil action brought to recover damages for
injury to persons allegedly 1**61 caused by any act or
omission in connection with a governmental function.
Therefore, Moreo arguably is immune from liability to
Rogers. Unlike its employee, however, the City of Day-
ton does not have immunity from Rogers's action. See
R.C. 2744.02(R)(1), 2744.03(A). Thus, the question be-
comes who should pay for damages resulting from
Moreo's alleged negligence arising in the course of his
einployment with the City.

I*P141 State Farm makes the straightforward ar-
gument that the City should pay the damages, because
the alleged negligence of the City's employee caused
Itogers's injuries, the City has not articulated any basis
on which the City should be granted immunity, and the
City has not shown that it is unable to pay damages to
Rogers. This approach was eloquently endorsed by Judge
Painter in Safe Auto Ins. Co. v. Corson, 155 Ohio App.
3d 736, 2004 Ohio 249, 803 N.E.2d 863, P 5-13:
"Corson owned an insurance policy with Safe Auto. The
policy included uninsured-motorist and underinsured-
motorist ('UM/UIM') coverage. Responsible people buy
UM/UIM coverage to protect themselves against irre-
sponsible drivers who do not have any insurance 1**71
or enough insurance.... But the city did not buy insur-
ance to cover these damages. Neither did it comply with
the rules to be a 'self-insurer' under the UM/UIM stat-
utes. It simply chose to pay damages or judgments out of
the city coffers, which is perfectly proper. The city
somehow concocted the theory that someone else should
pay. 'fhat someone else was Safe Auto. This was evi-
dently because Safe Auto was the only insurance com-
pany involved. But why should Sate Auto-the insurance
company for the innocent driver-pay damages the city of
Cincinnati owes? ... ['f]he city of Cincinnati was not
required to follow the self-insurance certification meth-
ods prescribed by the financial responsibility law. Be-
cause it was presumed to be responsible, it did not have
to flle papers with the state guaranteeing that it was able
to pay damages. The city was allowed to pay out of city
coffers. Somehow, the city interpreted this to mean that it
was uninsured, unself-insured, and unliable. The city's
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argument is that, by not complying with a law it does not
have to comply with, it can escape paying what it owes."

1*P151 In our view, the General Assembly has
clearly commanded a different 1**81 result. R.C.
4509.72(A) provides as follows:

I*P161 "Any person in whose name more than
twenty-five motor vehicles are registered in this state
inay qualify as a self-insurer by obtaining a certificate of
self-insurance issued by the registrar of motor vehicles as
provided in division (B) of this section."

I*P171 Because the City of Dayton owns more than
25 motor vehicles, it could obtain a certiflcate of self-
insurance, and thereby qualify as a self-insurer under
Ohio Revised Code Chapter 4509, entitled "Financial
Responsibility." It did not do so.

J*P18) At the relevant time, which the parties rec-
ognize is the most recent renewal of State Farm's
UM/UIM policy preceding the accident, R.C.
3937.18(K)(3) defined "uninsured motor vehicle" as fol-
lows:

I*P19l "(K) As used in this section, 'uninsured mo-
tor vehicle' and 'underinsured motor vehicle' do not in-
clude any of the following motor vehicles:

J*P201 " ***

I*P21 1 "(3) A motor vehicle self-insured within the
meaning of the financial responsibility law of the state in
which the motor vehicle is registered."

I*P221 Because the motor vehicle the 1**91 opera-
tion of which caused Rogers's injuries was not self-
insured within the meaning of the financial responsibility
law of Ohio, R.C. Chapter 4509, it was not excluded
from the definition of an uninsured motor vehicle, within
the plain meaning of R.C. 3937. l8(K)(3). Consequently,
as the trial court held, Rogers's injury was within the
scope of State Farm's uninsured motor vehicle coverage.

I*P231 R.C. 2744.05(B) provides as follows:

I*P241 "If a claimant receives or is entitled to re-
ceive benefits for injuries or loss allegedly incurred from
a policy or policies of insurance or any other source, the
benefits shall be disclosed to the Court, and the amount
of benefits shall be deducted from any award against a
political subdivision recovered by the claimant. No in-
surer or other person is entitled to bring an action under a
subrogation provision in an insurance or other contract
against a political subdivision witlt respect to such bene-
fits."

J*P251 It is the collate-al source rule clearly set
forth in R.C. 2744.05(B) that establishes the result to
which Judge Painter took offense in Safe Auto Ins. Co, v.
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Corson, supra, [**101 because it shifts the financial
responsibility from a municipality that has employed an
immune tortfeasor to the insurance carrier that has pro-
vided uninsured motorist coverage to the tort victim,
while charging the tort victim a premium for that cover-
age. Without endorsing the reasoning, we can imagine
the Ohio General Assembly having decided, as a matter
of policy, that it is preferable to impose the financial
harm resulting from a motor vehicle tort upon a commer-
cial insurance carrier, who has received a premium for
tininsured motorist coverage, as opposed to either: (1) the
tort victim; (2) the municipal employee who was acting
within the scope of duties for which immunity is pro-
vided under R.C. 2744.02; or (3) the municipality that
employed the tortfeasor. In short, the General Assembly
appears to have adopted a schedule of preference for who
should bear the harm of a tort caused by a municipal
employee acting within the scope of his immunity as
follows: ( I) an insurance carrier providing uninsured
motorist coverage to the victim, if there is one; (2) the
municipality; and (3) the tort victim. The General As-
sembly has obviously found public policy in favor
[**11 I of immunity for the municipal employee, and has
decided that of the three other potential bearers of the
loss, the tort victim is the least able to sustain the loss,
the municipality is the next least able to sustain the loss,
and the insurance carrier is in the best position to sustain
the loss. While we might not agree with this schedule of
preference, we do not find it to be irrational.

I*P261 State Farm's assignments of error are over-
ruled.

III

I*P271 All of State Farm's assignments of error
having been overruled, the judgment of the trial court is
Affirmed.

WOLFF, P.J., concurs.

DISSENT BY: DONOVAN

DISSENT

DONOVAN, J., dissenting:

I*P281 I disagree.

I*P291 Judge Painter's approach is consistent with
the purpose behind UM/UIM coverage. "The purpose of
UM/UlM coverage is to protect persons from losses
which, because of the tortfeasor's lack of liability cover-
age, would otherwise go uncompensated." 58 Ohio Ju-
risprudence 3d (2005) 435-36, Insurance, Section 999. It
is undisputed that, despite Moreo's immunity from liabil-
ity, the City is liable for damages arising from Moreo's
negligent acts within the course of his employment with
the City. Also, there has 1**121 been no argument that
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the City is unable to pay such damages. Thus, it appears
that the City of Dayton is able to compensate Plaintiff for
his damages and there does not appear to be any risk of
Plaintiff going uncompensated due to a lack of liability
coverage on the part of the City of Dayton. Therefore,
forcing State Farm to pay damages to Plaintiff does not
appear to fit within the purpose of UM/UIM coverage.

I*P30[ The trial court and majority reject Judge
Painter's common sense approach and find that the City
was uninsured within the meaning of the uninsured mo-
torist statute and State Farm's insurance policy with Mr.
Rogers. Pursuant to the version of R.C. 3937J8(K) ap-
plicable to the present dispute, a motor vehicle is ex-
cluded from the definition of "uninsured motor vehicle"
where the motor vehicle is self-insured within the mean-
ing of the financial responsibility law of the state in
which the tnotor vehicle is registered. The insurance pol-
icy between Plaintiff and State Farm provides a similar
exclusion from the definition of uninsured motor vehicle.
State Farm argues that the City of Dayton's motor vehicle
is excluded from the definition 1**131 of uninsured mo-
tor vehicle because the City of Dayton is self-insured. On
the other hand, the City of Dayton argues that it is not
self-insured within the meaning of the financial respon-
sibility law of Ohio.

J*P311 "'Self-insurance' is the retention of the risk
of loss by the one bearing the original risk under the law
or contract. It is the practice of setting aside a fund to
ineet losses instead of insuring against such through in-
surance, self-insurance being the antithesis of insurance,
for while insurance shifts the risk of loss from the in-
sured to the insurer, the self-insurer retains the risk of
loss imposed by law or contract." 57 Ohio Jurisprudence
3d (2005) 317, Insurance, Section 247. The City con-
cedes that it is self-insured in the sense that it does not
purchase automobile insurance and it does set aside cer-
tain monetary amounts each year in its budget for the
payment of claims against the City.

J*P32[ The City's decision not to purchase insur-
ance is perfectly acceptable. R.C. 2744.08(A)(2)(a) pro-
vides that a "political subdivision may establish and
maintain a self-insurance program relative to its and its
employees' potential liability 1**141 in damages in civil
actions for injury, death, or loss to persons or property
allegedly caused by an act or omission of the political
subdivision or any of its employees in connection with a
governmental or proprietary function. The political sub-
division may reserve such funds as it deems appropriate
in a special fund that may be established pursuant to an
ordinance or resolution of the political subdivision ...."

J*P33[ The City of Dayton's self-insurance pro-
gram is provided for in its Municipal Code. Pursuant to
Sec. 36.203 of the Dayton Municipal Code, judgments
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on personal injury claims are liinited to funds that have
been "specifically appropriated on an annual basis for
payment of claims and judgments." Further, Sec. 36.204
requires the City Manager to submit annually to the City
Commission a recommended appropriation for payment
of claims and judgments. In determining the amount of
funds to be appropriated, the City Manager and Commis-
sion may consider the list of non-exclusive information
set forth in Sec. 36.204(A)-(l).

J*P34[ The trial court held and the majority con-
curs that being self-insured in this "practical sense" does
not necessarily mean that the City [**15[ is self-insured
in the relevant, legal sense. State Farm disagrees, arguing
that the Supreme Court's holding in Grange Mut. Cas.
Co. v. Refiners Transport & Terminal Corp. (1986), 21
Ohio St.3d 47, 21 Ohio B. 331, 487 N.E.2d 310, supports
a finding that the City is self-insured rather than unin-
sured for purposes of R.C. 3937.18(K) and the insurance
policy. The City responds that whether it is self-insured
in the practical sense is irrelevant, because the inquiry
necessitated by R.C. 3937.18(K) and the insurance policy
is whether the City is self-insured within the meaning of
the financial responsibility law. The City contends that
the motor vehicle driven by Moreo cannot be considered
self-insured within the meaning of the financial respon-
sibility law of Ohio, because the City does not have a
certificate of self-insurance under Ohio's Financial Re-
sponsibility Act ("FRA"), Chapter 4509.01, el seq.

[*P351 Under the FRA, "[a]ny person in whose
name more than twenty-five vehicles are registered in
this state may qualify as a self-insurer by obtaining a
certificate of self-insurance issued by the registrar of
motor vehicles ...." R.C. 4509.72(A) 1**161 . "The
registrar shall issue a certificate of self-insurance upon
the application of any such person who is of sufficient
financial ability to pay judgments against him." R.C.
4509.72(B). In sum, the registrar is required to issue a
certificate of self-insurance to any person who has more
than twenty-five vehicles registered in Ohio, is finan-
cially able to pay judgments against hiin, and requests
the certificate. It is undisputed that the City of Dayton is
exempt from the FRA. R.C. 4509.71. It is similarly un-
disputed that the City of Dayton does not have a certifi-
cate of self-insurance issued by the registrar. The City
argues that these two uncontested facts are sufficient to
resolve this appeal in its favor because the lack of a cer-
tificate of self-insurance prevents State Farm from estab-
lishing that the City is self-insured within the meaning of
the frnancial responsibility law. I disagree.

J*P361 The relevant inquiry under R.C.
3937.18(K)(3) is not whether the City of Dayton has a
certificate of self-insurance and is in fact self-insured
under the FRA. Indeed, the City would have no reason to
request 1**171 a certificate of self-insurance where the
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City is exempt from the very law that requires a person
to obtain the certificate of self-insurance. Rather, the
relevant qttestion is whether the City is self-insured
within the meaning of the FRA. Thus, the key inquiry is
whether the City meets the requiretnents for a certificate
of self-insurance. A review of the statutory requirements
reveals that the City does meet the relevant requirements.

j*P371 Pursuant to R.C. 4509.72(B), the registrar
must issue a certificate of self-insurance to any person
who has more than twenty-five vehicles registered in
Ohio, requests the certificate, and is financially able to
pay judgments against him. It is undisputed that the City
has more than twenty-five vehicles registered in Ohio.
Moreover, it is undisputed that the City is financially
able to pay judgments against it. Indeed, the City con-
cedes that it sets aside certain funds each year to pay
judgments against it. Moreover, the City's exemption
from the FRA is based on the presumption given to a
political subdivision of the state that the subdivision is
financially responsible. Thus, I would conclude that the
City 1**181 is financially responsible attd qualified to
receive a certificate of self-insurance.

j*P381 The presumption in R.C. 4509.71 that the
City of Dayton is ftnancially responsible is supported by
the City's Municipal Code. "Proof of financial responsi-
bility" is defined by statute as "proof of ability to respond
in damages for liability, on account of accidents occur-
ring subsequent to the effective date of such proof, aris-
ing out of the ownership, maintenance, or use of a motor
vehicle in the amount of twelve thousand five hundred
dollars because of bodily injury to or death of ooe person
in any one accident.. ... " B.C. 4509.01(K). The City of
Dayton has created a limitation of its liability relating to
damages recoverable in an action against the city for
personal injury or property damage arising out of a single
occurrence, or sequence of occurrences, in a tort action.
The limitation is a sum not in excess of $250,000 per
person and $500,000 per occurience. Dayton Municipal
Code, Sec. 36.205(B)(2). The City of Dayton, through its
Municipal Code, clearly contemplated paying judgments
in amounts equal to or exceeding the $12,500 1**191
that is required under the FRA to show proof of financial
responsibility. In short, the City of Dayton is financially
responsible within the meaning and purpose of the FRA.

[*P391 The only thing preventing the City of Day-
ton from having a certificate of self-insurance under the
FRA is that the City has not requested such a certificate.
Once again, it is understandable why the City has not
requested a certificate-it is unnecessary because the City
is exempt from the FRA. However, the fact that the City
did not request a certificate that it was not legally obli-
gated to request does not inean that the City is not self-
insured within the meaning and spirit of the financial
responsibility law. On the contrary, I would find that the
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City's practice of annually setting aside funds to pay tort
judgments constitutes being self-insured and financially
responsible within the meaning and purpose of the finan-
cial responsibility law. To hold otherwise would allow
the City of Dayton to use the fact that it is presumed fi-
nancially responsible under the FRA to act financially
irresponsible in situations where its employees are in-
volved in automobile accidents.

j*P401 l'he City of 1**201 Dayton argues that our
prior decisions in Jennings v. City of Dayton (1996), 114
Ohio App.3d 144, 682 N.E.2d 1070, and Anderson v.
Nationwide Ins. Co. (Sept. 19, 1997), Montgomery App.
No. 16309, 1997 Ohio App. LEXIS 4199, require us to
find that the City of Dayton is uninsured. I disagree. In
Jennings, the plaintiff was injured in an accident with a
motor vehicle owned by the City of Dayton and driven
by a city employee. At the time of the accident, the City
of Dayton was not covered by a motor vehicle liability
insurance policy. Rather, the City was self-insured under
the provisions of R.C. 2744.08(A)(2)(a). Based on a re-
view of the caselaw, we found that "the trend in the Su-
preme Court and in this court is to define self-insurers as
uninsured and to maximize the uninsured motorist pro-
tection afforded to insured persons." Jennings, 114 Ohio
App.3d at 148. Consequently, we held that "'self-
insurance' is the legal equivalent of no insurance for pur-
poses of the distribution of uninsured motorist benefits in
accordance with R.C. 3937.18." Id at 150. Our holding
was based on a reading of the 1996 version of R.C.
3937.18 1**21 j, which did not include an exclusion for
"self-insurers." Subsequent to our decisions in Jennings
and Anderson, however, the General Assembly revised
R.C. 3937.18, providing for an exclusion of self-insurers
from the definition of uninsured motor vehicle. There-
fore, Jennings and Anderson are inapposite.

j*P41 j Finally, the City of Dayton argues that the
public policy behind R.C. 2744.05(B) supports a finding
that the City of Dayton is uninsured. R.C. 2744.05(B)
provides that "If a claimant receives or is entitled to re-
ceive benefits for injuries or loss allegedly incurred from
a policy or policies of insurance or any other source, the
benefits shall be disclosed to the court, and the amount of
the benefits shall be deducted from any award against a
political subdivision recovered by that claimant. No in-
surer or other person is entitled to bring an action under a
subrogation provision in an insurance or other contract
against a political subdivision with respect to such bene-
fits." According to the City of Dayton, R.C. 2744.05(B)
serves two purposes: "I. To 'conserve [**221 the fiscal
resources of political subdivisions by limiting their tort
liability'; and 2. To 'permit injured persons who have no
resource of reimbursement for their damages, to recover
for a tort committed by [a] political stibdivision."' Appel-
lee's Brief, p. 13 (quoting Menefee v. Queen City Metro
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(1990), 49 Ohio St.3d 27, 29, 550 N.E.2d 181). The City
of Dayton's reliance on R.C. 2744.05(B) is misplaced.
R.C. 2744.05(B), by its own terms, is confined to situa-
tions where the claimant is entitled to benefits under his
or her insurance policy. In the present case, Plaintiff is
not entitled to uninsured motorist beneGts under his in-
surance policy with State Farm, because the City of Day-
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ton is self-insured. Therefore, the provisions of R.C.
2744.05(B) are inapplicable.

J*P421 I would conclude that the trial court erred in
holding that the motor vehicle driven by Moreo was un-
insured. In choosing to be self-insured for the purposes
of the FRA, the City obligated itself to pay. I would sus-
tain State Farm's assignments of error and would reverse
the judgment 1**231 of the trial court.
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§ 9.83. Liability Insurance for state and local officers or employees for motor vehicie, aircraft
or watercraft accidents; vehicle liability fund

(A) The state and any political subdivision may procure a policy or policies of insurance
insuring its officers and employees against liability for injury, death, or loss to person or
property that arises out of the operation of an automobile, truck, motor vehicle with auxiliary
equipment, self-propelling equipment or trailer, aircraft, or watercraft by the officers or
employees while engaged In the course of their employment or official responsibilities for the
state or the political subdivision. The state is authorized to expend funds to pay judgments
that are rendered in any court against its officers or employees and that result from such
operation, and is authorized to expend funds to compromise claims for liability against its
officers or employees that result from such operation. No Insurer shall deny coverage under
such a policy, and the state shall not refuse to pay judgments or compromise claims, on the
ground that an automobile, truck, motor vehicle with auxiliary equipment, self-propelling
equipment or trailer, aircraft, or watercraft was not being used in the course of an officer's or
employee's employment or official responsibilities for the state or a political subdivision
unless the officer or employee who was operating an automobile, truck, motor vehicle with
auxiliary equipment, or self-propelling equipment or trailer is convicted of a violation of
section 124.71 of the Revised Code as a result of the same events.

(B) Funds shall be reserved as necessary, in the exercise of sound and prudent actuarial
judgment, to cover potential expense, fees, damage, loss, or other liability. The
superintendent of insurance may recommend or, if the state requests of the superintendent,
shall recommend, a specific amount for any period of time that, in the superintendent's
opinion, represents such a judgment.

(C) Nothing in this section shall be construed to require the department of administrative
services to purchase liability insurance for all state vehicles in a single policy of insurance or
to cover all state vehicles under a single plan of self-insurance,

(D) Insurance procured by the state pursuant to this section shall be procured as provided in
section 125.03 of the Revised Code.

(E) For purposes of liability insurance procured under this section to cover the operation of a
motor vehicle by a prisoner for whom the insurance Is procured, "employee" includes a
prisoner in the custody of the department of rehabilitation and correction who is enrolled in a
work program that is established by the department pursuant to section 5145.16 of the
Revised Code and in which the prisoner is required to operate a motor vehicle, as defined in
section4509.01 of the Revised Code, and who is engaged In the operation of a motor vehicle
in the course of the work program.

(F) There is hereby created in the state treasury the vehicle liability fund. All contributions
collected by the director of administrative services under division (I) of this section shall be
deposited into the fund. The fund shall be used to provide insurance and self-insurance for
the state under this section. All investment earnings of the fund shall be credited to it.

(G) The director of administrative services, through the office of risk management, shall
operate the vehicle liability fund on an actuarially sound basis.

(H) Reserves shall be maintained in the vehicle liability fund in any amount that is necessary
and adequate, in the exercise of sound and prudent actuarial judgment, to cover potential
liability claims, expenses, fees, or damages. Money in the fund may be applied to the
payment of liability claims that are filed against the state In the court of claims and
determined In the manner provided in Chapter 2743. of the Revised Code. The director of
administrative services may procure the services of a qualified actuarial firm for the purpose
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of recommending the specific amount of money that is required to maintain adequate
reserves for a specified period of time.

(I) The director of administrative services shall collect from each state agency or any
participating state body its contribution to the vehicle liability fund for the purpose of
purchasing insurance or administering self-insurance programs for coverage authorized under
this section. The amount of the contribution shall be determined by the director, with the
approval of the director of budget and management. It shall be based upon actuarial
assumptions and the relative risk and loss experience of each state agency or participating
state body. The amount of the contribution also shall include a reasonable sum to cover
administrative costs of the department of administrative services.

7 History:

127 v 667 (Eff 9-17-57); 133 v H 521 (Eff 11-17-69); 136 v H 1406 (Eff 4-14-76); 138 v S
76 (Eff 3-13-80); 138 v H 736 (Eff 10-16-80); 138 v S 76, § 4(Eff 12-31-85); 141 v H 176,
g 6(Eff 11-20-85); 142 v S 308 (Eff 3-14-89); 147 v S 111. Eff 3-17-98; 150 v H 95, § 1,
eff. 9-26-03.
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§ 2744.03. Defenses or immunities of subdivision and employee

(A) In a civil action brought against a political subdivision or an employee of a political
subdivision to recover damages for injury, death, or loss to person or property allegedly
caused by any act or omission in connection with a governmental or proprietary function, the
following defenses or immunities may be asserted to establish nonliability:

(1) The political subdivision is immune from liability if the employee involved was engaged
in the performance of a judicial, quasi-judicial, prosecutorial, legislative, or quasi-legislative
function.

(2) The political subdivision is immune from liability If the conduct of the employee
involved, other than negligent conduct, that gave rise to the claim of liability was required by
faw or authorized by law, or if the conduct of the employee involved that gave rise to the
claim of liability was necessary or essential to the exercise of powers of the political
subdivision or employee.

(3) The political subdivision is immune from liability if the actlon or failure to act by the
employee involved that gave rise to the claim of liability was within the discretion of the
employee with respect to policy-making, planning, or enforcement powers by virtue of the
duties and responsibilities of the office or position of the employee.

(4) The political subdivision is immune from liability if the action or failure to act by the
political subdivision or employee involved that gave rise to the claim of liability resulted in
injury or death to a person who had been convicted of or pleaded guilty to a criminal offense
and who, at the time of the injury or death, was serving any portion of the person's sentence
by performing community service work for or in the political subdivision whether pursuant to
section.2951.02 of the Revised.Code or otherwise, or resulted in injury or death to a child
who was found to be a delinquent child and who, at the time of the injury or death, was
performing community service or community work for or in a political subdivision in
accordance with the order of a juvenile court entered pursuant to section 2152.19 or 2152.20
of the Revised Code, and if, at the time of the person's or child's injury or death, the person
or child was covered for purposes of Chapter 4123, of the Revlsed Code in connection with
the community service or community work for or In the political subdivision.

(5) The political subdivision is immune from liability if the injury, death, or loss to person
or property resulted from the exercise of judgment or discretion in determining whether to
acquire, or how to use, equipment, supplies, materials, personnel, facilities, and other
resources unless the judgment or discretion was exercised with malicious purpose, in bad
faith, or in a wanton or reckless manner.

(6) In addition to any immunity or defense referred to in division (A)(7) of this section and
in circumstances not covered by that division or sections 3314.07 and 3746.24 of the Revised
Code, the employee is immune from liability unless one of the following applies:

(a) The employee's acts or omissions were manifestly outside the scope of the
employee's employment or official responsibilities;

(b) The employee's acts or omissions were with malicious purpose, in bad faith, or in a
wanton or reckless manner;

(c) Civil liability is expressly imposed upon the employee by a section of the Revised
Code. Civil liability shall not be construed to exist under another section of the Revised Code
merely because that section imposes a responsibility or mandatory duty upon an employee,
because that section provides for a criminal penalty, because of a general authorization in
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that section that an employee may sue and be sued, or because the section uses the term
"shall" in a provision pertaining to an employee.

(7) The political subdivision, and an employee who is a county prosecuting attorney, city
director of law, village solicitor, or similar chief legal officer of a political subdivision, an
assistant of any such person, or a judge of a court of this state is entitled to any defense or
immunity available at common law or established by the Revised Code.

(B) Any immunity or defense conferred upon, or referred to in connection with, an employee
by division (A)(6) or (7) of this section does not affect or limit any liability of a political
subdivision for an act or omission of the employee as provided in section 2744.02 of the
Revised Code.

HISTORY: 141 v H 176 (Eff 11-20-85); 141 v S 297 (Eff 4-30-86); + 145 v S 221 (Eff 9-28-
94); + 146 v H 350 (Eff 1-27-97); + 147 v H 215 (Eff 6-30-97); t 149 v S 108, § 2.01 (Eff
7-6-2001); + 148 v S 179, § 3 (Eff 1-1-2002); + 149 v S 108, § 2.03 (Eff 1-1-2002); ♦ 149
v S 106. Eff 4-9-2003.
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§ 2744.05, Limitations on damages awarded

Notwithstanding any other provisions of the Revised Code or rules of a court to the
contrary, in an action against a political subdivision to recover damages for injury, death, or
loss to person or property caused by an act or omission in connection with a governmental or
proprietary function:

(A) Punitive or exemplary damages shall not be awarded.

(B) (1) If a claimant receives or is entitled to receive benefits for injuries or loss allegedly
incurred from a policy or policies of insurance or any other source, the benefits shall be
disclosed to the court, and the amount of the benefits shall be deducted from any award
against a political subdivision recovered by that claimant. No insurer or other person is
entitled to bring an action under a subrogation provision in an insurance or other contract
against a political subdivision with respect to those benefits.

The amount of the benefits shall be deducted from an award against a political
subdivision under division (B)(1) of this section regardless of whether the claimant may be
under an obligation to pay back the benefits upon recovery, in whole or in part, for the claim.
A claimant whose benefits have been deducted from an award under division (B)(1) of this
section is not considered fully compensated and shall not be required to reimburse a
subrogated claim for benefits deducted from an award pursuant to division (B)(1) of this
section.

(2) Nothing in division (B)(1) of this section shall be construed to do either of the
following:

(a) Limit the rights of a beneficiary under a life insurance policy or the rights of
sureties under fidelity or surety bonds;

(b) Prohibit the department of job and family services from recovering from the
political subdivision, pursuant to section 5101.58 of the Revised Code, the cost of medical
assistance benefits provided under Chapter 5107., 5111., or 5115. of the Revised Code.

(C) (1) There shall not be any limitation on compensatory damages that represent the
actual loss of the person who is awarded the damages. However, except in wrongful death
actions brought pursuant to Chapter 2125. of the Revised Code, damages that arise from the
same cause of action, transaction or occurrence, or series of transactions or occurrences and
that do not represent the actual loss of the person who is awarded the damages shall not
exceed two hundred fifty thousand dollars in favor of any one person. The limitation on
damages that do not represent the actual loss of the person who is awarded the damages
provided in this division does not apply to court costs that are awarded to a plaintiff, or to
interest on a judgment rendered in favor of a plaintiff, in an action against a political
subdivision.

(2) As used in this division, "the actual loss of the person who is awarded the damages"
includes all of the following:

(a) All wages, salaries, or other compensation lost by the person Injured as a result of
the. injury, including wages, salaries, or other compensation lost as of the date of a judgment
and future expected lost earnings of the personinjured;

(b) All expenditures of the person injured or another person on behalf of the person
injured for medical care or treatment, for rehabilitation services, or for other care, treatment,

,tservices, products, or accommodations that were necessary because of the injury;
" I`t/^
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(c) All expenditures to be incurred in the future, as determined by the court, by the
person injured or another person on behalf of the person injured for medical care or
treatment, for rehabilitation services, or for other care, treafinent, services, products, or
accommodations that will be necessary because of the injury;

(d) All expenditures of a person whose property was injured or destroyed or of another
person on behalf of the person whose property was injured or destroyed in order to repair or
replace the property that was injured or destroyed;

(e) All expenditures of the person injured or of the person whose property was injured
or destroyed or of another person on behalf of the person injured or of the person whose
property was injured or destroyed in relation to the actual preparation or presentation of the
claim involved;

(f) Any other expenditures of the person injured or of the person whose property was
injured or destroyed or of another person on behalf of the person injured or of the person
whose property was injured or destroyed that the court determines represent an actual loss
experienced because of the personal or property injury or property loss.

"The actual loss of the person who is awarded the damages" does not include any fees
paid or owed to an attorney for any services rendered in relation to a personal or property
injury or property loss, and does not include any damages awarded for pain and suffering, for
the loss of society, consortium, companionship, care, assistance, attention, protection,
advice, guidance, counsel, instruction, training, or education of the person injured, for mental
anguish, or for any other intangible loss.

HISTORY: 141 v H 176 ( Eff 11-20-85); + 146 v H 350 (Eff 1-27-97); + 147 v H 215 (Eff 9-
29-97); + 148 v H 471 ( Eff 7-1-2000); + 149 v S 108, § 2.01 ( Eff 7-6-2001); + 149 v S
106. Eff 4-9-2003.
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§ 2744.08 Liability insurance; self-insurance programs; waiver of immunity.

(A)(1) A political subdivision may use public funds to secure insurance with respect to its •
and its employees' potential liability In damages in civil actions for injury, death, or loss to
persons or property allegedly caused by an act or omission of the political subdivision or any
of its employees in connection with a governmental or proprietary function. The insurance
may be at the limits, for the circumstances, and subject to the terms and conditions, that are
determined by the political subdivision in its discretion.

The insurance may be for the period of time that is set forth in specifications for competitive
bids or, when competitive bidding is not required, for the period of time that is mutually
agreed upon by the political subdivision and insurance company. The period of time does not
have to be, but can be, limited to the fiscal cycle under which the political subdivision is
funded and operates.

(2)(a) Regardless of whether a political subdivision procures a policy or policies of liability
insurance pursuant to division (A)(1) of this section or otherwise, the political subdivision
may establish and maintain a self-insurance program relative to its and its employees'
potential liability in damages in civil actions for injury, death, or loss to persons or property
allegedly caused by an act or omission of the political subdivision or any of its employees in
connection with a governmental or proprietary function. The political subdivision may reserve
such funds as it deems appropriate in a special fund that may be established pursuant to an
ordinance or resolution of the political subdivision and not subject to section 5705.12 of the
Revised Code. The political subdivision may allocate the costs of insurance or a self-insurance
program, or both, among the funds or accounts in the subdivision's treasury on the basis of
relative exposure and loss experience. If it so chooses, the political subdivision may contract
with any person, other political subdivision, or regional council of governments for purposes
of the administration of such a program.

(b) Political subdivisions that have established self-Insurance programs relative to their and
their employees' potential liability as described in division (A)(2)(a) of this section may
mutually agree that their self-insurance programs will be jointly administered in a specified
manner.

(B) The purchase of liability insurance, or the establishment and maintenance of a self-
insurance program, by a political subdivision does not constitute a waiver of any immunity or
defense of the political subdivision or its employees, except that the political subdivision may
specifically waive any immunity or defense to which it or its employees may be entitled if a
provision to that effect is specifically included in the policy of insurance or in a written plan of
operation of the self-insurance program, or, if any, the legislative enactment of the political
subdivision authorizing the purchase of the insurance or the establishment and maintenance
of the self-insurance program. Such a specific waiver shall be only to the extent of the
insurance or self-insurance program coverage.

(C) The authorizations for political subdivisions to secure insurance and to establish and
maintain self-insurance programs in this section are in addition to any other authority to
secure insurance or to establish and maintain self-insurance programs that is granted
pursuant to the Revised Code or the constitution of this state, and they are not in derogation
of any other authorization.

HISTORY: HISTORY

: 141 v H 176 (Eff 11-20-85); 141 v H 875. Eff 6-7-86.
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§ 3937.18 Mandatory offering of uninsured and underinsured motorist coverage.

(A) No automobile liability or motor vehicle liability policy of insurance insuring against loss
resulting from liability imposed by law for bodily injury or death suffered by any person
arising out of the ownership, maintenance, or use of a motor vehicle shall be delivered or
issued for delivery in this state with respect to any motor vehicle registered or principally
garaged in this state unless both of the following coverages are offered to persons insured
under the policy for loss due to bodily injury or death suffered by such insureds:

(1) Uninsured motorist coverage, which shall be in an amount of coverage equivalent to the
automobile liability or motor vehicle liability coverage and shall provide protection for bodily
injury, sickness, or disease, including death under provisions approved by the superintendent
of insurance, for the protection of insureds thereunder who are legally entitled to recover
damages from owners or operators of uninsured motor vehicles because of bodliy Injury,
sickness, or disease, including death, suffered by any person insured under the policy.

For purposes of division (A)(1) of this section, an insured is legally entitled to recover
damages if the insured is able to prove the elements of the Insured's claim that are
necessary to recover damages from the owner or operator of the uninsured motor vehicle.
The fact that the owner or operator of the uninsured motor vehicle has an immunity under
Chapter 2744. of the Revised Code or a diplomatic immunity that could be raised as a
defense in an action brought against the owner or operator by the insured does not affect the
insured's right to recover under uninsured motorist coverage. However, any other type of
statutory or common law immunity that may be a defense for the owner or operator of an
uninsured motor vehicle shall also be a defense to an action brought by the insured to
recover under uninsured motorist coverage.

(2) Underinsured motorist coverage, which shall be in an amount of coverage equivalent to
the automobile liability or motor vehicle liability coverage and shall provide protection for
insureds thereunder against loss for bodily injury, sickness, or disease, including death,
suffered by any person insured under the policy, where the limits of coverage available for
payment to the insured under all bodily injury liability bonds and insurance policies covering
persons liable to the insured are less than the limits for the insured's uninsured motorist
coverage. Underinsured motorist coverage is not and shall not be excess insurance to other
applicable liability coverages, and shall be provided only to afford the insured an amount of
protection not greater than that which would be available under the insured's uninsured
motorist coverage if the person or persons liable were uninsured at the time of the accident.
The policy limits of the underinsured motorist coverage shall be reduced by those amounts
available for payment under all applicable bodily injury liability bonds and insurance policies
covering persons liable to the insured.

(B) Coverages offered under division (A) of this section shall be written for the same limits of
liability. No change shall be made in the limits of one of these coverages without an
equivalent change in the limits of the other coverage.

(C) A named insured or applicant may reject or accept both coverages as offered under
division (A) of this section, or may alternatively select both such coverages in accordance
with a schedule of limits approved by the superintendent. The schedule of limits approved by
the superintendent may permit a named insured or applicant to select uninsured and
underinsured motorists coverages with limits on such coverages that are less than the limit of
liability coverage provided by the automobile liability or motor vehicle liability policy of
insurance under which the coverages are provided, but the limits shall be no less than the
limits set forth in section 4509.20 of the Revised Code for bodily injury or death. A named
insured's or applicant's rejection of both coverages as offered under division (A) of this q
section, or a named insured's or applicant's selection of such coverages in accordance with I'C
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the schedule of limits approved by the superintendent, shall be in writing and shall be signed
by the named insured or applicant. A named insured's or applicant's written, signed rejection
of both coverages as offered under division (A) of this section, or a named insured's or
applicant's written, signed selection of such coverages in accordance with the schedule of
limits approved by the superintendent, shall be effective on the day signed, shall create a
presumption of an offer of coverages consistent with division (A) of this sect'ton, and shall be
binding on all other named insureds, insureds, or applicants.

Unless a named insured or applicant requests such coverages in writing, such coverages
need not be provided in or made supplemental to a policy renewal or replacement policy
where a named insured or applicant has rejected such coverages in connection with a policy
previously issued to the named Insured or applicant by the same insurer. If a named insured
or applicant has selected such coverages in connection with a policy previously issued to the
named insured or applicant by the same insurer, with limits in accordance with the schedule
of limits approved by the superintendent, such coverages need not be provided with limits in
excess of the limits of liability previously issued for such coverages, unless a named insured
or applicant requests in writing higher limits of liability for such coverages.

(D) For the purpose of this section, a motor vehicle shall be deemed uninsured in either of
the following circumstances:

(1) The liability insurer denies coverage or is or becomes the subject of insolvency
proceedings in any jurisdiction;

(2) The identity of the owner and operator of the motor vehicle cannot be determined, but
independent corroborative evidence exists to prove that the bodily injury, sickness, disease,
or death of the insured was proximately caused by the negligence or intentional actions of
the unidentified operator of the motor vehicle. For purposes of this division, the testimony of
any insured seeking recovery from the insurer shall not constitute independent corroborative
evidence, unless the testimony is supported by additional evidence.

(E) In the event of payment to any person under the coverages offered under this section
and subject to the terms and conditions of such coverages, the insurer making such payment
to the extent thereof is entitled to the proceeds of any settlement or judgment resulting from
the exercise of any rights of recovery of such person against any person or organization
legally responsible for the bodily injury or death for which such payment is made, including
any amount recoverable from an insurer which is or becomes the subject of insolvency
proceedings, through such proceedings or in any other lawful manner. No insurer shall
attempt to recover any amount against the insured of an insurer which is or becomes the
subject of insolvency proceedings, to the extent of those rights against such insurer which
such insured assigns to the paying insurer.

(F) The coverages offered under this section shall not be made subject to an exclusion or
reduction in amount because of any workers' compensation benefits payable as a result of
the same injury or death.

(G) Any automobile liability or motor vehicle liability policy of insurance that includes
coverages offered under division (A) of this section or selected in accordance with division
(C) of this section may, without regard to any premiums involved, include terms and
conditions that preclude any and all stacking of such coverages, including but not limited to:

(1) Interfamily stacking, which is the aggregating of the limits of such coverages by the same
person or two or more persons, whether family members or not, who are not members of the
same household;

(2) Intrafamily stacking, which is the aggregating of the limits of such coverages purchased /, `pp
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by the same person or two or more famiiy members of the same household.

(H) Any automobile liability or motor vehicle liability policy of insurance that includes
coverages offered under division (A) of this section or selected in accordance with division
(C) of this section and that provides a limit of coverage for payment for damages for bodily
injury, including death, sustained by any one person in any one automobile accident, may,
notwithstanding Chapter 2125. of the Revised Code, include terms and conditions to the
effect that all claims resulting from or arising out of any one person's bodily injury, including
death, shall collectively be subject to the limit of the policy applicable to bodily injury,
including death, sustained by one person, and, for the purpose of such policy limit shall
constitute a single claim. Any such policy limit shall be enforceable regardless of the number
of insureds, claims made, vehicles or premiums shown in the declarations or policy, or
vehicles involved in the accident.

(I) Nothing in this section shall prohibit the inclusion of underinsured motorist coverage in
any uninsured motorist coverage provided in compliance with this section.

(3) The coverages offered under division (A) of this section or selected in accordance with
division (C) of this section may include terms and conditions that preclude coverage for
bodily injury or death suffered by an insured under any of the following circumstances:

(1) While the insured is operating or occupying a motor vehicle owned by, furnished to, or
available for the regular use of a named insured, a spouse, or a resident relative of a named
insured, if the motor vehicle is not specifically identified in the policy under which a claim is
made, or is not a newly acquired or repiacement motor vehicle covered under the terms of
the policy under which the uninsured and underinsured motorist coverages are provided;

(2) While the insured is operating or occupying a motor vehicle without a reasonable belief
that the insured is entitled to do so, provided that under no circumstances will an insured
whose license has been suspended, revoked, or never issued, be held to have a reasonable
belief that the insured is entitled to operate a motor vehicle;

(3) When the bodily injury or death is caused by a motor vehicle operated by any person who
is specifically excluded from coverage for bodily injury liablllty in the policy under which the
uninsured and underinsured motorist coverages are provided.

(K) As used in this section, "uninsured motor vehicle" and "underinsured motor vehicle" do
not include any of the following motor vehicles:

(1) A motor vehicle that has applicable liability coverage in the policy under which the
uninsured and underinsured motorist coverages are provided;

(2) A motor vehicle owned by, furnished to, or available for the regular use of a named
insured, a spouse, or a resident relative of a named insured;

(3) A motor vehicle owned by a political subdivision, unless the operator of the motor vehicle
has an immunity under Chapter 2744. of the Revised Code that could be raised as a defense
in an action brought against the operator by the insured;

(4) A motor vehicle self-insured within the meaning of the financial responsibility law of the
state in which the motor vehicle is registered.

(L) As used in this section, "automobile liability or motor vehicie liability policy of insurance"
means either of the following:

(1) Any policy of insurance that serves as proof of financial responsibility, as proof of A-99
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financial responsibility is defined by division (K) of section 4509.01 of the Revised Code, for
owners or operators of the motor vehicles specifically identified in the policy of insurance;

(2) Any umbrella liability policy of insurance.

HISTORY: 131 v 965 (Eff 9-15-65); 132 v H 1(Eff 2-21-67); 133 v H 620 (Eff 10-1-70);
136 v S 25 (Eff 11-26-75); 136 v S 545 (Eff 1-17-77); 138 v H 22 (Eff 6-25-80); 139 v H
489 (Eff 6-23-82); 141 v S 249 (Eff 10-14-86); 142 v H 1(Eff 1-5-88); 145 v S 20 (Eff 10-
20-94); 147 v H 261. Eff 9-3-97.
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TITLE XXXIX [39] INSURANCE
CHAPTER 3937: CASUALTY INSURANCE; MOTOR VEHICLE INSURANCE

ORC Ann. 3937.18 (Anderson 2000)

§ 3937.18 Mandatory offering of uninsured and underinsured motorist coverage.

(A) No automobile liability or motor vehicle liability policy of insurance insuring against loss
resulting from liabllity imposed by law for bodily injury or death suffered by any person
arising out of the ownership, maintenance, or use of a motor vehicle shall be delivered or
issued for delivery in this state with respect to any motor vehicle registered or principally
garaged in this state unless both of the following coverages are offered to persons insured
under the policy due to bodily injury or death suffered by such insureds:

(1) Uninsured motorist coverage, which shall be in an amount of coverage equivalent to the
automobile liability or motor vehicle liability coverage and shall provide protection for bodily
injury, sickness, or disease, including death under provisions approved by the superintendent
of insurance, for the protection of insureds thereunder who are legally entitled to recover
from owners or operators of uninsured motor vehicles because of bodily injury, sickness, or
disease, including death, suffered by any person insured under the policy.

For purposes of division (A)(1) of this section, an insured is legally entitled to recover if the
insured is able to prove the elements of the insured's claim that are necessary to recover
from the owner or operator of the uninsured motor vehicle. The fact that the owner or
operator of the uninsured motor vehicle has an immunity under Chapter 2744. of the Revised
Code or a diplomatic immunity that could be raised as a defense in an action brought against
the owner or operator by the insured does not affect the insured's right to recover under
uninsured motorist coverage. However, any other type of statutory or common law immunity
that may be a defense for the owner or operator of an uninsured motor vehicle shall also be
a defense to an action brought by the insured to recover under uninsured motorist coverage.

(2) Underinsured motorist coverage, which shall be in an amount of coverage equivalent to
the automobile liability or motor vehicle liability coverage and shall provide protection for
insureds thereunder for bodily injury, sickness, or disease, including death, suffered by any
person insured under the policy, where the limits of coverage available for payment to the
insured under all bodily injury liability bonds and insurance policies covering persons Iiabfe to
the insured are less than the limits for the insured's uninsured motorist coverage.
Underinsured motorist coverage is not and shall not be excess insurance to other applicable
liability coverages, and shall be provided only to afford the insured an amount of protection
not greater than that which would be available under the insured's uninsured motorist
coverage if the person or persons liable were uninsured at the time of the accident. The
policy limits of the underinsured motorist coverage shall be reduced by those amounts
available for payment under all applicable bodily injury liability bonds and insurance policies
covering persons liable to the insured.

(B) Coverages offered under division (A) of this section shall be written for the same limits of
liability. No change shall be made in the limits of one of these coverages without an

A' 1 Dl
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equivalent change in the limits of the other coverage.

(C) A named insured or applicant may reject or accept both coverages as offered under
division (A) of this section, or may.alternatively select both such coverages in accordance
with a schedule of limits approved by the superintendent. The schedule of limits approved by
the superintendent may permit a named insured or applicant to select uninsured and
underinsured motorists coverages with limits on such coverages that are less than the limit of
liability coverage provided by the automobile liability or motor vehicle liability policy of
insurance under which the coverages are provided, but the limlts shall be no less than the
limits set forth in section 4509.2D of the Revised Code for bodilyinjury or death. A named
insured's or applicant's rejection of both coverages as offered under division (A) of this
section, or a named insured's or applicant's selection of such coverages in accordance with
the schedule of limits approved by the superintendent, shall be in writing and shall be signed
by the named insured or applicant. A named insured's or applicant's written, signed rejection
of both coverages as offered under division (A) of this section, or a named insured's or
applicant's written, signed selection of such coverages in accordance with the schedule of
limits approved by the superintendent, shall be effective on the day signed, shall create a
presumption of an offer of coverages consistent with division (A) of this section, and shall be
binding on all other named insureds, insureds, or applicants.

Unless a named insured or applicant requests such coverages in writing, such coverages
need not be provided in or made supplemental to a policy renewal or a new or replacement
policy that provides continuing coverage to the named insured or applicant where a named
insured or applicant has rejected such coverages in connection with a policy previously issued
to the named insured or applicant by the same insurer or affiliate of that insurer. If a named
insured or applicant has selected such coverages in connection with a policy previously issued
to the named insured or applicant by the same insurer or affiliate of that insurer, with limits
in accordance with the schedule of limits approved by the superintendent, such coverages
need not be provided with limits in excess of the limits of liability previously issued for such
coverages, unless a named insured or applicant requests in writing higher limits of liability for
such coverages.

(D) For the purpose of this section, a motor vehicle shall be deemed uninsured in either of
the following circumstances:

(1) The liability insurer denies coverage or is or becomes the subject of insolvency
proceedings in any jurisdiction;

(2) The identity of the owner and operator of the motor vehicle cannot be determined, but
independent corroborative evidence exists to prove that the bodily injury, sickness, disease,
or death of the insured was proximately caused by the negligence or intentional actions of
the unidentified operator of the motor vehicle. For purposes of this division, the testimony of
any insured seeking recovery from the insurer shall not constitute independent corroborative
evidence, unless the testimony is supported by additional evidence.

(E) In the event of payment to any person under the coverages offered under this section
and subject to the terms and conditions of such coverages, the insurer making such payment
to the extent thereof is entitled to the proceeds of any settlement or judgment resulting from
the exercise of any rights of recovery of such person against any person or organization
legally responsible for the bodily injury or death for which such payment is made, including
any amount recoverable from an insurer which is or becomes the subject of insolvency
proceedings, through such proceedings or in any other lawful manner. No insurer shall
attempt to recover any amount against the insured of an insurer which is or becomes the
subject of insolvency proceedings, to the extent of those rights against such insurer which
such insured assigns to the paying insurer.
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(F) The coverages offered under this section shall not be made subject to an exclusion or
reduction in amount because of any workers' compensation benefits payable as a result of
the same injury or death.

(G) Any automobile liability or motor vehicle liability policy of insurance that includes
coverages offered under division (A) of this section or selected in accordance with division
(C) of this section may, without regard to any premiums involved, include terms and
conditions that preclude any and all stacking of such coverages, including but not limited to:

(1) Interfamily stacking, which is the aggregating of the limits of such coverages by the same
person or two or more persons, whether family members or not, who are not members of the
same household;

(2) Intrafamily stacking, which is the aggregating of the limits of such coverages purchased
by the same person or two or more family members of the same household,

(H) Any automobile liability or motor vehicle liability policy of insurance that includes
coverages offered under division (A) of this section or selected in accordance with division
(C) of this section and that provides a limit of coverage for payment for damages for bodily
injury, including death, sustained by any one person in any one automobile accident, may,
notwithstanding Chapter 2125. of the Revised Code, include terms and conditions to the
effect that all claims resulting from or arising out of any one person's bodily injury, including
death, shall collectively be subject to the limit of the policy applicable to bodily injury,
including death, sustained by one person, and, for the purpose of such policy limit shall
constitute a singie claim. Any such policy limit shall be enforceable regardless of the number
of insureds, claims made, vehicles or premiums shown in the declarations or policy, or
vehicles involved in the accident.

(I) Nothing in this section shall prohibit the inclusion of underinsured motorist coverage in
any uninsured motorist coverage provided in compliance with this section.

(J) The coverages offered under division (A) of this section or selected in accordance with
division (C) of this section may include terms and conditions that preclude coverage for
bodily injury or death suffered by an insured under any of the following circumstances:

(1) While the insured is operating or occupying a motor vehicle owned by, furnished to, or
available for the regular use of a named insured, a spouse, or a resident refative of a named
insured, if the motor vehicle is not specifically identified in the policy under which a claim is
made, or is not a newly acquired or replacement motor vehicle covered under the terms of
the policy under which the uninsured and underinsured motorist coverages are provided;

(2) While the insured is operating or occupying a motor vehicle without a reasonable belief
that the insured is entitled to do so, provided that under no circumstances will an insured
whose license has been suspended, revoked, or never issued, be held to have a reasonable
belief that the insured is entitled to operate a motor vehicle;

(3) When the bodily injury or death is caused by a motor vehicle operated by any person who
is specifically excluded from coverage for bodily injury liability in the policy under which the
uninsured and underinsured motorist coverages are provided.

(K) As used in this section, "uninsured motor vehicle" and "underinsured motor vehicle" do
not include any of the following motor vehicles:

(1) A motor vehicle that has applicable liability coverage in the poiicy under which the
uninsured and underinsured motorist coverages are provided;

A- w3
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(2) A motor vehicle owned by a political subdivision, unless the operator of the motor vehicle
has an immunity under Chapter 2744. of the Revised Code that could be raised as a defense
in an action brought against the operator by the insured;

(3) A motor vehicle self-insured within the meaning of the financial responsibility law of the
state in which the motor vehicle is registered.

(L) As used in this section, "automobile liability or motor vehicle liability policy of insurance"
means either of the following:

(1) Any policy of insurance that serves as proof of financial responsibility, as proof of
financial responsibility is defined by division (K) of section 4509.01 of the Revised Code, for
owners or operators of the motor vehicles specifically identified in the policy of insurance;

(2) Any umbrella liability policy of insurance written as excess over one or more policies
described in division (L)(1) of this section.

HISTORY: HISTORY

: 131 v 965 (Eff 9-15-65); 132 v H 1 (Eff 2-21-67); 133 v H 620 (Eff 10-1-70); 136 v S 25
(Eff 11-26-75); 136 v S 545 (Eff 1-17-77); 138 v H 22 (Eff 6-25-80); 139 v H 489 (Eff 6-23-
82); 141 v S 249 (Eff 10-14-86); 142 v H 1(Eff 1-5-88); 145 v S 20 (Eff 10-20-94); 147 v H
261 (Eff 9-3-97); 148 v S 57 (Eff 11-2-99); 148 v S 267. Eff 9-21-2000.
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§ 4509.71. Exemption of certain owners of motor vehicles

rage t or 1

Sections 4509.01 to 4509.79, except section 4509.06, of the Revised Code do not apply to
any motor vehicle owned and operated by the United States, this state, any political
subdivision of this state, any municipal corporation therein or any private volunteer fire
company serving a political subdivision of the state. Section 4509.06 of the Revised Code
does not apply to any vehicle owned and operated by any publicly owned urban
transportation system.

HISTORY: GC § 6298-91; 124 v 563(584); Bureau of Code Revision, 10-1-53; 125 v 381
(Eff 10-15-53); 139 v S 331. Eff 5-21-82.
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§ 4509.72. Requirements for self-insurer

(A) Any person in whose name mbre than twenty-five motor vehicles are registered in this
state may qualify as a self-insurer by obtaining a certificate of self-insurance issued by the
registrar of motor vehicles as provided in division (B) of this section.

(B) The registrar shall issue a certificate of self-insurance upon the application of any such
person who Is of sufficient financial ability to pay judgments against him.

A certificate may be issued authorizing a person to act as a self-insurer for either property
damage or bodily injury liability, or both.

(C) Upon not less than five days' notice and a hearing pursuant to such notice, the registrar
may cancel a certificate of self-insurance upon failure to pay any judgment within thirty days
after such judgment has become final or upon other proof that such person is no longer of
sufficient financial ability to pay judgments against him.

HISTORY: GC § 6298-92; 124 v 563(585); Bureau of Code Revision. Eff 10-1-53.
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DIVlSION 9. LIMITATIONS OF LIABILITY

Sec. 36.201. Definitions.

For purposes of §§ 36.201 through 36.209, the following words and phrases shall have the
following meanings ascribed to them respectively:

Action in tort. Claims, demands, actions, or suits based upon negligence, errors and omissions,
nuisance, malpractice, intentional tort, products' liability, strict liability, and includes, but is not limited to
the following theories of recovery: false arrest, false imprisonment, wrongful eviction, wrongful
detention, malicious prosecution, discrimination, humiliation, invasion of privacy, libel, slander,
defamation of character, false light, piracy and infringement of copyright or of property, erroneous
service of civilor criminal papers, violation of civil rights, assault and battery, disparagement of property,
inverse condemnation, and also includes, but is not limited to, claims, demands, actions, or suits,
wherein the injuries include property damage, bodily injury, mental injury, mental anguish, emotional
distress, shock, sickness, disease, disability, loss of wages, and loss of earning capacity, and also
includes wrongful death and survival-type actions.

Nonstatutory basis. Based upon case-made law.

Occurrence. An accident or happening or event or a continuous or repeated exposure to
conditions which results in personal injury, or damage to property. All such exposure to substantially the
same general conditions existing at or emanating from one location shall be deemed one occurrence.

Public empioyee. Any employee, officer, official, whether elected or appointed, including any
judicial officer, clerk of court, or employee thereof, and any paid or unpaid employee, representative, or
agent of the city, whether or not identifiable by name.

Statutory basis. Based upon any enacted law, whether state, federal, or municipal, whether or
not the law is expressed as a statute, ordinance, code, rule, regulation, or directive.

(Ord. 27141, passed 1-30-85)

Sec. 36.202. Application.

(A) All actions in tort against public employees, while acting in the scope of their authority, and
the city for death, personal injury, or property damage shall be subject to the provisions of this
division.

(B) All statutory and nonstatutory law, substantive or procedural, concerning claims against the
city or public employee shall continue with full force and effect except as otherwise provided by
this law.

(C) In the event any provisions of this law shall be determined to be unconstitutional, ultra vires
or otherwise unenforceable as a matter of law, the remaining provisions shall to the extent
possible continue with full force and effect.

(Ord. 27141, passed 1-30-85)

Sec. 36.203. Payments of claims and judgments; partial payments; priority of payments.

Subject to the limitations imposed by the provisions of § 36.205, the payments of claims, and
judgments, approved for payment in accordance with the Charter or the Code, where the city or a
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public employee is or may be liable, shall be limited to available, unencumbered funds that have
been specifically appropriated on an annual basis for payment of claims and judgments. Partial
payments of claims or judgments may be made over successive years from funds subsequently
appropriated. Priority of payment of carried over claims shall be given based on the date of the
occurrence giving rise to liability. Priority of payment of carry over judgments shall be given to the filing
date of the judgment.

(Ord. 27141, passed 1-30-85)

Sec. 36.204. Appropriation for payment of claims and judgments.

The City Manager shall annually submit to the City Commission a recommended appropriation
for payment of claims and judgments. In making such recommendation, the following nonexclusive
information may be considered:

(A) The past judgments and claims payments by the city;

(B) The monetary risk of all litigation against the city;

(C) The reasonable value of known unasserted claims and litigation;

(D) Necessary reserves to promote financial stability of the city;

(E) Priorities of city service delivery;

(F) Projected expansion or contraction of city income;

(G) Comparative data relative to payment of claims and judgments of the eight most
populous cities of the state;

(H) Unsatisfied judgments and claims approved for payment in previous years; and

(I) Overall financial stability of the city.

(Ord. 27141, passed 1-30-85)

Sec. 36.205. Limitation of liability.

The amount of damages recoverable against the city and any public employee for death,
personal injury, or property damage arising out of a single occurrence, or sequence of occurrences
shall be limited as follows:

(A) When the city or public employee has insurance coverage for an occurrence or
sequence of occurrences, payment of claims and judgments in which the city or a public
employee is or may be liable and obligated to pay may be made to the extent insurance
proceeds or insurance indemnification is available and payable, in addition to any
deductibles or self-insurance retention required by applicable insurance contracts.

(B) When the city or public employee has no insurance coverage relative to an
occurrence or sequence of occurrences the extent to which the city and public employee
are obligated to pay damages shall be as follows:

(1) When the city and public employee is or may be, jointly or severally, liable
for actions in tort under R.C. § 723.01 and § 701.02, or other statute, or
combination of statutory and nonstatutory basis, a sum not in excess of
$250,000.00 per person and $500,000.00 per occurrence, provided
unencumbered funds are available and have been appropriated for such
payment;

(2) When the city or public employee is or may be, jointly or severably, liable for
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