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STATEMENT OF FACTS

Western Rogers brought suit against Appellee City of Dayton and Defendant Earl Moreo,

111, on April 20, 2004, to recover for injuries Rogers sustained in an automobile accident that

occurred on April 22, 2002. Defendant Moreo was a City of Dayton employee acting within the

course and scope of his employment at the time of the accident. Rogers alleged Defendant

Moreo was negligent and his negligence was the proximate cause of the accident and Rogers'

resulting injuries. Rogers further alleged the City of Dayton was liable for Defendant Moreo's

negligence.

On September 23, 2004, Rogers filed his First Amended Complaint, asserting an

additional claim for UM/UIM coverage against Appellant State Farm Mutual Automobile

Insurance Company ("State Fann"), which insured Western Rogers at the time of the accident.

It was stipulated between Appellant and Appellee that the City of Dayton does not

maintain a policy of liability insurance with an insurance company. Instead, the City of Dayton

maintains a self-insurance program pursuant to R.C. §2744.08(A) and Dayton Municipal Code

Sections 36.203 and 36.204. The City of Dayton stipulated it annually appropriates

unencumbered funds for paynieut of claims and judgments against the City arising out of the

negligence of its employees.

Appellant argued the City of Dayton was self-insured within the meaning of the financial

responsibility law of the state of Ohio. Further, if not self-insured within the meaning of the

financial responsibility law of the state of Ohio, it was self-insured in the practical sense.

Further, it argued public policy dictated that municipalities pay the damages for which they are

liable and that policy is borne out by the legislative history regarding the Uninsured Motorist

Statute.



The City of Dayton and State. Farm filed Cross-Motions for Summary Judgment and on

May 18, 2005, the Trial Court granted the City's Motion for Summary Judgment and held that

the City was tminsured because it owned no policies of liability insurance and did not procure a

Certificate of Self-Insurance documenting that it was self-insured pursuant to Ohio Revised Code

§4509.72.

On January 17, 2005, State Farm filed its Motion for Reconsideration and the Court

denied the Motion for Reconsideration on March 23, 2006.

State Farm filed its Notice of Appeal with the Montgomery County Court of Cormnon

Pleas on May 4, 2006.

The Second District Court of Appeals issued its Opinion and Final Entry in favor of the

City of Dayton on February 16, 2007. In a two-to-one Decision, the majority found that the City

of Dayton was uninsured because it did not comply witlr R.C. §4509.72(A), since it did not

obtain a Cerfificate of Self-Insurance issued by the Registrar.

State Fann filed a Motion to Certify a Conflict to the Supreme Court of Ohio on February

23, 2007, On April 11, 2007, the Court of Appeals for Montgoniery County, Second Appellate

District, issued an Order certifying its Decision in the above-styled case to be in conflict with the

following Decision: Safe Auto Ins. Co. v. Corson, 155 Ohio App. 3d 736, 2004-Ohio-249, 803

N.E.2d 863, appeal not accepted for review, 102 Ohio St. 3d 1483, 2004-Ohio-3069, 810 N.E.2d

967.

On March 27, 2007, State Farm filed a Notice of Appeal to The Ohio Supreme Court. A

Memorandum in Support of Jurisdiction was filed on March 27, 2007.

On June 6, 2007, the Supreme Court determined a conflict existed and further, accepted the

Discretionary Appeal for review and ordered both cases consolidated.
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ARGUMENT

CERTIFIED CONFLICT QUESTION:

UNDER R.C. §3937.18(K)(3)(2000), IS A POLITICAL
SUBDIVISION `SELF-INSURED WITHIN THE MEANING OF
THE FINANCIAL RESPONSIBILITY LAW' OF OHIO IF THE
POLITICAL SUBDIVISION HAS NOT QUALIFIED AS A SELF-
INSURER UNDER R. C. CHAPTER 4509?

ANSWER AND PROPOSITION OF LAW NO. 1:

YES. A MUNICIPALITY OR POLITICAL SUBDIVISION THAT
CHOOSES TO BE SELF-INSURED FOR THE LIABILITY OF ITS
EMPLOYEES IS ALSO SELF-INSURED WITIIIN THE MEANING
OF THE FINANCIAL RESPONSIBILITY LAW OF THE STATE
OF OHIO AND THEREFORE NOT UNINSURF,D PURSUANT TO
R.C. §3937.18.

The version of Ohio's Uninsured Motorist Statute wllich has been discussed in the lower

court is the Senate Bill 267 version of §3937.18(K), which provides as follows:

(K) As used in this section, `uninsured motor vehicle' and `underinsured
motor vehicle' do not include any of the following motor vehicles:

(1)

(2)

(3)

A motor vehicle owned by a political subdivision, unless
the operator of the motor vehicle has an innnunity under
Chapter 2744. of the Revised Code that could be raised as a
defense in an action brought against the operator by the
insured.

A motor vehicle self-insured within the meaning of the
financial responsibility law of the state in which the motor
vehicle is registered.

The City of Dayton has argued that it is not self-insured because it has not complied with

Ohio's Financial Responsibility Act, §4509.72. Specifically, §4509.72(A) states as follows:
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Any person in whose name more than twenty-five motor vehicles are
registered in this state may qualify as a self-insurer by obtaining a
certificate of self-insurance issued by the registrar of motor vehicles as
provided in division (B) of this section.

The lower court concluded the City of Dayton was not self-insured within the meaning of

the financial responsibility law of Ohio because it did not have a piece of paper from the

Registrar's Office. Neither the City of Dayton nor the lower court has claimed the City has less

than 25 motor vehicles or that the City was not able to demonstrate it was responsible to pay

claims and judgments against it. In fact, the Trial Court took judicial notice of the same.

Instead, the majority of the lower court chose to construe "financial responsibility law" as

meaning only R.C. §4509, and further interpreting the words "within the meaning" of the

Financial Responsibility Law of the state as synonyn7ous with "pursuant to the letter" of the

financial responsibility law of the state.

First of all, R.C. §4509 is not called the "Financial Responsibility Law." (It is commonly

referred to as the "Financial Responsibility Act.") It is just one of many statutes that addresses

self-insurance and financial responsibility. Further, the City of Dayton is exeinpt from

complying with §4509.72:

Sections 4509.01 to 4509.79, cxcept section 4509.06, of the Revised
Code do not apply to any motor vehicles owned and operated by the
United States, this state, any political subdivision of this state, any
municipal coiporation therein or any private volunteer fire company
serving a political subdivision of the state ...

R.C. §4509.71.

Therefore, how can the City of Dayton argue it is not self-insured pursuant to a statute to which

its compliance is specifically excluded? Logic dictates that the City cannot be excluded. As

Judge Donovan noted in her Appellate dissent:
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The only thing preventing the City of Dayton from having a Certificate
of Self-Insurance under the FRA is that the City has not requested such a
Certificate. Once again, it is understandable why the City has not
requested a Certificate - it is unnecessary because the City is exempt from
the FRA. However the fact that the City did not request a Certificate that
it was not legally obligated to request does not mean that the City is not

self-insured within the meaning and spirit of the financial responsibility
law. On the contrary, I would find that the City's practice of annually
setting aside fimds to pay tort judgments constitutes being self-insured and
financially responsible within the meaning and purpose of the financial
responsibility law. To hold otherwise would allow the City of Dayton to
use the fact that it is presumed financially responsible under the FRA to
act financially irresponsible in situations where its employees are uivolved
in automobile accidents.

Rogers v. City of Dayton, 2°d Dist. No. 21593,
2007 Ohio 673 at ¶39.

As previously noted, the Financial Responsibility Act of R.C. §4509 is not the only

financial responsibility law in the state. For instance, R.C. §9.83 specifically sets forth that a

state or any political subdivision may procure an insurance policy or create a vehicle liability

famd to cover claims against its officers and employees for liability for injury, death or loss to

person or property that arises from the operation of an automobile, a truck, etc.

In addition, R.C. §2744.08(A) permits a municipality to either secure liability insurance or

be a self-insured entity (or both). The City of Dayton does not maintain liability insurance, but

instead maintains a self-insurance program pursuant to R.C. §2744.08(A)(2), which provides:

(2) (a) Regardless of whether a political subdivision procures a policy or
policies of liability insurauce pursuant to division (A)(l) of this section or
otherwise, the political subdivision may establish and maintain a self-
insurance program relative to its and its employees' potential liability in
damages in civil actions for injury, death, or loss to persons or property
allegedly caused by an act or omission of the political subdivision or any
of its employees in coimection with a govemmental or proprietary
function. The political subdivision naay reserve such funds as it deems
appropriate in a special fiu:d that mity be established pursuant to an
ordinance or resolution of the political subdivision and not subject to
section 5705.12 of the Revised Code. The political subdivision may
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allocate the costs of insurance or a self-insurance program, or both, among
the funds or accounts in the subdivision's treasury on the basis of relative

exposure and loss experience.

(C) The authorizations for political subdivisions to secure insurance and to
establish and maintain self-insurance programs in this section are in
addition to any other authority to secure insurance or to establish and
maintain self-insurance programs that is granted pursuant to the Revised
Code or the constitution of this state, and they are not in derogation of any
other authorization.

(Emphasis added.)

Consistent with the above-cited provisions of the Ohio Revised Code, the Dayton

Municipal Code provides that judgments on personal injury claims are limited to funds that have

been specifically appropriated on an annual basis for payment of claims and judgments. (Section

36.203.) Section 36.204 requires the City Manager to annually submit to the City Commission a

recommended appropriation for payment of claims and judgments. Id.

The indisputable evidence demonstrates the City is self-insnred within the meaning of the

financial responsibility law of the state of Ohio. The City is tiying to escape its statutory liability

by arguing that while it is self-insured, it has not obtained a Certificate of Self-Insurance and

therefore it is self-insured only if its victim does not carry uninsured motorist coverage.

The majority in the lower court decision bcgrudgingly accepted the City's argument,

stating the Ohio Legislature may have intended to place insurers ahead of municipalities when it

came time to pay for the negligence of a city employee. It based its position on Ohio Revised

Code §2744.05, which bars subrogation by an insurer against a municipality. It is respectfully

submitted that there was a flaw in this position.
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In a typical accident between an insured tortfeasor and a State Farm insured, the insured

could choose to have his or her medical bills and property damage paid by the tortfeasor's

insurer or State Farm. The insured could not, however, request uninsured motorist coverage

because the tortfeasor would be insured or self-insured. If the tortfeasor was a City of Dayton

employee, the only potential coverages for which State Farm would be barred from subrogating

against the City would be medical payments and property damage. Since there would be no

uninsured motorist coverage (the City is self-insured), there would be no payments to subrogate

aiid therefore the subrogation provision is inapplicable.

If the Legislature decided to make all city-owned vehicles uninsured as a matter of public

policy, it could have done so thr-ough statute. It knew how to bar subrogation claims pursuant to

R.C. §2744.05(B), but it did not state that for purposes of the Uninsured Motorist Statute, a

municipality is not to be considered self-insured.

In fact, legislative history demonstrates the Ohio Assembly specifically desired that self-

insured entities such as thc City of Dayton not be considered uninsured pursuant to R.C.

§3937.18.

In Martin v. Midwestern Group Ins. Co. (1994), 70 Ohio St.3d 478, the Court ruled that

no limitation or exclusion of UM coverage would be valid unless expressly authorized by R.C.

§3937.18.

The rationale of Alexander is not limited to the analyzed exclusion.
Instead, this court made clear that R.C. 3937.I8 is the yardstick by which
all'exclusious of uninsured motorist coverage must be measured. Under
Alexander, the statute mandates coverage if (1) the claimant is an insured
under a policy which provides uninsured motorist coverage; (2) the
claimant was injured by an uninstued motorist; and (3) the claim is
recognized by Ohio tort law.

Martin v. Midwestem Group h-is. Co., su r, at 481. (Emphasis added.)
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It was against this legal backdrop where (1) uninsured motorist coverage applied despite

any applicable immunity; and (2) no reduction or exclusion of iJM coverage was allowed unless

expressly authorized by R.C. §3937.18, that in 1996 JenninQs v. City of Dayton (1996), 114

Ohio App. 3d 144, was decided. Defendant American States Insurance had policy language

excluding uninsured motorist coverage for government vehicles and excluding uninsured

motorist coverage for self-insured vehicles. At the time Jennines was decided, the applicable

version of R.C. §3937.18 did not have exclusionary language for self-insurers. Therefore, the

City of Dayton aargued that it was sel`iusured, because at that time being self-insured would

make it uninsured since being self-insured was not an exclusion under R.C. §3937.18.

The Jennings court noted the legal environment revealed: "a strong policy trcnd toward

expanding the coverage provided under the rubric of uninsured motorist insurance." Id,. at 147.

Applying the Martin decision, supra, Jennings decided the exclusion for governrnent vehicles

constituted a reduction in UM coverage which was not expressly authoiized by R.C. §3937.18,

and therefore the policy language was unenforceable as a matter of law.

Such exclusions of governmental entities, seemingly motivated by issues
of immunity and confidence in the government's ability to pay, have the
effect of limiting coverage, in conflict with the terms of the statute.
Because Anierican States' exclusion of government vehicles substantially
undermines the protection afforded by the uninsured motorist statute, we
hold that it is void as against public policy.

Jennings, supra, at 151.

The Court also ruled that the City of Dayton was self-insured and that:

...se1f-insured vehicles are `uninsured' for purposes of R.C. 3937.18.
Thus, American States' exclusion of self-insured vehicles fails to provide
the full proteetion mandated by the lminsured motorist statute, and is
accordingly unenforceable.
Jeruungs, supra, at 151.
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In 1997, the Legislature responded to Martin, Jennings and other cases by amcnding R.C.

§3937.18 pursuant to H.B. 261. The Legislature generally precluded coverage for accidents

involving government-owned vehicles, unless an emergency vehicle immunity under R.C.

Chapter 2744 applied. Further, in an apparent response to Jennings, the Legislature eliminated

self-insured motor vehicles from the roster of uninsured motor vehicles. The new statutory

language stated that for purposes of UM coverage, an "uninsured motor vehicle" no longer

included:

(3) A motor vehicle owned by a political subdivision, unless the operator
of the motor vehicle has an inmmunity under Chaptcr 2744. of the Revised
Code that could be raised as a defense in an action brought against the
operator by the insured;

(4) A motor vehicle self-insured within the meaning of the financial
responsibility law of the state in which the motor vehicle is registered.

R.C. §3937.18(K)(3) and (4), as aniended by H.B. 261 effective
September 3, 1997.

If the Legislature intended the result in JenninQs to be undisturbed, it would not have

specifically included self-insured language, for the fYst tinie, one year after JenninQs was

decided. Instead, it ineluded the self-insured language and also carved out an exception to what

constituted an uninsured motor veliicle. Public policy, as deinonstrated through legislative

intent, dictates that the City of Dayton be considered a self-insured entity and therefore not an

uninsured motorist.

The inclusion of R.C. §3937.18(K)(3) also provided an additional exclusion to uninsured

motor vehicles. It is axiomatic that while a city employee is immune for his or her negligence,

the city remains liable for personal injuries sustained by its employee's negligence.
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The City of Dayton would like this Court to consider the "operator" to be Earl Moreo, its

employee. It is uncontrovei-led that Moreo was working in the course and scope of his

employment at the time his negligence caused the accident at issue. For the Uninsured Motorist

Statute to make sense, the "operator" of a motor vehicle owned by a political subdivision must

be the City of Dayton, or otherwise the statutory provision is faulty for two reasons.

First of all, the invnunity langaage would be superfluous in all negligence cases, because

mLmicipal employees always have inununity for negligence while driving unless they are acting

"manifestly outside the scope of' their employment or responsibilities or are acting in bad faith,

with malicious purpose or in a wanton or reckless manner. Ohio Revised Code

§2744.03(A)(6)(a) and (b).

Secondly, the "operatoi" of the motor vehicle was the City of Dayton, as the City can act

only through its employees. This reasoning could be found in the Supreme Court case, Scott-

Pontzer v. Liberty Mut. Fire Ins. Co. (1999), 85 Ohio St.3d 660. In that case, the word "you"

was determined to reference not only the corporation, but the corporation's employees:

...It would be reasonable to conclude that `you,' while referring to
Superior Dairy, also includes Superior's employees, since a corporation
can act only by and through real live persons. It would be nonsensical to
limit protection solely to the corporate entity, since a corporation, itself,
cannot occupy an autoniobile, suffer bodily injury or death, or operate a
motor vehicle. Here, naming the corporation as the insured is meaningless
unless the coverage extends to some person or persons - including to the
corporation's employees.

Id. at p. 664.

Even though Seott-Pontzer was ovemiled by Westfield Ins. Co. v. Galatis (2003), 100

Ohio St.3d 216, the concept that a coiporation can act only through its employees was not

disturbed. Galatis specifically permitted the colporate designation of "you" to continue to apply

10



to an employee of the corporation as long as the employee was within the course and scope of his

employment. It is undisputed that Earl Moreo was in the course and scope of his employment

with the City of Dayton at the time of this accident. The City of Dayton, as the operator of the

motor vehicle, does not have an immunity for the negligence of its employee.

An argument similar to that made by the City of Dayton was made in a Franldin County

Court of Appeals case captioned Holt v. Almendarez, (Dec. 10, 1998), 10" Dist. No. 98AP-422,

1998 Ohio App. LEXIS 5944. In that case, the Dublin Board of Education had liability

insurance coverage but argued that since its employec was immune from liability, the Board of

Education was also immune from liability. The Almendarez court found that since the Board of

Education was clearly not immune, it could not rely upon the definition of what constituted an

uninsured niotor vehicle found in R.C. §3937.18. It cited the Trial Court's findings:

... In the case at bar, the Board is not imniune from liability for the
actions of its employees. R.C. 2744.03(B). Likewise, the employee
tortfeasor's immunity does not bar the Plaintiff from recovering from the
Board. Therefore, the tortfeasor employee's immunity from liability does
not in turn trigger the Plaintiff's UM coverage because the tortfeasor's
employer, the Board, is still liable for the acts of its employees performed
during the scope of their employment. Id. The iule of law in Ohio that
tortfeasor immunity acts to tiigger the availability of UM coverage is the
exception, and not the rule. Again, under Ohio law, immunity has been
held to trigger UM coverage, but only when said immunity completely
bars an injured policy holder's recovery. Therefore, the Plaintiffs UM
coverage is not available and the Board may not deduct said coverage
from any award rendered in this case.

Id. at *4-5.

Since the City of Dayton is responsible for the actions of its employees within the course

and scope of their employment, the only appropriate reading of the statute is to find that the City
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of Dayton must also be considered the operator of the vehicle. Therefore, the City vehicle is not

an uninsured vehicle pursuant to R.C. §3937.18(K)(2).

12



PROPOSITION OF LAW NO. 2:

THE CITY OF DAYTON, BY ANNUALLY APPROPRIATING
UNENCUMBERED FUNDS FOR PAYMENT OF CLAIMS AND
JUDGMENTS ARISING FROM THE NEGLIGENCE OF ITS
EMPLOYEES, IS SELF-INSURED IN A PRACTICAL SENSE AND
CANNOT BE CONSIDERED UNINSURED.

The City of Dayton annually sets aside unencumbered funds to pay for settlements and

judgments arising from the negligent conduct of its employees. The City has set aside a fund to

meet its losses instead of purchasing a policy which would insure against those losses. The City,

therefore, is self-insured.

The First District Court of Appeals considered an identical situation in Safe Auto Ins. Co.

v_Corson, sllpLa. In that case, an employee of the City of Cincinnati negligently injured the

Plaintiff, who was insured by Safe Auto and whose policy included UM/UlM coverage. The

City argued that it was uninsured and not self-insured, aud therefore Safe Auto was required to

pay the Plaintiff UM coverage up to its policy limits before the City was required to pay

anything to the Plaintiff for the injuries inflicted through the negligence of the City employee.

The trial court granted sumn7ary judgment in favor of Safe Auto, and the City appealed. The

First District also rejected the City's arguments, holding:

[¶23] Self-insurance is the retention of the risk of loss by the one
bearing the original risk under the law or contract. Physicians Ins.
Co. v. Grandview Hospital & Medical Center (1988), 44 Ohio
App. 3d 157, 542 N.E.2d 706.

[124] An entity may be self-insured in a practical sense for the
purposes of iJM/UIM law. Grange Mut. Cas. Co. v. Refiners
Transport and Terminal Corp. (1986), 21 Ohio St.3d 47, 21 Ohio
B. 331, 487 N.E.2d 310.

[1125] Corson now argues that the city was not required to
purchase insurance. She is correct. A political subdivision may use
public funds to contract for insurance to cover its and its officers'
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potential liability. R.C. 9.83. It may also establish and tnaintain a
self-insurance program. Id. But the city admitted that it paid all
judgments and settlements arising out of the negligence of its
police officers from its own funds. This was self-insurance in the

practical sense.

[126] Had the city purchased insurance from an independent
company, Safe Auto's UM/UIIVI coverage would not have applied.
The city wants to avoid purchasing liability insurance, but wants
also to avoid paying claims out of its own pockets when an
insurance policy would arguably cover the damage. The city

cannot have it both ways.

[127] Because the city owned the officer's vehicle, because this
was not an action against the officer, and because the city was self-
insured in a practical sense, the officer's vehicle was not uninsured
or underinsured for the purposes of UM/UIM law.

Id., at 23-27.

Under Ohio law governing the financial responsibility of municipalities and under Ohio case

law, the City of Dayton is self-iusured. It is State Farm's position that the City maintains a self-

insurance program consistent with Ohio law. However, if this Court chooses to believe that the City

has not maintained a self-insurance program consistent with the letter of Ohio law, it certainly can

find that the City of Dayton is self-insured in the practical sense. Self-insru-ance "in the practical

sense" refers to an entity that continues to bear the risk of loss for liability claims but has not

become a self insurer in the legal sense as contemplated by Ohio's motor vehicle licensing and

registration laws. Dorsey v. Federal Ins. Co. (2003), 154 Ohio App. 3d 568, 2003 Ohio 5144 ¶20.

Since the City of Dayton annually sets aside unencumbered fands to pay for settlements and

judginents arising from the negligent conduct of its employees, the City certainly is self-insured in

the practical sense. Being self-insured in the practical sense is the same as being self-insured as it

would apply to R.C. 3937. 18. Dorsey, supra, at 1125.

14



PROPOSITION OF LAW NO. 3:

A MOTOR VEHICLE OWNED BY THE CITY OF DAYTON IS
SELF-INSURED UNDER THE FINANCIAL RESPONSIBILITY
LAW OF OHIO AND THERF,FORE DOES NOT QUALIFY AS AN
UNINSURED MOTOR VEHICLE PURSUANT TO THE
LANGUAGE OF THE STATE FARM UNINSURED MOTORIST
POLICY.

The State Farm policy excluded vehicles owned or operated by self-insurcrs from its

definition of "uninsured motor vehicle." The policy specifically provided:

An uninsured motor vehicle does not include a land motor vehicle:

3. owned or operated by a sclf-insurer under any motor vehicle financial
responsibility law, a motor carrier law or any similar law;

(See Appendix, p. A-60)

As the City previously has admitted it complies with the self-insuring statutes contained

in Ol io Revised Code §2744.08 and Dayton Municipal Code §36.203, et. seq., the motor vehicle

owned by the City of Dayton clearly is not au uninsured motor vehicle pursuant to the language

of the State Fann policy. The vehicle is owned by a self-insurer, pursuant to R.C.

§2744.08(A)(2)(a) and Dayton Municipal Code §36.203, et. seq. If this Court were to believe

that the financial responsibility of law of Ohio is in fact the "Financial Responsibility Act," then

the State Farm language still excludes the motor vehicle owned by the City of Dayton because of

the aforementioned similar laws.

It should be noted Appellant does not believe the Court must look to the policy of

insurance because having found the City of Dayton to be self-insured, there is no need to review

the uninsured motorist policy language. However, the exclusionary language is yet another

reason why the City is not an uninsured motorist.

15



CONCLUSION

This case ultimately is about who should pay for injuries caused the victim by the

negligence of the City's employee. The City chose not to purchase liability insurance, and to

instead establish a self-insurance program to pay judgments on its own. However, the City

desires to force the injured victim's own insurance company to pay for the injuries caused by the

City employee by claiming it is rminsured, not self-insured. The City wants to avoid paying for

liability insurance and to avoid paying for claims made by victims who have purchased

insurznce. However, Ohio law does not pennit the City to have it both ways.

The City of Dayton is self-insured within the meaning of the financial responsibility law

of Ohio as well as self-insured in the practical sense. In 1996, the City claimed it was self-

insured so it could shift liability from where it belonged to the insurer of the injured victim. In

2007, without changing the way it does business, it now claims to be uninsured and not sclF

insured so as to accomplish the same thing - shift responsibility from where it belongs (the

principal of the tortfeasor), to the insurer of the victim. The City of Dayton claims it drives

without insurance and is not self-insured, yet the state of Ohio requires all motorists to have a

policy of insurance or to be self-insured. This ruse should be stopped and the City of Dayton

should be made responsible for its negligence.

Further, it is clear that the State Fann policy specifically excludes vehicles owned by

cities such as Dayton who are self-insurers under Ohio's financial responsibility laws.

Respectfally submitted,

GALLAGHER, GAMS, PRYOR,
TALLAN & LITTRELL L.L.P.

MARK H. P'iAMS (0025362)
Attorney for Appellant, State Fann
Mutual Automobile InsLUance Company
471 East Broad Street, 19th Floor
Columbus, Ohio 43215-3872
(614) 228-5151 FAX: (614) 228-0032
mgams@ggptl.com
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IN THE COURT OF APPEALS FOR MONTGOMERY COUNTY, OHIO

WESTERN ROGERS

Plaintiff-Appellant C.A. CASE NO. 21593

v. T.C.NO, 04 CV 271$
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Commosr Pleas Court)
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PATRICK J. BOfi1FIELD, Atty. Reg. No. 0015796 and JOHN J. DAN#SH, Atty. Reg. No_
OD46fi39 and JOHN C. MUSTO, Atty. Reg. No. 0071512, 101 W. Third St., P.O. Box 22,
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MARK H. GAMS, Atty. Reg. No. 0025363 and M. JASON FOUNDS, Atty. Reg. No.
0089408, 471 E. Broad St., 18"' Floor, Columbus, Ohio 43215
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FAIN, .!.

This is a dispote over who is primari{y liable for injuries incurred by Westem Rogers

as a result of a motor vehicle collision caused bythe negligence of an employee of the CHy
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of Daytnn. State Farm Mutual Automobile Insurance Company, the underwriter of a policy

of uninsuredlundeeinsured motorist insurance isaued to Rogers, contends that becausethe

City of Dayton is setf-insured, in a"praaEicat sense," its liability is excluded from the scope

of the aninsurediundesinsured motorist coverage. This would leave the City of Dayton

responsible for damages. The City of Dayton contends that it is not self-insured, so that

its fiability is notexcluded from the scope ofttre uninsuredtunderinsured motorist coverage,

with the result that State Farm is responsible, and subrogation is not permitted against a

municipality.

TheCity of Dayton obtained summary judgment in its favor, f€om which State Farm

appeals. We agree with the trial court that the City of Dayton is not, as a matter of law,

self-insured. Therefore, the juttgment of the trial court is Affirmed.

In April, 2002, Earf Pdforeo, Ill, a traffic signal electrician employed by the City of

Dayton, was dispatched tn the intersection of Emerson and Salem Avenues in Dayton.

Afterchecking the operation of a traffe signal, he began to execute a U-turn and struck an

automobileowne.d and operated by Western Rogers. Rogers had an automobiie'tnsurance

policy issued by State Farrn. The insurance pofLcy pravided for uninsured motorist

coverage.

Rogers brought this action against the Cityof Dayton and Moreo. Rogers alleges

that the City of Dayton and Moree are liable for his injuries, and that 5tate Farm is also

monetarily responsible to payforhis injurieswithin the Iimifs of his uninsured/underinsured

rnotorist (°UMIUIM") policy provisions. All four of the parties filed motions for summary

nF COURTC3P AVPrSALS OF OHIO
SECOND AF'L'IiLLATE ll6STFtICT
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judgment. State Fama moved for summary judgment on the ground that Rogers was not

entitled to uninsured motorist benefits under his State Farm policy, because the City of

Dayton is a sefF-insured entity, not an uninsured entity. Moreo and the City moved for

partial suummary judgment on the grounds that they are immune from liability, the City is

uninsured for purposes afdeterminvrg Rogers's entklementtoUEl(1Ulfa[benefas under R.C.

3937.18, and they are entitied to an offset for any UMIUIM benefds Rogers was entitled

to receive from State Farm.

The trial court granted Rogers's nrotrons fnr summary judgment, holding that State

Farm would tre held financially responsible to the limits of its uninsured motorist coverage

'rfthe Gitynf Dayton andlor tstoreo warefound legakty responsiblefor Rogers's injuries. The

court granted Moreo's motion for summary jurlgment, holding that Moreo is immune

from liability under Chapter 2744 of the Revised Code. The trial court granted the City of

Dayton's motion for summary judgment, holding that the City is "uninsured" for purposes

of the uninsured motorist policy. Thetrial court denied State Farm`s motion for summary

judgment.

State Farm moved for reeonsiderafion of the trial court decision retafing to the

motions for summary judgment. The trial court denied State Farm's motion for

reconsideration. Thereafter, the trial caurt entered an order finding no just reason for

detay. State Farm appeals from the summary judgment rendered against it,

iI

State Farm asserts four assignments of error, as fotlows:

TFIF CftU3iT{7rR(TgALS f.7F OliiO
SECOND AP4'ELLATH QlSTItiC1'
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"THE TRIAL COURT ERRED IN DENYING APPELLANT STATE FARM MUTUAL

AUTOMOBILE INSURANCE COMPANY'S MOTION FOR SUMMARY JUDGMENT AND

GRANTING APPELLEE CITY OF DAYTON`S MOTION FOR SUMMARY JUDGMENT.

"THE TRIAL COURT ERRED IN HOLDING THAT THE CITY OF DAYTON WAS

NOT A SI=LF-INSURED ENTITY UNDER OHIO LAW, AND, CONSEOUENTLY, THAT

THE PLAINTIFF WAS ENTITLED TO UMIUIM COVERAGE UNDER HIS STATE FARM

POLiCYOF INSURANCE.

"THE TRIAL COURT ERRED DY CONSIDERING ONLY WHETHER THE CITY OF

DAYTON WAS SELF-INSURED UNDERTHE OHIO FINANCIAL RESPONSIBILITY ACT

AND NOT CONStDERING WHETHER THE CITY WAS SELF-INSURED UNDER OTHER

OHIO STi4TUTES AND OHIO COMMON LAW GOVERNING FINANCIAL

RESPONSIBILITY,

"THE TRIAL COURT ERRED tN HOLDING THAT THE CITY OF DAYTON IS NOT

SELF-INSURED UNDER THE LANGUAGE OF THE STATE FARM POLICY."

We wit€ address State Farm's four assignments of error together because they all

turn upon whether the City of Dayton is seEf-insured for purposes of the insurance policy

and R.C. 3937.1$. "Appellate review of a decision by a trial court granting summary

judgment is de novo " Cox v. Kettering Medrical Center, Montgomery App, No. 20614,

2005-OFrio-5003, y35.

This appeal reiates to an acGon commencett by a ptaintiff, Rogers, seeking to

recoverdamages flowing froman automobite accident aEfegedty caused 4y ttte negligence

of an employee of the City of Dayton, Moreo. "[P)ollfica# subdlvisions are liable for injury,

Tf1E CS7i)R,T OF APPEALS O"r LzR 4D
SECOND APPELLATE D1SBECT
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death, or loss to person or property caused by the negligent operation of any motor vehicle

bytheirempioyees when the emptoyeesareengaged within the seope oF their entployment

and authority." R.C. 2744.(12{t^,)(1}. It is undisputed that Moreo was engaged within the

scope ot' his employment and authority. Pursuant to R.C. 27+14.03(A), an employee of the

City of Dayton has immunity from lia#yEEi#y in a civll actlon brought to recover damages for

injury to persons allegedly caused by any act or amisslon in connection wtth a

govemmental function. Therefore, Moreo arguably is immune from liability to Rogers.

Unlike its employee, however, the City of Dayton does not have immunity from Rogers's

actron. SeeR.C.27A4.Ci2(B)(1), 2744.03(A). Thus,'thequestion becomeswho should pay

far damages resutting from Moreo's alleged negligence arising in the course of his

empioyment with the Chy,

State parm makes the streighttorward argument that the City shou[d pay the

damages, becausethe alleged negligence otthe City's employee caused Rogers's injuries,

the City has rrcrt articulated any basis on which the City should be granted immunify, and

the City has not shawn that d is unable to pay damages to Rogers. This approach was

eloquently endorsed by Judge Painter in Safe Auto Ins. Co, v. Corson, 155 Ohio App.3d

736,2004-Ohio-249,T5-13:"Corsonownedaninsumncepoi'rcywithSaieRuto, Thepoticy

inoludeduninsured-motoristandunderinsured-motodst('UMlUtM')coverage. Responsible

people buy UMIUIM coverage to protect themselves against irresponsible drivers who do

not have any insurance or enough insurance. ... But the city did not buy insurance to

cm-mr these damages. Neither did it comply with the rules to ba a'self-insurer' undertkre

UM/UIM statutes. It simply chose to pay damages or judgments out of the city coffers,

which is perfectly proper. The city somehow concocted the theory that someone else

T$Tv COURT OF APPEALS oP O9{ID
l;EC9YD APPELLATS 1765'CRtC:C
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should pay. That someone else was Safs Auto. This was evidently because Safe Auto

was the only insurance company involved. But why should Sate Auto-the insurartce

company for the innocent driver+-pay damages the city of Cincinnati owes? ...['S'jhe city

otCincinnattwas not required tofoflowthe self-insurance certification methods prescribed

by the financiat responsibility law. Because it was presumed to be responslbte, ii did not

have to fite papers with the state guaranteeing that it was able to pay darnages. The city

was agowed to pay out of cHy coffers. Somehow, the city interpreted this to mean that it

was uninsured, unsett-insured, and unliable. The city's argument is that, by notcornplying

with a law it does not have to comply with, it can escape paying what it owes."

In our view, the General Assembly has ctearty commanded a tlff[erent resufl. R.C.

4509.72(A) provides as foi{ows:

"Any person in whose name more than twenty-flve motor vehicles are registered in

this state may quaPtEy asaself insurer by obtaining a certificate of self-insuranoe issued by

the registtar of irtotor vehlcles as provided in division (B) of this sectiert,"

Because the City of Dayton owns more than 25 motor vehicles, it could obtain a

certificate of self-insurance, and thereby quatify as a self-insurer under Ohio Revised Code

Chapter 4509, enGtled "Financi•dt Responsibiiity." tt did not do so.

Atthe relevanttime, whichihe parties recognize is ihe most recent renewa tof State

Farm"s UMit1IM poiicy preceding the accident, R.C. 3937.18(i{)(3) defined "uninsuced

motor vehicle" as follows:

"(iG) As used in this section, 'uninsured motot vehicia and 'underinsured motor

vehicie' do not include any of the following motor vehicles:

Tr[6 COURT OF APPHALS Qr 01110
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"(3) Arnotorvehicie setf-insured within the meaning ofthe financial responsibility taw

of the state in which the motor vehicle is registered."

Because the motorvehiclethe operation ofwhich caused Rogers's injuries was not

self-insured wfthin the meaning of the financial responsibility law of Ohio, R.C. Chapter

4509, it was not excEudeet from the definitian of an uninsured motor vehiele, withinthe plain

meaningofR.C.3037.18(K)(3). Consequentty,asthetriatcourtheid,Rogers'sinjury, was

within the scope of State Farrm's uninsured motor vehicte coverage.

R.C. 2744.05(B) provides as fotEom:

"if a cEaimartit receives or is eri6tled to receive benefits€or injuries or lcrss aiiegedly

incurred from a policy or policies of insurance or any other source, the benefits shall be

disclosed to the Court, and the amount of benefits shall be deducted from any award

against a pofitical subdivision recovered by the claimant. No insurer or other person is

entitted to bring an action under a subregation provision tn an insurance or other contract

against a political subdivision with respect to suctt benefEts:"

!t is the cotlaterai source rule ciearty set#orth in R.C. 2744.05(8) thatestablishes the

resuit to which Judge Paintertook offense in Safe Auto lrrs. Co. v. Corson, supra, because

tt shifts the financial responsibility from a municipality that has employed an immune

torttaasorto the insurance carrier tltat has provided uninsured motoristcoverage to the tort

victim, while charging the tort victim a premium for that coverage. Without endorsing the

reasoning, we can imagine the Ohio Genaral Assembiy having decided, as a matter of

policy, that it is preferable to impose the financial harm resulting from a motcr vehicle tort

upon a commerclal insurance carrier, wtm has received a premium for uninsured motorist

coverage, as opposed to either: (1) the tort vicfim; (2) the municipat employee who was

Tt1r CflrrXP^Ur APrr{AL,^ Op p€aro
SlC4kr7 AI'P€:LLATf; mST&ICT
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acting within the scope of duties for which immunity is provided under f2.G. 2744. t32; or (3)

the rnunicipa6ty that employed the tortfeasor. #n short, the Generai Assembly appears to

have adopted a schedule of preference forwhc>: should bear the harm of a tort causec€ by

a munirspal employee acting within the scope of his immunity as fo1[ows: (1) an insurance

carrier providing uninsured motorist coverage to the victim, if there is one; (2) the

[nunicipaiity; and (3) the tort victim. The General Assembly has obviously found public

poiicy in favor of immunity for the municipal emplayee, and has, decided that of the three

other potential bearers of the loss, the tort victim is the least able to sustsin the loss, the

manicipaltty is the next least able to susta!n the loss, and the insurance carrier is in the

best posKian to sustain the loss. While we might not agree with this schedule of

preference, we do not gnd it to be irrational.

State Farm's assignments of ermr are overruled,

I!9

All of State Farm's assignments of error having been ovenuled, thejudgmennt of the

trial court is Affirmed.

WOLFF. P.J., concurs.

DONOVAN, J., dissenting:

t disagree.

Judge Paint.ar:s approach is consistentwith the purpose behind MU!M coverage.

°The purpose of UNl t U 4M cuverage is to protect persons trorn losses which, because of the

tort€easor's lack of liability coverage, would otherwise go uncompensated." 58 Ohio

THE CO13AT OF APPEALS OP' Cln[O
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Jurisprudence 3d (2005) 435-36, insurance, Section 999. !t is undisputed that, despite

Moreo`s immunity from f€ability, the City is liable for damages arising from Morea's

negligent acts within the course of his empfoymentwith the City. Also, there has been no

argument that ttre City is unable to pay such damages. Thus, it appears thatthe City of

Dayton is able to compensate Plaintiff for his damages and there does not appear to be

any risk of Pfaintiff going uncompensated due to a tack of liabit€ty coverage on the part of

the City of Dayton. Therefore, forcing State Farm to pay damages to Ptaintiff does not

appearto fit within the purpose of UtvlfU€M coverage.

Thetrial court and majority reject Judge Painter's common sense approach and find

that the City was uninsured wtthin the meaningof the uninsured motoriststatute and State

Farm's insuranae policy with Mr. Rogers. Pursuant to the version of R.C. 3937.18(K)

applicable to the present dispute, a motor vehicle is excluded frnm the definition of

"uninsured motor vehic€e" where the motor vehicle is self-insured within the meaning of the

drttancial responst6lflty law of the state in which the motor vehicle is registered. The

insurance po6icy between Plaintiff and State Fami provides a sim€lar exclusion from the

definition of uninsured motor veh€cfe. State Farm argues fhat the City of Dayton's motor

vehicle is exc€uded from the definition of uninsured motor vehicle because the City of

Dayton is self-insured. On the oiher hand, the City of Dayton argues that it is not se€f-

insured within the meaning ofthe firrancial responsibility law of Ohio.

"'Self-insurance' is the retention of the risk of loss by the one bearing the or€ginal risk

under the law or contract. €t is the practice of setting aside a fund to meet losses instead

of insuring against such through insurance, self-insurance being the antithesfs of

insurance, for while insurance shifts the risk of loss trorn the insured to the insurer, the se€#-

TciE COURT OF APPEALS (IF OHIO
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insurer retains the risk of loss imposed by iav+ or contract." 57 Ohio Jurisprudence 3d

(2005) 317, Insurance, Section 247. The City concedes that it 1s setf-insured in the sense

that it does not purchase automobile insurance and it does set aside certain monetary

amounts each year in its budget tor the payment of claims against the City.

The City's decision not to purchase insurance is perfectly acceptable. R.C.

2744,08(A)(2)(a).provides that a. "political subdivision may establish and rrraintain a self-

insurance program relative to its and i1s employees' potential iiabilNy in damages in civil

actions for injury, death, or foss to persons ot property allegedly caused by an act or

omission of the political subdivision or any of its employees in connection with a

governmental or proprietary function. The politicaE.subdivision may reserve such funds as

it deems appropriate in a special fund that may tse established pursuant to an ordinance

or resofution of the poliGcal subdivision ...'

The City of Dayton's self-insurance program is provided for in its Municipal Code.

Pursuant to 8ec. 36.203 of the Dayton Muniaipal Code, judgrnents on personal injury

claims are limited to funds that have been "specifical{y appropriated on an annual }aasis for

payment of c3aims and judgments." Further, Sec. 36.204 requires the City Manager to

submit annually to ft City Commission a recommended appropriation for payment of

claims and judgments. In determining the amount of funds to be appropriated, the City

Manager and Commission may consider the list of non•exc4usive information set forth in

Sec. 36.204(A)-(i).

Ttre trial court lw_ld and the ma;ority concurs that beina self-insured in this "praeticel

sense" does not necessarilymean ttratthe City is setf-insured in the relevant, legal sense.

State Farm disagrees, arguing thatthe Supreme Court's holdingin Grange Mut. Cas. Co.

TnD: z9pRT or APPEALS flF OEtfO
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v. Refiners Transport & Terminal Corgr. (1986), 21 Ohio St.3d 47, supports a findingthat

the City is self-insured rather than uninsured for purposes of R.C. 3937.18{K) and the

insurance policy. The City responds that whether it is setf-insured in the practicaf sense

is irrelevant, because the inquiry necessitated by R.C. 3937.1$(tf)and the insurance poGcy

Is whether the Cr1y Is seffinsured wifttin the meaning of the finan©ial responsibility law.

The City contends that the motor vehicle driven by Moreo cannot be considered self-

insured within the meaning nf the financiat responsibility law of Ohio, because the City

does not have a certifioate of self-insurance under Qhia's Financial Responsibifay Act

('FW), Chapter 4509.0 t, et seq.

Under the Ft:A, "[ajny person in whose name more than twertty-frve vehicles are

registered in this state may qualify as a self-insurer by obtaining a certificate of self-

insurance issued by the registrar of rootorvehicies .. ..° R.G. 4509.72(A). °The registrar

shall issue a ceruficate of self-insurance upon the applioation of any such person who is

of sufficient firaanciat abifity to pay judgments against him." R.G. 4509.72(8), In sum, the

registrar is required to issue a certiricate of setf-insuranCe to any person who has more

than twenty-five vehicies registered in Ohio, is financially able to pay judgments against

him, and requests the certificate. it is undisputed that the City of ©ayton is exempt from

the FRA. R.C. 4509.71. it is similarly urzdisputed that the City of Dayton does not have a

cettifcate of self-insurance issued by the registrar. The Cify argues that these two

uncontested facts are sufficient to resolve this appeal in its favor because the tack of a

certiFicate Qf self-insurance prevents State Fann fmm estabtishing that the City is self-

insured wlthin the meaning of the financiat responsibility taw. I disagree.

TFfF COURT tJF: APPEALS Ur nHFQ
SGCONll APPF.I.LA7[ p1STRICT
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The relevant inquiry underR.C. 3537,18(K)43) is not whe#herthe Cffy of Dayton has

a certff'icate of setf-insurance and is in faCt self-insured under the FRA. tndeed, the City

wnuld have no reason to request a certificate of self-insurance where the City is exempt

from the very law that requires a person to obtain the certificate of selP-insurance. Rather,

the relevant question is whether the City ia self-insured within the meaning of the FRA.

fhus, the key Inquiry is whether the City meets the requirements for a certificate of seff-

insurance. A review of the 8tatutosy requirements reveals that the City does meet the

relevant requirements.

Pursuantto R.C. 4509.72(8), the registrar must issue a certificate of self-insurance

ta any person who has more than twenty-f`rve vehicles registered in Ohio, requests the

ccriificate, and is financial{y able to pay judgments against him. tt is undisputed that the

City has more than twenty-five vehiclesregistered in Ohio. Ntoreover, It Is undisputed that

the City is fina ncialty able to pay judgments against it. tndeed, the City concades that it

sets aside certain funds each year to pay judgments against it. Moreover, the City's

exemptionfrom the FRA is based on the presumption given to a poiifical subdivision of the

state that the subdivision is financially responsibfe, Thus, I would conclude that the Cify

is financially responsible arid quatffied to receive a certif[cate of self-insuranoe.

The presumption in R.C. 9509.71 that the City of Dayton is financiatly responsible

is supported by the Cify's Municipal Code. "Proof of financial responsibility" is defined by

statute as "proof of ability to respond in damages for liability, on account of acciderlts

occurring subsequent t4 the eff®n}iun date of such proof, arising out of the ownershtr,

maintenance, or use of a motor vehicle in the amount of twetve thousand five hundred

dollars because of hadi3y injuryto or death of one person in any one accident...... R.C.

TN;_' C6SIRTOP APPEALS 01- pn{Q
SECCjNA APPELLATE n1STalM

12
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4809.01(K), The City of Dayton has created a fimitation of i ts liability relating.to damages

recoverable in an action against the cfiyfor personal injury or property damage arising out

s ingle occurrence, or sequenee of occurrences, in a tart acfion. The limitation is a sum

not in excess of $250.000 per persan and $500,000 per or,currenae. Dayton tutunicipal

Code, Sec. 36205(B)(2). The City of Dayton, through its Municipal Code, clearly

contemplated paying judgments in amounts equal to or exceeding the $12,50t7 that is

required under the FRA to show proof of financial responsibility. in short, the City of

Dayton is fnanciatty responsible within ihe meaning and purpose of the FRA.

The only thing preven6ng the City of Dayton from having a certificate of setf-

insurance under the FRA Is thatthe City hasnot requested such a certificate. Qnce again,

it is understandafate whythe City has not requested a certificate-it is unnecessary becarase

the City is exempt from the FRA. However, the tact that the City did not request a

cer[ificate thatit was not legalty obligated to re.quest does not mean that the City is notself-

insured within the meaning and spirit of the financial responsibllity law. On the contrary,

I would find that the Clty's practicee of annually setting aside funds to pay tort judgments

constitutes t>eing self-insured and finanaally responsibiewithin the meaning and purpose

of the financial responsibility law. ToholdotFrerwisewouldaAowtheCityofDaytontouse

the fact that it is presumed financialty responsibte under the FRA to act financially

irresponsible in situations where its empioyees are involved in automobile aceidents.

The City of Dayton argues that our prior decisions in Jennings v. City of Dayton

11896;. 114 Ghto App.3d 144, and,Anderso.n a. J+tatian.wide ins. Co. {Sept_ ao, 1007),

Montgomery App. No. 16309, require us to find that the City of Dayton is uninsured. i

disagree. In Jennings, the plaintiff was injured in an accident with a motor vehiele owned

THE COUR':" OF APPEALS. 6f OHIO
SECORr3 ACl^I! [,ATE i)lSTRIC.T
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by the City of Dayton and drlven by a city employee. At the time of the accident, the City

of Dayton was not covered by a motor vehicle liability insurance poiiey. Rather, the C€ty

was self-insured under the provisions of R.C. 2744.08(A)(2)(a). Sased an a review of the

caselaw, we found that'"ttre trend in the Supreme Court and In this court Is to define se€f-

[nsurers as uninsured and to maximize the uninsured motorist protvcfion afforded to

insured persons." Jennings, 114 Ohio App.3d at 148. Consequently, we held that "se€f-

insurance' is the iegal equivalent of no insurance for purposes of the distrlbution of

uninsured rnrrtorist beneflts in accordance with R.C, 393718," Id. at 150. Qur hofding was

based ona reading of the 1996 version of R.C. 3937.18, which did not include anexclusion

for °se€f-lnsurers." Subsequent to our decisions in Jennings.and Anderson, however, the

General Assembly revised R.C. 3837.18, providing for an e3cclusion of self-insurers from

the definition of uninsured motor vehicle. Therefore, Jennings and Anderson are

inappostte.

Finatly, the Gity of Dayton argues that the public policy behind R.C. 2744.05(8)

supports a finding thatthe City of Dayton is uninsured. R.C. 2744.05(€3) provides that "If

a claimant receives or is entitled to receive benefits for injuries or toss allegedly incurred

from a policy or policies of insurance or any other source, the benefits shatl be disclosed

to the court, and the amount of the benefits shall be deducted from any award ayainst a

pol€tical subdivision recovered by that abaimant. No insurer or other person is entitled to

bring an action under a subrogation provlsion in an insurance or other contract againet a

polifica€ subdivision with rPspec[ to su*-h €ionefits." According to the City of Daytor., FR'.C.

2744.Q5(8) serves two purposes: "9. To 'conserve the fiscal resources of potiiical

subdivisions by I€miting their tort liabiliry'; and 2. To 'permit injured persons who have no

l'HE CO[JRT OF APPEALS OF OrilO
6L•CUND APPF.L6,ATC.IIISTRICT

/^^ d D



Montgomery County, Ohio - Scanned Document Page 15 of 15

15

resource of reimburaementfortheir damages, to recover tor a tort commitisd byr jaa poiitical

subdivision. " ARpellee's i3riet, p. '€ 3(quoting Menefee v. Gtueen City iYfatro (t9gti), 49 Ohio

St.3d 27, 29). The City of Dayton's reliance on R.C. 2744.05(B) is misplaced. R.C.

2744.05(S), by Pts own terms, is confined to situations where the ctaimant is entitled to

beneSts under his or her instirance policy. In the present case, Piaintrtf is not entttied to

uninsured motorist benefits under his insuratice poiicywfth State Farm, because the City

of Dayton is self-insured. Therefore, the provisions of R.C. 2744.05(6) are inappiicabie.

I would conctudethatthe triai courtarred in holding that the motor vehicle driven by

Moreo was uninsured. In choosing to besetf-insured forthe purposes of the FRA, the City

obligated Itself to pay. i would sustain State Farm's assignments of error and wouid

reverse the }udgment of the triat court.

Copies malted to:

Patrick J. Bonfield
John J. Danish
John C. Musto
Mark £i. Gams
M. Jason Founds
Hon. Jeffrey E. Froelich

TiiE (a7URT OF APPLA(.& OF OHrtI
5£CON1? .\ i' PI: LLA iE IJISTRICT
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C(.^n"4K @? J4r2 i'f
^"^;ifG€iHE;{Y Cg„ 0trr0

IN TF3E COMMON PLEAS COURT OI' MONTGOMERY Ct1L"tv'TY, 01-110

'ESTER,'ri 1zOCtECZS, Case No, 04-2716

P(aintiff„ (Judge Jeffrey E. FroeIceli)

CITY OF DAYTON, et at.,.

L3ePe7dants.

DECISION, ORDER, AND I;N'FRY
GRANTING IN PART AND
LJENYiNG IN PART PLAINTIFF'S
Iv[C}`tION FOR 3!)i'V€P.St9,RY
]iJf?[iNIEN"I', G1LAN'i`I'NG Mlt.
NIO12EO AND THE GIT"Y OF
I3AY7'C]N'S IviOT'ION E`t?K.
PARTIAL SUMMARY JTJII{'rIv1E-NT,
DENYING STATE FA.R-M MUTUAL
AUTOMOBILE tNSURRRCE
C'(}^iPANY'S MOTION FOR.
SUMMARY JUDGNtEN"I', AND
DENYING STATE FARM MUTUAL
AUTOMOBILE INSURANCE
COMPAaNY'S 56(F) M{}"I`IClfii

Page I of 12

t. FA('"E'S

L;:ar,l Ivloreo,lb7, a traffic si3na[ e[ectriciati for the City ofl7ay=ton, was dispateiied to the

imersca; tion ofEnic:rson and Saletu r+,vetwes in the City ofL)ctytun. After ciieeking the uperaitioix

oFa traffic sigraal, he began to execute a u-tcaru aud ctruclc an autoniobiie owned alid operated

by Wester9l Rogers. Mr. Rogers was cqucred by a policy of 9nsuranee issued $y State Taa'm

Insura¢ice Company t}jatfirovitted unin;,need anocurist coverage. I A . AD



Montgomery County, Ohio - Scanned Document

r. Rogers filed a Complaint against the Ciry of L7ayton; Mr. Morea, and State

Page 2 of 12

arguing that the City and l+rtr. Moreo are liable for his injuries, and that State Fartn is also

monetarily responsible to pay for his injuries since Mr. Moreo and the City are `uninsured

motorists' pursuant to his State Farm policy.

Each party has filed a. Motion for Suminary, Judgment. (I) Mr. Rogers argues (a) that

there is no dispute regarding liability and that the City should be held liable, and (b) that since

eo is immune at}d the City is uninsured, State Farm is required to pay for $is €tljuries,

reo and the City argue that they are entnled to deelaratory retief as a inatter of law

because (a) they arc not responsible for Mr, Rogers' injuries, and (b) Mr. Moreo is immune

fiam liability, a_nd the City is uninsured; the City also argues that it is etatitled to a set-off for

all nioneys paid by State Fann. (3) State Fnrm contends that dae City is selfinsured and not

' uninsured' under Mr. Morecr's policy and tlierefore it (Statc Fartn) is not iiable far the payment

under the uninsured provisions of the policy.

tt. S1'ANDAI2D OF REVIEW

Sum€nary judgtnent is proper pttrsuant to Civ. R. 56(C) when:

(1)

(3)

No gent€ine issue to any material fact remains to be litigated;
the moving party is entitled to jntlg€nent as a matter of law; and
it appears from the evidence that reasona3ale minds can come to bu€ one
conclusion, and viewing such evidence rnost strongly in Favor ot'the party
against whoni the tna6on for suinmary judgment is made, that conclusion
is adverse to that party.

Temple 4=. 66''eatz tlnited, fne. (1977),50 Clhio St.2d 317,327. "The burden of demunstrtting that

nogenuine issue exists a, to any material fact falls upon the moving party reclnestina a suinntary

judgtnent." Hrtr-lessv. iG`ilFia Onp XftrreJto€is-fngCo. ([978), 54 Ohio St.2d 64,66. Civ, R. 56(C)

a-Pi
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lrlaces a duty upon the trial court

ust be able to specifically point to sottte evider>•re ofthe type listed in Civ. IL 56(C) which

Oca ider all atppropriate rnatcriais hefure ruling crn a motion

for summary judgment and io view the facts in a tiglat nrost FavQrable to the non-moving party.

Murpny v. lte3tno}ds6urg (1992), 65 Ohio St.3d 356. 36(}.

The moving part}> carinot discharge its inltial burden aimlsly by making a conclusrsry

assertion that the non-moving party has no evidence to prove its casei, Rather, the moving party

att`vely demonstrates tiiat the non-naoving party has no evidence to support the nou-

. Dresfier v. Burt (195t&), 75 Ohio St3d 280„ 293,

affainst whom sumrnary j ud.genent is souglit fails to makea showing on an eletatetttto thltt party's

case on which that party will bear ttte burden of proof at trial. C:Elvtex Corp. v. CaFrett (19$6),

477 U.S. 317, 324.. tvi'szrpltv, 65 Ohio 3t.3t1 at 360. In opposing a sotntmary.{udv^ment motion,

All:eradecluatetinaefordisat>vetyanclu,pon amotion.forsummaryjudgtuent^.uhichmeets

e test of Dre.rher anct .Narlcss, supra, an entrv of sumrnary judgment is appropriate i f tlie party

`s
n-movinglrartyutaynotrestupouthemereallegationsordeniaisofitspleadings,butmust

eclude suntmary,judgment. Anderscan v. LiaertyLnbby ( 1986), 477 U.S. 242, 248.

Sunnnary judtntcni tnusi be denied where a geuuine issue of materiat fact exi.sts, vvhcrc

only disptttes over facts that tniglrt affect the uutcome of the suit (i.e., `ntatcrial` f4ets) nta)

v. Cndumbte [ 1972j, 32 Ohio App .2d 2 71, 274. In showing titatthere is a. genuine issue for tri

set forth speciftc facts shaxv€ng that there is a©enuine isstae fcxr trial. Revnoldsburg Motor Sales

3
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App.2d 78, 81. All doubts or conflicts in elte evidence must be eon.strued most strongly in favor

of the party against wttom judgment is sought. Morrfs v, Ohio Casualty Insurctttce Co. (19$8),

35 Ohio Sr..3d 45, 47. lt is with this standard csf revievv that a motion for smmmnry judg€nent

mustbe considered.

AWc,r A€Tf7 ANALYSIS

A- Are the Citv andfor L'arl ivlcrreo le allv responsible a.s a trtatt^r Qf law for the

i^,,,,n^FWestern Itoeers7

The Piaintiffargues tha€ Earl Moreo's u-turn constituted negtigence^ perse, and that Earl

s tve11 as the City, his employer, are legally responsible fomlhat negligence. Me.Rogers

contends that a u-turn is a tuilnre to yield the right-of-zvay which constitutes negtigettce as a

CJefendants addresses Mr. Roger's m..otion direc ly. I4oss<ever, Mr. ?vloreo

supplied ttte Court with an affidavit which states that: :`.--I was dispatched to Emersan Avenue

and. Salem ,tl.venue to check the operation of a traffic signal. Upon arrival at the intersection. I

did not obseazne any malfunction with the traftic simraals in the northwest direction of travel.

Pursuantto standard operating pracedure. I prepared to turn around and cheak the traffic signals

in t.he sotitheast lanes of travel. I pulled over to the cast curb lane with the vehicle's hnzard

lights and vehicle itashers operating, I stopped, checked the vehicle traffic in lzoth lanes of

vel, checked my niirrors, and then hegan to execute a u-turn. As I began to execute the u-turn !

I was struck by another vehicle. I did not see the vehicle that struck me vvhen I checked the

e€ore. 1 executed the €urn...To nty knowledge it is ciot illegal to exvcute a u-t arn in the

City of Dayton or in the State ofC.?hio. At the tifne ofthe accident I[4ie] not acting in bad faith,

^ IA-Z
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nor was I aetittg with a tnalicious purpflse."

Mr. Rogers submitted aci utt-authenticated police report, which ctaes not fall within the

types of evidence that ntny be considered under Civ. R. 56(G). However, eveu if the contents

of the police report were to be considered, that svould 3iat add tuty si,gnificant infbz-ination that

is ntat already befbre the Court.

The Plaintil'f'sungests that the fucts al' dte accident are not controlling sittee anyone

execi€titrg a u-turn is failing to yieldthe right-of-way and is negligent per se, and cites Bennett

v. Krrruss (14"afi), 109 C11tio App. 495. Although Benr7ett involved f.•'ailureto yieldthe right-ol=

way utzder R.C. 4511.44 (which does notappeac to apply in this case), Mycr v. S17ep/2erd (Dec.

18, 1997)„ Licking App. No. 97Ctt83, appears to stand for the proposition that a failureto yield

to a pref'erred driver is negligence per se.

However, that e:vse begs tl,c c}uestion of Nvho is the 'preferred driver' in a particular

scenario. Mr. 11•4orea was not charged witli a violation uf'attp law, and there is no evidencc

; fore the Court other than Mr. Moresr's own staternent that he executed a u-tum, ta support a

potential failure toyield right•of-rrray vifllation. Plaintiffhas not met its burden ofestfal7lishing

Moreo was negligent or that he was negl'€gent per se.

B. tfMr Moreo andlorthe Citv arc held leenllv responsible for thc iniuries ofWestern
RtsL,ers. who shcZrld i>e held fiat tnalttIiy restaonsible fiir fVlr. tioaers' in'a_^es'?

Generally, the person who is found to ltave negligently caused injury to unother is solely

financially responsible. However, Mr. ltogers argues thai if n7r. ^V'ioreo is iinmeulc and'the City

ls uninsured, then State Param is responsible forpeYymcnt to him (its own insurGd) under the terats

[ of his tuiinsured moto€iS

A-V
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1. Mr,\+lotcr^-Fmnaunity

Mr. Moreo argues that he cannot beheld. titjancially resp€ttrsible for Mr. l~;ogers` injur'tes

because he is inttnutte as an employee ot'thc City.

The undisputed facts are that idlr. M+areo was acting witliin the scope oEttis employinent

when the aeaident occerrred. A municipal employee who is acting in the cours

entplovn7ent is itnnrune uniess his actions are done maliciously, with bad faith, in a wanton an

recRlesw manner, or civil liabil€ty is imposed by the Code. R.C. 2744.03(A). Mr. Moreo has

supplied an affidavit indicatirrg that he was acting withiat the scope of'his enzplcayment and thatii

his actions were not ittade with a nialicious purpose, or in a wanton and rechfess mannt^r. "I7te

Plainti#fdoes not ntafce any allegations in l3is Coniplaint that Mr. Moreo's conduct was d n_vthing

othcr than ncgligent, additionally, he did nut oiTcr any evidenee to rebut that presented by Mr.

There are no genuine issues o€ nroaterial fact regarding this issue, Mr. Moreo is entitled

nunity as a rnatte^r of latv.

2. Ci ofD t n- nin5nret^

The City contends that it is not insured, and that Crnatrcial responsibility fc^r Mr. lto;

it€ls on State Parm uncier iL5 UM euveraze. Ck+hether it is insured or not, the City is still

legally and financially responsible for the negligence of its employees ocettrring in the course !

heir employment (but, see C:, irrca).

State Farnt gr;ues that the City is `sell: insured' not. 'uninsxired' antE, therelirre, underhoth

the Revised Code and the terms oPthe policy, the City is exclusivcly ftnaa.acial ly responsible f r

I
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te injuries of Mr,_ 3"+.ogcrs.

Page7of12

Ft.C. 3937.18(K) (20E10), whicb was in e19ec;t at the time of the renewal oFthe policy and

e applicable in this case (Ross v. ,a~`trrtners Irts. Group [1448), 82 Ohio St3d 281, 287),

states, in pertinent part, that: ".... 'uninsured rtlotor vehicle' [doesl not include any of'the

fiillowing motor vehicles: (2) [rt] motor vehiclc owned by a prtlitical subdivision; unless tlte

operator of thc motor vehicle has an irnmunity under Chapter 2744 of tiie Itevised Code t ►tat

eoitld, bc. raised as a defense in an action brouYltt against the operator by khe insured; (3) [a]

rnator vehicte self insured within the meaning ofthe financial respotisibility latv ofthc state in

which tt' e mtttor vehicle is registered."

Similarly, the uninsured trtotorist portion of the State Parm policy states that "fajn

uninsureit tnotor vehicle does not include a land tnotor vehicle: ...(3) owned or operated by a

self=insnrer under ttny n7otor vehicle responsibiiity law, a tnet€or oarrier law or any sinzilar iaNv;

(4) owned by any government or any ofits political subdivisiotis or agencies unless the operator

af the laFrcl motor vehicle has an imntunity under Chapter 2 744 of the Ohio ilevised Code..."

Policy at p. 13.

a. zt i .

It has previously been determined th.c€ Mr. Moreo, the c?Iserator oEthevehiele,ls immurte

under4iha}rter27&4oftheRevisedCode. Therefore,themotorvc;hiclethatat9egedlycausedthe

accident does not rall tander R.C. 3937.1 S(K)(2) and is not excluded from the definition ol'sti*

`uninsured' vehicle (i.e. it could be an uninsured vehicle.)

R"^^
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S. Self-insured

The q,uesiiun of whetiter theCitv is `unit7sured' also depends on whether the City is self-

insured within thc meaoing of the financiat responsibiiity taw since R.C. 3437.18(K)(3) excludes

from the definition of `tutin-sured', a vehicle that is "self insured within the tneaning of the'

financial responsibility 1aw..." Like{vise, the policy language states ttrat an automubile is not

uninsurezE if it is owned or operated by a person self insured under the financial responsibility

law. ILL`. 45t19.72-- Ohio's fnaanaial responsilrility law---scts fortlathere€luirements for a se.a=

insurer. It states that "(t]he registrar shall issue a certiee:tte of self-insurance upon thc

spptication of any such person who is of sufE'icient financial ability to pay judgments agaiasst

hint." R.C. 4509.71 exempts the City from this requiretnenE, as well as all of the financial

responsibility law.

State Furns argues that tiie City is se6f-insured because the City subntittcd ait affidavit

tilat states it "maintained no policies of insurance covering the motor vehicle Earl tv7orea was

driving when the accidcn.t occurrcd." State Fanrt also cites Snfz Airto lnsarance Co, v. Corsott

(2004),155 Ohio App.3d 735, 2(1[T4-Ohio-249; discretionary appeal nntallowed,1©Z Ohio 4t.3d

1483, 2004-Ohio-3069, in support of its argutnent that the City is self-lnsured.

In C'orson, the court held thnt "self-insrtrance is tfte eetetttiEttt of risk of loss

bearing the orifzinal risk under the law or cantraet. An cntity may be self-insured in a practical

sense for t.he purposes of UM/ UIM law." Id. The Court was concerned that ttie City coutd have

it "both ways" by not purchaseng insurance, antt also avoiding izaving claitns out of its own

pocket tivhen ast insurance policy would arguably cover the danaage. TE'this is tru: (and to an

A^ a1
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extent, it is), it is becau5e-ofa policy decision ofthc tegis6ature WClich preveats t(ae usual cross-

ninsured earrier agaiust the tort-feasor; of course, eNren this `protection' is only to

the extent of the available uninsurancc coverage [e.f;. if damages were $250,000 and UM

coverage were $ i 00,00f1, the insuranc e cvmpany wroufd pay $100,000 (and nornra tly sue tEle cilv

far subra;atianlcontributian, but that is prohibited by R.C. 274-3. t75 ) and the City tivauld pay the

iing $150,000.1

As explained in t"ahrFfrutlefi v. Strahan (19915), 73 Ohio St.2d 666, 669, "the Iestistatttre

ttiay enact statutes to limit suits if it does so in a raticrttai sn;tnner calcuEated to advance a

le4itimate state interest °" This is true even xvhen agrant. of immunity "irnpairs one individual's

eelc redre,ss in a aourt of law, and thus treats some people harshly." Irf, 'I`he fact is that

the legislature granted immunity to the driver, and exempted the municipality from. the fnanc:ial

responsibility law and from subrogatiou/ contribution claims.

The City maintains no policies ofinsurnrcee and tlLerefbre is, fiterally,'uninsnred.' "t't7e

oes not have a certificate of sclf-insuranceciocumenting that it is sclf insured under 12,C.

4309.72 and, tts a matter ctflacv, it is exempt from the financiaE responsibility lttws. 'flaerefore,.

the City is. not `self--insured' ":rvithin the meaning ofthe financial responsibilitv law."

C. C3'Iset

"fkte City also asics for suntrnarv judgment ost the isst€e crfwhettter thc Citt' is entitled to

an offset for auy uninsured zuotorist bcnefits Mr. Rogers receives fi-otn State Fann. R.C.

2744.05{S} provides that "['i]f a elaiutaaat receives or is ent'stled to receive benefits for iujuries

or loss allegedly iaicurred frorn a policy or policies o€'insurance or anr other source. the benc[;ts

A^^$
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shall be disclosed to ttte Court, and the amount of tlte benefits shal k be deducted fron any award

against a policieszl subdivision recovered by that alaiinant. No ittsurer or other perscrn is entitied

to bring an actiou under a. subrogation provision in an insurance or other contra.ct against a

political subdivision with respect to such benelrts.!" See e.g., Cincinnati Irr,s. Co. v. Cit)± qf

l7aylon (July 26,1495), Montgoinery App.lt6o.151 D8. The City is etttitled to a deductioa from

any award levied against it to the extent that Mr. Rogers receives uninsured motorist benefits

from State Fartn. The purpose oflt.C. 2744.05 is to ptacethe financial lYurden on t€te insurance

company and not the. City. Clcrlann.s v_ C'levelmed (199d), 70 Clliro 5t3d 220. 221.

D. Cav.R.56l1'}

State Parm hns asked that the Court grant it additional timc for discovery if the Court

liuds that the City is uninsured. State Farm has provided no a4'fid.tvits, as required by ttie Rule,

eyplaia7in- wtay this is necessary. Further, given the Cow-t's anaivsis ot'€he dist€nctioais aniong

`uninsured','self-insured', `legal responsibility',and `fin€€ncial respansihiCity`, there is no reason

tur additiUnal discovcry on this issue.

IV. COAECLt)SlOlti

`l'he City lias stated that it does not have insurance coverage for its or luir. A!foreo's

actions; ttiat tneans it is ttninsured. 5ueh lack of insurance does not mean that the Defendants

are sei f-insured, or the dei'lniti4ns in the policy and the Revised Code would have no ine<ttiing

since every t:?efendant vvithout insurance woul d be "selltinsured." Moreover, the stattttc aud the

1toEiey provide that an "uninsureci vehicle" includes one ovvned by a nautzicipal ity whesa its driver

has i€nrriutiity.

10
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li
(l) The FlaintifPs Motions for Sumtnary Judgment is DENIED inso!'ar as it requestc that

Mr. IWfarea and the City lie held legaliy liable; it is GRANTED to the ex'tetrt that State Farm is

held financially responsible to ihe limits o£its uninsurance coverage if tYte City and/or Moreo

are fcaund legally resPniasible for the Plaintiff's injur%es. (2) Defind.artt, Tu4oreo's Motion I'€tr

Sumutarv Judgment is G2r-1N'FED insot`nr as he is immune Crom liability; the City's Mtrtiott fbr

Summary Judgment is GRANTEI? insofar as it is ['ouud to be "ttrti3nsurecf". (3) Statc Farm's

MotiQn for Summary .Tuden-tent is DENIED; State Farrn's Civ. R. 56(1°) Motion is DENIED.

SO ORDERED:

JEF

Copies of this Decision, Order aud Entry weire l"rrr varcled to all

ordinary mail this filing; date.

CHARLES D. LOWE
A'1"[t3RNEY AT LAW
1.30 NVEST SEDOND STREET, SUITE 1600
DAY"CON, OF145402
(937) 222-8091
ftttorney for Plaintiff

.107-tiV .t. DANISH
JASON E. &OYD
ASSISTANT CITY ATTORNEY
101 GVEST ITlllzl) S"L'REET
P.€J. BOX 22
DAYTON, OkI45402
(937) 3313-4100
Attoruey for Defendants.
City of Dayton snd Frtrl H. Mctreo, Il!

d bulovv by

A- 30
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JASON F(?UNDS
Prr1ARIC H. GAMS
A3T()ANFYS AT LAW
471 EAST BROAD STREET, 14Trr FLOOR
CC}LU1vt13L}5. OH 43215-3872
(614)228-5151
AttortseY for I3efendarst, State l"arm Insuranec Company

Y J. HUNT
ASSISTANT ATTORNEY GENERP:L
CONST1T'C3'['FONAL OFF[CGS SECTION
30 EAS1" BIZ{)AI) STREET, 17-rk FLOOR
COLUMBUS, 014 43215-3428
{614} 466i12872
Attorney for 3im Petro, Ohio Attorney General

CASEFLOW SERVICES

L.C11S. T1Pr()N, Baiiift{937) 225-4490
L-mai I :tiptonl@fm otttcourt.aag

Page 12 of 12
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. nnimm en^wnnainan+m

Pheiutiif, . (Judge Jeffrey E. Froeiiefa)

v. DECISION, ORDER ANt3 ENTRY
DENYING I:?EFEWDAl+1T, STATE FARM

CITY OF YlAYTt")tv, et ai. Mi)i`p.lAL Atl'i"C()MdDIIII,E INSURANCE
COMPAPEY';a Mt?'t'It7N FOR

#,7efendants. . RECONSIDERATION OF THE COURT'S
Al'tIIL 25,2005, I)FNIAL OF MOTION
FOR SU71relViAIfi'Y,7EJI1i.ME1V'i'

The Court previously denied State. Farni's Motion for Summary Judgment finding

tltat "(tJhc City maintains no policies of insuaance and therefore is, literally, ' uttinsured.'

The City does not have a certificate of self-htsutat.ce docuntenting that it is self-insut•ed

under R.G. 4509.72 arid, as a matter oflaxv; it is exentpt frnm the financia€ responsibility

laws. 'I'he Court i'intis that the City is t2ot `sel f-insured' w ith in the meanh3g of t he fi nanc ial

ryspDnsikziiity lativ." State Farm argues that it is entitled to rs:consideratiuR of the Court's

A-321
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ileeision based upon new facis and law that were not previousiv submitted for the Court's

review. It contends that "the City actually maintains a self-insurance program as permitted

by the Ohio IZ.evised Code, and is, in reality, self-insttred..."

1. STANDARD OF CtEV.IEW

A moiion for recansideralion may be made only as to an interlocutory order. Pitts

e± Ohicr L)ept. ofTrartsp. (1981), 67 Ohio St.2d 378, 3?9. Civil Rule 54(3) provides the

court with the discretion to revise a decision mfich res<alves one or more but less tiian all

of the claims "Wlten more than one claim for relief is presented in an action xvhether as

aclaim, counterclaiin, cross-claim, or third-party claim, and whet:ht:rarishtg out ofthesanie

or separate transactions, a; when ma ltiple parties are involved, the court may enter fnal

judgment as to one or more but fedver than all ofthe claims or parties only upon an express

detertnlnation that titere is iiojuatreason for dclay. In the absence of a determination that

there is no jnst reason for delay, any order or other fornt of decision, however designated.

which adjudicates fewer than all the claicns or the rights and liabilities af fewer than all the

parties, shall not terminate the action as to any of the claims or parties, and the order or

other form of decision is subject to revision at any time before the entry of judgm.ent

adjudicating all the claims ancl the rights and liabilities of all the parties." Civ. R. 54(Il).

I I LAW AND ANAL.YSI S

A. The Court's April 25 . 2005 decis

't'he decision held: (1) that Western Rogers did not meet his burden of establishing

2
A 33
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that Mr. Moreo was negligent as a matter of law; (2) that Ivir. Moreo was entitled to

personal imtxtunity for his actions; (3) that the City qualifies as "uninsnred" since it is not

self-insnr=:d "within the iuersning of tlte financial responsibility ltew;" (4) that the City is

entitled to an offset for any uninsured motorist benefits paid by State Farm,. and (5) tttat

therewas no need to grant a Civ.IL 56(F) request for addidanal discovery. State lrarrn only

requests reconsideration of the decision fndirtl; that the City was uninsured.

lt is undisputed that tlte City does not carry autoinobilc insurance paEicies and thus

is, literally, uninsured, l•lowever, the Revised Cotie and the policy I-,av

definitions. State Farm argues that the City is self-insured, rather than uninsured, because

it sets aside funds to pay for settletttents and judg

The statutory law in effect on the date of issue of each new policy is the la'bv to bc

apptied, Ross v. Far-raers Frrs. Group ofCos.. 82 Ohio St.3d 281, 1998-Ohio-38 l. R,C.

3937.18(K)(2000), as it was in effect at the time of the renewal of the Plaintiff's uninsured

motorist poEicy, states that an: ".... 'uninsured motor vehicle' [does] not include w7y of the

folloHring motor vehieles (1) a motor vehicle that has applicable liability coverage in the

policy under which the d underinsured motorist coveral;es are provided; (2)

[a] motor vehicle owned by a political subdivision unless the operator ofthat motor vehicie

has immunity underChapter 2744 of the Revised Code that could be raised as a detense in

an action hrouuht against ttie operator by thc insured; (3) a. motor vehicle self-insured

evithin the meatzing of tfte fittancial responsibility l.aw of the state in which the motor

A-3q
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vehicie is registerect"(Ezriphasis added.) R.C. 3938.18(1C)(1) is not applicable in this ease.

R.C. 3937.18(ks)(2) states thst `uninsured' does not include the City's vehicle unless the

operator ha:s imntunity under Chapter 2744. The negative pregnant afthis provision is that

the vehicle is `uninsured' if the operat.or has immunity; the Cnurt prev'tously round the

operator.('N1r. Moren) was c;ntitled to im muni ty under Chapter2744. Therefore, the vehicle

was `uninsured' as dcfined by R.C. 3937.18(K)(2).

R.-C. 3937.18(K)(3) provides that'uninsured' doesnotincludc aselF insured vehicic

within ihemearsingoftheftnancial responsibility laws ofthestate. R.C.4509.72 ofClitio's

Financial Respansibility Act defines "self-insured" as: "(A) fa}ny person in whose nanie

more than tt:+renty-five motor vehicles are registered in this state may qualify as a se11=

obtaining a oerti[cate of self-insurance issued by tite registrar ofniator vehicles

as provided in division (Fl) of this sectiott. (B) The registrar shall issue a certificate ofself-

insurance upon the applicatlott of any such persan who is of sufficient £nancial ability to

pay judgntents against him..." The City does not have such a aertiCcate, and is, as a matter

of faw, exempt from the F.R.A. pursuant to R.C. 430.71,

Based on. these facts, the Courtpreviuusiy found that the C'sty;uas.uninsured by t}te

literal defmition of insu we€1 as the definitions o[' R.C. 3937.18(IC)(2) atd (y).

=_,ram" is not the same as "self-insured within the
he Financial Responsittihty rkct."

Stntc Farm argues that the City is 'self-insured' and, thus, r ot 'uninsured.' R.C.

2744.08(A) states that:"(_A)(2)(a)..,[a] patiti.cal subdivisian ntay establish and naaiut:titt. a

4
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sclt=it3surance progratn relative to its and its emptoyees' potential liability in darnages.in

civil.actions for injury, death, or loss to persons or property allegedly caused by an act or

omission of the political su.Exlivision or any of its employees irt connection with a

governmetrtal or proprietary function.... (3) The ...estahlishmetkt attd mairttenanee ofa seEf

insurancd, proF:ram, by a political s.ubdivisian does not constitrtte a waiver of any immunity

or defense of the political subdivision or its employees.. :'

The parties have stipulated that the City appropriates unenetrmbered funds f4s

paymerits of claisns tued judgments, that the city manager subznW3 a recommended

appropriation for payment oFciaims and judgmcnts to the City Commission, and that the

Revised Code oFC"seneral t)rdirzances perntitst.he City to reserve finids using non-exclusive

factors. From these facts, State Farm c;a>treluztes that the City is a`self-insured entity' under

its policy.

The generalized "setf-insurance program" describcd in R.C. 2744.08 does not

qualify as "selL insured within the meaning of the pnancial responsibility law oi'the state"

(3937.18(K)(3)) because it does not meet any of the requirements of the financial

responsibility law. No shoiving crf the nun-tber of City atet:©mobiles has bwn made

(although the court will takejudicial notice that the nutnbLTprobably exeeedstcveuty-five),

no certificate ofself•insurance has been issued, and there has been no showing of financiat

ability to pay. A political stibdivision can institute a general "seif intsnrance progcam"

under K.C. 2744.08, -without being `self inSured within the nze-anin,g of the tinancial

A -3b
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law." Chapter 2744 deals wixlt political subdivision tort liability and allous

I a political subdivision to set aside funds to pay for judgments or settlenrenGs in all such

3t is not litnited to tnotor vehi,cle accidents, was not created for that purpose and is

not a"tttotor carrier law or any similar law."

State Farm's position would result in a situation where the City is uninsured

pursuant to It,C.. 3937.18(1{.)(2), but se{f-insttred. pursugnt to R.C. 3938.1$(1CG)(3). .Lven it

thisinconsistencywereignorod,self-insuranceundcri".C.3837.I8(K)(3) mustbe"within

ning of the fnancial responsibility laws,` from whit:h the City is specifically

exempt pursuant to R.C. 4509.71. Mareover, the explicit language of the "self-insurance

nrograns" statute, li-C. 2744.€38, states tl;at the City does not waive a defense (in this case

an eheutption front the Fiii.ancial Responsibility Act) by iustituting a"self=insurance

program."

C. The C'stv is not sclf inspred under the lanttuage of the ^arm polfev.

artn places considerable emphasis on the language of iYs policy, rathcr than

the statutory law arguing. ihat the City is seff-insured. State Farnt's argument is that the

"State Parux policy at issue in this case does notprovide uninsured motorist coverage in this

case because the plaintiff is legally entitled to colkect, if at all, from a se3f insured entity."

State Farm argues that Ohio law permits the creation of a self-insurance program for a

political subdivision, that there are facts showing that the City has such a self-insurance

prograin in place, attd that this new information demonstrates that the City is a"self-insured

A-37
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wn4'rar u.: ^.

The law requires the offering of uninsured motorist coverage. R.G. 3937, 18, Any

policy restrictitsns on LIlv1 coverage have to contply sviththe statute's purpose. State Farm

.4ttto Ins. Co, v. AfexaFx(er (1992), 62 Ohio S0d 397, 399-400. "The purpose of

usFinsured motorist coverage and its cnandatrny offerittg is tQ protect persons from losses

which because of the tortfea,gor's lack of liability coverage, cvould othenvise p,o

uncompensated." Schaefer v. ,Itlstute Irrs. Ca., 76 Ohio St:3d 553, 555; 1996-Ohio-368.

An autt7ntflbtle insurance policy rnay not t-educe uninsured motorist coveragc to

persons injured in a motor vchicle accident. Alexander, supra at 4#30; any policy

rtstriet€ons tltat vary from the stattlte requirements and purpnse are therel`ore

unen€orce;abie, Schrrefer, supra at 555; Se.rron v. State Fartn jtfut. ,4uto Itts. Ca.. (1982),69

Ohio 5t2d 431, 433; Sha,y v. Shay, Sixth I}isti. No. F-05-008, 2005-Ohio-5874. R.C.

3037.18 "is the rnetric by which all exclusions of UMA€.lIM coverage must be measured."

State Autv. Ins, v. Pasquale, 103 Ohio App.3d 381, 2005-Ohio-4897, disc. appeat allowed,

2006-Ohio-665, citing Martin v. Midwestern Group Ina. G'ri., 70 Ohio S1.3d 478, 481,

1994-Ohio-407. Pherufore, to tlt€ e:ct.ent the policy attentpts to define `insured' or

`uninsured' differc-ntly or more narrowly that the statute, it is unenforacable.

State Farm's policy says that it will pay damages for bodily injury an insttred is

legally entitled to collect frorn the owner or driver of an uninsured niotor ve:hicle. It

specifies that "[a]n uninsured rnotor vehic€e does not include a land motor velaicle; ov.,aed

7
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or oycruicd by a self-insurerunder any motor vehicle financial responsibility law, a motor

carrier laNv or any siinilar law."

While the language of ihe policy is not identical to the languag,e ofttte stsatute. it is

substnntiallysimilar, tftltepolicywereatrtbiguousandreasonablysuscMt:'bletodiPferent

interpretat.ions, itmust be construed liberally in favorofthe irtsuredand againstthe insurer.

State Farm Auto has. v, Kose (1991), 61 Ohio St.3d 81, 2043-C7hio-?323, T,t}; i'T'estfeefd

Insurnnce C,o, v. Ellis, T'rnmbuli App. No. 2043-'f-0E193,. 20114-f;5hio-4393, ^34.. The

Eanguage oftlie policy i,5 clear and unamhi.gtsous. In orderto be excluded tintn the policy's

ursiusured -itaotrrrist coverage, the vehicle must be owned or operaterl by an entity tvho is

seli=ins.ttred "either under any motor vehicle linancial responsibility law, a motor carrier

law or any similar law." As stated above, the City is not self-insurs;d under Ohio's motor

uehicle financial responsibility law.

I*Veititer does R.C. 2744.08, cvhich outlines the ability trfa political subdivision to

institute a"self irtsura.nce program" for potential tort liability, clualifv as either a "motor

carrier law or any sirnilar law" as described by the policy. "Motor aarrier" mearts an

individual, parinership or corporatiotx engaged in the transportation of goaods or grcrsflns.

R-C. 450160(A). See, also, for example, A.C, 4921,01 et seq., R.C. 4923.01 et se€1„

O.A.C. 4P01-5-[ll, 44Q [:2-15-15-E1 P, 4901:2-I7-{} l, as further illustrations that neither the

Citv nor Mr. Mateo was similar to a rnotor carrier.

8
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i^. TiaC Ciiy is nnnl3ltrP:Ct.

R.C. 3937.1 8(K)(3) provides one dcfiuition of `uninsured anotor vehicle' as

a vehicle that is self-insured within. the n3eaning of the financial responsibility la.v. It is

true ttiat R.C. 4509.71 exempts any vehicle owned Ir)t the City from the requiremenm of

R.C. 45339.01 to 45419.79 (the Financial Ft;esponsii»lity Act). S'cr,j'e Auta Irrs. Co. v. G'crrsc»s,

155 Ohio App.3d 736, 2004-t)hio-249. ¶31. But the fuct remains that the City does not

have insurance.

Insurance' by definition means something more thstn the ability to pay, or

undeclared selt=insurance. The "uninsured miltionairc" discussed atInl 1,E2 c>fG'nrson

rvho did not file a certificate oursuant to the F.R.A is still uninsured and the UM carrier for

a party injured by him or her would be liable to its injured insured. This is not to say ttiat

this UM (Uninsured Motorist or Uninsured NTillionaire) could "blithely [continuel...domn

the road uninsured...," frl. at ¶11; the tJM would still be liable to the injured party's UM

carrier which paid its insured; however, the injured party, who has paid a premium fortlM

cmrerage would not have to pursue and attempt: to collect from an entity which does not

haveinsulance.

Ili. CONCLL°S1C7N

'1`he Augean stablcs of uninsured motorist law in Ohio are perhaps better suited for

the Eternteneutic abilities of an appellate court. At this level, C?ckham's razor leads to the

conclusion that the City is uninsured bccause ( 1) it doss not have insurance, andJar (2) its

9
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Mr vci#xcin iuu immunity uncierK.(;. Chulster2744 atadt€sr (3) it is not setf'-insured within

nine of the financial responsibility laws..

Defe:nctant. State Farm's, Nlotion to Reconsider Trial Court's Decision of Apri125,

2005, Decision is DENIED.

SO C3FiDERED:.

JEFFI`"i""ROFLICE-I, Jt1DC,E

Copies of this Decision, Order und Entry were forwarded tcta.il grarties listed below

y mail this lil'ing date.

I

CHARLES D. I..fS W l",
AT°Cf)RNF 1' AT LAW
130 WEST SECOND S`l'LZEE.T, SUITE 1600
DAYTON, 014 45402
(^337) 222-8091
Attorney for Plaintiff

JOHN J. DA.NISI3
JASON E.130YL?
ASSISTANT CIT'Y ATTORNEYS
10 1 WEST THIRD STREET
P.O. BOX ?a..
DAYTON, OH 45402
(937) 333-4100
Attonieys fcrr Defendants
City of Dayton and F-arE H. Moreo, lI

JASON FOUNDS
MARK R. GAMS
ATTORNEYS AT LAW
471 EAST BROAD STILEET, 19T" FLOC)ft
COLT3iutA 13S. OFl 43215- 3 K72

to
^'t " ^ ^
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(6i4)228-5151
Attctmey for Defendant, State Fann Insurance Company

HOLLY J. H€IN'C
ASSISTANT A"ITC3R.NEY GEIeTItAL
C(?NSTI'I'C7TIONA.L, OFFICES SECTION
30 I3AS'I" BROAD STREET, 1rn FI,OC]R.
COGFIMIiUS, OH 43215-3428
(6l4) 466-2372
Attorney for Jim Petro, Ohio Attorney Gen.ectt)

CASEFLOW SERVICES

LOIS TIP7'OYS, Saifit7(y37) 225-4440
e-izeail: tiptoni@ntontcourt.o€g

II
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IN THE SUPREME COURT OF OIHO

WESTERN ROGERS, CaseNo. 07-054 ,w" 6 8 4

-v-

On Appeal from the Montgomery
County Court of Appeals, Second
Appellate District, Case No. 21593

CITY OF DAYTON, et al.,

NOTICE OF CERTIFIED CONFLICT SUBMTTTED BY APPF.LLANT,
STATE FARM MUTUAL AUTOMOBILE INSURANCE COMPANY

Mark H. Gams (0025362) (Counsel of Record)
GALLAGIIER, GAMS, PRYOR,
TALLAN & LITTRELL L.L.P.

471 East Broad Street, 19th Floor
Columbus, Ohio 43215-3872
(614) 228-5151 FAX: (614) 228-0032
mgams@ggptl.com

Attorney for Appellant State Farm
Mutual Automobile Insurance Company

Patrick J. Bonfield (0015796)
John J. Danish (0046639)
John C. Musto (0071512)
101 West Third Street
P.O. Box 22
Dayton, Ohio 45401
(937) 333-4116 FAX: (937) 333-3628

Attorneys for Appellee City of Dayton

APR 18 Va7

MAFCIA j IVIhNGR., Cr.EI?K
SUPREiUI'c i;tiUR7 J t OH It) i
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NOTICE OF CERTIFIED CONFLICT SUBMITTED BY APPELLANT,
STATE FARM MUTUAL AUTOMOBILE INSURANCE COMPANY

Now comes Appellant State Farm Mutual Automobile Insurance Company, pursuant to

Rule IV of the Ohio Supreme Court Rules of Practice, and hereby gives notice that on April 11,

2007, the Court of Appeals for Montgomery County, Second Appellate District, issued an Order

certifying its decision in the above-styled case to be in conflict with the following decision: Safe

Auto Ins. Co. v. Corson, 155 Ohio App. 3d 736, 2004-Ohio-249, 803 N.E.2d 863, appeal not

acceptedfor review, 102 Ohio St. 3d 1483, 2004-Ohio-3069, 810 N.E.2d 967.

Jurisdiction based upon such conflict is provided by Article IV, Section 3(B)(4) of the Ohio

Constitution. A copy of the Court of Appeals Decision and Entry certifying a conflict and a copy of

the conflicting Courts of Appeals opinions are attached for the Court's review.

Respectfully submitted,

GALLAGHER, GAMS, PRYOR,
TALLAN & LITTRELL L.L.P.

B
ARK H. U'"AMS (0025362)

Attomey for Appellant, Statc Farm
Mutual Automobile Insurance Company
471 East Broad Street, 19th Floor
Columbus, Ohio 43215-3872
(614) 228-5151 FAX: (614) 228-0032
mgams@ggptl.com
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CERTIFICATE OF SERVICE

The undersigned hereby certifies that a true and correct copy of the foregoing Notice of

Certified Conflict was served upon John Musto, Patrick J. Bonfield and John J. Danish,

Attorneys for the City of Dayton, 101 West Third Street, P.O. Box 22, Dayton, Ohio 45401 by

f day of April, 2007.regular U.S. Mail, postage prepaid thiy/

MARK H. GAMS (0025362)
Attorney for Appellant, State Farm
Mutual Automobile Insurance Company

mhg\l 18465\pl\ Ich
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State Farm Insurance Companies®

CERTIFICATE

'STATE FARM -

INSURANCQ

Newark Operations Center
1440 Granville Road
Newark, OH 43093-0001

I, the undersigned, do. hereby certify that I am custodian of the

records pertaining to the issuance of policies by the Sc,ioto.Division of

State Farm Mutual Automobile Insurance Company of Bloomington, Illinois.

I further certify that the attached policy, number 811 6208-F09-35C,

is a copy of the policy issued to WESTERN ROGERS of 4050 SALEM AVE DAYTON

OH 45416-1719 based on our available records.

The policy was in effect on the loss date of April 22, 2002.

Mary Ellen ce
Auto Un.derw i ing Superintendent

State of Ohio

County of Licking

Subscribed and sworn to before me this day of!!^Lu^oar&^4'

My Commission Expires:

REBECCA SAAD
= NOTARY PUBLIC. STATE OF OHIO

MY COMMISSION E%PIRES DECEMBER.3; 2009

Notary Publ

A - !k^
HOME OFFICES: BLOOMINGTON, ILLINOIS 61710-0001



State Farm Mutuat Automobile Insurance Company
1440 Granyille Road
Newark' ^}43093

POLICYNUMBER
I&146208F0935C
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Your policy consists of this declarations page, the policy booklet - form 9835.7, and any endorsements that apply, inoluding
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IMPORTANT: NOTICE
Any application for the insurance. provided by this policy„including any warranty made by.the applicant, ismade
a part of this policy.

WARNING
IF YOU PLAN TO DRIVE AN AUTOMOBILE IN MEXICO, BE SURE TO SECURE COVERAGE IN A MEXICAN
INSURANCE COMPANY AND AVOID POSSIBLE JAILDETENTION, AUTOMOBILE IMPOUNDMENT AND
OTHER COMPLICATIONS IN THE EVENT OF AN ACCIDENT.

Ohio
Policy Form 9835.7



P age IVo; .. WHAT IT IS AAtD WIgERE YOU CAN FYtvD I T- T IIE I1VDEX

Reporting a Claim = Insured's Duties = What to do ifyou have an accident, claim oi are sued

Defined Words

Declarations Continued ,.. .
When and Where Youi Coverage Applies

Financed Vehicles - Coverage for Creditor

Coverages

`A-Liability -When there.is damage to others. :'
C-Medical Payments - When there are medical and funeral expenses
U-7lninsured Motor Vehicle - When the pther car or driver is not insured or is

16

28

. Ui = Uninsured Motor. Vehicle Property Damage.- When the other car or driver is not
' ...insured and there is property zlumhge

D= Comprehensive -Whenyour car is damaged except by collision or upset. Any
deductible amount is shown.by the number beside "D" on.the declarations p.age,

F- Collisiun- 80% - Whenyour car is damaged bycollision or npset.. ,
G-ColIision - When your car is damaged by collision or upset. The: deductible is
. shownby the number beside:"G" on the declarations page.
H- Emergency Road Service - When your cac breaks down or needs a tow.

19 R - Car Rerital Expense - Wheu you need to rent a car because of damage.to your car.
19' Ri - Car Rental and Travel Expenses - When you need to rent a.car and pay extra

.20

.23

23
24

navei expenses oecause or aamage co your car. ' .
R2 - Car Rental and.TTavel Expenses - Whenyou need,to renta car and pay extra

travel expenses because of damage toyour car
S-beath, Dismemberment and Loss of Sight - Pays for death of orcertain injuries

T- Total pisability -= Pays weekly indemnity topersons named.
Z=Loss of Earnings - Pays loss of weekly earnings to persons named..

Conditions

25 1: Policy Changes . . . .
25 2. Suit Agatnst Us

' 25 ..3. Our Right To Recover Our Payments
26 4. Cancellation
27 ° S. Renewal
27 6. Change of Residence
27 . 7. Premium
27 B. Concealment or Fraud

28 Mutual Conditions

Policy Form 9835.7 °
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STATE FARM.MUTUAL AUTO90BPLE INS.URANCE C.OB7PANY
BLOOMINGTON;TLLINO14;

p, - -----

We define some•words. to shorten the poli cy ,This
makesiteasiertoreadandnnderstand.Definedwords
are printed in boldface ttalics: You can pick them out
e^IlY
Bodily Injury means bodily injury to a persan and.
sickness, disease or death which results from rt

Car - means a lan d motorveliiqle wrth fou_ t or mare
wheels, which is desigried for use mainly on public
roads,: It does notinclpde.

1. any vehicle while located foruse as'a'dwell-
ing or other premises; or

2: a truck-tractor designed to pull a trailer or
semitrailer. ° , .

1,: 12:01 a.m. onthe 31st day after the deliv-
ery of the car to you or your spodse;.or

2. the effecttve date and tinie of a policy
tssned by us or any, other com.pany that
describes the car on its declarations page.

Yo#i^br your spous¢ may app1y for a.policy that
willprovide coverage beyond the 30fhday for the
addUianal car Sqch...pohcy will be issuDd^only .
if bothyauand the vefucle are ehgtble for cover-
age atthe timeof applrcation

If a neWly acquired car ts not other^vise afforded
comprehensrve'or- colltsion' coverage by Ahis or :any
other policy, this policywill provide the-comprehen-

rasive orcolhsion covege nototherwise provided for
the newlyacquired car. If such coverage is provided
by=this paragraph; it will apply only until 12:01 A.M
Standard Time at the address shown on the declara-Car Business- means a 6usiness or job where the .; trons a e on the sixth da after the delive of the.

stoeoor pazk landimotor
vehc

repair, or
trailer ^ansport car toyou or your spouse Any comprehensive or

,:,, collision coverage provided hy this paragraph is sub-
Insured - ine"aristhepersnn; persons oforgania°ation ject fo :a deductible'of $^500
refined as insureds m the specific coverage:

Non-OwnedCar meansacarno[owned,regrstered
Loss.-•defined rn:sectrons IV.and ar leasedby,

1Vewl̂y rTcqurred'Car means'arepfaecenient car or you, your spause .'`
an addiiibnai ^ar . t

Replacement Car means a car purchased by or 2 anY relahvc unless at fhe hme of the accident
or lossleased toyou or your spouse to replace;your ear.

Thrs; pohcy will only provide coverage for the a the car currently ts;or has within the last
rep.lacen?ent car if you or.your spouse., 30 da}?s been insured for habrhty cover-

age andli. tell us%about'itwifhrn•30 days afterits
dehvery toyou oryour spouse; an d " b the driVer is an insured who doeS not own

2 pay - us any added amount due, or lease the cur, ;.;

^ 4ddiflnnal Car - means an added carpurchased 3,4ang otherperson resrduig m tfle game house-
by or leas d to you or your spouse. This policy hold as you; your^ouse or,any telahve; or _
wtll only provide coverage for theaddiironal c& . !ifc 4: an cmployer ofyou; your spouse.or anyrela-`

rt ts a,private pusseriger earand we insure %
all'otherprivatepkssercgercar's or Non-oivned cardoesnotincludea

2. , it is,other than a pnvate passenger car:
and we insure all cars

owned by you oi your spouse on the date of its,
delivery to you or your spouse.

Tt is policy provides coverage for the additional
car only until the earlier of;

1. . rented car while it is used in conneetion with
business; orthe insured's employment or

2. car which has been operated or rerited by or
in the possession of an insured during any
part of each of the last 21 or more consecuGve
days: If the insured is an insured under one
or more other car policies issued by us, the 2 b
day limit is increased by an additiona121 days
for each such additional policy.



Anori-owned car mustbe a car in thelawful posses- Temporary Substitute Car- means a car not owned.

Person - means a humanbeing:: breakdovin, repair, servicing, damage or loss. Atem.

sion of the person operating it: by yau. oryour spouse, if it replaces your car for a`

Occupying- means in, on, entering or alighting from: short time. Its use has to be with the consent of the
ownei Your car has to be out of use due to 't

..^rv,u^yauu^^u.uac^ur uuuiwimiucacu a;iun-uwneaPrivate Fassen2er Car='means a car; .:. ?
I with four wheels

gon Utrlity Vehicle = meahs a. motor vehicle with:ieho r or stat on wae private passeng2 f t

3.. designed solely.to carry persons and their

Relative - means a person related to you or your
spouse by. blood, marriage or adoptian.who resides
pnmanly with you::It inclndes your.iunmarrIed and
unemancrpated child away at,scpool.

Spouse = means your husband or wife who resides. the declarauons page,
pnmarily withyou:

;DECLAi2ATIONS CONTINIJED

,:-
Vi'e. the State Farm MutualAutomobile Iiisurance
Conipany, agree to insureyoic according to th@ terms
of tlus pohcy :based;

I. Dn yourpayment of premrum for'the cover-
- ages you chose, and •

2. . in reliance on your statements in these decla-
rattons.

Yo[e agree, by acceptance of this policy that:

1. the stateikients in.these declarations are your
statements and are tive; and

2. : we insure you onthe basis your statements

3; any application for the insurance provided by
-this pohcy, including any wairanty s.ade by
" you, is a part of this pohcy; and=; : .

4: this policy con[ains all.: of the agreements :.
between you and us.or any of our agents.

Unless otherwise-stated in thB exceptions space c.n.
the declarations page, your statements are.

P."I.: a pickup;panel or van body; and:

2.` a Gross Vehicle Weight of10000 pounds or

You or Your -: means the named irisured or narned
insiireds shown on the dcclarations page:

Your Car-means the car o'r`'the vehicle described on

1. Ownership. You are the sole owner ofyour
car:

2., Ltcense History: . Neither you nor any mein-.
ber of your household within the:past 3.years
hashad a lioens"eto dnve or vehicleregrstra-
tion suspended,revoked orrefused.'

3Dnving Record Iiistory Your iespanses on
the ap licatton as to whetheryou, anymem-
ber. ofpyour housebold or. anyregular driver
has had an accident or sustained a]oss or has
been:fined„ convicted or forfeited. bail for
traffic violations, are accnrate.

4:-.Use Yourcar is psed for pleasure and busi-
, ness.

All statements in the application for insurance and in
the declarations are warranties. This policy shall be
voirl frnm rts incenfinn ii anv: warrantv made bv vou
is found to be.talse.



= WhBn.Coverage Applies: .

The coveraQes you.chose.app'ly to. accidents and
losses-that take place'during the policyperiod,

The policy period is shown under "Tyolicy Period"
on; the declarations page:and is-for successtve-peri-:
ods of six months i eacH: for wh'ich. you pay the
renewal preniium. Payments must be..made on or
before:'the: end of the current policy p' . eriod. The
tiolicv period begins,and,ends.at12;01 AM. Stand-

.ard`1 rme at me address Snown on[he deeiaratrons
^ ..

page.:

Wliere CDvegage Applies '

The coveragesyou chose apply:

FINAPFCEY) VEa3iCLES.'

If acreditoris shown m the declarations, we may pay The coverage for the creditor s interest onIy is valid
any comprehensiva or'calltsion loss to: until we terminate tt: ;Wa wi1I_ Aot terminate such

1 you and if unpaid theye airer or coverage oecause or

2. you and. such .credttor, as its mtere.st may
appear; 'when ive.trnd tt is not practical to
repair^our car; or

3. the cred-ttor. as to.its mteiest. if voui' car hac

in the United:5tates of. America,.its territories
and nossessions or Canadal or: >' .

2. 'while the insured vehicle is being'shipped
between their ports

The Iiabtltty^ inedtcat payments andphysrcal damage.
coverages aIso apply in Mezico within 50 miles of
the:Umted States border. A physical.l damage cover-

' 'age Ioss inMexico is. defermined onhe }^asts of:cost
at the nearest;United States pornt.F

D''eath, dtsrrieinbermerit and' loss of sieht. io€aI d'rs=
abmty end loss ot earnings -coverages apply any-
where tn the world ;.

anyact or negligence of the pw.rier or`bor-
'zowei;or A`;

2. a change rn.the ownership or; interestun-
_,; known to us, unless the creditor knew of it and

failedao tell`us'withm 10daysbeen repossessed,'- ; .'

When we pay:the creditor foriloss fotwhtcfiyou are
not covered, we are entitled.to the creditor's right of

right to recover the full amount of its cTatm " ^nrlottee ..

an^-errcir.in thedearrinAnnnfthpvehiclr.

d t of te i ti n f h r d ' i11The a e na onn o t e .itorec s interest wrecovery against youto the extent of ourpayment.
Our right of recoveiy sha11 riot impau the creditor's 1ie at leasL 1Q days after;t(ie date we mail the termina-

_. ,. -... ,.. ., . ... . : ;: ..s; ;:.
. . ...

^;REPORTINGA CLA.IM iINSURED'SDFITIES

1: Notice to Us of an Accident or Loss

The insured must give us or one of our agents
written notice of the accident or loss arq soon as
reasonably possible. The notice must give us:

a: your name; and

b. the names. and addresses of aIT persons in-
voived;and

c. the hour, date, place and facts of the accident
or Ioss; a

: d. the names and addresses of witnesses..

2. Notice to Us of Claim or Suit

If a claim or suit is made against an insured, that
insured must at once send us every demand, :
notice or claim made and every summons or Iegal .
process received:

3. Other Duties Under the Ph.ysical Damage
Coverages

When there is a loss, you or the owner of the
property also shall:

a. make a prompt7eport to the police when the
loss is the result of theft. or larceny. .

8357



b. protect the dainaged vehic]e: W e willpay any
reasonable expense incurred to, do it.

c. show us the damage, when we ask,

d. provide all records, receipts and invoices, or •-
cel-tcfied copies of them.. We may make cop-

.. 1PS .. . ' . . . .. . ,.

e. answer questions undei oath wheri asked by
anyone we name, as often as ive reasonably
ask;: and.signcopies of the answeis.

4 OtherDirtiesZlnderlbledicalPayments,Unin-
stired Motor Vehicle, Uninsured Motor Veiri-
cle Property Damage; Death, Dismemberment
and Loss, of 5ight, Totad Disability and Loss of
Earnings.Covezages

idjur whichn who suffes a bodilrsA ys yony pe furnish. -'results in a medical payments coverage claim
must notify us of the claun in writing as soon as d. nnder uninsured motoi vehicle proper2y dam-
reasonably possible after the person's first ex-. agecoverage:
amination or treatmentresulting from the bodily
injury. Anotherpers®n may give us the required (1) report the accident to us witliin 30 days:
notice on behalf, of the injured.person. (2) send'us at once a copy of all suit papers

' when the parryliable for thc.accident ts
Theperson making claim aIso shall: sued for these damages:

a: under the medical payments, uniiisured motor S. Insured's Duty to Cooperate Wit1i Us
vehicle, death, dismemberment 2nd loss of ^e insured sball coopeiate with :us and, whensight total. disability and loss of earnings. asged,'assistus in

(1)' give us al1';the details about the . death; " ° _7 "
rntury; treatment aiid other informatioti b' secunng and o vmg evidence,

person or hrs or her legal representattve
e

we need to deternune the amountpayable.

(2) be examined b,physicians chosen and
...-:<paid by us as often as we reasonably may

ire..A copy of the report will`be sent.
e person upon wntten request; The

authorize.us to obtain alltnedicat repoits•• b:. utcur any eapense, other than for first atd to
and records, others.

(3) answer questions under oath when asked
byanyone we name, as often as we rea-
sonably ask, and sign copies of the an- _, .
swers.

b. under the uninsuredmotor vehicle coverage:

(1) report a"hit=and-run'' accident.to the po-.
lice within 24 hours and to us within30
day5.:

(2) let us see the insured car the person oc-
cupied inthe accident:

(3) send us at once a copy of a[I, suit pa' ers if
thePerson sues the party liable for the.
acetderitfordamages: ':. .

c. urider the death; dismemberment and loss of
sight,. total disability; and, loss. of earnings

c attending,. and getting witnesses: to attend,
hearings and tnals : .,

The insured shall not, except at hisor her own
cost, voluntarily:

a:; make anypayment or assume any obligation

rson is dead or unable to act, shall to otliers; orif thep

coverages, give us proof of claun on forms we

8357
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SECTIOPI I = LIABILITY -- COVEY2AGE A, :-

You have this coverage if "A"appears in the "Coverages space;on the declarations page

our request.We will c.- at

1 pay damages . which an insured : becomes We have the right to investigate,negotzate andsettle
legally hable to pay benause of any claim or surt.

a bodily injury to others, and Coverage for the Use of Other Cars

b damage to or d'estruction of property in=, The ]iabiTity coverage extends to the use, by an m=
cluding loss of its use; :. sured, of a newly acquzred car, a ternporary substz- :

tute car or a rion-oi6ned car ?
causedbyaccidentresulting fiomthe.owner=
ship; 'maintenance or useofyour car;'and Who Is an I.nsured.

any sutt:aftar we have paidW ew;ll notdefend ,
the' applicable Iimif of oui ltabi3itg for the
aBoid'ent wliich is the basis of.thp l'avsuit

In addition to the limits of liability, we will pay for
an insured any costs listed below resulttng from such

1 Court costs of any surf fordainages.
a.;.:: a_biu; dd .: .

2.. you;. .
2 your spouse;;
3: "the relati.ves of the first person named in the

- declarations•-

4: any otherperson whife using such a car if its
use is within the scoper,f.consent pf.you or
your sPouse; and

2. Interest on amages owe y. e znsure ue_ 5: r any other person:•or organiaation liable
to.ajudgmentand.acc;uutg for the•use of such_a'car<by..,oneof the
a;afterthe judgment and.unW We pay, offer above znsureds

or depostttn court the amouht due under ^en we iefei to a non oivned car, znsured means:[
this coyerage or

b. before the Judgment, where owed by. the
fustperson named iri the de^clai'ations

law, but only on that part of the judg=. 2. his or hei spouse;
ment we pay. 3 their relatives; and

3. -Premiums or costs of bonds 4, any. person or organiaation which does not
to secure the release of an insured's prop-.: own or,hire the carbut is liable for its use hy.
erty:-attached.under, a court.drder, The ;:^neoftheabovepersons
amount of the bond we pay for shall not ^gE IS NO COVERAf'iE FQR 1VONOWIVED
be more than our limitof liability; and CAKS:

b;'-. i•equired to appeal a decision in a suit for
damages if we have not:paid our limit of
liability that applies-to thc suit; and

ci up to $35o for eacli bail bond' needed
beca e.of an accident or traffic violation.u^

We have no dtiTy to furnish or apply for any
bonds

4. Expense incurred by an insured.

a:. for.Ioss of. wagesor salary up to $35 per
day if we' ask the znsu'red to attend the trial
of a civil sutt '

b. for fust aid to others at the time of the
accident

I:. IF• THE..DECLARATIONS-STATE THB'
"USE"OF YOUB:C:4It IS.OTHER THAN
"PLEASURE AND BUSINESS"; OR

2. WHII,E.. ;'.

8357 .

2 defend any suit agauistt ait uzsured for such W?en we refer to qzz'r.'car, a newly acquired car or
tb E t in t d ss Z u e car, szi e mean :damages with attorneys hired and paid by us. a temporary su

a.: BEING REPAIRED, SERVICED OR
tJSED-BY ANY PERSQN. WHILE

;':THAT.PERSON IS WORKING IN
ANY CAR BDSdIVESS OR

b. USED IN ANY OTHER BUSINESS
OR OCCUPATION. This:doesnot ap-.
ply to a private passeager: car driven.
or occup ted by the first person riamed
in'theeclarations, his orher spouse
or their relatives.

^`^^'.



Trailer Coveiage ` : . :.. A motor vehicle and attached trailer are one,vehicle:
11tc1cwLC, reAJ- _e(1. .1 Trailers de.ai¢ned to be nulled bv a nrivafe Das- wc ll11111u Clc 1Iul lnl:

senp,ercar or a utility vehicle, except those trail- When two or more motor vehicles: are insured under

used by an utsured: .
ers m 2.a. below; are covered whi e owned or. this section the limits apply separately to each.

Fann implements and fann.wacons are consid-
ered traileis while puIled on pubilc roads bya c.ar
we insure for liability.

These trailers are not descnbed in the declara:
tions aad no extra premium is charged.

2, The following trailers are coyered only if de-
scribed on the declarati_ons.page and extra. pre-:.
tnium is paid:

a. those trailers designed to be pulled by a pri-
vate peissenger car or autility vehicle:-

(1) if designed to carry persons; or

(2) while used with a motor- vehicle whose
use is shown as "conunercial" on the dec-

^Iarations nage (trailers-used only for
pleasure use are covered even if not de
scribed and no extra premium paid); or

(3) while used as premises for office; store or
display purposes or

b' any tcailer not designed for use with a privare
: passenger ear.or a utility vehiele. •.:

THERE IS NO COVERAGE yJIEEN P: TRAILER
IS USED WII'H A MOTOR-VEHICLE OWNED
OR.HII2ED BY YOU WHICH WE DO NOT IN-
SUREFORLIA$ILPI'Y COVERAGE.'

Liuiits of Liability

T.he amountof bodily injury liability coverage is
shown on the declarations page under "Limits of
Liability -CoverageA-Bodi1y Injur;EachPerson,
Each Accident'.'. Under."Each Person..' is the.amount
of coverage for all damages arising out of and due to
bodily inlury to one person, 'Boddy ury'to: one
person" includes all injury and dama esto others

(1) you-oryour. spouse; .

(2) any relaiive;

(3) any residentof your household;' or :

(4) any. agent; employee or partner of you,
-Jour spouse, any relative or such resi-

This coverage is excess for (3) and (4) above
arising out of and resulting#forn this bodilyinjury. 2. FORANYBODILYINIURY.TO: .`

" "Under. Each Accident is the total amount of cover- : -
age; subject to.ihe amount shown under "Each Per-
son", for all such damages arising out of and due to.
bodily injury to.two or more persons in the same
accident. :

The amount of property damage liabilitycoverage is
shown on the declarations page nnder "Limits of
Liability - Coverage A - PropertyDamage, Each
Acc dent".

We will paydamages forwhich an insured is legally
liabfe upto these amounts:

The limits ofliabilitv are not increased because more
than one person or organization may be an insured.,

8357

The liability coverage shall be excess over and shall
not pay again. any medreal expenses paid under the
medical payments coverage

When Coverage A Does Not Apply

In addition to the limitations of coverage in
an Insured" and "Trailer Coverage":

THERE IS NO COVERAGE:' " .

`Who Is

1. WFIILE ANY VEHICLE INSURED UNDER
THIS SECTION IS::. .

a. REN'I'ED TO OT1t-RS.

b.'. 1;JSED TO CARRY PERSONS FOR A.
CIiARGE. This does not apply to the use on
a share expense basis of:

(1) a prcvate passeiiger car; or

(2) a utility vehicle; if all passengers: are iid-
ing in that area of the vehicle designed by
the manufacturer of the vehicle for carry-
ing passengers

c. BEING REPAIRED; SERVICED OR USED
BY• ANY PERSON EMPLOYED OR EN-
GAGED IN ANY WAY IN A CAR BUSI-

.NESS. This does not apply to:

a A FELI:OW EMPLOYEE WHII.E ON T'HI
JOB AND ARISING FROM-THEMAIN'I'E
NANCE ORUSE OFA VEHICLE BY AN
OTHER EMPLOYEE IN . THI
EMPLOYER'S BUSII4ESS.:.You and you
spouse are covered for such injury to a fellol
emplovee. :

b. ANY. :EMPLOYEE OF AN INSURE;
ARISING OUTOFHLS OR'.HEREMPLO)
MENT: This does not apply to a househol,
employee who.is not covered oi required
be covered under any worker's compensaflc



ANY INSURED OR ANY IMEMBER OF ._:.:vehicle liability coverage applicable to the acci-

But coverage applies to a rented; 4. Newly Acaluired Car
OF OR TRANSPORTED BY AN INSURED. or self-msurance.

4. FOR ANY DAMAGES TO PROPERTY
OWNED BY, RENTED TO; IN.THE CHARGE then this coverage is excess over such insurance

•

AN INSURED'S FAMILY RESIDING 1N dent.. :
e. .. . _ p. y..THEINSURED'S HOUSrHOLll 3 T m ora Substitute Car Non-Owned Carr

FOR.. '. ,. . _ raz er ...-

b AI*IY PERSON WHO IS ANEMPLOYEE senger epr or utztity:vehtcle:
OF THE iINITED STATES OF AMERICA a. hasother vehicle lrabrhty coverageon rt or
OR ANY OF ITS AGENCIES, IF THE PRO `
,VISIONS OF THE FEDERAL TORT ' b isself-insuredunderanymotoYvehrclefinan=
CLAIMS ACT APPLY ' cial responsibility law,'a motor cariier law or •

ANY OF ITS AGENCIES; OR. or a trat er desrgned for use.wtth a pnvaie pas-
a, 'IHEIJNTTEDSTATES OF:AMERICA ORIf a tempor¢ry substrtute car, a nan=owned. car

-'any similar law,

OR HIS OR HER AISURER, UNDER ANY Financ'ial Responsibility Law` °
5. FOR ANY OBLIGATION OF AN`INSURED, i^otor vehicle Coni `ulsor9Insurance Law or

a residence,or THIS`COVERAGB`.DOES NOTAPPLY IF
b: private garage, THERE IS. OT.HER: VEHICLE LIABILITY

COVERAGE ON A NEWLY ACQUIRED
a cdr weinsuredamaged by . CAR.

'i'vvF C1F W(1RKR.R'S<'.FtMPF.N:4ATTnN OR . ... . . . . . : , .. .... ,
DISABILITY OR SIMILAR.I:AW. ', J. Out-of-State Coverage „

6 FOR LIABILITYASSUIv1Ep BY THE IN- If an tasured under the habifity coverage is in
,•SURED .UND:ER,ANY, ^ONTRACT OR . another state or Canada and,.as,a non-restdent,
AGREEMENT becomes subject to its motor vehicle com ulsory

ALES AGREEMENT ^IOT.SHOWN INTHE ..; :eragerequu•ed by the law; and -
^UIRED CAR IS SLTBSECT, TOANY LIEN OR ^ a- thg policy will be interpreted to give the cov-

7^;. WHILE. YOUR.'CAIL: OR^ A,NEWLYAC-- msuranee, nanci responsr rity orsrmtaz

DECLARATIONS. Thts.doesnotapply to you.

If There Is Other Liabihty.Coveragc''

<1: Policies Issued by Us to You; Your Spouse or

^f- ..,.^an ............:Asa..«As .,....1^.,.. ,.. r.f^,ff„nn-o.

Any Relatrve

If two oc more v.ehicle lrability polietes: isSUed by
spozise'or an3 relatxveapply td

the sainb' accident."the"total limtts :of liability

b, the coverage so given replaces sny coverage
in this policyto the extent required by the law.

'insured s o eiatlon maintenance or=for the
upder;this policy.; use of a car insured

Any.coverage so extended shall bereduced to the,
extent,other coverage- applies:to:the accident. In
no`event shall• aperson collectcnore,than once.

unoer'21t sucn ponctes snatt notexceea-inat or me 2. : Financial Respansibility. Law
policy.with the highesi Iiinit pfliabihty!)!''

2:, Other, Laabfllity ,Coverage:,Available From
OtLei Sources ; .' .

- em 1, if.other vehicle hability covet-Sdbject to
itaQe appliesi we afe liable only fvr our uhare of the.

" damaaes. -Oursbare is the: per cent that the limit
-`'ot habili'ty^of this:policy bears'to the total ot'alt

;,-; financial responsibility, and while.required dur-.
ing the policy period,.this policy shall comply
wtthsuch law to the extent required. The insured ,
agrees to repay us tor any Payment we wourc nor

-,have had to make under chetaerms of this policy
except for this agi•eemenk



SECTION II-14^EDICAL PAYMENTS - COVERAGE C

You have this coverage if C" appears tn the ``Coverages' space on the declarations page.

ear of the date of the acctdent other noncompensatorydamages. - .

10
.8357

MEDICAL EXPENSES Persons for VYliom Medical Expenses are Payabie ;.

for^bode ytn,lury caused by, accident, for servtces tatned by,
We will pay reasonable medical expenses incurred, We will pay medtcal expenses for boddy inju.ry, sus-

eamem , ec ata ons,t tTh f d al sur- a. e us person nmessa cd
rurmsnea wtuun mree years W. uic unic ui uic a:ci- 1 th f' d' th d' I iiry ,ent. ese expenses are or nece
eical: X-ray, dental,,;ambulance; hospital;
protessionat nursing and lunerat services, cyegtasses,
hearing aids, and prosthetic devices

These incurred expenses must be: ,.. -

1. for:

b.,.medicalsupphes';:medicafionor drugs

a. 'services performed;,or;

bv a medical nrovider licensed by the state to
provide the specttle medical seivtces; and ,

2. for funeral services.

REASONABLE MEDICAL EXPENSES DO NOT
INCLUDE EXPENSES -

1 POR. TREATMENT, SERVICES PROD-
UCTS OR PROCEDURES THAT ARE:

a. EXPERIMENTAI. IN NATURE, FOR
RESEARCH. OR. NOT'.PRIMARILY .
DESIGNED TO SERVE A MEDICAL .

relahves ,
b,. NOT, COMMONLY AND :CUSTOM- Deciding Amount.

tixil r--n^^^uivrtct^ rnxvu^n- d d th` h'llb d'd da ec

2. IbTCURRED FOR compefent and i arhal arbitrator. These two shall

-. est of theTLYIN]URY; OR decided by arbitration:upon'wntten requMENT OFTHEBO ^D
person rtiakin claim or us. Eacli p arty shall select a

The bodily injury must be discovered and treated The arbttrators shall not award punitive damages or

t t tbodily injury sustained. necessary, wt e amoun ue mg q.
reasonable and necessary medical expenses only.

.emine if they are reasonable and necessary for the ° p d b' ual to thehh
revtew of the medtcal expenses and services to deter- , r not th e andm°dical ex enses were reasonab

a: THE-USE OF THERMOGRAPHY OR select a third one. If unable to agree onihe third one
e of amay reqd'est a judither arfn 30 da ;hi gyys e pt t° OTHER RELATED PROCEDURES OF w trfi h h a bitra ontc -t e rcourt of record in the county in wA SIMILAR NATURE is ending to select a third one. The written decision

V. _THE PURCHASE, OR RENTAL OF of any two arbttrators shall, be binding ou us; the
EQUIPMENT NOT .PRIIvIARILY-DE-; persommaking xlaitit; any asse of the person
SIGNED TO SERVE A MEDICAL rriaking:claim and an.y person or organization with
PURPOSE. whom the person making claim expressly or impli-

We have the right to make or obtain a utilization ^ly contracts for the rendition of medical services.
The arbitrators' decision shall be limited to whether

r ege s a eOUT THE MEDICAL PROFESSION:' The amount ue un er rs cover
by agreement betwcen ¢he person mang claim andAND VJITFIIN THE UNITED STATES .
us. If there rs. no. agreement, the amount due shall beOPRIATE FOR THE TREATAS• APPR

b. his or her spouse; acid,.,

c. their relatives

These persons haue to sustain the bodily in-

a. while they operate or occrzpy a vehicle
covered.under the liability section; or .

b. through being struck a's a pedestrian by a
motor vehtcle or trailer... : _ ..., . - : ^ .rz<-•

A edeslrian means aperson not an occupant
^of a motor vehicle or trailer

'2:' an p other person while occupyirig;

a. a vehicl'e cov'ered under the liability cov-
` erage zcept anon-ownedcai'. Such ve-

11- htcte as to be used hy ,aperson who is
insured under the liabilityr.coverage; or

b. a non-owned edr:The bodily4'njur,yy has
-`to,tesult from such cur's operanon or

occupancy -bg the firstperson pamed in
the^declaiations, his °i herspouse or their



The cost of thearbitrator and any ezpeiC witness shall 2. When'tu+o or more motor.vehiales are insured
be paid by the party who hired them. The cost of the ander this section the limitsapply separately
third arbitrator and other expenses of arbitration shall to each:
be shared equally by both partres if TherP Are Other Medical Pavments Coverages :
Tfie arbitration shall fake place in die coanty in vYhich 1: Non Duplication

making claint resrdes unless the partiesthe person ,.
agree [o another place.; 5tate coutt rules governing Noperson for whommedical..expenses are pay-
procedure and adrmssron of ev+dence shallbe used. able under this coverage shallrecover.more than

ment of 1Vledfcal ^irense,
once for the same medica7 expense.under3his or

Pay . similar vehicle insurance ,

yYe -may pay.the,injur.ed person or any person or Z. Policies Issued by Usto You, Your Spouse or
orgafanizattonperforming theservrces: Relatives

DEATH If two or more policies issued by us to you, qour

000 ` spouse oryour relatives provrde vehicle medtcal
in addition to mcdtcal ex ensesa $1illWe y, p , ,pwbeqanseofthe.death of • _payments coverage and apply to,the same bodily:: ..... uiJnrysustained

I. the fustperson nariied m the deelarations; or a: whtle qccupy:ng a non owned car, atempo-

2 that erson's8pouse rar} sunsiuuie cr^r; or.p ^

12. be dtie to accident while. occupying or, 3. Subject to items l and 2_abover•

other cause; and- Hmit of liability. .
1. be the duectresult of the boddy tn,^ury and no - shall not exceed that of the.policy withthe ighest

e
the total limits of liability under all suchpolicies

.,. , ^ . .. ., ., _ _
death has to• b: as

apedestrian
Th

.: through berng struck by a motor veluc e. or
ita b e aa^trailer; and

3... occur within 90 days of the accident

The $1,000 shallbe paid:

1. to the surviving spouse; or, if none,

2. atour option to a parent or guardian or the
'deceasedperson s estate.

The amount payable is increased to $2,000, if at the
time of the accident, such deceased person was using
the vehicle's complete iestraint system as recom-
mended by the vehicle's manufacturer.

utst c r, a non-owned. if:a tempor ry Su
. car or a. tcailer has other vehicle medical.

payments coverage on it, or

b. if other vehicle medical payinents coverage
applies.to bodiiy injury:sustarned by a pedes-

this coverage is-excess.,

THIS COVERAGE. DOES NOTI APPLY IF
THERE.IS OTHER VEHICLE MEDICAL

: PAYMENTS COVERAGE ON ANE'WLYAC-:

Limit of Liability 'p^RE IS NO COVER^AGE:
Medical Expenses. The amounti of coverage for medi- .i ' WfIII E A NON-OWIVED CAR IS USEDi.cal expenses, mcluding funerai services, ts shown on
the declazations page under "Limit of Liability - . a. BY ANY PERSON EMPLOYED OR EN-
Coverage C- Each Person"- If the amount shown is GAGED IN r1NY WAY:IN A CAR.BUSI-
$3,000 or more; the most we pay for funeral services NESS; OR
is $3,000 per person. b.' IN ANY OTHER BUSINESS OR JOB. This
Death. T'he total amount w8 pay far a death under all

. policies is the maximum amount payable under one.
policy for a death,

Two or More Vehicles

1. A motor vehicle and attached trailer are oae
vehicle as respects limits.

.. 'in the declaiations, his or her spouse or apy ,
relative is operating or occupying a privdte
passenger cor.

2: WHILE OCCUPYING OR THROUGH BEING
^ STRUCK BY. ANY. MOTOR VEHICLE OR.

8357



a. .,-,^oi^,^n,., mruNL z t VK u sl;- Urrrus='...
LIC ROADS ^WHILE OFF PUBLIC
RUAllS; i)R _ ,. 1

b. OCATED FOR USE ?.S A RESIDENCE.
- OR PREMISES; OR ,

c. THAT RUNS ON RAII.S OR CRAWLER- .

a. SUSTAINED WHILE'•OCCUPYING.OR
THROUGH BEING STRUCK BY A VEHI--
CLE.OWNED BY.YOU, YOUR SPOUSE,..
OR ANY RELATIVE, WHICH IS NOT IN-
SURED UNDER THIS COVERAGE; OR

SUSTAINED. BY ANY PERSON, other
than the first person named iu the decIara=:. .
tions; his or her spouse or their relatives,
WHILE OCCUPYING A VEHICLEr..'. .;

(I)RENTEDTOOTHHRS; OR.

(2) USED' TO CARRY PERSOIVS FOR A
CHARGE: This does not apply, to apri;:

- vate passenger car used on a shareex=
pense basis.

S. WHILE YOUR C.4R OR A. NE6VLY AC- `.
QUIRED CAR IS SUBJECT.TO?.NYLIEN OR -

ALES AGREEIvIENT NOT SHOWN IN THE
DECLARATIONS: This does notapply to you:



i,ut,Trnu m- rlurracriRFn iexnTnu vF.MC'T;F..- COVERAGE U AND_ •'
TJNIIetSi7itED 11<IOTbit VEI3ICLE PROPERTY DAMAGE = COVERAGE Ul

UPIINSURED MO`'OiL VEIIiCLE 'COYSR- unidentified operatoi of the•land motor vehi-
AGEU cle- Thetesumony,of an insuredseeking

recovery shall not constxtute independent cor-
You have this. coverage if "U appears rn. the "Cov- roboratrve evtdence, unless the testimony is
erages" space on the declarations pagesupported by additioiial evidence
We will pay datnages for bo$ily injuryan insured:. An undnsured motor vehicle does not include a land'

l is legally entitled tn collect froni.the owner or motor vehicle:
driver of an urs=nsured neotor vehick; or 1. insured under the liability coverage of this`.

2. would kiave been legally enhtled to collect policy;

except for the fact that the owner or driver of 1'2:, owned• liy; furnished to, or available for the
the un:nsured motor vehicle has an immuiuty s orise or an reC^under. Cha ter 27A4 of the Ohio Revised renVeular use ofy®u,?our p any

Code or a plomatic, intmunity. :

The bodzly snJury inust be sustaazned'by an insured 3ownedoroperafedby'aself msurerunderany
and caused-by accident ansiing='out of the operation, motorlvehicl'e financial responsibility law, a
mai'ntenance orvse of an ttainsuredmotorvehicle. motor camer laly or any similar law;

THHRE IS 1vO CQ^RAGE UNTIL., THELIMITS 2 4 owned.bX any government oi^ any of rts politi-
l th -ii a es un ess e operagencsions or.OF LIABILITY.'OF ALL BODILY;INJURY LI- cal subdiv

yNDS ESND POLICISS TI3AT APPLY tor of the land motoi• vehicle has an iminunitY B= Ot1 BILIT13 the Ohio RevisedAVE^BEN.USEDUPBYPAYh^ENTQEJUDG- under Chapter 2744 of

T^ritn'sured Mater Yenu le _= means. + " ' ?. ' ; 5;: designed i or use mainly off:pubiie roads ex-.

mainte-nd motoi vehicle; the ownershi1" a l pa.
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nance or use of which is 6. while located:for use as premtses.

a`not msured or bonded for bodily injury Wbo Is an Insured
haluhty at tTie tune of the accident or

jnsuied - means the person or persons covered by,
b. insured or bonded for bodily injury liabil= uninsured motor vehiele coverage

e accident ut .of thity, at.the time b... :., This is
(1) the limits of habdity: are, less than

req . ^y e nanci resonsi i-uired th fi al b 1 p, the frsfperson naiiibd m ffie declazarions; :- ,
ity act of e state. w}iere your car is
maimy garageci; or : ..

(2) thelutnts,of.,liabxhty .,^ ;

(a) are less.than tlie limits yort carry
' nxotoY vehicle cov.foi• uriinsured

erageuitder this popcX; or

(b) have,heeir reduced 6y payments
topersans. other than an insured

. to an' amount:less. thari^ the liniits
you carry foruninsuted motor ve
hicle:coverage,under this_ policy

(3) the insuring. coriipany: denies cover-
age or is,or becomes msolvent;: or

a land inotor vehicle whose. owner. and opera-
^tor remain iunidentifiedbut independent cor.

,: coborative evidence exists to.prove that the.
bodily injury.was proXimatelycaused by jhe

2: hisorherspouse`,'-

3. their telaixves; and ,

#;. ang oG'teiperson g/lule occupying:

" a ya%:r c^ ; a feiriparary r^,bstitufe car, a
' rsewlyacquired car or a trailer attached to `

such car.,Su¢h vehicle..has to be used -:.
within theacope of tt}e consent of you or
your spouse; or.

b. a car not owned by you, your spouse or
any relative, or a trailer attached to such
a car. It has to be driv8n by the first
person named in the declarations or that
person s sp®use and witbin the acope of
the ownei s consent

Such-..other person occupying a vehicle
used to carry persons for: a charge}s not an
insured,

1' ^^^^ ,.



5: any person entitled to recover damages be-
cause of bodily injury to an insured under 1
through 4 above.

Deciding Fault and rlmount..;

Two questions must be,decided by agreement be- We will pay any amount due:.
tween the irisured and us:•` ...

1. Does the ownerpr driver of the uninsured
motoc vehicle legally owe the insured dam-.
ages; and

2. If so, in whatamount?

If there is no agreement theni:

1. If both parties consent; these questions shall ., Limits of Lrability_
be decided.hg arbitration as follows:.

Eachparty shall select a compefenf"and im-
partial -ar6itrator, -These two shall select a
thud one. Ttie written decision of any two of
the three arbitrators shall be binding. on each
party. If the'two selected arbitrators are un-
able to'agree on a third one`witfiip 30 days, peis'on" includ"es all`injury; and ,damages to
the rnsured shall proceed as provided in item ` others arising out of and resulfrng from this

; 2 below fiodily injury., Under Each Accrdent' is the
fofal aurount of,coverage; sub^ect'to the
amount shown uhder 'Each Person"; for all
such damages snsing:outof anddue to bodily
tn,lury to two or more persons in the same
accident:

The cost of the arbitrator and any'expert wit-
ness. shall be paid by the party wfio hired
them.' The cost of the.third arbitratof and
other exp" ensesof arbitration shall be shared
equally.by both parties

The arbitration shall take place in, the county
in which the insured resides unless the parties
agree•to anothetplace,,.State^ court rules gov-
ernmg procedure and.admission of evidence
shall be used; or

2. If either party. does not.consent to_arbitrate
these• questions oi"if the. arbitr'ators serected
by each party cannot agree.on the third-arbi-
trator, the rnsured shall

a. file a lawsuit in the proper oourt against
the owner or driver of•the iiniusured mo-
tor. vehicle. and us, or if.such o.wner oF
driver is unknowii, against us; and ..

b upon filing, inimediately grve us copies
ot the summons and complainu filed by
the insicred inthat action; and. .

c: secure a jndgment in* that action. The
judgmentmust be thee final result of an
actual trial and an :appeal, if an appeal is

3, Ifthe insured files suit against the owner or
driver of the uninsured motor vehicle, we
have the right to defend on the issues of the.
legal liabiltty of and the datnages owed by,
such owner or dnver.

We are notbound by any:judgment against
anyperson or organization obtained without
out Wntten consent. ` . . .

Payment of Any AmouratDue;

1. To the.irisured;.

2. to a parerit or guardian if the iiisured is . a
minor or an incompetentperson;'' °

3 to the'survivmg spoikse, ori

4. at oui option to aperson au{hor zed by law
to receive such payment

1The atnount of coverage isstiown on the
declarations page'under `Limits of Liability

,U- Eaeh Person, Each Accident". Under
,;."Each Person!' is the amountof coverage for

all damageS ar sing outi of and: due to _badily
injury to one.persan_ :fBodily injury to one

2. Any"payment made to: a.person under this
aoveragp.shall reduceany amount payable to
thatperson under the bodily injury liability
coyerage::.

3: `The'limits of ltability are not increased be-
cause

a, rriorethan oae.vehrcle'is insured.under
thispolrcy

b more thau one person rs insured at the
time of the accident

The mazimum total amount payable to all
'.tnsureds underthis coverape is the difference
'^ between the "eachaccident' limits of liability
of this coverage:and the aniount paid to all
insureds by or forany person or organization
who:'is or maybe hel& legally liable for the
bodilyinjury

Sublect to the above; the inost we pay for all
damages ansing out of and due to bodily injury
to one person:is the.lesser of:

1. the difference between the"each person" lim-
its of liability of thrs coverage, and the
amount paid for that bodily injury by or for

. anyperson or organization whoas or may be
held legally.liable for the bodily injury;.or



2. the difference between the' amount of dam- 4•: FOR PUNITIVE OR EXEMPLARY DAM-
ages for such bodily injury; and the, atitount AGES:
pard for that bodify :njury by or for any per= If ^'here . Is Other Uninsured Ivlotox' Vehicle
snn or organization ,who is or who inay be Coyerage,;
held legally iiable for the bodily tnjury .

When Coverage U Does Not Apply . 1..' Any and all &tackm g of uninsured motor vehi-,
clecoyerage.is.precluded.

rliERr t^i Nv t-u vr ccyLra 2, 7f Other Policies Issued By Us To Yoai, Your
1: . FOR ANY INSURED WHO, WITHOUT OUR. Spouse or Any Relative Apply

WRITTEI+l CONSENT,.SETTL.ES Wl'i'HANY Sub ect.to 1 above, if two or more motor vehicle .
PER5ON*OR ORGANIZATION WHO MAY j
BEZ.IABLEFORTHEBODILYINJUI4Y, liability policies issued by us to you, your spouse

or any r.elatiue providing uninsured,motor vehi-
2 FOR BODILYINJURYTOAP1.INSUREDc ^.. c1e coverage ap.ply to the same accident, the.

a. WHILE OPERATING OR OCCUPYING A
total limits of liabtlity under all srich policies

MOTOR VEHICLE OWNEDOR LEASED
shall not exceed tfiat of the policy with the

BY, FURNISHED TO, OR AVAILABLE
highest.limtt,of Iiability

FOR'T14EI2E'GULARUSE'OFYOU YOUR 3. IfAny OtherPolicies Apply
SPOUSE OR ANY RELATIVE IF IT IS
NOT INSUREDTOR THIS COVERAGE
U D E R T H I S P Q L I C Y Q

b: :"TIIItOUGH BEING STRUCK BY A. NIO-
' .TOR VEHICLE.OWNED OR LEASED BY,_

FURNISHEDTO, OR AVAILABLE FOR
THE REGULAR USE, OF; YOU YOUR
SPOUSE OR '̀ QNY REI ATIVE. t_..

c. WHILE THE.INSURED:IS OPERATING
OR OCCUPYING A MOTOR YEIIICLE
WITHOUT A REASONABLE"BELIEF
THAT: THE INSURED IS ENTITL• ED TO
DO SO, PROVIDED THAT:.UNDER NO
CIRCUMSTANCES ^T3II:.Lr AN'IN3`URED
WHOSE LICENSE HAS, BEEN SUS=
PENDED, REVOKED, OR NEVER IS-
SUED, BE HELD. TO^'HAVE A
.REASONABLE:,BELIE$;;THAT TfID I1V-
SURED IS ENTITLED:T.O OPERATE A
MOTOR VEHICLE.. .: ; ..

d. WHEN THE BODILY INJURY IS
"' CATISEb B^' A I4fOTORVEHICLE`OPER-
ATED BY ANY PERSON'WHO IS-SPE-
CIFICALLY EXCLUDED. FROM THE
COVERAGE PROVIDED BY SECTION I
- LIABILITY - COVERAGE A OF' :
THIS POLICY.

3, .TO-THEEXTENTIT.BENEFITS

a ANY WORKER'S COMPENSATION OR
DISABILITY BENEFITS - INSURANCE

b: :A SELF-INSURER. UNDER '..ANY
WORKER'S COMPENSATION, OR DIS-
ABILITY BENSFITS OR SIMII.AR LAW. ., :

c. ANY GOVERNMENTALBODY OR
AGENCY.

`1 aiid 2 aboveSubjectfo

a If. theansu.red-sustains bodily. injury as a.
pedestrian andother uninsured motor vehicle
coverage. appIies oris injured'while occupy -.
ingyourcar, andyourcar is described on the
declarations page of another policy providing

. uniiisured motor vehicle coverage; :

(1) the total l'units.bf liability under all cov-
erages that apply shall.not exceed that of
the coverage wrth: the, highest limit of
liability; and;

(2)' we are 1iable only for our sha;e: Our share
that per centofthe darnages that our

limit of liability determined in 1 above
bears to the total, sum of that limit of
•liabilityarid thelimits,of Irability of all
other coverages hatapply

b If the insured sustains bodily injury; while.
occupy¢ng a vehicle that is:

(1). not described on the declarations page

(2}; dnven by=a perao v . yho ts not an insured

another policy providing nninsured motof ue-

(L).tlie totallimits of.liability under all.unin- :
sured motor vehicle eoveragesthaCapply
shall not exceed that of the coverage with:
the highest limit of liability; and.

(2) we are liable'only for our share: Oui• share
is that per cent of the damages that our
limit of liability determined in iabove
bears to the total sum of that limit of
liability and the limits of liability of all



other uninsured motor vehicle covefages
that apply. .: :'.• .

c If the^insured sustains bodily injury-while
6ccispying a vehicle not owned by you and
such vehicle isdescribed on the declaraGons
page of anothec,poltcy providin g uninsured '
motoi.vehicle coverage, or: its driver'is an
insdred on another pohcy; this, coverag& ap=
plies

(1) asexcess to any uninsuzed motor vehicle .: fs orbecomes msolventcoveragewhich applies.to the vehicle or -. '.. :.
its driver:as primary Cov.erage but The owner of operator of the uniiisured motor vehi-

(2) only in the amount by tivhmh it exceeds
cle must be identrfied:

the pnmary coverage ,. s Ad uninsured motor. vshzcl¢ does not include a land
motor vehicle f

If coverage under more than'one policy ap
plies as. excess: 1 msured under the liability coverage of this

policy, '

t of liability shall not exceed fumished for tfie re ular use ofe between the limit of liabil- g you, your
spouse or. any relahve; ; :; ,

;':3 ownedoroperatedbyaself,insurerunderany
.rinotor' velucle financial responsibility law, a.

motoi•.carrier.law or any.sirrnlar law;

ity of the coveragethatapplies as rimary
and:the highest hmitof liabyof any one •
of the coverages that applies°as excess;

1' not insured' or bond'ed for property damage
liability atthe time of the accident; or,.'

2 insured or bonded for property damage habil-
ityaffhe tunof the aecident bnt

a i the limit of liability forproperty damage
is less than required by the financial re-
sponsibility act of: the tate w1
car is mainiy,garaged; or, . .:

r b: the,ur.suringcouipany denies coverage or

(2). we;are liable.only fot our share.;Our share
is that per cent of the damage's that our
Jimit of liability .deterinined` in 1 above
bears to the total sum .of our applicable
limit of liability`and thelimits of liability
of all.other uninsured motor vehicle cov-
erages that apply as:excess to the accident: .

Payment af Any Amovnt Due % .'
UNIIdSURED M01 OR VEIiICLE PROPER

i I We will a s an dmount dueDAMAGE =.COVERAGE Ul P Y Y
, E :

You have thisooverage if "Ul" appears in the "Cov 1 toyou, or
erages" space on the. declarations page,:The deduct- 2 at. our option toaperson author'ized by law
ible amount is sbown.on the declarahons page by the ..; :.: to receive such:payment,'?
numbe'rbeside Ul ^

. . " T ;...;4^ .,f TSei.:S:4., ^ . . . . .

41' owned bx any governnient or any of its politi-.
cal subdtvtsrons or agencies,

designed for u'se7marnly`off publtc`roads ex=
cepf whtle on pubhc roads; or

6 wliile iocated for use as premises. :

We will pay damages for properly dainage you aze "
legally entttled to collect from the owner or driver of L. The lunit of our liability for properly damage is
an uninsured motor vehicle, but only the amount of u?e lowest of

a $Z;SDD

b- the actual ci vaTue,

c. the eostof repar or replacement.

Actual cash valneis determined by,the market
value, ap and condition of;.the vehicle at the time

,. the aceident occurred. The.deductible amount
Ln that applies is th'en subtracted.•

Uninsured ino'tor vehicle under coverage UI means:

A land motor vehicle; which.strikes your car or a,
newly acquired car and the ownership, maintenance
or use of which is:

such damages rn;exeess of the deductible. amount.
Tlieproperty damage must be caysed'by'accident
arising out of the operation, maintenande or.use of an
uninsured motor vehicle:

Property Damage - means damage to, or the destruc-
tion of, your car or a newly acquired car. IT DOES
NOT.INCLUDB LOSS OF USE OF.SUCH VSHI-..

The cost of repair or replacement is based upon
one of the following

a the cost of repair or raplacement agreed upon
by:you an.



b. a.competttrve btd approveo by us;.or

c. an estimate written based upon the prevailin^ -
competittve pnee; rneprevauinQ compen-

. tive pnce means pnces cnargea by a majority
of the repair market in the area where the car
is to be repaired as determined by a surve.y

. made by us. Ifyou ask, we will identify sdme
facilities that wtll perform the rePairs at the

- prevailing competitive price. . We will in-
. ciude in the estimate parts sufficientto restore

' the vehicle to its pre-loss condition. - Such
parts may include either parts furnished by

. the vehlcle's manutacturer or parts trom other
sources; including non-original equipment

^manufacturers. ^'

If the repair or replacement resultSin bettennent,
you must payfor the amount of betterment.

t aThe deductible amount thapplies is then sub-
tracted.
Any amount payable under this coverage shall be
reduced by any amount paid or payable to or for
theinsured:

a. ' by or for aciy person or organization who is
or may be held legally liable for the property

under any policy of vehicle liability insur-,
ance; or

under any property or physical damage insur=

When Coverage U1 Does Not Apply '.

1. THERH IS NO COVERAGE IF YOU SETTLE
WITHOUT OUR WRITTEN CONSENT WITH
ANY PERSON OR ORGAhIIZATION WHO .
MAY BE. LIABLE FOR. THE PROPERTY '
DAMAGE:: " . .

2:: THERE IS NO`COVERAGE FORTHE FIRST .
: $250 OF PROPERTYDAMAGE RESULTING

FROM EACH ACCIDENT:

If There Is Other Coverage: •

l. If any other coverage applies. to the properly.
„ damage, this coverage applies as excess, but only
1 ` in the aniount by whictf it exceeds that other,

coverage.

2. THIS•C.OVERAGE DOES.NOT.APPLY IF
, THERE IS OTHER UNINSURED MOTOR

VEHICLE PROPERTY.,DAMAGE COVER-
AGE ON ANEWLYACQUIRED CAR. : 1



SEC'IrION IV 7-PHY5ICAL DAIvIAGE COVEd2AGES

I oss means; when used in this section, each direct Collrsron - means yourcar upset or.htt ar was hit.by •
and accidental loss of, or damage to:. a vehtcle or other objecL

Clothes and Luggage-Comprehensrve and Colli-:
sion Coverages

2 its eqniptnent which is common to the use of We willpay for
loss to clothes and luggage owned by.= your car as.a vehicle, ". ., the firstperson named in the declararions; his or. her

3. clothesand luggage tnsured; and spouse, and aheir relatives: These items have.to be in

4. a detachable living quartets attachedor re- or:onyour carrYour carl as to be couered under this

moved from your car forstorage. Detachable pohcy for

living quarters includes its: body and items
securely fxed in place as a permanent part of
tlie body. You :must have ;told' us about the
living quarters before the toss and paidany
extra premium needed

COMPREHENSIVE.- COVERAGE.D. You have
this coverage if D" appears in the "Coverages" space
onYhe: declarations page. If a deducnblea^plies the
amount is shown by the number beside `. D.',.

:. 1. Loss to Your Car: We will pay for loss to.your
car EXCEPT LOSS BY:COLLISION.but
oitly:for the amount of.each such:loes in
excess:of the deducttble amount, if any:

$reakage of glass, or loss caused by missiles,
falling objects, fire, theft, larceny, explosion;
earthquake, windstorm, hail, water, flood,.
malictous mischief or vandalism riot or civil
commotion, is payable under this coverage.
Loss. due to hitting or being hit by a bird or an
animal. is payable under thts coverage.

2. We will repay you for transportation costs if
your car is stolen. We will pay up to $16 per
day for the period that begins 48 hours
you tell us of the theft. The period ends when
we offer to, pay for loss:

COLLISION 80% = COVERAGE F. You have
this coverage if "F' appears in the "Coverages" space
on the declarations page:

We will pay 80% of the fnst $250 and 100^% over that
amount of loss to your car caused by collision. If
the collision is with another motor vehicle insured by
us; we will pay 100% of the loss.

COLLISION - C0:'ERAGE G. You have this
coverage if "G" appears in the "Coverages" space on
the declarations page.. The` deductible amount is
shown by the number beside "G".

"We will pay for loss to your car caused by eolluion
but only for the amount of each such loss in excess
of the deductible amount. If the collision .is with
another motor vehicle insured with us, you do not pay
your deductible if it is $100 or less as we pay it.
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I. Comprehenstve- and the lo'ss caused by fire,.
lightning ' floo ^; falhng oblects, ez^loston,
earthquake, or theft. If the'loss is d'ue to theft ,
YOUR.EhTTIRE CARMUST-HAVE-BEEN .

2 : Collision; and the loss,caused bycollision.

Wewillpayupto$200forlosstoclothesandluggage
inexcess of any deductible ainount shownfor com.
prehensive or collision: $200 is the niost we.willpay
in any one occurrence. even though more than!one
person has a loss, This coverage is excess over, any
other coverage

Limrt of Liabilrty - Comprehensive and Collision
Coverages

The limit of our liability forloss, to
part of it is the lower of:

1. the actual cash -

2. the cost of repair or.teplacement.

Actual cash value is deterdtined by the market value,:
age and condition at the time the loss occurred. Any..
deductible ainount that applies is then subttacted:

The cost of repair ot replacenient is,based upon one
of the following;

1. the cost of repair orreplacement agreed upon
by you and us;

2. a competitive bid approved by us; or

3: an estimate written based upon.the prevailing
competitive prioe. `The prevailing competi-
tive price means prices charged by a majonty :.
of the repair market in the area where the car
is to be repaired as determined by a survey
made by us. Ifyou ask, we will identtfysome^
facilities that will perform the repairs at the.
prevailing-. compettttve price.. We.will in-
cludein the estimate parts sufficient to restore
the vehicle to its pre-loss condition. Such
parts may include either parts furnished by

'•the vehicle's manufacturer or parts from other.
sources including non-origtnal. equipment
manufacturers.



Any deductible amount that applies is then sub-
tracted. ^
Settiemerit of Loss - Comprehensive and Collision
Goverages

We have the right to settle. a loss with.you or the
bwner of the property in one of the followmgways:

pay the agreed npon actual bash value of the
Fo atthe ttme of the loss in exchange

r the damaged.psoperty,. If the owner and
' we cannot agree on. the- actual cash value;
either party inay deinand an appraisal as de-.
scribed below:. If the owner keeps the dam-
Ned property, we will deduct its value after

e loss from our payment;: The damaged
property cannot be abandonGd.to us;

a., repair tbe damaged property. or part, or

b. replace the property or part:

If the repair or replacement results in better-
ment, you.must pay.for the amount of better-
ment; or.

3. return th_ e stolen:property; and pay for any
damage due tothe theft.'

Appraisal undeT item 1 above shall be conducted
accordmgtothefollowing procedure. Eachparty
shall select an ap praiser; These two shall select
a third appraiser- The,wntteri decision of any two
appraisers shall be binding. The cost of the ap-
pratsershall be paid bythe gafty. who hued him
oY her; •The cost:of the third a ppraiser and other
appraisal expenses shaIl be shared'equally by
both pames.: We;do not.waive any of ourn ghts
by agreeing to an appraisal.. W e have the ri ght to
move the damaged property, at our expense,. to
reduce storage costs.dunng the appraisalprocess,

The Settlement of L.oss provision for comprehensive
and colTision co'verages incorporates the Limit of.
I iabiIity provision of thosecoverages.

If we can pay the loss under eitlier compive or
collision,,we will pay under the coverage where you.
collect the mosf. :.

2. towing to the nearest place where the neces-
sary repairs can be made.during regular busi-
ness hours if it will no't mn;

3. towing it out if it is stuck on or immediately
next to a public highway,

4. delivery of gas, oil, loaned battery, or change
of tire. WE DO NOT PAY FOR.THE COST.
0F THESE ITEMS.

CARRENTAL EXPENSE -COVERAGE R. You
have this coverage if "R" appears in the "Coverages"
space on the declarations page,

We will',repayyou up to$10 p'er day whenyou rent
a car from a car rental agency or garage due to a Ioss
[o your car,which:would be payaole under coverage.
D, F or. G, starting ;

•.1. whenitcannot run"due to the loss; or

if rt can rup; when you leave it at the ahop for
agreed repairs;

and ending when:

1. it has been7epaire8 or replaced, or

we offer to pay for the loss; or

3. ' you incur30 days rent;

whichever comes first.

Anq car rent payable, under Coverage R is RE-
DIICED TO THS EXTENT 7T IS PAYABLE UN-
DERDEIa COMPREHENSIVE.

CAR. RENTAL AND: TRAVEL: EXPENSES: -
COVERAGE R1. You have this coverage if "R Pap- ,
pears in the "Coverages" space on the_declarations

When'there is loss to your.car clotties.and luggage ...
in the same occurrence, any deductible will be ap-
plied first to the.loss to your car. You,pay only one

EMERGENCY-: ROAD SERVICE - COVER-
AGE H. You have th'is coverage if "H" appears in the
"Coverages" space on the declatations page.

We will pay the fair cost you incur f6ryour car for:.

1.'. mechanical labor up to one houc.at the place
of its breakdown;

Car Rental Expense;-We will; ,.:: .

a-pay you up to $16 of 'the. daily rental
^'?: charge when you rent a car from a car

rental agency or garage; or

b pay you $10 for.each complete 24.hour
penodthatyour car is notdrivable if you
choose to not rent a car. You must report
tous.fF.e panod of tune tl?atyour,car was
not drivable

We will pay only if your car is` not drivable` _
..because• of a loss which would.be payable
under coverage D, F or G.

This applies during a period starting: =

a. when your car cannot run due to. the

b. if your car can run, when you leave it at
the shop for agreed repairs;. -

and ending; .



a ; wfien it has beenrepaired..oP replaced, or

' b. (1) when we offer to Pay forthe Ioss, if
your, car is repairable; or :

(2) = five days after we offerto pay for the
loss, if.

;(a) your car.:was, stolen and not re-

(b) we declare it a total loss

whichever comes fiist. c

Any car rent payable under thts coverage is
REDUCED TO THE EXTENT IT IS: PAY-
ABLEUN_DERCOMPREHENSIVE '•

TravelEspenses:IfyourcaT.catinotmndue
to a loss which would be payable undei• cov
erage,D;F. or G:,more than 50:miles from
home, we wih repay you for expenses in=
cun•ed'by you, your spouse and any i•elative
for:

a. Commercial transportahon'farazes to coa=
tinue toyourdestinatton or home,. . .

b. Extra me,als and lodging needed whenthe
loss to your car canse.s a delay enroute.
The expenses must be incurred between .
thetime of the loss. and your arrival at
your destination or home or by the end of
the fifth daywhicheve'r occurs fu•st

c. Ivteals, lodging and commercial transpor=
tation fares:incprred.by you.,or.a pelson
you choose to drive your car from the
place . of repair to your desdnatton or
home: `; , ;

3. Rental Car - Repayment of Deductible
Amount Expense. Wewill repay the expense
of any deductible amountyou arerequu'ed to

^., pay the,owner under comprehensive or. colli-
sion coverage,in,effect.on a substitute car
rented from a car rental agency.oi garage:

TotalAmount of Expenses Payable - Coverage RI

1: Tlie most we'will pay, for tfie total of the "Car
':- Rental Expense' and ` Rental Car - Repay-

ment of Deductible 'Ainount Expense' in-
curred inany onepccurrence is.$.400.

2. The uiost we will pay for Travel Expenses"
incurred by allpersons in any one occurrence_ A.,,

CAR.RENTAL AND TRAVEL EXPENSES -.

Coverage R2 is prov.idedby this policy if "R2"
appears in the'°Coverages" space on the declarations

1: Car.Rentai Expense: .

a. We will:
(1) pay 80% of the.rental chargewhen.

you rent a car.from ^a car.tental
agency or`.garage_ ;"Rerital charge"
rheans;4he daily rental rate plus
charges formileage anc(related taxes;

'.'or . .. . , .

(2) pay you $10 for each:complete 24
:hour period that your car. is not.
drivable if you choose to: not rent a
car. You must report to us the period
of:.time;.that.your. car :was not

.We will .pay only if yourcar is not
dri vable because o€a loss whichwould be
payable under coverage D; F or G:

b Payment wtll be made for a period that;

.,.(a), whenyour car is not drivable due
to the Ioss; or

,(b) t€your.car is,drivable,:when you
7eave:st.at the,shop for. agreed
repairs;.and

(2).ends
(a) when your car has been repaired

orreplaced or , ;.'
(b) when we offer to pay for the Ioss,

af your; car is. reparrable.butyou
choose-to delayrepaazrs or

(e)' five days after we offer to pay for
the lossif ,
(t)youur.car,wasstolen and not

recovered, or.

(ii) we decla;e thatyour car is a

whichever comes'first:

Any car 'rent payable under. t}iis coveraoe -is
REDUCED TO'THE EXTENT,TIlAT.
PAYMENT IS MADE UNDER COMPRE-..
HENSIVECOVERAGE.

2.TravelExpenses. Ifyour caris not drivable
due to a loss whichoccurs more than 50 miles
from home and which would be payable un^
der coverage D, P or G, we will pay you for
expenses incurred by you, your spouse and ..
any relative for:

a, commercial transportation fares to con-
tinue to your destination or home;

20.
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a. is not owned by. or registered in the naiqe of:

(1) you, yourspouse; any relative;
b. extra meals and lodging needed when the

loss to your car causes a delay enroute. :
The expenses must be incurred between
the time of the loss and your arrival at (2) any otherperson residing in the sarne house-
your destination or home or bgthe end of hold as you, your spouse or any reladve;. or
the 6fth day, whichever occurs first; and (3) an employer ofynu, your spouse or any reld-

a tneals; lodging and commercial tratispor- . tiv¢; and
tation fares incurred by you or a person
you choose to drive your car from the b. hasnotbeenusedorrentedbyorinthepossession
place of repair to your destrnation or - of you, your spouse or any relative during any
home. part of each of the last 21 or more consecutive

.3. ^Rental Car - Repayment of Deductible
Amount Expense. We will pay the ex-
pense of any dednctible amount you aze.
cequrred to pay the owner under oomgre
hensive or.collision coverage in effect on a cis not rented and usedin connection with the
substitute car rented from a car, rental agency employment or business of you, your spouse or

anv relahve.or gazage,
TotalAmountofExperisesPayable-CoverageR2 Coverage for the Use of Other Cars

1. The most we will pay for "Car Rental Ezpense" The coverag'es in this section you have on your car
incurred in any one occurrence is $500. ' extend to afass to a newly acquired car, a temporary

2. Th,e most we wiU pay for.`;Trav.el Expenses" substitute car or a nori-owned car. These coverages

incurred by:all persons in any:one oceurrence is

days. Ifyou are insured by one or more'other caz
policies issued by us, the 21 day limit is increased
by an additional 21 days for each such additional `
pohcy; and

extend to anon-owned ear while it is driven by or in
the custody of an msured.

Irisured as used in this provision means:.

1. the frrstperson nained in the declarations;

2; his or her-spouse; or.

3. their relatives.

Your
trailer is covered: When Caverages D,F,.G, H, R, RI and R2 Do Not

APpIY
a, when it is described on the declarations page THERE IS NO COVERAGE FOR:

of.the policy; and
ANON=OWNED CAP: ;

a. IR THE DECLARAITONS STATE THE
"USE" OF YOUR CAR IS OTHER THAN
PLEASURE AND BLTS?NE,.̂S;

3. Tfie"most ive will pay for "Rental Car - Repay=
ment of Deductible Amount Expense" incurred
in any one occurrence is $400, :.

Trailer Coverage

b:: for the coverages shown as applying to it.

.2: Non-Owned Trailer oc Detach.able. Livitig
Quarters

Any physical damage coverage in force on your
NG REPAIRED, SERVICEDear applies to a noa-owned: b. WHILE BEI

OR USED BY ANY PERSON WHILE
a. trailer, if it is designed for use with aprivate T'HAT PERSnN IS WORKING IN ANY

passenger car,or CAR BUSI11'ESS; OR
b. detachable living quarters unit c. WHILE USED IN ANY OTHER BUSI-
used by the frst person named in the declara- NESS OR OCCUPATION. This does not:
tions, his or her spouse or their relatives. . apply to a private passenger car driven or

Th ve or
occupLed by the fust person named in the

e most we will a under the comprehensiP Y declarations, his or her. spouse or their rela-
collision coverage for a loss to such non-owned tives. :
trailer or unit is $500.

A non-owned trailer or detachable living quarters 2'
^Y VEHICLE WHILE:

unit is one thati



b: USED : TO CARRY PERSONS FOR A If There Is Othei Coverage

a share expense basis; OR : '. ;', .. ° es ssue y s o ou
s o s a

ppy 1^-P I db U t Y ^
CHARGE Thi d e not I totfie use on

3. `LOSS TO'ANY VEHICLE DUE TOi' .2 .. Coverage Available From Other Sources _
. Tf1E DECLARATIONS.. .. ,.. : . under the poliey with the highestlirnit

cr SUBJECT TO ANY LIEN, LEASE OR I ftwoormorevehlclepol;csestssuedbyustoynu
SALES' AGREEMENT NOT SHOWN IN' apply to the same loss or occurrence, we will pay

a. TAKING BY ANY GOVERNMENTAL 3110jecc co uem i; ir ocner coverage appnes io me

AUTHORITY•
loss or expenses; we will pay onl}^ ourshare. Our

r .... . . . . charP ie tTiat n>r rPnf t6nl:m:f nflio£.iia„ ..F f6i^

WAR OF ANY KIND `;. ., . policy bears to the total of all coverage that ap-., ,.: .
ahes: .

_ . ,...
.zThis does not apply when the Ioss is the result'. if a temnorarv substitrite car: a non=oiuned c¢r.

TRICAL BREAKDOWN OR FAILURE. or TrMiler
c.AND LIIvIITED TO WEAR AND TEAR, 3.: Tempoiarg 5ubsfltute Cai; Non-Owned CarFREEZING, MECHANICAL OR ELEC-

va. a u,w, wvc,cu vy unu or'trailer tleslEned tor use wltna DTLY6te DQssen-
apply to emergeney road servtce; OR .,:

d.. .CONVERSION, EMBEZZLEMENT. OR •
SECRETION BY ANY PERSON WHO.
HAS THE VEHICLE DUE TO ANY LIEN,
RENTAL OR SALES AGREEMENT. `

.4: TIRES unless:

a. , stolen, or damaged^by frre or vandalisin; or

b: .other loss covered by this section happens at
same tin

TAPES OR DISCS FOR RECORDING OR RE-
PRODUCING SOUND. .^ ;:.....:: .:.'.

6. ANY LASER OR RADAR DETECTOR.

ger car has other coverage on it ;then tlus cover<.,

4. Newiy.Acqnired,Car ;::; c:.

THIS INSURANCE DOESNOT -APPLY IF
THERE IS-.SIMILAR COVERAGE ON A
NEWLYACQUIRED CAR

No Benefif to Bailee

These coverages shall not benefit any carriez;or other
bailee for hire liable for loss.

Two Or More Vehicles

If two or moreofyaur cars are insured: for the. same
coveragc, the coverage applies separately. to,each.



SECTION V.= DEATH, DISMEMBERMENT AND LOSS OF SIGHT - COVERAGE S;
TOTAL DISABILITY - COVERAGE T ANI) LOSS OF EARNINGS - COVERAGE Z.

DEATH, DISMEMIBERIvIEhiT AIV'D LOSS OF
SIGHT = COVERAGE S :
If "S" is shown in the "Coverages" space on' th
declarations page each insured has the, coverage.

We wi11 ay the amount shown in the schedule"that
or death, or loss; caused by accident. Theapplies f

insured has to.be occupying or be strucIc,by a land
motor vehicle or trailer. The death or loss must be the
direct result ofthe accident and not due to any other
cause. The death or loss must occur, within 90 days
of the accident.

insured nieans.a person listed. under`Persons.
Insured - Coverage $.' on the declarations page. _

Loss - means the Ioss of

1. the foot or hand, cut off through or above the.
tkl ; ore or wnsan

2. the whole thiimb or finger; or

I. all srght:

The Most WePay` `.

The most we. will pay because of the death of, or loss
to; the insured, except as. provided below,. is. shown
under "Aniount" next to his • or her name on the

The ambunt shown in the schedule'for death or loss
is doubled for an insured who, at the .time of the

Payment of Any AuiotintDue

We, wilI.pay any amount. due:

. 1. to the insured;

2., to a parent or, guardian if the insured-is, a
mtnor or an mcompetent person;

3. to the surviving spouse; or

4. at our option, to aziy person ororganization
authorized, by law to receive such payment;

Anny payment made is to its extent a.conlplete dis=
charge of our obligations. We are not responsible for
the way the money ts used.

Autopsy .

We have the right to have an autopsy made where it
is not forbidden by law. '

TOTAI: DLSASILITY- COVEIBAGE T
If "T^ is shown inahe."Coverages".space on the.
declarations page each insured has the coverage.

We will pay the insured weekly indemnity because
of. his or her continuous total disability. The total

'disabilit must:y

1. resultdirectly and independently of allother
causes from bodily injury caused by accident,..
while occupying or through being struck by

. a land motor vehicle or trailer;
accident, is using the vehicle's complete-restraint 2. date of th^e:ithin 20 da s from tht rt y es a wd d b th hi l ' fat ecommen y e.ve c e s manusys em as r e accident; and
turer.

If the insured diesas a result of this accident, an y 1 be for seven or more consecutrve days. .

payment ipade or due for loss reduces the amount of Insured - means a person shown:under "Persons
the death payment,. Insured - Coverage'1"' on the declarations page. ;. :

SCHEDLTLE Total Disability = under coverage T means:

If amount under S in L. during the first year front. the start ofthe^
the declarations is: znsureq's disability, the rnsureu is contmu-
$ 5000 $10.000 ously unable to work in his or her occupation;:

Death
Loss of:
hands; feet; sight,of eyes; one
hand & one foot; or one hand

2. after the f•irst y.ear, the insured-is continuously
unable to work in a gainful occupation for
which he or she is reasonably fitted by educa-
tinn. traininv nr eznerience_ . :-.

bne hand or one foot: or sieht of Weeklv:Iriderrinity - means the. amount we pay fof

three fingers 1,500. : 3,000 1. the:arnount shown on the declarations page
thumb & finger on one hand• or the Iower of: .
one eye 2,500.5,000 . eacn weex. tne insurea sustains rorac aisaoatuy: ir. ts

any two fingers. . ,. 1,000 : -' 2,000 for the tnsured, or .

or one foot & sight of one eye' 5,000" 10,000



1..

2. two-thirds of the.insured's average weekly.
earnings on the date of the accident. Average
weekly earnings is the insured's total earn-.
ings for the 52 weeks J'ust.prior to the date of.
the accident, divided 6y 52.: ;

limits.of Liability

Linrits of I.iability:c:

We will pay up to $250 for-each fu11 woik.vieek of .
total disabrlity and pro rata for less than a. week.
Subject to the limit pez ,week,. we. will pay" up :to:
$15,000 total forall loss of earnings due.to any one
accident.

I
'.D fnie l hnnsmaximum nnmhernf weekc.fnr whirhwr. will--The

payweekly indemnity.4o an insured.is 260 weeks of Insured. - means a person shown under "Persons
continuous total disability due to one accident Insured - Coverage Z," onthe declarations paga. :.;

Payment of Any Aniount Due TotaI Disability - under ooverage Z means the in=
su'red, while Iiving is notable to do the usuat work

Subject to proof of continued, total disability, when or any other viork for which"heor she is reasonably
we ask for it, weekly indemnity is payable to an fitted by education, tiazning or experience
insured every four weeks. Weekhy Earningsmeans all earniags for the in-
Death During Total Disability sured s services before any deductions. Whentveekly

earnings, cannot be derermined on. a wgekly basis an
The time limitation for death under coverage S when average will be used The average is the total earnings
an insured under both.coverages S,_and T sustains for the 52 weeks just prior to the accident divided by
death during a period of contintiou's total drsability, 52•
is extended to one year fiom,the date of accident: Wheri Coverages S, T.and Z Do;Not Apply

If There Is Other,Coverage TIiESE COVERAGES DO NOT APPLY TO:

If an iasured is'also an insiired under Total Disabil- 1 AN INSURED WHILE ON THE JOB, OPER-
ity= Coverage T of another policy issued by us'; then ATING, OCCUPYING, LOADING OR i7N-.
the amount payable under this coverage is reduced to LOADING:'
the extent of any amount paid under tlie other policy a. AN EMERGEl [CY; VEHICLE; ORWe:will return premiumpaid for such duplication of -

LOSS OF EARNINGS.=.CQVER.AGE. Z.

If. "Z" is shown in the "Coverages" space on the
. declarations page each insured has the coverage. -

We will pay the insured 85% of his or her loss of .
tveekly earnings. The loss has to bedue to continuous
total disability that ss.

1. . the direct result of bodily injury caused by

IN THE INSURED':S

But l.b: does not apply if the vehrcle is:

41)'a private passenQer car.'or school hus,

(2)of the pick6p' or vantype; with'a Gross

while not used for dehvery.
Vehicle Weight'of 10, pounds or l"ess, .

2. AN INSURED WHII..E

a: "ON THE JOB
..: OR ,.... .2:,:while nccupying or throuQh beinR struck by

a land motor vehicle,or trailer: :. OCCUPYING ANY:

\'VIreu Total Di'sability Applies'

The insured's lolal disability rnust be for a peiiod of
at least 30 consecutive days starting within 20 days
after the:n.ecident; We.will not pay for.thefirst seven
days of the 30 dayperiod

(1) VEHICLE WH1LE BEING USED'IN A
RACE,OR

(2) MILITARY "YEL3ICLE,.. ,•.;-.
3. AN INSURED W,HILE OCCUPYINC OR

THROUGH BEING STRUCK BY A MOTOR

rayments owed will be paid every two weeks: Proof
vnru Lt vx 1tc su rx. .. ...

ofcontinued total disability must be eiven to us when, . . a: THAT RUNS ON RAILS OR CRAWLER-
wc aSx ior lt. - ...



b. DESIGNED FOR USE MAINLY OFF PUB-
LIC ROADS WHILE OFF PUBLIC:

c LOCATED FOR USE AS PREIv1ISES: -.. :'' .

4. TH2'DEATH OF; LOSS TO OR.T®TAL DIS-
ABILITY OF ANINSURED DUE TO:.

a: DISEASE except pus forming infeetion due "
to bodilyinjury received in the accident; or

b.'SUICIDE OR ATTEMPTED SUICIDE'.
WHFLE SANE OR INSANE; OR

e, WAR OF ANY KIND..'

CONDITIONS

1. Polacy Changes •

a,, Policy'£ernvs The,terms of this policy xnay
^bethanged or waived only by;-: r;

(I) 2n`endorsementsrgned by one of oui e'x-
ecuti_ve officers;.or

(2) the revrsron^ of thrs policy formto giye
broader coverage wrthout an extra charge.
If any; coverage you carry is. changed to.
give broader coverage, we will give you
the br.oa'der, coverage wtthout the.rssuannce
of a new policy as of the date we make the
change.effectrve.

b:- Change of Interest: No change of mYerest in
this policy ts effective unle'ss we. consent in
-wrihng. However, ifyou die; we will'protect
as named insured, exce t under (leath dis-
memberinent and loss ofsight;'total disaliifity
and loss of earnings coverages:

(1)your.suiviving spouse,;;;'

(2) any person with Proper custody ofyour.
car, a newly dcqrirred cdr or, a temporary
substittite car until a legalsepresentative
is qualrfied;.and then •

(3) the legal representative whtle acting
withintha scope of his or.her: duties::

Polrcy notice requirements are met by mad-
ing the notice to the deceased named 'in=
sured's last known address.

b. ' under the:fiability coverage; until the amount
of damages an insured is Legaiiy liable to pay
h2s been finally deternuned by.

(1) judgment after actual tnal, and appeal if

(2)'.agreement between the insured;";the
claima^.t and us

Bankruptcy . orinsolvency oftheinsured orhis
or her estate shall'not relieve us of our obliga-,

c. , under medical payments, uninsured motor
vehicle; uninsured motor vehicle property .
damage;, any physical damage, . death, dis;
meinberment and loss of sight, total disability
and loss of earnings coverages, until 30 days
after we get the insured's notice of accident

d. underuninsured motor vehicle coverage,un-
tess sucn.actton is commenced wimrn two-
years after the date of the accident: However,
if the tnsurer. of the owner or operator of. the

. -uninsured motor vehiGLe is declaredrnsol-.
vent, the two yeai pernod" beg ins on the date.
the insured receives nothce of. the.insolvency.

3. OurRight to Recov;er Our Paymznts'.

a Death, disinemberment and loss of'sight; total
disability and loss of eariiings coverage pay-
ments are not recoverableby us.:

h =Under medical payments coveragec : Consent of Beneficiacy' Consent: of• the
benefici under:death, dismembeiment and
loss of si^t coverage is not needed to cancel
or:change the policy

d. ; Joint and Individuai^ Interests. When there
are.two or more named insureds, each acts fot
all to cancel or change the policy..:

2. Suit Against Us

There is no right of action against us

a: until all the. terms of this policy have been:
met; and

(1) we are subrogated to the extent of our
payments to the right of recovery the in-
Juredpersonhas against any party liable
for the bodily injury. . .

(2) if the.per.son to or for whoni we liave..'<
. made payment has not rebovered from

any,party liable_torthe 6odily tn,]ury, he
or she shall:

(a) _ not hurt our rights to recovei; .

(b) keep these rights in trust for us; .

25
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(c) execute any legal papers we need; (2) help usget our money back.
and

4 Cancellation..
(d) when we ask, take action through our

representative to recover our pay - How YouMa Cancel You may cancel .y.our
ments. policy by notitying. us m writing of the date to

O 3 if the erson.to or for Whom we make` cancel;whrchmustbelaterthan.thedatey'ou mail-
O yment recovers from any party liable. or deliver it to us. We may waive<these require-'

r the bodily injury, that person
shall ments by confirming the date and time of cancel-

lation to you tn writtng,
hold in trust for us the proceeds of the
recovery;rand reimburse us to the extenl
of our payment.' .

6. Under uninsured motor vehicle coverage: . .

How and When We May Cancel: Within 89
days of the policy effective date we may cancel
this policy by written notice, mailed toyou. After
the policy has been in force for more than 89 days, .

(1) we are subrogated to the extent of"our we.agree thattlie liability, madical paymerits and
payments to the proceeds of any settle- uninsured motor vehicle covera es wtll not be
menf 1he m ured person recovers fzom
any parry.liale for the bodily injury.

,.(2),:if the person to or for whom:we have
made payment has not recovered from the
party at fault, he or she. shall

(a) keep these rights in trust for us

(b) execute any legal papers we need;

(c) when we ask take actton through our
representative to recover'our pay-

We:are to be repaid our payments, costs
and fees of collection outbf anyrecov-

d: Uxider: uninsured motor, vehicle_ property,
damage coverage; ,

(1) weare subrogated to the extent of. our
payments< to th.e, proceeds of any settle-
menf you'recover from any party liable
for the property rlailtkge: '

(2) if you orafre person to`or fortt+hom' we
have made. payment has,;.not. recovered:
from the party-at fault;.he or sheshall:

(a) keep these iights n trust for us;'=

(b) execute any legal oapers we:need;

(c) when we ask, take action through our
representative to recover our pay-

We are to be repaid our. payments; costs and
fees of collection out of any.reco'very.. =

e. Under all other coverages, the i gtit of recovery
of any party we pay passes to us. Such party

(1.) not hurt our7ights to recover; and

canceled excepf for gne of the,followzng;easons:

a you have made aaiaterial misrepresentation .
to ustn obtaining or renewing this policy or
m the filing of a claun; ..

b you, your spaiise or anp relad:ve has lost
dnvmg pn dleges 6y the suspension, revoca-
tion or expnat on of his or her drivers license.
If the person who lost driving , privileges is
other thanyou or the prinCipal operato;, we
will notcancel this pohcy,dunngxhe two-year ,
Guarantee Period shown-tinthe declarations

; page; However, we have the right to exclude
such person•from the coverage provided by
thispolicyanytimedurin g thetWo.yearGua;-
antee Penod shown-on thedecl.aratrons page
by mailing notice to you.at least 30 days
before the exclusion is effective.

c you fail to pay the'premtumwhen due; ot

d. : you move to, or changeyour car's registra-
uon to, a state orcountry where weare not
authorized to write coverage.:

However; the above hmrtafions-'on our iight to
cancel do not apply if a.company.: we own or
managperessesa wtllrngness to issue another
pol3cy.

if we mail a notice.of cancellation toyou during
the first 89 days followrng;<the policy-.effectrve..
date; the cancellation notice:will . be mailed to you .
atleastl0 days before th.e.cancellation date.

After:the policy has'.heen'in force for:more than
'89 days, any notice of caneellation will be mailed
to you.at least '-

a. 10 days before the cancellation date'if the =
cancellation:

(1) is because you did not pay the premium;



(2) affecfs onl coverages other than liability . . A notice of our i^ntention to. not renevi will be

rations page. to us at the tuneyou notrfy us of the change; we .
It is agreed that the renewal premium will be shall replace. thts policy with. the policy form

currently in use in the new state of garaging.,The
based upon the:,rates.in effect, the eoyerages ;:r. word `.`statemeans one of the Umted States of

Ifthispolicyprovidesliability,medicalpayments declarations pagehasbeen.changed;wehavethe
or:unrnsured, motor'vehicle coverage;,we'will right' torecalculate the .premiumbased orr the,
renew:such coverages for a-sufficient number of covera ges and rates applrcable in the new loca-.
r licy periods^ to provide coverage, during the . tion. When the. cfiange of location is from one
tw.o-yearGuaranteePeriodshown'on.thedecla- statetoanotherandyouareariskstill:acceptable

5:. Renewal • cipal garaging I of the vehicle described:onthe
When we receive notice that the locatioq of prin-:

6 C ^prior-to the canceIlation effecflve date ge o esr ence .basisandanyunearnedpremiumwtll•bereturned h fR 'd

we cancel, premium will be earned on a pro rata, 4. ance latton,

neaRe rn.o y.u
`premiuin may be earried on a short rate basis If ::. b. the policy is canceled accordrngto condition

rned Prenuum
If ou canceI a- you faiI to pay the premium when due; oi

f Ut

The mailmg of the notice shall be sufficient proof i..;^ese agreements to reriew. are void if;
of notice. : . . .. ..._. ... . ..

reason. , nated pnor to the end o that penod.

tb, .30 days before the cance atton.e echve a e a two-year Guarantee Period is. shown. on the.
if the canceIlaflon rs because of any other declarations page,'the policy will not be termi-

11 ' ff ' d g

hicle coverages. before the end of the current poiicy penod.: e
medical p yments or uninsured motor ve' .,. mailed toyourlastknown address atleast 30.days

mailin of it shall be sufficient proof of notice If

came4, me appncaoie umrrs or uaourry, aeuucr-., ,:•. America,'the District of Coluinbia or a province
ibles and other elements that affect the premium of Canada.
mar appiy at LLIC uulGV11G11GwW. -: . . . ,

.,
rnclude, but are not limrted tos Ttie premium for this.policy may vary based up.on

that may affect your premiumOther elements

a: drivers of your car and their ages and:marital.
status;

' your car and its use;'

c. eligibility. for. discounts or other premium.
credtts.

. d. . applicability of a surcharge based either.on
accident history; or on other factors;

the.purchase of other insurance from one o the .
State Farm affiliated.companies..

8. Concealment or Fraud ` ; .

There is no coverage under this policyifyou or
anyother person insured under this policy has

" statements with. the intent to concealinade false
ormisrepresent:any.materialfactorcircumstance .
in connection with any.claim.underthis pohcy.



L. Menihership. The,memlieiship fees sef out in •
this policy; which are in addition to the premi-
ums, are not returnablebut eiititle the first insured
namedinthe declarations to insure one vehicle

- for any applicable covera^e, and to insurance for
an ` othercoverage for which said fees were paid

y ' }is po toy is pon-as-solong as . o on C ,n ia •ng.
2 N C tr . b_T. 1.. ..... ;..

l 1

rP.Y 3.,,A M ti Th T. fnnu. 1 h
a this com'^ an oonGnuesto write such cov e -

.,...,. -

ee ng., e annua meetrn o t e.a es ,.•g members of t h ' e company'shaIl wbe Hel`d at its.
b;tfie vehrcle to be msuied'meets the eTigibilify

requirementsof the company, and

c tlie insured remaazns a risk desirable' to the

in the declarattons is entitled •to vote at all me.,-nngs 7 thereto.

of inembers and to receivedividends the Board
of Directors in its discretion may declare in ac-.
cordance with reasonable . classifications . and
groupings of policyholdets established by such
Board.,:. •

home office at BIoomington, Illinois ..on the -,
second Monday. of June at the hoirr': 6f10:0Q .

"A.M-.; unless the Board'of Directois'shall elect
to change:the time and place of suchl meeting,
in:which'case,.butnototherwise, due 'nbtice
shall: be mailed each meumber at^the address

Wlnlethispohqyisinforce,thefirstinsurednamed disclosed in this policy'at least 10,days'prior

In Witness"Whereof, the State"FarmIvlutuaFAutomobile Insurance Company hascaused this policy to be
signed by its President and SecreYaryat $loommgton, Illinois. ,



. . . ... ..6935 ;4MENDATORY ENDORSI;ME:. T . ;' .. : : :.'.: ` :: : , . • ' . . .. . .. . . ,., .,, . . .. . .5`
This endorsement is a part of your policy. Excapt'for the changes it makes,all'other terms.of theoficy
remain the same and apply to this endorsement It is effective at the satne tiine as your policy unless a.
different effective date is specified by ns in writing. • .; .. ; _:.:. .. ' . - . . .

In consideration of the premium cliarged, it is agreed that your policy ischanged as foIlowsi.,.', :,. ..,

^:jc1T4Cr^;T'.MN+¢K:

+ti
;\G

DEFINED WORDS1:
The definition of insured is changed to read:.

Insured - meansthe person, persoiu or
organization defined asinsureds in the
specific coverage. If the information you
have provided State Farm is incorrecf or

2.

penod, State Farm may decrease or rncrease
the prernium during the policy period as set
out in me provtsion nnea t•remrurn or tne ..•
Conditions sectton of this poliey.

SECTiOIi' I-LIABILITY- COVEBAGE A .
a. Item 4a under the sentence that'reads "In

resulting from such accident." tschangetl.
pay for an insured any costs Iisted below

4. Expenses incurred by an insured: ^.
a. for loss of wages or salary up .;,

to$1WperdaytTweaskthe..-'.

The provision titled Trailer Coverage: is
ohangedto read: . . ' ,

The liability coverage extends- to ahe
Trailer Coverage

ownership, maintenance or use, 6yan.
tnsurea, ox:

. pnvare passenger car or a i _
vehiele, except those irailers _ in

. Farmimplements and laitn wag-,.
ons are consideredtrailers whii^

wernsure ror naouny, . . .
These trailers are not describWin^
the deelarations and no extra pm-'.
mium is dharged.

7 thn fnllauiinv trailercnnlvif thev`
are describedon.tlte deClarations
page and extra premium is paid:
a. irailers designed to be.pulled,

by a private passenger car or .
a uttGty vehurte;" . . ' ^ .

....^I}^ i€..d.signed_tocazry.per- t
souc;or, ' . .

(2):Kfiile used with a motor'
vehicle wiiose use is shown
as commeauial" on the :. i. .
declatafions page (trailers

.:. used.only for,pteasiae use j
are covemd evea if not de- r. .^
'gcnlr-d. and no extra.pre- .' : p
iniu¢tpaid)Sor _.. . '

.. :(3)1 wliilp'osed as premises for L; --
. offic=., storeor dvsplay pur-

.or..: Y..---, . .

b: : traiier& not designed to be .
,;pulled by a izvaEepdssenger.'.
car. or.a u^iCy vedxrcte:

pTheh we iefer ^to traiFer coverage, in-. .
sured means•

I you;

= 3. . `'the ireTafives of the firstperson
"nnmedintted'e6l3rationsi..
. any otherperson while tiŝing :
• your. car, a irewly :acquurd

_ : . car or a teinparap^. substetuCe
if its use is witttia th@-.

`acope: o consent:ofyou. or
;yourspouse;and...--. - .

S any otber.{lerson or organi-.:
.zation.liable for, th,e use of a

: fcoverad,traiier.by one of the

THERE IS NO COVERAGE WHEN.
t\:TRAIL.ER IS USED WITH.A MO-.
TOR . VEHICLE ; THAT IS NOT
COVERED UNDER THE.:.LIABIIr
ITY COVERAGE OF THIS POLICY:

SECTIOPI: It: MEDICAL "PAYMENTS
'COVERAGE C.

MEDICAL R^.TE1vSES
a. .The parapraph that Feads::., .:'......... . . .. .... :.,,. . .. . . ..

Thrrse incurred expenses must be[
I^:.for: :._ .• .. ':-

a:. ssvices'perfoi,med, or, - .

6435
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for funeral services.

by a medical provider ]icensed
by the state to provide the spe-
cific medical services; and:,;

tionordrugsprescribed
b. medical svppfies; medica-'

with our consent, settles with.:' •is deleted. .
: fhe :bod . in' . tiabili 3n-

b. The following is added: ^y^l^ we ^ v̂asumroron..^ , •" ne
Expenses are reasonable onl if'they are '" payment to the uuured
consistent with the usuai fyces chazged b.. if the insurer of the owner; or,
tiy the mi ority of si erator e ursensure :mitar medicai pro- '' " f th d
vtders tn egeograpiu op o .cai area in wl ich t h i I d I d'mo or ve c e is ec are m.:the expenses were mcucred for the spe 4 y y-soIven '. the: tivo eaz eriod
cific medical service. begin thdatE ths on e e rri=

su,red receives notice of.theServices are necessary only if the serv-,^_
ices are rendered by a medicaf provider .':.?idsolvency..-.'...,^;:,-. ' . . . "
wit[iln the legally authorized scope of the c. Items' a1nd 2a: of: Vt'hea ^.Coveraae U
provider's prncttce and ate essential in ' D N t A1 ch ed d eoes - oppy.are ang ^ torea :
achieving maximum medical improve-, .

%
.

- THHREIS :NO GOVERAGE; : ..ment for the bodidy injury sustained m^. ,.
the accidenL 1. FOR ANy INSURBD IF TA qT

SECTION III - UNINSCTRED MOTOR VE-. INSURED OR FIIS OR HER PER
HICLE - COVERAGE U, ANI) UNINSURED SONAI; REPRFSENTATiVE SET- .

TI 'NITH ANY.PEP.SON ORMOT1?R VEHICLE PROPERTY DAMAGE,= .̂ES.
.OR VI'LATION WHO MAY BECOVERAGE UI
LIABLL FOR THE BODILY I11-'

a. ltem 1 of the pazagraph beginning "An. .'..• .^'. ' JURY^: WITHOUT OUR. WRIT-
id t vhil d ild `unasure moor ece oes notncue.. ,. .. :: TEN GONSENT

a land motor vehicle:"is changed to read: .'
An uninsured motor vehisfe does not INSURED:. :' . - '

^ 2: FOR°BODILY7NJURY TOAN"

include a land motor vehicle: "'
z-, VJFID^^OPERATINC' OROC=

ppGcabie liability "' .1. that has a G7JPIZJG.A MC7IDR kEEII-
coverage in the policy uader
which motor .

.. CSJ3 OWNED: OR IEASED
the uninsured `

vehicle coverage is provided;
BY YOU, YOUR SPOUSE OR
ANYEEfATIY^E'IF ITISNOT

The foflowing is added to the provision-fl-: .;..:.'. :: ' INsTJR^ FOlt THIS CSJV
utled Deciding Fault and Aniount: . IIu^,C EI1NDF12TkI6PaISCY.

Subject to item 3c of:Our Right to Re^ .. -:. d Item' 2b ofWhen" Coverrge U. Does. .Nof.
' d 1dcover Our Payments under CONDI- pPA 1y }

TIONS, any denuand for atbitraGon will n: SECTION IV.- PFIYSiCAL UAMAC'>E Cp'V'=
be batred unless the wri[ten demand for ERAG^G . . : . .: - _ . .
attiilra6on is made vritlrin two years:after a^: •I'h followin

g vs addedto COMPREI3EN,- the date of the accident 'SIVE -
^COVERAGE I3 and COLI ISION

Sub'
1
ect

O
to i

P
^m

y
9c of ts 06'ur

und Ri^
t

CO
to
NDI

Re- =COVERAGECY

TIONS; y suit filed' ^gainst wilt be If ive offer to pay forthe .repair of eaua-an a us
b ed 1 [he t' filed b=f the.:.. aged wmdshi1d--glass instead of th°. re-; .arr un ess -^sm u .; ore1 te f ,-:placem.,nt ^oi` the windshield:and yori."'.

1. 60 after fuse to consent to

cover ur a mee er

a ro: . .
' " .. . . . ag^ to have: such iepair tpade, we: will

d dfo b ..
pay thefuQ.most of.aepairingthe wind-were •

days on; or :a wntt°.n eman r ar theh slueldglassregardtessofyourdeducuble.'.'•
2. two years after the date of dte ao-

d ent. owev
H er: b: Tf e followina is added to ETaIERGENCY

ci_ . , ' ROAB SER^VIC:^,-: COVERAGE H:..:
a. for any claim involving: a'.

motor vehtcle insured for

.bodily..in}u'.ry.; liability at ithe;
"ti uieof.theaccident°but tfie':

Iimits of liabilityare less than'
: the Iimits for.uninsured mo

tor:-vehicle..toverage.under
: efiis policy, the t^vo year period ._;

dataihe. insured,

R'e will p'ay the fair oost yort incur -for .
-".ynur cor.forIocksmith services, up to.

6935 ,



v.:^: ^^:•I

one hour, to openyour car ifyour key is •
lost, stolen or locked inside your car.
We will pay only the cost of labor.

6. CONDITIONS
a. Item a, Policy Terms, of condition 1, Pol-

icy Changes, is changed ta read:

form to give broader covemge
without an extra charge. If
any coverage you carry is
changed to give broader cov-
erage; we will give you the
broader coverage without the '
issuance of.a new policy as
of the date we . make the

. change effedtive.

b, Item d of condition 2, Suit Against Us, is
changed to read: - - -

. a, Poliey Tbrms. The terms of this

d. under uninsured motor,vehicle
coverage»nless,subject to item
3c of Our Right to Recover Our
Payments under CONDPIYONS,
the suit isfiled before the later of:

policy may be changed or waived
only by:
(1) an endorsement issued by us; or
(2) the revision of this policy

(1) 60 days after we refusC to

(2)

consent to a written demand
for arbitration; or
two years after thBdate of the
accident. However:
(a) for any claiin involving a

motor vehicle insuredfor
bodily injury liability at the
time of the accident, but
the limits of liability are
le.ss than thelimits for un-
insuredmotorveldelecov-^.,
erage under this policy; the
two year period begias on'
the date the insmed, with
our consent, settles with
the bodily injury liability
insurer or on the date we
advance payment to the
insured;

(b) if the insurer of the owner
or cperator of the unin-
sured motor vehicle is de=
clared insolventl the two
yezr perlod begins on the
date the +nsured receives
notice of the insolvency.

c. Condition 5, Renewal, is changed to read:

Renewal
If this policy provides liability; medical
payments oruninsuied inotor vehicle
coverage; we will renew such cover-
ages for a suffistent number. of po[icy
penods to provide aoverage during the
twd-year Guarantee Period sliown on
the declarations page. We may amend
the provisions and conditions of those. . ^
coverages any time during the initiat
two-year Guaratttee Petiod or any subse-. '
quent Guarantee Periad
It is agreed that the renewal premium_

effect',will be basedupon the rates in
ttie coverag^s carried, the applicable

. limits' of liability;, deductibles and
other elements that affect thc premium
that apply at the tiineof renewal.

'

other'facton;. .. e
A notice of our intention to not renew s<
will be mailed to your Iast known ad-
dress at least 30 days before the end of
the Guarantee Period. The mailin&of . ":

• it shall be sutFicient proof of notice.
The -policy will not. be ternunated ';.

,. - priot. to the end of the two-year Gnar- +.'
antee Period' rltown on the declara-
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Desiree Holt et al., Plaintiffs-Appellees, v. Antonio Almendarez et al., Defendants-
Appellants, American Family Insurance et al., Defendants-Appellees.

No. 98AP-422

COURT OF APPEALS OF OHIO, TENTH APPELLATE DISTRICT, FRANKLIN
COUNTY

1998 Ohio App. LEXIS 5944

December 10, 1998, Rendered

PRIOR HISTORY: 1*11 APPEAL from the Franklin
County Court of Common Pleas.

DISPOSITION: Judgment affirmed.

COUNSEL: Jami S. Oliver and Robert D. Erney, for
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JUDGES: MASON, J. YOUNG and TYACK, JJ., con-
cur.

OPINIONHY: MASON

OPINION:

(REGULAR CALENDAR)

OPINION

MASON, J.

On September 6, 1996, plaintiff-appellee, Desiree
Holt, stopped at an intersection behind a truck owned by
defendant-appellant, Dublin City Schools, and operated

by defendant-appellant, Antonio Almendarcz, an em-
ployee of defendant-appellant, Dublin City Schools
Board of Education. At the intersection, Almendarez
realized that lie had pulled out too far into the intersec-
tion and put his truck into reverse, backing up into Holt's
automobile. Minor damage was done to Holt's automo-
bile and no injuries were reported at the scene. As a re-
sult of this accident, Holt and her husband filed a lawsuit

against Almendarez; Dublin City Schools; Steve Ander-
son, Superintendent; and Dublin City Schools Board of

Education (hereinafter referred to collectively as "Board
of Education").

At the time of the accident, Flolt 1*21 was insured
by defendant-appellee, American Family Insurance, who
was subsequently added as a defendant. On November
17, 1997, the Board of Education filed a niotion for
summary judgment, arguing that Holt was entitled to
receive uninsured motorist coverage from American
Family and, as such, pursuant to R.C. 2744.05(B), the
Board of Education would be entitled to deduct those
benefits from any award rendered in this case. This mo-
tion was denied. On or about February 6, 1998, the
Board of Education filed a second motion for summary
judgment, which was also denied. The trial court
awarded Holt $ 5,000 in compensatory damages and
found that American Family's medical payment coverage
was triggered by the accident. Thus, the Board of Educa-
tion was entitled to receive credit for any medical pay-
ments made. liowever, the trial court found that Ameri-
can Family's uninsured motorist coverage was not trig-
gered by the accident. Furthermore, the trial court found
that the Board of Education was not immune and, as
such, found that there was no other insurance which
would be deducted before the Board of Education paid
the damage award. The Board of Education appealed the
decision of the Franklin County 1*31 Court of Common
Pleas granting summary judgment to Holt and American
Family, assigning the following errors:

"I. The trial court coinmitted reversible
error when it denied the Board of Educa-
tion's original motion for summary judg-
ment.
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"2. The trial court committed reversible
error when it denied the Board or Educa-
tion's second motion for summary judg-
ment.

"3. The trial court failed to find that
American Family Insurance had an unin-
sured motorist obligation to the Plaintiffs
as a result of the September 6, 1996
automobile accident.

"4. The trial cotut failed to find that the
Plaintiff was entitled to receive uninsured
motorist coverage benefits from American
Family Insurance as a result of the Sep-
tember 6, 1996 automobile accident.

"5. '1'he trial court erroneously concluded
that the board of education's cross-claim
in declaratory judgment failed to state a
claim upon which relief could be granted.

"6. The trial court failed to deduct the un-
insured motorist coverage in Anrerican
Family Insurance's policy from the award
rendered in this case.

"7. The trial court's findittg that the board
of education has 1"41 the primary pay-
ment obligation when the Plaintiff are en-
titled to receive insurance benefits from
another source was improper.

"8. The trial court's finding that American
Family Insurance had no uninsured mo-
torist payment obligation to the Plaintiff
was improper."

The Board of Education's assigninents of error are inter-
related and the dispositive issue can be summarized as
follows: Is Holt entitled to collect uninsured motorist
benefits from her insurance company, American Family?
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If Holt is entitled to collect uninsured motorist benefits,
then R.C. 2744.05(B) requires that all insurance be ex-
hausted before the political subdivision must pay. How-
ever, if Holt is not entitled to collect uninsured motorist
benefits, then there would be no other collateral source
of insurance and the Board of Education must pay the
judgment rendered.

In awarding summary judgment to 1-lolt, the trial
court made the following findings:

"*** In the case at bar, the Board is not
immune from liability for the actions of
its employees. R.C. 2744.03(B). Like-
wise, the employee tortfeaser's immunity
does not bar the Plaintiff from recovering
from the Board. 'rherefore, the tortfeaser
1*51 employee's immunity from liability
does not in turn trigger the Plaintiffs UM
coverage because the tortfeaser's em-
ployer, tlre Board, is still liable for the
acts of its employees performed during
the scope of their employment. Id. Thc
rule of law in Ohio that tortfeaser immu-
nity acts to trigger the availability of UM
coverage is the exception, and not the
rule. Again, under Ohio law, immunity
has been held to trigger UM coverage, but
only when said immunity completely bars
an injured policy holder's recovery.
Therefore, the Plaintiffs UM coverage is
not available and the Board may not de-
duct said coverage from any award ren-
dered in this case."

When reviewing a trial court's ruling on summary,judg-
ment, the couit of appeals conducts an independent re-
view of the record and stands in the shoes of the trial
court. Jones v. SheRy Co. (1995), 106 Ohio App. 3d 440,
445, 666 N.E.2d 316. Summary judgment is appropriate
upon a demonstration that: (I) there is no genuine issue
of material fact; (2) the moving party is entitled to judg-
ment as a matter of law; and (3) that reasonable minds
can come to but one conclusion, and that conclusion is
adverse to the party against whom 1*61 the motion for
sunimary judgment is made, who is entitled to have the
evidence construed inost strongly in his favor. Harless v.
Willis Day Warehousing Co. (1978), 54 Ohio St. 2d 64,
375 N. E. 2d 46.

It is undisputed that, in the case at bar, the Board of
Education is a political subdivision pursuant to R.C.
2744.01(F). It is also undisputed that Almendarez was
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acting within the scope and course of his employment at
the time of the accident and, as such, is immune from
liability pursuant to R.C. 2744.03(6). The Board of Edu-
cation stipulated that Dublin City Schools and their em-
ployees have a $ 2,000,000 liability insurance policy
with Nationwide Insurance. The Board of Education
does not claim any statutory or common-law immunity
for itself, but claims that the iinmunity granted toAl-
inendarez triggers the uninsured motorist coverage of
Flolt's insurance policy. We disagree.

Political subdivisions are provided general immunity
pursuant to R.C. 2744.02(A), unless the facts of a claim
come under one of five exceptions contained in R.C.
2744.02(B). In the case at bar, the relevant section is R.C.
2744.02(B)(1), which provides:

"Except as otherwise provided in this di-
vision, political 1*71 subdivisions are li-
able for injury, death, or loss to persons or
property caused by the negligent opera-
tion of any motor vehicle by their ein-
ployees upon the public roads, highways,
or streets when the employees are en-
gaged within the scope of their employ-
ment and authority. *** "

In addition to the general immunity provided to political
subdivisions, R.C. 2744.03 bestows certain additional
defenses and immunities on the political subdivision and
its employees. Relevant to this appeal is R.C.
2744.03(A)(5), which states:

"The political subdivision is immune from
liability if the injury, death, or loss to per-
sons or property.resulted from the exer-
cise of judgment or discretion in deter-
mining wliether to acquire, or how to use,
equipment, supplies, materials, personnel,
facilities, and other resources, unless the
judgment or discretion was exercised with
malicious purpose, in bad faith, or in a
wanton and reckless manner."
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or not to pass a bicycle rider would constitute discretion-
ary acts for which immunity is provided. Siders v. Rey-
noldshurg School Dist. (1994), 99 Ohio App. 3d 173, 650
N.E.2d 150.

Therefore, after a review of the record and applica-
ble statutes, we find that, while Almendarez is immune
from liability, there is no statutory authority for the
Board of Education to claim immunity based solely on
the immunity of Almendarez. Accordingly, the Board of
Education's citation to R.C. 3937.18, which provides that
an insurer must pay uninsured motorist coverage to an
insured where the tortfeaser is immune, is not applicable
to the case at bar because the Board of Education is not
immune.

The basic purpose of the uninsured motorist statute,
R.C. 3937.18, is to protect persons injured in an automo-
bile accident from uncompensated losses because a tort-
feaser lacked liability covemge. York v. State Farm Fire
& Cas. Co. (1980), 64 Ohio St. 2d 199, 202, 414 N.E.2d
423. R.C. 3937.18 provides, in pertinent 1*91 part:

"No automobile liability or motor vehicle
liability policy of insurance insuring
against loss resulting from liability im-
posed by law for bodily injury or death
suffered by any person arising out of the
ownership, maintenance, or use of a mo-
tor vehicle shall be delivered or issued for
delivery in this state with respect to any
motor vehicle registered or principally ga-
raged in this state unless both of the fol-
lowing coverages are provided to persons
insured under the policy for loss due to
bodily injury or death suffered by such
persons:

"(I) Uninsured motorist coverage, which
shall be in an amount of coverage equiva-
lent to the automobile liability or motor
veiiicle liability coverage and shall pro-
vide protection for bodily injury or death
***

There have been no allegations that Almendarez acted
with malicious purpose, in bad faith or in a wanton and
reckless manner. Accordingly, in order for this defense
to apply, the Board of Education must establish that the
act of driving the truck 1*81 involved an exercise of
judgment. In a factually analogous case, this court has
held that the legislature could not have intended that the
operational act of a school bus driver in deciding whether

"For purposes of division (A)(1) of this
sectioti, a person is legally entitled to re-
cover damages if he is able to prove the
elements of his claim that are necessary to
recover damages from the owner or op-
erator of the uninsured motor vehicle. The

A° gA
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fact that the owner or operator of the un-
insured motor vehicle has an immunity,
whether based upon a statute or the com-
mon law, that could be raised as a defense
1*101 in an action brought against him by
the person insured under uninsured motor-
ist coverage does not affect the insured
person's right to recover under his unin-
sured motorist coverage."

T'he phrase, "legally entitled to recover," means the in-
sured must be able to prove the elements of his or her
claim. Sumwalt v. Allstate Ins. Ca. (1984), 12 Ohio Si,

3d 294, 466 N.E.2d 544. Holt would only be legally enti-
tled to recover uninsured motorist benefits if she was
injured by an uninsured motorist. We have found that the
Board of Education is not immune from liability. Fur-
ther, the Board of Education stipulated that it holds an
insurance policy with Nationwide for $ 2,000,000, Con-
sequently, the Board of Education's arguments must fail.

'rhe Board of Education further argues that the pro-
visions of R.C. 2744.05(B), are applicable to the case at
bar. We disagree.

R.C. 2744.05(B) provides, in pertinent part:

"If a claimant receives or is entitled to re-
ceive benefits for injuries or loss allegedly
incurred from a policy or policies of in-
surance or any other source, the benefits
shall be disclosed to the court, and the
amount of the benefits shall be deducted
from any award 1*111 against a political
subdivision recovered by that claimant.
No insurer or otlter person is entitled to

bring an action under a subrogation provi-
sion in an insurance or other contract
against a political subdivision with respect
to such benefits. *** "
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The Supreme Court has noted that this statute serves two
purposes: ( I) to conserve the financial resottrces of po-
litical subdivisions by limiting their tort liability; and (2)
to permit injured persons who have no source of reim-
bursement for their damages to recover for a tort com-
mitted by a political subdivision. Mene(ee v. Queen City
Metro (1990), 49 Ohio St. 3d 27, 29, 550 N.E.2d 181.
Further, the court has stated that the purpose and lan-
guage of R.C. 2744.05(B) evinces a legislative intent to
place the fmancial burden on the insurer and not the po-
litical subdivision. Galanos v. Cleveland (1994), 70 Ohio
St. 3d 220, 221, 638 N.E.2d 530.

However, because Holt is not legally entitled to re-
ceive uninsured motorist benefits because the Board of
Education is not immune from liability and is covered by
liability insurance, R.C. 2744.05(B) is not applicable to
the case at bar.

We find that summary judgment was properly
gratited, 1*121 as there is no genuine issues of tnaterial
fact and reasonable minds can reach but one conclusion.
The Board of Education is not entitled to use the provi-
sions of R.C. 2744.05(B) because there is no other insur-
ance to which Holt is legally entitled to receive.

The Board of Education's assignments of errot' are not
well-taken and are overruled. The judgment of'the trial
court is affirmed.

Judgment qffirmed

YOUNG and'I'YACK, JJ., concur.

A'g3



Page I

I of I DOCUMENT
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Appellees
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SUBSEQUENT HISTORY: Certification granted by
Rogers v. Dayton, 2007 Ohio 2632, 2007 Ohio LEXIS
1433 (Ohio, June 6, 2007)
Discretionary appeal allowed by Rogers v. Dayton, 2007
Ohio 2632, 2007 Ohio LEXIS 1410 (Ohio, June 6, 2007)

COUNSEL: PATRICK J. BONFIELD, and JOHN J.
DANISH, and JOHN C. MUSTO, Dayton, Ohio, Attor-
neys for Defendants-Appellees City of Dayton and Earl
Moreo.

MARK H. GAMS, and M. JASON FOUNDS, Colum-
bus, Ohio, Attorneys for Defendant-Appellant State
Farm Mutual Automobile Insurance Company.
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J., dissenting.

OPINION BY: FAIN

OPINION

FAIN, J.

1*Pl ( This is a dispute over who is primarily liable
for injuries incurred by Western Rogers as a result of a
motor vehicle collision caused by the negligence of an
employee of the City of Dayton. State Farm Mutual
Automobile Insurance Company, the underwriter of a
policy of uninsured/underinsured motorist insurance is-
sued to Rogers, contends that because the City of Dayton
is self-insured, in a "practical sense," its liability is ex-
cluded from the scope of the uninsured/underinsured
motorist coverage. This would leave the City of Dayton
responsible for damages. The City of Dayton contends
that it is not self-insured, so that its liability is not ex-
cluded from the scope of the uninsured/underinsured
motorist coverage, with the result that State Farm is re-

sponsible, 1**21 and subrogation is not permitted
against a municipality.

I*P21 The City of Dayton obtained summary
judgment in its favor, from which State Farm appeals.
We agree with the trial court that the City of Dayton is
not, as a matter of law, self-insured. Therefore, the
judgment of the trial court is Affirmed.

I

I*P31 In April, 2002, Earl Moreo, III, a traffic sig-
nal electrician employed by the City of Dayton, was dis-
patched to the intersection of Emerson and Salem Ave-
nues in Dayton. After checking the operation of a traffic
signal, he began to execute a U-turn and struck an auto-
mobile owned and operated by Western Rogers. Rogers
had an automobile insurance policy issued by State
Farm. The insurance policy provided for uninsured mo-
torist coverage.

I*P41 Rogers brought this action against the City of
Dayton and Moreo. Rogers alleges that the City of Day-
ton and Moreo are liable for his injuries, and that State
Farm is also monetarily responsible to pay for his inju-
ries within the limits of his uninsured/underinsured mo-
torist ("UM/UIM") policy provisions. All four of the
parties filed motions for summary judgment. State Farm
moved for summary judgment on the ground that Rogers
1**31 was not entitled to uninsured motorist benefits
under his State Farm policy, because the City of Dayton
is a self-insured entity, not an uninsured entity. Moreo
and the City moved for partial summary judgment on the
grounds that they are immune from liability, the City is
uninsured for purposes of determining Rogers's entitle-
ment to UM/UIM benefits under R.C. 3937.18, and they
are entitled to an offset for any UM/UIM benefits Rogers
was entitled to receive from State Farm.

I*P51 The trial court granted Rogers's motions for
summary judgment, holding that State Farm would be
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held financially responsible to the limits of its uninsured
motorist coverage if the City of Dayton and/or Moreo
were found legally responsible for Rogers's injuries. The
trial court granted Moreo's motion for summary judg-
ment, holding that Moreo is immune from liability under
Chapter 2744 of the Revised Code. The trial court
granted the City of Dayton's motion for summary judg-
ment, holding that the City is "uninsured" for purposes of
the uninsured motorist policy. The trial court denied
State Farm's motion for summary judgment.

I*P61 State Farm moved for reconsideration of the
[**41 trial court decision relating to the motions for
summary judgment. The trial court denied State Farin's
motion for reconsideration. Thereafter, the trial court
entered an order finding no just reason for delay. State
Farm appeals from the summary judgment rendered
against it.

I

I*P71 State Farm asseits four assignments of error,
as follows:

1*P8[ "THE TRIAL COURT ERRED IN
DENYING APPELLANT STATE FARM MUTUAL
AUTOMOBILE INSURANCE COMPANY'S MOTION
FOR SUMMARY JUDGMENT AND GRANTING
APPELLEE CITY OF DAYTON'S MOTION FOR
SUMMARY JUDGMENT.

[*P91 "THE TRIAL COURT ERRED IN
I IOLDING THAT THE CITY OF DAYTON WAS NOT
A SELF-INSURED ENTITY UNDER OHIO LAW,
AND, CONSEQUENTLY, TI-IAT THE PLAINTIFF
WAS ENTITLED TO UM/UIM COVERAGE UNDER
HIS STA'I'E FARM POLICY OF INSURANCE.

1*P101 "THE TRIAL COURT ERRED BY
CONSIDERING ONLY WHETHER THE CITY OF
DAYTON WAS SELF-INSURED UNDER THE OHIO
FINANCIAL RESPONSIBILITY ACT AND NOT
CONSIDERING WHETHER THE CITY WAS SELF-
INSURED UNDER OTHER OHIO STATUTES AND
OI-1IO COMMON LAW GOVERNING FINANCIAL
RESPONSIBILITY.

1*P1][ "THE TRIAL COURT ERRED IN
HOLDING TI-lAT THE CITY OF DAYTON IS NOT
SELF-INSURED UNDER THE LANGUAGE OF THE
STATE FARM POLICY."

I*P12[ I**51 We will address State Farm's four
assignments of error together because they all turn upon
whether the City of Dayton is self-insured for purposes
of the insurance policy and R.C. 3937.18. "Appellate
review of a decision by a trial court granting summary
judgment is de novo." Cox v. Kettering Medical Center,
Montgomery App. No. 20614, 2005 Ohio 5003, P 35.
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I*P13[ This appeal relates to an action comtnenced
by a plaintiff, Rogers, seeking to recover damages flow-
ing from an automobile accident allegedly caused by the
negligence of an employee of the City of Dayton, Moreo.
"[P]olitical subdivisions are liable for injury, death, or
loss to person or property caused by the negligent opera-
tion of any motor vehicle by their employees when the
employees are engaged within the scope of their em-
ployment and authority." R.C. 2744.02(B)(1). It is undis-
puted that Moreo was engaged within the scope of his
employment and authority. Pursuant to R.C. 2744.03(A),
an employee of the City of Dayton has immunity from
liability in a civil action brought to recover damages for
injury to persons allegedly I**61 caused by any act or
omission in connection with a governmental function.
Therefore, Moreo arguably is immune from liability to
Rogers. Unlike its employee, however, the City of Day-
ton does not have immunity from Rogers's action, See
R.C. 2744.02(B)(1), 2744.03(A). Thus, the question be-
comes who should pay for damages resulting from
Moreo's alleged negligence arising in the course of his
employment with the City.

1*P14[ State Farm makes the straightforward ar-
gument that the City should pay the damages, because
the alleged negligence of the City's employee caused
Rogers's injuries, the City has not articulated any basis
on which the City should be granted immunity, and the
City has not shown that it is unable to pay damages to
Rogers. This approach was eloquently endorsed by Judge
Painter in Safe Auto Ins. Co. v. Corson, 155 Ohio App.
3d 736, 2004 Ohio 249, 803 N.E.2d 863, P 5-13:
"Corson owned an insurance policy with Safe Auto. The
policy included tininsured-motorist and underinsured-
motorist ('UM/UIM') coverage. Responsible people buy
UM/UIM coverage to protect themselves against irre-
sponsible drivers who do not have any insurance I**71
or enough insurance.... But the city did not buy insur-
ance to cover these damages. Neither did it comply with
the rules to be a 'self-insurer' under the UM/UIM stat-
utes. It simply chose to pay damages or judgments out of
the city coffers, which is perfectly proper. The city
somehow concocted the theory that someone else should
pay. That someone else was Safe Auto. This was evi-
dently because Safe Auto was the only insurance com-
pany involved. But why should Sate Auto-the insurance
company for the innocent driver-pay damages the city of
Cincinnati owes? ...[T]he city of Cincinnati was not
required to follow the self-insurance certification meth-
ods prescribed by the financial responsibility law. Be-
cause it was presumed to be responsible, it did not have
to file papers with the state guaranteeing that it was able
to pay damages. The city was allowed to pay out of city
coffers. Somehow, the city interpreted this to mean that it
was uninsured, unself-insured, and unliable. The city's
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argument is that, by not complying with a law it does not
have to comply with, it can escape paying what it owes."

I*P151 In our view, the General Assembly has
clearly commanded a different 1**81 result. R.C.
4509.72(A) provides as follows:

I*P161 "Any person in whose name more than
twenty-five motor vehicles are registered in this state
may qualify as a self-insurer by obtaining a certificate of
self-insurance issued by the registrar of motor vehicles as
provided in division (B) of this section."

1*P171 Because the City of Dayton owns more than
25 motor vehicles, it could obtain a certificate of self-
insurance, and thereby qualify as a self-insurer under
Ohio Revised Code Chapter 4509, entitled "Financial
Responsibility." It did not do so.

1*P18) At the relevant time, which the parties rec-
ognize is the most recent renewal of State Farm's
UM/UIM policy preceding the accident, R.C.
3937.18(K)(3) defined "uninsured motor vehicle" as fol-
lows:

1*P191 "(K) As used in this section, 'uninsured mo-
tor vehicle' and 'underinsured motor vehicle' do not in-
clude any of the following motor vehicles:

I*P201 "***

J*P21 1 "(3) A motor vehicle self-insured within the
meaning of the financial responsibility law of the state in
which the motor vehicle is registered."

I*P221 Because the motor vehicle the 1**91 opera-
tion of which caused Rogers's injuries was not self-
insured within the meaning of the financial responsibility
law of Ohio, R.C. Chapter 4509, it was not excluded
from the definition of an uninsured motor vehicle, within
the plain meaning of R.C. 3937.18(K)(3). Consequently,
as the trial court held, Rogers's injury was within the
scope of State Farm's uninsured motor vehicle coverage.

I*P231 R.C. 2744.05(8) provides as follows:

I*P241 "If a claimant receives or is entitled to re-
ceive benefits for injuries or loss allegedly incurred from
a policy or policies of insurance or any other source, the
benefits shall be disclosed to the Court, and the amount
of benefits shall be deducted from any award against a
political subdivision recovered by the claimant. No in-
surer or other person is entitled to bring an action under a
subrogation provision in an insurance or other contract
against a political subdivision with respect to such bene-
fits."

1*P251 It is the collateral source rule clearly set
forth in R.C. 2744.05(8) that establishes the result to
which Judge Painter took offense in Safe Auto Ins. Co. v.
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Corson, supra, 1**101 because it shifts the financial
responsibility from a municipality that has employed an
iminune tortfeasor to the insurance carrier that has pro-
vided uninsured motorist coverage to the tort victim,
while charging the tort victim a premium for that cover-
age. Without endorsing the reasoning, we can imagine
the Ohio General Assembly having decided, as a matter
of policy, that it is preferable to impose the financial
harm resulting from a motor vehicle tort upon a commer-
cial insurance carrier, who has received a premium for
uninsured motorist coverage, as opposed to either: (1) the
tort victim; (2) the municipal employee who was acting
within the scope of duties for which immunity is pro-
vided under R.C. 2744.02; or (3) the municipality that
employed the tortfeasor. In short, the General Assembly
appears to have adopted a schedule of preference for who
should bear the harm of a tort caused by a municipal
employee acting within the scope of his immunity as
follows: (1) an insurance carrier providing uninsured
motorist coverage to the victim, if there is one; (2) the
municipality; and (3) the tort victim. The General As-
sembly has obviously found public policy in favor
1**11l of immunity for the municipal employee, and has
decided that of the three other potential bearers of the
loss, the toit victim is the least able to sustain the loss,
the municipality is the next least able to sustain the loss,
and the insurance carrier is in the best position to sustain
the loss. While we might not agree with this schedule of
preference, we do not find it to be irrational.

I*P261 State Farm's assignments of error are over-
ruled.

III

I*P271 All of State Farm's assignments of error
having been overruled, the judgment of the trial court is
Affirmed.

WOLFF, P.J., concurs.

DISSENT BY: DONOVAN

DISSENT

DONOVAN, J., dissenting:

I*P281 I disagree.

I*P291 Judge Painter's approach is consistent with
the purpose behind UM/UIM coverage. "The purpose of
UM/UIM coverage is to protect persons from losses
which, because of the tortfeasor's lack of liability cover-
age, would otherwise go uncompensated." 58 Ohio Ju-
risprudence 3d (2005) 435-36, Insurance, Section 999. It
is undisputed that, despite Moreo's imtnunity from liabil-
ity, the City is liable for damages arising from Moreo's
negligent acts within the course of his employment with
the City. Also, there has 1**121 been no argument that
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the City is unable to pay such damages. Thus, it appears
that the City of Dayton is able to compensate Plaintiff for
his damages and there does not appear to be any risk of
Plaintiff going uncompensated due to a lack of liability
coverage on the part of the City of Dayton. Therefore,
forcing State Farm to pay damages to Plaintiff does not
appear to fit within the purpose of UM/UIM coverage.

1*P30[ The trial court and majority reject Judge
Painter's common sense approach and find that the City
was uninsured within the meaning of the uninsured mo-
torist statute and State Farm's insurance policy with Mr.
Rogers. Pursuant to the version of R.C. 3937.18(K) ap-
plicable to the present dispute, a motor vehicle is ex-
cluded from the definition of "uninsured motor vehicle"
where the motor vehicle is self-insured within the mean-
ing of the financial responsibility law of the state in
which the motor vehicle is registered. The insurance pol-
icy between Plaintiff and State Farm provides a similar
exclusion from the definition of uninsured motor vehicle.
State Farm argues that the City of Dayton's motor vehicle
is excluded from the definition [** 131 of uninsured mo-
tor vehicle because the City of Dayton is self-insured. On
the other hand, the City of Dayton argues that it is not
self-insured within the meaning of the financial respon-
sibility law of Ohio.

I*P31[ "'Self-insurance' is the retention of the risk
of loss by the one bearing the original risk under the law
or contract. It is the practice of setting aside a fund to
ineet losses instead of insuring against such through in-
surance, self-insurance being the antithesis of insurance,
for while insurance shifts the risk of loss from the in-
sured to the insurer, the self-insurer retains the risk of
loss imposed by law or contract." 57 Ohio Jurisprudence
3d (2005) 317, Insurance, Section 247. The City con-
cedes that it is self-insured in the sense that it does not
purchase automobile insurance and it does set aside cer-
tain monetary amounts each year in its budget for the
payment of claims against the City.

I*P32[ The City's decision not to purchase insur-
ance is perfectly acceptable. R.C. 2744.08(A)(2)(a) pro-
vides that a "political subdivision may establish and
maintain a self-insurance program relative to its and its
employees' potential liability 1**141 in damages in civil
actions for injury, death, or loss to persons or property
allegedly caused by an act or omission of the political
subdivision or any of its employees in connection with a
governmental or proprietary function. The political sub-
division may reserve such funds as it deems appropriate
in a special fund that may be cstablished pursuant to an
ordinance or resolution of the political subdivision ...."

[*P33[ The City of Dayton's self-insurance pro-
gram is provided for in its Municipal Code. Pursuant to
Sec. 36.203 of the Dayton Municipal Code, judgments
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on personal injury claims are limited to funds that have
been "specifically appropriated on an annual basis for
payment of claims and judgments." Further, Sec. 36.204
requires the City Manager to submit annually to the City
Commission a recommended appropriation for payment
of claims and judgments. In determining the amount of
funds to be appropriated, the City Manager and Commis-
sion may consider the list of non-exclusive information
set forth in Sec. 36.204(A)-(I).

[*P34[ The trial court held and the majority con-
curs that being self-insured in this "practical sense" does
not necessarily mean that the City 1**151 is self-insured
in the relevant, legal sense. State Farm disagrees, arguing
that the Supreme Court's holding in Grange Mut. Cas.
Co. v. Reftners• Transport & Terminal Corp. (1986), 21
Ohio St.3d 47, 21 Ohio B. 331, 487 N.E.2d 310, supports
a finding that the City is self-insured rather than unin-
sured for purposes of R.C. 3937.18(K) and the insurance
policy. The City responds that whether it is self-insured
in the practical sense is irrelevant, because the inquiry
necessitated by R.C. 3937.18(K) and the insurance policy
is whether the City is self-insured within the meaning of
the financial responsibility law. The City contends that
the motor vehicle driven by Moreo cannot be considered
self-insured within the meaning of the financial respon-
sibility law of Ohio, because the City does not have a
certificate of self-insurance under Ohio's Financial Re-
sponsibility Act ("FRA"), Chapter 4509.01, et seq.

J*P35[ Under the FRA, "[a]ny person in whose
name more than twenty-five vehicles are registered in
this state may qualify as a self-insurer by obtaining a
certificate of self-insurance issued by the registrar of
motor vehicles . ..." R.C. 4509.72(A) 1**161 ."The
registrar shall issue a certificate of self-insurance upon
the application of any such person who is of sufficient
financial ability to pay judgments against him." R.C.
4509.72(8). In sum, the registrar is required to issue a
certificate of self-insurance to any person who has more
than twenty-five vehicles registered in Ohio, is finan-
cially able to pay judgments against him, and requests
the certificate. It is undisputed that the City of Dayton is
exempt from the FRA. R.C. 4509.71. It is similarly un-
disputed that the City of Dayton does not have a certifi-
cate of self-insurance issued by the registrar. The City
argues that these two uncontested facts are sufficient to
resolve this appeal in its favor becausethe lack of a cer-
tificate of self-insurance prevents State Farm from estab-
lishing that the City is self-insured within the meaning of
the financial responsibility law. I disagree.

I*P361 The relevant inquiry under R.C.
3937.18(K)(3) is not whether the City of Dayton has a
certificate of self-insurance and is in fact self-insured
under the FRA. Indeed, the City would have no reason to
request 1**171 a certificate of self-insurance where the
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City is exempt from the very law that requires a person
to obtain the certificate of self-insurance. Rather, the
relevant question is whether the City is self-insured
within the meaning of the FRA. Thus, the key inquiry is
whether the City meets the requirements for a certificate
of self-insurance. A review of the statutory requirements
reveals that the City does meet the relevant requirements.

I*P371 Pursuant to R.C. 4509.72(B), the registrar
must issue a certificate of self-insurance to any person
who has more than twenty-five vehicles registered in
Ohio, requests the certificate, and is financially able to
pay judgments against him. It is undisputed that the City
has more than twenty-five vehicles registered in Ohio.
Moreover, it is undisputed that the City is financially
able to pay judgments against it. Indeed, the City con-
cedes that it sets aside certain funds each year to pay
judgments against it. Moreover, the City's exemption
from the FRA is based on the presumption given to a
political subdivision of the state that the subdivision is
financially responsible. Thus, I would conclude that the
City I**181 is financially responsible and qualified to
receive a certificate of self-insurance.

I*P381 The presumption in R.C. 4509.71 that the
City of Dayton is financially responsible is supported by
the City's Municipal Code. "Proof of financial responsi-
bility" is defined by statute as "proof of ability to respond
in damages for liability, on account of accidents occur-
ring subsequent to the effective date of such proof, aris-
ing out of the ownership, maintenance, or use of a motor
vehicle in the amount of twelve thousand five hundred
dollars because of bodily injury to or death of one person
in any one accident. ...... R.C. 4509.01(K). The City of
Dayton has created a limitation of its liability relating to
damages recoverable in an action against the city for
personal injury or property damage arising out of a single
occurrence, or sequence of occurrences, in a tort action.
The limitation is a sum not in excess of $250,000 per
person and $500,000 per occurrence. Dayton Municipal
Code, Sec. 36.205(B)(2). The City of Dayton, through its
Municipal Code, clearly contemplated paying judgments
in amounts equal to or exceeding the $12,500 [**191
that is required under the FRA to show proof of financial
responsibility. In short, the City of Dayton is financially
responsible within the meaning and purpose of the FRA.

I*P39] The only thing preventing the City of Day-
ton from having a certificate of self-insurance under the
FRA is that the City has not requested such a certificate.
Once again, it is understandable why the City has not
requested a certificate-it is unnecessary because the City
is exempt from the FRA. However, the fact that the City
did not request a ceitificate that it was not legally obli-
gated to request does not tnean that the City is not self-
insured within the meaning and spirit of the financial
responsibility law. On the contrary, I would find that the
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City's practice of annually setting aside funds to pay tort
judginents constitutes being self-insured and financially
responsible within the meaning and purpose of the finan-
cial responsibility law. To hold otherwise would allow
the City of Dayton to use the fact that it is presumed fi-
nancially responsible under the FRA to act financially
irresponsible in situations where its employees are in-
volved in automobile accidents.

I*P401 The City of I**201 Dayton argues that our
prior decisions in Jennings v. City of Dayton (1996), 114
Ohio App.3d 144, 682 N.E.2d 1070, and Anderson v.
Nationwide In.s. Co. (Sept. 19, 1997), Montgomery App.
No. 16309, 1997 Ohio App. LEXIS 4199, require us to
find that the City of Dayton is uninsured. I disagree. In
Jennings, the plaintiff was injured in an accident with a
motor vehicle owned by the City of Dayton and driven
by a city employee. At the time of the accident, the City
of Dayton was not covered by a motor vehicle liability
insurance policy. Rather, the City was self-insured under
the provisions of R.C. 2744.08(A)(2)(a). Based on a re-
view of the caselaw, we found that "the trend in the Su-
preme Court and in this court is to define self-insurers as
uninsured and to maximize the uninsured motorist pro-
tection afforded to insured persons." Jennings, 1/4 Ohio
App.3d at 148. Consequently, we held that "'self-
insurance' is the legal equivalent of no insurance for pur-
poses of the distribution of uninsured motorist benefits in
accordance with R.C. 3937.18." Id at 150. Our holding
was based on a reading of the 1996 version of R.C.
3937.18 I**211 , which did not include an exclusion for
"self-insurers." Subsequent to our decisions in Jennings
and Anderson, however, the General Assembly revised
R.C. 3937.18, providing for an exclusion of self-insurers
from the definition of uninsured motor vehicle. There-
fore, 3ennings and Anderson are inapposite.

I*P411 Finally, the City of Dayton argues that the
public policy behind R.C. 2744.05(B) supports a finding
that the City of Dayton is uninsured. R.C. 2744.05(B)
provides that "If a claimant receives or is entitled to re-
ceive benefits for injuries or loss allegedly incurred from
a policy or policies of insurance or any other source, the
benefits shall be disclosed to the court, and the amount of
the benefits shall be deducted from any award against a
political subdivision recovered by that claimant. No in-
surer or other person is entitled to bring an action under a
subrogation provision in an insurance or other contract
against a political subdivision with respect to such bene-
fits." According to the City of Dayton, R.C. 2744.05(B)
serves two purposes: "I. To 'conserve I**221 the fiscal
resources of political subdivisions by limiting their tort
liability'; and 2. To 'permit injured persons who have no
resource of reimbursement for their damagcs, to recover
for a tort committed by [a] political subdivision."' Appel-
lee's Brief, p. 13 (quoting Menefee v. Queen City Me1ro
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(1990), 49 Ohio St.3d 27, 29, 550 N.E.2d 181). The City
of Dayton's reliance on R.C. 2744.05(B) is misplaced.
R.C. 2744.05(B), by its own terms, is confined to situa-
tions where the claimant is entitled to benefits under his
or her insurance policy. In the present case, Plaintiff is
not entitled to uninsured motorist benefits under his in-
surance policy with State Farm, because the City of Day-
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ton is self-insured. 'rherefore, the provisions of R.C.
2744.05(B) are inapplicable.

I*P421 I would conclude that the trial court erred in
holding that the motor vehicle driven by Moreo was un-
insured. In choosing to be self-insured for the purposes
of the FRA, the City obligated itself to pay. I would sus-
tain State Farm's assignments of error and would reverse
the judgment l"*231 of the trial court.
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§ 9.83. Liability insurance for state and local officers or employees for motor vehicle, aircraft
or watercraft accidents; vehicle liability fund

(A) The state and any political subdivision may procure a policy or policies of insurance
insuring its officers and employees against liability for injury, death, or loss to person or
property that arises out of the operation of an automobile, truck, motor vehicle with auxiliary
equipment, self-propelling equipment or trailer, aircraft, or watercraft by the officers or
employees while engaged in the course of their employment or official responsibilities for the
state or the political subdivision. The state is authorized to expend funds to pay judgments
that are rendered in any court against its officers or employees and that result from such
operation, and Is authorized to expend funds to compromise claims for liability against its
officers or employees that result from such operation. No insurer shall deny coverage under
such a policy, and the state shall not refuse to pay judgments or compromise claims, on the
ground that an automobile, truck, motor vehicle with auxiliary equipment, self-propelling
equipment or trailer, aircraft, or watercraft was not being used in the course of an officer's or
employee's employment or official responsibilities for the state or a political subdivision
unless the officer or employee who was operating an automobile, truck, motor vehicle with
auxiliary equipment, or self-propelling equipment or trailer is convicted of a violation of
section 124.71 of the Revised Code as a result of the same events.

(B) Funds shall be reserved as necessary, in the exercise of sound and prudent actuarial
judgment, to cover potential expense, fees, damage, loss, or other liability. The
superintendent of insurance may recommend or, if the state requests of the superintendent,
shall recommend, a specific amount for any period of time that, in the superintendent's
opinion, represents such a judgment.

(C) Nothing in this section shall be construed to require the department of administrative
services to purchase liability insurance for all state vehicles in a single policy of Insurance or
to cover all state vehicles under a single plan of self-insurance.

(D) Insurance procured by the state pursuant to this section shall be procured as provided in
section 125.03 of the Revised Code.

(E) For purposes of liability insurance procured under this section to cover the operation of a
motor vehicle by a prisoner for whom the insurance Is procured, "employee" includes a
prisoner in the custody of the department of rehabilitation and correction who is enrolled In a
work program that is established by the department pursuant to section 5145.16 of the
Revised Code and in which the prisoner is required to operate a motor vehicle, as defined in
section„4509.01 of the Revised Code, and who is engaged in the operation of a motor vehicle
in the course of the work program.

(F) There is hereby created in the state treasury the vehicle Ilability fund. All contributions
collected by the director of administrative services under division (I) of this section shall be
deposited into the fund. The fund shall be used to provide insurance and self-insurance for
the state under this section. All investment earnings of the fund shali be credited to it.

(G) The director of administrative services, through the office of rlsk management, shall
operate the vehicle liability fund on an actuarially sound basis.

(H) Reserves shall be maintained in the vehicle liability fund in any amount that is necessary
and adequate, in the exercise of sound and prudent actuarial judgment, to cover potential
liability claims, expenses, fees, or damages. Money in the fund may be applied to the
payment of liability claims that are filed against the state in the court of claims and
determined in the manner provided in Chapter 2743. of the Revised Code. The director of
administrative services may procure the services of a qualified actuarial firm for the purpose
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of recommending the speclflc amount of money that is required to maintain adequate
reserves for a specified period of time.

(I) The director of administrative services shall collect from each state agency or any
participating state body its contribution to the vehicle liability fund for the purpose of
purchasing insurance or administering self-insurance programs for coverage authorized under
this section. The amount of the contribution shall be determined by the director, with the
approval of the director of budget and management. It shall be based upon actuarial
assumptions and the relative risk and loss experience of each state agency or participating
state body. The amount of the contribution also shall include a reasonable sum to cover
administrative costs of the department of administrative services.

t History:

127 v 667 (Eff 9-17-57); 133 v H 521 (Eff 11-17-69); 136 v H 1406 (Eff 4-14-76); 138 v S
76 (Eff 3-13-80); 138 v H 736 (Eff 10-16-80); 138 v S 76, § 4 (Eff 12-31-85); 141 v H 176,
§ 6 (Eff 11-20-85); 142 v S 308 (Eff 3-14-89); 147 v S 111. Eff 3-17-98; 150 v H 95, § 1,
eff. 9-26-03.
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§ 2744.03. Defenses or immunities of subdivision and employee

(A) In a civil action brought against a political subdivision or an employee of a political
subdivision to recover damages for injury, death, or loss to person or property allegedly
caused by any act or omission in connection with a governmental or proprietary function, the
following defenses or immunities may be asserted to establish nonliability:

(1) The political subdivision is immune from liability If the employee involved was engaged
in the performance of a judicial, quasi-judicial, prosecutorial, legislative, or quasi-legislative
function.

(2) The political subdivision is immune from liability if the conduct of the employee
involved, other than negligent conduct, that gave rise to the claim of liability was required by
law or authorized by law, or if the conduct of the employee involved that gave rise to the
claim of liability was necessary or essential to the exercise of powers of the political
subdivision or employee.

(3) The political subdivision is immune from liability if the action or failure to act by the
employee involved that gave rise to the claim of liability was wlthin the discretion of the
employee with respect to policy-making, planning, or enforcement powers by virtue of the
duties and responsibilities of the office or position of the employee.

(4) The political subdivision is immune from liability if the action or failure to act by the
political subdivision or employee involved that gave rise to the claim of liability resulted in
injury or death to a person who had been convicted of or pleaded guilty to a criminal offense
and who, at the time of the injury or death, was serving any portion of the person's sentence
by performing community service work for or in the political subdivision whether pursuant to
section 2951.02 ofthe RevisedCode or otherwise, or resulted in injury or death to a child
who was found to be a delinquent child and who, at the time of the injury or death, was
performing community service or community work for or in a political subdivision in
accordance with the order of a juvenile court entered pursuant to section 2152.19 or 2152.20
of the Revised Code, and if, at the time of the person's or child's injury or death, the person
or child was covered for purposes of Chapter 4123. of the Revised Code in connection with
the community service or community work for or in the political subdivision.

(5) The political subdivision is immune from liability if the injury, death, or loss to person
or property resulted from the exercise of judgment or discretion in determining whether to
acquire, or how to use, equipment, supplies, materials, personnel, facilities, and other
resources unless the judgment or discretion was exercised with malicious purpose, In bad
faith, or in a wanton or reckless manner.

(6) In addition to any immunity or defense referred to in division (A)(7) of this section and
in circumstances not covered by that division or sections 3314.07 and 3746.24 of the Revised
Code, the employee is immune from liability uniess one of the following applies:

(a) The employee's acts or omissions were manifestly outside the scope of the
employee's employment or official responsibilities;

(b) The employee's acts or omissions were with malicious purpose, in bad faith, or in a
wanton or reckless manner;

(c) Civil liability is expressly imposed upon the employee by a section of the Revised
Code. Civil liability shall not be construed to exist under another section of the Revised Code
merely because that section imposes a responsibility or mandatory duty upon an employee,
because that section provides for a criminal penalty, because of a general authorization in Al q1^l
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that section that an employee may sue and be sued, or because the section uses the term
"shall" in a provision pertaining to an employee.

(7) The political subdivision, and an employee who is a county prosecuting attorney, city
director of law, village solicitor, or similar chief legal officer of a political subdivision, an
assistant of any such person, or a judge of a court of this state is entitled to any defense or
immunity available at common law or established by the Revised Code.

(B) Any immunity or defense conferred upon, or referred to in connection with, an employee
by division (A)(6) or (7) of this section does not affect or limit any liability of a political
subdivision for an act or omission of the employee as provided in section 2744.02 of the
Revised Code.

. HISTORY: 141 v H 176 (Eff 11-20-85); 141 v S 297 (Eff 4-30-86); ♦ 145 v S 221 (Eff 9-28-
94); + 146 v H 350 (Eff 1-27-97); ♦ 147 v H 215 (Eff 6-30-97); * 149 v S 108, § 2.01 (Eff
7-6-2001); + 148 v S 179, § 3 (Eff 1-1-2002); ♦ 149 v S 108, § 2.03 (Eff 1-1-2002); ♦ 149
v S 106. Eff 4-9-2003.
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g 2744.05. Limitations on damages awarded

Notwithstanding any other provisions of the Revised Code or rules of a court to the
contrary, in an action against a political subdivision to recover damages for injury, death, or
loss to person or property caused by an act or omission in connection with a governmental or
proprietary function:

(A) Punitive or exemplary damages shall not be awarded.

(B) (1) If a claimant receives or is entitled to receive benefits for injuries or loss allegedly
incurred from a policy or policies of insurance or any other source, the benefits shall be
disclosed to the court, and the amount of the benefits shall be deducted from any award
against a political subdivision recovered by that claimant. No insurer or other person is
entitled to bring an action under a subrogation provision in an insurance or other contract
against a political subdivision with respect to those benefits.

The amount of the benefits shall be deducted from an award against a political
subdivision under division (B)(1) of this section regardless of whether the claimant may be
under an obligation to pay back the benefits upon recovery, in whole or in part, for the claim.
A claimant whose benefits have been deducted from an award under division (B)(1) of this
section is not considered fully compensated and shall not be required to reimburse a
subrogated claim for benefits deducted from an award pursuant to division (B)(1) of this
section.

(2) Nothing in division (B)(1) of this section shall be construed to do either of the
following:

(a) Limit the rights of a beneficiary under a life insurance policy or the rights of
sureties under fidelity or surety bonds;

(b) Prohibit the department of job and family services from recovering from the
political subdivision, pursuant to section 5101.58 of the Revised Code, the cost of medical
assistance benefits provided under Chapter 5107., 5111., or 5115. of the Revised Code.

(C) (1) There shall not be any limitation on compensatory damages that represent the
actual loss of the person who is awarded the damages. However, except in wrongful death
actions brought pursuant to Chapter 2125. of the Revised Code, damages that arise from the
same cause of action, transaction or occurrence, or series of transactions or occurrences and
that do not represent the actual loss of the person who is awarded the damages shall not
exceed two hundred fifty thousand dollars in favor of any one person. The limitation on
damages that do not represent the actual loss of the person who is awarded the damages
provided in this division does not apply to court costs that are awarded to a plaintiff, or to
interest on a judgment rendered in favor of a plaintiff, in an action against a political
subdivision.

(2) As used in this division, "the actual loss of the person who is awarded the damages"
includes all of the following:

(a) All wages, salaries, or other compensation lost by the person injured as a result of
the injury, including wages, salaries, or other compensation lost as of the date of a judgment
and future expected lost earnings of the person injured;

(b) All expenditures of the person injured or another person on behalf of the person
injured for medical care or treatment, for rehabilitation services, or for other care, treatment,

q^/services, products, or accommodations that were necessary because of the injury; n
"1 °'tn
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(c) All expenditures to be incurred in the future, as determined by the court, by the
person injured or another person on behalf of the person injured for medical care or
treatment, for rehabilitation services, or for other care, treatment, services, products, or
accommodations that will be necessary because of the injury;

(d) All expenditures of a person whose property was injured or destroyed or of another
person on behalf of the person whose property was injured or destroyed in order to repair or
replace the property that was injured or destroyed;

(e) All expenditures of the person injured or of the person whose property was injured
or destroyed or of another person on behalf of the person Injured or of the person whose
property was injured or destroyed in relation to the actual preparation or presentation of the
claim involved;

(f) Any other expenditures of the person injured or of the person whose property was
injured or destroyed or of another person on behalf of the person injured or of the person
whose property was injured or destroyed that the court determines represent an actual loss
experienced because of the personal or property injury or property loss.

"The actual loss of the person who is awarded the damages" does not include any fees
paid or owed to an attorney for any services rendered in relation to a personal or property
injury or property loss, and does not include any damages awarded for pain and suffering, for
the loss of society, consortium, companionship, care, assistance, attention, protection,
advice, guidance, counsel, instruction, training, or education of the person injured, for mental
anguish, or for any other intangible loss.

HISTORY: 141 v H 176 (Eff 11-20-85); + 146 v H 350 (Eff 1-27-97); + 147 v H 215 (Eff 9-
29-97); + 148 v H 471 (Eff 7-1-2000); + 149 v S 108, § 2.01 (Eff 7-6-2001); + 149 v S
106. Eff 4-9-2003.
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§ 2744.08 Liability insurance; self-insurance programs; waiver of immunity.

(A)(1) A political subdivision may use public funds to secure insurance with respect to its -
and its employees' potential liability in damages in civil actions for injury, death, or loss to
persons or property allegedly caused by an act or omission of the political subdivision or any
of Its employees in connection with a governmental or proprietary function. The insurance
may be at the limits, for the circumstances, and subject to the terms and conditions, that are
determined by the political subdivision in its discretion.

The insurance may be for the period of time that is set forth in specifications for competitive
bids or, when competitive bidding is not required, for the period of time that is mutually
agreed upon by the political subdivision and insurance company. The period of time does not
have to be, but can be, limited to the fiscal cycle under which the political subdivision is
funded and operates.

(2)(a) Regardless of whether a political subdivision procures a policy or policies of liability
insurance pursuant to division (A)(1) of this section or otherwise, the political subdivision
may establish and maintain a self-insurance program relative to its and its employees'
potential liability in damages in civil actions for injury, death, or loss to persons or property
allegedly caused by an act or omission of the pol,itical subdivision or any of its employees in
connection with a governmental or proprietary function. The political subdivision may reserve
such funds as it deems appropriate in a special fund that may be established pursuant to an
ordinance or resolution of the political subdivision and not subject to section 5705.12 of the
Revised Code. The political subdivision may allocate the costs of insurance or a self-insurance
program, or both, among the funds or accounts in the subdivision's treasury on the basis of
relative exposure and loss experience. If it so chooses, the political subdivision may contract
with any person, other political subdivision, or regional council of governments for purposes
of the administration of such a program.

(b) Political subdivisions that have established self-insurance programs relative to their and
their employees' potential liability as described in division (A)(2)(a) of this section may
mutually agree that their self-insurance programs will be jointly administered in a specified
manner.

(B) The purchase of liability insurance, or the establishment and maintenance of a self-
insurance program, by a political subdivision does not constitute a waiver of any immunity or
defense of the political subdivision or its employees, except that the political subdivision may
specifically waive any immunity or defense to which it or its employees may be entitled if a
provision to that effect is specifically included in the policy of insurance or in a written plan of
operation of the self-insurance program, or, if any, the legislative enactment of the political
subdivision authorizing the purchase of the insurance or the establishment and maintenance
of the self-insurance program. Such a specific waiver shall be only to the extent of the
insurance or self-insurance program coverage.

(C) The authorizations for political subdivisions to secure insurance and to establish and
maintain self-insurance programs in this section are in addition to any other authority to
secure insurance or to establish and maintain self-insurance programs that is granted
pursuant to the Revised Code or the constitution of this state, and they are not in derogation
of any other authorization.

HISTORY: HISTORY

: 141 v H 176 (Eff 11-20-85); 141 v H 875. Eff 6-7-86.
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E 3937.18 Mandatory offering of uninsured and underinsured motorist coverage.

(A) No automobile liability or motor vehicle liability policy of insurance insuring against loss
resulting from liability imposed by law for bodily injury or death suffered by any person
arising out of the ownership, maintenance, or use of a motor vehicle shall be delivered or
issued for delivery in this state with respect to any motor vehicle registered or principally
garaged in this state unless both of the following coverages are offered to persons insured
under the policy for loss due to bodily injury or death suffered by such insureds:

(1) Uninsured motorist coverage, which shall be in an amount of coverage equivalent to the
automobile liability or motor vehicle liability coverage and shall provide protection for bodily
injury, sickness, or disease, including death under provisions approved by the superintendent
of insurance, for the protection of insureds thereunder who are legally entitled to recover
damages from owners or operators of uninsured motor vehicles because of bodily injury,
sickness, or disease, including death, suffered by any person insured under the policy.

For purposes of division (A)(1) of this section, an insured is legally entitled to recover
damages if the insured is able to prove the elements of the insured's claim that are
necessary to recover damages from the owner or operator of the uninsured motor vehicle.
The fact that the owner or operator of the uninsured motor vehicle has an immunity under
Chapter 2744. of the Revised Code or a diplomatic immunity that could be raised as a
defense in an action brought against the owner or operator by the insured does not affect the
insured's right to recover under uninsured motorist coverage. However, any other type of
statutory or common law immunity that may be a defense for the owner or operator of an
uninsured motor vehicle shall also be a defense to an action brought by the insured to
recover under uninsured motorist coverage.

(2) Underinsured motorist coverage, which shall be in an amount of coverage equivalent to
the automobile liability or motor vehicle liability coverage and shall provide protection for
insureds thereunder against loss for bodily injury, sickness, or disease, including death,
suffered by any person insured under the policy, where the limits of coverage available for
payment to the insured under all bodily injury liability bonds and insurance pollcies covering
persons liable to the insured are less than the limits for the insured's uninsured motorist
coverage. Underinsured motorist coverage is not and shall not be excess insurance to other
applicable liability coverages, and shall be provided only to afford the insured an amount of
protection not greater than that which would be available under the insured's uninsured
motorist coverage if the person or persons Ilable were uninsured at the time of the accident.
The policy limits of the underinsured motorist coverage shall be reduced by those amounts
available for payment under all applicable bodily injury liability bonds and insurance policies
covering persons liable to the insured.

(B) Coverages offered under division ( A) of this section shall be written for the same limits of
liability. No change shall be made in the limits of one of these coverages without an
equivalent change in the limits of the other coverage.

(C) A named insured or applicant may reject or accept both coverages as offered under
division (A) of this section, or may alternatively select both such coverages in accordance
with a schedule of limits approved by the superintendent. The schedule of limits approved by
the superintendent may permit a named insured or applicant to select uninsured and
underinsured motorists coverages with limits on such coverages that are less than the limit of
liability coverage provided by the automobile liability or motor vehicle liability policy of
insurance under which the coverages are provided, but the limits shall be no less than the
limits set forth in section 4509.20 of the Revised Code for bodily injury or death. A named
insured's or applicant's rejection of both coverages as offered under division (A) of this n ^
section, or a named insured's or applicant's selection of such coverages in accordance with Ct I
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the schedule of limits approved by the superintendent, shall be in writing and shall be signed
by the named insured or applicant. A named insured's or applicant's written, signed rejection
of both coverages as offered under division (A) of this section, or a named insured's or
applicant's written, signed selection of such coverages in accordance with the schedule of
limits approved by the superintendent, shall be effective on the day signed, shall create a
presumption of an offer of coverages consistent with division (A) of this section, and shall be
binding on all other named insureds, insureds, or applicants.

Unless a named insured or applicant requests such coverages in writing, such coverages
need not be provided in or made supplemental to a policy renewal or replacement policy
where a named insured or applicant has rejected such coverages in connection with a policy
previously issued to the named insured or applicant by the same insurer. If a named insured
or applicant has selected such coverages in connection with a policy previously issued to the
named insured or applicant by the same insurer, with limits in accordance with the schedule
of limits approved by the superintendent, such coverages need not be provided with limits in
excess of the limits of liability previously issued for such coverages, unless a named insured
or applicant requests in writing higher limits of liability for such coverages.

(D) For the purpose of this section, a motor vehicle shali be deemed uninsured in either of
the following circumstances:

(1) The liability insurer denies coverage or is or becomes the subject of insolvency
proceedings in any jurisdiction;

(2) The identity of the owner and operator of the motor vehicle cannot be determined, but
independent corroborative evidence exists to prove that the bodily injury, sickness, disease,
or death of the insured was proximately caused by the negligence or intentional actions of
the unidentified operator of the motor vehicle. For purposes of this division, the testimony of
any insured seeking recovery from the insurer shall not constitute independent corroborative
evidence, unless the testimony is supported by additional evidence.

(E) In the event of payment to any person under the coverages offered under this section
and subject to the terms and conditions of such coverages, the insurer making such payment
to the extent thereof is entitled to the proceeds of any settlement or judgment resulting from
the exercise of any rights of recovery of such person against any person or organization
legally responsible for the bodily injury or death for which such payment is made, including
any amount recoverable from an insurer which is or becomes the subject of Insolvency
proceedings, through such proceedings or in any other lawful manner. No insurer shall
attempt to recover any amount against the insured of an insurer which is or becomes the
subject of insolvency proceedings, to the extent of those rights against such insurer which
such insured assigns to the paying insurer.

(F) The coverages offered under this section shall not be made subject to an exclusion or
reduction in amount because of any workers' compensation benefits payable as a result of
the same injury or death.

(G) Any automobile liability or motor vehicle liability policy of insurance that includes
coverages offered under division (A) of this section or selected in accordance with division
(C) of this section may, without regard to any premiums involved, include terms and
conditions that preclude any and all stacking of such coverages, including but not limited to:

(1) Interfamily stacking, which is the aggregating of the limits of such coverages by the same
person or two or more persons, whether family members or not, who are not members of the
same household;

(2) Intrafamily stacking, which is the aggregating of the limits of such coverages purchased / qQ
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by the same person or two or more family members of the same household.

(H) Any automobile liability or motor vehicle liability policy of insurance that includes
coverages offered under division (A) of this section or selected in accordance with division
(C) of this section and that provides a limit of coverage for payment for damages for bodily
injury, including death, sustained by any one person in any one automobile accident, may,
notwithstanding Chapter 2125. of the Revised Code, include terms and conditions to the
effect that all claims resulting from or arising out of any one person's bodily injury, including
death, shall collectively be subject to the limit of the policy applicable to bodily injury,
including death, sustained by one person, and, for the purpose of such policy limit shall
constitute a single claim. Any such policy limit shall be enforceable regardless of the number
of insureds, claims made, vehicles or premiums shown in the declarations or policy, or
vehicles involved in the accident.

(I) Nothing in this section shall prohibit the inclusion of underinsured motorist coverage in
any uninsured motorist coverage provided in compliance with this section.

(J) The coverages offered under division (A) of this section or selected In accordance with
division (C) of this section may include terms and conditions that preclude coverage for
bodily injury or death suffered by an insured under any of the following circumstances:

(1) While the insured is operating or occupying a motor vehicle owned by, furnished to, or
available for the regular use of a named insured, a spouse, or a resident relative of a named
insured, if the motor vehicle is not specifically identified in the policy under which a claim is
made, or is not a newly acquired or replacement motor vehicle covered under the terms of
the policy under which the uninsured and underinsured motorist coverages are provided;

(2) While the insured is operating or occupying a motor vehicle without a reasonable belief
that the insured is entitled to do so, provided that under no circumstances will an insured
whose license has been suspended, revoked, or never issued, be held to have a reasonable
belief that the insured is entitled to operate a motor vehicle;

(3) When the bodily injury or death is caused by a motor vehicle operated by any person who
is specifically excluded from coverage for bodily injury liability in the policy under which the
uninsured and underinsured motorist coverages are provided.

(K) As used in this section, "uninsured motor vehicle" and "underinsured motor vehicle" do
not include any of the following motor vehicles:

(1) A motor vehicle that has applicable liability coverage in the policy under which the
uninsured and underinsured motorist coverages are provided;

(2) A motor vehicle owned by, furnished to, or available for the regular use of a named
insured, a spouse, or a resident relative of a named insured;

(3) A motor vehicle owned by a political subdivision, unless the operator of the motor vehicle
has an immunity under Chapter 2744. of the Revised Code that could be raised as a defense
in an action brought against the operator by the insured;

(4) A motor vehicle self-insured within the meaning of the financial responsibility law of the
state in which the motor vehicle is registered.

(L) As used in this section, "automobile liability or motor vehicle liability policy of insurance"
means either of the following:

(1) Any policy of insurance that serves as proof of financial responsibility, as proof of Q, , q 9
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financial responsibility is defined by division (K) of section 4509.01 of the Revised Code, for
owners or operators of the motor vehicles specifically identified in the policy of insurance;

(2) Any umbrella liability policy of insurance.

HISTORY: 131 v 965 (Eff 9-15-65); 132 v H 1(Eff 2-21-67); 133 v H 620 (Eff 10-1-70);
136 v S 25 (Eff 11-26-75); 136 v S 545 (Eff 1-17-77); 138 v H 22 (Eff 6-25-80); 139 v H
489 (Ef1 6-23-82); 141 v S 249 (Eff 10-14-86); 142 v H 1(Eff 1-5-88); 145 v S 20 (Ef1 10-
20-94); 147 v H 261. Eff 9-3-97.
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TITLE XXXIX [39] INSURANCE
CHAPTER 3937: CASUALTY INSURANCE; MOTOR VEHICLE INSURANCE

ORC Ann. 3937.18 (Anderson 2000)

§ 3937.18 Mandatory offering of uninsured and underinsured motorist coverage.

(A) No automobile liability or motor vehicle liability policy of insurance insuring against loss
resuiting from liability imposed by law for bodily injury or death suffered by any person
arising out of the ownership, maintenance, or use of a motor vehicle shall be delivered or
issued for delivery in this state with respect to any motor vehicle registered or principally
garaged in this state unless both of the following coverages are offered to persons insured
under the policy due to bodily injury or death suffered by such insureds:

(1) Uninsured motorist coverage, which shall be in an amount of coverage equivalent to the
automobile liability or motor vehicle liability coverage and shall provide protection for bodily
injury, sickness, or disease, including death under provisions approved by the superintendent
of insurance, for the protection of insureds thereunder who are legally entitled to recover
from owners or operators of uninsured motor vehicles because of bodily injury, sickness, or
disease, including death, suffered by any person insured under the policy.

For purposes of division (A)(1) of this section, an insured is legally entitled to recover if the
insured is able to prove the elements of the insured's claim that are necessary to recover
from the owner or operator of the uninsured motor vehicle. The fact that the owner or
operator of the uninsured motor vehicle has an immunity under Chapter 2744. of the Revised
Code or a diplomatic immunity that could be raised as a defense in an action brought against
the owner or operator by the insured does not affect the insured's right to recover under
uninsured motorist coverage. However, any other type of statutory or common law immunity
that may be a defense for the owner or operator of an uninsured motor vehicle shall also be
a defense to an action brought by the insured to recover under uninsured motorist coverage.

(2) Underinsured motorist coverage, which shall be in an amount of coverage equivalent to
the automobile liability or motor vehicle liability coverage and shall provide protection for
insureds thereunder for bodily injury, sickness, or disease, including death, suffered by any
person insured under the policy, where the limits of coverage available for payment to the
insured underr all bodily injury liability bonds and insurance policies covering persons liable to
the insured are less than the limits for the insured's unlnsured motorist coverage.
Underinsured motorist coverage is not and shall not be excess insurance to other applicable
liability coverages, and shall be provided only to afford the insured an amount of protection
not greater than that which would be available under the Insured's uninsured motorist
coverage if the person or persons liable were uninsured at the time of the accident. The
poiicy limits of the underinsured motorist coverage shall be reduced by those amounts
available for payment under all applicable bodily injury liability bonds and insurance policies
covering persons liable to the insured.

(B) Coverages offered under division (A) of this section shall be written for the same limits of
liability. No change shall be made in the limits of one of these coverages without an
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equivalent change in the limits of the other coverage.

(C) A named insured or applicant may reject or accept both coverages as offered under
division (A) of this section, or may alternatively select both such coverages in accordance
with a schedule of limits approved by the superintendent. The schedule of iimits approved by
the superintendent may permit a named insured or applicant to select uninsured and
underinsured motorists coverages with limits on such coverages that are less than the limit of
liability coverage provided by the automobile liability or motor vehicle liability policy of
insurance under which the coverages are provided, but the limits shall be no less than the
limits set forth in section 4509.20 of the Revised Code for bodily.injury or death. A named
insured's or applicant's rejection of both coverages as offered under division (A) of this
section, or a named insured's or applicant's selection of such coverages in accordance with
the schedule of limits approved by the superintendent, shall be in writing and shall be signed
by the named insured or applicant. A named insured's or applicant's written, signed rejection
of both coverages as offered under division (A) of this section, or a named insured's or
applicant's written, signed selection of such coverages in accordance with the schedule of
limits approved by the superintendent, shall be effective on the day signed, shall create a
presumption of an offer of coverages consistent with division (A) of this section, and shall be
binding on all other named insureds, insureds, or applicants.

Unless a named insured or applicant requests such coverages In writing, such coverages
need not be provided in or made supplemental to a policy renewal or a new or replacement
policy that provides continuing coverage to the named insured or applicant where a named
insured or applicant has rejected such coverages in connection with a policy previously issued
to the named insured or applicant by the same insurer or affiliate of that insurer. If a named
insured or applicant has selected such coverages in connection with a policy previously issued
to the named insured or applicant by the same insurer or affiliate of that insurer, with limits
in accordance with the schedule of limits approved by the superintendent, such coverages
need not be provided with limits in excess of the limits of liability previously issued for such
coverages, unless a named insured or applicant requests In writing higher limits of liability for
such coverages.

(D) For the purpose of this section, a motor vehicle shall be deemed uninsured in either of
the following circumstances:

(1) The liability insurer denies coverage or is or becomes the subject of insolvency
proceedings in any jurisdiction;

(2) The identity of the owner and operator of the motor vehicle cannot be determined, but
independent corroborative evidence exists to prove that the bodily injury, sickness, disease,
or death of the insured was proximately caused by the negligence or intentional actions of
the unidentified operator of the motor vehicle. For purposes of this division, the testimony of
any insured seeking recovery from the insurer shall not constitute independent corroborative
evidence, unless the testimony is supported by additional evidence.

(E) In the event of payment to any person under the coverages offered under this section
and subject to the terms and conditions of such coverages, the insurer making such payment
to the extent thereof is entitled to the proceeds of any settlement or judgment resulting from
the exercise of any rights of recovery of such person against any person or organization
legally responsible for the bodily injury or death for which such payment is made, including
any amount recoverable from an insurer which is or becomes the subject of insolvency
proceedings, through such proceedings or in any other lawful manner. No insurer shall
attempt to recover any amount against the insured of an insurer which is or becomes the
subject of insolvency proceedings, to the extent of those rights against such insurer which
such insured assigns to the paying insurer.

A° f02-
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(F) The coverages offered under this section shall not be made subject to an exclusion or
reduction in amount because of any workers' compensation benefits payable as a result of
the same injury or death.

(G) Any automobile liability or motor vehicle liability policy of insurance that includes
coverages offered under division (A) of this section or selected In accordance with division
(C) of this section may, without regard to any premiums involved, include terms and
conditions that preclude any and all stacking of such coverages, including but not limited to:

(1) Interfamily stacking, which is the aggregating of the limits of such coverages by the same
person or two or more persons, whether family members or not, who are not members of the
same household;

(2) Intrafamily stacking, which is the aggregating of the limits of such coverages purchased
by the same person or two or more family members of the same household.

(H) Any automobile liability or motor vehicle liability policy of insurance that includes
coverages offered under division (A) of this section or selected in accordance with division
(C) of this section and that provides a limit of coverage for payment for damages for bodily
injury, including death, sustained by any one person in any one automobile accident, may,
notwithstanding Chapter 2125. of the Revised Code, include terms and conditions to the
effect that all claims resulting from or arising out of any one person's bodily injury, including
death, shall collectively be subject to the limit of the policy applicable to bodily injury,
including death, sustained by one person, and, for the purpose of such policy limit shall
constitute a single claim. Any such policy limit shall be enforceable regardless of the number
of insureds, claims made, vehicles or premiums shown in the declarations or policy, or
vehicles involved in the accident.

(I) Nothing in this section shall prohibit the inclusion of underinsured motorist coverage in
any uninsured motorist coverage provided in compliance with this section.

(3) The coverages offered under division (A) of this section or selected in accordance with
division (C) of this section may include terms and conditions that preclude coverage for
bodily injury or death suffered by an insured under any of the following circumstances:

(1) While the insured is operating or occupying a motor vehicle owned by, furnished to, or
available for the regular use of a named insured, a spouse, or a resident relative of a named
insured, if the motor vehicle is not specifically identified in the policy under which a claim is
made, or is not a newly acquired or replacement motor vehicle covered under the terms of
the policy under which the uninsured and underinsured motorist coverages are provided;

(2) While the insured is operating or occupying a motor vehicle without a reasonable belief
that the insured is entitled to do so, provided that under no circumstances will an insured
whose license has been suspended, revoked, or never issued, be held to have a reasonable
belief that the insured is entitled to operate a motor vehicie;

(3) When the bodily injury or death is caused by a motor vehicle operated by any person who
is specifically excluded from coverage for bodily injury liability in the policy under which the
uninsured and underinsured motorist coverages are provided.

(K) As used in this section, "uninsured motor vehicle" and "underinsured motor vehicle" do
not include any of the following motor vehicles:

(1) A motor vehicle that has applicable liability coverage in the policy under which the
uninsured and underinsured motorist coverages are provided;

A- 103
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(2) A motor vehicle owned by a political subdivision, unless the operator of the motor vehicle
has an immunity under Chapter 2744. of the Revised Code that could be raised as a defense
in an action brought against the operator by the insured;

(3) A motor vehicle self-insured within the meaning of the financial responsibility law of the
state in which the motor vehicle is registered.

(L) As used in this section, "automobile liability or motor vehicle liability policy of insurance"
means either of the following:

(1) Any policy of insurance that serves as proof of financial responsibility, as proof of
financial responsibility is defined by division (K) of section 4509.01 of the Revised Code, for
owners or operators of the motor vehicles specifically identified in the policy of insurance;

(2) Any umbrella liability policy of insurance written as excess over one or more policies
described in division (L)(1) of this section.

HISTORY: HISTORY

: 131 v 965 (Eff 9-15-65); 132 v H 1(Eff 2-21-67); 133 v H 620 (Eff 10-1-70); 136 v S 25
(Eff 11-26-75); 136 v S 545 (Eff 1-17-77); 138 v H 22 (Eff 6-25-80); 139 v H 489 (Eff 6-23-
82); 141 v S 249 (Eff 10-14-86); 142 v H 1(Eff 1-5-88); 145 v S 20 (Eff 10-20-94); 147 v H
261 (Eff 9-3-97); 148 v S 57 (Eff 11-2-99); 148 v S 267. Eff 9-21-2000.
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§ 4509.71. Exemption of certain owners of motor vehicles

rage i ot I

Sections 4509.01 to 4509.79, except section 4509.06, of the Revised Code do not apply to
any motor vehicle owned and operated by the United States, this state, any political
subdivision of this state, any municipal corporation therein or any private volunteer fire
company serving a political subdivision of the state. Section 4509.06 of the Revised Code
does not apply to any vehicle owned and operated by any publicly owned urban
transportation system.

HISTORY: GC § 6298-91; 124 v 563(584); Bureau of Code Revision, 10-1-53; 125 v 381
(Eff 10-15-53); 139 v S 331. Eff 5-21-82.
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§ 4509.72. Requirements for self-insurer

(A) Any person in whose name mbre than twenty-five motor vehicles are registered in this
state may qualify as a self-insurer by obtaining a certificate of self-insurance issued by the
registrar of motor vehicles as provided in division (B) of this section.

(B) The registrar shall issue a certificate of self-insurance upon the application of any such
person who is of sufficient financial ability to pay judgments against him.

A certificate may be issued authorizing a person to act as a self-insurer for either property
damage or bodily injury liability, or both.

(C) Upon not less than five days' notice and a hearing pursuant to such notice, the registrar
may cancel a certificate of self-insurance upon failure to pay any judgment within thirty days
after such judgment has become final or upon other proof that such person is no longer of
sufficient financial ability to pay judgments against him.

HISTORY: GC § 6298-92; 124 v 563(585); Bureau of Code Revision. Eff 10-1-53.
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DIVISION 9. LIMITATIONS OF LIABILITY

Sec. 36.201. Definitions.

For purposes of §§ 36.201 through 36.209, the following words and phrases shall have the
following meanings ascribed to them respectively:

Action in tort. Claims, demands, actions,, or suits based upon negligence, errors and omissions,
nuisance, malpractice, intentional tort, products' liability, strict liability, and includes, but is not limited to
the following theories of recovery: false arrest, false imprisonment, wrongful eviction, wrongful
detention, malicious prosecution, discrimination, humiliation, invasion of privacy, libel, slander,
defamation of character, false light, piracy and infringement of copyright or of property, erroneous
service of civilor criminal papers, violation of civil rights, assault and battery, disparagement of property,
inverse condemnation, and also includes, but is not limited to, claims, demands, actions, or suits,
wherein the injuries include property damage, bodily injury, mental injury, mental anguish, emotional
distress, shock, sickness, disease, disability, loss of wages, and loss of earning capacity, and also
includes wrongful death and survival-type actions.

Nonstatutory basis. Based upon case-made law.

Occurrence. An accident or happening or event or a continuous or repeated exposure to
conditions which results in personal injury, or damage to property. All such exposure to substantially the
same general conditions existing at or emanating from one location shall be deemed one occurrence.

Public employee. Any employee, officer, official, whether elected or appointed, including any
judicial officer, clerk of court, or employee thereof, and any paid or unpaid employee, representative, or
agent of the city, whether or not identifiable by name.

Statutory basis. Based upon any enacted law, whether state, federal, or municipal, whether or
not the law is expressed as a statute, ordinance, code, rule, regulation, or directive.

(Ord. 27141, passed 1-30-85)

Sec. 36.202. Application.

(A) All actions in tort against public employees, while acting in the scope of their authority, and
the city for death, personal injury, or property damage shall be subject to the provisions of this
division.

(B) All statutory and nonstatutory law, substantive or procedural, concerning claims against the
city or public employee shall continue with full force and effect except as otherwise provided by
this law.

(C) In the event any provisions of this law shall be determined to be unconstitutional, ultra vires
or otherwise unenforceable as a matter of law, the remaining provisions shall to the extent
possible continue with full force and effect.

(Ord. 27141, passed 1-30-85)

Sec. 36.203. Payments of claims and judgments; partial payments; priority of payments.

Subject to the limitations imposed by the provisions of § 36.205, the payments of claims, and
judgments, approved for payment in accordance with the Charter or the Code, where the city or a
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public employee is or may be liable, shall be limited to available, unencumbered funds that have
been specifically appropriated on an annual basis for payment of claims and judgments. Partial
payments of claims or judgments may be made over successive years from funds subsequently
appropriated. Priority of payment of carried over claims shall be given based on the date of the
occurrence giving rise to liability. Priority of payment of carry over judgments shall be given to the filing
date of the judgment.

(Ord. 27141, passed 1-30-85)

Sec. 36.204. Appropriation for payment of claims and judgments.

The City Manager shall annually submit to the City Commission a recommended appropriation
for payment of claims and judgments. In making such recommendation, the following nonexclusive
information may be considered:

(A) The past judgments and claims payments by the city;

(B) The monetary risk of all litigation against the city;

(C) The reasonable value of known unasserted claims and litigation;

(D) Necessary reserves to promote financial stability of the city;

(E) Priorities of city service delivery;

(F) Projected expansion or contraction of city income;

(G) Comparative data relative to payment of claims and judgments of the eight most
populous cities of the state;

(H) Unsatisfied judgments and claims approved for payment in previous years; and

(I) Overall financial stability of the city.

(Ord. 27141, passed 1-30-85)

Sec. 36.205. Limitation of liability.

The amount of damages recoverable against the city and any public employee for death,
personal injury, or property damage arising out of a single occurrence, or sequence of occurrences
shall be limited as follows:

(A) When the city or public employee has insurance coverage for an occurrence or
sequence of occurrences, payment of claims and judgments in which the city o.r a pubiic
employee is or may be liable and obligated to pay may be made to the extent insurance
proceeds or insurance indemnification is available and payable, in addition to any
deductibles or self-insurande retention required by applicable insurance contracts.

(B) When the city or public employee has no insurance coverage relative to an
occurrence or sequence of occurrences the extent to which the city and pubiic employee
are obligated to pay damages shall be as follows:

(1) When the city and public employee is or may be, jointly or severally, liable
for actions in tort under R.C. § 723.01 and § 701.02, or other statute, or
combination of statutory and nonstatutory basis, a sum not in excess of
$250,000.00 per person and $500,000.00 per occurrence, provided
unencumbered funds are available and have been appropriated for such
payment;

(2) When the city or public employee is or may be, jointly or severably, liable for

http://Iibrary4.municode.com/mcc/DocView/I3723/I/26/54/63?hilite=36204: g/t/?nnr,
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