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STATEMENT OF FACTS

Western Rogers brought suit against Appellee City of Dayton and Defendant Earl Moreo,
111, on April 20, 2004, to recover for injuries Rogers sustained in an automobile accident that
occurred on April 22, 2002. Defendant Moreo was a City of Dayton employee acting within the
course and scope of his employment at the time of the accident. Rogers alleged Defendant
Moreo was negligent and his negligence was the proximate cause of the accident and Rogers’
resulting mjuries. Rogers further alleged the City of Dayton was liable for Defendant Moreo’s
negligence.

On September 23, 2004, Rogers filed his First Amended Complaint, asserting an
additional claim for UM/UIM coverage against Appellant State Farm Mutual Automobile
Insurance Company (“State Farm™), which insured Western Rogers at the time of the accident.

It was stipulated between Appellant and Appellee that the City of Dayton does not
maintain a policy of hiability insurance with an insurance company. Instead, the City of Dayton
maintains a self~insurance program pursuant to R.C. §2744.08(A) and Dayton Municipal Code
Sections 36.203 and 36.204. The City of Dayton stipulated it annually appropriates
unencumbered funds for payment of claims and judgments against the City arising out of the
negligence of its employees.

Appellant argued the City of Dayton was self-insured within the meaning of the financial
responsibility law of the state of Ohio. Further, if not self-insured within the meaning of the
financial responsibility law of the state of Ohio, it was self-insured in the practical sense.
Further, 1t argued public policy dictated that municipalities pay the damages for which they are
liable and that policy is borne out by the legislative history regarding the Uninsured Motorist

Statute.



The City of Dayton and State Farm filed Cross-Motions for Summary Judgment and on
May 18, 2005, the Trial Court granteci the City’s Motion for Summary Judgment and held that
the City was uninsured because it owned no policies of liability insurance and did not procure a
Certificate of Self-Insurance documenting that it was self-insured pursuant to Ohio Revised Code
§4509.72.

On January 17, 2005, State Farm filed its Métion for Reconsideration and the Court
denicd the Motion for Reconsideration on March 23, 2006.

Statc Farm filed its Notice of Appeal with the Montgomery County Court of Common
Pleas on May 4, 2006.

The Second District Court of Appeals issued its Opinion and Final Entry in favor of the
City of Dayton on February 16, 2007, In a two-to-one Decision, the majority found that the City
of Dayton was uninsured because it did not comply with R.C. §4509.72(A), since it did not
obtain a Certificate of Self-Insurance issued by the Registrar.

Siate Farm filed a Motion to Certify a Conflict to the Supreme Court of Ohio on February
23, 2007. On April 11, 2007, the Court of Appeals for Montgomery County, Second Appellate
District, issued an Order certifying its Decision in the above-styled case to be in conflict with the

following Decision: Safe Auto Ins. Co. v. Corson, 155 Ohio App. 3d 736, 2004-Ohio-249, 803

N.E.2d 863, appeal not accepted for review, 102 Ohio St. 3d 1483, 2004-Ohio-3069, 810 N.E.2d
967.

On March 27, 2007, State Farm filed a Notice of Appeal to The Ohio Supreme Court. A
Memorandum in Support of Jurisdiction was filed on March 27, 2007.

On June 6, 2007, the Supreme Court determined a conflict existed and [orther, accepted the

Discretionary Appeal for review and ordered both cases consolidated.
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ARGUMENT

CERTIFIED CONFLICT QUESTION:

UNDER R.C. §3937.18(K)(3)(2000), IS A POLITICAL
SUBDIVISION ‘SELF-INSURED WITHIN THE MEANING OF
THE FINANCIAL RESPONSIBILITY LAW’ OF OHIO IF THE
POLITICAL SUBDIVISION HAS NOT QUALIFIED AS A SELF-
INSURER UNDER R.C. CHAPTER 4509?

ANSWER AND PROTOSITION OF LAW NO. 1:

YES. A MUNICIPALITY OR POLITICAL SUBDIVISION THAT
CHOOSES TO BE SELF-INSURED FOR THE LIABILITY OF ITS
EMPLOYEES IS ALSO SELF-INSURED WITHIN THE MEANING
OF THE FINANCIAL RESPONSIBILITY LAW OF THE STATE
OF OHIO AND THEREFORE NOT UNINSURED PURSUANT TO
R.C. §3937.18.

The version of Ohio’s Uninsured Motorist Statute which has been discussed in the lower
courl is the Senate Bill 267 version of §3937.18(K), which provides as follows:

(K) As used in this section, ‘uninsured motor vehicle’ and ‘undernsured
motor vehicle’ do not include any of the following motor vehicles:

(1) =%+

(2) A motor vehicle owned by a political subdivision, unless
the operator of the motor vehicle has an immunity under
Chapter 2744. of the Revised Code that could be raised as a
defense in an action brought against the operator by the
insured.

(3) A motor vehicle self-insured within the meaning of the
financial responsibility law of the state in which the motor
vehicle is registered.

The City of Dayton has argued that it is not self-insured because it has not complhied with

Ohio’s Financial Responsibility Act, §4509.72. Spcceifically, §4509.72( A} states as follows:




Any person in whose name more than twenty-five motor vehicles are
registered in this state may qualify as a self-insurer by obtaining a
certificate of self-insurance issued by the registrar of motor vehicles as
provided in division (B) of this section.

The lower court concluded the City of Dayton was not self-insured within the meaning of
the financial responsibility law of Ohio because it did not have a piece of paper from the
Registrar’s Office. Neither the City of Dayton nor the lower court has claimed the City has less
than 25 motor vehicles or that the City was not able to demonstrate it was responsible to pay
claims and judgments against it. In fact, the Trial Court took judicial notice of the same.
Instead, the majority of the lower court chose to construe “financial responsibility law” as
meaning ondy R.C. §4509, and further interpreting the words “within the meaning” of the
Financial Responsibility Law of the state as synonymous with “pursuant to the leiter” of the
financial responsibility law of the state.

First of all, R.C. §4509 is not called the “Financial Responsibility Law.” (It is commonly
referred to as the “Financial Responsibility Act.””) 1t is just one of many statutes that addresses
self-insurance and financial responsibility. Further, the City of Dayton is exempt from
complying with §4509.72:

Sections 4509.01 to 4509.79, cxcept section 4509.06, of the Revised
Code do not apply to any motor vehicles owned and operated by the
United States, this state, any political subdivision of this state, any
municipal corporation therein or any private volunteer fire company
serving a political subdivision of the state . . .

R.C. §4509.71.

Therefore, how can the City of Dayton argue it is not self-insured pursuant to a statute to which
its compliance is specifically excluded? Logic dictates that the City cannot be excluded. As

Judge Donovan noted in her Appellate dissent:



The only thing preventing the City of Dayton from having a Certificate
of Self-Insurance under the FRA is that the City has not requested such a
Certificate. Once again, it is understandable why the City has not
requested a Certificate — it is unnecessary because the City is exempt from
the FRA. However the fact that the City did not request a Certificate that
it was not legally obligated to request does not mean that the City is not
self-insured within the meaning and spirit of the financial responsibility
law. On the contrary, 1 would find that the City’s practice of annually
setting aside funds to pay tort judgments constitutes being seif-insured and
financially responsible within the meaning and purpose of the financial
responstbilily law. To hold otherwise would allow the City of Dayton to
use the fact that it is presumed financially responsible under the FRA to
act financially irresponsible in situations where its employees are mvolved
in automobile accidents.

Rogers v. City of Dayion, 2™ Dist. No. 21593,
2007 Ohio 673 at §39.

As previously noted, the Financial Responsibility Act of R.C. §4509 1s nol the only
financial responsibility law in the state. For instance, R.C. §9.83 specifically sets forth that a
state or any political Subdivision may procure an insurance policy or create a vehicle liability
fund to cover claims against its officers and employees for ltability for injury, death or loss to
person or property that arises from the operation of an automobile, a truck, etc.

In addition, R.C. §2744,08(A) permits a municipality to either secure liability nsurance or
be a sclf-insured entity (or both). The City of Dayton does not maintain liability insurance, but
instead maintains a self-insurance program pursuant to R.C. §2744.08(A)(2), which provides:

(2) (2) Regardless of whether a political subdivision procures a policy or
policies of liability insurance pursuant to division (A)(1) of this section or
otherwise, the political subdivision may establish and maintain a self-
insurance program relative to its and its employees' potential liability in
damages in civil actions for injury, death, or loss to persons or property
allegedly caused by an act or omission of the political subdivision or any
of its employees in comnection wilh a governmental or proprietary
function. The political subdivision may reserve such funds as it deems
appropriate in a special fund that may be established pursuant to an
ordinance or resolution of the peolitical subdivision and not subject to
section 5705.12 of the Revised Code. The political subdivision may
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allocate the costs of insurance or a self-insurance program, or both, among
the funds or accounts in the subdivision's treasury on the basis of relative
exposure and loss experience.

E R

(C) The authorizations for political subdivisions to secure insurance and to
establish and maintain self-imsurance programs in this section are in
addition to any other authority to sccure insurance or to eslablish and
maintain self-insurance programs that is granted pursuant to the Revised
Code or the constitution of this state, and they are not in derogation of any
other authorization.

(Emphasis added.)

Consistent with the above-cited provisions of the Ohio Revised Code, the Dayton
Municipal Code provides that judgments on personal injury claims are limited to funds that have
been specilically appropriated on an annual basis for payment of claims and judgments. (Section
36.203.) Section 36.204 requires the City Manager to annually submit to the City Commission a
recommended appropriation for payment of claims and judgments. 1d.

The indisputable evidence demonstrates the City is self-insured within the meaning of the
financial responsibility law of the state of Ohio. The City is trying to escape its statutory Lability
by arguing that while it is self-insured, it has not obtained a Certificate of Self-Insurance and
therefore it is self-insured only if its victim does not carry uninsured motorist coverage.

The majority in the lower court decision begrudgingly accepted the City’s argument,
stating the Ohio Legislature may have intended to place insurers ahead of municipalities when it
came time to pay for the negligence of a city employee. It based its position on Ohio Revised

Code §2744.05, which bars subrogation by an insurer against a municipality. 1t is respectfully

submitted that there was a flaw in this position.



. In a typical accident between an insured tortfeasor and a State Farm insured, the insured
could ‘choose to have his or her medical bills and property damage patd by the tortfeasor’s
insurer or State Farm. The insured could not, however, request uninsured motorist coverage
becanse the tortfeasor would be insured or self-insured. If the tortfeasor was a City of Dayton
employee, the only potential coverages for which State Farm would be barred from subrogating
against the City would be medical payments and property damage. Since there would be no
uninsured motorist coverage (the City is self-insured), there would be no payments to subrogate
and therefore the subrogation provision is inapplicable.

If the Legislature decided to make all city-owned vehicles uninsured as a matter of public
policy, it could have done so through statute. It knew how to bar subrogation claims pursuant to
R.C. §2744.05(B), but it did not state that for purposes of the Uninsured Motorist Statute, a
municipality is not to be considered self-msured.

In fact, legislative history demonstrates the Ohio Assembly specifically desired that self-
insured entities such as the City of Dayton not be considered uninsured pursuant to R.C.
§3937.18.

In Martin v. Midwestern Group Ins. Co. (1994), 70 Ohio St.3d 478, the Court ruled that

no limitation or exclusion of UM coverage would be valid unless expressly authorized by R.C.
§3937.18.

The rationale of Alexander is not limited to the analyzed exclusion.
Instead, this court made clear that R.C. 3937.18 is the yardstick by which
all exclusions of uninsured motorist coverage must be measured. Under
Alexander, the statute mandates coverage if (1) the claimant is an insured
under a policy which provides uninsured motorist coverage; (2) the
claimant was injured by an uninswred motonst; and (3} the claim is
recognized by Ohio tort law.

Martin v. Midwestermn Group Ins. Co., supra, at 481. (Emphasis added.)
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It was against this legal backdrop.wherc (1) uninsured motonst coverage applied despite
any applicable immunity; and (2) no reduction or exclusion of UM coverage was allowed unless

expressly authorized by R.C. §3937.18, that in 1996 Jennings v. City of Dayton (1996), 114

Ohio App. 3d 144, was decided. Defendant American States Insurance had policy language
excluding uninsured motorist coverage for government vehicles and excluding uninsured
motorist coverage for self-insured vehicles. At the time Jennings was decided, the applicable
version of R.C. §3937.18 did not have exclusionary language for self-insurers. Thercfore, the
City of Dayton argued that it was self-insured, because at that time being self-insured would
make it uninsured since being self-insured was not an exclusion under R.C. §3937.18.

The Jennings court noted the legal environment revealed: “a strong policy trend toward
cxpanding the coverage provided under the rubric of uninsured motorist insurance.” Id,. at 147.
Applying the Martin decision, supra, Jennings decided the exclusion for government vehicles
constituted a reduction in UM coverage which was not expressly authorized by R.C. §3937.18,
and therefore the policy language was unenforceable as a matter of law.

Such exclusions of governmental entities, seemingly motivated by issues
of immunity and confidence in the government's ability to pay, have the
effect of limiting coverage, in conflict with the terms of the statute.
Because American States' exclusion of government vehicles substantially
undermines the protection afforded by the uninsured motorist statute, we
hold that it is void as against public policy.

Jennings, supra, at 151.

The Court also ruled that the City of Dayton was self-insured and that:

. .self-insured vehicles are ‘uninsured’ for purposes of R.C. 3937.18.
Thus, American States' exclusion of self-insured vehicles fails to provide
the full protection mandated by the uninsured motorist statute, and is

accordingly unenforceable.
Jennings, supra, at 151,



In 1997, the Legislature responded to Martin, Jennings and other cases by amending R.C.

§3937.18 pursuant to H.B. 261. The Legislature generally precluded cove-rage for accidents
involving government-owned vehicles, unless an emergency vehicle immunity under R.C.
Chapter 2744 applied. Further, in an apparent response to Jennings, the Legiéla’cure eliminated
self-insured motor vehicles from the roster of uninsured motor vehicles. The new statutory
language stated that for purposes of UM coverage, an “uninsured molor vehicle” no longer
mcluded:

(3) A motor vehicle owned by a political subdivision, unless the operator

of the motor vehicle has an immunity under Chapter 2744. of the Revised

Code that could be raised as a defense in an action brought against the

operator by the insured;

(4) A motor vchicle self-insured within the meaning of the fiancial
responsibility law of the state in which the motor vehicle is registered.

R.C. §3937.18(K)(3) and (4), as amended by H.B. 261 cffective
September 3, 1997.

If the Legislature intended the result in Jennings to be undisturbed, it would not have
specifically included self-insured language, for the first time, one year after Jenmings was
decided. Instead, it included the setf-insured language and also carved out an exception to what
constituted an uninsured motor vehicle. Public policy, as demonstrated through legislative
intent, dictates that the City of Dayton be considered a self-insured entity and therefore not an
uninsured motorist.

The inclusion of R.C. §3937.18(K)(3) also provided an additional exclusion to uninsured
motor vehicles. It is axiomatic that while a city employce is immune for his or her negligence,

the city remains liable for personal injuries sustained by its employee’s negligence.



The City of Dayton would like this Court to consider the “operator” to be Earl Moreo, its
employee. Tt is uncontroverted that Moreo was working in the course and 'scope of his
employment at the lime his negligence caused the accident at issuc. For the Uninsured Motorist
Statute to make sense, the “operator’” of a motor vehicle owned by a political subdivision must
be the City of Dayton, or otherwise the statutory provision is faulty for two reasons.

First of all, the immunity language would be superfluous in all negligence cases, because
municipal employees always have immunity for negligence while driving unless they are acling
“manifestly outside the scope of” their employment or responsibilities or are acling i bad faith,
with malicious purpose or in a wanton or reckless manncr. Ohio Revised Code
§2744.03(A)6)(a) and (b).

Secondly, the “operator” of the motor vehicle was the City of Dayton, as the City can act
only through its employees. This reasoning could be found in the Supreme Court case, Scott-

Pontzer v. Liberty Mut. Fire Ins. Co. (1999), 85 Ohio 5t.3d 660. In that case, the word “you”

was determined to reference not only the corporation, but the corporation’s employees:

. . .t would be reasonable to conclude that ‘you,” while referring to
Superior Dairy, also includes Superior’s employees, since a corporation
can act only by and through real live persons. It would be nonsensical to
limit protection solely to the corporate entity, since a corporation, itself,
cannot occupy an aulomobile, suffer bodily mjury or death, or operate a
motor vehicle. Here, naming the corporation as the insured is meaningless
unless the coverage extends to some person or persons — including to the
corporation’s employees.

Id. atp. 664,

Even though Scott-Pontzer was overrnled by Westfield Ins. Co. v. Galatis (2003), 100

Ohio 5t.3d 216, the concept that a corporation can act only through its employees was not

disturbed. Galatis specifically permitted the corporate designation of “you” to continue to apply
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to an employee of the corporation as long as the employee was within the course and scope of his
employment. It is undisputed that Earl Moreo was in the course and scope of his employment
with the City of Dayton at the time of this accident. The City of Dayton, as the operator of the
motor vehicle, does not have an immunity for the negligence of its employee.

An argument similar to that made by the City of Dayton was made in a Franklin County

Court of Appeals case captioned Holt v. Almendarez, (Dec. 10, 1998), 10™ Dist. No. 98AP-422,

1998 Ohio App. LEXIS 5944. In that case, the Dublin Board of Education had liability
insurance coverage but argued that since its employee was immune from hability, the Board of
Education was also immune from liability. The Almendarez court found that since the Board of
Education was clearly not immune, it could not rely upon the definition of what constituted an
uninsured motor vehicle found in R.C. §3937.18. It cited the Trial Court’s findings:

. . . In the case at bar, the Board is not immune from liability for the
actions of its employees. R.C. 2744.03(B). Likewise, the employee
tortfeasor’s immunity does not bar the Plaintiff from recovering from the
Board. Therefore, the tortfeasor employee’s immunity from hability does
not in turn trigger the Plamtiffs UM coverage because the tortfeasor’s
employer, the Board, is still liable for the acts of its employecs performed
during the scope of their employment. Id. The rule of law in Ohio thal
tortfeasor immunity acts to trigger the availability of UM coverage is the
exception, and not the rule. Again, under Ohio law, Immunity has been
held to trigger UM coverage, but only when said immumty completely
bars an injured policy holder’s recovery. Therefore, the Plaintiff's UM
coverage is not available and the Board may not deduct said coverage
from any award rendered in this case.

Id. at *4-5.

Since the City of Dayton is responsible for the actions of its employees within the course

and scope of their employment, the only appropriate reading of the statute is to find that the City

11



of Dayton must also be considered the operator of the vehicle. Therefore, the City vehicle is not

an uninsured vehicle pursuant to R.C. §3937.18(K)(2).
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PROPOSITION OF LAW NO. 2:

THE CITY OF DAYTON, BY ANNUALLY APPROPRIATING
UNENCUMBERED FUNDS FOR PAYMENT OF CLAIMS AND
JUDGMENTS ARISING FROM THE NEGLIGENCE OF ITS
EMPLOYEES, IS SELF-INSURED IN A PRACTICAL SENSE AND
CANNOT BE CONSIDERED UNINSURED.

The City of Dayton annually sets aside unencumbered funds to pay for settlements and
judgments arising from the negligent conduct of its employees. The City has set aside a fund to
meet its losses instead of purchasing a policy which would insure against those losses. The City,
therefore, is scli-insured.

The First District Court of Appeals considered an identical situation in Safe Auto Ins, Co.

v. Corson, supra. In thal case, an employce of the City of Cincinnati negligently injured. the

Plaintiff, who was insured by Sale Auto and whose policy included UM/UIM coverage. The
City argued that it was uninsured and not self-insured, and therefore Safe Auto was required to
pay the Plaintiff UM coverage up to its policy limils before the City was required to pay
anything to the Plaintiff for the injuries inflicted through the negligence of the City employee.
The trial court granted summary judgment in favor of Safe Auto, and the City appealed. The
First Disirict also rejected the City’s argaments, holding:

[§23] Self-insurance is the retention of the risk of loss by the one

bearing the original risk under the law or contract. Physicians Ins.

Co. v. Grandview Hospital & Medical Center (1988), 44 Ohio

App. 3d 157, 542 N.E.2d 706.

[]24] An entity may be self-msured in a practical sense for the

purposes of UM/UIM law. Grange Mut. Cas. Co. v. Refiners

Transport and Terminal Corp. (1986), 21 Ohio St.3d 47, 21 Ohio

B. 331, 487 N.E.2d 310.

[925] Corson now argues that the city was not required to

purchase insurance. She is correct. A political subdivision may use

public funds to contract for insurance to cover its and its officers'

13



potential liability. R.C. 9.83. It may also establish and mantain a
self-insurance program. Id. But the city admitted that it paid all
judgments and settlemenls arising out of the neghgence of its
police officers from its own funds. This was self-insurance in the
practical sense.

[f26] Had the city purchased insurance from an independent
company, Safe Auto’s UM/UIM coverage would not have applied.
The city wants to avoid purchasing liability msurance, but wants
also to avoid paying claims out of its own pockets when an
insurance policy would argnably cover the damage. The city
carmot have 1t both ways.

[127] Because the city owned the officer's vehicle, because this
was not an action against the officer, and because the city was self-
insured in a practical sense, the officer's vehicle was not uninsured
or underinsured for the purposes of UM/UIM law.

Id,, at 23-27.

Under Ohio law governing the financial responsibility of municipalitics and under Ohio case
law, the City of Dayton is self-insured. It 1s State Farm’s position that the City maintains a self-
insurance program consistent with Ohio law. However, if this Court chooses to believe that the City
has not maintained a self-insurance program consistent with the letter of Ohio law, 1t certainly can
find that the City of Dayton is sclf-insured in the practical sense. Self-insurance “in the practical
sense” refers to an entity that continues to bear the risk of loss for hability claims but has not

become a self-insurer in the legal sense as contemplated by Ohio’s motor vehicle licensing and

registration laws. Dorsey v. Federal Ins. Co. (2003), 154 Ohio App. 3d 508, 2003 Ohio 5144 §20.

Since the City of Dayton annually sets aside unencumbered funds to pay for settlements and
judgments arising from the negligent conduct of its employees, the City certainly is self-insured in
the practical sense. Being self-insured in the practical sense is the same as being self-insured as it

would apply to R.C. 3937.18. Dorsey, supra, at §25.
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PROPOSITION OF LAW NO. 3:

A MOTOR VEHICLE OWNED BY THE CITY OF DAYTON IS
SELF-INSURED UNDER THE FINANCIAL RESPONSIBILITY
LAW OF OHIO AND THEREFORE DOES NOT QUALIFY AS AN
UNINSURED MOTOR VEHICLE PURSUANT TO THE
LANGUAGE OF THE STATE FARM UNINSURED MOTORIST
POLICY.

The State Farm policy excluded vehicles owned or operated by self-insurers from its

definition of “uninsured motor vehicle.” The policy specifically provided:

An uninsured motor vehicle does not include a land motor vehicle:

L I O

3. owned or operated by a sclf-insurer under any motor vehicle financial
responsibility law, a motor carrier law or any similar law;

(See Appendix, p. A-60)

As the City previously has admitted it complics with the self-insuring statutes contained
in Ohio Revised Code §2744.08 and Dayton Municipal Code §36.203, et. seq., the motor vehicle
owned by the City of Dayton clearly is not an uninsured motor vehicle pursuant to the language
of the State Farm policy. The vehicle 1s owned by a self-insurer, pursuant to R.C.
§2744.08(A)}2)a) and Daylon Municipal Code §36.203, ct. seq. If this Court were to believe
that the {inancial responsibility of law of Ohio is in fact the “Financial Responsibility Act,” then
the State Farm language still excludes the motor vehicle owned by the City of Dayton because of
the aforementioned similar laws.

It should be noted Appellant does not believe the Court must look to the policy of
insurance because having found the City of Dayton to be self-insured, there is no need to review
the uninsured motorist policy language. However, the exclusionary language 1s yet another

reason why the City is not an uninsurcd motorist.
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CONCLUSION

This case ultimately 1s about who should pay for injuries caused the victim by‘lhe
negligence of the City’s employee. The City chose not to purchase lability insurance, and to
instead establish a self-msurance program to pay judgments on its own. However, the City
desires to force the injured vietim’s own insurance company to pay for the injuries caused by the
City employee by claiming it is uninsured, not self-insured. The City wants to avoid paying for
liability insurance and to avoid paying for claims made by victims who have purchased
msurance. However, Ohio law does not permit the City to have it both ways.

The City of Dayton is self-insured within the meaning of the financial responsibility law
of Ohio as well as self-insured in the practical sense. In 1996, the Cily claimed it was self-
nsured so it could shift lability from where it belonged to the insurer of the injured victim. In
2007, withoul changing the way it does busincss, it now claims to be uninsured and not sclf-
insured so as to accomplish the same thing - shift responsibility from where it belongs (the
principal of the tortfeasor), to the insurcr of the victim. The City of Dayton claims it drives
without insurance and is not self-insured, yet the state of Ohio requires all motorists to have a
policy of insurance or to be sclf-insured. This ruse should be stopped and the City of Dayton
should be made responsible for its negligence.

Further, it is clear that the State Farm policy specifically excludes vehicles owned by

cities such as Dayton who are self-insurers under Ohio’s financial responsibility laws.

Respecttully submitted,

GALLAGHER, GAMS, PRYOR,
TALLAN & LITTRELL L.L.P,

B;’,E /’“-wam,__._
MARK H. GAMS (0025362)
Attomey for Appellant, State Farm
Mutual Automobile Insurance Company
471 East Broad Street, 19th Floor
Columbus, Ohio 43215-3872
(614) 228-5151 FAX: (614)228-0032
mgams@ggptl.com
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PRETR, as

This is a dispute over who is primarily fiable for injuries incurred by Western Rogers

.
ottt et e o st e A e

as a result of a motor vehicle coliision caused by the negligence of an employee of the City
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of Dayion, State Farm Mutual Autornobile insurance Company, the underwriter of a policy

of vrinsurediundernsued motenst insuranceissued to Rogers, contends that because the

City of Dayton is seff-insured, in a "praciical sense,” its liabilly is excluded from the scope

of the uninsuredfunderinsured motorist coverage. This would leave the City of Dayion
responsible for damages. The City of Dayton canfends that it is not self-insured, so that
its fiability is not excluded from the scope ofthe uninsured/onderinsured motorist coverage,
* with the result that State Farm is responsibie, and subrogalion is not permitted against &
rrrdcipahty,

The Cily of Dayion obtained surmmary judgment in its favor, from which Siale Farm
appeals. We apres with the trial eourt that the City of Dayton is not, as a matter of law,

sell-insured, Therefore, the judgment of the trial court is Affirmed,

i

in April, 2002, Eari Moreg, I, a traffic signal slectrician smployed by the City of
Dayton, was dispatched to the intersection of Emerson and Salem Avenues in Dayton.
After checking the operation of a traffic signal, he began fo execute a U-turn and struck an
automobiie owned and operated by Western Rogers. Rogers had an sutormnobile insurance
policy issued by Siate Farm. The insurance policy provided for sninswred motonist
coverage.

Rogers brought this action against the Cily of Dayton and Moreo. Rogenrs alleges
that the ity of Davion and Moreo are liable for his injuries, and thet State Farm s also
monetarlly responsible to pay for his injuries. within the limits of his uninsured/underinsured

motorist (CUM/UIMT policy provisions. All four of the parties filed motions for summary

THE COURT U3F ARPEALS 6F OHIO
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judgment. State Farm moved for summary judgment on the ground that Rogers was not
entitled to uninsured motorist beneflis under his State Farm policy, because the: City of
Dayton is & self-insured entify, not an uninsured entity. Moreo and the Gity moved for
partial summary judpgment on the grounds that they are immune from liability, the City is
uninsurad for purposes of determining Rogers's entitlement to UMAUIM benefiis under R.C.
3937.18, and théy are sntitied fo an offset for any UM/UIM benefits Rogers was entitied
1o racaive from State Farm.

The trial court granted Rogers's maﬁém; for summary judgment, holding that State
Farm would be held financially responsible to the iimits of #ts uninsured motorist coverage
ifthe City of Dayton and/or Moreo were found legally responsible for Rogers’s injuries. The
trial court granted Moreo's motion for summaryjuﬂgm&nt,‘halding that Mareo is immune
from liability under Chapter 2744 of the Revised Code. The frial court granted the City of
Dayton's motion for susmmary judgment, holdig that the Cily 15 "uninsured” for purposes
of the uninsured motorist policy. The friat court denied State Farm's motion for summary
fudgment,

State Farm moved for reconsiderstion of the trial court decision relating to the
motions for summary judgment.  The trial court denied State Farm's motien for
reconsideration.  Thereafter, the tria! court entered an order finding no just reason for

defay. Stete Farm appeals from the summary judgment rendersd against it

#

State Fam asserts four assignments of error, as follows:

THE COURT OF APPEALS OF (HHI1Q
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“THE TRIAL COURT ERRED IN DENYING AF‘“F’ELLANT STATE FARM MUTUAL
ALTOMOBILE INSURANCE COMPANY'S MOTION FOR SUMMARY JUOGRMENT AND
GRANTING APPELLEE CITY OF DAYTON'S MOTION FOR SUMMARY JUDGMENT.

“THE TRIAL COURT ERRED IMN HOLDING THAT TRE CITY OF DAYTON WAS
NOT A SELF-INSURED ENTFTY UNDER OHIO LAW, AND, CONSEQUENTLY, THAT
THE PLAINTIFF WAS ENTITLED TO UM/UIM COVERAGE UNDER HIS STATE FARM
POLICY OF INSURANCE.

“THE TRIAL COURT ERRED 8Y CONSIDERING ONLY WHETHER THE CITY OF
DAYTONWAS BELF-INSURED UNDER THE OHIG FINANCIAL RESPONSIBILITY ACT
AND NOT CONSIDERING WHETHER THE CITY WAS SELF-INSURED UNDER OTHER
OHIO STATUTES AND OHIO GCOMMON LAW GOVERNING FINANCIAL
RESPONSIBILITY,

"FHE TRIAL COURT ERRED IN HOLDING THAT THE CiTY OF DAYTON IS NOT
SELF-INSURED UNDER THE LANGUAGE OF THE STATE #ARM POLICY "

We wilt address State Farm's four assignments of error together because they all
turn upon whether the City of Daylon is sef~insured for purposes of the insurance policy
and R.C, 3837 18. "Appellate review of a decision by 2 trial court granting summary
judgment is de nove." Cox v, Kelftering Medical Center, Montgomery App. Ho. 20814,
2005-Ohio-5003, ¥35.

This appeal reiates to an action commenced by B plaintiff, Rogers, geeking to
recover damages flowing from an automobile accident aliegedly caused by the negligence

of an employae of the City of Dayton, Moreo. "[Plolitical subdivisions are liable for injury,

THE CHIRT OF ARPEALS OF OHLO
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teath, or loss to person of property caused by the negligent operation of any motor vehicle

by their employees whenthe am ptayeeéareengaged within the scope of their employment
and authosity.” R.C. 2744.02(B)(1}). It is undisputed that Morec was engaged within the
scope of his employment and authority. Pursuantto R.C, 2744.03(A), an employee of the
City of Dayton has immunity from liabllity in & civil actlon brought to recover damages for
injury to persons allegedly caused by any' act or omisslon in conneciion w?ihr a
govemmental function. Therefore, Moreo arguably is immune from liability to Rogers.
Unlike its employee, however, the City of Daylon does not have immunity from Rogers's
action. See R.C. 2744.02(B)(1), 2744 03(A). Thus, the question becomes who should pay
for damages resulfing from Moreo's alleged negligence arising in the course of his
employment with the City,

State Farm makes the straightforward argument that the City should pay the
damages, because the alleged nagligence of the City’s employee caused Rogers's injuries,
the City has not articulated any basis on which the Cily should be granted immunity, and
the City has not shown that it is unable to pay damages to Rngers._ This approach was
eloquently endorsed by Judge Painter in Safe Auto ins. Co. v. Corson, 155 Ohio App.3d
736, 2004-0hio-248, 15-13: "Corson owned an insurance policy with Safe Auto, The policy
included uninsured-motorist and underinsured-motorist { UMAUIM') coverage. Respansible
people buy UMMUIM coverage to protect themselves against irresponsible drivers who do
not have any insurance or enough insurance. . . . Bul the city did not buy insurance to
cover these damages. Neither did it comply with the rules to ba a ‘self-insurer’ under the
UNM/UIM statutes. [t simply chose to pay damages or judgments out of the city coffers,

which is perfectly proper. The city somehow concocted the theory that someone eiss

THE COURT OF APPEALS OF GILID
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should pay. That someone else was Safe Auto. This was evidently because Safe Auto
was the only insurance company involved. But why should Sate Auto-the insurance
company for the innocent driver~pay damages the city of Cincinnati owes? . .. [Tlhe city
of Cincinnati was not required to follow the self-insurance certification methods prescribed
by the financial responsibility law. Because it was presumed to be responsible, it did not
have to file papers with the stale guaranteeing that it was able to pay damages. The city
was aflowed té pay outt of ¢y coffers. Somshow, the cify interpreted this to mean that it
was uninsured, unself-insurad, and unliable. The city's argument is that, by riot complying
with & law & doas rot have to camply with, it can escape paying what i owes.”

in aur view, the General Assembly has clearly commanded a different resull. R.C.
4509 72{A) provides as follows:

“Any person in whose name more than jwenty-five motor vehicles are registerad in
this state may qualify as a self-insurer by obtaining a certificate of self-insurance issued by
the registrar of motor vehicles as provided in division (B} of this settion.”

Because the City of Dayton owns more than 25 motor vehisles, #t could obtain a
certificate of self-insurance, and thereby gualify as a self-insurer untder Ohip Revised Code
Chapter 4508, enfitied “Financial Regponsibility.” it did not do so.

Atthe reievant time, which the parfies recognize isthe most recent renewatof State
Fam’s UMAUIM policy preceding the accident, R.C. 3937.18(K)(?) defined “uninsured
motor vehicls” as follows:

(K} As used in this section, 'uninsured molor vahisle' and '‘underinsured motor

vehiole’ do not include aay of the following motor vehicles;

ok

THE COHRT (3F APPEALS OF OHIO
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"{3)Amatorvehicie self-insured within the meaning of the financial responsibility tlaw
of the state in which the motor vehicle is registered.”

Because the motor vehicle the operation of which caused Rogers's injuries was not
sel-insured within the meaning of the financial responsibility law of Ohie, R.C. Chapter
4508, was notexciuded fram the definition of an uninsured motor vehicks, within the plain
meaning of R.C. 3837 18(Kj(3). Consequently, as the trial court heid, Rogers's injury was
within the scope of State Farm's uninsured motor vehicle coverage.

R.C. 2744.05(B) provides as follows:

“i a claimant receives or is enlitled to receive benefits for injuries or loss allegedly
incurred from a policy or policies of insurance or any other source, the benefits shatl be
disclosed to the Courf, and the amount of benefits shall be deducted from any award
against a pofitical subdivision recovered by the glaimant. No insurer or other person is
entitfed to bring an action undar a subrogation provision in an insurarce or other confract
against a political sobdivision with respect to such benefits "

Itis the collateral source rule clearly setforth in R.C, 2744.05(B) that establishes the
resifitfo which Judge Painter took offense in Safe Auio Ins. Co. v. Corson, supra, becausa
it shifts the financial responsibility from a municipality that has employed an immune
tortfeasor to the insurance carrigr thathas provided uninsured maotorist coverage t§ the tort
victim, while charging the tort victim a premium for that coverage. Without endorsing the
reasoning, we can imagine the Ohio General Asssmbly having decided, as a matier of
policy, that itis preferable to impose the financial harm resutting from 2 motor vehicle tort
upon a commercial ingurance carrier, who has receivad a8 premium for uninsured motorist

coverage, as opposed to either: (1) the tort victim; (2) the municipal employee who was

THE COURE OF APFEALS OF ORI
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acting within the scope of duties for which immunity is provided under R.C. 2744.02; or (3}
the municipality that employed the torffeasor. in short, the General Assembly sppears to
have atopted a schedule of preference for wha should bear the harm of a tort caused by
a municipal employee actihg within the scope of his immunity as follows: {1) an insurance
carrier providing uninsured motosist coverage to the vietim, if there is one; (2) the
l municipality; and (3) the tort victim. The Generat Assembly has obviously found public
polioy in favor of immunity for the municipal employes, and has dacided that of the three
other potential bearers of the loss, the tort viclim is the least able to sustain the loss, the
- municipality is the next least able to sustain the loss, and the insurance carrier is in the
bes! position o sbstain the loss. While we might not agree with this schedule of
preference, we do not find # 1o be inational.

State Farm's assignments of eror are overruled,

Ali of State Farm's assignments of error having been overruled, the judgrment of the

trial court is Affirmed.

| WOLFF, P.J., concurs.
EI DONOVAN, JJ., dissenting:
| disagree.
Judge Painter's approzach is consistent with the purpose bahind UM/UIM coverage.

“The purpose of UM/UIM coverage is o protect persons from losses which, becauss of the

toitfeasor's lack of Kability coverage, would ofherwise go uncompensated.” 58 Dhin
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Jurigprudence 3d {2005) 435-36, Insurance, Section 998, % is undisputed that, despite
Moreo's immunity from Rability, the City is liable for damages arsing from Moreo's
negligent acts within the course of his employment with the City. Also, there has beer no
argument that the City is unable te pay such damages. Thus, it appears that the City of
BPayion is abie to compansate Plaintiff for his damages and there doss not appear fo be
any risk of Plaintiff going uncompensated due to a ek of liabliity coversge on the part of
the City of Dayton. Therefore, forcing State Farm to pay damages to Plaintiff doss et
appeer {o fit within the purpose of UMIUIM coverage.

Thetrial court and majority reject Judge Painter's commaon sense approach and find
that the City was uninstired within the meaning of the uninsured motorist statute and State
Farm's insurance policy with Mr, Rogers. Pursuant to the version of R.C. 3837.18(K}
applicable {o the present dispitte, & motor vehicle is excluded from the dafinition of
"uninsured motor vehicle” where the motor vehicle is selfinsurad within the mearning of the
firancial responsibilily law of the state in which the motor vehicle is registered. The
insurance poficy between Piaintiff and State Farm provides a similar exciusion from the
definition of uninsured motor vehicle. State Farm argues that the City of Dayton's motor
vehicle is excluded from the definition of uninsured motor vehicle because the City of
Dayton is self-insured. On the other hand, the Cify of Dayton argues that it is not self-
insured within the meaning of the firancial responsibility law of Ohio.

“Self-insurance’ is the ralention of the risk of loss by the une bearing the original risk
under the law or contract. It is the praclice of setting aside a fund 1o meet Ineses instead
of insuring against such through insurance, self-ingurance being the antithesis of

insurance, for while insurance shiffs the risk of loss from the insured to the insurer, the self-

THE COLRT OF APPEALS OF OHIO
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insyrer retains the sk of loss imposed by law or contract.” 57 Ohio Jurisprudence 3d
(2005) 317, Imsurance, Section 247, The Cily concedes that i is setinsured in the sense
that it does not purchaese automobile insurance and it does set aside certain monetary
amounts aach year in its budgat for the payment of claims against the Cily.

The Cily's degision not to purchase insuratice is perfectly acceptable. R.C
2744,08{A)(2){a) provides that a “polifical subdivision may establish and maeintain = self-
insurance program relative to its and its employees’ potential liability in damages. in civil
actions for injury, death, or loss to persons or propetly allegedly caused by on act or
omission of the political subdivision or any of its smployees in connection with 2
governmenial or proprietary function. The poliicat subdivision may rezerve such funds as
# deems appropriate in 8 special fund that may be established pursuant to an ordinance
or reseiufion of the polifical subdivision .. .

The Cily of Dayton's self-insurance program is provided for in its Municipal Code,
Parsuant {o Sec, 36.203 of the Dayton Municipal Code, judgments on personal injury
cigims are limited to funds that have been "speciicaliy appropriated on an annuatbasis for
payment of claims énd judgments” Further, Sec. 36.204 requires fhe City Manager to
subrnit annually to the City Commission a recommended appropriation for payment of
claims and judgments. In determining the amount of funds to be appropriated, the City
Manager and Commission may consider the list of non-exelusive information sef forth in
Sec. 36.204{A)(1).

The trial court held and the malority coneurs that heing sel-insured inthis “practical
sense” does not necessarily mean that the City is self-insurad in the relevant, legal sense.

Siate Farm disagrees, arguing that the Supreme Court's holding in Grange Mutl Cas. Co.

THE UQURT OF APFFEALS OF OHID
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v. Refinars Trans,n::r::u;'lF &-T’;ﬂninaf Corp. {1886), 21 Ohio 5t.3d 47, supports a finding that
the Cily is self-insurad rather than uninsured for purposes of R.C. 3837.18(K) and the
insurance policy. The City responds that whether it is self-insured in the praclical sense
isirrelevant, because the inguiry necessitated by R.C, 3437 .18{K)and the insurance policy
is whather the City is selhinsured within the meaning of the financial responsibility law,
The Chy contends thal the motor vehicle driven by Moreo cannot be considered self-
insured within the meaning of the financial responsibility law of Ohio, because the City
does not have a cedificate of selfdnsurance under Ohie’s Financial Regsponeibilly Act
{FFHRA"), Chapler 4608.01, et seq,

Under the FRA, "[alny parson in whose name more than twenty-five vehicles are
registered in this siate may gualify as a seif-insurar by olstaining a cerificate of self-
ingurance issued by the registvar of motorvehicles . . ..° R.C. 4509.72(A). "The registrar
shall issus a cerificate of sel-insurance upon the application of any such person who i
of sufficient financial ability to pay judgments against him.” R.C. 4508,72(B), Insum, the
registiar ia required 10 issue a cedificate of self-insurange o any person who has more
than twenty-five vehicles registered in Ohio, is financially able to pay judgments against
him, and requests the cartificate. [t is undigputed that the City of Dayton is exempt from
the FRA. R.C.4508.71. itis similardy undisputed that the City of Dayton does not have a
cerfificate of self-insurance issued by the registrar. The Cily argues that these two
unooniested facts are sofficient to resolive this appéaE in its favor bacause the lack of s
certifcae of self-insurance prevents State Farm from establishing that the City is selt

insured within the meaning of the financiaf responsibility fsw. | disagree.
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The relevant inguiry under R.C, 3837 18(K}3} is not wﬁeﬁherth& Clhyof Daytorthas

a gertificate of self~insurance and is in fact self-insured under the FRA. indeed, the City
would have no reason to request a certificate of self-insurance where the Gily is exempt
from the very law that requires a person fo obtain the cortificate of seff-insurance. Rather,
the relevant quesiion is whether the Cily Is self-insured within #he mesning of the FRA.
Thus. the key inguiry is whether the City mests the requitoments for a centificale of self-
insurance. A review of the statutory requirements reveals that the Cily doss mest the
relevant requirements.

Pursuantto R.C. 4508.72(8), the registrar mustissue a certificate of self-insurance
to any person who has mare than twenty-five vehicles registered in Ohio, requests the
cerificate, and is financially able to pay judgments against him. it is undisputed that the
City has more than twenly-five vehicles registered in Ohlo. Moreover, it is undisputed that
the City is finansially able to pay judgments against it. indeed, the Cily concedes that it
sets aside certain funds each year o pay jutigments against it. Morsover, the City's
exemption from the FRA is based on the presumption given to a pofitical subdivision of the
state that the subdivision is financially responsible. Thus, | woukl conclude that the City
is financially responsible and qualified o receive a cardificate of self-insurance.

The presumption in R.C. 4509.71 that the City of Daylon is financially responsible
is supported by the City's Municipat Code. “Proof of financial responsibility” is defined by
statute as “proof of ability to respond in damages for liability, on account of accidents
ecourring subsequent to the effective date of such proof, arising out of the ownership,
raaintenance, ot use of a motor vehicle in the amount of twalve thousand five hundred

dollars because of bodily injury to or death of one person in any one accident, . . . . " R.C.

THE COURT OF APPEALS OF OHIO
SECOND APPELLATE DISTRICTY

Page 12 of 15
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4580.01(K). The City of Dayton has created a iimitation of its lability relaiing o damages

secoverable in an action against the city for personal injury or property damage arsing out

of & single occurrence, or sequence of cocurrences, in atort action. The limitation iz 2 sum

not in excess of $250,000 per person and $500,000 per occurrence. Dayton Municipal
Code, Sec. 36.205{B)(2). The City of Dayton, through its Municipal Code, clearly
contemplated paying judgments in amounts squal to of exceading the $12,500 that is
reguired under the FRA fo show proof of financtal responsibfiity. in short, the Gity of
Bayton is financially responsible within #re meaniag s purpose of the FRA.

The only thing preventing the City of Dayton from having a certificate of seff-
insurance under the FRA |s that the City has not requested such s cerfificate. Once again,
it is understandable why the City has not requested a cartificate-it is unnecessary because
the City is exempt from the FRA. However, the fact that the Gity did not request &
certificate that it was not legally obligated to request does not mean that the City is nntséif—-
insurad within the meening and spirit of the financial responsibility law. On the contrary,
| would find that the City's practice of annually setling aside funds to pay tort judgments
constitutes being self-insurad and financially responsibie within the meaning and purpose
of the financial responsibility law. To hold otherwise would allow the City of Dayion {o use
the fact that it is presumed financially responsible under the FRA fo act financially
irresponsible in situations where its employvess are involved in automobiie accidsnts.

The City of Dayton argues that our prior decisions in Jennings v. Cily of De i
{18986), 114 Ohie App.3d 144, and Anderson v. Mationwide Ins. Co. (Sept. 19, 1867),
Montgomery App. No. 18309, require us to find that the City of Dayton is uninsured. |

disagres. In Jennings, the plaintidf was infured in an acoident with a motor vehicle owned

SRR
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by the Gity of Day’tdn and driven by & city emiplovee. At the time of the accident, the City
of Dayton was not covered by a motor vehicie liability insurance poiicy. Rather, the City
was seff-insured under the provisions of R.C. 2744.08{A)(2){(a). Based on a review of the
caselaw, we found that “the ttend in the Supreme Court ant i this court is to define seli-
insirers as uninsured and to maximize the uninsured motorist protection afforded to
insured persons.” Jennings, 114 Ohio App.3d at 148. Conseguently, we heid that “self.
insurance' is the lagal equivalent of no insurance for purposes of the disiribution of
uninsured miotorist banefits in accordance with R.C, 3837.18." Id. at 150, Our holding was
based on g reading of the 10986 varsion of R, 3837 .18, which did notinclude anexclusion
for "self-insurers.” Subsequent 1o o decisions in Jannings and Anderson, however, the
Genaral Asgsembiy rovised R.C, 383718, providing for an exelusion of self-insurers from
the definition of uninsured molor vehicle. Therefore, Jennings and Anderson are
inapposite,

Finally, the City of Bayton argues that the public policy behind R.C. 2744.05(B)
supports & finding that the Cily of Bayion is uninsurad. R.C. 2744.05(B) provides that "l
& claimant receives or is entitled 1o receive benefits for injuries or loss allegedly incurred
from & policy or policies of insurance or any other sowrce, the benefits shafl be disclosed
io the court, and the amount of the benefits shall be deducted from any award against a
political subdivision recovered by thaf cieimant. NG insurer or other pergon is entitied to
bring an action under & subrogation provisian in an insurance or other contrast against a
paliticat subdivision with regpeci to such benefits.” According to the City of Dayion B.C.
2744.05(8) serves two pumposes: "1, To 'consemve the fiscal resources of political

subdbvisions by limiting their tort liabilty”; and 2. To ‘permit injuted persons who have no

THE COURT O APPEALS OF OHIG
SECOND APPELLATE DISTRICT
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resource of reimbursement for their damages, to recover for a torf commitied by {a} political
subdivigion."” Appelise's Brief, p. 13 {(guoting Menefee v. Queen Cily Matro (1880}, 4% Chio
5t.3d 27, 28). The Cly of Dayton's reliance on R.C. 2744.05(B} is misplaced. R.C.

| 2744.65(B), by is own terms, is confined to situations where the claimant is entitied to

s

benefits under his or her insurance policy. In the preseat case, Plainiff is not entitled to
uninsured motorist benefits under his insurance policy with State Farm, because the City
of Dayion is self-insured. Therefore, the provisions of R.C, 2744.05{B) are inappiicab&a‘

i would conclude that the trial court erred in holding that the mofor vehicle driven by
Moreo was uninsured. In chooging to be self-insured for the purposes of the FRA, the City

obligated itself 1o pay. | would sustain State Farm's assignments of emor and would

reverse the judgment of the triat court.
Copies mailed to:

Patrick J. Bonfieid
John J. Banish

John C. Musto

idark H. Gams

it Jason Founds

Hon, Jeffrey E. Froelich

THE COURT OF AlPEALR OF OB
SECOND AVPPELLATE IHMSTRICT
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IN THE COMMON PLEAS COURT OF MONTGOMERY COUNTY, OHIO

WESTERN ROGERS, : Case No, 04-2716
Plaintiff. r {Judge Jeffrey E. Froelich)
\7 + BECISION, ORDER, AND ENTRY
GRANTING [N PART AND
CITY OF DAYTON, etal., DENYING IN PART PLAINTIFE'S
MOTION FOR SUMMARY
Defendants. v JUDGMENT, GRANTING MR,
MORECQ AND THE CITY QF

: DAYTON'S MOTION FOR
PARTIAL SUMMARY TUDGMENT,
DENYING STATE FARM MUTUAL
AUTOMOBILE INSURANCE
COMPANY'S MOTION FOR
SUMMARY JUDGMENT, AND
DENYING STATE FARM MUTUAL
AUTOMOBILE INSURANCE
COMPANY'S 56(F) MUTION

L FACTS
Ear] Moreo, 1H, a traffic signal electrician for the City of Dayton, was dispatched to the
stersection of Emerson and Sulem Avenues in the City of Duyton. After checking the operation
of a traffic signal, he began w excoute a u-turn and struck an sutomobile owned and aperated
by Western Rogers. Mr. Rogers was covered by a pelicy of insurance issued by State Farm

Insurance Company that provided uningured motorisi coverage.

A- 2D



Montgomery County, Ohio - Scanned DDocument Pagé 20f12

Mr. Rogers filed a Complaint against the City of Dayton, Mr. Moreo, and State Farm
arguing that the City and Mr. Moreo are fiable for his injuries, and that State Farm is also
monetarily responsible to pay for his injuries since Mr. Moreo and the City are ‘uninsured
motorisés’ pursuant to his State Farm policy,

Each party has filed a Motion for Summary Judgment. {I) Mr. Rogers argues (a) that
there is no dispute regarding liability and that the City should be held Hable, and (b) that since
Mr. Moreo is immane and the City is uninsured, $tate Farm is required o pay for his injuries.
(2} Mr. Moreo and the City argue that they ave estitled to declaratory refief as a matter of faw
because (&) they are not sesponsible for Mr. Rogers” injuries, and (b} Mr. Moreo is immune -
from liability, and the Ciry is uninsared; the City also argues that it is entitled to a set-off for
all moneys paid by State Farm, (3) State Farm conends that the City is self-insured and not
‘uninsured” under Mr, Moreo's policy a;xd thcrcfﬂgc it (State Farm) is not fiable for the payment
unider the untinsured provisions of the poliey.

II. STANDARD OF REVIEW

Sumunary judgiment is proper pursuant o Civ. R, 36(C) when;

(1}  No genvine issue 1o any material fact remains to be litigated;

{2} the moving party is emitled to judgment as a matter of law; and

{3} i appears from the evidence that reasonable minds can come to but one

‘conchgion, #nd viewing such evidence most strongly in favor of the party

against whom the motion for summary judgment is made, that conclusion

is adverse to that party.
Tempie v. Wean Untted, fnc. (1977}, 50 Ohio S1.2d 317, 327, *The burden of demuonstrating that
no genuine issue exists as to any material fact falls upon the moving parly reguesting a summary
judgment.” Harlessv. Willis Day Warchousing Co. (1978}, 34 Ohio 8t.2d 64, 66. Civ, R, 56(C)

A- Al
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places a duty upon the wial court to consider all appropriate materials before rling on 2 motion
for summary jndgment and to view the facts in a light most favorable to the nor-mowving party.

Murphy v. Reynoidsburg (1992), 65 (hio §t.3d 356, 360.

The moving party cannot discharge its initial burden simply by making a conclusory
assertion that the non-moving party has ng evidence to prove its cage. Rather, the moving party
must be able to specifically point to some evidence of the type listed in Civ. R. 56(C) which
affirmatively demonstrates thai the non-moving party has no evidence to support the non-
| moving parly’s claims. Dresher v. Burr (1996), 75 Ohio 86.3d 280, 293,

4 frer adequate time for discovery and upon a motion for summary judgment which meets
_ the test of Dresher and Harless, sapra, an entry of summary judgment is appropriate if the parly
against whom summary | udg;ﬁ.::nt is sought fails to make a showing on an element 1o that party s |
case on which that party will bear the burden of proof atirial. Celorex Corp. v. Caireft (1986),
| 477 U.S. 317, 324, Maurphy, 65 Chio 5t.34 at 360. In opposing & summary judgment motion,
the non-moving party may not rest upos the mere allegations or dentals ofits pleadings, but must
sct forth specific facts showing that there is a genuine issue for trial, Reynoldsbure Motor Sales
v. Columbes (1972, 32 Ohio App.2d 271, 274, In showing thar there is a gentine issue for %riaf,
only dispuies over facts that might affect the outeome of the suit (Le., ‘material’ facts) may
preclude summary judgment, Anderson v, Liberty Lobby (1986), 477 118, 242, 248,

Summary judgmerd must be depied where a genuing tssue of material fact exists, where |

competing inferences may be drawn from undisputed underlying evidence, or where 1[3{1- {acis

present are uncertain or indefinite. Duke v, Sanymeral Producis Co., Inc. (1972), 31 Ohio

AR
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App.2d 78, 81. All doubts or conflicts in the evidence must be construed most srongly in favor
of the party against whom judgment is sought. Morris v. Ohlo Caswalty Insurance Co. (1988),
35 Ohio St.34d 45, 47. It is with this standard of review that a motion for summary judgment
must be considered.

[, LAW AN ANALYSIS

A Are the City snd/or Far] Moreo leeally responsible as a matter of Taw for the
injupies of Western Rogers?

The Plaintiff argues that Barl Moreo’s u-turn constituted negligence per se, and that Earl
Moreo, as well as the City, his employer, are legally responsible forthat negligence, Mr. Rogers
contends that # u-turn is o failure to yield the right-of-way which constitutes negligence as a
matter of law,

Neither of the Defendants addresses Mr. Roger’s motion directly, However, Mr. Moreo
supplied the Court with an affidavit which states that: “..] was dispatched to Emerson Avenue
and Salem Avenaue to check the operation of a waffic signal. Upon arrival at the intersection [
did not observe any mafﬁmctlicjm with the traffic signals i the northwest direction of travel.
Pursuant to standard operating procedure, I prepared to turn around and check the fraffic signals
in the southeast lanes of travel. 1 pulied over to the east curb Jane with the vehicle's hazard |
lights and vehicle flashers operating. T stopped, checked the vehicle traffic in both lanes of
iravel, checked tmy mirrors, and then began to execute au-turn. As I began 1o execute the u-turn
[ was struck by apother vehicle. I did not see the vehicle that struck me when | checked the
reaffic before [ executed the tum..To my knowledge it is not illegal to execute a u—mrﬁ in the

City of Dayton or in the State of Ohio. At the time of the accident | |sic] not acting in bad faith,
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nor was I acting with a malicions purpose.”

Mr. Rogers submitied an un-authenticated polive report, which does not fall within the
types of evidence that may be considered under Civ. R. 56(C). However, even if the contents
of the pdiiﬁ:ﬁ: report were (o be considered, that would not add any significant information that
is not already before the Court,

The PlaintilT suggests that the facts of the sccident are not contrailing since anyone
execuling a u-turn is failing to yield the right-of-way and is negligent per se, and cites Benneft |
v, Kreuss (1936), 100 Ohio App. 493, Although Hém)&ﬁ invotved failure to yield the right-of-
way under R.C. 451 1.44 (which does not appear to apply in this case), Myer v, Shepherd (Dec. |
18, 1997), Licking App. No. 97CAR3, uppears to stand for the proposition that a failureto yield

oa prefersed driver is negligence per se.
| However, that case begs the question of who is the “preferred driver” in a particular
- scenario, Mr. Moreo was not charged with a violation of any Jaw, and there is no evidence
before the Cowrt other than Mr. Moreo’s own statement that he executed a u-tum, Lo support a
| potential failure to yield right-of-way violation, Plaintiifhas not met its burden of establishing

- that Mr. Moreo was neghgent or that be was negligent per se.

B. Mt Moreo and!ar the Citv are held legallv responsible for the injuries of Western
Rogers, fi infly responsible for Mr. Roeers’ injuries?

Generally, the person who is found to have negligently caused injury to another is solely
financially responsible. However, Mr. Rogers argues that if Mr. Moreo is immune and the City
i5 yninpsured, then Stale Farm is responsibie For payment to him (its own insured) under the terms

of his uninsured molorist coverage.

A~
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M. Moreo argues that he cannot be held financially responsible for Mr. Rogers” injuries
because he {s immune as an employee of the City.,

The undisputed facts are that Mr, Moreo was acting within the scope of his emplovment
when the accident accurved, A munic.ipﬁl employee who is acting in the course of his
employment is immune unless his actions are done maliciously, with bad faith, in a wanton and
rackless manner, or eivil Hability is i:ﬁpm&ed by the Code. R.C. 2744.03(A). Mr. Moreo has
supplied an affidavit indicating that he was acting within the scape of his employment and thar
his actions wers not made with a malicious purpose, or in a wanton and reckless manner. The
Plaintiff does not make any allegations in his Complaint that Mr. Moreo’s conduct was anything
other than negligent; additionally, he did not offer any evidence vo rebut that presented by Mr.
Moreo,

There are no genuine issues of material fact regarding this issue. Mr. Moreo is entithed
10 frununity as a matter of law.,

2. City of Davion-Uninsured

The City contends that it is not insured, and that financial responsibility for Mr. Rogers’
injuries fulls on State Farm under its LM coverage. Whether it is insured or not, the City s still
legally and financially responsible for the negligence of its employees occurring in the course
of their emplovment (but, see C, infra).

State Farm argues that the City {3 *sell- insured” not “uninsured’ and, therefore, under both

the Revised Code and the werms of the policy, the City is exclusively financially responsibile for

ARS
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the injuries of Mr. Rogers.

R.C. 3937.18(K)(2000), which was in effect at the time of the renewal of the policy and
therefore applicable in this case (Ross v. Farmers Ins. Group {1998), 82 Chio 8£.3d 281, 287),
states, in .perlint:nt part, that: “.... ‘uninsured motor vehicle” [does| not include any of the
foltowing motor wehicles: (2) {a] motor vehicle owned by a political subdivision, unless the
operator of the motor vehicle has an immunity under Chapter 2744 of the Revised Code that
cotld be raised os 4 defense in an action brought against the operator by the insured; (3) [2]
motor vehicle seliinsured within the meaning of the financial responsibility law of the state in
which the mator vehicle is registered.”

Similarly, the uninsured motorist portion of the State Farm policy states that “[ajn
uninsured motor vehicle does not include a land motor vehicle: ...(3) owned or aperated by a
self-insurer under any motor vehicle responsibility law, & motor carrier law or any similar layw;
| {4} owned by any government or any of its political subdivisions or agencies untess the operator
of the land motor vehicle has an immunity under Chapter 2744 of the Obio Revised Code...”
Policy a1 p. 13.

2. Immunity

Fthas previously been delermined that Mr. Moreo, the operator of the vehicle, is immune
under Chapiter 2744 of the Revised Code. Therefore, the motor vehiclethat allegedly caused the
aceident does not fall under R.C. 3937, |8(K)(2} and is not excluded from the definition of an |

‘uninsured” vehicle (i.e. it could be an uninsured vehicie.)

h-Ne
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b. Self-insured

The guestion of whether the City is ‘uninsured’ also debcnds on whether the City ig self-
insured within the meaning ofthe financial responsibility law since R.C. 3937 1 8(K)(3) excludes
from fhe definition of ‘uninsured’, a vehicle that is “self insured within the meaning of the’
financial responsibility law...” Likewise, the policy language states that an atitlamﬁbile is not
uninsured if it is owned or operated by a person selfinsured under the financial responsibility
law. R.C.. 4508.72---Ohio’s financial responsibility law--sets forth the requirements for a selt-
insurer. M states that “[t]he registrar shall issue o certifieste of self-insurance wpon the
application of any such person who is of sufficient financial ability 10 pay judgments agains
him.” R.C. 4509.71 excrmpts the City from this requivement, as well as al! of the financial
responsibility law,

State Farm argues that the City s self-insured because the City submitted an affidavit
- that states it “maimtained no policics of insurance covering the motor vehicle Earl Moreo was
- driving when the accident oceurred.” State Farm also cites Safe Aute lasurance Co. v. Corsorn
| (2004), 155 Ohio App.3d 736, 2004-Ohio-249, discretionary appeal notallowed, 102 Ohio St.3d
| 1483, 2004-Ohio-3069, in support of its argument that the City is self-insured.

In Corson, the court held that “self-insurance is the retention of visk of loss by the one
bearing the original risk under the law or coniract, An estity may be self-insured in » praciical
sense forthe purposes of UMY UM law.” /2 The Court was concerned that the City could have
it “both ways” by not purchasing insurance, and also avoiding paying claims out of its own

pocket when an insurance policy would arguably cover the damage. 1f this is true {and to an




Montgomery County, Ohio - Scanned ™~cument Page 9 of 12

extent, it is), it is because of a po!ic}; decision of the legistature which prevents the usual cross-
claim of _zm. uninsured carrier against the tort-feasor; of course, even this *protection’ is only to
the extent of the available uninsurance coverage fe.p. if damages were $250,000 and UM
'+ coverage were $100,000, the insurance conipary would pay $100,000 (and normally suethe ¢ity
for subrogation/contribution, but that is prohibited by R.C. 2744.035) and the City would pay the
remaining $130,000.}

As explained in Fahnbulleh v. Strahan (1995), 73 Ohio 8t.2d 666, 669, “the legislature
may enact statutes to limit suits if it does so in a rational manner calculated to advance a
legitimate state interest.” This is true even when a grant of immunity “impairs onc individual’s
right to seek redress in p court of law, and thus treats some people barshiv.” Id The Fact js that
 the legislature granted immunity to the driver, and exempied the municipality from the financial
responsibility law and fom subrogation/ conteibution claims.

The City maintins no policies of insurance and therefore is, Hterally, ‘uninsured.’ The
City does not have a certificate of selfinsurance documenting that it 1s self insured under R.C.
43509.72 and, as a matter of law, it is exempt from the finencial responsibility laws. Therefore,
the City -is not ‘self-insured’ “within the meaning of the financial responsibility lavw.”

The City also asks for summary Judgment on the issue of whether the City is entitled to
an offset for any uninsured motorist benefits Mr. Rogers .re:csi{fes frem Siate Farm. R.C.
2744.05(B) provides that “[i]f a claimant receives or is entitled to receive benefits for injuries

or loss allegedly incurred [rorm a policy or policies of insurance or any other source. the benefig

A3
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shall be disclosed to the Court, and the 2mount of the beneits shall be deducted rom any award

against a political subdivision recovered by that claimant. No insyrer or othet person i3 entitled

to bring an achion under a subrogation provision in an insurance or other conlract against a

political subdivision with respect o such benelits.” See eg., Cincinnati fns. Co. v. City of
Dayton (fuly 26, 1995), Montgomery App. No. 15108, The City i.s entitled to a deduction from

any award tevied against it to the extent that Me, Rogers receives uninsured motorist benefits
from State Fanm. The purpose of R.C. 2744.05 is to place the financial burden on the insurance

company and not the City. Gadanos v. Clevelond (1994), 70 Ohio St.3d 220, 221.

B. Civ.R. 56(F)

State Farm has asked that the Cowt grant it additional time Tor discovery if the Court
finds that the City is uninsured. State Farm has provided no afTidavits, as required by the Rule,
expluining why this is necessary. Further, given the Court’s analysis of the distinctions among
‘uninsured’, ‘self-insured’, *legal responsibility’, and ‘financial responsibility”, there is no reason
for additional discovery on this issue.

V. CONCLUSION

The City has stated that it does not have insurance coverage for its or Mr. Moreo’s
actions; that means it is uninsured. Such lack of insurance does not mean that the Defendants
are self-insured, or the definitions in the policy and the Revised Code would have no meaning
since every Delendant without insurance would be “selfinsured.” Moreover, the statute and the
poticy provide that an “uninsured vehicle” ineludes one owned by a municipality when its driver

has immunity,

A
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(1} The Plaintiff's Motions for Summary Judgment is DENIED insofar as it requests that
Mr. Moreo and the City be held legally liable; it is GRANTED to the extent that State Farm is
held financially responsible o the limits of its uninsurance coverage if the City antddfor Moreo
are found legally responsible for the Plaintiff's injuries. (2) Defendant, Moreo's Maotion for
Summary Judgment is GRANTED insofar as he is immune from lability: the City's Motion for
Summary Judgment is GRANTED insofar as it is found to be “uninsured™. (3) State Farm’s

Muotion for Sumimary Judgment is DENIED; State Farma's Civ. R 86{F) Motion is DENIED.

SO ORDERED:

IR

JEFFRIAME FROBLICH, JUDGE

Copies of this Decision, Order and Entry were Forwarded to all parties {isted below by

ordinary mail this filing date.

CHARLES D. LOWE

ATTORNEY AT LAW

130 WEST SECOND STREET, SUITE 1600
DAYTON, OH 45462

{937} 222-8091

Astomney for Plaintiff

JOMN | DAMISH

IASCNE. BOYD

ASSISTANT CITY ATTORNEY

101 WEST THIRD STREET

PO . BOX 22

DAYTON, OH 45402

(9373 333-4100

Attorney for Defendants

City of Dayton and Earl . Moreo, [l

A-30




Montgomery County, Ohio - Scanned ™ ~cument

addeee -

Page 12 of 12

L SR I

JASON FOUNDS

MARK H. GAMS

ATTORNEYS ATLAW

471 EAST BROAD STREET, 19™FLOOR
COLUMBUS, OH 43215-3872

{614) 228-5151

Attorney for Defendaat, State Fanm Insurance Company

HOLLY J. HUNT
ASSISTANT ATTORNEY GENERAL
CONBTITUTIONAL OFFICES SECTION

| 10 BAST BROAD STREET, 17™ FLOOR

COLUMBLUS, OH 43215-3428
{614) 46602872
Attomey for Jim Petro, Ohio Attorney General

CASEFLOW SERVICES

LOIS TIPTON, Bailifi(937) 225-4440
E-mail:tiptonl@montcourt.org
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WESTERNM ROGERS, r  Case No. 842716
Pluintif, ¢ {Judge Jeffrey E. Froelich)
V. i DECISION, ORDER ANP ENTRY
DENYING PEFENDANT, STATE FARM
CITY OF DAYTORN, et al. i MUTUAL ATTOMOBILE INSURANCE
COMPANY'S MOTION FOR
Deofendanis, ' RECONSIDERATION OF THE COURT'S

APRIL 25, 2085, DENIAL OF MOTION
1 FORSUMMARY JUDGMENT

The Court previously denied State Farm’s Motion for Summary Judgment finding
that “[tJhe City maintains no policies of insﬁma@e and therefore is, literally, “uninsured.'
The City does not have a certificate of self-insurance documenting that it is self-insured
under R.C. 4509.72 and, as & matter of law, it is exempt from the financial responsibility
laws. The Court finds that the City 1s not “self-insured” within the meaning of the financial

responsibility law.” State Farm argues than it is entitled to reconsideration of the Cowrt’s

A vk
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decision based upon new facts and law that were not previously submitied for the Court’s
review. Tt contends that “the City actually maintains & self-insurance program as permitied
by the Ohlo Revised Code, and is, int reality, self-insured...”

I. STANDARD OF REVIEW

A motien for reconsideration may be made only as to an interlocutory order, Pius
v. Okio Dept. of Transp. (1981), 67 Ohio St.2d 378, 379. Civil Rule 54(B) provides the
court with the discretion to revise a decision which resolves one or more but less than all.
of the claima: “When more than one claim for relief is presented in an action whether as
aclaim, comnterclaim, cross-claim, or third-party claim, and whethier arising out of the same
ot separate transactions, or when multiple parties are involved, the court may enter final
judgment as to one or more but fewer than all of the claims or parties only upon an express
determination that there is no just reason for delay. In the absence of a determination shat
there is no just reason for delay, any order or other fopm of decision, however designated,
1 which adjudicates fewer than all ih.e claims or the rights and labilities of fewer than all the
parties, shall not terminate the action as to any of the claims or parties, and the order or
other form of decision is subject to revision at any time before the entry of judgment
adjudicating all the claims and the rights and liabilities of all the parties.” Civ. R. 34(B).

H., LAW AND ANALYSIS

A. The Court’s April 25. 2005 decision

The decision held: { 1) that Western Rogers did not meet his burden of establishing
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that Mr. Moreo was negligent as a mz;tier of 1a-1w; (2) that Mr. Morco was entitled to
personal immumity for his actions; (3) that the City qualifies as “uninsured” since it is not
seif-insured “within the meaning of the financial responsibility law;” (4) that the City is
entitled to an offset for any uninsured motorist benefits paid by State Farm; and (3) that
there was ho need to grant a Civ.R. 56(F) request for adﬂitimna! discovery. State Farm only
requests reconsideration of the decision finding that the City was uninsured.

1t is undisputed that the City does not carry automobile insurance policiss and thus
is, Iiterally, uninsured. Fowever, the Revised Code and the policy have their own
definitions. State Farm argues that the City is sel Lins ured, rather than uninsured, hecause
it sets aside funds 1o pay for scttlements and judgments.

The statutory taw in effect on the date of issue of each new policy is the law to be
applied, Ross v. Farmers fns. Group of Cos., 82 Qhio 5t.3d 281, 1998-Ohio-38k. R.C.
: 3937.18(K){(2000), as it was in effect at the time of the renewal of the Plaintiff’s uninsured
| motorist policy, states that an: “.... ‘uninsured motor vehicle’ fdoes] not include any of the
following motor vehicles: (1) a motor vehicle that has applicable liability coveruge in the
policy under which the uninsured and underinsured motorist coveruges are provided; (2)
[a] motor vehicle owned by a political subdivision unless the operator of that motor veliicle
has immunity under Chapter 2744 of the Revised Code that could be raised as a defense in
an action brought against the operator by the insured; (3} a motor vehicle self-insured

within the meaning of the financial responsibility law of the state in which the motor
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vehicie is registered.” (Emphasis added.) R.C. 3938.18(K)(1) is not applicable in this case,
R.C. 3937.18(K)(2) states that ‘uninsured” does not include the City’s vehicle unless the
operator has immunity under Chapter 2744, The negative pregnant of this provision is that
the vehicle is “uninsured’ if the operator has imastinity; the Court previously found the
operator (Mr. Moreo) was entitled to immumi ty under Chapter 2744, Therefore, the %ﬁiﬂi&
was “uninsured’ as defined by R.C. 3957, 18(K)(2).

R.C.3937.18(K)3) provides that ‘uninsured’ does notinclude a self-insured vehicle
within the meaning of the financial responsibility laws of the state. R.C. 4509.72 of Qhio’s
Financial Responsibility Act defines “sel-insured™ as: “(A) [alny persen in whose name
more than twenty-flve motor vehicles are registered in this state may qualify as a sell-
insurer by obtaining a certificate of self~insurance issued by the registrar of motor vehictes
as provided in division (B) of this section. (B} The registrar shall issue a certificate of self-
insurance upon the application of any such person who is of sufficient financial ability to
pay judgments against him...” The City does not have such a certificate, and 15, a5 a matter
of law, exempt from the F R.A. pursnant to R.C, 4509.71,

Based on these facts, the Court previpusly found that the City was uninsured by the

literal definition of insurance, as well as the definitions of R.C. 3937.18(K)2) and (3).

B, A “selftinsurance program” is not the same as “selfinsured within the
meaning of the Financi: snonsibility Act.”

State Farm argues that the City is “self~insured’ and, thus, not *wninsured.” R.C.

2744 0B{A) states that=*(A)(2)(a)...[a] political subdivision may establish and minintsin a
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i sel{=insurance pmgram relative to its and its employees’ potential liability in damages.in
civil actions for injury, death, or loss to persons. or property allegedly caused by an act or
omission of the political subdivision or any of its employees in connection with a
governmental or proprictary function....(B) The ..establishment and maintenanee of a seif-
insurance program, by a political subdivision does not constitute a waiver of any mmunity
or defense of the political subdivision or its employees...”

The parties have stipufated that the City appropriates unencumbered funds for
payments of claims and judgments, that the city manager submiis a recommended
appropriation for payment of claims and judgments 1o the City Commission, and that the
Revised Code of General Ordinances permits the Clty to reserve fimds using non-exclusive
factors, From these facts, State Farm concludes that the City is a *self~insured entity” under
its policy.

The peneralized “self-insurance program” described in R.C. 2744.08 does not
qualify s “self-insured within the meaning of the financial responsibility law of the state”
(3937.18(K)3)) because it does not meet any of the requirements of the financial
yesponsibility law. No showizig of the number of City automobiles has been made
{although the court will take judicial notice that the number probably exceeds twenty-five),
no certificate of self-insurance has been issued, and there has been no showing of financial
ability to pay. A political subdivision can institwle o general “self-insurance program”

under R.C. 274408, without being “sclf-insured within the meaning of the financial
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- “responsibitity law.” Chapter 2744 deals with political subdivision tort fiability and allows
a political subdivision to set aside funds to pay for judgments or settiements in all such
- cases. Tt is not limited to mmotor vehicle accidents, was not created for that purpose and is
not a “motor carrier law or any similar faw.™

State Farm's position would resull in a sitvation where the City is uninsured
pursuant to R.C. 3937.18(K)(2}, but setf-insured pursuant to R.C. 3938.18(K)(3). Even if
this inconsistency were ignored, self-insurance under R.C. 393 7. 1R(K)(3) must be “within
the meaning of the fmancial responsibility laws,” from wiich the City is speciﬁcaily
exempt pursuant to R.C. 4509.71. Moreover, the explicii language of the “self-insurance
prograny” statute, R.C. 2744.08, states that the City does not waive a defense (in this case
an exemption from the Financial Responsibility Act) by instituting a “sel{-insurance
program,”

C. The City is not selfeinsured under the langunge of the State Farm policy,

State Farm places considerable emphasis on the language of its policy, rather than
the statutory law arguing that the City is self-insured.  Btate Farm’s argument is that the
“State Parm policy at issue in this case does not provide uninsured motorist coverage in this
- case because the plaintiff is legally entitled to collect, if at all, from a setf-insured entity.”
State Farm argues that Obio Iaw permits the creation of a self-insurance program for a
political subdivision, that there are facts showing that the City has such a selfinsurance

proeram n place, and that this new information demonstrates that the City is a “self-insured
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entity.”
The law requires the offering of uninsured motorist coverage. R.C. 3937.18, Aay

policy restrictions on UM coverage have to comply with the statite’s purpose, State Farm

- Auto Ins. Co. v Alexander (1992), 62 Ohio 80.3d 397, 399-400. “The pwpose of

uninsured motorist covera:gc:. and its mandatory offering is to protect persons from osses
which because of the torifeasor’s Iack of liability coverage, weuld otherwise go
untcompensaied.” Sehaejer v. Allstate Ins. Co., 76 Ohio 5t.34 353, 555; 1996-Chio-368.
An autornobile insurance policy may not reduce uninsured motorist coverage to
persons injured in & motor vehicle eecident.  Alexsnder, supra at 400; any policy
resirictions that vary from the statore requitements and pwrpose are therefore
unenforceable. Schaefer, supraat 553; Sexion v; State Farm Mut. Auto fns, Co, (1982), 69
Ohio St.2d 431, 433; Shay v. Shay, Sixth Dist. No. F-05-008, 2005-Ohio-380. R.C.
3037.18 “is the metric by which all exchusions of UMAJIM coverage must be measured.”

State Auto. Ins. v. Pasguale, 103 Ohio App.3d 381, 2005-Ohio-4897, disc. appeal allowed,

1l 2006-Ohio-603, ciling Martin v. Midwestern Group Ins. Co., 70 Ohio §8.3d 478, 481,

1994.-Ohlio-407.  Therelore, to the exient the policy atempis 1o define “insured® or
“uninsured’ differently or more narrowly than the statute, it is unenforceable.

State Farm's policy says that it will pay damages for bodily injury an insured is
legally entitled o collect from the owner or driver of an uninsured motor vehicle, ‘It

specifies that “[a]n uninsured maotor vehicle does not inciude & land motor vehicle: owned
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or vperaied by a seii-insurer under any motor vehicle financial responsibility law, a motor
carrier Jaw or any similar law.”

While the language of the policy is not identical to the language of the statute, it is
substantially similar. ifthe policy were ambiguous and reasonably suscepiible to different
interpretations, it must be construed 1ibx:r'aﬂy- in favor of the insured and agamnst the insurer.
Seate Farm Auto Ins. v. Rose (1991), 61 Ohio 3t.3d Bi, 2005-Ohio-4323, 9, Westfield
Insurance Co. v. Ellis, Trumbull App. No, 2003-T-0093, 2004-Ohic-4393, §34. The
language of the policy is clear and nnambiguous. In orderto be excluded from the policy’s
| uninsured motorist coverage, the vehicle must be owned or operated by an entity who is
seli-insured “elther under sny motar vehicle financial responsibility law, a motor cartier
law or any similar la;w.” As stated above, the City is not selfinsured under Ohio®s motor
wehicle financial responsibility law.

Neither does R.C. 2744.08, which outlines the ability of a political subdivision to
fnstitute a “seif-insurance program” for pz}ienﬁal tort hability, qualify as either 2 “motor
carrier law or any similar law™ as described by the policy. “Mot{}r carrier” means an
individual, partacrship or corporation engaged In the transportation of goods or persons.
R.C. 4503 60(A). See, also, for example, R.C, 4921.01 et seq., R.C. 4923.01 = seq.,
0O.A.C.4901-5-01,4501:2-15-15-01, 45(¢1:2-17-01, as further illustrations that neither the

City nor Mr. Mateo was similar to a motor carrier.
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T. The Cily it unisured.

R.C, 39371 8(K}(3) provides one definition of ‘uninsured motor vehicle’ as being
a vehicle that is selfeinsured within the meaning of ihe financial responsibility law. Itis
trae that R.C. 4509.71 exempts any vehicle owned by the City from the requirements of
R.C. 4509.01 to 456979 (the Financial Responsibility Act). Safe Auto Ins. Co. v. Corson,
155 Ohio App.3d 736, 2004-Ohio-249. §31. But the fact remains that the City does not
have insurance.

‘Insurance’ by definiion mesns something more than the ability to pay, or
undeclared self-insurance. The “uninsured millionaire” discussed at §§1 1,12 of Corson
who did not file a certificate pursuant to the F R.A is still uninsured and the UM carmer for
a party injured by him or her would be liable to its injured insured. This is not to say that
this UM {Uninsured Motorist oF Uninsured Miltionaire) condd “blithety [contmuel...down
the road uninsured...,” Jd at [11; the UM would stilf be Hable to the injured party's UM
carrier which paid its insured; however, the injured party, who has paid a pranium for UM
coverage would not have 1o pursue and attempt to collect from an entity which does not
have insurance.

HI, CONCLUSION

The Augean stables of uninsured motorist law in Ohio are perkaps better suited for
the hermeneutic abilnies of an appeilate court. At this fevel, Ockham’s razor leads to the

conclusion that the City i¢ uninsured because (1) it does not have insurance, and/or {2} its
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2005, Deciston is DENIED.

by eedinary matil this filing date,

CHARLES b, LOWE

ATTORNEY AT LAW

130 WEST SECOND STREET, SUITE 1600
DAYTON, OH 45402

{937) 222-8091

Attorney for Plaimift

JOHN J. DANISH

JASBON E. BOYD

- ASSISTANT CITY ATTORNEYS
101 WEST THIRD STREET
P.O.BOX 22

DAYTON, OH 45402

(937) 333-4100

Attorneys for Defendants

{(Vity of Dayton and Barl H. Moreo, I

JASON FOUNDS

MARK EL GAMS

ATTORNEYS ATLAW

471 EAST BROAD STREET, 19™ FLOOR
COLUMBUS, OH 43215-3872

10

' motor velicle bas immunity under K.C. Chapter 2744 and/or (3) it iz not self-insured within
the meaning of the financial responsibility laws.

Defendant, State Farm’s, Motion to Reconsider Trial Court’s Decision of April 235,

Copiles of this Decision, Order and Entry were forwarded to all parties listed below

8O ORDERED:

(W & 121

JEFFREY EXZROELICH, JUDGE

A-
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- (614) 228-5151
Attomney for Defendant, State Farm Inserance Company

HOLLY J. HUNT

ASSISTANT ATTORNEY GENERAL
CONSTITUTIONAL OFFICES SECTION

30 EAST BROAD STREET, [T FLOOR
COLUMBUS, OH 43215-3428

{614) 466-2872

Attomey for Fim Petro, Ohio Asorney General -

| CASEFLOW SERVICES

LOIS TIPTON, Bailaf¥ (937) 225-4440
e-mail; tiptonl@montoourt.org

tl
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IN THE SUPREME COURT OF OIIO

WESTERN ROGERS, : Case No. 07-0549, b
On Appeal from the Montgomery

-v- : County. Court of Appeals, Second
: Appellate District, Case No. 21593

CITY OF DAYTON, et al.,

NOTICE OF CERTIFIED CONFLICT SUBMITTED BY APPELLANT,
STATE FARM MUTUAL AUTOMOBILE INSURANCE COMPANY

Mark H. Gams (0025362) (Counsel of Record) ~ Patrick J. Bonfield (0015796)

GALLAGHER, GAMS, PRYOR, John I. Danish (0046639)

TALLAN & LITTRELL L.L.P. John C. Musto (0071512)

471 East Broad Strect, 19th Floor 101 West Third Street

Columbus, Ohio 43215-3872 P.O. Box 22

(614) 228-5151 FAX: (614) 228-0032 Dayton, Ohio 45401
mgams@ggptl.com (937) 333-4116 FAX: (937) 333-3628

Attorney for Appellant State Farm Attorneys for Appellee City of Dayton
Mutual Antomobile Insurance Company ,

|
APR 1 & 2007 f

WIARCIA J MENGEL. CLERK
SUPREME COURY OF OmIQ |
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NOTICE OF CERTIFIED CONFLICT SUBMITTED BY APPELLANT,
STATE FARM. MUTUAL AUTOMOBILE INSURANCE COMPANY

Now comes Appellant State Farm Mutual Automobile Insurance Company, pursuant fo
Rule TV of the Ohio Supreme Court Rules of Practice, and hereby gives notice that on April 11,
2007, the Court of Appeals for Montgomery County, Second Appeltate District, issued an Order
certifying its decision in the above-styled case to be in conflict with the following decision: Safe
Auto Ins. ‘Co. v. Corson, 155 Ohio App. 3d 736, 2004-Ohio-249, 803 N.E.2d 863, appeal not
accepted for review, 102 Ohio St. 3d 1483, 2004-Ohio-3069, 810 N.E.2d 967.

Jurisdiction based upon such conflict is provided by Article IV, Section 3(B)(4) of the Ohio
Constitution. A copy of the Court of Appeals Decision and Entry certifying a conflict and a copy of
the conflicting Courts of Appeals opinions are attached for the Court’s review.

Respectlully submitted,

GALLAGHER, GAMS, PRYOR,
TALLAN & LITTRELL L.L.P.

MARK H. &AMS (0025362)
Attorney for Appellant, State Farm
Mutual Automobile Insurance Company
471 East Broad Street, 19th Floor
Columbus, Ohio 43215-3872

(614) 228-5151 FAX: (614)228-0032
mgams{@ggptl.com
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CERTIFICATE OF SERVICE

'The undersigned hereby certifies that a true and correct copy of the foregomg Notice of
Certified Conflict was served upon John Musto, Patnick J. Bonfield and John I. Danish,
Attorpeys for the City of Dayton, 101 West Third Street, P.O. Box 22, Dayton, Ohio 45401 by

fegular .S Mail, postage prepaid thi§/ / day of April, 2007.

o
MARK H. GAMS  (0025362)
Attomey for Appellant, State Farm

Mutual Automobile Insurance Company
mhg\1 | 8465'ph kh
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State Farm lns‘urance Companies-? =Y

’ ENSURANC%

Newark Operations Centar -
. - 1440 Granville Road
CERTIFICATE Newark, OH 43093-0001

I, the undersigned, do hereby certify that I am custodian of the
records pertaining to‘therissuance of policies by the Scioto Division of

State Farm Mutual Automobils Insurance Company of Bloomington, Illincis.

I further certify that the attached policy, number 811 6208-F0%-35C,
is a copy of the policy issued to WESTERN ROGERS of 4050 SALEM AVE DAYTON

OH 45416-1719 based on our availahle reéords. L

The policy was in effgct'on the loss date of April 22, 2002,
- Mary Ellen N

Auto Underwtiting Superintendent

State of Ohio

County of L1ck1ng

Subscr1bed and sworn to before me this J(i) day ofﬁfkﬂﬁ&ggiyuf&%}jjﬁ

' ' : éotary publTe

My Commission Expires:

IITdbes,,

" REBECCA SARD
NOTARY PUELIO. STATE OF OHIO
Y COMMISSICN EXPIRES DECENBER.3; 2067
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State Farm Mutual Aufomohile insurance Company 79800-2-U MU L VOL

1440 Granyille Boad -
Newark (43093 , : /~ |~ DECLARATIONS PAGE -
POLIGY NUMBER Palicy Period from DEC.05 2001 to JUN 09 2002
B11 620B-F09-35CG
NAMED INSURED ' o _ DO NOT PAY PREMIUMS SHOWN ON THIS PAGE.
25-2230-2200 SEPARATE STATEMENT ENCLOSED IF AMOUNT DUE.
ROGERS, NESTERN .
4050 SALEM AV : AGENT
DAYTON OH 45616 1719 TOM MCBRIDE
_ 1450 EAS EAST DAVID ROAD

. ] : KETTERING O 45425-576%
ilinl:mn]nhu“lulnnmmlm“l:]||||;||“|‘u|n|“

PHONE: {537)435-2414

2002 - CHEVROLET ~ MGARLO PDH_ PGIWXIEKT728193474 2230402

CHEVRDLET

~§100,000
T ts%ffv‘l.iéﬁﬂﬁ a\ée.""

. Meﬁﬁaip metits
2 ﬁﬁiltm%m%
— Each Ferson .
éfm;$25,ﬁfﬁn'
$1CIO Deductible Com ensive
ﬁiae&"‘ﬁ‘ﬁl’&“%’cd"’m‘ﬁéf%ﬁ'
Emergency Road Servu:e
ARG AR
__ limits of L_uabllitx—
TR R A
£100.000 $300 uno

Yaur-policy consists of thia declarations [taage the pohcy buokle‘t form 9835 7, and any endorsements that apply, including
those issued to you with any subseguent ranewal notice.

Replaced poficy number B1 16208 a58.
Your total current 6 month premlum for DEC 09 2001 to JUN 09 2002 is 4291 66,
Guarantes perlod JUN 08 2001 to JUN 08 2003 subject to conditions 4 amd'B,

NCED- NUYELL CREDIT CORP, PO BOX 7199, LITILE
AMENBMENT OF DEFIﬁEn WORDS, coi!E AGES

e

AT

Agent.  TOMMCBRIDE
Telephone: (937)435-2414
Prepared DEC 1062001 2230-507
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’P.UCY e

: : ... IMPORTANT: 'NOTICE : : Lo
- -Any apphcatlon for the msurance prowded by thls pohcy, lncludmg any warranty made by the apphcant IS made_,‘ o
.. apart Gfthls palicy. - - . _ : ‘
. - : WARNING o i : ' o
IF YOU PLAN TO DHIVE AN AUTOMOBILE IN MEXICO, BE SURE TO SECUHE COVERAGE N A MEX]GAN AR
'_‘-INSURANCE COMPANY AND AVOID POSSIBLE JAIL DE‘TENT!ON AUTDMDBILE IMPOUNDMEN‘T AND.-, T
OTHEH COMPLICATIONS IN THE EVENT OF AN ACCIDENT ‘ -
Oth e T
Pohcy Form 9835 ? - S



S Pagelos wmnmmwmﬂovcmmn_mmm R

L Reportlng a Clalm - Insured’ s Duhes — What to do 1f yoa havc an acc1dent daam or are sued_ .
~ "Defined Words W .
'Declarahons Conﬁnued ST
When and Where Your Coveragc Apphes ;,'- Sy
o Pmanced Vchlcles . Coveragc for CIEdItDI

%

w.

Coverages e

S A Liabﬂlty thn ‘rherc is damacrc to others S Lo
T10 . -1 C—Medical Paymenis.— When there ate medical and funeral f:xPenscs o
" 137 U-=TUninsured Motor Vehxcle — thn the pthcr car or dnver is not lnsurcd or 15
2. w77 onderinsured. - - ¢ ) ‘ ', N
16 Ul Unmsureﬂ Motor Ve]nc!e Property I)amage thn the o’fhsr car or dnver is not o
o msured and there is property damage.™ - " . '
B £ A D Comprehens:ve ——When your car is damaged exccpt by colhsmn or upset. Au ,f
c 7o 7 deductible amount is shown by the riumber beside “D” on the declarations page.. '
18 - = F-—Collision — 80% — When Jour car is damaged by collision or upset..- S
18 s G— — Collision —-When your car is damaged by collision or upset. The dcducuble 15
S+ st shown'by the number beside “G” on the declarations page. . . - ,
19 H— Emergency Road Service — Wher your car breaks down or nesds a tow.” ,
.19 - 7 - R—~Car Rental Expense — - When you need to rent'a car hecause of damage to your car.””
A9 T RI— Car Rental and Travel Expenses — When you need torent a car and pay extra’
D o travel expenses because of damage to your car. ¢ o
£ . 200 L -’RZ . Car Rental and Travel Expenses.— thnyou need to rent a car and pay cxtra o
T travcl EXpenses. because of damage to your-car. - i
o023 "S Death, Dlsmemberment and Loss of Slght — Pays for death of or ccrtam mJunes
e © 7 - “fo persons named. " -
237 T—Total Dlsabﬂxty Pays weekly mdemmty to- persans named, :
S BRI Z Loss of Earmngs — Pays loss of weekiy earnmgs to persans namcd

. Condltmns

.-_'Pohcy Changcs S
."Suit Against Us .. :

. Our Right Te Rccover Our Paymcnts
.Cancellation - Ll .
.-Renewal :
. Change of Res1dcnce
. Premium’:

.'_ Concealment or Fraud

-2 25 .,..:'

Co26

bo “d M_Qh‘ba 1'0)-3"

. Policy Form 9835.7-




S are printed In boldface 1tallcs You can plck them out_ L .-

swkncss, dlseaso or, dcath whloh rasults om 1t.
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- STATE FARM MUTUAL AUTDMOBILE H‘-ISURANCE COMPANY T
et Y BLoomoToN,mLxNois R wet
o "'AMUTUAL COMPANY -
%4 o DEFINED WORDS., - Ll
WHICH ARE USED INSEVERAL PARTS os‘ THE POLICY

" f'We de.finc somie. words to- shorten the pohc Ttns
makes it easierto read and understand, Define words Lo

i issuéd by s or any-other company that

RS L g ' Yoﬂ'bryaur spotise may apply for a pohc / that _
Bodily In;ury mcans bodﬂy 111_}111'}' to erson and_-. .-+ willprovide coverage beyon e 30thday forthe: .
.0 additional egr.-Such pelicy will. be wsued only - -
fboth you. .and the vehicle are chglble for covep :
age. at:thes time-of: apphcanon PR

- Car= means 2 land motor vehlcle w1th four or more
- wheels, which is designed’ for use mamly on pubhc‘;__ ,
roads: It does;not includes -, a

"-\r.'

4 newly acqmred car 1§ Hot Otherwise affordo& o
© 1 any vehicle Whﬂe 1ocated-f0 ‘se aS‘ét'd‘vall-  comprehensive-or collision: coverage: by this-or any .
" ing or other premises; o - _other palicy, this policy will provide fie.comprefien.
- - ».'" sive or-collision coverage not otherwise provided for. ~ -
: 2.‘_ a truck—tractor demgned to, pull a traller .ot the newly acquired car. 1f such coverage is provided " -
. .o semitrailer. o 3 gy th:ls daxlfa:graph 311 Wﬂcll (zilrpply ck}lnly until tlhz %1 Plx M,
" Car usiness — ‘Theans a busmess or job whre the - Standard Time at the address shown on the declara- .
) purpgse is to-sell, lease, tepair, sorvioe transport, " tions page on the sixth day. after the delivery of the.__ o
- Store or park land motor vehicles or. ttaﬂors TEST car to you or your spouse. Any comprehensive or
o < v ..+ collision coverage provided by this paracrraph is. sub-
*Insured - means e persan, persons or orgamzatmn Jjeet o’ a. deductl le of $500 '
defined as msareds in the specific coveragc L

o Loss : .edeﬁned m sectlcms IV and V

s ~
R- - -.‘. |J'.‘.

o - Non-Owned Car-means acarnotowncd reglstered‘ :
e lease,d by, : ; il

Replacement Car- mcans acar. purchased by or_
leased to;you or 1yam‘ spouse toreplace your car,
TS § policy ‘will only provide coverage for the

repiacgment car it you Oryour.spousey.

"'-tell Ui ‘about” lt “within: 30 days after 1ts-
Cen -'dehvcry to you or your spouse, )
"2 pay us zmy added amount: due

o  Addittonal-Car ~ meais an ‘added car pirchased
by or leased to you or your sportse.2.This policy
\}fﬂl only: prov1 e coverage for the’ addmonal car

the car c:urrently i o
307 days been msured’ for ab ‘ ’cy covt:r-; S

- e dnver idn msup dops not own :

- ot lease the car; SR e
f.x;-'s.’. oo

any. other person.tesidi ¢ same house-. .

“holdias you, your:spouse.or any relative; or -

A an cmploye: of you, your spause or any! rela-' o

: :we., e o
. _1t is a;gnvate passenger carand wa m o

- er pnvate passerr.ger cars or

S T othcr than a pnvate passenger car':' S rcntcdcar whlle itis used in connection w1th_ L
 and we msure all cars. Do ;'j V;thc msured cmploymcnt or busmess, or -
owned by you or your spouse on thc datc of ltS, s cur wh1ch has been operatcd or refited by or’ o
dehvery to you or your spouse. . i thefpos;esfs;gn IOf %Ii insured during any .
o2 v partof each of the last 21 or more consecutive. -
L Eﬁ%ﬁ;ﬁ%‘f{,’fﬁrﬁ g:?)l%agc for t.he addmanal'_‘ Lo "gays If the insured is an insured under one

S : .. ormore other car policies issued by us, the 21 o
. 1. 12:01 am. onthe 31st day aftcr the defiv- .+ day limit Is increased by an additional 21 da}'s e
' ery of thc car to you or your spouse or o for cach such addmonal pohc*_,r S

2. 'rhc effectlvc daic and finie 'of a thy-',l ':._ o

describes the car on, 1ts declarations pagc oL




. ~ '

. A non- owned car st be &car in thclawful posse:s-
* sion of the person operatmg it.

B Occupymg means in, on, entcrmg or ahghtm g frorn ’ _~

" Person — mcans a human bcmg
- anate Pezssenger Car - means a car
--;'_1._ ';wﬂ.h four whccls

20 of the' pnvaic passenger or statmn wagon

typesand o

N dss1gned soIcIy to carry persons and thelr'

'~ lngpage..

-,'-'Relanve — means. a p persan rclafad to. you ‘or yaur L
. spouse by blood; marriage or adoption. who resides
" primarily with you.:It includes your untr_xamcd and

- uncmanmpated child: | away 2 atschool.

Spouse = mieans your: husband or w:fe whe remdcs

SRS

pnmanly w1ﬂ1 you. S

-'We the Statc Farm Mutual Aummobxlc Insurance:'_", s !
. Com any, agree to insuré you accordmg to the tr:rms ST
L ofthls pohcy based: "::, . :

. 1. pnyour payment of prcxmum for thc cover-' '

“ages you chose; and -

Z in rehance on your statements m these decla- P

. - -ratiofs.’ ‘
: Yoa agrc.., by acccptancc of this pohcy that -

S N '_the statements mthesc dec]aranons are your L

. - statemerits- and aré true ang-..

2, we insure yau ort thc bamsr our statements. RN

--_"';"'arc 1Iuc, 2 d,, =

i ,':':.'thls Po
"Uyou, 18 a part of this policy; and"..

4. this policy contains allof the" agmcments " Al statentients in the apphcatton For msuisncs andin. S
: © the declarations are warranties.- This policy shall be ~ °
“void from its. inceptien if any. wa_rra.ntv made by you e
B fcn.nd tobefalge. " T :

.- between you and us.or any of our agents; -

Unless otherw:se stated in-the. exceptions spaca 0'1. .

the declaratlons page, your statemcnts are;

' Your Car
thc declaranons page

p lication for the insurance prov1dcd by»f .
%cy, incliding any wam;nty made by.

: -_,,,k"‘- -

Temporary Subst;tate Car— means & car not ownedl '
.“by you of your spouse, if it replaces your ¢ar for a*
short time. Its use has to be with the ‘consent of the -

g ownar Your car has to be out of use due to its
+ breakdown, repair, servicing, damage or Joss. A tem-:- S

porary substu‘ute car 1s not cons1dered anon~owned
. cary : - : . ,

Unhf.y Vehmle mcans a motor ve:hxclc w1th. ‘-' |
Sl g plckup, panel of van body, and. .

R il Gross Vchlcle, nght of 10 000 pounds or o
o lessi .

You or Yaur “feans the namcd msured or name.d ‘
msurcds shawn on the dﬂclarahons page

—means the. car of the vehmle descr:bed on S

'.DECLARATIONS C{)NTINUED RO

_1.' ,‘-'()Wnershlp You arc the sole owner of your '
. ,car :7-‘ -

H B ..-' : RS P
]
v 41

s Llcense Hxstory Nmther Lﬁ'au e any fnem-. .
... " berofyour houseliold within the. past 3.years’
- has had alicense to drive or vehicle' reglstra-,

' non suspendcd rcvoked or refu sed.

" Driving ] Rccord HlStD Yaur rcsponses on

“ -the ‘application as.1o w. ether \you, any: mem-
~ ber of yeitr household, or any regular driver
"+ as had an accident or sustained a Joss or has
.been fined;. convicted or Torfeited ba:l for
trafﬁc leauons are accurate

L i ._Use. Yaur car 1s used for pleasure and bu31-




s Terefe g

L

"~ The coverages you .chose.a pIy to accxdcnts &nd' ;
 losses that t;gkf:placc during tﬁe policy period, -

- _polic
L page,

Iy When Coverage Apphes

T IELOVE

. 'The policy perlod is shown under * ?ohcy Penod“ _‘ o
- ‘on;the declarations page.and is for suceessive peri-+
. ods of six months’each-for: which;you cFay the
. renewal premiium. Payments must be ma

before.the 'end of the' current pohcy K eriod. The
period begins and endg a4t 12:01;

ard. T

r“colhslon loss t0'

" ‘appear; when ‘we' ﬁnd it ls

: becn repossessad S e

e thn we pay:the creditor for Toss for ‘which y you are -,
' . not'covered, we are entitled to'the creditor?s right of -
against you to the extent of our _payment. -
“$hall-not imipait the credltor 5

Our right 'of recov

right to recover the H amount of its ¢faim.

1 Notlce to Us of an Acudent or Loss _ ' 2

. The insiired must give'us or one of our ageuts'
a your name; and
§ ,_;-valved and -

. or. Ioss and ©

-d. '_thc names and addresses of w1tnesses

€ 0n or

M. Stand- -

ime at thc addrr:ss shown on'the deciaratlons : -,at the ea

- * &, Dearhy '-dlsmamberment and-loss of sig
-‘_ablhty and loss of earmngs coverage apply any- ,
' wherc in, the. world. e

If : crcdltor is shown'm he cclarations, we r may pay ; ;
- _any comprehensnza,, - 077 Luntil we terminate it

T coverage bccause of

2 you and such crcdltor as xts lntercst axilay.-_
to -

"3, the creditor, as to it inferést, '1f your ca:r has '

- ‘be-at. lcast 10

written potice’ of the accident or loss as soon as ..
' reasonably pOSSlblE: The notacc must gwe us -

o . the hour, datf:, place and facts of thc acc1dcnt e

' 8357 e

- in thc Umtsd Statf:s of Amanca, lts tamtones T
.angd posscssmns or Canada: OF.

etween their ports

: Thé ]iabﬂlfy, m,cdlcal payments and physxcal damagc o
. Coverages also apg ly in Mexico within® 50 imiles of .

the United States border. A physical damage coverr .
age loss i in Mcmco i85 dctermmed on the bag

£ {otal dls- -

We. will not terminate. such

"2 4 changein the owncrsh1p Gt interest - -
. knowntous, unlcssthccrcdltorimew of itand

] ¥ - )
__an error: in thc descnptwn ofthe vehlcle

Thc date Gf termmatlon of the creditor’s mterest will
days afterthe. date we maﬂ_t_l_)e termma-

2 Nouce to Us of Cla:m or Suxt

*'If a claim or suit is made agamst an msured that -
" insured must at once send us every dcmand .

: _Coverages

" When thefe is a lass, yau or thc owncr of the
'property also shall: .

A " make a t‘grompt re ort to the pohce when thc a
loss is the result 0}1g theft or Iarceny '

i whﬂc the. msurcd vchlclc is- bcmg shipped_ 7

ofcost’ .

.+ notice or claim madc and evcry summons orlegal e
. "process reccwed o e

: : SRR Other Dutxes Under the Physxcal Damage
2 b the namcs and addrasscs of aIl persans m- o .
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U ; protcct the damaged vahmlc Wc wﬁl pay any '

" reasonable expense mcurred 0. doit.”

: c shaw s tha damagc when we ask

R -prowde all rccords Tecsints a’nd mvmce.s ora, o

- certified COpI&S of thcm
h éf“:.,-,;lcs .

Lox

el dnswer questmns under oath when asked by- R
. an one we name, a3 often as we reasonab]y -

and szgn copies of the: answcrs

OtherDutles Under Medlcal Pa ents Umn-z"'
sared Motor. Vehicle, Uninsure: ‘Motor-Vehi- R

cle Property Damag e,Death Dismemberment

. and Loss of Sight, ota.l D:sabllity and Lossﬂf _' ‘ -
Ty Earmngs Covarages .

| ?Any person who suffm‘s & badzly mjwy whxch .
" resolis in a medical payments coverage claim .

“must notify us of the claim in wntmg as §o0n as’

* - reasonably possible after the person’s first ex- ..
- amination of treatment résulting from the bodily . =~ * -
.. vimjury. Anothet person may ﬁwe us the mqmred S

. motice on bshalf of the i - injure o

persan
: -'-"Thc persou makmg clalm also shaﬂ

e j_' 2. underthemedwal payments umnsured motor

."vehicle, death,” dismemberment and loss of -

.Z'sxght, fotal d1sab1hty and. loss' of .eammgs.(‘ ‘_.-;,_.,i. asked assist s in:

g coveragcs. Gt

e -‘f(l) e s all the dstmls:about thie death,
- e Ty, treatment and other mformanon :
- weneedto detcrlmne the amount payable.

el (2} be cxammad by ph}rsmmns choscn and .

+:paid by vs-as often ag we reasonab]y ‘may .

| Teguire. A copy of the report will be sent. .
" to the person upon written request,” The. S
- person, or his or her legal representative

- ifthe person is dead or unable to act, shall

. and rccords

.‘ cost, vquntanly

S miake any paymcnt or assume any obhoanon |
... toothersior -

__authorize.us tc_)_pbtam all mcﬂma[ reparts~.=_ N -"l‘;_.‘.""'::mcuf any cxpcnse oﬂlcr t‘nan for ﬁrst md to

by’ an¥one Wwe pame, as often as we rea- ’
*..sonab
| SWers.

. ~b." under the umnsured motor vchxcle coverage S
emay make cop~ - '

7 e thhm 24 hours and to us w1thm 30

‘-(1) report 2 “hit-and-run™ accident to the. po-. '

. days.

f .f

e ,(2) Tet us sée the msured car the person oc-‘ L

cupwd in.the acc:dent

‘the person sues the party liable for the '
.” accident for’ damages ' '

S under the death, dlsmcmbmnent and loss of o
"o, sight, total - d1sab1hty and, less of earnings
- -_covcrzlx_lges, gwe us proof of clann onforms we .

' d. - under umnsurcd motor veh:cle propcrty dam—

- agecoverage: .
T'(1) report the accxdcnt to us w1th1n 30 days

: _"-,_,;'-.(2) send us at once a copy of all suit papers. -

" “when the party lable for the accident is .
- stied for these'damages: . , 3

5 Insﬁred’s Duty to Coﬁperata With Us

' Thé insured shaII coopcratc wnh us and when L

A, makmg settlcmcnts e T
b securmg and °‘1VII‘lg ev1dencc .

-g; attsndmg, ‘gnd - %ettmg wfmasscs to attend '
-+ hearings and tria :

'I’hb insuréed shall

.

of axcspt at hls or her Dwn

-uthers o

st

: ,_(3) answer quesnons undsr oath when asked- i A

Y. aSk, and mgn cop:es of the an- -

7(3) ‘Send us at Ohce 4 copy of aIL suit pa ers 1f -
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SEC’I'ION I — L[ABEITY COVERAGE A

You havc thls covcraue- 1f “A” appcars i thc “Covcragss spacr: on t.he: dﬁclaranons page

We wﬁl

~ legally lidble to pay t benause of
e badzIy mjury to others and

.:_‘

b damage to or dﬂstrucnon of propcrty m-= j_

.- cluding loss of itsuse,..

e }cansed by accldcntresultmf from the owncr-‘

" - ship; maihtenarice oruse 0

yaur cary and

1 ay dama%cs' WhJGh an msured bccomes

TG at Gur request

* We have this 1i ght to mvcstgate negotlatc an& settle'—

- Who Is an Insm'ed )
When we refer to _your car 'y newiy acgu;red ear 01"

s : d for fuch
2 defend any suit agmnst an insired for such- a tempamrjl substttuie car, msured qmeans: - -

.. damages with attornéys hited and paid by us.
- Weasill not defend any suit: after we have paid

© i the apphcable Bmit of our liability for the

+ \accldcnt Which is thf: bas:s (Jf the; laWsult.

].n addltmn to the lu:mts of habﬂlty, we w1lI pay for. . -
an insured any costs 11sted bclow resuitmg from such R

accldent R TR VAL cL

-y to.a judgment and acqruing;

+:+ or depasitin court, the amount
. this COVETage; of -

;.'ﬁb-‘.‘.":'before the - ndgment whcre owed by. . .
‘law, but o Y € on that part of the _]udg— e

. "ment we pay.
3 Premmms of costs of bonds

. A “ to secure the release of anmsured spr
,,_-_,- .~ % erty-attached .under a ‘court jorder;

L . ‘be more than our limit of Jiability; and -:

b - reqmred to appeal a demsmn in-a st for '_
- - damégés if we have not paid our. lumt of L

l ".'t-_;'.hablhty ‘that applies'to the suit; and. -

el up 0. $250- fof each Bail bond nesded
btcauge of an acmdent or trafﬁc v:olaﬁon '

bends;; B
: 4 Expense mcurred by an msured

a for Toss, ‘of wagés-or Salary up o $35 er
: ﬂ% msured t0: atlt)end the t:ﬁal R

- -day if we'ask
‘,:A;,Df a civil sulf

. b. for first aid to others at the time of the‘

- j:accldent.

. - any claim or suzt. -
L .Coverage for the Use oi‘ Other Cars

. The hahlhty Coverage exte.nds to the use, _
. sured, of anewly acquired car a temporary substz-_-' '

byanm-'-'.'

tute carora non-awned ear:’

E:'_.z.'-:'_yﬂw‘ Spause : .

' 'f,r_“3."f‘the relatives of the first persan named in the_'
AN declaranons A

o _4.“7any m‘her erson whﬂe usmg such acar 1f its

2 Tnites rest on daﬁlages §Wed-, tha ﬁtsured due“' e

afferthe Judgmcnt, ‘#nd-until; Wﬁ gay, offer' + . L
under. 3 When wéTefer 1 anon-owned car-msured means" '

- - "1_‘.

amount of the bond we ¥a y for shall not"

e Wa have rio duty ta furmsh or apply for any:";_‘ .

2
L3 thmrreiauves and -
e

.. use i§ within the. scope: of. consent. af Yyou or
- your spouse; and .7 oo

- 5is any other: Iperson ot organlzatlon hable‘ '
- for the.use of such a’ear- by one: of the .
y above msureds : o

; the ﬁrst persan namcd m the decIérahons,
.~ his. or. het. spouse; _-" o

Lr oA any person or- organlzatlon wh1ch does not.

. - own'or,hire the ¢ar but-isliable for 1ts uscby '
. ,;J:jnc of tha above persons SRR

1 i3 THE DECLARATIONS STA‘I'E THE .
. “USE" OF YOUR CAR IS OTHER THAN .
“PLEASURE AND BUSINESS” OR‘ i

ZWI-HLE

73/ BEING REPAIRED, SERVICED OR
“USED. BY ANY -PERSON WHILE .* -
o THAT PERSON IS WORKING N

" 777 2 ANY CAR BUSINESS; OR'

o ply to a private’ gassenger ‘car driven .

- " oroccupied by the first person named

- »in'theé.-declarations, his or- her spouse
or then' relanves Ve i,

-,b. "USED IN ANY OTHER BUSINESS L
. OR OCCUPATION. This'doegnot ap- ",
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. 'I‘raﬂer Coverage

1 Trailers dos1gncd to- be ullod by a pnvate pas- -
_senger car of a ulility vehicle, except those tfail-
- ers in 2.a. below, are covered wh1 e owned or.

used by an msured’.

- ered trailets while pulled on pubflc roads by acar
- we insure for habx ity.

These traflers are not dcscnhed in the doclara—
tions ahd no extra premmm is chargod

The fol]owmg trailers até covered only 1:E de--

mmm is pald

/Farm implements-and farm Wagons are consid- )

- scribed on the dsclaratlons pago and cxtra pre- :

:.A motor vehmlo and attached tImler are ono Vahlclc ‘
Thcrefore., the limits are not mcreased '

" When two or more motor vo}ucles are msured undor, '

"this section the limits apply sr:paratoly to each.
. The llablhty coverage shall be excess over and shall

not'pay again any medical expenses pa:d undcr thc

- medical payments coverage. .

. When Coverage A Does Not Apply -

In addition to the hrmtanons of oovera_ge in Who IS

_an Tnsured” and ‘Traﬂcr Coverage”

; a thoso trallers dosxgned to bo pulled by a pr:~ '

- vate passenger car of 2. utlhty vehlcle
Ok dcmgnod to carry persons or.

V)] whﬂo used with a motor, vchlclc whose

~* nseis shown as “commiercial” on the dec- . -
+ =~ larations page (trailers.used- only for .
" pleasure use are covered even if not de~’

scribed and no extra premitm pald) or

dmplay PUrposes; or

(3) ‘hile'nsed as prox:mses for ofﬁco store or: N

L : b . any trailer not desi gned for use thh a przvate .

- passenger car.or a utility vehicle, s -

: THERE IS NO COVERAGE WHEN A ‘TRAILER = & -

1S USED WITH A MOTOR VEHICLE OWNED

- OR HIRED BY YOU WHICH WE DO NOT IN- o

. SURE FOR LIABILITY COVERAGE

Lmuts of Llabﬂlty

- ‘The amount of bodﬂy 1n]u1'y hablh

L Liability— Coverage A —Bo
Each Accident”. Under-“Each

. bodily inju
person” mncludes all injury and
dily.injury.
ie total amourit of cover- -

nt. B
" The amount of pro orty damacre habxhty ooverago is

shown o the declarations page under “Limits of o
,i I‘ilablélty Coveragc A Property Damago Each_ -
.. Accident”. . - :

We will pay damagos for wh;ch an msured 1s 1ogally " Sre

" liable up to these- amounts

coveragc is .. -
shown on ‘the declarations” age un er- “Limits of . -
,Each Person,. -
: f:rson is the amount -
" of coverage for all damages arising outof and dueto -
"to one person, “Bodily injuryto:one. - -~
: damages to others =
. arisig-out of and resulting ffom this’ Ea
¢ Under "Bach Accident” is | ,
.. age subjeot to:the amount shown under “Each Per-
- son, for all such damages arising out of and due to. L
" bodil m,rmj! to two or more persans in the same. .

" The limits of hab1hty are pot mcreasad bocauso more

: than one persou or orgamza’oon may be an msured

.'T '8357;_" e

. 'THERE 15 NO COVERAGE:" IR
" L. WHILE ANY VEHICLE INSURED UNDER

THIS SECTION1S:
A RENTED TO OTHERS

b “USED TO CARRY PERSONS POR A
- CHARGE, This does not, apply to the use on,
- “a ghare’ expense b351$ of: -

(Da prwate passenger car; or

(2 a unkty vehwfe if all passon £rS-aTe" 1'1d—

. ingin that area of the vehicle desi igned by
“the manufactirer of the vehmle for carry
fing passon gers. R

BEING REPAIRED SERVICED OR USED
~ BY-ANY PERSON EMPLOYED OR EN-
" GAGED IN ANY WAY IN A CAR BUSI-

- NESS. This does not.apply to:

(l) you or yaur spouse, eI
- _7.'(2) any relatwe i g :
' '--(3) any r851dent of your household or:

E {4) any. agent; omployoe or partner of you,
_Eour spouse, any relame or such resi-
ent.: ¥

Tins COVorago is cxcoss for (3) and (4) above
2 FOR ANY HODILIr INJ URY TO" .

3. . A FELLOW:EMPLOYEE WHILE ON TH

- JOB AND ARISING FROM THEMATIINTE

.. NANCE OR USE OF A VEHICLE BY AN

*7. OTHER ~ EMPLOYEE IN ~ THI

" EMPLOYER’S BUSINESS:.You and you

| spouse are covered for such mjury toa fsl]m
- employee, .

. ANY: EMPLOYEE OF AN INSURE;

- ARISING OUT OF HIS ORHER EMPL.OY

“ :MENT, This does not apply to a househo!

= employee who is not covered or requir

.- " becovered under any \ workor scomponsatlc
R 1nsm‘ancc s .
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3 FOR; - ,
o -‘THE UNITED STATES OF AMERICA OR.

“4-wof labifity of th

| c ANY INSURED OR ANYMEMBER QF. . -'-u'--'__'vehmle hablllty coverage apPhcable to the accl- o

. AN INSURED’S FAMILY RESIDING lN
TI-IE INS URED ’S I-IOUSEHOLD

. ANY OF ITS AGENCIES; OR -

< bt ANY PERSON WHO IS AN EMPLOYEE s

: - . OF THE UNITED STATES OF AMERICA ™

-« ORANY OFITS AGENCIES, IFTHE PRO-

< ~VISIONS OF THE. FEDERAL TORT

'CLAIMS ACT APPLY. "

U4, FORANY DAMAGES TO ‘PROPERTY

- -OWNEDBY, RENTED TO; IN THE CHARGE
OF OR TRANSPORTED BY AN INSURED
But coverage apphes toa rented .

reS1dence or
: b pnvate garage X :
"damaged by a car-we’ msm'e

* 5. "FOR ANY OBLIGAHON OF AN INSURED . Motor Vehxcle Comﬂgulsory Insurance Law or'..
s ~Financial Responsﬂ) - :

'1 Out-oi‘-State Coverage"

.~ OR HIS OR HER INSURER, UNDER ANY.
TYPE OF WORKER'S: COMPENSATION OR

- DISABILITY OR SIMILAR LAW.

"6 FOR LIABILITY. ASSUMED BY THE W
' sSURED UNDER ANY: GONTRACT OR -

-.., loa ,-.n ';. |.'.‘"| .

7 WHILE YOUR CAR OR’ A NEWLY AC— _
. SX1 BS AGREEMENT NOT.SHOWN IN' | .» 2. the pnhcy will be interpreted to gwc the cov- -
e DECLARA'H@NS “This does not apply to yau ;
. If There Is Other Llabﬂity Coverage "

1% Policies Issued by Us to You; Your Spouse or -
. "_;_'__g-Any Relative - S

. -QUIRED CAR 18 SUBJECT TO.ANY LIEN OR

" If two of more veh1cle habihty

*“damages. Our stiare i§ the per cent that the linit
icy b arsto the total ofall

; policies s issied by‘r.
- Fus {9 you, your, spowse or any relative apply to
- the ‘same’ accident, ‘the” wotal Hmits OF hiability - 777
_.; .under-all suck’policies shall notexceedthat of the '
R ’;__.pohcy with the: hxghest hnnt Pf llablhty e
'+ 2:.OQther. Llab:hty Coverage Avallable From :
+'; # Other Sourees - - a0 N

e Subject to {tém- 1 1f othér vehlcle liablhty cover- ,7 .
" age applies; we are liable only for our'shareof the = 7

. 2 - Financial Respuns:bmty Law

P ~ except for tlns agreement.

RS
fat

dent. -

: ;:s:__:3..jf.Tem orary Suhstltute Car, Non-Owned Car,'-_;_ S

-Tral er-

+"or a trailer designed-for use. with a pnvaie pas- :
senger car Of utmry vehicle:. - v

. A _'ﬂ_has othCr velucle 11ab111ty coverage on 1t or -

“ib. < is'self-insuted under any motor vehmle ﬁna.n-'. o
e ocial responsxb:hty law i motor camer law or. .
-s':-'.any snnﬂar law, 5.4 25 -

- --(, PR B
: then this coverao'e 1s excess over such msurance

: or self-msurance. :_‘..,._, 5 e
-4, Newly. Acqmred Car . . 0 o

- THIS' COVERAGE' DOES NOT APPLY IR
... THERE 18.0OTHER VEHICLE LIABILITY

CAR, .

ity Law "

It an ittsiired under tie llabxllty coverage is, m -
. -another state or Canada and, 2s a non-resident, .-

msurance ﬁnancxal responsﬂ:)ﬂﬂy or smn ar law;

_;...erage requu'ed by the law; and -

" b, the coverage 50 given replaces coverage ;
... in this policy to the extent requirec by thelaw, -

use of acar: msure under ﬂ'llS pohcy

xtent other-coverage applies: to the accident. In
'a:-event shall'a person collect ore than once,

 When: certified under any. law as; 'dof of future:‘

-1 financial responsibility, and while required dur-

"ing the policy period, this policy: shall comply --
wxgth suc la\rvytc%J the extent required, The insured .

y 'agrees to repay us for any o
" have had to make under LEeterms of tlus pohcyr C

Ifa tem omry submtute ear, a nan-owned car. L

'-COVERAGE ON: A NEWLY ACQUIRED -

becomes subject 1o its motor vehicle compulsory -

::for thé insured’s Operation, mamtenance or - -

AnY coveragc S0 extended shall bereduced to the‘.' R

gymenf we would not. -~ -



- MEEDICAL EXPENSES

S ) We will p a r.easonable medical expenses 1nourrod :
- . for bodi edy mjury caused by accident, for services
~ furnish

<" These mcm:red expenses must be

.

learing aids and prosthetze dev;ces e

1. for: » :
-8 serv1ces performed O -7 807,

b “medical’ supphes medmanon or drugs R

. prescribed ©*

_‘_' Yau have thxs coverage if “C" appears m the “Coverages space on the declaratrons page

Persons for Whom Medxeal Expenses are Payahle S .

{

P

SECTION II - MEDICAL PAYMENTS i COVERAGE c "-;_,;_ : L

“We will pay, med1ca1 expenses for bodzly In_]ILI'_]) sus- .-

tamed by
: within three years of the date of the acei- i
. dent. These expenses are for necessary medical, sur-
- .. - pgical;-X-ray, dental, ambulance; hos 1tal -
L -_Erofessmnal nursing and funeral services, eyeg asses,' - '

o i'by a medical prov:der hcensed by the state ta

_'--prov1de the spec:1ﬁc medleal -services; and
2. for funeral sexvices, o '

~UCTS OR PROCEDURES THAT ARE

& EXPERIMENTAL IN NATURE, FOR ¢
" RESEARCH, OR NOT PRIMARILY . %
- DESIGNED TO SERVE A MEDICAL -

’ PURPOSE; OR . &+ ¢

' NOT . COMMONLY AND CUSTOM:
-~ ARTLY, RECOGNIZED THROUGH. . -

% OUT THE MEDICAL PROFESSION:-

.~ AND WITHIN THE UNITED STATES -

AS. APPROPRIATE FOR THE TREAT-

“ MENT-OF THE BODILY IN] URY ORA

2 INCURRED FOR

a THE: -USE OF THERMOGRAPHY OR
- OTHER RELATED PROCEDURES DF :

A SIMILAR NATURE;OR; -

"Iy THE PURCHASE, QR RENTAL OF .

o 2 any other perseu whlle occupymg,ﬂ

- REASONABLE MEDICAL EXPENSES DO NOT. '
 INCLUDE EXPENSES:" LA

1 FOR: "TREATMENT. SERVICES PROD-‘-'

: Dec:dmg Amount.

- t

1 e thefirstpersonnamedm thedeclaratlons
b ‘his orherspouse and SRR
S thexr relanves ST i

These persans have to Sustam the badzly in- --._ . '

* jury e

' ‘r_a. _whlle they operate or oceupy i vehrcle-_"i_'.v 3

- covered under the lxablhty section; or .

b throngh bein g struck as.a pedestrmn by a -
' motor vehxcle or traﬂcr LT

‘-r-.‘; Pl

A edestrwn means & person not an oceupant
a‘motor vehlcle or frailer. ;- ;o

e vehlcle covered under the habxhty Cov-
" eragé x’cept a non-owned car. Such ve-
“+hicle ’has to be uséd by-<a person who is. .
. insured under the habrﬁty coverage or

.4 Hon-ownéd ¢dr, The' badzly fnjury has -
! 10 result from.such ear’s: operation’ or

T e the deolaratlons his or her spause or thelr ;
- relatives., .- o

The ariount die under ﬂns covera ge shafl be demded o
y.agreement between the person makmg claim and
If there i no agreement, the-ameunt due shall be

_demded by arbitration. upon wntten re uest of the

. person makin

competent an
select a third. one -

~within 30 days, either party may request a judggofa | -

. court of record in the county in which'the arbitration -

' ':1s ending to-sclect a third one. The written decision - -

any two arbitrators shall be binding on' us, the -

. .EQUIPMENT NOT PRIMARILY .DE- .
SIGNED TO SERVE A MEDICAL_-_

- PURPOSE.

- .We have the nght 1o make or obtam a utzhza’non :

7'-:'The badz!y Enjury -must be dlscovered and trealed-
_w1thm one year of the date of the accxdent '

olarm Or us. - hp
artial arbltrator ese two shall
unable to agree on  the third one -

persan making ‘claim, any assigneg of the. person . .
making:claim and a ailpersan or, organization with
whom the person making claini expressly or impli- -

" edly contracts for the rendmonbofi rned:é‘.al ser};rlﬁes _
ted to wnether
- review of the medical expenses and services to deter- - -~ The arbitrators” decision shall be limi

mine if they are reason};bie and necessary for the ot not the medical expenses were reasonable and

- bodily injury sustained. "“necessary, with the amount due being equal to the - - '

* reasonable and necessary medical expenses only.

The arbitraiors shall not award punitive darnages or

. . other noneompensatory damages =
10 o

- bceupancy by the first Dperson named in . .

all sefecta - -



S i , 'I'hc cost of the a:bltrator and
. . bepaid by the party who hired them, The costof the ~ -
~ third arhitrator and other eXpenses of; arb;trauon shall--__- :

A, 'Payment of Medical Expemas o
- We. may PaY the, m_lurcd persan 01‘ any person or -

Z‘l__‘j' .

shared cquaﬂy by both partles

B Thc arbltranon shall talce place in fhe count&m wh1ch
the person. makm% «claim résides nnless

agres to another place. *State- cotirt riles

' procedure and admlssmn of evzdcncc shal

orgamza’ncn performmg the
- DEATH. : Sl

services:

e will pay in addition to mcdlcal expensss, $1 000' .

g "bccausc of the.death, of:
LT thc ﬁrstpersou _

H
».' t.;t_- i

'«"; L

.. 2 that person . Spouse
' 7 Thc death has to; '

1. e the directresult ofthc boddy m]my and o

- other cause; and-

2. be diie to acc1dent whlle occupymf or'; '
& or

. through being struck by a motor vehic
traller ‘and

3. occur W1thm 90 days of thc acmdcnt.
- The $1, ooo shalibe paid: T
. ‘1. fo'the’ sur\.'wmg spause, or, 1f ncnc :

2 at our optioni to a parent’ or guardla.n or the. .

dr:ceas d person’s estate,

" The amount payable is increased to $2 000 1f at the =
- - time of the accident, such deceased person was using :
. the vehicle’s complete restraint systcm As recom- .
‘mcndcd by the vchlcle s manufacturcr

. Limit of Liability ,

- Medical Expenses. The amount of covcrage for me.dl-
- cal expenses, including funeral services, 1s shiown on -

- the declarations page under “Limit of Liability - -
~ Coverage C — Each Person”. If the amount shownis -~
$3,000 or more, the most wc pay for funcral scrvu:cs . '

is §3, 000 per person.

.. Death, The total amount wé pay fcr a death undcr alli e
-, policies is the maximum amount payabic under one. -

pohcy for a death,

o Two or Morc Vchxcles

1, At fotor vehicle and attached trmler arc onc
vchicle as rcspccts hrmts ‘

8357 i

expcrt w1tness shall :_ C

& partles
1g0vcm1ng
be uscd -

" i similar vehicle insurance.

) f"cd in thc declarahons, or -

to each,

1 Non-Duphcatlon T T

:No person for whom medical cxpcnscs are pa}r— g
;ablc nnder this coveraic shall recover more than .
.. once for the séme medical expcnse under thls or';

‘Policies Issued by Us to You Ycuf Spousc or .
._'Rclatl‘-'cs SN el :

. Hiwoor more pohmcs 1ssued by us. to ou, your
. Spoise o your relatives provide vehicle medical -

| i-_payments covcragc and apply. o the sarne badzl’y

~. 5 ingury snstalncd i

"",whﬁe occupying a -G
e msu@sgitlizte gar, oL
b asa pédestmm 2
the total limits of hahlhty under all such

- shall notexceed that of thc pohcy w1thth
: I1rmt of liability. -

. Suchct to items 1 and 2 abcve

zar, a:empw a

1ghest L

U i atemporar{ .
-cdr or a trailer has other vehicle mcdlcal.'
- paymcnts coverage on it, or .

if other vehicie mcchcal paymcnts covcrauc,
, apphcs to ba duy m]urjy sustamcd by a pedes-

--thls coveragc is« cxc ss

.. THIS COVERAGE. DOES NOT APPLY IF
“THERE.IS OTHER VEHICLE MEDICAL

" ‘QUIRED CAR.

S WhatIs Not Covered
' THERE IS NO COVERAGE

1 WHILE ANON-OWNED CAR IS USED

_a. BY ANY PERSON EMPLOYED OR EN-
.~ GAGED IN ANY WAL N A CAR BUSI-; .
NESS; OR 2 .

- IN ANY OTHER BUSINESS OR JOB, This
.docs not a
" incthe- dcc arations, his or her spouse OT apy

passenger car, -

2 “WHILE OCCUPYING OR THROUGH BEING -~

. STRUCK BY ANY. MOTOR VEHICLE OR.
“TRAILER: .

2 thn two or morc motor VchJGlES Are msured e -
“under this secncn the hmxts apply scparately

IfThere Are Other Medlcal Payments Coverages: o

ﬁ)-f)hclcs EEEL

subsmute car, ! non—owued_ L

- PAYMENTS COVERAGE ON A NEWLY AC- o

ply when the first person named - -

* relative is opcratmg or occupymg a prtvate.-f C

ke




¢ ae - LESIUNED MAINLY PURK USE OFFPUB-". b, . TO THE EXTENT WORKER'S COMPEN- . =

."7LIC ROADS ;¥HILE OFF PUBLIC - . SA"I’F’“’“}IBENEFITSAREREQUIRED 10-

- 'ROADS;OR :"/_ s 4., BEE., JABLE; OR| o

b "LOCATED FOR USE. AS A RESIDENCE .. SUSTAINED. BY ANY P -
- OR PREMISES; OR - 2 45 han the first ERSON, oiber

Cmosonmasorouie | SELSORRNGA TBETT
3, FOR BODILY INJURY DUE TO WAR OF : i l(l) REN'IED TO OTHERS OR Sy i
- # :ANYKIND. . l.' : (2) USED TO'CARRY: PERSONS FOR A_. 1
g ?}(\?R }IEJI;EDICAL EXPENSES FOR BODILY .. -, CHARGE, This does not apply. to:a pri:
JU L

s 'SUSTAINED WHILE OCCUPYING OR,"'

pcnse has:s e

erson named in the dchara-’T. o

.- vate passenger cdr used on 2 share exs o

“THROUGH BEING STRUCK BY A"VEHI-- S WHILE YOUR CAR OR A NEWLY AC‘- -'_'f:,.
- . CIE. OWNED BY YOU, YOUR SPOUSE, . UIRED CARISSUBJECTTOANYLIENOR - -

" OR ANY RELATIVE, WHICH IS NOT IN- ALES AGREEMENT NOT SHOWN IN THE -
SURED UNDER 'I'HIS COVERAGE; OR-. DECLARATIONS ThlS docs not appIy to you,

8357 eer




SECTION III — UNINSURED MOTOR VEHICLE COVERAGE U AND
UNINSURED MOTOR VEHICLE PRDPERTY DAMAGE COVERAGE Ul

UNINSU'RED MOTOR VEHICLE ':covan--,_ o

~AGE-U:

.- You have thls coverage 1f “U” appears in  the “Cov— o

crages 5pacc on the cclaratmns Dage..
- We w1lf pay damacres for bo&zl)r m_]ury an lnsurgd

1. Bsle gally entltled to collect from the owne:r or
‘driver of an umnsured maotor vekwle or-

2 would havc bc

- the wninsured motor vehicle hias an imaniinity

SRE Code ora plomatlc ;mmum_
Thc baddy#m_)‘ury st be sustamed ‘by-an

" HAVEBEEN USED UPBY,PAY
MENTS,OR SETTEEMENTS, .

. fUhmsured Matar Venu;le e mean i

. nance or use of Wh:ch is:

., liabiliy at t thig time of thig accident; or .

o .-ity at the.time of the accident;

the financial re§pon51b11-

o mamly gamged o
(2 the lumts of lxablh_tyf R
. (a) are Icss thﬁn the limits,

age. m};dcr this’ pohc;[, of-

(b). Bve: hccn reduced- by paymantS' ,
* 10 persons other thaw an insured. -

_-'to’an‘ amonunt less. thart the Himits

" you carry for uninsufed motor ve~

hlcle coveragc un
Cort

(3) the mSunngbcompany denies cover- L

- age oris or becomes 1nsolvent o1

20 fand motor vehicle whose, owner. and opera—
* .. -4or remain unidentified but independent cor-
. tohgrative evidence exists to.prove that the. = o

",legally entﬂled to collect: .-' g
- except, for the fict that the 6wher or driver of -

. -under, Cha FFter 2744 of ‘the, Ohio: Raw.scd' o

, msured B
arid causedby accident arising’cut of the opcratlon, '
‘mathtenance or usE of an uminsured: mm‘or vehicle,

 PHERE 18 NO COVERAGE UNTIL THE LIMITS
. OF LIABILITY-OF ALL BODILY.INJURY LI- °
. ABILITY-BONDS AND POLICIES ’I‘HA(’)I‘FA]%’IPI’)L(.}" B

S ot insured ot bonded 'fo ..bodﬂy mJury - ‘ Who Is au Insured

. th -
insuted or bonded fof bo dilyin tury habﬂ-'- . Insured ' means the person or persans covered by_‘_ :

B (1) the lumts of hah1hty ate less than Thls Is:.

o 1ty act ofbtic state. wh_erc your car is

ot can'y '
for unmsured motor vehicle cov-,

. cle,
“recovery shall not constitute independent cor-
. robarative evidence, unless the tcsumony 1s .
supported by, addmonal evidence.”

An unmsured mator vehmle does not mcludc a 1and: '

. motor vehicle: .

1. insured undar thc habﬂity coverage of tlns" o
Cpolicy; T

i rowed By, fummhcd to, or. avallable for the. e
, rcgular use of you, your spouse or any rela-

. : owned or,operafed by a scIf~1nsurcr under any_
" -mdtor vehicle financial responsibility Iaw a .
-motor carrierlaw or any sunilar law, _

cal-subdivisions or. agencies unless the opera-

'-_under Chapter 2744 of
-'C_d )

6 whﬂe locatf:d for nise as pren'usés R

nmsurcd motor vehmlc covcrage

-.-.. i_"

any other: person yyhlle occupymg ‘

: newl’y acqmred car ora trailer attached to* -

o your speuses or..

thls pohcy,: e 7. bolacar ot ‘owned’ by you, your spouse or

., ., any relative, or a tratler attached to such . 5
~7Uia car It has to be driven by the first

... .person’s spouse and w1th1n the _scope of B
¢ “the owner s consent : :

DR i-,!_Such other persan occupymg Qv ehlcle"' B

. umdcnhﬁcd opcrator of the‘land motor veh1- R
-The testimony .of an insured secking - . -

W jied b b)g any government of any ofits p011t1- s

“tor of the land motor vehicle hasan immunity  © )
thc Ohm RBVISCd

: :"'ugr‘f Cﬂ-’, a tgmparary S!!F“'fimt" f'ar a ..

“:such’car, .Such vehicle-hasto be nsed = .- ‘,
, within. the scope of the consent of yau ot .

person) nathed in the declarations or that | o

_uscd o carry persans for & charge 18 rmt ani,—'- Tl

: ‘-':-V;-bodlly mjuw was prox1mately caused by the o : i vms ure d
S . ; : : . 13.:.-:7

Aw




. it ’r_hcre, is no agresment thcn

5 any person entxtled to fecover damagos be— o

" cause of bodily i mjury to an msured under 1
through 4 above. - _ ,

| Demdmg Fault and Amount

Twor ‘uestions’ “must be- demded by agreemcnt be— _
' tween the: msured and uss

1. Does the owner or dnvcr of tho unmsured '

- molor vehzct'e legally owe the msured dam—
Cages; and SRS

201 $g, in what amount? | -7‘_

1 I both Earncs consent;: these. uosthns shall
_-be décided by, arbitration as follows:, "~

”anh ¢ -shall solcct a competenf and - .

+ P 1trator These two- shall select a -
T th;:d onc 'The written décision of any two of
*the three arbitrafors shall ‘be binding on each

party. If thetwo selected arbitrators argun-- .
- able to’ agTe.,h(;ﬁ a third ohe witliin- 30 days, - -

¢ the msured 8 procecd as prov1ded in Itt:m
_2 below

"7 The Gost of the arbxtrator and any ex ert wit- "
. -ness,_shall be paid by the party who hired
. thém.* The cost’of ‘the. thud arbitrator and -

.

':. ‘other exgenses of arbitration shall be shaxcd '

f:qually Y, both parncs. e e
" The arbitration shall take place in the county

in which thé insured Tesides unless the'parties ~

-+ agreeto another place; State court fules goy-
erning procedure and. adlmssmn of gyidence .
" shall be used; or . :

'.. I-"“

L 2. If clther party docs not conscnt to arbltrate

these-questions - or if the. arbitrators selected
" by each party cannot aFree .gn thc th1rd arb1~
© . trator, the instired shall:

a: file'a lawsnit in the ] pmpor court against

- the-owner or driver of-the uninsured mo- - -+

- o ter vehicle and us, or if such owner of
. ;- driveris  unknowr, agamst us; and .

b Eon ﬁImg, lmmedlatcly ive us co 1es.
- ~'of the summons and complaints ﬁle by
- the msured inthat actlon, and.

F c Secure a Judgment in-that acuon The

R Judcrrnont must be-the final result of an -

: “attual 1:rxal and an. appeai 1f an appcal is
tal:cn

3. If the msured ﬁ]es su1t agmnst the owrner or

driver of the uninsured motor vehicle, we

- have the right to defend on the issues ‘of the |
- - legal liability of and the damages owr:d by
- such OWnEr or dnver

S easT o s

“We will pay any amount due

A to the? survwmg spou'e‘-' oF'

R

We arg’ not bound b_y any Judgment agamst -
. any persor OT orgamzatlon obtamcd Wlthout -
-our written consent; :

Payment of Any Amount Due

‘ ':11..";10 themsured R TR LN

LMo parent or guardlan if the' msured 1s a' '

"< minor or an moornpetent person R

" 37 ' :
4, . at'our opuon o- a person aﬁthonzcd by la.w o
- loreteive such payment o

Lmuts of Llabxhty

1 “The- amofint of coverage i shown on the:_ ‘
declaraoons age iinder “Limits of Liability

. « -, =0~ Bach Person, Each Accidént”. Under - |

- .+*Bach Person” is the armount of coverage for -
.all damages arising out of and’ due to. odily
.. injury to one.person. “‘Bodily injury toone
- person” frichides’ all'injury’and damages to -

- othiers arising out of and Tesulting: from this

‘-*.',_‘._'_bod:ly injury. Under “Each Acci ent’™js the
tofal- amdunt of, coverage, ‘subject’ta the -

- amount shown under ‘Bach”Person”, for all
~“such damages arising out of and-due to bodily

mjugy to two or more persons in the same .
raccident! # =+ S :

2 Any payment made to a _person under thls :
; coverage, shall reduce-ariy amount payable to -
} that person under thc bodﬂy mJury 1ab1hty
covoragc. RSRRTIAY .

ot 'mcrcascd be-

m, more than ofe - veh1cle 15 msured under
th15 pohcy, or e :

b ‘more than onc ersan 1s msured at tho
’omo of the accu cnt

- 4."The axXimum’ total amount payable to all
insureds under this’ covcrage is the difference
between the “‘each accidént” limits of hablhaf
57 . of this coverage ;and-the amount paid to

- insureds by or forany person or or anization
-who'is or- may bo hcld legaﬂy ha le for the
bod:ly mjury

Sub]ect 1o the a‘oove, thc most we pa for a11 -
damages arising out of and’ due to bodx y mjury
10 one person. is the: lesser of: - o

1.7 thé difference bétween the “each person *lim-
** amount paid for that bodily injury by or for

f’ ‘ferson or organization who.is or may be
lcgally frable for the bodzly znjury, or -

Aw

ity of liability of this coverage, and the -



Wi e K

IR R

P prUA”T SELF- INSURER UNDER “ANY
.. WORKER’S COMPENSATION, OR DIS-.
<. ABILITY BENEFITS OR SIMILAR LAW. |

CCUANY GOVERNMENTAL BODY OR

2 the d1fference between the afnount- of dam- _
.ages-for such bodily- injury, and the. amount: -~

R paid for that bodily injury by or for any per-
T gop or or%amzatlon who is”or who may be
~held legally 1iable for the badzly m}ury

When Coverage U Does Not Apply w e
THERE s NO COVERAGE

" PERSON-OR_ORGANIZATION. WHO MAY
. BELIABLE FOR THE BODILY INJ URY

o 2 FORBODILYINJUR}IT@ANINSURED R
3 WHILE OPERATING OR OCCUPYING A

MOTOR VEHICLE OWNED OR LEASED

. BY, FURNISHED TO, OR AVATLABLE- "~

_ FOR THE REGULAR USEOF YOU, YOUR

- SPOUSE OR ANY RELATIVE B IT IS

v ~NOT INSUREDEOR THIS COVE.RAGE
WDER THIS PDLICY’ . uL :

. ibTHROUGH BEING- STRUCK.BY A MO: "

» .. . TOR VEHICLE OWNED OR LEASED BY,.

" . FURNISHED T0, OR AVAILABLE FOR - -

- .. THE REGULAR USE.OF YOU, YOUR .,

" SPOUSE OR‘ANY RELATIVE.

. WHILE THE-INSURED. IS OPERAT]NGH
<" OR’ OCCUPYING A MOTOR .VEHICLE -
WITHOUT A REASONABLE BELIEF -

THAT: THE INSURED IS ENTITEED TO

DO SO, PRQVIDED THAT, UNDER NO- -+~

CIRCUMSTANCES WILLY AN'INSURED - “r--

~ WHOSE LICENSE HAS BEEN-SUS-".

‘._'PENDED REVOKED, OR NEVER IS-. ‘7.
SUED, . BE HELD..TO*HAVE A’ ...

e .REASONABLE BELIEF ;THAT THE IN-

' " SURED 1S ENTITLED TO OPERATE A

- MOTOR VEI—IICLE

B _;WHEN THE - BODILY INJURY IS R
L AR YV ECABSED BY AMOTOR VEHICLEOPER-

» .. 'ATED BY ANY PERSON'WHO I3-SPE- - .-
- CIFICALLY EXCLUDED FROM THE . ¢

. COVERAGE PROVIDED BY SECTION I

T LIABILITY - -COVERAGE A OF‘f"; l-".f- |

- THIS POLICY. . - -
3 TOTHEEXTENTITBEN‘EFITS

T a ANY WORKER'S COMPENSATION OR‘ N
DISABILITY BENEFITS INSURANCE o

COMPANY. -~ -7 :

.-;__IAGENCY SR

S Subjeet to _and 2 above

U e

o .

4. FOR PUNITIVE OR EXEMPLARY DAM ARSI

 AGES.

If There | Is Other Umnsured Motor Vehlcle R
' Coverage; S o

Lo 1 Any and aIl stackm of unmsured motor vehl- L

'cle coverage is precl uded.

LT . Z.LIf Other Policies Issued By Us To You, our .
1 FOR ANY INSURED WHO WHOUT OUR . -

WRI ~CONSENT, 35 S WITELANY - Subjectto 1 above, if twé or iore motor vehl'cle-'_ .

w - - Hability policies issued by us to you, your spouse h

- Spouse or Any Relative Apply

" “or any relative providing uninsured. motor vehi- -

_.. cle coverage apply to thie same accident, the. -

% ‘total limits of ability -under all such pohc1es -
- . shall not exceed-that of the pohoy w1th the )
"¢ highest limit;of liability, - '

3. If Any Other Policies Apply S

1If ‘the’ msured sustr:uns bod:l z:nery as a.

..~ -.:; coverage apphies or:is injured while occupy-
. ing your car, and your car is described on the .-

‘ umnsured motor vehlcle COverage:

: -grages that apply shall not exceed that of
. .the coverage: w1th the hlghest Iumt of ‘
_-:habxhty and: i :

‘ive are liable only for our shire. Ourshare .
.1 that Fer cent of the damages that our
"7 “limit of liability determined in-1-above :

.. bears to the total, sum of that limit of -

. other coverages ?hat apply,_ s ;.-.._.: s

b, Tt the Insured sustains bodzly m;ur;y Whﬂe. s
- )oc::upymgavehlcle that st - . :

. "(1) not descnbed on the rieolaranons page -

" another pohcy prov1dmg unmsured motor ve-, .
. hicle coverage: . . :

f_..

the highest hmlt of hablhty, and

(2) we are Izable only for out share. Our share
1s that Fer cent of the damages that our -
- limit of liability defermined in-1 above - ¢

. bears to.the total sum of that Lmit of -

“pedestrian and other. uninsured motor vehicle .- .

. declarations page of another policy pro'ndmg' -

j.(l) the total hmlts of hablhty under all cov-.

T liability-and the' limits* of: hablhty of allr o

(1) the total limits of habﬂlty wnder all upin<:
Jr -1 -sured motor vehicle coverages that'apply -
> shalliot exceed that of the coverage w1 R

 Tabilty and the limis of 11abﬂ1ry of all - -+ o



o - We will pay damages for property
" legally entitled:to collect from thé ovner or:
‘an uninsured motor vehicle, but only the amount of *

- .such damages in excess of the deductible. amount.

'-:-j-..,'r_.\" ’

that apply. -

page of another pohcy provrdmg
.. motef. vehicle covera e, Ol its

o .,-pIICS N "h-‘:‘:.: 7"." L

DR (1) as eXcess to afny umnsured motor vehlcle R
-+ coverage which applies.to.the vehicle or . ..

_—t 1ts dnveras pnmary eoverage* but- _-; o

-‘:

L ;- (2) on]y m the arnountby whleh it. exceeds B e
' Grrl AT umnsured motor vehw!e does not mclude a land o

“the ] pr:mary coverage

: If coverage under mo than ne pohey ap-

e T

- . plies as excess:

ot

(D the total 11m1t of habﬂlty shall: not exceed e
- the difference between the limit of liabil- .
ity of the coverage that: apghes as primary .
111ty ofany one -
that appl 1es a8 excess;

: -and the highest lmit.of lia
o‘f the coverages

(2) we are Irable only for our share. Our share
er cent of the damages that our -

i$ that F
-~ limit’ of liability :determimed in 1 above
* bears to the total sum-of. gur applicable

DAMAGE COVERAGE L3

' ,,Yau have thJS coverage i) appears in the “Cov :_' S
-~ erages” space on the, declarations page.The deduet-
" ible amount is shown on the declaranons page by the'_" .

‘nimib&r besmle UL ALY

damage on’are

The property damage must be caised by accident

“amising out of the operatlon, maintenance or.use of an -

: umusured motor vehzcle

" Property Damirge - mezns da.mageto orthe‘destruc-: o
-tion oifﬁmur caror a newlﬁ guzred car. ITDOES ..
U E OF SUCI—I VEI—II—"_ i

: '.'_NOT CLUDE LOSS O

_ -.'Unmsured motar vehwle under coverage UI means e

"~ A land motor vehicle, which strikes your carora. -
. newly acquired car and the ownershrp, malntenance '
- oruse of whleh T _. :

: other unmsured ‘motor Vehlclc coverages .

If the insured sustams bodrly mjur'y whlle :
.occupying a vehicle not owned by you and - -
. such vehicle is-described on the declarations =~ -

‘ unmsured‘ -
S river’is an

..~ . _ingtred on anather po 1cy, ﬂ'ns coverage ap-' -

“+1imit of Hability:and the limits of liability -
of all pther uninsured motor vehicle cov-
.erages that apply as: exeess to. the accident. © -

. UNINSURED MOTOR VEHICLE PROPERTY' B

iver of_ )

FET
\Mj 4

ot msured or bonded for pr
{'habrhty at the tme of the aecident; or..

. .1ty at the titme; ‘of the' aecident, but

:1s less than required by ‘the financial re- . -

- o-eards mamly garaged; o, .

: the,msunngcompany demes coverage or
oI beeomes_msolvent_ TR

" The oWher'o r'operator of

7 nmsured motar ve?n- :
~¢le mustbe’identified. ‘

","

motor vehlcle i

'_1ns‘ured under the lrabrhty coverage of ﬂus -
Spoliey; o g T

2 Firnished- for the regn]ar use of yau, your'
.. Spouse or any relative; ; _ '

- owned OF operated bya self—msurer under any’

otor eamer law or any sumlar faw,

"owned by any govemment or’ any of ;ts pohtl-‘ '
- cal subd1v1smns oragencies;’

';'_desrgned for nse mamly ‘off pﬁbI o' roads ex
i.- ceptwhile.on publie roads or " "¢ .

onice located for ust a pretmses
'Paymen of Any Amount Du

n';

- We will payeany amount du
.. 1 rogou;gr

2.""at our-option; fo a pérson. _authonzed by law
1o receive such payment b

1. The Iumt of our 11ab111ty for praperty damage is. S
elowest ofi; o,

the cost of repalr or replacement. Bt e

G i
" Actial cash 'value s defermined’ by the market T
: value, age and condition of the vehicle at the time - .

‘1 the’ acerdcnt eccurred. The deduet;ble amount
that apphes i§ then subtracted

< ¢ The'cost of repalr oy reolacement i8 based upon -

: ..one of the followrng AT
the cest of repair or replacement agreed upon o

by ycu and us; ,_'.

8357

erty damage P
.-_.-._Lmsured or bonded for pro Serty damagc ltabl}; o :
a. the limit of habrhty for Pmpe"f}’ damagg o

: sponsrblhty act of.the:state where your

mofor vehicle financial responsibility law, aﬁ -



b a compctitwe bld approved by s ot e

‘an estimate wntten based upon. the prevaﬂmg S
‘ compeutwe price; The prevailing competi- - -+

~ " tive price means
.-.-.of the repair mar.
+. is to be repaired as determined by a survey

made by us. If you ask, we will identify some - -
facilities that will perform the repairs a{ the |

s will -in- - -

... 'ANY PERSON OR ORGANIZATION-WHO =~
.. MAY BE. LIABLE FOR THE PROPERTY T .
'.DAMA.GE . e

. THERE 1§ NO COVERAGE FOR THE FIRST: SR
/5250 OF PROPERTY DAMAGE RESULTING
" FROMEACHACCIDENT, - - B

' IfThere is Other Caverage

- “prevailing- competitive: price, .

'+, clude in the estimate parts sufﬁcxcnt torestore

~ " the vehicle to its pre-loss condition. - Such
: parts may include either parts furnished by .
the vehicle’s manufacturer orpatts fromother -~

7. .. sourees; mcludmg nnn-ongmal cqmpment
manufacturers .

et

o If the rcpalr or replacemcnt results in bettcrment .

you must pay for the amount of bettcrment. o
The deducnble amount that npphcs is then sub-

. tracted. .

| 2: “Any amount payable under thlS coveralge shall by
-reduced by any amount pa1d or payab

. : the insured: -
. byor for an é;erson or or amzatmn w‘ho is
- or may be hel legally hab e for the. property' ‘
damage grry ,

eto orfnr o

Enccs charged by a majority ': '
et in the area where the car -

1.

- L

“ance; or. -

: under any property or phys:cal damage 1nsur-
Cance.. .o :

.-When Coverage U1 Does Not App!y .
“THERE IS NO COVERAGE IF YOU SETTLE

- WITHOUT OQUR WRITTEN CONSENT WITH. - . ‘.

I any other covcragc hes to thc property
: damage, this' coverageapp ies as excess, but only

"in the amount by. whxch 1t excccds that othcr
' coverage. T :

THIS- COVERAGE- DOES ‘NOT.APPLY IF -~
. THERE 1S OTHER UNINSURED MOTOR

" VEHICLE PROPERTY. DAMAGE COVER-
-'-_AGE ON & NEWLYACQUIRED CAR.

Lale X -



- -thecollision is wi

s

Lass — means, when used in this sectmn, each direct

o and acmdental loss cf or damagc to:.

,1.‘-your car,,.g_ et

3 -.your car’ &5 a vehicle; - O

; clothcs and luggagc méured and L -
ca detachable Tiving quartcrs attached or re- -

e ,_SECTION IV PHYSICAL DAMAGE C()VERAGES

Coffzswn - mears your car'upset or. h1t af was hxt by L

*.a vehicle or other Ob_]BCf..

o S _move.d from your car for: storage. Detachable -
~living quarters includes its-body and items.

R the body. You must have fold us about the

-living: quarters ‘before, the Toss and pmd any o
ex{ra premium needed..r sy TR T i

' -COMPRQHENSIVE COVERAGED Yau havc
. this coverage if “D” appears in the ¢ Coverages $pace -
-on the declarations page. If a deductxble apphcs the
amount is shown by the numhar beside !

1 Loss to Your Car. We will pa pa

. car- EXCEPT LOSS BY. . COLLISION  but

- gXCess. of thc dcducnblc amount, if 4 any

Brcakagc of glass or loss cavsed by xmssﬂes
. falling objects, fire, theft, larceny, explosion,’

- earthquake,’ wmdstorm hail, water, flood,.

‘malicions mischief or vandahsm, riot or c1v11

-~-commotion, is- payable under this coverage.

forloss to our

. S Clothes and Lugoage Cor-nprehen" “olli
- siom Coveraﬂes T
L2 At eqmpme.nt whzch is commont the use of =

 Wewillpay for loss to clothesand 1“ggagc owhie d by_f_,; RS

the first person named in the declarations, his or her -

© spouse, and their relatives, These items have.to be in S
‘oron your car, Your carhas to be covered undcr T.hlS St

pohcy Afore oo

: I.-,"-f'Cofnprehenswe and thc lass cansed by fire ;
. sequre ! fixed in place as 4 permafient pactof -+

. lightning, flood; falling objccts explosmn _

. earthquake, or thcft If the Toss is dug to theft -
o - YOU. ENTIRE CAR MUST HAVE BEEN,". :
. -STOLEN; or : R '

T2 Colhsmn, and the: loss caused by col!zswn

- Wc will pay upto $200 for loss fo clothes and Lu ggagc L
- in"excess-of any deductible ainount shown for.com-. -

prehensive or collision. $200 is the most we will-pay

in any one occurrence, even though more than:one © ~
 person hasa lass This coveragr, IS £XCEs OVer, any .
"only for the-amouni' of each’ such’ Iass in -

other coyerage, *, M
Limit of Llabth:y Cumprehenmve and Colhsmu -

- Coverages'.

- Loss.due to hitting or being hit by a bird oran . -

.- animal is payable under this coverage.

2. We will repay ou for n*ansportatmn coéts if
" . your car is stolen. We will pay up to $16 aﬁe '

- ‘day for the period that begins 48 hours
~ you tellus of the theft. The period: cnds whcn
- We offcr to pay for loss.: :

us, we will pay 100% of the Iass

er beside “G”,

The hn:ut of our habﬂx;y for [oss to propcrty or any'
part of it is the lower o

A tha actual cash value or o
© 2. the cost of rcpmr or. replacement L

) "Actual cish value is determined bi’ the ma:kcf vaiue o

o We will pay 80% of the first $250 and IOD% overthat - -
" amount of Joss to tl%'aur car caused by collision. If . -
another motor vehlcle 1nsured by S

" . COLLISION - COVERAGE G. You havc tmsi--- =
‘coverage if “G” appears in the “Coverages” space on " -

- "the declarations. )]aaage The' deducub e amount is
: __shownbythenu : o

- We will pay for loss to your car causcd by collzsmn e
“ . 'but only for the amount of each such loss in excess
“.of the deductible amount. If the collision is with
! anothet motor vehicle insured with us, you donotpay - -

S yaur deductlblc 1f it s $100 or less as we pay it

S8

" age and condition at the time the
" deductible amount that apphcs is then subttacted.

The cost of repalr ot replacement 1s based upon one. .
e of fhe following: - ,

© COLLISION - 80% - COVERAGEF. You havef
.- ~this coverage if “F” appears in the “Coveragcs spacc:
- on the declarations page. .. s

- the cost of répa.lr or rcplacement agrer:d upon .
'by you and us;y : !

L 2 a competmve bid ﬁpprovcd by us, or’

-’30 anestimate written based upon.the prevailing - -
© . competitive price. The prevailing competi- . -* .
- tive price means Ences charged by a majority -~ -
et in the area where the ear = 7.
“is to be repaired as determined by a survey..

" of the Tepair mar.

" made by us. Ifyou ask, we will identify some.-
.- facilities that will | crform the r%galrs at the.-’
" - prevailing- competltwe price,
_ cludein the estimate parts sufficient torestore * .-
~the vehicle to its pre-loss. condition. - Such "

: - manufacturars

'-_, 8357 L

g5 occurred. Any

e will in-. -

' parts may include either parts furnished by: a
© ., .thevehicle’s manufacturer or parts fromother. -, .
sources mcIudmg non—orlgmal equlpmcnt o



- _Any dcducnble amount that apphcs 1s the.n sub-'

:.ﬁ'tractcd Lo
- SetﬂementofLass Comprehensweand Colhsxon a

Coverages SR

'Wc have’ the- nght to .settle a Iass Wlth yau or the. S
C owner of the property in"oné. of the followwg ways:

1 pay the agreed upon ‘actual cash valué of tha:‘[
operty ‘at the time of the loss-in exchange
. xfJ;r the damageéd.property.. If the-owner and -

"."we cannot agres on the-actual cash value,
. either
- scribe W.. If the owner keeps the dam-
the loss from our payment.” The damage,d
. propetty cannot be abandand to us;

pay to:

e b rcplacc the property or pan

I the repair ar replacement resuits in better— '
"l ment, you TIust pay for the. amount of betier- |

.mcnt or.
e %,
;. -damage due to the theft:

- - according to the following %occdurc Eachp
- shall select an appraiser; ."These two shall sclcct

......

7 athird appraiser.

) i+ “or-her. -The cost.of the thir
. appraisal expenses shall .be s

" by agrecingtoan'a
. move the damaged property, at our expense,. to
- reduce storage costs durmﬂ the apprais F Process:

" The Settlement of Loss- pr0v1s1on for comprehcnswc S
- and "tollision coverages :ihcorporates the Limit of - +-

Liability provision of those coverages. -

If we can pay the Joss under either comprehf:nswe o1

é)arti.r ‘may demand an"appraisal as de~
belo?

e writtenl decision of any two-
-+ appraisers shall be binding. "The cost of the ap-
. . praiser shall be paid.by the C})arty ‘who hired him .

praiser and other . -
1?m:rt:ci equally by
.~ both parties.. We:do not waive any of our rights -
(?pralsal Wehave therig tto o

- aged property, we will deduct its value after -~

sary repairs can be made during, regular busu—
- ness hours ifit will notrun; ¢ L
© 3. towing it out if it is-stuck. on or m]mcdlately T
" “rnext to a public highway; © |
4, ddw% as, oil, loaried battery, of chan
" - oftire, O NOT PAY FOR
- OF THESE ITEMS.

\CARRENTAL EXPENSE-COVERAGER. You
" have this coverage if “R” appears in the Coveragf:s
. space on the de.c arations page..

Wewill rcpay you up t0'$10 per day whcn you rent -
a car from a cat rental agency or garage due toa loss

10 your car which. woul he payaDl&: undcr coverage, ‘

rcpalr the damaged property or pan or -

return “the ‘stolen. property and pay for any-' ‘

collision, we will pay undcr r.hc covcrage whcrﬂ you.

- colléct the ost. .

When' there Is loss t0 yaur car; clothcs ind luggagc-._'r e
. in the same occumrence, any deductible will be ap-
- plied first to the, loss to your car, Yompay only one.

deductlble

 EMERGENCY. ROAD SERVICE - COVER-" o
" AGE H. Yourhave this coverage if “H” appearsin the. - - "

- Coverages space on the declarations page.

: 3.0 yau mcur 30 days rcnt
' iAppra.tsal under iférm 1 above shall be conductcd .'7

: D CED TO’
'DER COMPREHENSIVE. -

.CAR. RENTAL. AND. TRAVEL EXPENSES -
COVERAGERI. You have this coveragg if “‘R17ap- .
pears in the “Coveragcs space on the deciaratlons

- D, ForG starung,

2 1. when it cannot mn due to the loss or .
A

o 2 “if'it can fun; whcn yau Te,ave 1t at thc shop for -
" ,_agrced rcpans, L )

P and endmg when

-1 ithas bccn rapajred or rc:placed or
2 Wa offer to pay for the Ioss, or

(RN

wh1chevcr comcs ﬁrst : : L
ayable’ unde:; Covcra e R is RE- -

" ear, rent

page. e

pay you up o $16 of the da.ﬂy rental
rental agency or garagc, or i

paﬂ’ You $10 for éach’ com dpl)_}ctc 24 hour -
- period-that your car’is not
.+ “chooseto not rent a-car..You must report

i mot drivable. -

. ; .- under.coverage D, ForG. . )
Thxs applies dunng a pe.nod start]_na- o

.- loss;or. : .
VWc w111 pay the fair cost you, mcur - for your car for: . s _b “if your ear can run, whcn you l:;ave 1t at C
“ 1. mechanical labor up to one hou: at the place - theshop fo agreed FEPEHSa :‘T. '_' L
C of1ts brcakdown, - AR o -ancl cndmg ‘
: ;.;_.-_':"’.33_57 TSR /‘ﬂ( CPQ

towmg to the nearest place whcre the. neces- <

co T,‘ o

EXTENT IT IS PAYABLE UN- .

charge when you rent a car from a car . . .-

vableif you - -

7 tousthe p'n-adoFfJ.mA‘.hatyourc:arwas_7'_ L

_ ' We will’ pay oniy lf yuur car is not drlvablei T
. .~because of a-loss which would be pa_yame L

a. when yaur car cannot run due to the: . L




a when 1t has been rcpam:d of Icplaced or
b (1) ‘When e Offe,r to, % ¥ for the Ioss 1f.1' o

yO!ﬂ" car 15 rcpan'a 18 01'

(2) five days after we offcr to pay for the-'-:

Iass, ify,

covered L R
TR (b) wc deciare 1t a total loss -

S 'whlchevcr comcs flrst.

ERERR

""" Any carrent payable undér this coverage’is
UCED TOTHE EXTENT IT IS PAY--__..;'

72 ABLE UNDER COMPREHENSIVE::",

2. “Travel Expenses. If your'car. cannot i e

. . toaloss which would be ayable undet cov+*
© - "erage.D,-E or-G:more than 50-miles from

" home, we will repay you for expenses. in- -
cun'cd by you, your spouse and any relatwe_ S

for L

a. ‘Commcrmal transpcrrtatnon farés 1o con-" '
:tinge to your. destmatmn or home,

b ' Extra meals and Jod ging needed when the = -

- Joss to your car canges a delay enroute.
- .'The expenses must be incirred between
- the time of the loss. and your arrival at

... your destination or home or by the cnd of

7 the fifth day, whichevei™ oceurs . ﬁ:st

G C. Meals Iodgmg and counncrmal tra.nspor- i

.~ tation ‘fares incurred, by you. or.a person ’
5 youd choose to “drive:yeur ¢ar from the

R ome.! -
T3 Rental Car - R ayment of Deduchble '

- Amount Expense. e'will repay the expensa .

. .7 of any deductible amount you are reguired to
"y, . pay the owner under comprehensive or colli-
. 'sion coverage in effect.on;a substitute car--
. rented from acar rcntal agency qr garagc

L Total Amount of Expenses Payable Coverage Rl

1 The most we wxlI pay fof the total of the “Car = -

:*Rental Bxpense” and .“Rental Car — Repay—: )

“.ment of Deductible ‘Amount Expense™ in- o

¢ .., curred in- “any One OCcCurrence. is $400.

- % 3.-The most-we will pay for “Travel Expenses
T m%zr(r)gd by all persons in any onc occurrcncc o
is § , v :

"-CAR RENTAL AND TRAVEL EXPENSES =
-/ 'COVERAGER2 - R

' Coverage R2 is prov1ded by ﬂus pohcy 1f “RZ” e

'_appca:s m the * COV&raUes” space on thedeclaratlons
oopage. oo o

Elace of- repalr to your destmatmn 01“

.:1-'

(a) your éar’ waS, stolen ancf not re- ' _'

: :‘(1) pay 8(}% of thc rental charge Wherr. o

you rent a car from 'a ¢car rental
: agency O gar % -“Rental charge™, -
- means,the daily rental rate plus = -
'.chargcs formlleagc andrelatcd taxas o
oL o

—--(2) an yau $10 for sach-_complete 24.
our peripd-that your car. is not.

.~ drivable if you choose to.not rent a

-« «car. You must report to us the period

of:time - that your. car-was not |
' drivable.. BERTENS .

We wWill pay onl if your éar’ is_not

- drjvable because of aloss wluchwould be - '

payablc undcr coveragc D, F or G

,_.:.ta) thn your caris not dnvablc due _
oo to thc Ioss or - : o
v (b) if your car’ 1s~dr1vable when you: '

- Teaverit at_the: shop for agreed
rcpasrs and ST '

B (a) when' our car ‘has Beet repalred ’
. orrepla aced; or;” :

(b) :when we nffar to pay for the Ioss
if-your, ¢ar is. repairable.; but’you
- choose-to delay Tcpairs;,of = -

- (c}‘ five days aftér we' offer to pa:,r for o
- the loss i '

‘y ,..(1) your car was: stolcn and not L
rccovered or .- .

B tn) we declare’ that your‘ car 15 a ’
~total Toss .

Wmchcver Gomicy ﬂxst A _
%car Tent payable under {His coverdge is

’ -1-'.‘ o

UCED 'TO THE EXTENT-THAT

PAYMENT IS MADE UNDER COMPRE—“ ’

_ "_I-IENSI'\TE COVERAGE. - e menl.
2 " Travel Expenses H your car’ is not dnvablc .

-"due to aless which occurs more than 50 miles .
“from home and which would be payable un- -
- der coverage D, F or G, we will pay you for -

| eXpenses 1ncurrcd by ynu, yonr .s'pouse and-

-7 any relative for: -

oA, commerc1al tra:nsportatlon farcs tD con— -

+“tinue to your destination or home;: . ..




e 17BN

wo -

Ras

: :Traﬂer Coverage
1. Owned Trmler

) b detachable llvmg quaﬁers umt S
~used by the first person named in the declara— e

:'_- - traileror unit is

) b extra mcals and lndgmg nccded whcn thc-'"

g a is not owncd by of reglstered it thc namc of

* “loss to your car causes & delay enroute, |

- The expenses must be incurred between

your destination or home or by-the end of

e the fifth day, whichever occurs first; and .-, -

Lo, “meals; flodgmg and cc;cgnnv.arc:ml transpor—-."‘ =
277 tation fares Incurre you or a person -
y ’ Y 8 hasnotbccnusedorrentadbyormﬂle ossesswn ‘

- you choose to drive your car from the

place of repan‘ to yaur dsstmatmn or -,

. home. "

3 Renta! Car ~ Rep {N ent of Deﬁuctlble'

e will pay the ex--
-.pense of any deductible amount you are.

" ‘Amount. Expense.

o -requu'ed o pail thc owner under compre-
. hensive or collision coverage in effect on a

" . substitute car rented from a car rental agency - -

Or parage.-

s 'Total Amount of Eﬁpenses Payable Coverage R2 !

N i'(1) you, your spousg, any rekxtwe B

" the'time of the loss and your- amrival at - f','(2) any other person residing in the sérhe house- -

ho d as yoi, YOur spouse or any relatwe, or .. -

o (3) an employcr of yau your spouse oT any rela-
S twe .

of you, your spousé or any relative
" part. of ach of

the last 21 or more consccutxve.- ‘
days. If you are insured by one or more’other car. -

. E olicies issued by us, the 21 day limitis increased . -
- byan addxtlonal 21 days for each such adchuonal

x:'-pohcy,l .

¢ Uis not rented and ised in connectlon wn‘h the

1. The most wWe will pay for “Car Rental Expensc -

- incurred in any one occurrence is $500. 1

A “The- most wé - will: pay_for.:¢Travel. Expenses

incurred by all persans m any one occurrcnce i

© - $400. 5
© 3. The most e wiil pay for “Regtal Car - Repay-' . :
L thc ﬁrst persou namf:d in the declaranons

" ment of Deductible Amount Bxpense. mcurred
-in-any one occurrcnce 15 $4OO S

e Yaur traﬂer is covered

- : “a when it is descnbcd_ o_n the declaranons page-' .‘ THERE IS NO COVERAGE FOR

. .of the pohcy, anl

: _ b for the coverages shown as applymg 0 it.” _
- Non-Owned Trmler or Detachable meg-_' :

" - Quarters’

- Any physical dam: S
Rl s Ysm amage coverage n f.om ?” "”r- . b, WHILE BEING REPAIRED, SERVICED

car applies-to a non-owned:”

emploi merit or busmess of. you, your spouse or
‘anyre B

;' Coverage for the "Use of Other Cars

The’ coveraEJes in this sectior yau have on your car
extend to.a foss to a newly acquired car, a temporary’

. substitute car Or 2 non-owned car. Thesc coverages - -
- extend to a nop-owned car while 1t is dnvcn by or m :

 the custody of an insured.

s :a trailer, if it 18 demgned for use w1th a przvate

passenger car, Dl'

L thIlS, his or her spouse or their relatives. .

non—owncd
500

o 8357

-~ The ‘most we will pay under the com rf:henswc or
- ¢ollision coverage for a Ioss to suc

'-_A non-owned traulcr or detachable hvmg quartcrs
: umt is one that o . . :

Insured —as uscd in ﬂns prowsmn mcans

2: his or Ter- spouse or, .

3 thclrrelatwes S
When CuveragesD F G H R Rl andRZDo Not'

Apply -,

L ANON-OWWED CAP

: ~‘IPLEASUREAND BUSINESS;

. OR USED BY ANY PERSON WHILE -
- THAT PERSON 1S WORKING IN' ANY
. CAR BUSINESS; OR- .

' "WHILE USED IN ANY OTHER BUSL .
'NESS OR OCCUPATION. This doss not: -\~

_apply to a private puassenger car driven or

declarations, hlS oF hcr spouse or thclr rela-
- fIPBS : -—_- . . L T ’

2 ANY V'E'.HICLE WHILE
' a‘ RENTED TO OTHERS

‘a. IF. THE DECLARA’I’IONS STATE THE .
" “USE” OF YOUR CAR IS OTHER THAN . .

-occupied by the first person named in the



o b USED'TO. CARRY PERSONS FQR A
. CHARGE. This doés not apply tothe use on:_ '

~a share expense basis; OR .

7 o SUBIECT TO" ANY LIEN, LEASE OR"'--; _
¢ . SALES'AGREEMENT NOT SHOWN.IN * -
- THE DECLARATIONS.. | '

LOSS TO' ANY VEHICLE DUE TO

U2 TAKING BY ANY GOVERNMENTAL e

%~ AUTHORITY;,
"’b. WAR OF ANY KIND kS

| AND LIMITED TO WEAR AND"IEAR =
" FREEZING, MECHANICAL OR ELEC. : 3

. ;TRICAL BREAKDOWN OR PAILURE.

.-+ This does not apply when the loss is theresult”.
. of a theft covered by this pohcy Nor does i

~ apply to emergency road service; OR.

" 4."CONVERSION, EMBEZZLEMENT OR‘.'
:"" SECRETION BY ANY PERSON WEHO.
,_ HASTHEVEI—HCLEDUETOM\JYLIEN_‘ .

'RENTAL OR SA_LES AGREEMENT
4. 'ITRES unless - '

PRI

ia stolsn or damaged by ﬁre or vandahsm or f

b other Toss covered by thls tlon happens at
 the same nmc G

s ‘TAPES OR DISCS FOR RECORDING OR RE— :
" PRODUGING SOUND. - o :

E ANY LASER OR RADAR DETECTOR

If There Is Other Coverage

- under. the polxcy with the hlghest lumt.

; 2 ,Coverage Avallable me Other Sources .

- +Subject to ifem'1; if other coverdge apphcs tofhe .
- - lpss of expenses;, we will ﬁ)ay only our share. Our
. share is that per cent the

. pliess.

3 '_?"Temporary Substltute Car, Non—Owned Car o
‘or T Traller e

o Ifa tempormy subsmtute carya nan—owned’ car. ..

. ortrailer designed for use with a private passen-

. < -.ger car has other covcrage on; R the,n tlus covers;:
age: 15 excess. - ) )

- 4, Newiy Acqmred Car

o THIS INSURANCE DOES NOT APPLY IF ,
©. THERE-I5. SIMILAR COVERAGE ON A
NEWLYACQUIRED CAR. C "

Neo Beneﬂt to Bmlee

 These cow:rages shall ot bencﬁt any camr:x or othcr
" bailee for hne liable for loss TR

' Two Or MureVehtcles _' s ',

- If two or more of » your cars are msurcd for the same_

: -coveraga, the coverage apphes separately to, each

2
8357

f 'If tio oL more vehlcle pDhClcS 1ssued by 560 you T
-apply o the same loss or occurrence, we will pay o

- mit of lability of this . . -
, pohcy bears to thf: total of aJI cove.rage, that ap~



3 -w_-'-J- '

e SECTION V. — DEATH DISMEMBERMENT AND LOSS OF SIGHT — COVERAGE s N

TOTAL DISABEITY COVERAGE T AND LOSS OF EARN]NGS —COVERAGE z .

 DEATH, DISMEMBERMENT AND LOSS DF
SIGHT - COVERAGE S

" If“§” is shown in-the ‘Covarages space on: thc "

' declarations page each insured has the coverage.”

T We will ay the amount shown in thé schedule” that :
fgr death, or loss, cansed by accident. The -

applies

msured' has 1o be .oceupying or be struck by a land

motor vehicle or trailer, 'lxhe death-or loss mustbethe
- direct result of‘the accident and not due to any-other - .-
cause. The death or lass must goeur: w1thln 90 days

of the acc1dcnt

Insured mcans a Ferson hsted under “Pe;rsons .

: _Insurf:d Coveragc §” on'the dcclaratmns page

o Loss - means thc loss of

"1, the foot or hand, cut off through or abovc the' =

__"anklcorwnst or ] R
Dl ;.':the whole thumb or ﬁngcr or -
i 3. '”all s1ght T

o ‘_The Most We Pay

: 'The most we will pay becausc of thc dcath of, or loss -
" to, the insured, except as provided below,.is.shown -
. under “Amount™ next to hJS or. her name on the I

* declarations page:

S Thc amount shown.in the schedule for death or Ioss'
" 1s doubled for an insured who, at the time of the -.
accident,-is using the vehicle’s com lete testraint-
“. system as rccommendcd by the veh1c e’ s manufac- L

- turer.

I the msured d1es as a resuit of th15 acmdent, any
* payment made or due for Ioss rcduccs thc amount af

- . the death paymcnt :
' SCHEDULE A
. If amount undcr S in
the declarations is:
e $5.000 . $10.000
. Dcath $5 000 $10 DOO
. Loss of

" hands; feet snght Uf eyes one
' hand & one foot; or one hand

... orome foot & sight of one eye’ 5 OOO"
- . one handorone foot; or 51ght of W ’
7 oneeye - S 2500__"3"5000:
- thumb & ﬁnger on one hand or e |
- three fingers & . 1500-. =3 000_

E E _any two ﬁngcrs _ 1 000+

R 11}_ _to themsured

) -Insured means a
.- Insured - Covarage

5 o Total stabthry under coverage T rnezms AR e

10000 - =
. 'Wgekzy Indeninity — means the. amount we pa fox‘ '

. each week the- msured sustams total a’zsabzhty Itis- e
: the lower of:. .

2000

8357

Payment of Any Amount Due o
: We WIH -pay any amount due

-

o to_a parént or guardlan if the msured is a" .

minor of an fncompetent person;.
3. tothe surviving spouse; or

" 4. at our option, to Any person or orgamzatlon -
. 'anﬂlonz.ed by law to receive such payment:

L Any paymﬂnt made is to its extent a.comiplete diss -
-charge of our obligations. We are not responsxble for R
. the way the money is used . T

N '- Autupsy L , T s
We have the nght to have. an autopsy madc where 1t e

is not forbidden by law, - - .o

} 'TOTAL DISABILITY COVERAGE T

. If “T"-is shown'in the. “Coverages ‘space on the.
S -declaratmns page ! each insured has the coverage. - 1

" We will pay the instired wéekly indemniity becanse ™ . ,
~of his ‘or her contmuous Iatal dwabthty The total .

dzsabzlzty must: -

1.,;'.result cilrec g d mdcpcndcnﬂg of aII othar L
canses from bodily injury caused by accident, .

" ..aland motor ve xcla or traifer; - -

: ._-'_acmdent and _
3.0 hc for seven or more consecutwe days o

erson shown under “Persons-‘
" on the dcclaraﬂons page

L. dunng the first year from the start of the. -
“insured’s disability, the insured is continu-

S ously unable to workm his or hcr Dccupa‘aon S

T land” .

: 2 aftcrtheﬁrstyear,ﬂiemsured 1sc0nt1nu0usly*

- unable to work in a gdinful occupation for

tlon, tIammg or expsncncc

for the znsured or

- while eccupying or through being struck by__ S

2. start within 20 days from the date of the':" RS

“which he or she is reasonably fitted by educa-_ L

1 " the’ amount shown on_ the declaratlons pagc._ —



. contmuous tatal dwabzlzty due to one accldﬂnt.

o Payment of Any Amount Due

- Death Dlmng Totai Dlsablhty

’ ‘,»3‘-*\._,"
; ) N

2 two~th1rds of the insured’s’ avcragc weekly".:

.- earnings on the date of the accident. Average'. ..

weekly earnings is the insured’s total eamn- .

- tota] disability and pro. rata for less than a. week.
Enor to the datc Of .. Subject to the hmxtppcr week, we will pay uea
 $15,000 total for all loss Df earmngs duc to ELny one

- accident.-

S ,mgs for the 52 weeks just.
'thc acc:dent dwlded Y. 5

."Lumts of Llablhty

T

_“pay-weelly indemnity to an insured is. 260 weeks of

',",Sub_}ect to proof of connnuch tatal dxsabzl:

;n.s'ured every four Wf:e.ks

. The time 11rmtat10n for death undcr coverage S “hen
“an insured under both:coverages S:and sustains
death during a périod: of contintous ‘total dwabxlztv,

L - 1s e.xtcnded to one year, frorn ths datc of acmdcnt

- If There Is Other Coverage

. liy when.
- we ask for it, weekly mdemnuy is’ payab ¢ taan

Lxrmts of Llahlhty

' _'The maximum, sumber of weeks for Wthh we wxll '_ .'DEﬁmﬁonS

Insured - means a
+ -, Insured — Coverage

L

We will pay up to $250 for each full work week of

*

erson shown undcr “Persons -
“on the declaratlons pagé. | '

Total Dzsabrlzty = undcr coverage 7, meéans the m-- o

- sured, while livinig, is ot able to do the usual work”

52,

- fitted by: educatxon ‘fraining -or expcnence
. Week{y
“sured

" earnings cannot be determined on a'wgekly basi§ an -
- average will be nsed, The average is the to

“orany other witk-for which he ‘or she is rsasonably

Eamm 5 = means all earnings

for the. in-
§ Services eforc any deductions.

cnweekly -

earnings
for tha 5 2 waeks Just prmr to the acc:dcnt dlwded by _

 When Coverages S, Tand Z Do Not Apply .

. If an msured is aIso an msured undcr Total Dlsabll- :

ayable under this covérage is reduced 1o
any amount paid under

‘-"-‘ s

' '..-:_We il paj,ir ‘the insured 85% of hié or her loss of

: " weekly earnings. The Ioss hasto bc due o, contmuous~ L “Vehicle Weight of pounds or less )
o rtatal dzsabzluy that sz, dw S . while not used- for dchvcry Mg
E .-;i'. "_1. thie direct result of badzly m_;ury caused by g AN INSURED WH}LE L S
|7 accident, SR 4. ONTHE JOB IN ANY. CAR BUSINESS |
fen 20 while occupym or through bmng struck by ‘OR 5 7
e - 'aland motor ve icle. or traler. . . ,E,""OCCUPYING ANY . k PO
5 .;'__';_When Tota] Disabﬂ:ty Apphes : 1 o . _'-'(1) KEI&%CI@%ME BEING USED lN A :
" The msured’s total dlsabllzty riust be fora penod of - - : S L
© ¢ at least 30 consecutive days startirig within 20 days - - -"(2) MIL'ITARY VEHICLE .
. -after the accident, We will not pay Or. thcfu'st seven -3 AN INSURED WHILE OCCUPYING OR '
7 Aaysofthe 30 day period. "7 7S T T THROUGH BEING STRUCK BY A MOTOR.
i’aymcnts owed will be md eve two w::eks Proof = VEHICLE’ ORTRAILER: . -
.~ ofcontinued fotal dxsabz njr must e gwsntous whcnk o a THAT RUNS ON RAILS OR CRAWLER—
we ask fer 1t : TREADS o , :

. iry= Coverage T of another policy issued by us; then -
- .. the amount
- theextent OF e other pohcy -
LT Wewill rctum prenuum pa1d for such duphcatmn of -
""_',:beneﬁts “ .

. LOSS OF EARN]NGS COVERAGE Z

. If “Z” i shown inthe “Coverages spacc on the__ N
. declaranons page each insured has the coverage

s TI—IESE COVERAGES DO NOT APPLY TO:

1 'AN INSURED WHILE ON THE JDB OPER- :
“ATING, OCCUPYING LOADING OR UN— .
LOADING a

AN EMERGENCY VEHICLE OR R

b A VEHICLE USED IN ‘THE INS URED’S '
BUSINESS OR IOBi. AT Sk

-:But I.b: does not apply i the vehlclc g
o ;,;(1) a prware passenger car or school hus, :

or.
‘i“éé’

-

Ny (2) ‘of the plckup or'y

e: w1th A Gross o



P

g .t

RE

.
b

" 4. DESIGNEDFOR USEMAINLY OFFPUB- - -

.18 quahﬁcd and then "« .7

“-gubstitutte car unil a legal rcpressntatlve L

(3) the legal representafwe whlle, actmg '

- within the scope of his or her. duties. -

Pohc ‘hotice requirements are met'by: maJI-"'---

'DISEASE cxmpt pus formmg lmechon due U

a. -
_LIC ROADS WHILE OFF PUBLIC.'- - to bodily i m;ury rccewed in the acmdcnt or .o
.~ ROADS; OR- : . SUICIDE OR ATTEMPTED SUICIDE
c. LOCATED FOR USE AS PREMISES . “WHILE SAN’E OR INSANE OR :
. "I’Hﬁ DEATH OF, LOSS TO OR TOTAL Dm-:f'- S K]I‘ID
- ABILITY OF AN INSURED DUE TO: -?::- : WAR OF ANY :
CONDITIONS
. v . T b 7 urflgar the: hab1hty cm;?ra e, untll the amount . .-
s Pohcy Terms The. terms of th_lS pohcy may ﬁas %&??ﬁg";ﬁ?{fmﬁf ?;y hab]e to p R4
- be changed or wawed only by TR, T
(I) an cndorsemcnt mgned by oné of our sx-' R (1) -]allll(;grélf nt aft_e ¥ ?Lctual tnal and appeal lf a
o ecuuve ofﬁccrs OF Looiv ot o (2) v b- - h et d h o
Co t between-t e msure t c'
{2) the' revision” of this’ ohcy furm 10, give 2 rcexr}‘en ‘
broader coverage w1t.goutan extracharge. clalman t and us.. ‘ _
;- If any.coverage you carry is changed to- Banlquptcy oF inisolvenc of thc msured ar h;s‘_
. give broader coverage, we will give you - - or hier-estate shiall not relieve us. of our obhga-
L ;-_Lhebroadercoverawwﬂmutﬂwmsﬂanca . tmns o -_,1 Ry
“of anew policy asof the date we make the'_ - o
 change: %ccﬁve 3 - c _under ‘medical p ments unlnsm'cd motor .
: G - . ;vehicle; uninsured motor vehicle: property -
b Changg of Interest No' change of i erest in damage, any. physical damage, death,” dis+
¢ 4his pohc is-effective unless we. consent in meroberment and'vloss of sight, total d1sab111ty :
wntmg owever, if you dig; we will { rotect_' - and loss of earnings coverages, until 30 days
“as named insured, except under death; dis— after we get the, msurea’ 's nDthB of acc:de:nt :
memberment arid loss o “sight; totaldlsablhty o “of loss: R _ R
'_' and Joss af earnmgs coverages : -
d undef unmsured motor veh1cle coveragc mn-
(1) .}'Olﬂ' sufviving Spouﬁ'es A e S less S:](?;th z;.ﬁtl%n is gotlflmemécd wll_]t:hm two
('} dny person with proper custod of aur-" - years after the date of the accident.” However,
: ) " a.?', I;n ewly acqu?retlij car or atgmpé);'ary - # 1f the insurer.of the pwner or operator of, the

-uninsured motor vehicle is dcclared ‘insol-

'f_f. vent, the two year period begins on the date.

the insured receives notige of the 1nsolvenc:y -

3 Our Right o Recover Our Payments

B.

" ing the notice to- the deceased naméd 'in®

“sured’s last known dddress

Consent of -Beneficia
beneﬁm
loss of sig
“Or chanae the policy::

- Conseht: of the,‘
under death, 1smemberment and ;.
t coverdge is is. not needed to canccl R

“d,’ Joint: and Individual Interes sts. be:n thcre,"-'.

: --'_.'; + are fwo or more named insureds, cach acts for A

. allto'cancel or changc the pohcy
2 Smt Agamst Us

. .;.l_ £l (LR

- Thereis no rlght of action agamst uss

:,-l"-' a. - until all’ the tenns of thlS pohcy have been
L met and - : _

y"_'-'

s b Mnder medmal paymcnts coverage

Death dismcmbcrment and Ioss of’ s1ght total o
d1sab111ty and loss of earniings coverage pay-.
ments are not Ipcoverablﬁ by us.; ;- T

(1) we are ‘subrogated ‘to the ‘extent of our S
' e right of recovery the in- = -~

- payments to C
*-jured person has avamst any party 11ablc' -
for the bod:ly mjurjr :

: '.'-(2) if the.person to or for whom we have,_," 3

.. made ‘payment has not tecovered from’ -

"._any.party hab_lf:_ for the bodz{y m;ury, hc_ :

--'f,or she shall _

L f—‘(a) not hurt our rlghts 0 recovsr

i (b) keep thcse nuhts in ﬁ'ust for us;’
e RST T

ATJ»




TN

-' : (c) exgcute any legai papers we need o

an

(d) when we ask take actmn through our. o
T representatlve 1o, recover our- pay- S

-~ ments;”

(3) if the person to or for Whom we make

;f;ayment recovers from any party liable . - .-

the bodily injury, that persom shall

~of our payment.” o }
' c Under umnsured motor vehtcle coverage

(1} we ‘are” Subro ated to ‘the . extent of our".

: payments to the proceeds of any settle- -
-: ment the: mlkt)lred person TeCOVers from -

- any party | liable for the bodily injury.

(2) if the person. to or for whom we have S

‘made payment has not recovered from the * ot " in the filing of a claun

party at fault, he or she shall

o rnents
‘We are to be re

a1d our payments eosts

ey

d Under umnsured motor veh1c1e property;__' )

.- damage COVErage: " s .7, ii ws

payments to’

for the properiy’ danmge e

_.from the party.at fault, he or she’ shall

) keep fhesenghtsmu'ust for us, -
' ".l’b) exgcute any Iegal papers W need

;. anc

‘ments..

: -“‘(c} ‘when we ask take action through our_
T representatlve to recover our pay--

(c). when we ask take acfion thmugh our’ S

v _We are to'be repald our. payments costs and '

e . fees of collection out of any. recovery. .

o e. *Underall other coverages, the fight of recovery B

- of any Parf.Y we pay passes to s, Such party -

"" . shalt:> L
ok (1) not hutt our nghts to recover and

8357

: 4 Cancellatmn e T

~ policy by noti -
. cancel, which must be later than the date you mail. -
" or-deliver it to us, We may waive these require- -
nments by confirming the date and t1me of eaneel—

" hold in trust for us the proceeds of the... . . ‘

. recovery, and reimburse us to, the- extent T

Al you have made a matenal m1sr

(a) keep these ﬂghts in trust. i"ot~ us ‘-i-:'.-_, - b Jﬂ

(b) execute any lega] papers we‘ need i
and i .

= (1) we ‘are’ subro ated o the extent of our . 9_'- :y ou faﬂ m pay-th
X ¢ ‘procééds. of any settle-

“ment you'‘recover from’ any party’ hable_”'_ S
) ; -0 ..-authorized to, write Lcoverage, .
e (2) if Joiz 6t the person to"or for” b we‘i_‘_ﬁ'

" .. -have made payment has.not recovered._

“‘j

(2) help us ggt Dur mDney back Sl

. How You M Cancel You may c:ancel your C
gmng us i writing of the date to

latlon to  you in wntmg

. How and When We. Ma}r Cam:el. W1thm 89 -
- “days of the policy effective date we may cancel

. this policy by written notice, mailed toyou, After .-
"+ the policy has been in force for more than 89 days, .
. .. we.agree that the liability, medical payments and .
- uninsured motor vehicle” coverages will. not be .
= eanceled except for one; Df the fol ow;mg reasons:

resentatmn'_ .
- to us.in obtaining or renewmg.

"'our Ey nuse or any relanve has lost :
- driving privileges b ‘
7 tion or expiration o "his or her drivers license. -~

I the ;a rsor who lost driving privileges is .
i operator, we

" other than you or the princip

.- willsot cancel this policy during the two-year:

.Guarantee Period shownon. the declarations.
L evpage; However, we have therightto exclude
T such person- ﬁtom the éoverage provided by -
“and fees of col ectlon out of any recov-" ..

-*: this policy-anytime durin; the two-year Guar-
antee Period shown-on the declarations page.
by mailing notice to you at. least 30 days

.. before the exelusmn is effeetwe :

mm when due or

o d.” you move to, or changef your' car ’g reglstra- E

" tion to, a state or-country where we are not e

" However, tHe ‘above limitaticns“on out nght to .
- caneel do mot apply if a company. -we own or
- manage. expresses a wﬂhngness to issue another
- .- policy. - W

CHowe maﬂ g IIOT.].CG ot' cancellatlon to. yau dunng
~~the first 89 days followingythe }[J:ohcy effective
- - date, the cancellation notice will N
: . atleast10 days before the. eaneellatlon date. . .
* representative tD Tecover our pay- CREEN o

' - L After the pohey has:heen-in force formote than S
.. 89 days, any IlOthC of caneellanon wﬂl be matled -

toyou atleasti:ie o 7w SRR
10 dalys before the cancellatlon dafe 1f the o
cance atmn D S Sl

(i) is because you d1d Aot pay the premmm . o

OIT ‘L

A%’

is pohcy or L o

j the S‘IJSPBIISIDII revoca- -

mailedtoyou -



) “The mauhng of fhe notlce shall be sufﬁcwnt prDof ;'.. e
“of notice. : B

.- R Renew:il

‘;-,-?Ifthxs Dhcydprowdes 11ab111ty,medmal payments :

* or -uninsured--motor ‘veficle coverage, rwe will

(2) aﬂ:'ects oniy coverages other than 11ab111ty, 2 :
E medical payments or unmsured motor ve-T -

" “hicle coverages.

' b 30 days before the caﬁceIIatlon effecnve date
T if the cancellaﬁon 15 because of any other.

reason oo

s

o 'Return of Uneamed Premmm If you cancel
" ‘premium may be eariied on a'shott rate-bisis. If il

_-we cancel, premium will be carned on a pro-rata. -

- basis and any unearned premium willbe remrned :

prior.to the cancel]atlon effecnve date. -

-+ - renewsuch coverages for @ sufficient number of
.. pelicy periods to provide coverage. during the -
“+o fwig-year Guarantee Penod shown on, the decla-

o] ratlons page. - .. ARSI L

“It'is agreed that the renewa.l premium w111 be
- basedupon the; rates, in -¢ffect; the coverages
. . carried, the applicable limits of liability, deduct-% =
ibles and other elements that affect the prennum o

7 cthat apply at the time of renewal. -

" Other elements, that may affect _ypur premmm

e mclude but are not hmlted tos -

g_ai “diivers of your car and thelr ages and manta]‘ -

- StaﬂlS‘

e

s your car and its use;’

e, ehgiblhty for d1scounts or orher premmm.'_

- credits; -

accxdent hlStOI'}', or on other factorsh .

A notme of our mtennon to not renew w111 bef .
" “mailed to your last known address at least 30. d
~.before the end of the current policy period,.

m:nlmg of it shall be sufficient proof of notice. If
: ; a two-year Guarantee Period is. shown. on_the:

. declarations page, the policy will not be termi-
. nated fnor to the end of that period. . :

g Thcse agreements to renew are void If _
.8 you fail to pay the premmm when due or - :
" b." the policy is canceled accordmg to condmon' o

- 4. Cance latmn,

6 Change of Resxdence

- When we recelve notice that the Iacatlon Uf pnn—

N c:1pal garaging: of the vehicle described-on'the = o

“declarations page ] has been changed; we have thé -

s right to.recalculate the premium based om the, =
" cover Vghs and rates applicable in the new loca- .

. tion. en the change of location is from ore
.staterto another and you are arisk still acceptable
-0 us atthe time you notify us of the change, we .-
shall replace. ths olicy with. the policy form -
.currently in use in the new state of garaging. The.

“word “state’™ means one of the United States of -
" America, the DIStrlct of Columbla ora provmce" .
: ofCanada RS : '

7 Premmm '." '

The premlum for ﬁns pohcy may vary based u
- the purchase of other insirance from one-o
- State Farm afﬁhated compames

8 Conceaiment or Fraud

There is no coverage under thls pohcy 1f you or_ -
- ‘any .other person insured under this policy has’

R : “ *. " made falsestatements with. the intent to conceal
e ,;d. ) apphcabﬂlty of i surcharge based elther cm_'_ )

or misrepresentany material fact or circumstance- "
~in connectlon w:th any clalm under this pohcy




e aen o Ay B gl

. Ay b.!" e vehicle to bc insired-mhests thc ehglbﬂuy :

' ‘In W;tness Whercof the State Farm Mutual .Automobﬂe Insurance Company has caused ﬂns pohcy to be. =
si gncd by 1ts Premdcnt and Secretary at Bloornmgton Illmms : . .

' f. SECRETARY:"_ S

I Membershlp The mcmbcrshlp fces seflout' in \"' of membcrs and to rccewc;dxwdends the Board.

' this policy, which are in' addition to the premi-- “'of Directors in its discretion may declare in ac- | - -
- ums, are not returnablé butentitle the firstinsured . cordance with reasonable classifications . and -
. named in the declarations to insure one vehicle Eroupmgs of pohcyholdcrs estabhshcd by such- _'
-~ for-an; apphcable coverage, and to insurance for -

f hch df ere dr" : S
ggﬁ'gﬁlgfscovmge o wiich said fees w p a1 . 2 No Conhn'ent Llahlhfy Tlps pohcy' non—as-_

Sessable :

e mxgscoumy r,fonnnues" te{xt@f_e s pch COV_CI: 3 Annual Meetlng. Thc annualvmeetm ‘of the: N
BgEST SRSl 0% memberg of the company shall be held atits .

‘home- office at Bloomington, Iflinois,.on the -

" second Monday. of Tune at the hotir’ of 10:00 . -

~A.M;; unless the Board of Directors‘shall elect. .

- o change ithe time ‘and place’ of such meeting,

requlrements of' the compan}(, and: -

shall be malled each ‘memberat:the - addrcss

T -Wluleﬁus pohcy 1smforce,ﬂ1eﬁmt1nsurednamed -~ /disclosed i in this pnhcy at: least 10r days pnor o
- m fhc dcclaratlons Is enutlcd to vote: atall mcetmgsT-_ = thcrcto : . :

.in: which-case, .but not.otherwise, due notice
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This endorsement is a part of yaur pollcy Excapt for the nhanges it mai.cs all Gthcr terms of the .
remain the same and apply to this endorsement. It 1s effectzve at the Same tlme s your pohcy un];ess a,

dtfferent effective date 1§ specxﬁed by us in wrltmg

L DEF]NED WORDS

~ The definition of insured is changed to read

Insured — means the person, persons or-
organization defined as -inswreds in the

specific coverage. If the information yor .
have provided State Ferm is incorrect or -
.incomplets, or changes during the pohcy

period, State Farm mdy decrease of increase -
the premium during the policy period as set °

_out in the provision titled Premmm of the e L

Conditiong section of this poliey. .

' 2 SECTIONI LI.ABILITY COVERA.GEA

3.

Ttemn 4a undet the sentence that’ ‘reails “In
addition to the Himits -of liability, we will -

pay for an insured any costs lsted below

resulting from such accldcnt." is changed
to read;

4. Expcnses incurred by an msured

a. for loss of wages Or salary up
" to $100 per day if we aasll-cythe
inspered to attend the mal of
acivil spit. -

The provision titled Traifer Coverage is’

'changed to read:

Trsuler Coverége ”

" The hab:hty coverage extcnds to the
ownership, mamtsnance or use hy an.
insured, oft ~

1. trailers desxgnec! to be pulled b 2,
| privafe passemger cor of §

" vefticle, oxcept thosc tra:lers in
Farm xmpleme.nts ‘and faml wa
ons are considered-trailers. while-

" pulled on fpubhc roads by. 2 car
we insure for Hability, * .
Thesc traiiers are not descnbfx‘i i

- the declarations -and’ no extra, pre-
mium is charged. i

ﬁ. the following tratlers orly if ’shey
are described on -the dec amLon.s
page and extra premivm is paid:

a traﬂcrs designed to be pulled

private passenggr gar or .
a utz vehu:te '

A_'Zab.,low S

't
j.

.~ SO O+

" poiurn paid); or

POSCSOF

o b: traﬂar& nat des1gned o be .
" .- pulled by mpnvm’e _passenger o

oarora ify: veit icle

_ “Wheh we refcr to traxIer covmave. m- :

sared me.ans

2 i yaur spnu.ﬂz-
3.

" named inthe- dec}arahons,

your. car, .z newly ‘acqu

JOUT spouse; an

. .above msureds

A-TRAILER IS USED WITH A MO-

ohcy

while wsed with & motor .
3 -Vchjclewhoseusclsshovm. I
as - “commercial” on the ..

are covered evenxfnotda—',‘f
" cribed. and 1g, exu'a pre-

‘ ”;:(‘3),-'wtu1¢nsadas risig for
- offies, stareor%:s;nl;}erspur-

“the relafives of: the ﬁ:stperson :

. ,any other person while u«ﬁgg “

‘car of 4 lemporary. substitute
car, if its dge is within the
scope of consent of you. or

any. dther. _person’ ur orgam-"
zation.itable for the Gise of & + -
pvered. trailer. b}f one of the i

THERE 1S NO COVERAGE WHEN.:a "

_.TOR VEHICLE.TBAT. IS NOT: '@
+{’COVERED. UNDER THE LIABIL: & -

- ITY. COVERAGE OF THIS POLICY

’I”hc paragraph that ;:cads.

SR A : for.

. s.,rvlcus performcd or .

' ”'SECTION H MEDIC&L PAYMENTS .
COVERAG

‘ MEDICAL EXPENSES

'I'h¢sc mcm'md “xpsns::s must bﬂ ~
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b, med:cal hes, me.daca~ L .
supples, medios” -,

tion or drugs pre

by a medical providér hcensed

by the state to provide the
cﬁic medical Smcss, and

: 2 for funeral s&rvices.
is deleted. R
b, The fuIIowmg is added

Expenses are reasonablé only 1f thﬂy e

consistent with the usual fees charged

et e o tiime of

by the mfglonty of similar medical Kro}; :
ic;

wdcrs in the geographical area in wi

the expenses were mcur_re.d fnr the sper . N

cific medical service,

Services are necessary mﬂg]cxglﬂm se.w—'_" RS
provider

* ices are rendered by a
* within the legally authorized scope of the
provider’s practice and are essential in

achieving maximum medical -improve- - -
ment for the ba&!y mjury mlstamad in.

the accident.

4. SEC’I‘ION I - UNIN’SURED MGTOR VE- .
SURED

" HICLE ~ COVERAGE U AND UNIN;

MOTOR VEHICLE PROPERTY DAMAGE =

COVERAGE UL’

a, ltem 1 of the par Ph begmnmg “An. .
=5 not meluds . .-

uninsured motor vehicle
g land motor vehicle:™ is- changed to read:”

An uninsured motor vehicle does not

include a land motor vehicle:

1. that has apphcabie Ilab;hty A
coverage in the policy upder.
which the uninsured ‘motor -

- vehicle coverage is provldad S

b Thé fol]omng is added to the provxsmn ti

tled Deciding Pault and Amount; -

Subject to jrem 3¢ of Our R!ght toRe.. ' -
cover Onr Payments under CONDL-
TIONS, any demand for arbitration will .7
- be baxred unless the writicn demand for - -
atbitration js made within lwo years aftcx"

_-the date of the accident.-

- Subject to item 3¢ of Our Right to Re-
cover Omr Paynients under CONDL . © ..
- "TIONS, any sutt filed against s will be

“barred unless thc suit is ﬁlcd bﬂfcre ths e 's:placement *of - the”, windshicld -and you: L

later of:

1. 60 days after we re.fusa to consent i - - "
a writien demand for arbitraion; er ¢

2. two years after the date of the Be- o

cident, However; ..

2. for any -claim mvo}vmg T
motor  vehicle msureti for ..

"-;_'c.

. L FOR_ANY INSURED, IFTH.A:I

8l The followm
"+ SIVE - €O
- _-—COVERAGE G-

: ‘: paymentio fhe dngmred; - - - .-"

ifo The following is sddéd io EMERGENCY.
.:; ROAD SERVICE - COVERAGE H: .

e,

Lﬁury !1abxhty ar’ the_'j: :

: & ‘accident’ but the -
*Hmits of Hability are less than - © .}-
the limits for uninswred mos -
tor ~vehicle. . cnvcrage under
difs: pohcy, e two tgcaz- period - S
. begins onthe date the izsured, | 7
zhﬂﬁxbgg% consent, is;t]tjlgls With foT
< the y. injlry by -
: '_'-sureroronthcdatcweadvance '

budzly in

"*b. . if the insurer of the owner or
" -pperator’ of. the unm.s‘ured
. motor vehiclé iz declared in--
‘solvent; the' two year eriod |
~begins on 'the date the: ii= '
.-, sured receives nohce of thg.
: : ':.?ms.olvency
Itcms 1 and 2o of Whei -Coveraoe U
. Doses Not Apply are changed fo read:

THERE IS'RO COVERAGE: :

- INSURED OR HIS OR HER PER-
.- .SONAY, REPRESENTATIVE SET-
" TLES-WITH ANY,PERSON. OR .
- ORGANIZATION WHO MAY BE

_LIABLE FOR THE BODILY IN- .
* JURY' WITHOUT ‘OUR. WRIT-
-, TEN CONSENT.”,

3. FOR - BOBILY INJURY TC- AN
ST INSU EL: -

WHILE OPERATING OR.OC
_-_-cummva.A MOTOR VEH- -

. BY.¥OU, YOUR SPOUSE OR
- ANY RELATIVEIFITISNOT -
.- INSURED . FOR TEHS CDV—
Itsm 2b of When Coverage U Dues Nof.
App]y is. deletcd S Lo

added 1o CC)N[PREHEN L
A.GE D and: COLLISION

Ifwe offer to‘-j)ay for thcmpaxr ofuam-
; aged windshield glass instzad of the re-

" agres-to havesuch repair made, we' wﬂL.-
the " full cost Oﬁ?:pamnﬂ the wind- .

. We will pay- ﬁ:ﬂfmrcestyou mcmfor PR
_your car for 1ocksrmﬂ1 smwws, up o

6935
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one hour, to open your car if your key is

, lost, stolen or locked inside yeur car.:

We will

6. CONDITIONS

a. lem a, Policy Terms, of condition I,
icy Changes,.is changed to read:

& Policy Terms. The terms of this

pay only the cost of labor.

}’ol-

.
"1
H
-1
1
i
'
1

Jonly by
(1) anendorsement issued by us; or
_ (2) the revision of this policy
- formto give'broader coverage
without an extra charge, |
. BNy COVerage yey camry is

changed to give broader cov- -

erage, we will give you the

issuance of a new policy as

of the dale we maks the

- - - - change effective. o

B, Item d of condition 2, Soit Against Us, is
chanped to read: T :

d, under uninsured motor  vehicle

. coverage unless, subject to item

3¢ of Our Right to Recover Our
FPayments under CONDITIONS,

" (1) 60 days after we refuse t§

for arbitration; or

{2) two years after the-date of th
accident. However:

- motor vehicle insured for
- bodily injury Hability at the
fime of the accident, but
the Limits of Hability are
"less than the Hmits for in-

- erage under this policy, the
two year |

our -consent, settles with
the bodily injury Hability
“insurer of on the date we
advance payment to the
wnsired; ST

(b) if 1
or operator of the umin-
sured moter vehicle is de~

- date the insured receives
notice of the msolvency,

policy may be changed or waived

broader coverage without the -

the suit is-filed before the later of: .

consent to & written demand | .

() for any claim involving &

insured motor vehicle cov-" .,

period begins on', -
the date the insured, with .

if the insurer of the owner

. clared insolvent, the two
year period begins on the

T

. ¢, Condition 5, Renewal, is changed to read: -
" Renewal -0 -~ . )
If this policy provides Bability, medical . -
payments or udinsared notor vehicle
- coverage,; we will renew such cover.
ages for a sufficient number of policy
- periods fo provide coverage dwing the
* two-year Cuaraniee Period stiown on
the declarations page. 'We may atmend
- the provisions and conditions of those *.
coverages any time dumng the inifial - ;
two-year Guarantee Period or any subss- -
quent-Guarantee Period, . . - :
‘1t is agreed that the renewal premium. -
- will be based upon the rates I effect,
the coverages -camied, the applicable
limits of liability, deductibles and
" other elements that affect the premmum
fhat apply at the time.of renewal.
Other - elements that may. affect your
premium inchide, but are not Timited to:
& drivers of your car

and marital status;..
yourcaranditsusey . ¢

" eligibility -for discounts. or other
premium credits;” 1 . . - -

. é;;ﬁli_cahility of 2 surcharge based -

either on -accident history,.or o |
© cotherfactors, .. ¢ o

A nofice of onr intention to not Tenew

-+ will be mailed té yorr last known ad- -

- *diress at least 30) days before the end of -

the Guarantee PPeriod. The mailing of

it shall be sufficient proof of nofice,

- . The policy will not be terminated

. - priof to the end of the two-year Guar~

. - ‘=ntee-Period shown -on the declara- -

:" tions page. Al the end'of the cumrent .

. Guarantee Period, a subseguent Guar-

. . antee Period may be provided..

" " Theso agresménts to rencw are Void if; - .

a. ‘you fail t. pay the premium when ©

G- dwejor oo o .

b. the policy is canceled according =

. - tocondition 4. Canceliationn. -~
-4 %ﬁa, condition Change:of Residence is-de-

and their ages
b.
€.

..d' .

s

" & Thecondition Prentiums changed oreads

The premium for this policy may vary
base i the. purchase of other in-

u%?n

surance from one of the State Farm af-
: - filiated compardes. .-
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Thc premium for this pohcy is based
on information -State Farm has e~
cetved from You or other sources, If
the information is incorrect or incom-

plete, or changes during the policy pe- -
_riod, you must inform State Farm of -

_any_changes regarding the following:

1. yourcar, orits use, mcludmg :

anmal mileage;

2. thcpmam who reéulaﬂy dnve L
your cay, including newly h- -

. censed famzly mcmb"rs, N
3. yeur marita] status; or_.

.

a

ST

Yau amee that -if this mformaﬂon or

unng the policy..

uring the policy -

5’

pay for any increase in pwmnm

‘the- Jocation: ‘where: ybr‘zi--';ar‘._-: '
'1spnnc:1pally garaged. "7 L

any ‘other. information. used ‘to deter- -
- mine the premium 1suncarrect or.in-. %
-Complete, > or -“Changes during thc
.. policy period, 'we migf decrease or in-.
.. crease ihe premivm

: period - based . upon Tthe -corrected,
_cnmpletc*cr or changcd mfnrmat:on. B
- Ypu agree. that if the | dpre.mmm is de-
“creaged or increased

‘ period, Stats Farm will refund of credit ..

' m{{ouan decrease’in; premium. and_}'ou ..
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Desiree Holt et al., Plaintiffs-Appellees, v. Antonio Almendarez et al., Defendants-
Appellants, American Family Insurance et al., Defendants-Appellees.

No. 98AP-422

COURT OF APPEALS OF OHIO, TENTH APPELLATE DISTRICT, FRANKLIN
COUNTY

1998 Qhiv App. LEXIS 5944

December 10, 1998, Rendered

PRIOR HISTORY: [*1| APPEAL from the. Franklin
County Court of Common Pleas.

DISPOSITION: Judgment affirmed.

COUNSEL: Jami 3. Oliver and Robert D. Erney, for
plaintiffs-appellees.

John C. Cahill, for defendants-appellants.

Frost & Maddox Co., L.P.A., and Mark S. Maddox, for
defendants-appelless.

JUDGES: MASON, 1. YOUNG and TYACK, )., con-
cur,

OPINIONBY: MASON

OPINION:
(REGULAR CALENDAR)

OFINION

MAGSON, J.

On September 6, 1996, plaintiff-appellee, Desiree
Holt, stopped at an intersection behind a truck owned by
defendant-appellant, Dublin City Schools, and operated
by defendant-appellant, Antonio Almendarez, an em-
ployee of defendant-appellant, Dublin City Schools
Board of Education. At the intersection, Almendarcz
realized that he had pulled out too far into the intersec-
tion and put his truck into reverse, backing up mto Holt's
autemobile. Minor damage was done to Holt's automo-
bile and no injuties were reported at the scene. As a re-
sult of this accident, Holt and her husband filed a lawsuit
apainst Almendarez, Dublin City Schools; Steve Ander-
son, Superintendent; and Dublin City Schools Board of

Education (hereinafter referred to collectively as "Board
of Education"),

At the time of the accident, Holt [*2] was insured
by defendant-appellee, American Family Insurance, who
was subsequently added as a defendant. On November
17, 1997, the Board of Education filed a motion for
summary judgment, arguing that Holt was entitled to
receive uninsured motorist coverage from American
Family and, as such, pursuant to R.C. 2744.05(B), the
Beard of Education would be entitled to deduct those
benefits from any award rendered in this case. This mo-
tion was denied. On or about February 6, 1998, the
Board of Education filed a second motion for summary
judgment, which was also denied. The trial court
awarded Holt $ 5,000 in compensatory damages and
found that American Family's medical payment coverage
was triggered by the accident, Thus, the Board of Educa-
tion was entitled to receive credit for any medical pay-
ments made. However, the trial court found that Ameri-
cah Family's uninsured motorist coverage was not trig-
gered by the accident. Furthermore, the trial court found
that the Board of Education was not immune and, as
such, found that there was no other insurance which
would be deducted before the Board of Education paid
the damage award. The Board of Education appealed the
decision of the Franklin County |*3] Court of Common
Pleas granting summary judgment to Holt and American
Farmnily, nssigning the following errors:

"1. The trial court committed reversible
error when it denied the Board of Educa-
tion's original motion for summary judg-
ment.

A- %0
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"2, The trial court committed reversible
error when it denied the Board or Educa-
tion's second motion for summary judg-
ment.

"3, The trial court failed to find that
American Family insurance had an unin-
sured motorist obligation to the Plaintiffs
as a resuft of the September 6, 1996
automobile accident.

"4 The trial court failed to find that the
Plaintiff was entitled to receive uninsured
motorist coverage benefits from American
Family Insurance as a result of the Sep-
tember 6, 1996 automobile accident.

*5. The trial court erroneously concluded
that the board of education's cross-claim
in declaratory judgment failed to statc a
claim upon which relief could be granted.

"6, The trial court failed to deduct the un-
insured motorist coverage in American
Family Insurance's policy from the award
rendered in this case.

"7, The trial courl's finding that the board
of education has [*4] the primary pay-
ment obligation when the Plaintiff are en-
titied to receive insurance benefits from
another source was improper.

"8, The trial court's finding that American
Family Insurance had no uninsured mo-
torist payment obligation to the Plaintiff
was impropet."

The Board of Education's assighments of error are inter-
related and the dispositive issue can be summarized as
follows: Is Holt entitled to collect uninsured motorist
benefits from her insurance company, American Family?

If Holt is entitled to coflect uninsured motorist benefits,
then R.C. 2744.05(B) requires that all insurance be ex-
hausted before the political subdivision must pay. How-
ever, if Holt is not entitled to coliect uninsured motorist
benefits, then there would be no other collateral source
of insurance and the Board of Education must pay the
judgment rendered.

In awarding summary judgment to Holt, the trial
court made the following findings:

" kk¥ In the case at bar, the Board is not
immune from liability for the actions of
its employees. R.C. 2744.03¢B). Like-
wise, the employee tortfeaser's immunity
does not bar the Plaintift from recovering
from the Board. Therefore, the tortfeaser
[*5] employee's immunity from liability
does not in turn trigger the Plaintiff's UM
coverage because the tortfeaser's em-
ployer, the Board, is still liable for the
acts of its employees performed during
the scope of their employment. 1d. The
rule of law in Ohio that tortfeaser immu-
nity acts to trigger the availability of UM
coverage is the exception, and not the
rute. Again, under Ohio law, immunity
has been held to trigger UM coverage, but
only when said immunity completely bars
an injured policy holder's recovery.
Therefore, the Plaintiff's UM coverage 15
not available and the Board may not de-
duct said coverage from any award ren-
dered in this case."

When reviewing a trial court's ruling on summary judg-
ment, the court of appeals conducts an independent re-
view of the record and stands in the shoes of the trial
court, Jones v. Shelly Co. (1995), 106 Ohio App. 3d 440,
445, 666 N.£.2d 316. Summary judgment is appropriate
upon a demonstration that: (1) there is no genuine issue
of material fact; (2) the moving party is entitled to judg-
ment as a matter of law; and (3) that reasonable minds
can come to but one conclusion, and that conclusion is
adverse fo the party against whom |*6] the motion for
summary judgment is made, who is entitled to have the
evidence construed most strongly in his favor. Harless v,
Willis Day Warehousing Co. (1978), 54 Ohio 5t 2d 64,
375 N.E.2d 46.

It is undisputed that, in the case at bar, the Board of
Education is a political subdivision pursuant to R.C
2744.01(F). 1t is also undisputed that Almendarez was

A- 3l
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acting within the scope and course of his employment at
the time of the accident and, as such, is immune from
liability pursuant to RC. 2744,03(¢}. The Board of Edu-
cation stipulated that Dublin City Schools and their em-
ployees have a § 2,000,000 liability insurance policy
with Nationwide Insurance. The Board of Education
does not claim any statuiory or common-law immunity

for itself, but claims that the immunity granted to Al-

mendarez triggers the uninsured motorist coverage of
Holt's insurance policy. We disagree.

Palitical subdivisions arc provided general immunity
putsuant to R.C. 2744.02¢4}, unless the facts of a claim
come under one of five exceptions contained in R.C.
2744.02(B). In the case at bar, the relevant section is R.C.
2744.02¢B)(1), which provides:

"Except as otherwise provided in this di-
vision, political [*'7] subdivisions are li-
able for injury, death, or loss to persons or
property caused by the negligent opera-
tion of any motor vehicle by their em-
ployees upon the public roads, highways,
or streets when the employees are en-
gaged within the scope of their employ-
ment and authority, *** "

In addition to the general immunity provided to political
subdivisions, R.C. 2744.03 bestows certain additional
defenses and immunities on the political subdivision and
its employees. Relevant to this appeal s RC
2744,03(A)(5), which states:

"The political subdivision is immune from
liability if the injury, death, or loss to per-
sons or property resuited from the exer-
cise of judgment or discretion in deter-
mining whether to acquire, or how to use,
equipment, supplies, materials, personnel,
facilities, and other resources, unless the
judgment or discretion was exercised with
malicious purpose, in bad faith, or in a
wanton and reckless manner.”

There have been no aliegations that Almendarez acted
with malicious purpose, in bad faith or in a wanton and
reckless manner. Accerdingly, in order for this defense
to apply, the Board of Education must establish that the
act of driving the truck |*8] involved an exercise of
judgment. n a factually analogous case, this court has
held that the legislature could not have intended that the
operational act of a school bus driver in deciding whether

or not to pass a bicycle rider would constitute discretion-
ary acts for which immunity is provided. Siders v. Rey-
noldsburg School Dist. (1994), 99 Ohio App. 3d 173, 650
N.E.2d 150,

Therefore, after a review of the record and applica-
hie statutes, we find that, while Almendarez is immune
from liability, there is no statutory authority for the
Board of Education to claim immunity based solely on
the immunity of Almendarez. Accordingly, the Board of
Education's citation to R.C. 3937./8, which provides that
an insurer must pay uninsured motorist coverage 10 an
insured where the tortfeaser is immune, is not applicable
to the case at bar because the Board of Education is not
immune.

The basic purpose of the uninsured motorist statute,
R.C 3937.18, is to protect persons injured in an automo-
bile accident from uncompensated losses because a tort-
feaser lacked liability coverage. York v. State Farm Fire
& Cas. Co. (1980), 64 Ohio St. 2d 199, 202, 4714 N.E.2d
423. R.C. 3937.18 provides, in pertinent [*9] part:

"No automobile liability or motor vehicle
liability policy of insurance insuring
against loss resulting from liability im-
posed by faw for bodily injury or death
suffered by any person arising out of the
ownership, maintenance, or use of a8 mo-
tor vehicle shall be delivered or issued for
delivery in this state with respect to any
motor vehicle registered or principaliy ga-
raged in this state unless both of the fol-
lowing coverages are provided to persons
insured under the policy for loss due to
bodily injury or death suffered by such
persons:

"{1) Uninsured motorist coverage, which
shall be in an amount of coverage equiva-
lent to the automobile liability or motor
vehicie liability coverage and shall pro-

vide protection for bodily injury or death
L

"For purposes of division (A)1} of this
section, a person is legally entitled to re-
cover damages if he is able to prove the
elements of his claim that are nceessary to
recover damages from the owner or op-
erator of the uninsured moior vehicle. The
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fact that the owner or operator of the un-
insured motor vehicle has an immunity,
whether based upon a statute or the com-
mon law, that could be raised as a defense
1*10] in an action brought against him by
the person insured under uninsured motor-
ist coverage does not affect the insured
person's right to recover under his unin-
sured motorist coverage."

The phrase, "legally entitled to recover,” means the in-
sured must be able to prove the elements of his or her
claim. Swmwalt v. Allstate Ins. Co. (1984), 12 Ohio St
3d 204, 466 N.E.2d 544. Holt would anly be legally enti-
tled to recover uninsured motorist benefits if she was
injured by an uninsured motorist. We have found that the
Board of Education is not immune from Hability. Fur-
ther, the Board of Education stipulated that it holds an
insurance policy with Nationwide for § 2,000,060, Con-
sequently, the Board of Education's arguments must fail.

The Board of Education further argues that the pro-
visions of R.C, 2744.05¢B), are applicable to the case at
bar, We disagree.

R.C. 2744.05(B) provides, in pertinent part:

"If a claimant receives or is entitled to re-
ceive benefits for injuries or loss aliegedly
incurred from a policy or policies of in-
surance or any other source, the benefits
shall be disclosed to the court, and the
amount of the benefits shall be deducted
from any award [*11] against a political
subdivision recovered by that claimant.
No insurer or other person is entitled to

bring an action under a subrogation provi-
sion in an insurance or other contract
against a politicat subdivision with respect
to such benefitg, *** "

The Supreme Court has noted that this statute serves two
purposes: (1) 1o conserve the financial resources of po-
litical subdivisions by limiting their tort liability; and (2)
to permit injured persons who have no source of reim-
bursement for their damages to recover for a tort com-
mitted by a political subdivision. Menefee v. Queen City
Meiro (1990}, 49 Ohnio St 34 27, 29, 550 N.E2d 18]
Furthet, the court has stated that the purpose and lan-
guage of R.C. 2744.05(B) evinces a legislative intent to
place the financial burden on the insurer and not the po-
liticat subdivision. Galanos v. Cleveland (1994), 70 Ohio
St 3d 220,221, 638 N.E.2d 530,

However, because Holt is not legally entitled to re-
ceive uninsured motorist benefits because the Board of
Education is not immune from liability and is covered by
liability insurance, R.C. 2744.05(8) is not applicable to
the case at bar.

We find that summary judgment was properly
granted, 1#12] as there is no genuine issues of material
fact and reasonable minds can reach but one conclusion.
The Board of Education is not entitled to use the provi-
sions of R.C. 2744 05(B) because there is no other insur-
ance o which Holt is legally entitled to receive.

The Board of Education's assignments of error are not
well-taken and are overruled, The judgment of the trial
court iz affirmed.

Judgnment qﬂf}'med
YOUNG and TYACK, JJ., concur.
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OPINION
FAIN, J.

|*P1] This is a dispute over who is primarily liable
for injuries incurred by Western Rogers as a result of a
motor vehicle collision caused by the negligence of an
employee of the City of Dayton. State Farm Mutual
Automobile Insurance Company, the underwriter of a
policy of uninsured/underinsured motorist insurance is-
sued to Rogers, contends that because the City of Dayton
is self-insured, in a "practical sense,” its liability is ex-
cluded from the scope of the uninsured/underinsured
motorist coverage. This would leave the City of Dayton
responsible for damages. The City of Dayton contends
that it is not self-insured, so that its liability is not ex-
cluded from the scope of the uninsured/underinsured
motorist coverage, with the result that State Farm is re-

sponsible, |**2] and subrogation is not permiited
against a municipality.
[*P2] The City of Dayton obtained summary

judgment in its favor, from which State Farm appeals.
We agree with the trial court that the City of Dayton is
not, as a matter of law, self-insured. Therefore, the
judgment of the trial court is Affirmed,

1

[*P3] In April, 2002, Earl Moreo, 111, a traffic sig-
nal electrician employed by the City of Dayton, was dis-
patched to the intersection of Emerson and Salem Ave-
nues in Dayton. After checking the operation of a traffic
signal, he began 1o execute a U-turn and struck an auto-
mobile owned and operated by Western Ropers. Rogers
had an automobile insurance policy issued by State
Farm. The insutance policy provided for uninsured mo-
torist coverage.

|*P4] Rogers brought this action against the City of
Dayton and Moreo, Rogers alleges that the City of Day-
ton and Moreo are Hable for his injuries, and that State
Farm is also monetarily responsibie to pay for his inju-
ries within the limits of his uninsured/underinsured mo-
torist ("UM/UIM™) policy provisions. All four of the
parties filed motions for summary judgment. State Farm
moved for summary judgment on the ground that Rogers
|[**3] was not entitled to uninsured motorist benefits
under his State Farm policy, because the City of Dayton
is a self-insured entity, not an uninsured entity. Moreo
and the City moved for partial summary judgment on the
grounds that they are immune from liability, the City is
uninsured for purposes of determining Rogers's entitle-
ment to UM/UIM benefits under R.C. 3937.18, and they
are entitled to an offset for any UM/UIM benefits Rogers
was entitled to receive from State Farm.

1*P5] The trial court granted Rogers's motions for
summary judgment, holding that State Farm would be
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held financially responsible to the limits of its uninsured
motorist coverage if the City of Dayton and/or Moreo
were found legally responsible for Rogers's injuries. The
irial court granted Moreo's motion for summary judg-
ment, holding that Moreo is immune from liability under
Chapter 2744 of the Revised Code. The trial court
granted the City of Dayton's motion for summary judg-
ment, holding that the City is "uninsured” for purposes of
the uninsured motorist policy. The trial court denied
State Farm's motion for summary judgment.

|*P6] State Farm moved for reconsideration of the
[**4] trial court decision relating to the motions for
summary judgment. The trial court denied State Farm's
motion for reconsideration, Thereafter, the trial court
entered an order finding no just reason for delay. State
Farm appeals from the summary judgment rendered
against it.

I

[¥P7] State Farm asserts four assignments of error,
as follows:

|*P8] "THE TRIAL COURT ERRED IN
DENYING APPELLANT STATE FARM MUTUAL
AUTOMOBILE INSURANCE COMPANY'S MOTION
FOR SUMMARY JUDGMENT AND GRANTING
APPELLEE CITY OF DAYTON'S MOTION FOR
SUMMARY JUDGMENT,

[*P9]  "THE TRIAL COURT ERRED IN
HOLDING THAT THE CITY OF DAYTON WAS NOT
A SELF-INSURED ENTITY UNDER OHIO LAW,
AND, CONSEQUENTLY, THAT THE PLAINTIFF
WAS ENTITLED TO UM/UIM COVERAGE UNDER
HIS STATE FARM POLICY OF INSURANCE.

I*P1¢] "THE TRIAL COURT ERRED BY
CONSIDERING ONLY WHETHER THE CITY OF
DAYTON WAS SELF-INSURED UNDER THE OHIO
FINANCIAL RESPONSIBILITY ACT AND NOT
CONSIDERING WHETHER THE CITY WAS SELF-
INSURED UNDER OTHER OHIO STATUTES AND
QHIO COMMON LAW GOVERNING FINANCIAL
RESPONSIBILITY.

[*P11] "THE TRIAL COURT ERRED IN
HOLDING THAT THE CITY OF DAYTON IS5 NOT
SELF-INSURED UNDER THE LANGUAGE OF THE
STATE FARM POLICY."

[*P12] |**5] We will address State Farm's four
assignments of error together because they all turn upon
whether the City of Dayton is self-insured for purposes
of the insurance policy and R.C 3937.18. "Appellate
review of a decision by a trial court granting summary
judgment is de novo." Cox v. Kettering Medical Center,
Montgomery App. No. 20614, 2005 Ohic 5003, P 33.

[*P13} This appeal relates to an action commenced
by a plaintiff, Rogers, seeking to recover damages flow-
ing from an autemobile accident allegedly caused by the
negligence of an employee of the City of Dayton, Moreo,
"[Plolitical subdivisions are liable for injury, death, or
loss to person or property caused by the negligent opera-
tion of any motor vehicle by their employees when the
employees are engaged within the scope of their em-
ployment and authority.” R.C. 2744.02(B){1). It is undis-
puted that Moreo was engaged within the scope of his
employment and authority, Pursuant to R.C. 2744.03(4),
an employee of the City of Dayton has immunity from
liability in a civil action brought to recover damages for
injury to persons allegedly [**#6] caused by any act or
omission in connection with a governmental function,
Therefore, Moreo arguably is immune from liability to
Rogers. Unlike its employee, however, the City of Day-
ton does not have immunity from Rogers's action, See
R.C. 2744.02(B)(1), 2744.03(4}. Thus, the question be-
comes who should pay for damages resulting from
Moreo's alleged negligence arising in the course of his
employment with the City.

|*P14] State Farm makes the straightforward ar-
gument that the City should pay the damages, because
the alleged negligence of the City's employee caused
Rogers's injuries, the City has not articulated any basis
on which the City should be granted immunity, and the
City has not shown that it is unable to pay damages to
Rogers. This approach was eloquently endorsed by Judge
Painter in Safe Auto Ins. Co. v. Corson, 135 Ohio App.
3d 736, 2004 Ohio 249, 803 N.E2d 863, P 5-1%:
"Corson owned an insurance policy with Safe Auto. The
policy included uninsured-motorist and underinsured-
motorist (UM/UIM') coverage. Responsible people buy
UM/UIM coverage to protect themselves apainst irre-
sponsible drivers who do not have any insurance |**7|
or enough insurance. . . . But the city did not buy insur-
ance to cover these damages. Neither did it comply with
the rules to be a 'self-insurer' under the UM/UIM stat-
utes. It simply chose to pay damages or judgments out of
the city coffers, which is perfectly proper. The city
somehow concocted the theory that someone else should
pay. That someone else was Safe Auto. This was evi-
dently because Safe Auto was the only insurance com-
pany involved. But why should Sate Auto-the insurance
company for the innocent driver-pay damages the city of
Cincinnati owes? . . . [T]he city of Cincinnati was not
required to follow the self-insurance certification meth-
ods prescribed by the financial responsibility law. Be-
cause it was presumed to be responsible, it did not have
to file papers with the state guaranteeing that it was able
to pay damages. The city was allowed to pay out of city
coffers. Somehow, the city interpreted this to mean that it
was uninsured, unself-insured, and unliable. The city's
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argument is that, by not complying with a law it does not
have to comply with, it can escape paying what it owes.”

[*P15] In our view, the General Assembly has
clearly commanded a different [**8] result. R.C
4509.72(A4) provides as foliows:

[*P16] "Any person in whose name more than
twenty-five motor vehicles are registered in this state
may qualify as a self-insurer by obtaining a certificate of
self-insurance issued by the registrar of motor vehicles as
provided in division (B) of this section.”

[*P17} Because the City of Dayton owns more than
25 motor vehicles, it could obtain a certificate of self-
insurance, and thereby qualify as a self-insurer under
Ohio Revised Code Chapter 4509, entitled "Financial
Responsibitity." It did not do so.

[*P18] At the relevant time, which the parties rec-
oghize is the most recent renewal of State Farm's
UM/UIM  policy preceding the accident, RC.
3837.18(K)(3} defined "uninsured motor vehicle" as fol-
lows:

|*P19] "(K) As used in this section, 'uninsured mo-
tor vehicle' and 'underinsured motor vehicle' do not in-
clude any of the following motor vehicles:

Isz“I 1 ok

[*P21] "(3) A motor vehicle self-insured within the
meaning of the financial responsibility law of the state in
which the motor vehicle is registered.”

1*P22| Because the motor vehicle the |**9| opera-
tion of which caused Rogers's injuries was not self-
insured within the meaning of the financial responsibility
law of Ohio, R.C. Chapter 4509, it was not excluded
from the definition of an uninsured motor vehicle, within
the plain meaning of R.C. 3937.18¢(K)(3}. Consequently,
as the trial court held, Rogers's injury was within the
scope of State I'arm's uninsured motor vehicle coverage.

[*P23} R.C. 2744.05(B} provides as follows:

[*P24] "If a claimant receives or is entitled to re-
ceive benefits for injuries or loss allegedly incurred from
a policy or policies of insurance or any other source, the
benefits shall be disclosed to the Court, and the amount
of benefits shall be deducted from any award against a
political subdivision recovered by the claimant. No in-
surer or other person is entitled to bring an action under a
subrogation provision in an insurance or other contract
against a political subdivision with respect to such bene-
fits."

|*P25} It is the colfateral source rule clearly set
forth in R.C. 2744.05¢(B) that establishes the result to
which Judge Painter took offense in Safe Aute Ins. Co. v

Corson, supra, |**10{ because it shifis the financial
responsibility from a municipality that has employed an
immune tortfeaser to the insurance carrier that has pro-
vided uninsured motorist coverage to the tort victim,
while charging the tort victim a premivm for that cover-
age. Without endorsing the reasoning, we can imagine
the Ohio General Assembly having decided, as a matter
of policy, that it is preferable to impose the financial
harm resulting from a motor vehicle tort upon a commer-
cial insurance carrier, who has received a premium for
uninsured motorist coverage, as opposed to either: (1) the
tort victim; (2) the municipal employee who was acting
within the scope of duties for which immunity is pro-
vided under R.C. 2744.02; or (3} the municipality that
employed the tortfeasor. In short, the General Assembly
appears to have adopted a schedule of preference for who
should bear the harm of a tort caused by a municipal
employee acting within the scope of his immunity as
follows: (1) an insurance carrier providing uninsured
motorist coverage to the victim, if there is one; (2) the
municipality; and (3} the tort victim. The General As-
sembly has obviously found public policy in favor
[**11] of immunity for the municipal employee, and has
decided that of the three other potential bearers of the
loss, the tort victim is the least able to sustain the loss,
the municipality is the nexi least able to sustain the loss,
and the insurance carrier is in the best position to sustain
the loss. While we might not agree with this schedule of
preference, we do not find it to be irrational.

[*P26] State Farm's assignments of error are over-
ruled.

Hi

|*P27] Al of State Farm's assignments of error
having been overruled, the judgment of the trial court is
Affirmed.

WOLFF, P.1,, concurs,
DISSENT BY: DONOVAN

DISSENT
DONOVAN, 1., dissenting;
|*P28} Idisagree.

|¥P29] Judge Painter's approach is consistent with
the purpose behind UM/UIM coverage. "The purpose of
UM/UIM coverage is to protect persons from losses
which, because of the tortfeasor's lack of liability cover-
age, would otherwise go uncompensated." 58 Ohio Ju-
risprudence 3d {2005) 435-36, Insurance, Section 999. It
is undisputed that, despite Moreo's immunity from liabil-
ity, the City is liable for damages arising from Moreo's
negligent acts within the course of his employment with
the City. Also, there has |**12] been no argument that

A- 3



Page 4

2007 Ohio 673, *; 2007 Ohio App. LEXIS 600, **

the City is unable to pay such damages. Thus, it appears
that the City of Dayton is able to compensate Plaintiff for
his damages and there does not appear to be any risk of
Plaintiff going uncompensated due to a lack of liability
coverage on the part of the City of Dayton, Therefore,
forcing State Farm to pay damages to Plaintiff does not
appear to fit within the purpose of UM/UIM coverage.

|*P30} The trial court and majority reject Judge
Painter's common sense approach and find that the City
was uninsured within the meaning of the uninsured mo-
torist statute and State Farm's insurance policy with Mr.
Rogers. Pursuant to the version of R.C. 3937./8(K) ap-
plicable to the present dispute, a motor vehicle is ex-
cluded from the definition of "uninsured motor vehicle”
where the motor vehicle is self-insured within the mean-
ing of the financial responsibility Jow of the state in
which the motor vehicle is registered. The insurance pol-
icy between Plaintiff and State Farm provides a similar
exclusion from the definition of uninsured motor vehicle.
State Farm argues that the City of Dayton's motor vehicle
is excluded from the definition [**13] of uninsured mo-
tor vehicle because the City of Dayton is self-insured. On
the other hand, the City of Dayton argues that it is not
self-insured within the meaning of the financial respon-
sibility law of Ohio.

[*P31] "Self-insurance’ is the retention of the risk
of loss by the one bearing the original risk under the law
or contract. it is the practice of setting aside a fund to
meet losses instead of insuring against such through in-
surance, self-insurance being the antithesis of insurance,
for while insurance shifts the risk of loss from the in-
sured to the insurer, the self-insurer retains the risk of
ioss imposed by law or contract.” 57 Ohio Jurisprudence
3d (2005) 317, Insurance, Section 247. The City con-
cedes that it is setf-insured in the sense that it does not
purchase automobile insurance and it does set aside cer-
tain monetary amounts each year in its budget for the
payment of claims against the City.

[*P32] The City's decision not to purchase insur-
ance is perfectly acceptable. R.C. 2744.08(4)(2)(a} pro-
vides that a "political subdivision may establish and
maintain a self-insurance program relative to its and its
employees' potential lability |**14] in damages in civil
actions for injury, death, or loss to persons or property
allegedly caused by an act or omission of the political
subdivision or any of its employees in connection with a
governmental or proprietary function. The political sub-
division may reserve such funds as it deems appropriate
in a special fund that may be cstablished pursuant to an
ordinance or resolution of the political subdivision . . . "

|*P33] The City of Dayton's self-insurance pro-
gram is provided for in its Municipal Code. Pursuant to
Sec. 36.203 of the Dayton Municipal Code, judgments

on personal injury claims are limited to funds that have
been "specifically appropriated on an annual basis for
payment of claims and judgments.” Further, Sec. 36.204
requires the City Manager to submit annually to the City
Commission a recommended appropriation for payment
of claims and judgments. In determining the amount of
funds to be appropriated, the City Manager and Commis-
sion may consider the list of non-exclusive information
set forth in Sec. 36.204(A)-(]).

[*P34] The trial court held and the majority con-
curs that being self-insured in this “"practical sense™ does
not necessarily mean that the City |**15] is self-insured
in the relevant, legal sense. State Farm disagrees, arguing
that the Supreme Court's holding in Grange Mut, Cas.
Co. v. Refiners Transport & Terminal Corp. (1986), 21
Ohio St.3d 47, 21 Ohio B. 331, 487 N.E.2d 310, supports
a finding that the City is self-insured rather than unin-
sured for purposes of R.C. 3937.18(K} and the insurance
policy. The City responds that whether it is self-insured
in the practical sense is irrelevant, because the inquiry
necessitated by R.C. 3937.18(K} and the insurance policy
is whether the City is self-insured within the meaning of
the financial responsibility law. The City contends that
the motor vehicle driven by Moreo cannot be considered
self-insured within the meaning of the financial respon-
sibitity law of Ohio, because the City does not have a
certificate of self-insurance under Ohio's Financial Re-
sponsibility Act ("FRA™), Chapter 4509.01, et seq.

}*P35] Under the FRA, "[a]ny person in whose
name more than twenty-five vchicles are registered in
this state may qualify as a self-insurer by obtaining a
certificate of seif-insurance issued by the registrar of
motor vehicles . . . " RC. 4509.72{4) [**16] . "The
registrar shall issue a certificate of self-insurance upon
the application of any such person who is of sufficient
financial ability to pay judgments against him." RC.
4309.72¢B). In sum, the registrar is required to issue a
certificate of self-insurance to any person who has more
than twenty-five vehicles registered in Ohio, is finan-
cially able to pay judgments against him, and requests
the certificate. It is undisputed that the City of Dayton is
exempt from the FRA. R.C. 4509.71. 1t is similarly un-
disputed that the City of Dayton does not have a certifi-
cate of self-insurance issued by the registrar. The City
argues that these two uncontested facts are sufficient to
resolve this appeal in its favor because the lack of a cer-
tificate of self-insurance prevents State Farm from estab-
lishing that the City is self-insured within the meaning of
the financiol responsibility law. 1 disagree,

|*P36] The relevant inquiry under R.C
3937.18(K)(3) is not whether the City of Dayton has a
certificate of self-insurance and is in fact self-insured
under the FRA, Indeed, the City would have no reason to
request [**17} a certificate of self-insurance where the
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City is exempt from the very law that requires a person
to obtain the certificate of self-insurance. Rather, the
relevant question is whether the City is self-insured
within the meaning of the FRA. Thus, the key inquiry is
whether the City meets the requirements for a certificate
of self-insurance. A review of the statutory requirements
reveals that the City does meet the relevant requirements.

I*P37] Pursuant to R.C, 4509.72(B), the registrar
must issue a certificate of self-insurance to any person
who has more than twenty-five vehicles registered in
Ohio, requests the certificate, and is financially able to
pay judgments against him. It is undisputed that the City
has more than twenty-five vehicles registered in Obhio,
Moreover, it is undisputed that the City is financially
able to pay judgments against it. Indeed, the City con-
cedes that it sets aside ceriain funds each year to pay
judgments against it. Moreover, the City's exemption
from the FRA is based on the presumption given to a
political subdivision of the state that the subdivision is
financially responsible. Thus, | would conclude that the
City |**18] is financially responsible and qualified to
receive a certificate of self-insurance,

|*P38] The presumption in R.C. 45(9.71 that the
City of Dayton is financially responsible is supported by
the City's Municipal Code. "Proof of financial responsi-
bility" is defined by statute as "proof of ability to respond
in damages for liability, on account of accidents oceur-
ring subsequent to the effective date of such proof, aris-
ing out of the ownership, maintenance, or use of a motor
vehicle in the amount of twelve thousand five hundred
dollars because of bodily injury to or death of one person
in any one accident, . . . ." R.C 4509.01(K). The City of
Dayton has created a limitation of its liability relating to
damages recoverable in an action against the city for
personal injury or property damage arising out of a single
oceurrence, of sequence of oceurrences, in a tort action,
The limitation is a sum not in excess of $250,000 per
person and $500,000 per occurrence. Dayton Municipal
Code, Sec. 36.205(B)2). The City of Dayton, through its
Municipal Code, clearly contemplated paying judgments
in amounts equal to or exceeding the $12,500 [**19]
that is required under the FRA to show proof of financial
responsibility. In short, the City of Dayton is financially
responsible within the meaning and purpose of the FRA.

{*P39] The only thing preventing the City of Day-
ton from having a certificate of self-insurance under the
FRA is that the City has not requested such a certificate.
Once again, it is understandable why the City has not
requested a certificate-it is unnecessary because the City
is exempt from the FRA. However, the fact that the City
did not request a certificate that it was not legally obli-
gated to request does not mean that the City is not self-
insured within the meaning and spirit of the financial
responsibility law. On the contrary, | would find that the

City's practice of annually setting aside funds to pay tort
Jjudgments constitutes being self-insured and financially
responsible within the meaning and purpose of the finan-
cial responsibility law. To hold otherwise would allow
the City of Dayton to use the fact that it is presumed fi-
nancially responsible under the FRA to act financially
irresponsible in situations where its employees are in-
volved in automobile accidents.

[*P40] The City of |**20] Dayton argues that our
prior decisions in Jennings v. City of Daytorn (1996), 114
Ohio App.3d 144, 682 N.E2d 1070, and Anderson v.
Nationwide Ins. Co. (Sept. 19, 1997), Monigomery App.
No. 16309, 1997 Ohio App. LEXIS 4199, require us to
find that the City of Dayton is uninsured. | disagree. In
Jennings, the plaintiff was injured in an accident with a
motor vehicle owned by the City of Dayton and driven
by a city employee. At the time of the accident, the City
of Dayton was not covered by a motor vehicle liability
insurance policy. Rather, the City was self-insured under
the provisions of R.C. 2744.08(4)(2){a). Based on a re-
view of the caselaw, we found that "the trend in the Su-
preme Court and in this court is to define self-insurers as
uninsured and to maximize the uninsured motorist pro-
tection afforded to insured persons." Jennings, 114 Ohio
App.3d at 148. Consequently, we held that "'self-
insurance' is the legat equivalent of ne insurance for pur-
poses of the distribution of uninsured motorist benefits in
accordance with R.C. 3937.78." Id at 150. Our holding
was based on a reading of the 1996 version of R.C.
393778 |**21} , which did not include an exclusion for
"self-insurers." Subsequent to cur decisions in Jennings
and Anderson, however, the General Assembly revised
R.C. 3937.18, providing for an exclusion of self-insurers
from the definition of uninsured motor vehicle. There-
fore, Jennings and Anderson are inapposite.

|*P41]| Finally, the City of Dayton argues that the
public policy behind R.C. 2744.05¢B) supports a finding
that the City of Dayton is uninsured. R.C. 2744.05(B)
provides that "If a claimant receives or is entitled to re-
ceive benefits for injuries or loss allegedly incurred from
a policy or policies of insurance or any other source, the
benefits shall be disclosed to the court, and the amount of
the benefits shall be deducted from any award against a
political subdivision recovered by that claimant, No in-
surer or other person is entitled to bring an action under a
subrogation provision in an insurance or other contract
against a political subdivision with respect te such bene-
fits." According to the City of Dayton, R.C. 2744.05(B)
serves two purposes: "1. To 'conserve [**22] the fiscal
resources of political subdivisions by limiting their tort
liability'; and 2. To 'permit injured persons who have no
resource of reimbursement for their damages, to recover
for a tort committed by [a] political subdivision.™ Appel-
lee's Brief, p. 13 (quoting Menefee v. Queen City Metro
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(1994), 49 Ohia St.3d 27, 29, 550 N.E.2d 181). The City
of Dayton's reliance on R.C. 2744.05(B) is misplaced.
R.C. 2744.05(B}, by its own terms, is confined to situa-
tions where the claimant is entitled to benefits under his
or her insurance policy. In the present case, Plaintiff is
not entitled to uninsured motorist benefits under his in-
surance poticy with State Farm, because the City of Day-

ton"is self-insured. Therefore, the provisions of R.C
2744.05(B) are inapplicable,

[*P42] 1 would conclude that the trial court erred in
holding that the motor vehicte driven by Moreo was un-
insured. In choosing to be self-insured for the purposes
of the FRA, the City obligated itself to pay. [ would sus-
tain State Farm's assignments of error and would reverse
the judgment [**23] of the trial court.
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§ 9.83. Liability insurance for state and local officers or employees for motor vehicle, aircraft
or watercraft accidents; vehicle liability fund

(A) The state and any political subdivision may procure a policy or policies of insurance
insuring its officers and employees against liability for injury, death, or loss to person or
property that arises out of the operation of an automobile, truck, motor vehicle with auxiliary
equipment, self-propelling equipment or trailer, aircraft, or watercraft by the officers or
employees while engaged in the course of their employment or official responsibilities for the
state or the political subdivision. The state is authorized to expend funds to pay judgments
that are rendered in any court against its officers or employees and that result from such
operation, and is authorized to expend funds to compromise claims for liability against its
officers or employees that result from such operation. No insurer shall deny coverage under
such a policy, and the state shall not refuse to pay judgments or compromise claims, on the
ground that an automobile, truck, motor vehicle with auxiliary equipment, self-propelling
equipment or trailer, aircraft, or watercraft was not being used in the course of an officer's or
employee's employment or official responsibilities for the state or a political subdivision
unless the officer or employee who was operating an automobile, truck, motor vehicle with
auxiliary eguipment, or self-propelling equipment or trailer is convicted of a violation of
section 124.71 of the Revised Code as a result of the same events,

{B) Funds shall be reserved as necessary, in the exercise of sound and prudent actuarial
judgment, to cover potential expense, fees, damage, foss, or other liability, The
superintendent of insurance may recommend or, if the state requests of the superintendent,
shall recommend, a specific amount for any period of time that, in the superintendent's
opinion, represents such a judgment.

{C) Nothing in this section shall be construed to require the department of administrative
services to purchase liability insurance for all state vehicles in a single policy of insurance or
to cover all state vehicles under a single plan of self-insurance.

(D) Insurance procured by the state pursuant to this section shall be procured as provided in

(E) For purposes of liability insurance procured under this section to cover the operation of a
motor vehicle by a prisoner for whom the insurance Is procured, "employee" includes a
prisoner in the custody of the department of rehabilitation and correction who is enrolled In a
work program that Is established by the department pursuant to section 5145.16 of the
Revised Code and in which the prisoner is required to operate a motor vehicle, as defined in
saction 4509.01 of the Revised Code, and who is engaged in the operation of a motor vehicle
in the course of the work program.

(F)} There is hereby created in the state treasury the vehicle liability fund. All contributions

coltected by the director of administrative services under division (1) of this section shall be
deposited into the fund. The fund shall be used to provide insurance and self-insurance for
the state under this section. All investment earnings of the fund shall be credited to it.

(G) The director of administrative services, through the office of risk management, shall
operate the vehicle liability fund on an actuarially sound basis.

(H) Reserves shall be maintained in the vehicle Hability fund in any amount that is necessary
and adequate, in the exercise of sound and prudent actuarial judgment, to cover potential
liability claims, expenses, fees, or damages. Money in the fund may be applied to the
payment of liability claims that are filed against the state in the court of claims and
determined in the manner provided in Chapter 2743. of the Revised Code. The director of
administrative services may procure the services of a qualified actuarial firm for the purpose

A-490
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of recommending the specific amount of money that is required to maintain adequate
reserves for a specified period of time.

(I) The director of administrative services shall collect from each state agency or any
participating state body its contribution to the vehicle liability fund for the purpose of
purchasing insurance or administering self-insurance programs for coverage authorized under
this section. The amount of the contribution shall be determined by the director, with the
approval of the director of budget and management. It shall be based upon actuarial
assumptions and the relative risk and loss experience of each state agency or participating
state body. The amount of the contribution also shall include a reasonable sum to cover
administrative costs of the department of administrative services.

* History:

127 v 667 (Eff 9-17-57); 133 v H 521 (Eff 11-17-69); 136 v H 1406 (Eff 4-14-76); 138 v S
76 (Eff 3-13-80); 138 v H 736 (Eff 10-16-80); 138 v S 76, § 4 (Eff 12-31-85); 141 v H 176,
§ 6 (Eff 11-20-85); 142 v S 308 (Eff 3-14-89); 147 v S 111. Eff 3-17-98; 150 v H 95, § 1,
eff. 9-26-03.
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§ 2744.03. Defenses or immunities of subdivision and employee

(A} In a civil action brought against a political subdivision or an employee of a political
subdivision to recover damages far injury, death, or loss to person or property allegedly
caused by any act or omission in connection with a governmental or proprietary function, the
following defenses or immunities may be asserted to establish noniiability:

(1) The political subdivision s immune from liabitity if the employee involved was engaged
in the performance of a judicial, quasi-judicial, prosecutorial, legislative, or quasi-legislative
function.

{2) The political subdivision is immune from liability if the conduct of the employee
involved, other than negligent conduct, that gave rise to the claim of liability was required by
taw or authorized by law, or if the conduct of the employee involved that gave rise to the
claim of liability was necessary or essential to the exercise of powers of the political
subdivision or employee,

(3) The political subdivision is immune from liability if the action or failure to act by the
employee involved that gave rise to the claim of liability was within the discretion of the
employee with respect to policy-making, planning, or enforcement powers by virtue of the
duties and responsibilities of the office or position of the employee,

{4) The political subdivision Is immune from liability if the action or failure to act by the
political subdivision or employee involved that gave rise to the claim of liability resulted in
injury or death to a person who had been convicted of or pleaded guilty to a criminal offense
and who, at the time of the injury or death, was serving any portion of the person's sentence
by performing community service work for or in the political subdivision whether pursuant to
section 2951.02 of the Revised Code or otherwise, or resulted in injury or death to a child
who was found to be a delinquent child and who, at the time of the injury or death, was
performing community service or community work for or in a political subdivision in
accordance with the order of a juvenile court entered pursuant to section 2152.19 or 2152.20
of the Revised Code, and if, at the time of the person's or child's injury or death, the person
or child was covered for purposes of Chapter 4123, of the Revised Code in connection with
the cormmunity service or community work for or in the political subdivision.

(5) The political subdivision is immune from liability if the injury, death, or loss to person
or property resulted from the exercise of judgment or discretion in determining whether to
acquire, or how to use, equipment, supplies, materials, personnel, facilities, and other
resources unless the judgment or discretion was exercised with malicious purpose, in bad
faith, or in a2 wanton or reckless manner.

(6) In addition to any immunity or defense referred to in division (A}(7) of this section and
in circumstances not covered by that division or sections 3314.07 and 3746.24 of the Revised
Code, the employee Is immune from liability uniess one of the foliowing applies:

(a) The employee's acts or omissions were manifestly outside the scope of the
employee's emplaoyment or official responsibilities;

{b} The employee's acts or omissions were with malicious purpose, in bad faith, or in a
wanton or reckiess manner;

(c) Civil liability is expressly imposed upon the employee by a section of the Revised
Code, Civil liability shall not be construed to exist under another section of the Revised Code
merely because that section imposes a responsibility or mandatory duty upon an employee,
because that section provides for a criminal penalty, because of a general authorization in

A
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that section that an employee may sue and be sued, or because the section uses the term
"shall" in a provision pertaining to an employee.

(7) The political subdivision, and an employee who is a county prosecuting attorney, city
director of law, village solicitor, or similar chief legal officer of a political subdivision, an
assistant of any such person, or a judge of a court of this state Is entitled to any defense or
immunity available at common law or established by the Revised Code,

(B} Any immunity or defense conferred upon, or referred to in connection with, an employee
by division (A}6) or (7) of this section does not affect or limit any liability of a political
subdivision for an act or omission of the employee as provided in section 2744.02 of the
Revised Code, '

'HISTORY: 141 v H 176 (Eff 11-20-85); 141 v S 297 (Eff 4-30-86); + 145 v S 221 (Eff 9-28-
94); + 146 v H 350 (Eff 1-27-97); + 147 v H 215 (Eff 6-30-97); + 149 v S 108, § 2.01 (Eff

7-6-2001); + 148 v 5179, § 3 (Eff 1-1-2002); + 149 v S 108, § 2.03 (Eff 1-1-2002); + 149
v 5 106. Eff 4-9-2003.
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§ 2744.05. Limitations on damages awarded

Notwithstandting any other provisions of the Revised Code or rules of a court to the
contrary, in an action against a political subdivision to recover damages for injury, death, or
loss to person or property caused by an act or omission in connection with a governmental or

" proprietary function:

(A) Punitive or exemplary damages shall not be awarded.

(B} (1) If a claimant receives or is entitled to receive benefits for injuries or loss allegedly
incurred from a policy or policies of insurance or any other source, the benefits shall be
disclosed to the court, and the amount of the benefits shall be deducted from any award
against a political subdivision recovered by that claimant. No insurer or other person is
entitled to bring an action under a subrogation provision in an insurance or other contract
against a political subdivision with respect to those benefits.

The armount of the benefits shall be deducted from an award against a political
subdivision under division (B)(1) of this section regardiess of whether the claimant may be
under an obligation to pay back the benefits upon recovery, in whole or in part, for the claim.
A claimant whose benefits have been deducted from an award under division {B){1) of this
section is not considered fully compensated and shall not be required to reimburse a
subrogated claim for benefits deducted from an award pursuant to division (B){1) of this
section. ‘

(2) Nothing in division (B)(1) of this section shall be construed to do either of the
following:

(a) Limit the rights of a beneficiary under a life insurance policy or the rights of
sureties under fidelity or surety bonds;

(b) Prahibit the departrment of job and family services from recovering from the
political subdivision, pursuant to section 5101.58 of the Revised Code, the cost of medical
assistance benefits provided under Chapter 5107., 5111., or 5115, of the Revised Code.

(C) (1) There shall not be any limitation on compensatory damages that represent the
actual loss of the person who is awarded the damages. However, except in wrongful death
actions brought pursuant to Chapter 2125, of the Revised Code, damages that arise fram the
same cause of action, transaction or occurrence, or series of transactions or occurrences and
that do not represent the actual loss of the person who is awarded the damages shall not
exceed two hundred fifty thousand dollars in favor of any one person. The limitation on
damages that do not represent the actual loss of the person who is awarded the damages
provided in this division does not apply to court costs that are awarded to a plaintiff, or to
interest on a judgment rendered in faver of a plaintiff, in an action against a political
subdivision.

(2) As used in this division, "the actual loss of the person who is awarded the damages”
includes all of the following:

{a) All wages, salaries, or other compensation |last by the person injured as a result of
the injury, including wages, salaries, or other compensation lost as of the date of a judgment
and future expected lost earnings of the person injured;

(b) All expenditures of the person injured or another person on behalf of the person

injured for medical care or treatment, for rehabilitation services, or for other care, treatment,
services, products, or accommeodations that were necessary because of the injury; A ﬁL[.
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(c) All expenditures to be incurred in the future, as determined by the court, by the
person injured or another person on behalf of the person injured for medical care or
treatment, for rehabilitation services, or for other care, treatment, services, products, or
accormmodations that will he necessary because of the injury;

{d) All expenditures of a person whose property was injured or destroyed or of another
person on behalf of the person whose praperty was injured or destroyed in order to repair or
replace the property that was injured or destroyed;

{e) All expenditures of the person injured or of the person whose property was tnjured
or destroyed or of another person on behalf of the person Injured or of the person whose
property was injured or destroyed in relation to the actual preparation or presentation of the
claim involved;

{f) Any other expenditures of the person injured or of the person whose property was
injured or destroyed or of another person on behalf of the person injured or of the person
whose property was injured or destroyed that the court determines represent an actual loss
experienced because of the personal or property injury or property loss.

"The actual loss of the person who is awarded the damages" does not include any fees
pald or owed to an attorney for any services rendered in relation to a personal or property
injury or property ioss, and does not include any damages awarded for pain and suffering, for
the loss of society, consortium, companionship, care, assistance, attention, protection,
advice, guidance, counsel, instructicn, training, or education-of the person injured, for mental
anguish, or for any other intangible loss.

HISTORY: 141 v H 176 (Eff 11-20-85); + 146 v H 350 (Eff 1-27-97); + 147 v H 215 (Eff 9-
29-97); + 148 v H 471 (Eff 7-1-2000); + 149 v 5 108, § 2.01 (Eff 7-6-2001); + 149 v S
106. Eff 4-9-2003.
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§ 2744.08 Liability insurance; self-insurance programs; waiver of immunity.

{A)(1) A political subdivision may use public funds {o secure insurance with respect to its -
and its employees' potential liability in damages in civil actions for injury, death, or loss to
persons or property allegedly caused by an act or omission of the political subdivision or any
of its employees in connection with @ governmental or proprietary function. The insurance
may be at the limits, for the circumstances, and subject to the terms and conditions, that are
determined by the political subdivision in its discretion.

The insurance may be for the period of time that is set forth in specifications for competitive
bids or, when competitive bidding is not required, for the period of time that is mutually
agreed upon by the political subdivision and insurance company. The period of time does not
have to be, but can be, limited to the fiscal cycle under which the political subdivision is
funded and operates.

(2){a) Regardless of whether a political subdivision procures a policy or poiicies of liability
insurance pursuant to division {A){1) of this section or otherwise, the political subdivision
may establish and maintain a self-insurance program relative to its and its employees'
potential tiability in damages in civil actions for injury, death, or loss to persens or property
allegedly caused by an act or omission of the political subdivision or any of its employees in
connection with a governmental or proprietary function. The political subdivision may reserve
such funds as it deems appropriate in a special fund that may be established pursuant to an
ordinance or resolution of the political subdivision and not subject to section 5705.12 of the
Revised Code. The political subdivision may allocate the costs of insurance or a self-insurance
program, or both, among the funds or accounts in the subdivision's treasury on the basis of
relative exposure and loss experience. If it so chooses, the political subdivision may contract
with any person, other political subdivision, or regional council of governments for purposes
of the administration of such a program.

(b) Political subdivisions that have established self-insurance programs relative to their and
their employees’ potential liability as described in division (A)}(2){a) of this section may
mutually agree that their self-insurance programs will be jointly administered in a specified
manner.

(B) The purchase of liability insurance, or the establishment and maintenance of a self-
insurance program, by a political subdivision does not constitute a waiver of any immunity or
defense of the political subdivision or its employees, except that the political subdivision may
specifically waive any immunity or defense to which it or its employees may be entitled if a
provision to that effect is specifically included in the policy of insurance or in a written plan of
operation of the self-insurance program, or, if any, the legislative enactment of the political
subdivision authorizing the purchase of the insurance or the establishment and maintenance
of the self-insurance program. Such a specific waiver shall be only to the extent of the
insurance or self-insurance program coverage.

{C) The authorizations for political subdivisions to secure insurance and to establish and
maintain self-insurance programs in this section are in addition to any other authority to
secure insurance or to establish and maintain self-insurance programs that is granted
pursuant to the Revised Code or the constitution of this state, and they are not in derogation
of any other authorization. '
HISTORY: HISTORY

: 141 v H 176 (Eff 11-20-85); 141 v H 875. Eff 6-7-86.
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§ 3937.18 Mandatory offering of uninsured and underinsured motorist coverage.

(A) No automobile liability or motor vehicle liability policy of insurance insuring against loss
resulting from liability imposed by law for bodily injury or death suffered by any person
arising out of the ownership, maintenance, or use of a motor vehicle shall be delivered or
issued for delivery in this state with respect to any motor vehicle registered or principally
garaged in this state unless both of the following coverages are offered to persons insured
under the policy for loss due to bodily injury or death suffered by such insureds:

(1) Uninsured motorist coverage, which shall be in an amount of coverage equivalent to the
automnobile liability or motor vehicle liability coverage and shall provide protection for bodily
injury, sickness, or disease, including death under provisions approved by the superintendent
of insurance, for the protection of insureds thereunder who are legally entitled to recover
damages from owners or operators of uninsured motor vehicles because of bodily injury,
sickness, or disease, including death, suffered by any person insured under the policy.

For purposes of division (A)(1) of this section, an insured is legally entitled to recover
damages if the insured is able to prove the elements of the insured's claim that are
necessary to recover damages from the owner or operator of the uninsured motor vehicle.
The fact that the owner or operator of the uninsured motor vehicle has an immunity under
Chapter 2744, of the Revised Code or a diplomatic immunity that could be raised as a
defense in an action brought against the owner or operator by the insured does not affect the
insured's right to recover under uninsured motorist coverage. However, any other type of
statutory or common law immunity that may be a defense for the owner or operator of an
uninsured motor vehicle shall also be a defense to an action brought by the insured to
recover under uninsured motorist coverage,

(2) Underinsured motorist coverage, which shall be in an amount of coverage equivalent to
the automobile liability or motor vehicle liability coverage and shall provide protection for
insureds thereunder against loss for bodily injury, sickness, or disease, including death,
suffered by any person insured under the policy, where the limits of coverage available for
payment to the insured under all bodily injury liability bonds and insurance policies covering
persons liable to the insured are less than the limits for the insured's uninsured motorist
coverage. Underinsured motorist coverage is not and shall not be excess insurance to other
applicable liability coverages, and shall be provided only to afford the insured an amount of
protection not greater than that which would be available under the insured's uninsured
motorist coverage if the person or persons liable were uninsured at the time of the accident,
The policy limits of the underinsured motorist coverage shall be reduced by those amounts
available for payment under all applicable bodily injury liability bonds and insurance policies
covering persons liable to the insured.

(B) vaerages offered under division (A) of this section shall be written for the same limits of
liability. No change shall be made in the limits of one of these coverages without an
equivalent change in the limits of the other coverage.

(C) A named insured or applicant may reject or accept both coverages as offered under

division (A} of this section, or may alternatively select both such coverages in accordance

with a schedule of imits approved by the superintendent. The schedule of limits approved by

the superintendent may permit a named insured or applicant to select uninsured and

underinsured motorists coverages with limits on such coverages that are less than the limit of

liability coverage provided by the automobile liability or motor vehicle liability policy of

insurance under which the coverages are provided, but the limits shall be no less than the

limits set forth in section 4509.20 of the Revised Code for badily injury or death. A named

insured's or applicant's rejection of both-coverages as offered under division (A) of this

section, or a named insured's or applicant's selection of such coverages in accordance with A i Ci—?
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the schedule of limits approved by the superintendent, shall be in writing and shall be signed
by the named insured or applicant. A hamed insured's or applicant's written, sighed rejection
of both coverages as offered under division (A) of this section, or a named insured's or
applicant's written, signed selection of such coverages in accordance with the schedule of
limits approved by the superintendent, shall be effective on the day sighed, shall create a
presumption of an offer of coverages consistent with division (A) of this section, and shall be
binding on all other named insureds, insureds, or applicants.

Unless a named insured or applicant requests such coverages in writing, such coverages
need not be provided in or made supplemental to a policy renewal or replacement policy
where a named insured or applicant has rejected such coverages in connection with a policy
previously issued to the named insured or applicant by the same insurer. If a named insured
or applicant has selected such coverages in connection with a policy previously issued to the
named insured or applicant by the same insurer, with limits in accordance with the schedule
of limits approved by the superintendent, such coverages need not be provided with limits in
excess of the limits of liability previously issued for such coverages, uniess a named insured
or applicant requests in writing higher limits of liability for such coverages.

(D) For the purpose of this section, a motor vehicle shall be deemed uninsured in either of
the following circumstances:

(1) The liability insurer denies coverage or is or becomes the subject of insolvency
proceedings in any jurisdiction;

(2) The identity of the owner and operator of the motor vehicle cannot be determined, but
independent corrcborative evidence exists to prove that the bodily injury, sickness, disease,
or death of the insured was proximately caused by the negligence or intentional actions of
the unidentified operator of the motor vehicle. For purposes of this division, the testimony of
any insured seeking recovery from the insurer shall not constitute independent corroborative
evidence, unless the testimony is supported by additional evidence.

(E} In the event of payment to any person under the coverages offered under this section
and subject to the terms and conditions of such coverages, the insurer making such payment
to the extent thereof is entitled to the proceeds of any settlement or judgment resulting from
the exercise of any rights of recovery of such person against any person or organization
legally responsible for the bodily injury or death for which such payment is made, including
any amount recoverable from an insurer which is or becomes the subject of Insolvency
proceedings, through such proceedings or in any other lawful manner. No insurer shall
attempt to recover any amount against the insured of an insurer which is or becomes the
subject of insolvency proceedings, to the extent of those rights against such insurer which
such insured assigns to the paying insurer.

{F) The coverages offered under this section shall not be made subject to an exciusion or
reduction in amount because of any workers' compensation benefits payable as a result of
the same injury or death.

(G) Any automobile liability or motor vehicle liability policy of insurance that includes
coverages offered under division (A} of this section or selected in accordance with division
(C) of this section may, without regard to any premiums involved, include terms and
conditions that prectude any and all stacking of such coverages, including but not limited to:

(1) Interfamily stacking, which is the aggregating of the limits of such coverages by the same
person or two or more persons, whether family members or not, who are not members of the
same household;

(2) Intrafamily stacking, which is the aggregating of the limits of such coverages purchased A ) a]?
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by the same person or two or more family members of the same household.

. (M) Any automobile liability or motor vehicle liability policy of insurance that includes
coverages offered under division (A) of this section or selected in accordance with division
(C) of this section and that provides a limit of coverage for payment for damages for bodily
injury, including death, sustained by any one person in any one automobile accident, may,
notwithstanding Chapter 2125. of the Revised Code, include terms and conditions to the

- effect that all claims resulting from or arising out of any one person's bodily injury, inciuding
death, shall coliectively be subject to the limit of the policy applicable to bodily injury,
including death, sustained by one person, and, for the purpose of such policy limit shall
constitute a single claim. Any such policy limit shall be enforceable regardless of the number
of insureds, claims made, vehicles or premiums shown in the declarations or policy, or
vehicles involved in the accident.

(I) Nothing in this section shall prohibit the inclusion of underinsured motorist coverage in
any uninsured motorist coverage provided in compliance with this section.

" {1} The coverages offered under division {A) of this section or selected in accordance with
division (C) of this section may include terms and conditions that preclude coverage for
badily injury or death suffered by an insured under any of the following circumstances:

(1) While the insured is operating or occupying a motor vehicle owned by, furnished to, or
available for the regular use of a named insured, a spouse, or a resident relative of a named
insured, if the motor vehicle is not specifically identified in the policy under which a claim is
made, or is not a newly acquired or replacement motor vehicle covered under the terms of
the policy under which the uninsured and underinsured motorist coverages are provided;

{2) While the insured is operating or occupying a motor vehicle without a reasonable belief
that the insured is entitled to do so, provided that under no circumstances wlll an insured
whose license has been suspended, revoked, or never issued, be held to have a reasonable
belief that the insured is entitled to operate a motor vehicle;

"~ {3) When the bodily injury or death is caused by a motor vehicle operated by any person who
is specifically excluded from coverage for bodily injury liability in the policy under which the
uninsured. and underinsured motorist coverages are provided.

(K) As used In this section, "uninsured motor vehicle" and "underinsured motor vehicle" do
net include any of the following motor vehicles:

(1) A motor vehicle that has applicable liability coverage in the policy under which the
uninsured and underinsured motorist coverages are provided;

(2} A motor vehicle owned by, furnished to, or available for the regular use of a hamed
insured, a spouse, or a resident relative of a named insured;

{3} A motor vehicle owned by a political subdivision, unless the operator of the motor vehicle
has an immunity under Chapter 2744. of the Revised Code that could be raised as a defense
in an action brought against the operator by the insured;

{4) A motor vehicle self-insurad within the meaning of the financial responsibility law of the
state in which the motor vehicle is registered.

(L) As used in this section, "automobile liability or motor vehicle liability policy of insurance”
means either of the following:

(1) Any policy of insurance that serves as proof of financial responsibility, as proof of A - Cm
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financial responsibility is defined by division (K) of section 4509.01 of the Revised Code, for
owners or operators of the mator vehicles specifically identified in the policy of insurance;

(2) Any umbrella liabliity poticy of insurance.
HISTORY: 131 v 965 (Eff 9-15-65); 132 v H 1 (Eff 2-21-67); 133 v H 620 (Eff 10-1-70);
136 v S 25 (Eff 11-26-75); 136 v S 545 (Eff 1-17-77); 138 v H 22 (Eff 6-25-80); 139 v H

489 (Eff 6-23-82); 141 v S 249 (Eff 10-14-86); 142 v H 1 (Eff 1-5-88); 145 v § 20 (Eff 10-
20-94); 147 v H 261. Eff 9-3-97.
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ORC Ann. 3937.18

PAGE'S OHIO REVISED CODE ANNOTA;I'ED
Copyright (c) 2001 Anderson Publishing Cormpany

**% ARCHIVE MATERIAL ***
%% THIS DOCUMENT REFILECTS CHANGES RECEIVED THROUGH NOVEMBER 1, 2000 ***

TITLE XXXIX [39] INSURANCE
CHAPTER 3937: CASUALTY INSURANCE; MOTOR VEHICLE INSURANCE

ORC Ann. 3937.18 (Anderson 2000)
§ 3937.18 Mandatory offering of uninsured and underinsured motorist coverage.

{A) No automobile liability or motor vehicle liability policy of insurance insuring against loss
resuiting from liability imposed by law for bodlly injury or death suffered by any person
arising out of the ownership, maintenance, or use of a motor vehicle shall be delivered or
issued for delivery in this state with respect to any motor vehicle registered or principally
garaged in this state unless both of the following coverages are offered to persons insured
under the policy due to bodily injury or death suffered by such insureds:

(1) Uninsured motorist coverage, which shall be in an amount of coverage equivalent to the
automobile liability or motor vehicle liability coverage and shall provide protection for bodily
injury, sickness, or disease, including death under provisions approved by the superintendent
of insurance, for the protection of insureds thereunder who are legally entitled to recover
from owners or operators of uninsured motor vehicles because of bodily injury, sickness, or
disease, including death, suffered by any person insured under the policy,

For purposes of division (A){(1) of this section, an insured is legally entitled to recover if the
insured is able to prove the elements of the insured’s claim that are necessary to recover
from the owner or operator of the uninsured motor vehicle, The fact that the owner or
operator of the uninsured motor vehicle has an immunity under Chapter 2744, of the Revised
Code or a diplomatic immunity that could be raised as a defense in an action brought against
the owner or operator by the insured does not affect the insured’s right to recover under
uninsured motorist coverage. However, any other type of statutory or common law immunity
that may be a defense for the owner or operator of an uninsured motor vehicle shall also be
a defense to an action brought by the insured to recover under uninsured motorist coverage.

{2} Underinsured motorist coverage, which shall be in an amount of coverage equivalent to
the automobile liability or motor vehicle liability coverage and shall provide protection for
insureds thereunder for bodily injury, sickness, or disease, including death, suffered by any
person insured under the policy, where the limits of coverage available for payment to the
insured under all bodily Injury liability bonds and insurance policies covering persons liable to
the insured are less than the limits for the insured's uninsured motorist coverage.
Underinsured motorist coverage is not and shall not be excess insurance to other applicabie
liability coverages, and shall be provided only to afford the insured an amount of protection
not greater than that which would be available under the insured's uninsured motorist
coverage if the person or persons liable were uninsured at the time of the accident. The
policy limits of the underinsured motorist coverage shall be reduced by those amounts
availablie for payment under all applicable bodily injury liability bonds and insurance policies
covering persons liable to the insured.

(B) Caverages offered under division (A} of this section shall be written for the same limits of
liabitity. No change shal! be made in the limits of one of these coverages without an A
- 10|
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equivalent change in the limits of the other coverage.

(C} A named insured or applicant may reject or accept both coverages as offered under
division (A} of this section, or may alternatively select both such coverages in accordance
with a schedule of limits approved by the superintendent. The schedule of limits approved by
the superintendent may permit a named insured or applicant to select uninsured and
underinsured motorists coverages with limits on such coverages that are jess than the limit of
liability coverage provided by the automobile liability or motor vehicle liability policy of
insurance under which the coverages are provided, but the limits shall be no iess than the
Itmits set forth in section 4509.20 of the Revised Code for bodily.injury or death. A named
insured's or applicant's rejection of both coverages as offered under division (A) of this
section, or a named insured's or applicant’s selection of such coverages in accordance with
the schedule of limits approved by the superintendent, shall be in writing and shall be signed
by the named insured or applicant. A named insured’s or applicant's written, signed rejection
of both coverages as offered under division (A) of this section, or a named insured's or
applicant's written, signed selection of such coverages in accordance with the schedule of
limits approved by the superintendent, shall be effective on the day signed, shall create a
presumption of an offer of coverages consistent with division (A) of this section, and shall be
binding on all other named insureds, insureds, or applicants.

Unless a named insured or applicant requests such coverages In writing, such coverages
need not be provided in or made supplemental to a policy renewal or a new or replacement
policy that provides continuing coverage to the named insured or applicant where a named
insured or applicant has rejected such coverages in connection with a policy previousiy issued
to the named insured or applicant by the same insurer or affiliate of that insurer. If a named
insured or applicant has selected such coverages in connection with a policy previously issued
to the named insured or applicant by the same insurer or affiliate of that insurer, with limits
in accordance with the schedule of limits approved by the superintendent, such coverages
need not be provided with limits in excess of the limits of liahility previously issued for such
coverages, unless a named insured or applicant requests in writing higher limits of liability for
such coverages.

(D) For the purpose of this section, a motor vehicle shall be deemed uninsured in either of
the following circumstances:

(1) The liability insurer denies coverage or is or becomes the subject of insolvency
proceedings in any jurisdiction;

(2) The identity of the owner and operator of the motor vehicle cannot be determined, but
independent corrobarative evidence exists to prove that the bodlly injury, sickness, disease,
or death of the insured was proximately caused by the negligence or intentional actions of
the unidentified operatar of the motor vehicie. For purposes of this division, the testimony of
any insured seeking recovery from the insurer shall not constitute independent corroborative
evidence, unless the testimony is supported by additional evidence,

(E) In the event of payment to any person under the coverages offered under this section
and subject to the terms and conditions of such coverages, the insurer making such payment
to the extent thereof is entitied to the proceeds of any settlement or judgment resulting from
the exercise of any rights of recovery of such person against any person or organization
iegally responsible for the bodily injury or death for which such payment is made, including
any amount recoverable from an insurer which is or becomes the subject of insolvency
proceedings, through such proceedings or in any other lawful manner. No insurer shall
attempt to recover any amount against the insured of an insurer which is or becomes the
subject of insolvency proceedings, to the extent of those rights against such insurer which
such insured assigns to the paying insurer. '
A- 102
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(F) The coverages offered under this section shall not be made subject to an exclusion or
reduction In amount because of any workers' compensation benefits payable as a result of
the same injury or death.

(G) Any automobile liability or motor vehicle liability policy of insurance that includes
coverages offered under division (A) of this section or selected In accordance with division
(C) of this section may, without regard to any premiums involved, include terms and
conditions that preclude any and all stacking of such coverages, including but not limited to:

(1) Interfamily stacking, which is the aggregating of the limits of such coverages by the same
person or two or more persons, whether family members or not, who are not members of the
same household;

(2) Intrafamily stacking, which is the aggregating of the limits of such coverages purchased
by the same person or two or more family members of the same household,

(H) Any automobite liability or motor vehicle liability policy of insurance that includes

- coverages offered under division (A) of this section or selected in accordance with division
(C) of this section and that provides a limit of coverage for payment for damages for bodily
injury, including death, sustained by any one person in any one automobile accident, may,
notwithstanding Chapter 2125. of the Revised Code, include terms and conditions to the
effect that all claims resulting fram or arising out of any one person's bodily injury, including
death, shall coliectively be subject to the limit of the policy applicable to bodily injury,
including death, sustained by one person, and, for the purpose of such policy limit shall
constitute a single claim. Any such policy limit shall be enforceable regardless of the number
of insureds, claims made, vehicles or premiums shown in the declarations or policy, or
vehicles involved in the accident.

(1) Nothing in this section shall prohibit the inclusion of underinsured motorist coverage in
any uninsured rmotorist coverage provided in compliance with this section.

(J) The coverages offered under division (A) of this section or selected in accordance with
division {C) of this section may include terms and conditions that preclude coverage for
bodily injury or death suffered by an insured under any of the following circumstances:

(1) While the insured is operating or occupying a motor vehicle owned by, furnished to, or
available for the regular use of a named insured, a spouse, or a resident relative of a named
insured, if the motor vehicle is not specifically identified in the policy under which a claim is
made, or is not a newly acquired or replacement motor vehicle covered under the terms of
the policy under which the uninsured and underinsured motorist coverages are provided;

(2) While the insured is operating or occupying a motor vehicle without a reasonable belief
that the insured is entitied to do so, provided that under no circumstances will an insured
whose license has been suspended, revoked, or never issued, be held to have a reasonable
belief that the insured is entitled to operate a motor vehicie;

{3) When the bodily injury or death is caused by a motor vehicle operated by any person who
is specifically excluded from coverage for bodily injury liability in the policy under which the
uninsured and underinsured motorist coverages are provided.

(K) As used in this section, "uninsured motor vehicle" and "underinsured motor vehicie" do
nat include any of the following motor vehicles:

(1) A motor vehicle that has applicable liability coverage in the policy under which the
uninsured and underinsured motorist coverages are provided; A
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(2} A motar vehicle owned by a political subdivision, untess the aperator of the motor vehicle
has an immunity under Chapter 2744. of the Revised Code that could be raised as a defense
in an action brought against the operator by the insured;

(3) A motor vehicle self-insured within the meaning of the financial responsibility law of the °
state in which the motor vehicle is registered.

(L) As used in this section, "automobile liability or motor vehicle liability policy of tnsurance”
means either of the following:

(1) Any policy of insurance that serves as proof of financial responsibility, as proof of
financial responsibility is defined by division (K) of section 4509.01 of the Revised Code, for
owners or operators of the motor vehicles specifically identified in the policy of insurance:

(2) Any umbrella liability policy of insurance written as excess over one or more policies
described in division (L)(1) of this section.

HISTORY: HISTORY
: 131 v 965 (Eff 9-15-65); 132 v H 1 (Eff 2-21-67); 133 v H 620 (Eff 10-1-70); 136 v S 25
(Eff 11-26-75); 136 v S 545 (Eff 1-17-77); 138 v H 22 (Eff 6-25-80); 139 v H 489 (Eff 6-23-

82); 141 v 5 249 (Eff 10-14-86); 142 v H 1 (Eff 1-5-88); 145 v S 20 (Eff 10-20-94); 147 v H
261 (Eff 9-3-97); 148 v S 57 (Eff 11-2-99); 148 v S 267. Eff 9-21-2000. .
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§ 4509.71. Exemption of certain owners of motor vehicles

Sections 4508.01 to 4509.79, except section 4509.06, of the Revised Code do not appiy to
any motor vehicle owned and operated by the United States, this state, any political
subdivision of this state, any municipal corporation therein or any private volunteer fire
company serving a political subdivision of the state. Section 4509.06 of the Revised Code
does not apply to any vehicle owned and operated by any publicly owned urban
transportation system.

HISTORY: GC § 6298-91; 124 v 563(584); Bureau of Code Revision, 10-1-53; 125 v 381
(Eff 10-15-53); 139 v S 331, Eff 5-21-82.
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§ 4509.72. Requirements for self-insurer

(A} Any person in whose name mbre than twenty-five motor vehicles are registered in this
state may qualify as a self-insurer by cbtaining a certificate of self-insurance issued by the
registrar of motor vehicles as provided in division (B) of this section.

(B) The registrar shall issue a certificate of self-insurance upon the application of any such
person who is of sufficient financial abllity to pay judgments against him.

A certificate may be issued authorizing a person to act as a self-insurer for either property
damage or bodily injury liability, or both.

{C) Upon not less than five days' notice and a hearing pursuant to such notice, the registrar
may cancel a certificate of self-insurance upon failure to pay any judgment within thirty days
after such judgment has become final or upon other proof that such person is no longer of
sufficient financial ability to pay judgments against him.

HISTORY: GC § 6298-92; 124 v 563(585); Bureau of Code Revision. Eff 10~1-53.
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DIVISION 9. LIMITATIONS OF LIABILITY

Sec. 36.201. Definitions.

For purposes of §§ 36.201 through 36.208, the following words and phrases shall have the
following meanings ascribed to them respectively:

Action in tort. Claims, demands, actions, or suits based upon negligence, errors and omissions,
nuisance, malpractice, intentional tort, products’ liability, strict liability, and includes, but is not limited to
the following theories of recovery: false arrest, false imprisonment, wrongful eviction, wrongful
detention, malicious prosecution, discrimination, humiliation, invasion of privacy, libel, slander,
defamation of character, false light, piracy and infringement of copyright or of property, erroneous
service of civilor criminal papers, violation of civil rights, assault and battery, disparagement of property,
inverse condemnation, and aiso includes, but is not limited to, claims, demands, actions, or suits,
wherein the injuries include property damage, bodily injury, mental injury, mental anguish, emotional
distress, shock, sickness, disease, disability, loss of wages, and loss of earning capacity, and also
inciudes wrongful death and survival-type actions.

Nonstatutory basis. Based upon case-made law.

Occurrence. An accident or happening or event or a continuous or repeated exposure to
conditions which results in personal injury, or damage to property. All such exposure to substantially the
same general conditions existing at or emanating from one location shall be deemed one occurrence.

Public employee. Any employee, officer, official, whether elected or appointed, including any
judicial officer, clerk of court, or employee thereof, and any paid or unpaid employee, representative, or
agent of the city, whether or not identifiable by name.

Statutory basfs. Based upon any enacted law, whether state, federal, or municipal, whether or
not the law is expressed as a statute, ordinance, code, rule, regutation, or directive.

(Ord. 27141, passed 1-30-85)

Sec. 36.202. Application.

(A) Allactions in tort against public employees, while acting in the scope of their authority, and
the city for death, personal injury, or property damage shall be subject to the provisions of this
division,

(B) Allistatutory and nonstatutory law, substantive or procedural, concerning claims against the

city or public employee shall continue with full force and effect except as otherwise provided by
this faw.

(C) Inthe event any provisions of this law shall be determined to be unconstitutional, ultra vires
or otherwise unenforceable as a matter of law, the remaining provisions shall to the extent
possible continue with full force and effect.

(Ord. 27141, passed 1-30-85)

Sec. 36.203. Payments of claims and judgments; partial payments; priority of payments.

Subject to the limitations imposed by the provisions of § 36.205, the payments of claims, and
judgments, approved for payment in accordance with the Charter or the Code, where the city or a

A-107T
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public employee is or may be liable, shall be limited to available, unencumbered funds that have
‘been specifically appropriated on an annual basis for payment of claims and judgments. Partial
payments of claims or judgments may be made over successive years from funds subsequently
appropriated. Priority of payment of carried over claims shall be given based on the date of the
occurrence giving rise to liability. Priority of payment of carry over judgments shall be given to the filing
date of the judgment.

{Ord. 27141, passed 1-30-85)

Sec. 36.204. Appropriation for payment of claims and judgments.

The City Manager shall annually submit to the City Commission a recommended appropriation
for payment of claims and judgments. In making such recommendation, the following nonexclusive
information may be considered:

(A) The past judgments and claims payments by the city;

(B) The monetary risk of all litigation against the city;

{(C} The reasonable value of known unasserted claims and litigation;
(D} Necessary reserves to promote financial stability of the city;

(E} Priorities of city service delivery;

(F) Projected expansion or contraction of city income;

(G) Comparative data relative to payment of claims and judgments of the eight most
populous cities of the state;

{(H) Unsatisfied judgments and claims approved for payment in previous years; and
() Overall financiat stability of the city.
(Ord. 27141, passed 1-30-85)

Sec. 36.205. Limitation of liability.

The amount of damages recoverable against the city and any public employee for death,
personal injury, or property damage arising out of a single occurrence, or sequence of occurrences
shall be limited as follows:

{A) When the city or public employee has insurance coverage for an occurrence or
sequence of occurrences, payment of claims and judgments in which the city or a public
employee is or may be liable and obligated to pay may be made to the extent insurance
proceeds or insurance indemnification is available and payable, in addition to any
deductibles or self-insurance retention required by applicable insurance contracts.

(B) When the city or public employee has no insurance coverage relative to an
oceurrence or sequence of occurrences the extent to which the city and public employee
are obligated to pay damages shall be as follows:

{1} When the city and public employee is or may be, jointly or severally, liable
for actions in tort under R.C. § 723.01 and § 701.02, or other statute, or
combination of statutory and nonstatutory basis, a sum not in excess of
$250,000.00 per person and $500,000.00 per occurrence, provided
unencumbered funds are available and have been appropriated for such
payment;

(2) When the city or public employee is or may be, jointly or severably, liable for
A-108
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