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STATEMENT OF FACTS

The defendant-appellant (hereinafter referred to as the defendant) was
fifteen years of age at the time of the alleged offense. The state initially
attempted to have the defendant bound over from juvenile court to the general
division of the common pleas court for trial as an adult. The juvenile court did not
bind the defendant over because it was determined that he was amenable to
treatment and rehabilitéﬁon within the juvenile system. The state then elected fo
indict the defendant so that he could be tried under the statutory procedure
‘where aduit prison éentences could be added to any juvenile disposition
imposed. The defendant was indicted on two counts of murder with respect to
one person, one count of attempted murder and felonious assault with respect to
another person and one count of attempted murder and felonious assault-with
respect to yet another person, for a total of six counts. A jury found the
defendant not guilty of every count charged in the indictment but found him guilty
of a lesser included offense of reckiess homicide with a firearm specification.

The juvenile court judge then sentenced the defendant to an adult
sentence of three years on the reckless homicide with an additional three years
on the firearm specification for a total aduit prison term of six years. This
sentence was stayed pending the successful completion of the juvenile sentence.
The juvenile disposition resulted in the commitment of the defendant to the
Depariment of Youth Services for an indefinite period of six months to a
maximum period not to exceed the defendant’s attainment of the age of twenty-

one years. On the firearm specification the defendant received a consecutive




sentence of juvenile institutionalization of three years. (Judgment entry, Appendix
p. A-46) The Franklin County Court of Appeals upheld the conviction, the adult
sentence, and the juvenile disposition in State v. D.H., 169 Ohio App.3d 798,
- 2006-0Ohio-6953 (attached, Appendix p. A-4)

This was a tragic case for everyone. A young sixteen-year old girl
tragically died when she went to the aid of her younger brother who had been
ambushed and aftacked by a ga;g of men right outside of their home. The jury
found that the defendant, a fifteen-year-old boy and a good friend of the younger
brother, had unintentionally but recklessly fired the fatal shot in an attempt to
scare away the gang of assailants and save the decedent’s brother.

The defendant, a young fifteen-year-old boy, was a decent kid with no
prior record and with no real problems beforé this incident. He was close to his
family and had no history of drug or alcohol abuse. He was not in any gang and
was described as being a “pretty normal young man” with no real emotional
problems. (Tr. Vol. V, 1010-1011) The defendant, like the decedent, got caught
up in events not of his making and beyond his control. He was confronted with a
frightening situation that resulted from a chain of events that he did not start.

The defendant was at his home that night when he received a frantic call
for help from the fifteen-year-old brother of the decedent, Christopher Harris,
after Harris discovéred that a gang of men were heading towards his house to
confront him. The defendant pedaled his bicycle over to his friend’s house in

response to his friend’s fearful plea for help.



According to Christopher Harris, the younger brother of the decedent, he
- had had prior problems with Preston Smith starting several months earlier. Smith
was three years older than Harris and had been terrorizing him to the point that
Harris feared for his life. In a previous encounter with Smith, one of Smith’s
associates had fired a shot at Christopher Harris. Harris, on the night of the
incident, called Smith in an attémpt to resolve the hostility between them and
‘suggested that if Smith wouid apologize f;r shooting at him, they could put the
disagreement behind them. Smith hung up and, later, one of Smith's associates
called and told Harris that Smith was on his way to Harris’s house to fight him.
(Tr. Vol. ll, 350-353; Vol. Ill, 516-517)

Harris wés in his house with his sisters and a friend named Darius
Schultz, who was also fifteen. Harris called the defendant for help and Harris
also retrieved a gun from his father's car because of the prior history with Smith
and the previous shooting incident. After the defendant arrived on his bicycle,
Harris gave the gun to the defendant. (Tr. Vol. ll, 356)

The gang of men arrived éhortiy after the defendant and called out for
Harris, the brother of the decedent. Supposedly, the offer was to fight, one-on-
one, in order to resolve the differences between Harris and Preston Smith.
Harris was apparently agreeable to fighting this older guy as a means of ending
their disagreement since it was eminently preferable to being shot at. However,
this gang of assailants had no intentions of engaging in any kind of a fair fight

and had arranged to ambush the young boy, Christopher Harris.




According to the testimony, the gang of assailants arrived at the scene in
three cars, possibly four, (Tr. Vol. I, 225,.276) The names of the-known attackers
were: Brandon Russell, Steven Grant, Ricky, Sean Black, Eric Green, Erick
Golden, Preston Smith, Keith Paxton, and Antoine.

At least one of the gang of attackers was observed with a gun. Harris’s
sister ran into the crowd and admonished the attackers that no guns should be
used. Harris was reluctant to fight Preston Smith bécause a “dude he was with
had a gun in his hand.” It was a semi-automatic according to Harris. (Tr. Vol. i,
358) Meanwhile, part of the gang had snuck around the back of Harris’s house
and suddenly appeared. Several of them then jumped Harris and commenced to
assault him. Harris's sister tried to help her brother. There was no real issue at
trial with respect to these events, even the attackers admitted to ambushing and
assaulting Harris. There was an issue with respect to whether or not the
attackers fired gunshots or fired first.

According to Harris he heard shots being fired but could not tell which
direction they were coming from. (Tr. Vol. Il, 363) Harris saw the defendant with
the gun he had given him but it was pointed up into the air and was not aimed at
anyone. (Tr. Vol. ll, 378)

According to Darius Schultz, after the gang had jumped Christopher
Harris, the defendant yelled out for them to stop it. Schuitz had gone into the
yard to help and then heard a gunshot close by. Schuitz ducked and then
grabbed Harris to get him to safety but let go of him. Schultz and the defendant

ran up onto the porch. (Tr. Vol. I, 530-531) Schultz stated that the assailants



were rushing up to the porch but he did not see any of the gang with guns.
Schultz then heard gunshots from right next to him and saw the defendant
shooting a gun. The gang sc.:attered. and Preston Smith ran off limping. Schultz
stated that although he saw the defendant shooting, 'he did not see him shoot
anyone. Schultz also stated that he did not see anyone from the gang actually
shooting. Schuitz also told the police that after Christopher Harris was attacked
he hit the floor and then pulled the gun out and started shooting.r (Tr. Vol. ll, 534~
- 540, 572) Schultz tested positive for gunshot residue on his hand.

Keisha Harris, the thirteen-year-old sister of the decedent and Christopher
Harris, testified for the state and indicated that she remembered people coming
over in cars to fight her brother and that she saw people running to my brother
and fighting. Sh;e then heard shooting while she was standing on the porch. (Tr.
Vol. 11, 327-330) Immediately afier the incident she told the police that she had
seen two people firing guns that night and that the defendant. had been firing into
the air. But after she found out that the police suspected that the defendant had
fired the fatal shot, she changed this part of her story. (Tr. Vol. il, 342)

The attackers who testified for the state generally denied having any guns.
However, a stray round of live ammunition was found in a car belonging to one of
the assailants shortly after the incident. (Tr. Vol. IV, 838-839)

After the incident, a number of the participants were questioned by
deputies at headquarters. Deputies interrogated the defendant with his mother
and father present. His parents encouraged him to cooperate and to tell the

truth. The defendant told the deputies that he became extremely fearful that




something very bad was about to happen to his friend after he saw one of the
attackers with a gun. (Tr. Vol. IV, 701) He retrieved the gun that belonged to his
friend’s dad from inside-the house. After héaring the gunshots and seeing his
friend jumped by multiple gang members, the defendant, who was then standing
on the porch, fired multiple shots in order to scére off the assailants. He told the
police that he was not trying to hit anybody. The defendant initially stated that he
fired into the air away from everyone but after the deputies threatenec-imh_im with
the death penalty and being tried for murder as an adult, he agreed with their
contention that maybe he had fired in the area of the attackers but maintained
that he did not shoot at anyone, (Tr. Vol. IV, 704-748)

Two people were shot during the melee. One of the attackers, Preston
Smith, had a leg wound. He went to the hospital for about two hours for
treatment and then went downtown to be interrogated by the deputies. (Tr. Vol. |,
155-156) However, Kiera Harris, died as a result of her attempt to defend her
younger brother. She received a fatal chest wound. In each instance, the bullet
entered and exited the body and no bulletrwas ever recovered. Thus there was
no forensic evidence to establish that the bullet or bullets that hit the two people
actually came from the gun fired by the defendant. The state argued that the
defendant was the only one who fired a gun and that the bullet had to have come
from his gun. A bullet was recovered from a house across the street that was of
the same apparent caliber as the gun fired by the defendant but it could not be

matched conclusively because of damage to the bullet.




The general defense at trial was that the defendant was just trying to
scatter the crowd and that he had no intent of hitting anyone when he fired the:
gun. It was also argued that it was not conclusively established that the bullet or
bullets that caused the injuries were fired from the defendant’'s gun. The jury
concluded that the defendant did not knowingly shoot at anyone but that he had,
in fact, recklessly caused the death of Kiera Harris by firing the gun. The jury
found the defendant guilty only of reckless homicide. |

On appeal, the defendant raised several issues. It was argued that the
“trial court erred when it failed to instruct the jurors on the law of self-defense and
defense of others and on the law of criminally negligent conduct in contrast to
reckless conduct. It was noted that the defendant was at home when he
received a fearful call from his good friend asking for his help because the gang
of men were on their way to his home. It was noted that the defendant could not
be blamed for responding to this plea for help from his good friend anymore than
the victim, Kiera Harris, could be blamed for also going to the aid of her brother.
This is what good people in society are expected to do and we oﬂen- honor
people who go to the aid of others at substantial risk to themselves by calling
them heroes.

It could be argued that what these boys did was foolish, and in retrospect
it was. The police are better trained to handle these situations and had Harris .
called the police for help, instead of the defendant, and had he elected to stay
inside his home instead of confronting his antagonist, Kiera Harris would likely be

alive today. However, we are dealing with the fallible judgments of fifteen-year-




old frightened children who had to deal with a difficult situation that no child
should have to confront. Children and many adults believe that it is their
obligation to confront their own problems. Calling the police m'ight have only
postponed the difficulty and could have inflamed it. The assailants would have
melted away at the sight of the police and, in true predator fashion, could have
considered calling the police a sign of fear and cowardice, making Christopher
Harris even more susceptible and vulnerable o future attacks. Harris was
anxious, if not somewhat fearful, to settle his problems with the older man,
Preston Smith. Settling their differences with a fistfight was imminently
preferable to getting shot. However, Harris never agreed to or wanted the gang
assault that ensued.

The defendant had the same right to go to the defense of his friend as did
a police officer, aithough not the same duty. He could have ignored his friend’s
plea out of concern for his own safety while a police officer would have had a
duty to respond. The defendant cannot be faulted for going to the aid of his
friend as this was an inherently honorable act; the only issue was whether or not
the defendant acted appropriately in the rendering of such aid.

The defendant admitted firing a gun but only to scare off the assailants
who were armed and who had ambushed his young friend. The right to attempt
to scare off attackers was critical in the determination of the defendant's mental
state. The Court of Appeals held that the defendant had no right to go to the aid
of his friend because the friend had agreed to engage in fisticuffs with another in

order to settle their differences and that therefore the friend had no right to



defend himself when he was ambushed and attacked by others whom he had not
consented to fight. The defendant appealed this ruling in Case No. 2007-0291
and argued in the memorandum in support of jurisdiction that this was not the
correct law. It was noted that the defendant's young friend, Christopher Harris
had a right to defend himself when he was unexpectedly ambushed and attacked
by others and that the defendant had a right to defend his friend from this violent
and potentially lethal assault by firing the gun in an attempt to scare off the
assailants. However, this Court did not accept this proposition of law for review.
It was further argued iﬁ the Court of Appeals that Ohio’s statutory scheme
that allows the juvenile court judge to make factual findings, which result in the
“imposition of adult prison sentences, violated this Court's decision in Stafe v.
Foster, 109 Ohio St.3d 1, 2006-Chio-856, 845 N.E.2d 470. The Court of Appeals
circumvented the application of Foster by holding that juveniles do not have a
constitutional right to a jury trial even when faced with adult penalties including
life imprisonment in an adult prison. The appellate court further found this
holding to be in conflict with the decision in in re Hifl, Allen App. No. 1-05-65,
2006-0Ohio-2504, unreported, which held that Foster does apply to the juvenile
blended sehtencing scheme. This Court determined that é conflict existed in
Case No. 2007-0472 and consclidated that case with Case No. 2007-0291 on

the Proposition of Law No. i, which raises the same legal issue.




ARGUMENT

PROPOSITION OF LAW

A juvenile has a constitutional right to a jury trial when the state seeks to punish
him as an adult by imposing adult prison terms upon him. Therefore, a statute
that requires a judge, rather than a jury, to make factual findings that require the
imposition of an adult prison term upon a juvenile, is unconstitutional under State
v, Foster, 109 Ohio St.3d 1, 2006-Ohic-856, 845 N.E.2d 470 and Blakely v.
Washington (2004) 542 U.S. 296, 124 Sup.Ct. 2531, 159 L.Ed.2d 403.

ISSUE ACCEPTED AS A CONFLICT

Do constitutional jury trial rights, as articulated under the Sixth Amendment to the
United States Constitution and Section 5 and 10, Article | of the Ohio
Constitution, and as applied to an adult felony sentencing in accordance with
State v. Foster, 109 Chio St.3d 1, 2006-Ohio-856, and Blakely v. Washington
(2004), 542 U.S. 296, also apply, in a Pre-Foster sentencing, to findings that a
juvenile court had made under Ohio’s adult felony sentencing statutes when the
juvenile court imposed the adult portion of a blended juvenile/adult sentence
under R.C. 2152.13 of Ohio’s youthful offender statutes?

The defendant was tried as a serious youthful offender under R.C.
2152.13. (Attached, Appendix p. A-56) By statute, the child is entitled to a jury
trial because of the potential for the imposition of an adult sentence. If so
charged and convicted by a jury, the juvenile court must then impose upon the
child one or more of the traditional juvenile dispositions authorized by law.
Additionally, the child also faces the imposition of an adult sentence for his
offense. Under certain circumstances, the imposition of the adult sentence is
mandatory. Under other circumstances, the adult sentence cannot be imposed
unless the court first makes certain findings on the record. If an adult sentence is

imposed, it is then stayed pending the successful completion of the traditional

juvenile dispositions imposed.
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In the instant case, the defendant was convicted of reckless homicide with
a firearm specification and a finding that he was fifteen years old at the time of
the offense. This means that under R.C. 2152.11(F), (attached, Appendix p. A-
52) the imposition of the adult sentence was discretionary and not mandatory
and that the adult sentence could not be imposed unless the court made certain
factual findings on the record. Under R.C. 2152.13(D)(2)(i) the court is required
to make the following findings:
(i) If the juvenile court on the record makes a finding that,
given the nature and circumstances of the violation and the
history of the child, the length of time, level of security, and
- types of programming and resources available in the juvenile
system alone are not adequate to provide the juvenile court
with a reasonable expectation that the purposes set forth in
section 2152.01 of the Revised Code will be met, the juvenile
court may impose upon the child a sentence available for the
violation, as if the child were an adult, under Chapter 2929. of
the Revised Code, except that the juvenile court shall not
impose on the child a sentence of death or life imprisonment
without parole.
Thus the trial court was not entitled to impose an adult sentence upon the
defendant unless it first made certain factual findings on the record. But once the
findings are made, the court can impose the adult sentence provided for the

particular offense, including life imprisonment, based upon findings made by the

court and not a jury.! Unless the court can make these findings, the only

" Thus in In re J.B., 12 Dist. No. CA2004-09-226, 2005-Ohio-7028, at 10, the court imposed a
discretionary SYQ sentence of 15 years to life upon a 13-year-old charged with killing his 13-
month-old brother when his mother left him in charge of his four younger siblings. This life
sentence was imposed pursuant to findings made only by the judge and not a jury. A Blakely
challenge was raised on appeal but was not recognized since Foster had yet to be decided.
Interestingly, the trial court noted when it imposed its sentence that “it had responsibilities other
than the appellant’s rehabiiitation” and that it had {o hold the "appellant accountable for his
crimes” and had “te protect the public.” Id., at {[118.
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sentence that can be imposed upon the defendant is the fraditional juvenile
sentence.

It was argued in the Franklin County Court of Appeals that- it was error to
impose the aduit sentence because under the law the trial court had no authority
or jurisdiction to make findings that could add years of adult rimprisonment to the
defendant’s juvenile disposition. This assignment of error was based ubon the
recent ho|dingé by the Ohio Supreme Court in State v. Foster, 109 Chio St.3d 1,
2006-Ohio-856, 845 N.E.2d 470, and by the _United States Supreme Court in
Blakely v. Washington (2004) 542 U.S. 296, 124 Sup.Ct. 2531, 159 L.Ed.2d 403,

In State v. Foster, supra, this Court specifically held that if a statute
requirés judicial fact-finding before the imposition of a sentence greater than that
authorized by the jury verdict or admission of the defendant, then the statute is
unconstitutional because only a jury can make findings that result in an increased
sentence of confinement. The appellate court attempted to circumvent the
obvious application of Foster principles by holding that juveniles do not have the
right to a jury trial, even if they are facing life imprisonment in an adult penal
facility, as long as they are tried in a forum called juvenile court. The appellate
court stated at 159 that since the United States Supreme Court held in McKeiver
v. Pennsylvania (1970), 403 U.S. 528, 545, that trial by jury in the juvenile court's
adjudicative stage is not a constitutional requirement, this Court's reasoning in
Foster, supra, did not apply to juveniie defendants.

The appeliate court then went on to say in 1162 that “[tihe serious youthful

offender statutes do not obviate the juvenile court's focus on rehabilitation rather
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than punishment.” The court then concluded that “given that appellant was tried
in juvenile court, which, in contrast te the criminal court system, emphasizes
rehabilitation over punishment, and given that the serious youthful offender
statutes, including R.C. 2152.13(D}(2)(a), do not obviate the distinct rehabilitative
aspects of the juvenile court system, we conclude that, pursuant to McKeiver, the
Sixth Amendment as applied in Blakely, a case grounded in Sixth Amendment
principles, does not confer jury trial rights on R.C. 21521 3(D)(2)(a) findings. The
court then stated, at 63, that it determined that Blakely showed no intention to
overrule the United States Supreme Court's well-esfablished holding that the
Sixth Amendment “right to a jury does not attach to the traditional juvenile
justice system.” [emphasis added]

The appellate court’s logic is fatally flawed because it is based upon
McKeiver’s holding that the right to a jury finding does not attach to the traditional
juvenile justice system but fails to recognize that the imposition of an adﬁlt prison
sentence was not a part of the traditional juvenile justice system when McKeiver
was decided. The blended sentencing scheme, where a juvenile court can
impose up to life impriscnment in an adult facility upon a minor, does not bear
any resemblance to the traditional juvenile justice system where the focus was
upon the treatment and rehabilitation of the juvenile and not the punishment
thereof and where the court’s jurisdiction over the child terminated when that
person became twenty-one years old.

This Court is well aware of the history of the juvenile justice system. in In

re Anderson, 92 Ohio St.3d 63 2001-Ohio-131, 748 N.E.2d 67, this Court noted
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the history of the traditional juvenile court and how it was first established in
Ilinois in 1899 after reformers had become appalled by the treatment of juveniles
in crirﬁinal courts. The traditional juvenile court “was a benevolent system where
the overriding concerns were the protection and rehabilitation of the child * * *
and was premised on the legal doctrine of parens patriae, i.e., the state, as
parent, had the duty to care for and guide these children with rehabilitation as the
ultimate goal.” /d. 92 Ohio St.3d at 65.

It was this traditional juvenile court that the Supreme Court dealt with in
McKeiver v. Pennsylvania {1970), 403 U.S. 528. The .Court concluded that trial
by jury in juvenile court was not a cohstitutional requirement and listed a number
of reasons for this holding. [/d. 403 U.S. at 545] It noted the traditional
rehabilitat'ive and protective function of juvenile court and commented that it was
not yet willing o abandon the traditional principies of juvenite court for a return to
an adult system. [Id. 403 U.S. at 544, 546] The justices, in the plurality opinion,
felt that imposing the constitutional right to a jury trial would interfere with the
juvenile court's rehabilitative goals.

. Justice White, in his concurring opinion contrasted the differences
between criminal court and juvenile court by noting that the consequences are
more severe in criminal court and that the due process rights associated with jury
trials for adults do not apply to juveniles because in the juvenile system:

[rleprehensible acts by juveniles are not deemed the consequence

of mature and malevolent choice but of environmental pressures (or

lack of them) or of other forces beyond their control. Hence the

state legislative judgment not to stigmatize the juvenile delinquent
by branding him a criminal; his conduct is not desmed so

14




blameworthy that punishment is required to deter him or others.
Coercive measures, where employed, are considered neither
retribution nor punishment. Supervision or confinement is aimed at
rehabilitation, not at convincing the juvenile of his error simply by
imposing pains and penalties. Nor is the purpose to make the
juvenile delinquent an object lesson for others, whatever his own
merits or demerits may be. A typical disposition in the juvenile court
where delinquency is established may authorize confinement until
age 21, but it will last no longer and within that period will last only
so long as his behavior demonstrates that he remains an
unacceptable risk if returned to his family. Nor is the authorization
for custody until 21 any measure of the seriousness of the
particular act that the juvenile has performed.” * *

Not only are those risks that mandate juries in criminal cases of

lesser magnitude in juvenile court adjudications, but the

consequences of adjudication are less severe than those flowing

from verdicts of criminal guilt. > **

For me there remain differences of substance between criminal

and juvenile courts. They are quite enough for me to hold that a jury

is not required in the latter. [403 U. S. at 551-552.

The plurality of the justices held that the constitutional right to a trial by
jury did not attach to the traditional juvenile court where the control over the
juvenile terminated at the age of twenty-one because juvenile court was
distinctively different from the criminal proceedings where the right to a jury trial
is a constitutional right. However, it should be noted that Justice Brennan
dissented on the one case and held that if a juvenile did not have the right to a
public trial he should at least have the right to a trial by jury. Three other justices
dissented entirely and held that if a juvenile faces incarceration until the age of
twenty-one then the right to a trial by jury should attach.

A lot of changes have taken place in the juvenile justice system since

McKeiver was decided in 1970. There was a public perception that juveniles

were becoming more violent and prone to dangerous criminal acts. This was
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fueled in part by a spike in juvenile murder rates and crime that started in the
eighties and peaked in 1994. This spike has been attributed, in targe measure,
to the chaotic development of crack markets in the inner cities in the late 1980’s.
Drug dealers and gangs actively recruited and armed juveniles to help them in
fierce turf wars and to market their drugs. Additional crime was committed in
order to purchase the drugs. Fear of this increase in juvenile violence caused
most states to reverse a century-old practice of treating young offenders
differently from adult ‘criminals: and, as a result, public policy turned from
rehabilitation to punishment in an attempt to_provide the maximum protection for
the public.

Most states developed a get tough policy on juveniles where _the focus
shifted from rehabilitation to lengthy confinement for violent offenders in order to
protect the public. Adult punishment for violent offenders was the rubric of the
day. Of course it was uniformly accepted that if the state wanted to impose adult
punishment upon juveniles they would be entitled to adult protections and this
meant that their cases would have to be heard in adult criminal cours.
Procedures were devised allowing more juveniles to be bound over to aduit
courts where they were treated as adults for purposes of trial and sentencing.
There, they faced the same penalties as their adult counterparts, including the
death penalty in some states untit March 1, 2005.2 There was never ahy debate

or question as to whether or not these juveniles, bound over for trial as adults,

2 Roper v. Simmons (2005), 543 U.S. 551, 1256 S.Ct. 1183, 161 L.Ed.2d 1 (holding that
execution of individuals who were under 18 years of age at time of their capital crimes is
prohibited by Eighth and Fourteenth Amendments)
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had the same due process rights as the others in the same system, including the
right to a trial by jury.

By 1999 more than 8,500 juveniles were held in adult jails.> However, the
experience did not work as well as anticipated. When the juveniles were
eventually released from prison as adults, as most of them are, it was discovered
that adult convict.ions and sentences carry long term consequences. Prison did
not necessarily make them better people. Children incarcerated in adult facilities
are 7.7 times more likely to commit suicide, 5 times more likely to be sexually
assaulted, twice as likely to be beaten by staff, and 50% more likely to be
attacked with a weapon than children incarcerated in juvenile institutions.*
Moreover, children in prison do not get the same educational or other services
appropriate io their needs and generally are ireated the same as the adult
prisoners. They do not get the special programming and rehabilitation that their
counterparts do in the juvenile system. They leave their terms of imprisonment
with an adult record and less able to cope than the ones treated in the juvenile
system. The rationale given for transferring juveniles to the criminal justice
system was that more severe punishment and less concern for rehabilifation
would result in reduced crime and greater public safety. However, studies
comparing groups of similar juvenile offenders in the aduit and juvenile systems
have consistently shown that transfer has the opposite effect. .Offenders_

transferred to the adult criminal justice system are more likely to reoffend, -

3 James J. Stephan, Census of Jails, 1999, Bureau of Justice Statistics, February 2000.

4 Youth in Prisons and Training Schools: Perceptions and Consequences of the Treatment-
Custody Dichotomy, J. Fagan, M. Frost and T.S. Vivona, Juvenile and Family Court Journal, No.
2, 1989.
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reoffend earlier, and to commit more serious subsequent offenses than those
who remained in the juvenile system.®

Because of this learning experience, the idea of the blended sentence was
developed.® Why not have a system that takes advantage of the programs and
specialized rehabilitation in place in the juvenile system but one that also protects
the pybiic if the juvenile system fails in its goal of rehabilitation? The blended
sentence takes advantage of the treatment options of the juvenile system but it
has an aduit sentence (in some cases even life imprisonment) hanging over the
juvenile’s head. If it appears that the rehabilitation is not working, then a judge
can impose the adult sentence in order to further punish the juvenile and protect
the public. |

However, the implementation of this blended sentencing scheme was a bit
problematic. In order {o get the benefit of the juvenile rehabilitation resources,
the juvenile justice system would have to retain jurisdiction. However,
constitutional scholars and lawyers universally believed that if the system wanted
to inflict adult punishment upon juveniles, the system would have to provide the
same due process and fair trial rights that it provides for adults, including the
basic and fundamen'tal right of a trial by jury. Therefore the legislation
authorizing the imposition of blended sentences upon juveniles also provided for
the right to a jury trial in the determination of the juvenile's guilt. However, this

- legislation was passed before Blakely v. Washington (2004) 642 U.S. 296, 124

®> 81% more likely according to a Florida study. Craig A Mason and Shau Chang, Re-Arrest
Rates Among Youth Sented in Adult Court, Evaluation Report for Juvenile Sentencing Project,
Miami Dade County Public Defender's Office (October, 2001) at p. 8.

® The Minnesota Blended Sentencing Reform of 1994 is generally believed to be the first such
statutorily implemented system.
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Sup.Ct. 2531, 159 L.Ed.2d 403, and this Court's decision in Stafe v. Foster, 109
Ohio St.3d 1, 2006-Ohio-856, 845 N.E.2d 470, and the drafters of the legislation
were not aware of th.e problems of creating a statutory scheme allowing a judge
to impose years of imprisonment upon an accused based upon facts determined
solely by the judge and not by a jury or upon the admission of the accused.

The Supreme Court in McKeiver held that juveniles were not entitled to a
jury triat in juvenile court because the juvenile court system was different then the
adult system in its treatment philosophy and puhishment. However, when these
differences disappear and the state attempts to impose an adult sentence in an
adult prison facility, there is no reason and no justification for not providing the
due process right of a jury trial to a juvenile who could be facing years of
imprisonment, including a life sentence, from a juvenile court disposition. There
is no way that the justices deciding McKeiver would have held that a juvenile
would not have a right to a jury trial if he faced the same sentence and
disposition as an adult and in adult prison facilities.

The underlying premise of McKeiver is not that children are substandard
humans undeserving of due process protections that apply to adq!ts. Indeed, the
McKeiver Court commenced its opinion with a reminder that it had already

“emphasized due process factors protective of juveniles in previous cases and
that it had previously held that the Bill of Rights and the Fourteenth Amendment
were not for adults only. /d., 403 U.S. at 531-532. Nor did the Court hold that

children are in a special category where they did not need or deserve the same
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due process protections as adults if they are facing adult sanctions because
McKeiver did not deal with a case involving adult sanctions.

Children facing the same, if not greater, consequences than adults are
deserving of more due process considerations, not less. Children are far less
likely to be able to assist counsel or to understand their legal rights given their
developmental immaturit! and inéapacity to understand the process. Children
readily and often falsely “confess” to police and to over-implicate themselves.
They make poorer witnesses and appear to contradict themselves and are more
easily confused and “impeached” when questioned before a judge or jury. They
- have more difficulty making bail because of limited resources or do not even
have the same right to bail as adults. This makes it more difficult to assist in their
defense since they often have more difficulty remembering names and
addresses and sorting out facts important to their case. Children generally are
terrible witnesses on their own behalf, they tend to filter out information they think
is damaging and embellish whatever they think helps. They try to protect parents
or elders and idealize roles and tell stories designed to picture the world the way
they want it to be. Children suffer significantly when it comes to plea offers.
They cannot fully grasp the significance of long term consequences and barely
grasp the significance of months or years of incarceration.

it was because of these handicaps and the abuses that children suffered
from being treated as adults that the traditional juvenile system was created. The
traditional juvenile system that McKeiver dealt with was described in /n re Gault

(1967), 387 U.S. 1, 87 S.Ct. 1428, 18 L.Ed.2d 527, where it was noted that “[a]t
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common law, children under seven were considered incapable of possessing
criminal intent. Beyond that age, they were subjected to arrest, triall, and in theory
to punishment like adult offenders. In these old days, the staté was not deemed
to have authority to accord them fewer procedural rights than adults.” [/d., 387
U.S. at 16—17, footnotes omitted] The Court then addressed how juvenile court
had its beginnings in an attempt tg prevent the abuses that occurred by treating
children as though they were aduits, The Court stated:

The early reformers were appalled by adult procedures
and penalties, and by the fact that children could be given
long prison sentences and mixed in jails with hardened
criminals. They were profoundly convinced that society's duty

- to the child could not be confined by the concept of justice
alone. They believed that society's role was not to ascertain
whether the child was ‘guilty’ or-‘innocent,” but ‘What is he,
how has he become what he is, and what had best be done in
his interest and in the interest of the state to save him from a
downward career.' The child-essentially good, as they saw it-
was to be made ‘o feel that he is the object of (the state’s)
care and solicitude,’ not that he was under arrest or on trial.
The rules of criminal procedure were therefore altogether
inapplicable. The apparent rigidities, technicalities, and

- harshness which they observed in both substantive and
procedural criminal law were therefore to be discarded. The
idea of crime and punishment was to be abandoned. The child
was to be ‘treated’ and ‘rehabilitated’ and the procedures,
from apprehension through institutionalization, were to be
‘clinical’ rather than punitive. [387 U.S. at 15-16, footnotes
omitted]

The Court then noted that “These results were to be achieved, without
coming to conceptual and constitutional grief, by insisting that the proceedings
were not adversary, but tha_t the state was proceeding as parens patriae. The

Latin phrase proved to be a great help to those who sought to rationalize the

exclusion of juveniles from the constitutional scheme; but its meaning is murky
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and its historic credentials are of dubious relevance.” [387 U.S. at 16, footnotes
omitted]

The Court then stated:

The right of the state, as parens patriae, to deny to the child
procedural rights available to his elders was elaborated by the
assertion that a child, unlike an adult, has a right ‘not to liberty
but to custody.’ He can be made to attorn to his parents, {o go
to school, etc. If his parents default in effectively performing
their custodial functions-that is, if the child is ‘delinquent’-the
state may intervene. In doing so, it does not deprive the child
of any rights, because he has none. It merely provides the
‘custody’ to which the child is entitted. On this basis,
proceedings involving juveniles were described as ‘civil’ not
‘criminal’ and therefore not subject to the requirements which
restrict the state when it seeks to deprive a person of his
liberty. [/d. 387 U.S. at 17, footnote omitted]

The Court then noted that these “highest motives and most enlightened
impulses” were not sufficient to guarantee justice and that some juvenile courts
were worse than Star Chamber proceedings. It was noted that the "absence of
procedural rules based upon constitutional principle has not aiways produced
fair, efficient, and effective procedures. Departures from established principles of
due process have frequently resulted not in enlightened procedure, but in
arbitrariness.” [/d. 387 U.S. 18-19] The Court further noted that “[failure to
observe the fundamental requirements of due process has _resulted in instances,
which might have been avoided, of unfairness to individuals and inadequate or
inaccurate findings of fact and unfortunate prescriptions of remedy. Due process -
of law is the primary and indispensable foundation of individual freedom. It is the

basic and essential term in the social compact which defines the rights of the

individual and delimits the powers which the state may exercise.” [/d. 387 U.S. at
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19-201 The Court then determined that the juvenile process must comport with
the constitutional reduirement of providing children with due process of law.

In McKeiver, the Court refrained from imposing the right to jury trials in
juvenile court because of the court’s unique role designed to help and rehabilitate
juveniles as opposed to punishing them. The Court of Appeals relied upon this
distinction to hold that minors are not entitled to jury__r_trials under circumstances
where the juvenile court is allowed to impose adult penalties because as long as
a child “is under the jurisdiction of juvenile court, which in contrast to criminal
courts, according to McKeiver, places a greater emphasis on rehabilitation rather
than punishment” there is never any right to a trial by jury. /d. at 1]62.

This is just not tfue and this assertion is not supported by the facts, logic,
or the law. The purpose of imposing an adult sentenée is set forth plainly by
statute. R.C. 2929.‘11 (attached, Appendix p. A-51) expressly states that “[t]he
overriding purposes of felony sentencing are to protect the public from future
crime by the offender and others and to punish the offender.” Rehabilitation is
only relevant if it serves to further these purposes and as such is only a
secondary goal of the aduit penal system whereas rehabilitation was always the
primary goal of the juvenile system. If the position of the Court of Appeals is a
correct statement of law, then there is no need to even bother with the current
system of binding juveniles over to the general division for trial as adults. The
legislature could arrange to have all such cases tried in juvenile court where adult
penalties could be imposed without any constitutional right to a jury trial because

of the juvenile court’s “traditional concern for rehabilitation.” Thus the state could
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avoid the impediment of a jury trial by trying all accused juveniles in juvenile court
as long as they maintained that they were seeking to rehabilitate the juvenile with
the life sentence in prison that they were seeking.

This Court in In re Anderson, 92 Chio St.3d 63, 2001-Ohio-131, 748
N.E.2d 67, reviewed a history of cases decided by the United States Supreme
Court on due process in juvenile court and stated:

In all these cases, the court attempted to “strike a balance-to
respect the ‘informality’ and ‘flexibility’ that characterize
juvenile proceedings * * * and yet to ensure that such
proceedings comport with the ‘fundamental fairness'
demanded by the Due Process Clause.” /d. at 263, 104 S.Ct.
at 2409, 81 L.Ed.2d at 216. in Schall, the court reiterated that
“[tlhere is no doubt that the Due Process Clause is applicable
in juvenile proceedings,” yet reaffirmed that “[tlhe state has ‘a
parens patriae interest in preserving and promoting the
welfare of the child,” * * * which makes a juvenile proceeding
fundamentally different from an adult criminal trial.” /d. at 263,
104 S.Ct. at 2409, 81 L.Ed.2d at 216.

When juvenile courts start imposing adult prison sentences, including life
in prison, to be served in adult penal institutions, the benevolent distinction of
juvenile court, which allowed it to previously circumvent some traditional due
process concerns such as the right to a jury trial, disappears entirely and there is
no longer any requirement to “strike a balance” because “a juvenile proceeding”
is no longer “fundamentally different from an adult criminal trial.” It is very
disingenuous to argue that any expression by the state of concern for

rehabilitation is sufficient to overcome one’s constitutional right to a trial by jury.

If this were the case, then every adult could lose his or her right to a jury trial if
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the state merely claimed that its purpose in imposing a prison sentence was for
rehabilitation.

Even if it could be argued that the federal constitutional right to a jury trial
was not applicable to the states through the application of the Due Process
Clause, the defendant would still be entitled to a jury trial under the Ohio
Constitution. Section 5, Article | of the Ohio Constitution holds that the “right of
trial by jury shall be inviolate.” (Attached, Appehdix n. A-50) This had been
interpreted by this Court to mean that the right to a trial by jury, as it was

“recognized by the common law at the time of the adoption of the first constitution
of Ohio, is inviolate. Mason V. State ex ref McCoy (1898), 58 Ohio St. 30, 50
N.E. 6. Before the implementation of juvenile court, when we were executing our
children and sending them to adult prisons, we were not so barbarous as to deny
them their right to a jury trial before inflicting these aduit penalties. Children had
a right to a jury trial when they faced adult penalties and this right- must be
deemed inviolate if the state once again determines that it wants to treat children
as adults.

This issue also has equal rights implications. There are two classes of
people being treated differently even though they face the same charges and the
same penalty. Under the Court of Appeals decision, children have no right to'a
trial by jury but adults do. If the state wants to inflict the same punish'menf upon
children and aduits for the same offense, there is no reasonable or rational
explanation for providing less due process to children. As already noted,

children, as a class, should be entitled to more due process of law, not less.
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What rationél is there for saying that an adult has the right to a jury trial before he
can be sentenced to prison for life but that a child can be sentenced to life in
prison without such a right. Because this disparate treatment serves no proper
governmental purpose, it violates a child’s right to the equal protection of the law
‘when the state seeks fo punish the child the same as an adult but wants to deny
the child the same due process of law. See, Griffin v Hllinois (1956), 351 U.S. 12, ~
17, 76 S.Ct. 585, 100 L.Ed.2d 891 (The Due Process Clause and Equal
Protection Clauses, wrote Justice Black, “emphasize the central aim of our entire
judicial system,” that ali people charged with a crime must stand equally before
the court.)

Almost every constitutional scholar and lawyer has recognized the fact
that if the state chooses to treat a juvenile as an adult, he or she is entitied to the
same due process of law as an adult. It was universally recognized that when a
child was bound over from juvenile court for trial as an adult, the right to a jury
trial existed. It was also accepted that if blended sentencing was introduced into

~ juvenile court, the juvenile would have the right to a jury trial because of the adult
sentence and treatment involved. Obviously, the exact implications of Blakely
were not seen by the drafters of this statutory scheme or by the drafters of Ohio’s
adult sentencing provisions, but almost everyone realized that jury trial rights had
to be implemented if juvenile courts were to treat juveniles as adults. The Court
of Appeals has sought to hold otherwise by maintaining that McKeiver holds that
the Due Process Clause does not implicate the federal constitutional right to a

trial by jury in traditional juvenite court proceedings. However, the Court of
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Appeals completely ignored the fact that the blended sentenging scheme is
completely different from the traditional juvenile court proceedings dealt with in
McKeiver. A juvenite has a right to a jury trial when the state seeks to impose
adult punishment upon him and, under Foster, supra, he has the right to a jury
determination of facts that must be determined before a prison sentence can be
imposed.

THE REMEDY

The only remedy available to this Court is to find that the provision that
requires a judge to make factual findings before an adult prison term can be
imposed is unconstitutional: The Court must then the adult sentence to be
vacated. Any other remedy is for the legislature to address. No remedy can be
fashioned to allow a jury to make these findings. This issue was addressed in |
87 of Foster, supra, where this Court held that there was no authority to submit
such issues to the jury in the absence of statutory authority to do so, citing State
ex rel. Mason v. Griffin, 104 Ohio St.3d 279, 2004-Chio-6384, 819 N.E.2d 644.
Thus these findings cannot be made by a jury and certainly cannot be made by
the judge. Without such findings, an adult prison term cannot be lawfully imposed
and must be vacated. Since such findings cannot be constitutionally made under
the current statutory schéme, no adult prison terms can be imposed on
discretionary SYO proceedings until the legisiature addresses the problem.

CONCLUSION
If the state seeks to treat children as adults for the purposes of inflicting

adult punishment upon them, then children are entitled to the same due process
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protections as adults and the Court of Appeals was wrong to hold otherwise.
This Court should find that the adult prison sentence imposed upon the

defendant violated the defendant’'s constitutional rights. Ther adult sentence

f 4/%4
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should be vacated.
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IN THE COURT OF APPEALS OF OHIO

TENTH APPELLATE DISTRICT
The State of Ohio,
Appellee, , : No. 06AP-250
7 {(C.P.C. No. 05CR04-2388)
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Appeilant.
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Yeura R. Venters, Public Defender, and John W. Keeling, for
appellant.

APPEAL from the Franklin County Court of Common Pleas,
Division of Domestic Relations, Juvenile Branch.

FRENCH, Judge.

{13 Defendant-appellant, D.H., a juvenile, appeals from the judg.ment of the
Franklin County Court of Common Pleas, Division of Domestic Relations, Juvenile
Branch, wherein the juvenile court, pursuant to a jury trial, adjudicated appeliant a

delinquent by reason of having been found guilty of two counts of reckless homicide, a
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tﬁird-degree felony, with firearm specifications, in violation of R.C. 2903.041. and
2941.145, respectively.

{12} The Franklin County Grand Jury indicted appellant on (1) one count of
murder with a firearm specification, in violation of R.C. 2803.02(A) and 2941.145,
respectively; {2) one count of felony murder with a firearm specification, in violation of
R.C. 2903.02(B) and 2941.145, respectively; (3) two counts of attempted murder with
firearm specifications, in violation of R.C. 2923.02 (as it relates to R.C. 2903.02) and
2941.145, respectively; and (4) two counts of felonious assault with firearm
specifications, in violation of R.C. 2903.11 and 2941.145, respectively. The charges
stemmed from a December 27, 2004 incident. In particular, the murder and felony
murder counts pertained to the deatﬁ of Kiera Harris ("Kiera"). Likewise, the attempted
murder and felonious-assault counts pertained to injuries sustained to Preston Smith
and Brandon Russell. Additionally, each count specified that appellant, being 15 years
old at the time of the offenses, used a firearm and therefore was subject to a serious-
youthful-offender sentence. A serious youthful offender is subject to a sentence
prescribed under both juvenile and aduit sentencing guidelines. See R.C. 2152.11 and
2152.13.

{43} Appellant's case was originally scheduled in the criminal division of the
Franklin County Court of Common Pleas, which transferred the case to the juvenile
division upon motion of plaintiff-appellee, the state of Ohio. The court reéognized that
pursuant to R.C. 2152.13, serious-youthful-offender cases are tried in juvenile court.
Thereafter, appéllant invoked his jury-trial rights provided under R.C. 2152.13(C)(1),

which applies io a juvenile being tried as a serious youthful offender.
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{143 At trial, Smith testified to the following on appellee's behalf. On
December 27, 2004, Christopher Harris ("Harris") called Smith on Smith's cell phone.
After the phone conversation, Smith and his friends drove to Harris's house to engage in
a fistfight with Harris and his friends. Neither Smith nor his friends brought a firearm.
Harris came out of his house when Smith and his friends arrived. Harris was with a
group of friends, including appellant. The fistfight began, and during the fight, appellant
"went up on thé porch,” pointed a firearm, and shot Smith in the leg.

{95} On cross-examination, Smith verified that at the time of the December 27,
2004 incident, Harris was a high school fresbman, Smith was a high school senior, and
Smith's friends "were all either [Smith's] age or oider.” Smith also testified on cross-
examination that before the fight, Kiera asked Smith and his friends whether they had
any firearms.

{116} Sean Black testified to the following on appeliee's behalf. Black was part
of Smith‘s group that fought with Harris on December 27, 2004. During the incident,
Kiera "ran up and said that nobody is going to jump her brother,” Harris. Uitimately,
Black heard gunshots coming from a porch.

{97} Russell was also part of Smith's group and testified that during the
December 27, 2004 fight, he heard gunshots "coming from [a] house." Russell also
testified that after hearing the gunshots, he noticed bullet holes in his clothes.

{18} Erick Golden was also part of Smith's group and testified to.the following
on appellee’s behalf. During the December 27, 2004 incident, Kiera "said don't bring.no
guns.” Goiden'responded: "[Wle don't have no guns." Ultimately, appeliant started

shooting from a porch.
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{19} Keisha Harris ("Keisha") is the sister of Harris and Kiera. Keisha testified
to the following on appellee's behalf. During the December 27, 2004 incident, Keisha
was on her front porch with appellant when she heard gunshots. Thereafter, she noticed

that Kiera had been injured. Later that night, appellant told Keisha that he had shot one

_. of the fight participants in the leg and told her not to tell anyone that he had shot the -

firearm.

{410} Harris testified to the following on appellee's behalf. On December 27,
2004, Eric Green éalled Harris on his cell phone and stated that Smith wanted to meet
Harris to fight. Meanwhile, Harris asked appellant to come over to his house, and he
obtained his father's firearm. Harris then gave appeliant the firearm when appellant
arrived. Thereafter, Smith and his friends arrived, and Smith told Harris to "come and
fight." Harris did not want to fight, because an unidentified person with Smith had a
firearm. Nonetheless, Harris told Smith "to come by [his] house in the middle of the
street if he wanted to fight." Smith and his friends walked up to Harris, and Russell hit
Harris. After a fight ensued, Harris heard gunshots. At the time, Harris saw appellant
pointing the firearm "at the air." After the gunshots were fired, Harris ran back to his
house. At the house, appellant gave the firearm to Harris's father. Later, Harris found
Kiera injured outside the house. Also, on the night of the incident, Harris noticed that
appellant's brother, Jordan, had a firearm and someone threw it under an automobile.

{ﬂll} Deputy Coroner Collie Trant testified that Kiera died from a gunshot that
pierced her 'Iungs, aorta, and "the tissues that surround the heart.” Dr. Trant also

verified that only one bullet caused Kiera's wounds.
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{912} Darius Edwards testified that he spoke with appellant the night of the
shooting. According to Edwards, appellant admitted that he shot "one of those other
guys."

{413} Darius Schultz testified to the following on appellee’s behalf. On
December 27, 2004, Schultz was at Harris's house, and Harris called Smith on speaker
phone. Harris stated: "I'm going to give you a chance to apologize and we can drop
everything." Smith responded: "[Njo you got me fd up" and hung up the phone.
Thereafter, Smith called back and stated that he wanted to fight with Harris. Thus,
Harris obtained his father's firearm and called appellant. Appellant then came to Harris's
house. Ultimately, Smith and his friends arrived, and Schuitz went outside with Harris
and the other persons with Harris, including appellant. While outside, appel]ént had the
firearm that Harris previously obtained. Smith and his friends tried to jump Harris, and
appellant stated: "[Hlold up." Schultz then heard gunshots and, ultimately, ran to
Harris's porch, where he found appellant with the firearm. While appellant and Schultz
were on the porch, Smith and his friends ran toward the porch, and appeilant shot the
firearm. Schultz admitted that he initially told law-enforcement officers that appellant had
not shot the firearm.

{414} Gary Wilgus from the Ohio Bureau of Criminal Investigation and
id_entification ("BCI"} testified that when he searched Harris's house after the incident,
he found the firearm used during the incident. Wilgus testified that the ﬁrearm had a
slight vinegar smell. Next, Wilgus testified that his office tested the firearm for

fingerprints, but‘his office found no identifiable latent fingerprints on the gun. Wilgus
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élso testified that the crime scene was snowy and that it is "difficuit to preserve the
integrity of" a snowy crime scene.

{915} Eric Green testified to the following on appellee's behalf. Green was
socializing with Harris and his friends on December 27, 2004, at Green's house.
Ultimately, Green drove Harris and his friends to Harris's house. Next, Green went to
Golden's house. While Green was at Golden's house, some persons made "a couple
phone calls." Thereafter, the persons at Golden's house went to Harris's neighborhood.
While at Harris's neighborhood, Green heard gunshots and surmised that the shooting
came from one firearm.

{f16} Franklin County Sheriff Detective Drew McEvoy testified that he and other
detectives interviewed appeliant after the December 27, 2004 incidént. The detectives
recorded the interview. Appel}ee played the recording at trial, and the interview included
the following statements:

[Appellani}: * * * | came outside, saw everybody all fighting and
stuff, went back inside and got the gun —

Detective Scott: Where'd you get the gun from?

[Appeflant]: * * * [U]nder [Harris's] matiress, but he * * * got it from
out of his dad's car. * * *

* %k %k

[Appellant]: And | went back and got the gun. | came back outside.
| saw everybody, | saw [Harris] getting jumped. | fired three shots. That's
all 1 can remember. Everything was going so fast. * * * [M]aybe | did empty
the clip more than | thought | was. Stuff was going by so fast. Maybe - |
couldn't remember. | don't know.

Détective Scott: So you had a friend that was getting beat up.

[Appellant]: Yes, getting jumped.
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Detective Scott: And you felt that the way to protect your friend
was —
[Appellant]: Was to try {to] scare them away.

* k%

[Appellantl * * * Then 1 shot and then they all ran. And then | * * *
heard a shot and | hurried up and ran inside. '

During the interview, appellant also stated that hé "fired toward the ground." Lastly,
Detecti\_/e McEvoy testified that law-enforcement personnel did not test appellant for
gunshot residue, because "[a]t the time that we developed him as a suspect we were
probably seven hours from the shooting.”

{917} Daniel Davison from BCI testified to the following on appellee's behalf.
Davison examined gunshot-residue samples from Schultz's and Kiera's hands. Davison
found no gunshot residue from Kiera's hands, but Davison found residue from Schultz's
left hand. According to Davison, the gunshot residue may be found not only on the
"hand of a persoh firing a gun,” but "on anything in the vicinity" of a fired weapon.

{918} During closing arguments, appellant's trial counsel argued that the
evidence failed to put the gun on appellant and that "it doesn't even make sense that it
was on him." Appellant's trial counsel also argued that Iaw—enforcement investigators
"never tried to find out if these kids could pick out the shooter. *** And here we are 11
months later and now they are identifying that guy." Furthermore, appellant's trial
counse! argued that no physical evidence linked appellant to the offenses, e.g., "[njo
gunshot residue, no prints, no nothing." Likewise, appellant's trial counsel tried to
discredit appellént's confession, :'saying: "[Llisten to the tape * * *. But then try and line it

up with what happened, and you know what, it doesn't line up. None of it lines up. None

A-10
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of it makes sense.” Appellant's trial counsel stated during closing arguments: "Are you
comfortabie beyond a reasonable doubt that [appellant] shot a gun? No."

{119} When the juvenile court issued its jury instructions, it instructed the jury on
reckless homicide as lesser included offenses to the murder and felony-murder counts
in regard to Kiera's death. The juvenile court noted, "Reckless homicide is defined as
recklessly causing the death of another." The juvenile court also noted:

A person acts recklessly when, with heediess
indifference to the consequences, he perversely disregards
a known risk that his conduct is likely to cause a certain
result or is likely to be of a certain nature. A person is
reckless with respect to circumstances when, with heedless
indifference to the consequences, he perversely disregards
a known risk that such circumstances are likely to exist.

{920} Appellant's trial counsel requested no jury instructions on self-defense or
defense of another. Appellant's trial counsel requested no jury instructions on the
mental element of negligence as a comparative instruction to the mental element of
recklessness and did not request a jury instruction on negligent homicide as a lesser
included offense to murder and 'felony murder. In addition, the juvenile court did not
provide any such instructions.

{5121} The jury did not adjudicate appellant delinquent for the felony-murder,
murder, felonious-assault, and attempted-murder counts. However, the jury adjudicated
the child to be a delinquent minor for having committed the offenses of reckless
homicide as lesser included offenses to the felony-murder and murder counts. The jury
" found that appellant was 15 years old at the time of the incident. The jury also

concluded that appellant had a firearm "on or about his person or under his control" and

that appellant did "display, and/or brandish and/or indicate he possessed andfor used

A-11
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the firearm in the commission of the offense.” Through those additional findings, the jury
also adjudicated appellant delinquent on the accompanying firearm specifications and
made appellant eligible for a blended adultfjuvenile serious-youthful-offender sentence.
R.C. 2152.11{A)(2), 2152.11(F){2), and 2152.13.

{22} On February 8, 2006, the juvenile_court held a sentencing hearing. As
noted above, the juvenile court had authority to impose an aduit sentence on appellant
because appellant was tried as a serious youthful offender. See R.C. 2152.13.
Because the jury found appeliant delinquent for reckiess homicide, a third-degree
felony, the imposition of the aduit sentence was discretionary and not mandatory. See
R.C. 2152.11(F).

{923} At the sentencing hearing, appellant's trial counsel argued against the
imposition of a blended juvenile/adult serious-youthful-offender sentence. Specifically,
éppellant’s trial counsel argued that "imposing such a sentence would be in violation of
[appellant's} Fifth Amendment right, articulated under” Blakely v. Washington (2004},
542 U.S. 296. Appellant's trial counsel then argued that even if the juvenile court
decided to impbsé a blended juvenilefadult serious-youthful-offender sentence, the
juvenile court could not properly impose more than the minimum prison sentence on the
adult portion. In particular, a.ppellant's trial counsel argued that the record did not
support @ nonminimum prison sentence, and appeliant's trial counéel also argued that
"a maximum sentence, or even a non-minimum sentence would violate his fight[s]f'

{924} The juvenile court then stated:

i héve the discretion .to order a blended sentence on this reckless
homicide because a firearm was used and the law requires me to use -

graduated actions and services to provide for the protection, care and
mental and physical developmenit of the child involved in this case. That is A-12
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just part of the juvenile {serious-youthfuil-offender} statute. And | need to
consider the circumstances and facts, the juvenile’s history, the length of
time level and juvenile history, and any adult sentence would be stayed or
suspended pending any juvenile disposition.

* * * [Appellant] didn't have any real problems before this incident.

He had no schoal suspensions, no drug or alcohol abuse, no prior menial
treatment, no psychosis, according to the psychologist. * * *

* %k *

For the felony, | can sentence him to a minimum of one to five
years on the felony. The underlying felony and the underlying gun
specification, three years. So the totai could be four to eight years. And
then of course | have to jump the bridge of what [appellant's trial counsel]
wants, which is not to impose the serious youthful offender portion of the
sentence at all, because it's now discretionary based on what the verdict
was after the jury trial.

But one of the big factors is the seriousness of the offense. And **
* a firearm was used, and a little girl died. That is a big factor in the case.

* * * [Blecause of the seriousness of this incident, | find that * * * the
disposition should be that a serious youthful offender blended sentence
should occur.

{925} In finding appellant a serious youthful offender, the juvenile court imposed
an adult and juvenile sentence on appellant. As to the juvenile disposition, the juvenile
court committed appellant to the legal custody of the Department of Youth Services for
an indefinite term of six months and a maximum period not to exceed appellant's
attainment of 21 years of age. As to the aldult sentence for appellant's third-degree
felony reckless homicide, the juvenile court imposed a single three-year prison
sentence, which is above the one-year minimum prison sentence authorized for such

felonies. See R.C. 2929.14(A). Likewise, the juvenile court imposed an additional single

three-year prison sentence on the accompanying firearm specifications.

A-13
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{926} iIn imposing a nonminimum sentence for reckless homicide, the juvenile
court made findings under R.C. 2929.14(B) of Ohio's felony-sentencing guidelines.
Specifically, the juvenile court stated:

- The adult portion then | need to look at the one to five years,
and the seriousness of the offense, and why | could do the minimum or
maximum. And based on the seriousness of the offense, that the shortest
sentence to me would demean the seriousness of [appellant's] conduci.
Court will sentence [appeltant] to three years on the reckless homicide F-
3.

“The juvenile court then issued a judgment entry noting that it found appellant to be a
delinquent minor child having committed the offense of recklesé homicide with firearm
specifications. The juvenile court also rei.terated the above-noted blended juvenile/aduit
serious-youthful-offender sentence.

{927} Appellant appeals, raising three assignments of error:
Assignment of Error Number One

The ftrial court commiited plain error when it failed to properly
instruct the jury on the law relevant to seif-defense and the defense of
others when the facts warranted such instructions. The trial court further
erred when it failed to instruct on the definition of criminally negligent
conduct so that the jury could properly compare and contrast the mental
states of reckless and negligence. The defendant was also deprived of his
constitutional right to a fair trial and the effective assistance of counsel
when his aftorney failed to request these instructions.

Assignment of Error Two

The trial court erred when it imposed an adult sentence upon the
defendant by making predicate findings that were constitutionally improper
for the court to make under Sfate v. Foster, 109 Ohio S$t.3d 1, 2006-Chio-
856, 845 N.E.2d 470.

Assignment of Error Three
The ftrial court erred when it imposed a sentence greater than the

shortest prison term authorized for the adult offense in the absence of any
facts, either admitted by the defendant or found by a jury, that would have A-14




No. 06AP-250 12

allowed the trial court to depart from its obligation to impose the shortest

prison term upon an offender who had never served a previous prison

term pursuant to R.C. 2929.14(B).

{928} In his first assignment of error, appellant contends that the juvenile court
committed plain error by not providing a jury instruction on negligent homicide as a
lesser included offense to murder and felony murder and, in general, by not providing a
definition of the mental element of negligence as a comparative jury instruction with the
mental element of recklessness. Appeilant also claims that the juvenile court committed
plain error by not providing jury instructions on self-defense and defense of another.
Similarly, appellant contends that his trial counsel rendered ineffective assistance by not
requesting those jury instructions. We disagree.

{929} As appellant recognizes, appellant's trial counsel did not request those
jury instructions, and thus appellant has waived all but plain error on that issue. Stafe v.
Coley {2001), 93 Ohio St.3d 253, 266. Under Crim.R. 52(B)}, "[pllain errors or defects
'affecting substantial rights may be. noficed although they were not brought to the
aftention of the court.” "By its very terms, the rule places three limitations on a reviewing
court's decision to correct an error despite the absence of a timely objection at trial."
State v. Barnes (2002), 94 Ohio St.3d 21, 27. Under the plain-error standard:

* & K

First, there must be an error, i.e., a deviation from a legal rule.
Second, the error must be plain. To be "plain" within the meaning of
Crim.R. 52(B}, an error must be an "obvious" defect in the triat
proceedings. * * * Third, the error must have affected "substantial rights."
We have interpreted this aspect of the rule to mean that the trial court's
error must have affected the outcome of the trial.

{130} We first address appellant's claim that the juvenile court committed plain

error by not giving a self-defense jury instruction. In order for a defendant to establish-15
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ée!f—defense against danger of death or great bodily harm, he must prove by a
preponderance 61‘ the evidence (1) that he was not at fault in creating the situation
giving rise to the altercation, (2) that he had a bona fide belief that he was in immediate
danger of bodily harm and that his only means of escape from the danger was the use
of force, and (3) that he did not violate any duty to retreat or to avoid the danger. State
v. Jackson (1986), 22 Chio St.3d 281, 284; State v. Griffin, Montgomery App. No.
20681, 2005-0Ohio-3698, at 118. In contrast, to establish self-defense against nondeadly
force, the defendant must establish (1) that the defendant was not at faultin creating the
situation giving rise to the altercation and (2) that he had reasonable grounds to believe
and an honest belief, even though mistaken, that he was in imminent danger of bodily
harm and his only means to protect himseif from the danger was by the use of force not
likely to cause death or great bodily harm. State v. Hansen, Athens App. No. 01CA15,
2002-Ohio-6135, at 24; Griffin at §j18.

{1]31} As indicated, self-defense includes a "subjective * * * consideration of
whether the defendant had an honest belief that he was" in danger. Sfafe v. Robinson
- {1999), 132 Ohio App.3d 830, 837. Here, appellant confessed that he shot the firearm
because a group of men were harming Harris, and appellant "felt that the way to
protect" Harris was to try to scare the group away by shooting the firearm. Thus, by his
admission, appellant did not act in seif-defense when discharging the firearm, and the
juvenile court did not commit plain error when it failed to provide a self-defense jury
instruction.

{932} Fu'rthermore, we conclude that the juvenile court did not commit plain error

when it failed to provide an instruction on defense of another. Defense of another is a
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variation of self-defense. Sfate v. Moss, Franklin App. No. 05AP-610, 2006-OChio-1647,
at §13. Under certain circumstances, a person may use appropriate force to defend
- another. Id. However, "one who intervenes to help a stranger stands in the shoes of the
person whom he is aiding, and if the person aided is the one at fauit, then the intervenor
is not justified in his use of force * * *." State v. Wenger (1979), 58 Ohio St.2d 3386, 340;
Moss at §13; see, also, Eliis v. State (1992), 64 Ohio St.3d 391, 394, citing Wenger, 58
Ohio St.2d at 339-340 (recognizing that "one who uses force to intervene in a conflict
on behalf of another may not invoke a privilege of self-defense if the person defended
was the aggressor in the conflict" jemphasis omitted]). Moreover, in -State v. Smith,
Washington App. No. 02CA75, 2003-0hfo-1712, at Y11, the Fourth District Court of
Appeals held that a person is not entitled to claim defense of another in regard to a
physical altercation if the person being defended voluntarily entered the physical
altercation.

{933} Here, -Harris voluntarily entered the December27, 2004 physical
altercation, and pursuant to Smith, appellant was not entitied to claim defense of
another. Specifically, Harris testified that although he did not want to _fight, he
nonetheless left his house and told Smith "to come by [his] house in the middle of the
street if he wanted to fight." Additionally, in light of Harris coming out of his house and
making that statement, we find ft significant t_hat Harris also had appellant come over to
his house before the fight.

{434} We also reject appellant's contention that the juvenile court committed
plain error wheﬁ it failed to provide a jury instruction on negligent homicide as a lesser

included offense to murder and felony murder. We do so because negligent homicide is
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not a lesser included offense to murder or felony murder. See State v. Koss (1990), 49
Ohio St.3d 213, 219; State v. Brundage, Hamilton App. No. C-030632, 2004-Ohio-6436,
at 7[8.

{135} In addition, we reject appellant's contention that the juvenile court
committed plain error by not providing a definition of the mental element of negligence
as a cgmpg_rative jury instruction with the mental element of recklessness, which, as
noted ébove, is t'hg“-n'lenial staie for réﬁ:k!ess homicide, the crime for which the jury
found apﬁeilant‘delinquent. Appellant asserts that that instrucfion would have al!owed
the jury to compare the deﬁnitioﬁ of negligence against the definition of recklessness.
Through this argument, appellant is essentially maintaining that the jury might have
acqguitted appellant had it determined that appellant acted negligently and not
reckiessly, given that appellant was not charged with any crimes containing the
negligent mental element, i.e., negligent homicide.

{936} We have previo(xsiy recognized the benefits of providing, undgr certain
circumstances, a jury instruction that compares definitions of mental elements, even
though one of the mental elements does not pertain to the charges in the case. See
Columbus v. Akins (Sept. 27, 1984), Franklin App. No. 83AP-977. However, Akins does
not automatically require such instructions on comparative mental elements, and such
comparative instructions may not be needed in cases when the given instructions are
adequate. See State v. Courtright (Sept. 2, 1986), Franklin App. No. 86AP-34; State v.
Montgomery (Sept. 26, 2000), Franklin App. No. 99AP-1198. Here, pursuant to
Courtright and Montgomenf, the juvenile court's jury instruction on recklessness tracked

the statutory definition, and we conclude that the instruction adequately allowed the jur%\ 18
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tb consider the elements of reckless homicide. Accordingly, we determine that a
comparative instruction on negligence was not warranted.

{937} Next, we address appellant's claim that his trial cbunsel rendered
ineffective assistance by not requesting the above-noted jury instructions. The United
States Supreme Court established a two-pronged test for ineffective assistance of
counsel. Strickland v. Washington (1984), 466 U.S. 668. First, the defendant must show
that counsel's performance was outside the range of profeséionally competent
assistance and; therefore, deﬁcient. Id. at 687. Second, the defendant must show that
counsel's deficient performance prejudiced the defense and deprived the defendant of a
fair trial. Id. A defendant establishes prejudice if "there is a reasonable probability that,
but for counsel's unprofessiohal errors, the result of the proceeding would have been
different. A reasonable probability is a probability sufficient to undermine confidence in
the outcome." Id. at 694.

| {938} A properly licensed attorney is presumed competent. State v. Samatar,
152 Ohio App.3d 311, 2003-Chio-1639, at 1188, citing Vaughn v. Maxwell (1965), 2 Ohio
St.2d 299, 301. Moreover, there is " 'a strong presumption that counsel's conduct falls
within the wide range of reasonable professional assistance.'" State v. Bradley (1989),
42 Ohio St.3d 136, 142, quoting Strickland, 466 U.S. at 689. In matters regarding trial
strategy, we will generally defer to defense counsel's judgment. Stafe v. Carter (1999),
72 Ohio St.3d 545, 558; see, also, Stéte v. Carpenter (1996), 116 Ohio-App.Sd 615,
626, citing Bradley at 144 (holding that we are to "presume that a broad range of
choices, perhapé even disastrous ones, are made on the basis of tactical decisions and

do not constitute ineffective assistance"). We will reverse on grounds of trial strategyA 4
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only if defense counsef's trial strategy deviated from the standard of reasonableness.

State v. Burgins (1988), 44 Ohio App.3d 158, 160; State v. Newsome, Ashtabula App.
No. 2003-A-0076, 2005-Ohio-3775, at 1[8.

{939} Here, we conclude that'appellant's trial counsel's failure to request the
above-noted jury instructions did not constitute ineffective assistance. See Strickland,
466 U.S. at 687, 694. First, we find that reasonable trial strategy supports appellant's
trial counsel's decision not to request a jury instruction on self-defense or defense of
another. Appeliant's trial counsel argued that the evidence failed to establish that
appeliant shot the firearm that caused Kiera's death. As noted above, self-defense, and
concomitantly the related defense of another, serve as a " justification for admitted
conduct.' " Columbus v. Peoples, Franklin App. No. 05AP-247, 2006-Ohio-1718, at 146.
These defenses represent more than a “ 'denial or contradiction of evidence which the
prosecution has offered as proof of an essential element of the crime charged.” " id.,
quoting State v. Poole (1973), 33 Ohio St.2d 18, 19. Rather, self-defense and defense
of another "[admi] the facis claimed by the prosecution and then relfy] on independent
facts or circumstances which the defendant claims exempt him from liability." (Emphasis
omitted.) Peoples at §46. Thus, it would have been " ‘logically and legally inconsistent'
for appellant's trial counsel to assert for appellant both self-defense and defense of
another while also arguing that appellant did not shoot the firearm that caqsed Kiera's
death. Id. at 148, quoting State v. Powell (Sept. 29, 1997), Ross App. No. 96CA2257.
Similarly, we recognize the above-noted record support for appellant’s trial counsel's
defense, and th-erefore, we have no cause to second-guess appellant's trial counsel's

strategy to forgo arguments on self-defense and defense of another and instead argue

A-20
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that the evidence failed to establish that appellant shot the firearm that caused Kiera's
death. See Carter, 72 Ohio St.3d at 558; Carpenter, 116 Chio App.3d at 626, citing
Bradley, 42 Ohio St.3d at 144.

{940} Moreover, it would have been futile for appeliant's trial counsel to request
a jury instruction on negligent homicide as a lesser included offense to murder or felony
murder, given that, as stated above, negligent homicide is not a lesser included offense
to those crimes. See Koss, 49 Ohio St.3d at 219; Brundage, 2004-Ohio-6436 at 8.
Thus, appellant's frial counsel was not ineffective for failing to make such a futite
request. See State v. Jones (June 13, 2000), Franklin App. No. 99AP-704. Similarly, we
find that appellant's trial counsel was not ineffective for failing to request a jury
instruction on the mental element of negligence as a comparative instruction to the
mental element of recklessness, given our above conclusion that that instruction was
not warranted. See Jones.

| {941} Again, we conclude that the juvenile court did not commit plain error by
not providing these jury instructions, and we conclude that appellant's trial counsel did
not render ineffective assistance by failing to request the jﬁry instructions. Therefore, we
overrule appellant's first assignment of error.

{442} We next address appellant's second assignment of error, which concerns
his blended juvenile/adult sentence for reckless homicide with.a firearm specification.
As noted above, upon finding appellant delinquent on reckless homicide,-the jury also
found that appellant was 15 years old at the time of the incident, that appellant had a
firearm "on or ébout his person or under his control,” and that appeliant did "display,

andfor brandish and/or indicate he possessed andfor used the firearm in the
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c‘;ommission of the offense." Through these additional findings, the jury made appellant
eligible for a sefious-youthful—oﬁender sentence. R.C. 2152.11(A)(2), 2152.11(F)(2),
and 2152.13. A serious youthful offender is subject to a sentence prescribed under
both juvenile and adult sentencing guidelines. R.C. 2156211 and 2152.13. Due to
appellant's delinquency adjudication for reckless homicide, a third-degree felony, the
imposition of the adult sentence was discretionary, not mandatory. R.C. 2152.11(F).
. R.C. 2152.13(D)(2){a) governs a juvenile court's discretion to impose a blended
juvenile/aduit sentence on a serious youthful offender and states:

If a child is adjudicated a delinquent child for committing an act
under circumstances that allow, but do not require, the juvenile court to
impose on the child a serious youthful offender dispositional sentence.
under section 2152.11 of the Revised Code, all of the following apply:

(i) If the juvenile court on the record makes a finding that, given the
nature and circumstances of the violation and the history of the child, the
length of time, level of security, and types of programming and resources
avaitable in the juvenile system alone are not adequate to provide the
juvenile court with a reasonable expectation that the purposes set forth in
section 2152.01 of the Revised Code will be met, the juvenile court may
impose upon the child a sentence available for the viclation, as if the child
were an adult, under Chapter 2929. of the Revised Code, except that the
juvenile court shall not impose on the child a sentence of death or life
imprisonment without parole.

(i) If a sentence is imposed under division (D)(2)(a)(i) of this
section, the juvenile court also shall impose upon the child one or more

traditional juvenile dispositions under sections 2152.16, 2152.19, and
2152.20 and, if applicable, section 2152.17 of the Revised Code.

Further, under R.C. 2152.13(D){(2)(a)(ii):
(iii) The juvenile court shall stay the adult portion of the serious
youthful . offender dispositional sentence pending the successful
completion of the traditional juvenile dispositions imposed.

{4433} R.C. 2152.01, referred to in R.C. 2152.13(D){(2)(a), establishes the

purposes for juvenile dispositions and states: A-22
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{A) The overriding purposes for dispositions under this chapter are

to provide for the care, protection, and mental and physical development

of children subject to this chapter, protect the public interest and safety,

hold the offender accountable for the offender’s actions, restore the victim,

and rehabilitate the offender.

{944} Thus, R.C. 2152.13(D)(2}(a) sets out a two-tiered approach once a minor
is adjudicated delinquent under circumstances that allow, but do not require, a blended
juvenile/adult serious-youthful-offender sentence: (1) the court must make findings that
the juvenile sentence is not adequate to meet the purposes in R.C. 2152.01, and (2) if
the court makes those findings, then the court may impose an adult sentence.

{145} After exercising its discretion to impose a blended juvenile/adult sentence
on a serious youthful offender, "[t]he juvenile court shall stay the adult portion.of the
serious youthful offender dispositional sentence pending the successful completion of
the traditional juvenile dispositions imposed.” R.C. 2152.13(D){(2)(a)(ii). However,
under R.C. 2152.14(E), the juvenile court may later invoke the adult portion of a serious-
youthful-offender sentence on a juvenile if, after a hearing, the juvenile court finds on
record by clear and convincing evidence that (1) the juvenile is serving the juvenile
portion of a serious-youthful-offender dispositichal sentence and (2) the juvenile is at
least 14 years of age and has been admitted to a department of youth services facility,
or criminal charges are pending against the juvenile. Additionally, to invoke the adult
sentence under R.C. 2152.14(E), the juvéniie court must find on record by clear and
convincing evidence either of the following: (1) the juvenile, after reaching' 14 years of
age and while in custody of a facility of the Department of Youth Services, violated rules

of the facility by committing any felony or a first-degree misdemeanor offense of

violence; (2) the juvenile, after reaching 14 years of age and while in custody of a faciliti(\ 23 |
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6f the Department of Youth Services, engaged in conduct that created a substantial risk
to the safety or security of the facility, the community, or the victim; (3) the juvenile,
while on community control or parole, violated a condition of the community control or
parole by committing any felony or a first-degree misdemeanor offense of violence; or
(4) the juvenile, while on community control or parole, engaged in conduct that created
a substantial risk to the safety .or security of the community or of the victim. Lastly, to
invoke the adult sentence under R.C. 2152.14(E), in addition to the above factors, the
juvenile court must find that the juvenile's conduct demonstrates that he or she is
unlikely to be rehabilitated during the remaining period of juvenile jurisdiction. The
juvenile court "may modify the adult sentence the court invokes to consist of any lesser
prison term that could be imposed for the offense and, in addition to the prison term or
in lieu of the prison term if the prison term was not mandatory, any community control
sanction that the [juvenile] was eligible to receive at sentencing." R.C. 2152.14(E)}(2).

{§46} Here, in challenging the juvenile court's decision to impose the blended
juvenilefadult sentence, appellant first contends that the juvenile court failed to specify
on the record all of the requisite findings und_er R.C. 2152.13(D){2)}(a)(i), i.e.:

[Gliven the nature and circumstances of the violation and the history of the

child, the length of time, level of security, and types of programming and

resources available in the juvenile system alone are not adequate to

provide the juvenile court with a reasonable expectation that the purposes

set forth in section 2152.01 of the Revised Code will be met* * *.
According to appeilant, the juvenile court found that appellant committed a serious
oﬁense,_that appellant used a firearm, and that someone diéd from appelant's actions.

Nonetheless, appellant argues, the juvenile court did not find, pursuant to R.C.

2152.13(D)}{(2)(a)(i}, that "the length of time, level of security, and types of programmin% 04
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énd resources available in the juvenile system alone are not adequate to provide the
juvenile court with a reasonable expectation that the purposes set forth in section
2152.01 of the Revised Code will be met.” |

{947} However, in finding that a blended juvenile/adult sentence was warranted,
the juvenile court mentioned at the sentencing hearing its responsibility to impose a
sentence that will "provide for the protection, care and mental and physical
development" of appellant, which are dispositional purposes under R.C. 2152.01 and,
thus, factors for consideration under R.C. 2152.13(D)(2)-(a). The juvenile court also
mentioned its consideration of other factors under R.C. 2152.13(D)(2)(a), i.e., in the
court’s words, "the length of time[] level and juvenile history," and, as appellant
acknowledges, the juvenile court recognized the seriousness of appellant's offense.
Therefore, we conclude that the juvenile court referred to the requisite factors to impose
a blended juvenilefaduit sentence pursuant to R.C. 21562.13(D){2)(a}.

{948} Alternatively, appellant asserts that the juvenile court imposed the blended
juvenilefadult sentence after making findings under R.C. 2152.13(D}(2)(a) in violation of
constitutional jury-trial principles and in contravention of Blakely and State v. Foster,
109 Ohio St.3d 1, 2006-Ohio-856.

{949} The Sixth Amendment to the United States Constitution states: "In all
criminal prosecutions, the accused shall enjoy the right to a speedy and public trial, by
an impartial jury * * *.* Under the Fourteenth Amendment, the Sixth Amendment is
applicable to the states. Duncan v. Louisiana (1968), 391 U.S. 145, 148.

{4150} “It.was not anticipated that jury rights may be implicated in sentencing until

Apprendi v. New Jersey [2000], 530 U.S. 466." Foster, 109 Chio St.3d 1, 2006-Ohi01-\ o
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856, at 13. In Apprendi, the United States Supreme Court examined New Jersey's
hate-crime statute, which allowed an enhanced sentence if the judge found by a
preponderance of the evidence that racial bias was a motive for the offense. 530 U.S.
at 468-469. The trial court imposed an enhanced sentence for a defendant's conviction
of a second-degree felony, unlawful possession of a bomb. id. at 468-471. In imposing
the enhanced sentence, the trial court found by a preponderance of the evidence that
the defendant had a racial bias in committing the offense. id. at 471. The enhanced
sentence exceeded the ten-year maximum sentence allotted for nonenhanced second-
degree felonies. Id. at 468-469, 471. The United States Supreme Court concluded that
the defendant's sentence violated Sixth Amendment jury-trial principles and stated that
in accordance with the Sixth Amendment, the jury, rather than a judge, must find all
facts essential to punishment. Id. at 490, 497,

{951} Speciﬁcally, the United States Supreme Court stated:

The question whether [the defendant] had a constitutional right to have a

jury find * * * bias on the basis of proof beyond a reasonable doubt is

starkly presented.

Our answer to that question was foreshadowed by our opinion in

Jones v. United States, 526 U.S. 227 (1999), construing a federal statute.

We there noted that "under the Due Process Clause of the Fifth

Amendment and the notice and jury trial guarantees of the Sixth

Amendment, any fact (other than prior conviction) that increases the

maximum penalty for a crime must be charged in an indictment, submitted

to a jury, and proven beyond a reascnable doubt.” |d. at 243, [119 S.Ct

1215], n. 6. The Fourteenth Amendment commands the same answer in

this case involving a state statute.
Apprendi, 530 U.S. at 475-476.

{952} The United States Supreme Court then ultimately concluded:

In sum, our reexamination of our cases in this area, and of the
history upon which they rely, confirms the opinion that we expressed in A-26
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Jones. Other than the fact of a prior conviction, any fact that increases the

penalty for a crime beyond the prescribed statutory maximum must be

submitted to a jury, and proved beyond a reasonable doubt. '
Id. at 490. |

{9153} "In Blakely * * *, the Apprendi rule was broadened." Foster, 108 Ohio St.3d
1, 2006-Ohio-856, at 5. In Biakely, a defendant pleaded guilty in Washington state
court to second-degree kidnapping involving domestic violence and use of a firearm, a
felony carrying a ten-year maximum prison penalty. Blakely, 542 U.S. at 298-299.
However, other sentencing provisions specified a standard range of 49 to 53 months for
second-degree felony kidnapping with a firearm. 1d. at 299. Yet a judge may impose a
sentence above the standard range upon finding " 'substantial and compelling reasons
justifying an exceptional sentence.”" 1d., quoting Wash.Rev._Code Ann, 9.94A.120(2).

{954} In Blakely, the trial court imposed a prison term of 90 months, after making
a finding that the defendant acted with " 'deliberate cruelty,’ " one of the statutorily
enumerated grounds that justified an exceptional sentence. 542-U.S. at 300, quoting
Wash.Rev.Code Ann. 9.94A.390(2)(h)(iii). The United States Supreme Court held that
the defendant's sentence violated his Sixth Amendment right to a jury trial because a
jury did not find the facts that permitted the enhanced sentence. Id. at 304-305.
Although the prosecution argued that the trial court had not violated Apprendi because
the statutory maximum was ten years, the United States Supreme Court held that "the
‘statutory maximum’ for Apprendi purposes is the m'_aximum sentence a judge may
impose solely on the basis of the facts reflected in the fury verdict or admftted by the

defendant. * * * In other words, the relevant 'statutory maximum' is not the maximum

sentence a judge may impose after finding additional facts, but the maximum he max -
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ihpose without any additional findings." (Emphasis sic.) Blakely, 542 U.S. at 303-304. In
so concluding, the court made no exception for whether the "determined facts require a
sentence enhancement or merely alow it." (Emphasis sic.) id. at 305, fn. 8.

{955} Since appellant's sentencing, the Ohic Supreme Court decided the
applicability of Blakely to Ohio's felony-sentencing laws in Foster. In Foster, the Ohio
Supreme Court concluded that portions of Ohio's felony-sentencing statutes violate the
Sixth Amendment to the United States Constitution in the manner set forth in Blakely.
Foster,l 109 Ohio St.3d 1, 2006-Ohio-856, at f50-83. Specifically, the court stated that
under certain circumstances,' the felony-sentencing statutes require a trial court to make
"specific findings before imposing a sentence beyond that presumed solely by a jury
verdict or admission of a defendant." Id. at §54. Accordingly, in Foster, the Ohio
Supreme Court severed the unconstitutional statutes from Ohio's felony-sentencing
laws. Id. at 1]99. The Ohio Supreme Court then concluded that cases pending on direct
review "must be remanded to trial courts for new sentencing hearings." Id. at 1]1 04.

{56} In State v. Draughon, Franklin App. No. 05AP-860, 2006-Ohio-2445, at
117, we acknowledged the "broad language the Supreme Court of Ohio used in Foster
when it ordered resentencing for all cases pending on direct review." However, we
concluded that "a defendant who did not assert a Blakely challenge in the trial court
waives that challenge and is not entitled to a resentencing hearing based on Foster."
Id. In so concluding, we "consider{ed] the language used in United States v. Booker
(2005), 543 U.S. 220, 125 S.Ct. 738, the cése that Foster relied on in arriving at" its |
decision to sever the unconstitutional statutes from Ohio's felony-sentencing laws.

Draughon at §7. "In Booker, the United States Supreme Court applied Blakely to th?t\ 08
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Féderal Sentencing Guidelines. The Booker Court applied its holding to all cases on
direct review." Draughon at §j7. However, the Booker coﬁrt "expected reviewing courts
to apply 'ordinary prudential doctrines,' such as waiver * * *, to determine whether to
remand a case for a hew sentencing.” Draughon at §[7, quoting Booker at 268. "Thus,
in accordance with the well-settled doctrine of waiver of constitutional challenges, and
- the language in Booker,' we [held} that a Blakely challenge is waived by a defendant
sentenced after Blakely if it was not raised in the trial court." Draughon at 8.

{957} Here, appellee contends that appellant waived the argument that the Sixth
Amendment jury trial right enunciated in Blakely and Foster preciuded the juvenile court
from making findings under R.C. 2152.13(D)(2)(a). Appellee notes that appel!ant'é trial
counsel instead argued to the juvenile court that appellant's Fifth Amendmént rights
"articulated under" Blakely precluded the juvenile court from making R.C.
2152.13(D}(2)(a) findings.

{458} A party waives error on appeal when the party "could have called, but did
not call, to the trial court’s attention" error that "could have been avoided or corrected by
the trial court." Stafe v. Williams (1977), 51 Ohio St.2d 112, paragraph one of the
syllabus, modified on other grounds, State v. Gillard (1988), 40 Ohio St.3d 226. Here,
although appellant’s trial counse! referred to appellant's Fifth Amendment rights when
arguing against the juvenile court making R.C. 2152.13(D}(2)(a) findings, appellant's
trial counsel also essentially advised the juvenile court to adhere to Blakely, a case
- grounded in Sixth Amendment jury-trial principies. In this regard, under Williams, we
cannot say thatlappeilant's trial counsel waived the argument that appellant brings on

appeal, i.e., that Blakely, a case grounded in Sixth Amendment jury-trial principles,
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ﬁrecluded the juvenile court from making R.C. 2152.13(D}(2)(a) findings. We therefore
examine appellant’s claim whether the juvenile court imposed the biended juvenile/adult
sentence after making findings under R.C. 2152.13(D)}{2)(a) in violation of jury-trial
principles of the Sixth Amendment and in contravention of Blakely and, as recognized
after appellant's sentencing, Foster.

{959} Under Ohio law, a juvenile subject to a serious-youthful-offender blended
juvenile/adult sentence is entitted to a jury ftrial in juvenile court. See R.C.
2152.13(0)(1). However, in McKeiver v. Pennsylvania (1970), 403 U.S. 528, 545, the
United States Supreme Court held in a plurality opinion that "trial by jury in the juvenile
court's adjudicative stage is not a constitutional requirement" under the Sixth
Amendment. In doing so, while acknowledging the disappointments within the juvenile
court system, the United States Supreme Court recognized tﬁat the juvenile system was
established " fijn theory' " to " 'be helpful and rehabilitative rather than punitive.'" Id. at
544, fn. 5, quoting President's Commission on Law Enforcement and Administration of
Justice, Task Force Report: Juvenile Delinquency and Youth Crime (1967), 7-9 ("Task
Force Report"). The United States Supreme Court also recognized that, " '[ijn theory the
[iuvenile] court's operatidns could justifiably be informal, its findings and decisions made
without observing ordinary procedural safeguards, because it would act only in the best
interest of the child.'” McKeiver, 403 U.S. at 544, quoting Task Force Report at 9.
Likewise, the court recognized that " '[wlhat should distinguish the juvenile from criminal
courts is greater emphasis on rehabilitation, not exclusive precccupation with it.' " Id. at
546, n. 6, quotiﬁg Task Force Report at 9. In examining the nature of the juvenile court

system, the United States Supreme Court concluded that "[tlhere is a possibility, a}\ 30
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least, that the jury trial, if required as a matter of constitutional precept, will remake the
juvenile proceeding into a fully adversary process and will put an effective end to what
has been the idealistic prospect of an intimate, informal protective proceeding.”
McKeiver, 403 U.S. at 545. Similarly, the court concluded that "[i}f the jury trial were to
be injected into the juvenile court system as a matter of right, it would bring with it into
that system the traditional delay, the formality, and the clamor of the adversary system *
C**" |d, at 550. Lastly, the court did recognize that "[i]f, in its wisdom, any State feels
the jury- trial is desirable in all cases, or in certain kinds, there appears to be no
impediment to its installing a system embracing that feature. That, however, is the
State's privilege and not its obligation.” Id. at 547; see, also, In re Anderson (2001), 92
Ohio St.3d 63, 66 (recognizing that McKeiver declined to mandate jury—tri-al rights in
juvenile procegdings); see, also, In re Cundiff (Jan. 13, 2000), Franklin App. No. 99AP-
364 (reiterating that McKeiver held that " 'trial by jur’y in the juvenile court's adjudicative
stage is not a constitutional requirement’ ).

{960} In United States ex rel Murray v. Owens (C.A.2, 1972), 465 F.2d 289, 292,
the United States Court of Appeals for the Second Circuit analyzed McKeiver and stated
that "the conclusion is inescapable that the Supreme Court in no way implied that jury
trials were constitutionally required if the ultimate disposition following an adjudication of
- delinquency was the same as for older offenders.” The court also stated that the United
States Supreme Court's rationale for not providing a Sixth Amendment ri'ght to a jury
trial in juvenile proceedings "is not altered by whether the juvenilel,] once adjudged a

delinguent, is co‘mmitted to a juvenile or an adult facility.” Id.

A-31
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{961} Thus, in accordance with Owens, whether the Sixth Amendment jury trial
right as applied in Blakely applies fo R.C. 2152.13(D){2)(a} findings is not determined by
the serious youthful offender's potential adult sentence. Similarly, as McKeiver
suggests, the provision in R.C. 2152.13(C)(1) that grants a right to a jury trial in a
serious-youthful-offender case is, itselff, irrelevant to whether the Sixth Amendment as
applied in Blakely imposes a right to a jury trial for R.C. 2152.13(D)(2)(a) findings. See
McKeiver, 403 U.S. at 547.

{962} Rather, a juvenile tried as a serious youthful offender is under the
jurisdiction of the juvenile court, which, in ‘contrast to criminal courts, according to
McKeiver, places a greater emphasis on rehabilitation than punishment. See McKaeiver,
403 U.S. at 546, fn. 6. The serious-youthful-offender statutes do not obviate the
juvenile court's focus on rehabilitation rather than punishment. As an example, before
actually requiring a juvenile to serve the adult sentence, aft_er previously pronouncing
the sentence at the sentencing hearing, the juvenile court must determine that the
juvenile is unlikely to be rehabilitated during the remaining period of juvenile jurisdiction.
R'.C..2152.14(E). Likewise, R.C. 2152.01 emphasizes that the "overriding purposes” for
juvenile court dispositions include “to provide for the care, protection, and mental and
physical development of children" and to "rehabilitate the offender,” and under R.C.
2152.13(D)(2)(a), the juvenile court must consider those "overriding purposes" when
initially deciding at the sentencing hearing whether to impose a blended juvenile/adult
sentence on a serious youthful offender. To be sure, R.C. 2152.01 also notes that the
"overriding purpbses“ for juvenile dispositions include to "protect the public interest and

safety, hold the offender accountable for the offender's actions [and] restore the victim."
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However, these other factors merely confirm McKeiver's recognition of the juvenile
~ court's " 'emphasis on rehabilitation’ " but " 'not exclusive preoccupation with it' " See
McKeiver, 403 U.S. at 546, fn. 6, quoting Task Force Report at 9. Accordingly, given
that appellant was tried in juvenile court, which, in contrast to the eriminal court system,
emphasizes rehabilitation over punishment, and given that the serious-youthful-offender
statutes, including R.C. 2152.13(D)(2)(a), do not obviate the distinct rehabilitative
aspects of the juvenile court systemn, we conclude that, pursuant to McKeiver, the Sixth
Amendment as applied in Blakely, a case groundéd in Sixth Amendment principles,
does not confer a right .to a jury trial for R.C. 21 52.13(D)(2}(a) findings.

{63} In so concluding, we emphasize that Blakely "showed no intention * ** to
overrule [the United States Supreme Court's] well-established holding that the [Sixth
Amendment} right to a jury does not attach to the traditional juvenile justice system.”
State v. Meade (Wash.App. 2005), 129 Wash.App. 918, 925-926, Qiting McKeiver.
"Blakely did not alter tong-standing rules regarding when the right to a jury attaches; it
merely broadened and delineated the scope of that right once it does attach.” Id. at
926.

{964} Next, we acknowledge that Foster applied Blakely to invoke Sixth
Amendment jury-trial rights for Ohio's adult felony-sentencing guidelines. See Foster,
109 Ohio St.3d 1, 2006-Ohio-856, at §[50-83. For the reasons noted above, we also
conclude that Foster's applicatio.n of the Sixth Amendment jury-trial rights to Ohio's adult
felony-sentencing guidelines has no bearing on the juvenile court's authority to make
findings under RC 2152.13(D)(2)(a) when deciding whether to impose a blended

juvenilefadult sentence on a serious youthful offender.
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{965} For the purposes of complete and logical analysis extending from the
above Sixth Amendment jury-trial considerations, we next address the applicability of
Section 5, Article | of the Chio Constitution, which states that the "right of trial by jury
shall be inviolate,” and Section 10, Article | of the Ohio Constitution, which provides for
the right to "speedy public trial by an impartial jury.” These sections preserve for an
accused " 'all essential and distinguishing features of the trial by jury' known to the
common law in Ohio." Foster, 109 Ohio St.3d 1, 2006-Chio-858, at 92, quoting Work v.
State (1853), 2 Ohio St. 296, syllabus. Foster, which was issued after appellant's
sentencing, cited these Ohio constitutional jury-trial rights in its decision on the
applicability of constitutionéi jury-trial rights to Ohio's adult felony-sentencing statutes.
Id. at 1[2; see, also, State v. Brooks, Mahoning App. No. 05MA31, -2006—0'hio-4610, at
44 (noting that "the Foster decision was also based upqn Ohio constitutional law
dealing with the jury triél right"}.

{466} The Chio Supreme Court has previously held that the Ohio Constitution
does not provide the right to a jury trial in juvenile-delinquency proceedings. In re Agler
(1969), 19 Ohio St.2d 70, 77-78. In Agler, the Ohio Supreme Court noted that at the
time, juveniles adjudicated delinquent in juvenile court were detained in facilities
separate from adult facilities. !d. at 73. While the serious-youthful-offender statutes no
longer make that distinction, Agler declined o extend Ohio constitutional jury-trial rights
to juvenile-delinquency proceedings upon recognizing that juvenile proéeedings are
"noncriminal” and upon recognizing the "individualized, remedial nature" of juvenile

.court adjudicati'ons. Id. at 78-79. As noted above, the serious-youthful-offender

statutes do not obviate the rehabilitation-focused aspects of the juvenile court system,
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Accordingly, pursuant to Agler, we conclude that Foster's application of Sections 5 and
10, Article 1 of the Ohio Constitution to the aduit felony-sentencing statutes has no
bearing on the juvenile court's authority to make findings under R.C. 2152.13(D){2){a)
when deciding whether fo impose a blended juvenile/adult sentence on a serious
youthful offender.

{567} Therefore, based on the above, we conclude that the juvenile court did not
make the R.C. 2152.13(D){2)(a) findings in violation of appellant's constitutional jury-trial
- rights articulated under the Sixth Amendment to the United States Constitution and
Sections 5 and 10, Article | of the Ohio Constitution, or in contravention of Blakely and
Foster. In so concluding, we note that appellant does not raise the implications of the
statutory jury-trial right that R.C. 2152.13(C}(1) confers in serious-youthful-offender
cases. Thus, we do not analyze whether R.C. 2152.13(C)(1) implicates the juvenile
court's authority to make the R.C. 2152.13(D)(2)(a) findings. Rather, based on the
issues that éppellant has presented, our decision here is based solély on an analysis of
R.C. 2152.13(D){2)(a) findings and a conclusion that those findings are not implicated
by jury-trial rights established in the Sixth Amendment to the United States Constitution
and Sections 5 and 10, Anrticle | of the Ohio Constitution, as well as the application of
those jury-trial rights in Blakely and Foster.

{968} Accordingly, having rejected appellant's alternative arguments above, we
determine that the juvenile court did not err when it imposed a blended juvenile/adult
sentence on appellant upon making R.C. 2152.13(D){2){a) findings. Therefore, we

overrule appellant's second assignment of error.

A
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{769} Appeliant's third assignment of error concemns the adult portion of the
blended juvenile/adult sentence for his third-degree-felony delinquency adjudication of
raeckless homicide. As noted above, R.C. 2152.13(D){(2)(a) governs the juvenile court's
discretion to impose an adult sentence on a serious youthful offender and states:

(i) If the juvenile court on the record makes a finding that, given the
nature and circumstances of the violation and the history of the child, the
length of time, level of security, and types of programming and resources
available in the juvenile system alone are not adequate to provide the
juvenite court with a reasonable expectation that the purposes set forth in
section 2152.01 of the Revised Code will be met, the juvenile court may
impose upon the child a sentence available for the violation, as if the child
were an aduit, under Chapter 2929. of the Revised Code, except that the
juvenile court shall not impose on the child a sentence of death or life
imprisonment without parole.

{470} Here, the juvenile court imposed .a single three-year prison sentence for
appellant's third-degree-felony reckless homicide, which is a sentence above the one-
year minimum prison sentence authorized for adult sentences _for third-degree felonies.
See R.C. 2929.14(A). in imposing the nonminimum sentence for the reckless homicide,
the juvenile court made findings under R.C. 2929.14(B) of Ohio's adult felony-
sentencing statutes. Appeliant argues that the juvenile court imposed the a sentence in
violation of jury-trial principles established by the Sixth Amendment and in contravention
of Blakely and Foster. In Foster, the Ohio Supreme Court applied Blakely and
concluded that R.C. 2929.14(B) violated Ohio and federal constitutional jury-trial
principles. Foster, 109 Ohio St.3d 1, 2006-Ohio-856, at 61. The Ohio Supreme Court
then severed R.C. 2929.14(B) from the adult felony-sentencing statutes. 1d. at §99.

{471} Appellant's third assignment of error poses a question that applies to the

adult part of serious-youthful-offender sentences, like appellant's, imposed before

Foster severed unconstitutional portions of Ohio's adult felony-sentencing statutes iR-36
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R.C. Chapter 2929. Therefore, we address only adult sentences on serious-youthful-
offender sentences imposed before Foster.

{972} Here, the adult felony-sentencing statutes did not directly authorize the
juvenile court to impose the adult sentence on appellant. Rather, as noted above, the
authority stemmed from R.C. 2152.13(D)}(2)(a) of the serious-youthful-offender statutes,
which referred the juvenile court to the adult felony-sentencing statutes. Ultimately, the
juvenile court still imposed the blended juvenile/adult serious-youthful-offender sentence
‘under the dictates of R.C. 2152.13(D)2)(a) and, overall, the seﬁous-youthful-offender
provisions, which, as noted above, do not obviate the juvenile court's focus on
rehabilitation rather than punishment. Thus, although the juvenile court was imposing
an .adult sentence on appellant, it was doing so under the rehabilitative confines of the
juvenile system and the serious-youthful-offender statutes. As further demonstration of
this rehabilitative focus, we reiterate that before the juvenile court would actually make
appgllant serve the adult portion of the sentence, the juvenile court would have to
determine, pursuant to R.C. 2152.14(E) of the sericus-youthful-offender statutes, that
appeliant .is uhlikely to be rehabilitated during the remaining period of juvenile
jurisdiction.

{9173} Thus, it necessarily follows from our above analysis in appellant's second
assignment of error that Blakely, Foster, the Sixth Amendment to the United States
Constitution, and Sections 5 and 10, Article | of the Ohio Constitution did not confer jury-
trial rights on the R.C. 2929,14(B) findings that the juvenile court made when it imposed
the adult portioh of the serious-youthful-offender sentence. We therefore conclude that

the juvenile court did not make the R.C. 2929.14(B) findings in violation of constitutional
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jﬁry-trial rights articulated under the Sixth Amendment to the United States Constitution
and Sections 5 and 10, Article | of the Ohio Constitution, or in contravention of Blakely
and Foster. In so concluding, we reiterate that based on the issues appellant
presented, we do not analyze whether R.C. 2152.13(C)(1) implicated the juvenile court's
R.C. 2929.14(B) findings. Accordingly, based on the above, we overrule appellant’s
third assignment of error.

{9174} In summary, we ovérrule appellant's first, second, and third assignments
of error. Consequently, we affirm the judgment of the Franklin County Court of
Common Pleas, Division of Domestic Relations, Juvenile Branch.

Judgment affirmed.

BrownN and SADLER, JJ., concur.

A-38




iIN THE COURT OF APPEALS OF OHIO

TENTH APPELLATE DISTRICT
AT Fr 27 oA @28
State of Ohio, CLERK OF COURTS
Plaintiff-Appellee, : No. 06AP-250
(C.P.C. No. 05CR04-2388)
V. : (C.P.C. No. 04JU12-17636)
D.H., : (REGULAR CALENDAR)

Defendant-Appeilant.

JOURNAL ENTRY

For the reasons stated in the memorandum decision of this court rendered
herein on February 27, 2007, it is the order of this court that the motion to certify the
judgment of this court as being in conflict with the judgment of the Court of Appeals for
Allen County in In re Hill, Allen App. No. 1-05-65, 2006-Ohio-2504, is granted and,
pursuant to Section 3(B)(4), Article 1V, Ohio Constitution, the record of this case is
certified to the Ohio Supréme Court for review -and final determination upon the

following issue in conflict:

Do constitutional jury trial rights, as articulated under the
Sixth Amendment to the United States Constitution and
Sections 5 and 10, Article | of the Ohio Constitution, and as
applied to an adult felony sentencing in accordance with
State v. Foster, 109 Ohio St.3d 1, 2006-Ohio-856, and
Blakely v. Washington (2004), 542 U.S. 296, also apply, in a
pre-Foster sentencing, to findings that a juvenile court has
made under Ohio's adult felony sentencing statutes when
the juvenile court imposed the aduit portion of a blended -
juvenile/adult sentence under R.C. 2152.13 of Ohio's serious
youthful offender statutes? '

FRENCH, J., SADLER, P.J., and BROWN, J.
A-39




4 J&’(’?iﬂ 4. idj_,vﬁ,,_k,i_.}‘»ﬁ‘ 3/

: - Loy ,P t’f_ I

FRURT p & L7
IN THE COURT OF APPEALS OF OHIO ‘{?“Hﬁg’({ ,’,,4 Abpp
Ul gy, "
TENTH APPELLATE DISTRICT ~E 2y

State of Ohio,

Plaintiff-Appellee, ; ‘No. 06AP-250
(C.P.C. No. 05CR04-2388)

V. : (C.P.C. No. 04JU12-17636)

D.H, : { REGULAR CALENDAR}

SJOHM W, HEELING '
Defendant-Appellant.  FrankiIn ¢o PusL e DEFEND
373 BOUTH MIGH STREET
LETH FLOOR
COLUMBUS, OH 43215

MEMORANDUM DECISION

Rendered on February 27, 2007

Ron O'Brien, Prosecuting Attorney, and Katherine J. Press,
for appellee.

Yeura R. Venters, Public Defender, and John W. Keeling, for
appellant.

ON MOTION TO CERTIFY

FRENCH, J.

{1} Defendant-appellant, D.H., has filed a motion to certify a conflict pursuant
to Section 3(B)(4), Article 1V, of the Ohio Constitution. A court of appeals must certify a
6onﬂict when its judgment "is in conflict with a judgment pronounced upon the same
question by any other court of appeals of the state[.]' Section 3(B)(4), Article IV, Ohic

Constitution. Thus, "[flor certification to be proper, there must be conflicting decisﬂ%\n@0
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between districts on a rule of law." (Emphasis omitted.) Whitelock v. Gilbane Bldg. Co.
(1993), 66 Ohio St.3d 594, 598. In addition, "the asserted conflict must be 'upon the
same question.'" (Emphasis sic.) id. at 596, quoting Section 3(B)(4), Article 1V, Ohio
Constitution. Furthermore, "the alleged conflict must be on a rule of law—not facts."
Whitelock at 596. Here, appellant contends that our opinion in State v. D.H., Franklin
App. No. 06AP-250, 2006-Ohio-6853, conflicts with the Third District Court of Appeals’
decision in In re Hill, Allen App. No. 1-05-65, 2006-Ohio-2504.

{92} iIn D.H., pursuant to the serious youthful offender statutes, the juvenile
court imposed a blended juvenile/adult sentence on appellant's third-degree felony
reckless homicide juvenile adjudication. Id. at §22-26. R.C. 2152.13(D)(2)(a) governs a
juvenile court's discretion to impose a blended juvenilefadult sentence on a serious
youthful offender and states, in pertinent part:

If a child is adjudicated a delinquent child for committing an
act under circumstances that allow, but do not require, the
juvenile court to impose on the child a serious youthful
offender dispositional sentence under section 2152.11 of the
Revised Code, all of the following apply:

(i} If the juvenile court on the record makes a finding that,
given the nature and circumstances of the violation and the
history of the child, the length of time, level of security, and
types of programming and resources available in the juvenile
- system alone are not adequate to provide the juvenile court
with a reasonable expectation that the purposes set forth in
section 2152.01 of the Revised Code will be met, the
juvenile court may impose upon the child a sentence
available for the violation, as if the child were an adult, under
Chapter 2929. of the Revised Code, except that the juvenile
court shall not impose on the child a sentence of death or life
imprisonment without parole.

A-41
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{43} On the aduit portion of the blended sentence in D.H., the juvenile court
imposed a single three-year prison sentence for appellant’s third-degree felony recklesé
homicide, which is a sentence above the one-year minimum prison sentence authorized
for adult sentenoes for third-degree felonies. Id. at §70. in imposing the non-minimum
sentence for the reckless homicide, the juvenile court made findings under R.C.
2029.14(B) of Chio's adult felony sentencing statutes. id.

{J4} On appeal in D.H., we examined whether State v. Foster, 109 Ohio
St.3d 1, 2006-Chio-856, implicated the juvenile court's findings under R.C. 2929.14(B).
See D.H. at 169-73. Foster stems from Blakely v. Washington (2004), 542 U.S. 296,
and Apprendi v. New Jersey (2000}, 530 U.S. 466. In Apprendi, the United States
Supreme Court held that, "[o]ther than the fact of a prior conviction, any fact that
increases the penalty for a crime be.yond the prescribed statutory maximum must be
submitted to a jury, and proved beyond a reasonable doubt.” Id. at 490. Otherwise, the
sentence violates a defendant's right to a jury trial under the Sixth Amendment to the
United States Constitution and Fourteenth Amendment due procéss guarantees.
Apprendi at 476-478, 497. In Blakely, the United States Supreme Court defined
" 'statutory maximum' for Apprendi purposes” as "the maximum sentence a judge may
impose sofely on the basis of the facts reflected in the jury verdict or admitted by the
defendant” (Emphasis sic.) Blakely at 2537. In Foster, the Ohio Supreme Court
concluded that portions of Ohio's felony sentencing - statutes violate the Sixth
Amendment to thé United States Constitution in the manner set forth in Blakely. Foster

at 950-83. Specifically, the court stated that, under certain circumstances, the felﬁ;“ﬂb
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sehtencing statutes unconstitutionally require a trial court to make "specific findings
before imposing a sentence beyond that presumed solely by a jury verdict or admission
of a defendant" Id. at 54. Thus, in Foster, the Ohio Supreme Court severed from
Ohio's felony sentencing laws the unconstitutional statutes, such as R.C. 2929.14(B).
Id. at 799.

{95} In D.H., the juvenile court imposed the blended juvenilefaddlt serious
youthful offender sentence before Foster issued its decision on Chio's adult felony
sentencing statutes in R.C. Chapier 2929. D.H. at §71. Ultimately, in D.H., we
concluded that Foster did not implicate the juvenile court's R.C. 2829.14(B) findings
because "Blakely, Foster, the Sixth Amendment to the United States Constitution, and
Sections 5 and 10, Article | of the Ohio Constitution did not confer jury-trial rights on the
R.C. 2929.14(B) findings that the juvenile court made when it imposed the aduit portion
of the serious-youthful-offender sentence” pursuant to R.C. 2152.13(D)(2)(a). D.H. at
1[73; As stich, we concluded that "the juvenile court did not make the R.C. 2929.14(B)
findings in violation of constitutional jury-trial rights articulated under the Sixth
Amendment to the United States Constitution and Sections 5 and 10, Article | of the
Ohio Constitution, or in contravention of Blakely and Fostef." D.H. at§73.

{46} Conversely, in in re Hill, another pre-Foster sentencing case, the Third
District Court of Appeals concluded that Foster implicated the findingsr that a juvenile
court made under Ohio's adult felony sentencing statutes, including R.C. 2929.14(B),
when the juvenilé court imposed the adult portion of a blended juvenile/adult sentence

on a serious youthful offender. In re Hill at 20-21. Thus, the appellate court concluﬂ_eﬁ
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that it "must vacate the sentence and remand this case to the [juvenile] court for further
proceedings consistent with Foster." In re Hill at 121.

{97} Both D.H. and In re Hill examined the "same question," i.e., whether, in a
pre-Foster sentencing, Foster implicated a juvenile court's findings under Ohio's aduit
felony sentencing laws, such as R.C. 2929.14(B), when the juvenile court imposed an
adult sentence on a blended juvenile/adult serious youthful offender sentence. As
noted above, in D.H., we concluded that Foster did not implicate such findings. D.H. at
169-73. However, in In re Hill, the Third District Court of Appeals concluded otherwise
that Foster did implicate such findings. /n re Hill at §20-21. As such, in D.H., we issued
an opinion on a rule of faw that conflicted with the Third District Court of Appeals'
decision in /n re Hill. Consequently, our opinion in D.H. is in conflict with In re Hill
pursuant to Whitelock and Section 3(B)(4), Article 1V of the Ohio Constitution.

{48} "[Wihen certifying a case as in conflict with the judgment of another court
of appeals, either the journal entry or opinion of the court of appeals so certifying must
clearly set forth the rule of taw upon which the alleged conflict exists." Whitelock at 599.
Here, we ceriify the following issue under conflict:

Do constitutiona! jury trial rights, as articulated under the
Sixth Amendment to the United States Constitution and
Sections 5 and 10, Article I of the Ohio Constitution, and as
applied to an adult felony sentencing in accordance with
State v. Foster, 109 Ohic St.3d 1, 2006-Ohic-856, and
Blakely v. Washington (2004), 542 U.S. 296, also apply, in a
pre-Foster sentencing, to findings that a juvenile court has
made under Ohio's adult felony sentencing statutes when
the juvenile court imposed the aduit portion of a blended

juvenile/adult sentence under R.C. 2152.13 of Ohio's serious
youthful offender statutes? Adia
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{49} Therefore, based on the above, we grant appellant's motion to certify a
conflict. As such, we instruct the clerk of the Tenth District Court of Appeals to certify
the record of this case to the Ohio Supreme Court.

Motion to certify granted.
SADLER, P.J., and BROWN, J., concur.

A-45
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-QH GONST Art. I,s 5 Page 1 of 1

Const, Art. I, § 5

Baldwin's Qhio Revised Code Annotated Currentness
Constitution of the State of Ohlo (Refs & Annas)

=0 Const I Sec. 5 Right of frial by jury

The right of trial by jury shall be inviclate, except that, in civil cases, laws may be passed to authorize
the rendering of a verdict by the concurrence of not less than three-fourths of the jury.

(1912 constitutional convention, am. eff. 1-1-13; 1851 constitutional convention, adopted eff. 9-1-
1851)
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R.C. § 2929.11

Baldwin's Ohio Revised Code Annotated Currentness
Title XXIX. Crimes--Procedure
“& Chapter 2929, Penalties and Sentencing (Refs & Annos)
"H Felony Sentencing
%2929.11 Overriding purposes of felony sentencing

(A} A court that sentences an offender for a felony shall be guided by the overriding purposes of
felony sentencing. The overriding purposes of felony sentencing are to protect the public from future
crime by the offender and others and to punish the offender. To achieve those purposes, the
sentencing court shall consider the need for incapacitating the offender, deterring the offender and
others from future crime, rehabilitating the offender, and making restitution to the victim of the
offense, the public, or both.

{B) A sentence Imposed for a felony shall be reasonably calculated to achieve the two overriding
purposes of felony sentencing set forth in division (A) of this section, commensurate with and not
demeaning to the seriousness of the offender's conduct and its impact upon the victim, and consistent
with sentences imposed for similar crimes committed by similar offenders,

(C) A court that imposes a sentence upon an offender for a felony shall not base the sentence upon
the race, ethnic background, gender, or religion of the offender.

(1995.8 2, eff, 7-1-96)

A-51
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R.C. § 2152.11

Baldwin's Ohio Revised Code Annaotated Currentness
Title XXI. Courts--Probate--Juvenile
“@ Chapter 2152. Juvenile Courts--Criminal Provisions
*& Dispositional Orders
=»2152.11 More restrictive dispositions for commission of enhanced acts

(A) A child who is adjudicated a delinquent child for committing an act that would be a felony if
committed by an adult Is eligible for a particular type of disposition under this section if the child was
not transferred under section 2152.12 of the Revised Code. If the complaint, indictment, or
information charging the act includes one or more of the following factors, the act is consldered to be
enhanced, and the child is eligible for a more restrictlve disposition under this section;

(1) The act charged against the child would be an offense of viclence if committed by an adult.

(2) During the commission of the act charged, the child used a firearm, displayed a firearm,
brandished a firearm, or indicated that the child possessed a firearm and actually possessed a
firearm.

(3) The child previously was admitted to a department of youth services facility for the commission of
an act that would have been aggravated murder, murder, a felony of the first or second degree if
committed by an adult, or an act that would have been a felony of the third degree and an offense of
violence if committed by an adult.

(B) If a child is adjudicated a delinquent child for committing an act that would be aggravated murder
or murder if committed by an adult, the child is eligible for whichever of the following is appropriate:

(1) Mandatory SYO, if the act allegedly was committed when the child was fourteen or fifteen years of
age;

(2) Discretionary SYQ, if the act was cormmitted when the child was ten, eleven, twelve, or thirteen
years of age;

(3) Traditional juvenile, if divisions (B)}(1) and (2) of this section do not apply.

(C) If a child Is adjudicated a delinquent child for committing an act that would be attempted
aggravated murder or attempted murder if committed by an adult, the child is eligible for whichever
of the following is appropriate:

{1) Mandatory SYO, if _the act allegedly was committed when the child was fourteen or fifteen years of
age;

(2) Discretionary SYQ, if the act was committed when the child was ten, eleven, twelve, or thirtaeB_,,
years of age; _ =07
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(3) Traditional juvenile, if divisions (C)(1) and (2) of this section do not apply.

(D) If a child is adjudicated a delinquent child for committing an act that would be a felony of the first
degree’if committed by an adult, the child is eligible for whichever of the following is appropriate:

(1) Mandatory SYO, if the act allegedly was committed when the child was sixteen or seventeen years
of age, and the act is enhanced by the factors described in division (A){(1) and either division (A)(2)
or (3) of this section;

(2) Discretionary SYO, if any of the following applies:

(a) The act was committed when the child was sixteen or seventeen years of age, and division (D)(1)
of this section does not apply.

(b) The act was committed when the child was fourteen or fifteen years of age.

{c) The act was committed when the child was twelve or thirteen years of age, and the act is
enhanced by any factor described in division {(A)(1), (2), or (3) of this section.

(d) The act was committed when the child was ten or eleven years of age, and the act Is enhanced by
the factors described in division (A)(1) and either division (A)(2) or (3) of this section.

(3) Traditional juvenile, If divisions (D)(1) and (2) of this section do not apply.

(E) If a child is adjudicated a delinquent child for committing an act that would be a felony of the
second degree if committed by an adult, the child is eligible for whichever of the following is
appropriate:

(1) Discretionary SYO, if the act was committed when the child was fourteen, fifteen, sixteen, or
seventeen years of age;

{2) Discretionary SYO, if the act was committed when the child was twelve or thirteen years of age,
and the act is enhanced by any factor described in division {(A){1), (2), or (3) of this section;

(3) Traditional juvenile, if divisions (E}{(1) and (2) of this section do not apply.

(F) If a child is adjudicated a delinquent child for committing an act that would be a felony of the third
degree if committed by an adult, the child is eligible for whichever of the following is appropriate:

(1) Discretionary SYO, if the act was committed when the child was sixteen or seventeen years of

age; A-50

(2) Discretionary SYO, if the act was committed when the child was fourteen or fifteen years of age,
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and the act is enhanced by any factor described in divisioh {A)(1)}, (2), or {3) of this section;
(3) Traditicmai juvenile, if divisions (F){1) and (2} of this section do not apply.

(G) If a child is adjudicated a delinquent child for committing an act that would be a felony of the
fourth or fifth degree if committed by an adult, the child is eligible for whichever of the following
dispositions is appropriate:

{1) Discretionary SYO, if the act was committed when the child was sixteen or seventeen years of
age, and the act is enhanced by any factor described in division (A)(1), (2), or (3) of this section;

(2) Traditional juvenile, if division (G)(1) of this section does not apply.

{H) The following table describes the dispositions that a juvenile couirt may impose on a delinquent
child:

OFFENSE CATEGORY AGE AGE AGE AGE
(Enhancement factors) 16 & 17 i4 & 15 12 & 13 10 & 11
Murder/aggravated

Murder N/8 MSYC, TJ DSsYo, TJ DSYo, TJ
Attempted Murder/Attempted N/R M3YO, DSYQ, DSYO,
hggravated Murder TJ TJ TJ

¥l {enhanced by MSYO, DSYO, DSYO, DSYO,
offense of violence TJ TJ TJ

factor and either

disposition firearm

facter or previous

DYS admigsion factor)

Fl (enhanced by D3YO, D3SYO, DSYO, TJ
any single or TJ TJ TJ

other combination

of enhancement

factors)

Fl {nct enhanced) psYo, Tgd DSYo, TJ TJ TJ
F2 (enhanced by any DSYQ, DSYO, DSYO, TJ
enhancement factor) TJ TJ TJ

2 (not enhanced) DsSYo, TJd DSyo, TJ TJ TJ
F3 (enhanced by any D5YO, DSYO, TJ TJ
enhancement factor) TJ TJ

F3 (not enhanced) DSYo, TJ TJ TJ TJ
F4 {enhanced by any DSYQ, TJ TJ TJ
enhancement factor) TJ

F4 {not enhanced) TJ TJ TJ TJ
F5 {enhanced by any DSYO, TJ TJ TJ
enhancement factor) TJ

F5 (not enhanced) TJ TJ TJ TJ

(I) The table in division (H) of this section is for illustrative purposes only, If the table conflicts with
any provision of divislons (A) to (G) of this section, divisions (A) to {G) of this section shall control.

A-H4
(J) Key for table in division (H) of this section:
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(1) "Any enhancement factor" applies when the criteria described in division (A)}(1), (2}, or (3) of this
section apply.

(2) The "disposition firearm factor” applies when the criteria described in division (A)(2) of this
section apply.

(3) "DSYO" refers to dls_cretionary serious youthfu! offender disposition.

(4) "F1" refers to an act that would be a felony of the first degree if committed by an adult.
(5) "F2" refers to an act that would be a felony of the second degree if committed by an adult.
{6) "F3" refers to an act that would be a felony of the third degree if committed by an adutt.
(7) "F4" refers to an act that would be a felony of the fourth degree if committed by an adult.
(8) "F5" refers to an act that would be a felony of the fifth degree if committed by an adult.
(9) "MSYO" refers to mandatory serious youthful offender disposition.

(10) The "offense of violence factor" applies when the criteria described in division (A)(1) of this
section apply. '

(11) The "previous DYS admission factor" applies when the criteria described in division (A)(3) of this
section apply. ,

(12) "T2" refers to traditional juvenile,

(2000.5 179, 8§ 3, eff. 1-1-02)

A-55
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Baldwin's Ohlo Revised Code Annotated Currentness
Title XXI. Courts--Probate--Juvenile
"B Chapter 2152, Juvenile Courts--Criminal Provisions
@ Dispositional Orders
‘®2152.13 Serious youthful offender dispositional sentence

(A) A juvenile court may impose a serious youthful offender dispositicnal sentence on a child only if
the prosecuting attorney of the county in which the delinquent act allegedly occurred initiates the
process against the child in accordance with this division, and the child is an alleged delinquent child
who is eligible for the dispositional sentence. The prosecuting attorney may initiate the process in any
of the following ways:

(1) Obtaining an indictment of the child as a serious youthfu! offender;

(2) The child walves the right to indictment, charging the child in a bill of information as a serlous
youthfu! offender;

{3) Until an indictment or information is obtained, requesting a serious youthful offender dispositional
sentence in the original complaint alleging that the child is a delinquent child;

. {4) until an indictment or information is obtained, if the original complaint does not request a serious
youthful offender dispositional sentence, filing with the juvenile court a written notice of intent to seek
a serious youthful offender dispositional sentence within twenty days after the later of the foltowing,
unless the time is extended by the juvenile court for good cause shown;

(a) The date of the child's first juvenile court hearing regarding the complaint;

{b) The date the juvenile court determines not to transfer the case under section 2152.12 of the

After a written notice Is filed under divislon (A)(4) of this section, the juvenile court shall serve a copy
of the notice on the child and advise the child of the prosecuting attorney's intent to seek a serious
youthful offender dispositional sentence in the case.

(B) If an alleged delinquent child is not indicted or charged by information as described in division (A)
(1) or (2) of this section and if a notice or complaint as described in division (A){3) or (4) of this
section indicates that the prosecuting attorney intends to pursue a serious youthful offender
dispositional sentence in the case, the juvenile court shall hold a preliminary hearing to determine if
there is probable cause that the child committed the act charged and is by age eligible for, or required
to receive, a serious youthful offender dispositional sentence,

(C) (1) A child for whom a sericus youthful offender dispositional sentence is sought has the right to a
grand jury determination of probable cause that the child committed the act charged and that the
child is eligible by age for a serious youthful offender dispositional sentence. The grand jury may be
impaneled by the court of comron pleas or the juvenile court, A-56

Once a child Is indicted, or charged by information or the juvenile court determines that the child is

httn-Hwreh? westlaw.com/result/documenttext.asox ?sv=Snlit&service=Find &fcl=False&fin... 7/31/2007




. OH §T s 2152.13 Page 2 of 3

eligible for a serious youthful offender dispositional sentence, the child is entitled to an open and
speedy trial by jury in juvenile court and to be provided with a transcript of the proceedings. The time
within which the trial is to be held under Title XXIX of the Revised Code commences on whichever of
the following dates is applicable:

(a) If the child is indicted or charged by information, on the date of the filing of the indictment or
information.

(b) If the child is charged by an original complaint that requests a serious youthful offender
dispositional sentence, on the date of the filing of the complaint.

() If the child is not charged by an original compiaint that requests a serious youthful offender
dispositional sentence, on the date that the prosecuting attorney files the written notice of intent to
seek a serious youthful offender dispositional sentence.

(2) If the chiid is detained awaiting adjudication, upon indictment or being charged by information,
the child has the same right to ball as an adult charged with the offense the alleged delinquent act
would be if committed by an adult. Except as provided in division (D) of section 2152.14 of the
Revised Code, all provisions of Title XXIX of the Revised Code and the Criminal Rules shall apply in
the case and to the child. The juvenile court shall afford the child all rights afforded a person who is
prosecuted for committing a crime including the right to counsel and the right to raise the issue of
competency. The child may not waive the right to counsel.

(D) (1) If a child is adjudicated a delinguent child for committing an act under circumstances that
require the juvenile court to impose upon the child a serious youthful offender dispositional sentence
under section 2152.11 of the Reyised Code, all of the following apply:

(a) The juvenile court shall impose upon the child a sentence available for the violation, as if the child
were an adult, under Chapter 2929, of the Revised Code, except that the juvenile court shall not
impose on the child a sentence of death or life imprisonment without parole.

{b) The juvenile court also shall impose upon the child one or more traditional juvenile dispositions
under sections 2152.16, 2152.19, and 2152.20, and, if applicable, section 2152.17 of the Revised
Code.

(c) The juvenile court shall stay the adult portion of the serious youthful offender dispositional
sentence pending the successful completion of the traditional juvenile dispositions imposed.

(2)(a) If a child is adjudicated a delinquent child for committing an act under circumstances that
allow, but do not require, the juvenile court to Impose on the child a serious youthful offender
dispositional sentence under section 2152.11 of the Revised Code, all of the following apply:

(i) If the juvenile court on the record makes a finding that, given the nature and clrcumstances of the
violation and the history of the child, the length of time, level of security, and types of programming
and resources available in the juvenile system alone are not adequate to provide the juvenile co %
with a reasonable expectation that the purposes set forth in section 2152.01 of the Revised Codé" ﬁl
be met, the juvenile court may impose upon the child a sentence avaitable for the violation, as if the
child were an adult, under Chapter 2929. of the Revised Code, except that the juvenile court shalil not
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impose on the child a sentence of death or life imprlsonmént without parcle,

(1) If a sentence is Imposed under division (D) (2)(a){i) of this section, the juvenile court also shall
impose upon the child one or more traditional juvenile dispositions under sections 2152.16, 2152.19,
and 2152.20 and, if applicable, section 2152,17 of the Revised Code.

(iil) The juvenile court shall stay the adult portion of the serlous youthful offender dispositional
sentence pending the successful completion of the traditional juvenile dispositions imposed.

{b) If the juvenile court does not find that a sentence should be imposed under division (D) (2)(a)(i)
of this section, the juvenile court may impose one or more traditional juvenile dispositions under
sections 2152.16, 2152.19, 2152.20, and, if applicable, section 2152.17 of the Revised Code.

(3) A child upon whom a serious youthful offender dispositional sentence Is imposed under division
(D) {1) or (2) of this section has a right to appeal under division (A}(1), (3), {4), (5), or (6) of section
2953,08 of the Revised Code the adult portion of the sertous youthful offender dispositional sentence
when any of those divisions apply. The child may appeal the adult portion, and the court shall
consider the appeal as if the adult portion were not stayed.

{2002 H 393, eff. 7-5-02; 2000 5 179, § 3, eff. 1-1-02)

A-58
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