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STATEMENT OF FACTS

A. Procedural Back rg ound

This case presents the Court with an opportunity to address the continuing

erosion of the employment-at-will doctrine due to the application of the tort of wrongful

discharge in violation of public policy to a seemingly endless array of fact patterns.

Appellee Randall Dohme ("Dolune") was terminated from his

employment with Appellant Eurand, Inc. (formerly Eurand America, Inc.) following his

admitted disregard of a management directive that the employees at Eurand's facility

direct contact with an insurance company employee, who was on site for a two-day

revicw of the preniises for the submission of an insurance policy proposal, through

specifically-identified individuals. (Supp. at 70-73, 87; Dohme Depo. at 248-251,

Exhibit DD) The Montgomery County Court of Common Pleas granted summary

judgment in Eurand's favor on the wrongful discharge claim reasoning that a policy

favoring workplace safety was not implicated in Dohme's termination because

"Plaintiff s statements did not indicate a concern for work place safety. The plain

language of his comments only indicates his own suspicion that the missing report is an

attempt by Defendant to set him up for a deficient job performance. The only relevance

safety has in the instant case is that the missing report contained the results of a fire alarm

system inspection." (Appx. at 29)

Dohme appealed the adverse judgment on his claim to the Montgomery

County Court of Appeals. The Montgomery County Court of Appeals reversed the ruling

of the trial court and, maneuvering arotmd existing precedent, expanded the wrongful

discharge tort beyond its previously-existing bounds. Specifically, the Second District
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declared that "the employee's intent is largely irrelevant in an analysis of the clarity

element of a wrongful discharge claim" and, ignoring the fact that Dohme did not even

suggest in his conversation that an unsafe work environment existed, found that the

potential choice between higher insurance premiums and remedying an unarticulated,

unknown workplace safety issue might indirectly advance the public's interest in

workplace safety. 1 (Appx. at 13-14) In other words, the Second District concluded that

even though Dohme never actually mentioned safety and admittedly did not report a

concern to eitlier Eurand or a govenunental body, a termination under these

circumstances nevertheless jeopardized the general public policy of Ohio favoring

workplace safety. (Appx. at 16-17)

B. Factual Back rg otmd

Eurand is engaged in the manufacture and sale of drug delivery systems

used in the pharmaceuticals industry. (Supp. 88; Cruz Aff. ¶ 2) Dohme is an electrician

by trade who began work with Eurand on January 12, 2001 to supervise its maintenance

staff. (Supp. 3; Dohme Depo. at 20)

During his brief employment with Eurand, Dolune had conflicts with his

co-workers and direct reports, failed to perform his duties to management's expectations,

was the subject of various employee complaints to management and human resources,

and was the subject of a complaint from an independent contractor who was working at

1 When explaining the basis for its conclusion, the Second District stated, "[w]hen an
employer directs employees to not speak to an insurance representative inspecting a
premises, an implication arises that the employer wishes to cover up defects, including
those that create a danger to employees." However, this "implication" is wholly
unsupported by the record. Even Dohme characterized the process of having limited
points of contact whenever third parties entered the facility as routine at Eurand. (Supp.
at 71-72; Dohme Depo. at 249-250)
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the facility who relayed that Dohme had engaged in offensive behavior. (Supp. 4-33, 38-

52, 80; Dohme Depo. at 43-66, 69, 73-77, 90,143-151, 153-157, Exhibit A) This

conduct resulted in a dysfunctional workplace, shifted reporting relationships, and

discipline for Dohme. (Supp. 34-37, 80, 83; Dohme Depo. at 78-81, Exhibits A, Y) As

a further result, Dohme's relationship with his supervisors became adversarial and on

July 9, 2002, Dohme was relieved of his supervisory responsibilities. (Supp. 53-66, 68,

82; Dohnie Depo. at 158-171, 204, Exhibit W)

Dohme's conduct did not improve following his demotion. On March 21,

2003, Eurand sent an e-mail to all of its Vandalia employees explaining that on March 24

and 25 an employee of an insurance company would be visiting the premises, and Eurand

instructed employees to direct contact with him through certain identified employees.

(Supp. at 70, 87; Dohme Depo. at 248, Exhibit DD) Dohme understood that the

individual was an employee of a private insurance company who was coming to review

the building in connection with submitting a bid for providing insurance coverage. (Supp.

at 70-72; Dohme Depo. at 248-250) Dohme also understood that Eurand did not want

him speaking with the insurance company employee and acknowledged that this was

normal practice at Eurand. (Supp. 70-72; Dohme Depo. at 248-250)

On the second day of the insurance agent's visit, Dohme was called by

Eurand's receptionist who was looking for another individual, who was identified as a

contact point for the agent, to come meet the insurance agent. Dohme testified, "I said I

will try to find him but I'll come down and greet him." (Supp. 73-74; Dohme Depo, at

251-252) When Doluue sought out the insurance company employee he did not merely

"greet" the individual. lnstead he immediately took out papers and, as Dohnie describes
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it, "I just said you might want to find out what happened with that inspection, and that

was the end of the conversation." (Supp. 73; Dohme Depo. at 251) Contrary to the

inference suggested by the Second District, Dohme did not contend to the agent that the

inspection was not completed. Rather, Dohme stated that he believed that the record of

the inspection was removed to make it look as if he did not perform it. To that end,

Dohme specifically testified:

Q• What were you intending to suggest to her then?

A. I didn't know who it was that took it out of the computer. I
assumed it was her so I just said he already knows the answer, tell
him the truth....

Did you believe that Dell had done something inappropriate by
taking that out?

A. I had believed that Dell did it because they all had passwords, but
Dell was the only one that was actively working in MP2. I think
she's probably the one that did it.

But when you say it, do you mean - -

A. Took the fire alarm inspection out. I think she was either told or
she did something to take that fire inspection out of there.

(Supp. at 75-76; Dohme Depo. at 253-254)

In short, Dohme feared onl that he was being "set up" for a performance deficiency and

told the insurance employee onlv that - "I told Mr. Lynch, somebody made this disappear

and I'm afraid they're trying to make it look like I wasn't doing my job." (Supp. 77;

Dohme Depo. at 255)

Eurand terrninated Dohme's employment for his confrontation of the

insurance agent in contradiction of its directive. (Supp. 69, 78, 79; Dohtne Depo. at 247,

256, 259)
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ARGUMENT

This Court has long recognized that "[t]he traditional rule in Ohio and

elsewhere is that a general or indefinite hiring is terminable at the will of either party, for

any cause, no cause or even in gross or reckless disregard of any employee's rights, and a

discharge without cause does not give rise to an action for damages." See Collins v.

Rizkana (1995), 73 Ohio St. 3d 65, 67 (citations omitted). To date, Ohio has recognized

only limited exceptions to the at-will doctrine. However, the decision of the Second

District in this case is a large stride toward the exception subsuming the rule.

The only exception to the at-will doctrine at issue in this case involves the

tort of wrongful discharge in violation of a public policy, wluch was adopted in Greeley

v. Miami Valley Maintenance Contrs., Inc. (1990), 49 Ohio St. 3d 228. The decisions

following Greeley have attemptcd to refine the wrongful discharge tort. However, as one

appellate court has noted, the development of the claim has not been a direct path. See

Coon v. Technical Construction Specialties, Inc. (Summit Cty App. 2005)., 2005-Ohio-4080 at

¶22 ("It is clear from the legal history of public policy wrongful termination causes of action that

treatment of such claims has changed over time.").

While their meaning has been the subject of litigation with often

conflicting conclusions, the elements of the wrongful discharge claim remain unchanged.

To establish a claim for wrongful discharge in violation of public policy, a plaintiff must

establish the following elements: (1) that a clear public policy existed and was

manifested in a state or federal constitution, statute or administrative regulation, or in the

common law (the clarity element); (2) that dismissing etnployees under circumstances

like those involved in the plaintiffs dismissal would jeopardize the public policy (the

5



jeopardy element); (3) that plaintiff's dismissal was motivated by conduct related to the

public policy (the causation element); and (4) that the employer lacked an overriding

legitiinate business justification for the dismissal (the overriding justification element).

Painter v. Graley (1994), 70 Ohio St. 3d 377, 384; Collins v. Rizkana (1995), 73 Ohio St.

3d 65, 69-70 citing H. Perritt, The Future of Wrongful Dismissal Claims: Where Does

Employer Self Interest Lie? (1989), 58 U. Cin. L. Rev. 397, 398-399.

Although Eurand challenged Dohme's ability to satisfy the clarity element

of his claim and continues to maintain that no public policy exists that is applicable to the

facts of this case, the Propositions of Law that this Court has agreed to hear both involve

the boundaries of the jeopardy element of this tort.

Proposition of Law No. I:

To satisfy the jeopardy element of a wrongful discharge
claim based upon an alleged retaliation for voicing
concerns regarding workplace safety an employee must
voice concerns to a supervisor employee of the employer
or to a governmental body.

In 2003, the Sixth Circuit noted, "Ohio has yet to adopt a clear analytical

framework for analyzing jeopardy, and discussions of this element by Ohio courts are

often brief." Himmel v. Ford Motor Co. (01' Cir. 2003), 342 F.3d 593, 599. Since that

time, Ohio courts have devoted significant attention to the issue of whether a public

policy can be jeopardized where adequate statutory relief is available. See, e.g., Wiles v.

Medina Auto Parts (2002), 96 Ohio St. 3d 240. However, extensive attention to the other

parameters of the jeopardy element is not reflected in Ohio jurisprudence.
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The Sixth Circuit surmised that Ohio's reliance on Henry H. Perritt, Jr.'s

scholarly work in the adoption of the wrongful discharge tort suggested that Mr. Perritt's

thoughts on the jeopardy element would also be adopted. Id. at 599. According to Mr.

Perritt, the steps of the jeopardy analysis include: (1) determine "what kind of conduct is

necessary to further the public policy" at issue; (2) decide whether the employee's actual

conduct fell within the scope of conduct protected by this policy; and (3) consider

whether employees would be discouraged from engaging in similar future conduct by

threat of dismissal. Id. at 599 citing H. Perrilt, The Future of Wrongful Dismissal

Claims: Where Does Employer 5elflnterest Lie? (1989), 58 U. Cin. L. Rev. at 408.

Whether this Court endorses the use of Mr. Perritt's analysis of the jeopardy element or

adopts another approach, under any standard the decision of the Second District in this

case must be reversed.

A. The Second District's Decision is Unsupported by Existing Law.

The cornerstone of the jeopardy element is the determination of whether

dismissing employees under circumstances like those involved in plaintiff's dismissal

would directly undermine the public policy at issue in the case. Thus, an analysis of both

the specific public policy at issue and the specific circumstances of the employee's

termination are required when performing the analysis. In the present case, the trial court

performed just such an analysis when it looked at the specifics of Dohme's conduct and

his late-identified public policy and noted:

In the instant case, Plaintiff was discharged for disobeying
a specific order from his employer to not speak with a
representative from a private insurance company. Plaintiff
fails to articulate what public policy Defendant violated when
it discharged Plaintiff for such action. Although Plaintiff
claims that he was discharged for voicing a concern for work
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place safety, the insurance representative's purpose for being
on the premises was to provide Defendant an insurance quote.
Moreover, Plaintiff s statements did not indicate a concern for
work place safety. The plain language of his comments only
indicates his own suspicion that the missing inspection report
is an attempt by Defendant to set him up for a deficient job
performance. The only relevance safety has in the instant
case is that the missing report contained the results of a fire
alarm system inspection. Based on the facts presented to the
court, it appears that due to the deteriorating relations between
the parties at the time of the incident, the content of the report
would not have changed Plaintiff's basis in making the
statements. Plaintiff feared he was being set up for failure,
as evidenced by the plain language of his statements, and the
lack of any insinuation for work place safety concerns.

(Appx. at 29)

This analysis is entirely consistent with every case decision previously

issued by the appellate courts of Ohio - Dohnie's expression of concern about the

perception of his perfonnance to a non-governmental entity far exceeded the boundaries

of the limited exception to the at-will doctrine under which he asserted his claim. Only

the opinion by the Second District departs from this position and by doing so, the Second

District significantly undermines the continued viability of the at-will doctrine.

The Second District first strayed from the purpose of the wrongful

discharge exception when it expanded the people to whom an employee may make

protected complaints. To that end, the Second District ruled that "[a]n employee who

reports safety concerns to the employer's insurance inspector, regardless of the

employee's intent in doing so2, is protected from being fired solely for the sharing of the

2 The Seventh District Court of Appeals disagreed with this proposition in its decision in
Milhouse v. Care Staff, Inc. (Mahoning Cty App. 2007), 2007-Ohio-2709 at 1127, a
decision issued subsequent to the one in this case. There, the court found that the
employee's self-serving justification for her insubordination defeated the jeopardy
element of her claim.
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safety information." (Appx. at 13) Not only is this proposition unreflective of the actual

facts of the case3 but it extends the public policy umbrella significantly beyond its prior

coverage.

The Second District made this extension of the law without undertaking

the analysis suggested by the Sixth Circuit or offering any alternative analytical

framework. Instead, the decision was premised on what the Second District believed was

an application of the law aimounced in Pytlinski v. Brocar Products, Inc. (2002), 94 Ohio

St. 3d 77, 80.

As support for its newly-adopted rule of law, the Second District cited this

Court's decision in Pytlinski for the proposition that the recipient of the employee's

protected expressions is irrelevant in the wrongful discharge context. However, Pytlinski

makes no such pronouncement.

The sole issue before the Court in Pytlinski was to determine the statute of

limitations to be applied to a wrongful discharge claim that mimics a statutory

whistleblower claim but which is instead based only upon a general common law policy

favoring workplace safety. Pytlinski, 94 Ohio St. 3d at 78. Thus, the footnoted

observation cited by the Second District as supporting its decision in this case was merely

dicta.

In fact, Justice Cook's concurring opinion in Pytlinski reflects that this

entire proposition of law has never been endorsed by the Court. Pytlinski, 94 Ohio St. 3d

3 The record conclusively establishes that Dohme did not report a "safety concern."
Rather, Dolune reported a cottcem that someone was "trying to make it look like I wasn't
dong my job" by removing an inspection from a report. (Supp. at 77; Dohme Depo. at
255; Appx. at 29)
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at 82. ("Kulch was a plurality opinion, and that portion of Kulch that the majority cites as

supporting the proposition that the elements of a Kulch common-law cause of action

based on wrongful discharge in violation of public policy `do not include a requirement

that there be a complaint to a specific entity, only that the discharge by the employer be

related to the public policy' ganiered only three votes. Because a majority of this court

did not join the non-syllabus language on which today's majority relies to make this

blanket assertion, this language is not the law." (emphasis in original)) In sum, this

Court has never before held - - and shoufd not do so in this case - - that the recipient of

alleged "whistleblowing" or safety complaints is irrelevant to the application of wrongful

discharge exception.

Further, even if the logic of Pytlinski is applied to the present case, it does

not support the Second District's conclusion. The facts in Pylinski involved a termination

following an internal complaint to the management of the einployer. Pytlinski, 94 Ohio

St. 3d at 78. As such, the employee in Pytlinski at least addressed his complaints to the

management of his employer who had the ability to respond to the concerns. In contrast,

Dohme addressed his comments to a third-party vendor who was entirely without

authority to address the issue in any manner. With this significant factual distinction, the

logic of Pytlinski also does not support the result reached by the Second District.

In suni, the only support offered by the Second District for its conclusion

does not, in fact, support its conclusion.
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B. The Rationale of Other Cases Undercuts the Second District's
Conclusion.

At the core of a public policy claim that is based upon statutory

whistleblowing is a requirement that the report be made to an appropriate governmental

agency. See, e.g., Contreras v. Ferro Corp. (1995), 73 Ohio St. 3d 244. While this line

of cases plainly does not support the Second District's decision in this case, the same

basis for the public policy is admittedly not involved. Thus, the statutory whistleblower

cases are of little value to the analysis of this case unless the Court reverses the Pytlinski

decision and rejects the general "workplace safety" public policy. However, it is not

necessary to take this step to resolve the present case.

Outside of the context of public policy claims based upon statutory

whistleblowing, a limited line of wrongful discharge cases has also developed that protect

general "workplace safety" complaints, and complaints of illegal employer conduct,

when such complaints are made to managers within a business organization. See, e.g.,

Pytlinski, 94 Ohio St. 3d 77; Himmel, 342 F.3d 593. Although the basis for these cases is

more legally analogous to the present case than the statutory whistleblower cases, the

cases are nevertheless easily distinguished because, prior to the Second District's

decision in this case, no Ohio court had found complaints made to someone outside of

internal management of the employer and outside of a governmental agency to be of a

sufficient character to enjoy a legally protected status in the wrongful discharge context.

In fact, every claim presenting such a fact pattern was rejected.

In Branan v. Mac Tools (Franklin Cty. App. 2004), 2004-Ohio-5574 at

¶40, the Franklin County Court of Appeals addressed whether a public policy was
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implicated when an employee was terminated due to calls made to a co-worker. The

Branan court rejected private party contact as a basis of a public policy by noting that the

employee "arguably had the right to report the incident to administrative or law

enforcement authorities" but found that nothing in the law upon which the policy was

allegedly based implicated protection for calls made to co-workers.

In Mitchell v. Mid-Ohio Emergency Services L.L.C. (Franklin Cty App.

2004), 2004-Ohio-5264 at ¶19, the Franklin County Court of Appeals addressed whether

a public policy exists under Ohio law in a situation where a physician wrote letters to

other physicians expressing concerns over emergency room overcrowding and patient

care issues. Despite the obvious safety overtones of the letters, the Franklin County

Court of Appeals rejected the third-party contact as supporting the claim and "decline[d]

to extend the narrow public policy exception to the employment at-will doctrine this far."

Finally, in Herlik v. Continental Airlines, Inc. (6`h Cir. 2005), 2005 U.S. App. LEXIS

21784 the Sixth Circuit noted that a public policy could not be jeopardized where the

concerns were not expressed to the government or even upper management. Herlik, 2005

U.S. App. LEXIS 21784 at *14.

In short, no Ohio court has adopted the rule of law advocated by the

Second District despite repeated opportunities to do so.

C. Critical Analysis Requires the Reversal of the Second District.

The lack of other case decisions confirming the result reached by the

Second District suggests that problems exist in the analysis. These problems can be

readily identified whether the analysis used by the Sixth Circuit is employed or some

other model is developed.
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Mr. Perritt suggests that the steps of the jeopardy analysis include: (1)

determine "what kind of conduct is necessary to further the public policy" at issue; (2)

decide whether the employee's actual conduct fell within the scope of conduct protected

by this policy; and (3) consider whether employees would be discouraged from engaging

in similar future conduct by threat of dismissal. H. Perritt, The Future of Wrongful

Dismissal Claims: Where Does Employer Self Interest Lie? (1989),58U. Cin. L. Rev.

at 408. According to the Second District, the public policy at issue in this case is the

general advancement of workplace safety. When the facts of the present case are

reviewed under the three-step analysis, it is clear that Dohme cannot satisfy the jeopardy

element of his claim.

First, Dohme complained to a private insurance vendor only that he was

being set up by his einployer to make it appear that he had not performed his job. Such a

complaint is plainly not necessary to advance workplace safety. Instead, only complaints

made to government entities charged with insuring a safe workplace or made to

management employees capable of addressing the concerns are required to advance

workplace safety. Second, Dohme's actual conduct, as is overwhelmingly established by

the record, did not fall within the "necessary" behavior because he did not actually voice

a safety concern and did not address a safety concern to a govenunental body or a

management employee. Rather, Dohnie's conduct was only necessary if he acted to

advance his own self interest. A public policy simply was not jeopardized in this case

under Mr. Perritt's analytical framework.

Although the Second District did not refer to any particular analytical

framework, it did recognize the logical requirement that it explain how complaining to a
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third party somehow advanced workplace safety. To fill that void, the Second District

reasoned that a complaint to a private vendor hoping to sell a service to the employer may

result in indirect market forces eventually making the workplace safer by encouraging the

employer to act through the prospect of higher insurance premiums. (Appx. at 13-14)

However, not only does this proposition require multiple cause-and-effect reactions that

in many instances simply will not occur, but it is surely opening a Pandora's box of

potential claims ill-fitted for a "limited exception" to the at-will doctrine. This Court

should definitively rule that indirect market forces are not the type of workplace impact

that will satisfy the jeopardy elemcnt of the wrongful discharge tort.

Dohme's claim also fails when other methods of analyzing the jeopardy

element are employed. In what appears to be a shortliand version of Mr. Perritt's

analysis, the United States District Court for the Northern District of Ohio concluded that

a finding that the jeopardy element is satisfied "demands that the `policy itself is at risk if

dismissals like the one in question are allowed to continue. "' Sibley v. Alcan, Inc. (N.D.

Ohio 2007), 2007 U.S. Dist. LEXIS 22932 at *39 quoting Langley v. DaimlerChrysler

Corp. (N.D. Ohio 2005), 407 F. Supp. 2d 897, 909. In other words, the Sibley court's

analysis requires that to find that Dohme satisfied the jeopardy element of his claim a

court must conclude that if employees are not permitted to violate management directives

and contact private insurance companies about the evaluation of their job performance

then Ohio's workplaces will become increasingly unsafe. Such a conclusion is absurd

and highlights the shortcomings of the "indirect market forces" analysis.

The same result occurs under the third type of analysis that appears in

existing case law. At least one Ohio court appears to have applied a balancing test to the
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jeopardy element rather than the Perritt analysis. According to the Summit County Court

of Appeals, in addressing whether conduct jeopardizes a public policy a court "must

weigh `the public's interest in harmony and productivity in the workplace' with the

public's interest in encouraging the conduct performed by plaintiff." Urda v.

Buckingham, Doolittle, & Burroughs (Summit Cty App. 2006), 2006-Ohio-6915 at ¶20,

citing Smith v. Calgon Carbon Corp. (3d Cir. 1990), 917 F.2d 1338, 1344-45. Such a

balancing also suggests that the Second District's conclusion is flawed.

It is an elementary business premise that when an employee is pennitted to

disregard management directives, the disruption in the workforce is enormous.

Management directives become advice, productivity becomes a happenstance, and jobs

are placed at risk when competing products become more efficiently produced. In

contrast, when an employee takes a complaint to a third-party that has no authority to

redress the problem there is no immediate public benefit. In these circuinstances, the

balance suggested by the Urda court dictates that the jeopardy element must fail because

the complaint has no opportunity to result in an immediate remedy to the unsafe situation.

In the end, regardless of the analysis employed, Dohme's termination did

not jeopardize a public policy favoring workplace safety because his complaint was not

addressed to the govemment or internal management.

D. The Second District's HoldinQ is an Unworkable Rule of Law.

Finally, the role of the Second District's decision as precedent also

warrants its reversal because the ill-defined limits of its reasoning make it, as a practical

matter, wholly unworkable for Ohio's employers. Precedent cannot be allowed to stand

when it presents an unworkable rule of law. See, e.g., Westfield Ins. Co. v. Galatis
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(2003), 100 Ohio St. 3d 216, 228, 2003-Ohio-5849 at ¶50 ("Scott-Ponzer and its progeny

defy practical workability.") If left to stand, the Second District's decision will prompt

further litigation due to its lack of definition. Does the Second District's rule apply to all

third-parties or only to insurance estimators? Do the market forces stemming from a

vendor differ from those stemming from the indirect forces associated with the press, a

politician, or an influential member of the community such that an attempt to analogize

the holding is invalid? The fact is the Second District offered a potentially limitless rule

of law without any discussion of how such rule would apply or where its limits lie. This

is a particularly untenable position for a "limited exception."

It takes little creativity to envision the cases where employees who have

complained to relatives, friends, co-workers, neighbors, and the like about unfavorable

circumstances at work, and who are subsequently terminated, contend that their actions

would have ultimately produced a safer workplace. Under the Second District's logic,

each of these complaining employees is no longer employed at-will because all of the

scenarios have the potential to indirectly impact the safety of the workplace. This

unprecedented doctrine has no place in Ohio law.

Only the appellate court in this case has recognized non-govermnental

third-party contact and indirect market forces as sufficient to satisfy the jeopardy element

of the wrongful discharge claim. This rule of law must be rejected. To satisfy the

jeopardy element, an employee who contends that his discharge was prompted by his

complaints must be required to show that his complaints were directed to someone within

the company with authority to address the issue or to a gover-nnrental agency.
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Proposition of Law No. II:

To satisfy the jeopardy element of a wrongful discharge
claim based upon an alleged retaliation an employee
must advise the employer or act in a manner that
reasonably apprises the employer that the employee's
conduct implicates a public policy.

The record in this case, as found by the trial court and acknowledged by

the Second District, is clear. "Plaintiff's statements did not indicate a concem for work

place safety. The plain language of his comments only indicates his own suspicion that

the missing report is an attempt by Defendant to set him up for a deficient job

perfotmance." (Appx. at 29) Nevertheless, the Second District's decision suggests that

Eurand was required to go beyond what was actually said and done, ignore the

motivation of the employee engaging in the conduct, and ascertain what unspoken and

indirect implications might lie beyond the words and conduct before a response to the

conduct can be made. This Court must not impose such extraordinary requirements on

Ohio's employers.

Although the doctrine was adopted in another context, it is recognized that

an Ohio employer is not required to read its employees' minds when addressing an

employee's behavior. See, e.g., Tripp v. Beverly Enterprises-Ohio, Inc. (Summit Cty

App. 2003), 2003-Ohio-6821 at P32 ("her supervisor, should not be required to read her

mind to know that this request for aid during a time of increased business actually related

specifically to the depression that Appellant had informed him of over six months

previously."); Pfost v. Ohio State Attorney General (Fraiildin Cty App. 1999), 1999 Ohio

App. LEXIS 1792 at * 8 ("Here, appellant did not communicate to the AG a need for a
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specific accommodation. Accordingly, appellant `cannot expect the employer to read her

mind and know that she secretly wanted a particular accommodation and [blame] the

employer for not providing it."' (citation omitted)). Rather, an Ohio employer must be

permitted to take its employee's conduct for what it is, and the employee's proffered

explanation at face value, and respond accordingly.

The Second District ignored this reasonable proposition and again

departed from the established law of Ohio. The requirement imposed by the Second

District is unsupported under the decisions of this Court and, in practice, places Ohio's

employers in a wholly unworkable position of reacting to the unstated and unintended.

Such a doctrine is inconsistent with the limited nature of the public policy exception to

the at-will doctrine and must be rejected. Rather, the rationale adopted by the Sixth

Circuit when addressing this issue should be endorsed by this Court.

In Jermer v. Siemens Energy & Automation (6`h Cir. 2005), 395 F.3d 655,

the Sixth Circuit addressed what proof was required for a plaintiff to establish the

jeopardy element of the Ohio wrongful discharge claim.' In Jermer, the einployee based

his public policy on complaints concerning poor air quality in the employer's facility.

Citing Himmel v. Ford Motor Co. (6a' Cir. 2003), 342 F.3d 593, the Sixth Circuit rejected

the claim and explained that:

The question before us is the meaning of the second element, the so-called
"jeopardy element." Our interpretation of this gateway element is as
follows: although complaining einployees do not have to be certain that
the employer's conduct is illegal or cite a particular law that the entployer
has broken, the employee must at least give the employer clear notice that

4 Although Jermer was issued after the Sixth Circuit issued Himmel, the Sixth Circuit did
not explain where the "notice" requirement fits into the analysis suggested by Mr. Perritt.
Given that an employee in a Jermer case has not put the employer on notice that a public
policy is even, it does not appear that any of the jeopardy elements are satisfied.
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the employee's complaint is connected to a governmental policy. It must
be sufficiently clear from the employee's statement that he is invoking
governmental policy that a reasonable employer would understand that the
employee relies on the policy as the basis for his complaint. Because the
employee here never connected his statements ... to governmental policy
or mentioned or in any way invoked governmental policy as the basis of
his complaint, we agree with the district court that his case must be
dismissed for the failure to show that his dismissal would "jeopardize"
Ohio's public policy.

Jermer, 395 F.3d at 656.

This rule has been effectively applied in other cases. Relying on Jermer,

the United States District Court for the Northern District of Ohio rejected a public policy

claim based upon an employee's safety complaints. Aker v. New York and Co., Inc.

(N.D.Ohio 2005), 364 F. Supp. 2d 661. In rejecting the claim, the Aker court noted:

Nothing in plaintiff's complaint indicates that plaintiff told defendant that,
if she was terminated, defendant would be violating the Ohio public policy
favoring workplace safety. Because plaintiff did not put the defendant on
notice that her termination would be contrary to Ohio public policy, she
has not pleaded facts sufficient to establish the jeopardy element.

Id. at 666.

Finally, the Seventh District reached a conclusion contrary to that reached

by the Second District in this case in Milhouse v. Care Staff, Inc. (Mahoning Cty App.

2007), 2007-Ohio-2709. There the employee suggested that her refusal to follow her

employer's directive protected the employer's patients' interests in the privacy of their

records. However, the court rejected this rational, and noted that "Appellant never told

her employer that this was her goal." Id. at ¶28. Without the articulation of the public

policy the employee ptnportedly intended to advance, the Seventh District reasoned that

the jeopardy and causation elements of the claim are lacking.
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Requiring an employee to "say what he means" is not only logical but it

has its roots in the delicate balancing of the competing interests that is the essence of the

jeopardy element. Urda, 2006-Ohio-6915. The individuals making employment

decisions for employers are real people with the sarne limited abilities to "read minds"

and extrapolate unstated intentions and consequences as everyone else. Requiring them

to run through a protracted series of "what ifs" rather than reacting to what was actually

said and done is unprecedented in Ohio law and potently disrupts the balance of

responsibilities in the workplace. This Court must reject this proposition.

It is beyond debate that Dohme did not intend to advance workplace safety

with his conduct and did not even mention safety in his comments to the insurance agent.

(Appx. 29, Supp. at 73-77; Dohme Depo. at 251-255) Nevertheless, the Second District's

decision imposed a requirement on Eurand to go past what Dohme actually said, and

beyond what he actually did, and calculate what byproduct could eventually develop

from them. No such requirement exists under Ohio law and this Court must not impose

this onerous burden. To satisfy the jeopardy element of his claim, an employee must

place the employer on notice through his actual words or conduct that he is acting to

advance a public interest. Dohme plainly did not do so in this case. Thus the decision of

the Second District must be reversed on this ground as well.

CONCLUSION

The decision below is fundamentally wrong and is a dangerous

encroaclunent on the at-will doctrine. If permitted to stand, discipline of insubordinate

employees stemniing from unstated complaints made to disinterested third parties
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become viable causes of action and the ability of Ohio's employers to compete in an

increasingly-difficult global economy is further handcuffed. Thus, the decision below

must be reversed.

Respectfully submitted,
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Scheuer Mackin & Breslin LLC
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Cincinnati, OH 45242
(513) 984-2040 ext. 219
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IN THE COURT OF APPEALS OF MONTGOMERY COUNTY, OHIO

RANDALL J. DOHNE

Plaintiff-Appellant C.A. CASE NO. 21520

vs.

EURAND AMERICA, INC.

Defendant-Appellee

T.C. CASE NO. 2003CV4021

O P I N I O N

Rendered on the 2"d day of March, 2007.

David M. Duwel, Atty. Reg. No. 0029583, Todd T. Duwel, Atty.

Reg. No. 0069904, 130 W. 2d Street, Suite 2101, Dayton, OH
45402

Attorneys for Plaintiff-Appellant

Todd D. Penney, Atty. Reg. No. 0059076, 11025 Reed Hartman
Highway, Cincinnati, OH 45242

Attorney for Defendant

GRADY, J.

Plaintiff, Randall Dohme, appeals from a summary judgment

for Defendant, Eurand America, Inc. ("Eurand") , on Dohme's

wrongful discharge claim.

Eurand hired Dohme on January 12, 2001 as an Engineering

Supervisor. In August 2001, there was a fire on Eurand's
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property. Dohme pulled a fire alarm but the alarm did not

activate. Dohme had to run to another fire alarm station to

pull the alarm. Dohme was taken to the hospital and treated

for smoke inhalation. Subsequently, Dohme reported what he

believed to be fire safety problems to a fire captain with the

Vandalia Fire Department.

During his first eighteen months with Eurand, issues

arose regarding Dohme's interaction with his co-workers and

with an independent contractor. On July 9, 2002, Dohme was

reassigned to assume the duties of Facilities/Computerized

Maintenance Management System Administrator, which included

responsibilities relating to Eurand's fire system. On

November 4, 2002, Dohme was granted leave by Eurand under the

Family Medical Leave Act. He returned to work on a full-time

basis on January 20, 2003.

On March 21, 2003, Eurand sent an e-mail message to its

employees advising them that an insurance inspector would be

visiting Eurand on March 24-25, 2003 to perform a site survey

and risk assessment. Dohme believed that the insurance

inspector was there to rate how safe the facility was. (Dohme

Depo., p. 249.) Eurand instructed its employees not to speak

to the inspector, but identified certain employees in the e-

mail who had permission to speak to the inspector. Dohme was

THE COUR'C OF APPEALS OF OHIO
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not identified in the e-mail as an individual with permission

to speak to the inspector.

According to Dohme, on March 25, 2003, he was asked by an

employee of Eurand to greet the inspector, because another

Eurand employee was unavailable to do so. Dohme approached

the inspector in Eurand's lobby and presented the inspector

with a computer printout that showed overdue fire alarm

inspections. A scheduled March 20, 2003 overdue fire alarm

inspection was not reflected on the printout. Dohme told the

inspector that he may want to check out what happened with

that inspection. Dohme testified that he was concerned that

he would be blamed for the omission. (Dohme Depo., pp. 250-

56.) On March 27, 2003, Eurand fired Dohme.

On June 9, 2003, Dohme commenced a civil action against

Eurand, alleging violations of the Fair Labor Standards Act,

as adopted and codified in R.C. 4111.01, the Family and

Medical Leave Act, and Ohio public policy relating to

workplace safety. Pursuant to 28 U.S.C. §§ 1331, 1441, and

1446(b), Eurand removed the action to federal court. On

November 29, 2004, the federal court sustained Eurand's motion

for summary judgment on the Family and Medical Leave Act

claim, and supplemental state claims were transferred to the

common pleas court.
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Eurand moved for summary judgment on Dohme's two

remaining state claims. On November 21, 2005, the trial court

granted summary judgment on the wrongful discharge claim and

denied summary judgment on the R.C. 4111.01 claim. Dohme

elected to voluntarily dismiss his R.C. 4111.01 claim in order

to perfect his right to appeal the summary judgment on his

wrongful discharge claim. On March 7, 2006, the trial court

determined that there was no just reason for delay of any

appeal of its summary judgment. Dohme filed a timely notice

of appeal.

ASSIGNMENT OF ERROR

"THE TRIAL COURT ERRED AS A MATTER OF LAW BY AWARDING

EURAND JUDGMENT ON THE ISSUE OF DOHME' S WRONGFUL DISCHARGE

CLAIM."

The general rule is that, absent an employment contract,

the employer/employee relationship is considered at-will.

Painter v. Graley, 70 Ohio St.3d 377, 382, 1994-Ohio-334.

Thus, the employer may terminate the employee's employment for

any lawful reason and the employee may leave the relationship

for any reason. Id. There are exceptions to the general

rule. In Greeley v. Miami. Valley Maintenance Contrs., Inc.

(1990), 49 Ohio St.3d 228, 235, 551 N.E.2d 981, the Supreme

Court held that an exception to the traditional common law
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doctrine of employment-at-will exists where an employee is

terminated wrongfully in violation of public policy. Public

policy is generally discerned from the United States and Ohio

Constitutions, statutes, administrative rules and regulations,

and common law. Painter, 70 Ohio St.3d at 384.

To state a claim of wrongful discharge in violation of

public policy, a plaintiff must demonstrate the following four

elements: (1) a clear public policy exists and is manifested

in a state or federal constitution, statute, administrative

regulation, or common law (the "clarity" element) ; (2) the

dismissal of employees under circumstances like those involved

in the plaintiff's dismissal would jeopardize the public

policy (the "jeopardy" element); (3) the plaintiff's dismissal

was motivated by conduct related to the public policy (the

"causation" element); and (4) the employer lacked overriding

legitimate business justification for the dismissal (the

"overriding justification" element). Collins v. Rizkana, 73

Ohio St.3d 65, 69-70, 1999-Ohio-135 (citation omitted). The

clarity and jeopardy elements involve relatively pure law and

policy questions and are questions of law to be determined by

the court. Id. at 70. The jury decides factual questions

relating to causation and overriding justification. Id.
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The trial court granted sununary judgment based solely on

Dohme's failure to establish the clarity element. The trial

court held that:

"Plaintiff fails to articulate what public policy

Defendant violated when it discharged Plaintiff for such

action. Although Plaintiff claims that he was discharged for

voicing a concern for work place safety, the insurance

Representative's purpose for being on the premises was to

provide Defendant an insurance quote. Moreover, Plaintiff's

statements did not indicate a concern for work place safety.

The plain language of his comments only indicates his own

suspicion that the missing inspection report is an attempt by

Defendant to set him up for a deficient job performance. The

only relevance safety has in the instant case is that the

missing report contained the results of a fire alarm system

inspection. Based on the facts presented to the court, it

appears that due to the deteriorating relations between the

parties at the time of the incident, the content of the report

would not have changed Plaintiff's basis in making the

statements.

"Because Plaintiff can articulate no public policy of

which Defendant is in violation, the court need not and can

not analyze the other elements established by the Supreme
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Court in Painter. As such, because the court was presented no

public policy which prohibits an employer from discharging an

employee for disobeying an order, not in violation of any

statute or any other regulation, the court finds that no

genuine issue of material fact exists as to the basis of

Plaintiff's discharge."

The trial court placed great emphasis on Dohme's

intentions when he confronted the underwriter. Dohme

testified as follows regarding his encounter with the

insurance inspector:

"Q: When you approached [the inspector] in the lobby that

day, did you identify your role with Eurand?

"A: Yes, I did.

"Q: What did you tell him?

"A: I said something to the fact that here's my card and I

had scratched out engineering supervisor and I told him

that I used to be engineering supervisor and I'm in

charge of the fire safety stuff and also in charge of the

computer -- the CMMS system. ... And he said what's

that. I said well, I got the feeling that they're trying

to make it look like I'm not doing my job and I got the

forms out and I showed him on January 20 the fire alarm

was overdue and February 20 the same report and on March

THE COURT OF APPEALS OF OHIO
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20 it was missing. It didn't say it had been done, not

done, it was nowhere in the system. I just said you

might want to find out what happened with that

inspection, and that was the end of our conversation.

* * *

"Q: And at that point in time, I believe your testimony was

earlier you were no longer in charge of the fire alarm?

"A: I wasn't even doing anything with it, but my job

description said I still should have been. That's what

worried me. When I got my appraisal, it's back here, I

got dinged for stuff I wasn't doing the first six months

of the year and some things that I shouldn't have been

doing the second six months of the year.

I was under the impression that even though this is on my

job description, he's still going to hold me accountable

for it. That's what I told [the inspector], somebody

made this disappear and I'm afraid they're trying to make

it look like I wasn't doing my job."

(Dohme Depo., pp. 250-55.)

The trial court stressed the fact that Dohme was not

motivated by a desire to report workplace safety issues to the

inspector but, instead, to protect himself from complaint or

criticism. But the employee's intent is largely irrelevant in
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an analysis of the clarity element of a wrongful discharge

claim. What is relevant is whether Dohme did in fact report

information to the inspector that encompassed a public policy

favoring workplace safety. If Dohme did so, then the trial

court erred in granting summary judgment.

The Supreme Court has recognized the abundance of Ohio

statutory and constitutional provisions that support workplace

safety and form the basis of Ohio's public policy, which is

"clearly in keeping with the laudable objectives of the

federal Occupational Safety and Health Act." Kulch v.

StructuraZ Fibers, Inc. (1997), 78 Ohio St.3d 134, 152, 677

N.E.2d 308. See also Pytlinski v. Brocar Products, Inc., 94

Ohio St.3d 77, 89, 2002-Ohio-66. Ohio's Fire Code includes

rules relating to the installation, inspection, and location

of fire protection equipment. R.C. 3737.82; O.A.C. 1301:7-7-

01, et seq. Further, there are federal laws relating to fire

protection and employee alarm systems. 29 C.F.R. § 1910.164,

1910.165. Employers also are subject to inspections from

local fire authorities. There is a clear public policy

favoring workplace fire safety. Therefore, retaliation

against employees who raise concerns relating to workplace

fire safety contravenes a clear public policy.

According to Dohme, the information he shared with the
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insurance inspector concerned whether or not the fire alarm

system was inspected at the appropriate times. Dohme had a

prior experience at Eurand when he was injured after a fire

alarm malfunctioned. He also had reported prior fire safety

concerns to a member of the Vandalia Fire Department. An

employee who reports fire safety concerns to the employer's

insurance inspector, regardless of the employee's intent in

doing so, is protected from being fired solely for the sharing

of the safety information.

Eurand argues that Dohme's claim must fail because Dohme

did not report the safety issue to a governmental employee.

We. do not agree. It is the retaliatory action of the employer

that triggers an action for violation of the public policy

favoring workplace safety. "The elements of the tort do not

include a requirement that there be a complaint to a specific

entity, only that the discharge by the employer be related to

the public policy." Pytlinski, 94 Ohio St.3d at 80, n.3

(citation omitted).

Furthermore, Eurand's argument ignores the fact that an

insurer's requirements may function to avoid fire safety

defects. When such requirements are imposed, or higher

premiums are the alternative, an employer such as Eurand is

motivated to cure safety defects. The market thus plays a
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role different from that of government, which may issue

citations, but perhaps more immediate and compelling. And,

making the insurer aware of defects through its representative

furthers the public interest in effective fire safety

measures.

Eurand cites Branan v. Mac Tools, Franklin App. No. 03AP-

1096, 2004-Ohio-5574, in support of the trial court's decision

to grant summary judgment on the clarity element. In Branan,

the fired employee filed a claim under the whistleblower

statute (R.C. 4113.52) based on alleged false imprisonment

that occurred during a meeting with supervisors involving the

disclosure of the employer's confidential information. No

workplace safety concerns were raised in Branan. Further,

Dohme is not alleging a whistleblower claim. Therefore,

Branan is inapposite.

Eurand also argues that summary judgment was appropriate

because Dohme cannot establish the jeopardy element. The

trial court did not specifically address this element, but the

trial court's discussion of the employee's self-interest in

bringing a concern to the insurance inspector, according to

Eurand, arguably implicates the jeopardy element. Because the

jeopardy element concerns a question of law, we will address

Eurand's argument. According to Eurand, Dohme cannot
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establish that the public policy favoring workplace safety is

jeopardized by Dohme's discharge from employment. Eurand

cites four cases in support of its argument. We find that all

four of these cases are inapposite.

In Jermer v. Siemens Energy & Automation, Inc. (6`h Cir.

2005), 395 F.3d 655, 658, the plaintiff contacted his

employer's ethics hotline to report his concerns that his

employer's air quality problems had not been addressed. Prior

to this contact between the plaintiff and the employer's

ethics hotline, the employer had decided to fire the plaintiff

due to the plaintiff's prior conduct in the workplace. Unlike

Jermer, Dohme was not fired for prior conduct, but rather was

fired for his conversation with the insurance inspector

contrary to Eurand's order to its employees. Of course, it is

a question of fact for the jury whether Eurand fired Dohme

because he raised safety concerns with the inspector or for

reasons unrelated to the safety concerns Dohme raised.

The Jermer court also relied heavily on the fact that the

plaintiff did not give his employer sufficient notice that he

was raising a workplace safety issue. According to Jermer,

"The Ohio Supreme Court views employee complaints and

whistleblowing as critical to the enforcement of the State's

public policy, and the Court therefore intended to make
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employees de fact `enforcers' of those policies. Toward this

end, the Court granted them special protection from Ohio's

generally applicable at-will employment status when the

employees act in this public capacity. In exchange for

granting employees this protection, employers must receive

notice that they are no longer dealing solely with an at-will

employee, but with someone who is vindicating a governmental

policy. Employers receive clear notice of this fact when

actual government regulators arrive to audit or inspect. They

should receive some similar notice when an employee functions

in a comparable role. Even though an employee need not cite

any specific statute or law, his statements must indicate to

a reasonable employer that he is invoking governmental policy

in support of, or as the basis for, his complaints."

We disagree with the Jermer court's implication that an

employee must make some formal announcement that his

statements are being made for the purpose of protecting the

public policy favoring workplace safety. Employers are

presumed to be sophisticated enough to comply with the

workplace safety laws. When an employer directs employees to

not speak to an insurance representative inspecting a

premises, an implication arises that the employer wishes to

cover up defects, including those that create a danger to
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employees. Supporting the employer's conduct endorses its

efforts to conceal potential dangers. As the Jermer court

recognized, the Supreme Court views employee complaints as

critical to the enforcement of the State's public policy. We

would be minimizing the importance of these complaints and the

State's public policy were we to concentrate on the employee's

intent in raising the safety concern rather than on whether

the employee's complaints related to the public policy and

whether the employer fired the employee for raising the

concern.

In Aker v. New York & Co., Inc. (N.D. Ohio 2005), 364 F.

Supp.2d 661, the employer had an internal policy regarding

shoplifting that was created to minimize the chance of

confrontation and physical injury (i.e., ensure workplace

safety). The employee ignored the company's policy, which led

to an altercation with suspected shoplifters. Id. at 664.

Unlike Dohme, the employee did not allege that her termination

resulted from a report about unsafe working conditions.

Moreover, in Aker, the employee's actions actually undermined

workplace safety. The same cannot and has not been alleged

regarding Dohme's actions in speaking with the insurance

inspector.

THE COURT OF APPEALS OF OHIO
SECOND APPELLATE DISTRICT
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In Mitchell v. Mid-Ohio Emergency Services, L.L.C.,

Franklin App. No. 03AP-981, 2004-Ohio-5264, a physician sent

letters to a number of individuals regarding an incident at

a hospital that raised issues regarding the quality of patient

care. In these letters, the physician included confidential

patient information, which violated his employer's policies

and could have exposed his employer to liability for violating

patient confidentiality. Id. at 17. The court was confronted

with the employee's request to find a clear public policy that

employers could not discharge employees who complain about

patient care outside the quality assurance chain. Id. at 1119.

This is far from Dohme's situation, which involves the more

precise public policy relating to fire safety. Kulch, 78 Ohio

St.3d at 152; Pytlinski, 94 Ohio St.3d at 89.

Further, the Mitchell court held that the public policy

identified in the statute at issue would be defeated if

complaints were not kept confidential. 2004-Ohio-5264, at 1123

n.5. Here, no argument can be made that the public policy

favoring workplace safety would be defeated were employees

allowed to express safety concerns to an employer's insurance

inspector.

Finally, Eurand cites Herlik v. Continental Airlines,

Inc. (6`h Cir. Oct. 4, 2005), No. 04-3790. In Herlik, a pilot

TIIE COURT OF APPEALS OF 01110

SECOND APPELLATE DISTRICT APPENDIX
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was fired after he raised safety concerns with a co-pilot.

The Sixth Circuit noted the Ohio Supreme Court's willingness

to find a clear public policy from sources other than

legislation, but then noted that the Supreme Court has not

actually done so in practice. The Sixth Circuit then espoused

a position that public policy prevents a firing only when

there is a statute that prohibits firing employees for

engaging in a particular protected activity. Id.

The Herlik opinion misconstrues Ohio law on this issue.

The Supreme Court has made it very clear that a public policy

preventing termination of an employee may flow from sources

other than a statute that specifically prohibits firing

employees for engaging in a particular protected activity.

"Ohio public policy favoring workplace safety is an

independent basis upon which a cause of action for wrongful

discharge in violation of public policy may be prosecuted."

Pytlinski, 94 Ohio St.3d at 80. The cause of action is not

based upon the whistleblower statute, but is, instead, based

in common law for violation of public policy. Id.

We do not suggest that Dohme will or should prevail on

his claim of wrongful discharge. Rather, we conclude only

that the trial court erred in finding that there was not a

public policy that protects Dohme from being fired for sharing

THE COURT OF APPEALS OF OI110
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. information with an insurance inspector that relates to

workplace safety. In order to prevail on his claim, Dohme

must carry his burden to prove the remaining elements of a

wrongful discharge claim.

The assignment of error is sustained. The judgment of

the trial court will be reversed and the cause remanded for

further proceedings consistent with this opinion.

BROGAN, J. and DONOVAN, J., concur.
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IN THE COURT OF APPEALS OF MONTGOMERY COUNTY, OHIO

RANDALL J. DOHME

Plaintiff-Appellant C.A. CASE NO. 21520

vs. . T.C. CASE NO. 2003CV4021

EURAND AMERICA, INC. FINAL ENTRY

Defendant-Appellee

Pursuant to the opinion of this court rendered on the

na
2 day of March, 2007, the judgment of the trial

court is Reversed and the matter is Remanded for further

proceedings consistent with the opinion. Costs are to be paid

as provided in App.R. 24.
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1N'1'NE CC)17::49(}N PLEAS Ct)I1Ft"f' ClF (VIkOM1'n.()M CRY C.;Ul3N't'Y, C71itt3
('IVtL DIVISION

L'A±iF: NO.: 20€I3 CV 4021

3rVNllALf..I. 61C}kIMS F;,

EURAtsG A141Iv-tit4';',, INC.,

JI;DCE MARY
KATIIk:I2TNF E'tIIFFMAN

17rFCiSIUN, ()RUF:R AND i?N'i'FtY
OVERRULING ITEFGN;7ANT'fi
MOTION FOR SLIN4RRAR1'
.1iIDC.'4'IC}1T IN PART AND
SUS'1'A(NIIdG I)N:N-.FNI).1:NT'S
P41C3Ti[lI'V FOR SUMMARY
J"[6!?CI4FENT IN I'AIt7'

is prope.r[y before the court nti the Mcnion'ar Suinmearv 1ucigtrrent filcd

Ftfed a iMemorau.iiuan in Opposition on September 26. 2005. Defenclant sut7seduerrtly €iled a

Rcply ^'Seniorancfum on E7ctober >, 3(7U5. 1-liis snatter €s now ripe Ii r decisiotc_

y Che Defend-atr€, Lurastd Anterica, Inc. on ScptemLtcr 14.2005. Plaintiff, I2and:tlf Dohnte,

I. FACTS

int't0'. Randall Dohme. was an employee of Delendant, Eur<ind America, Inc.

antl'i frt>[n January 12, 2f301 to ,vtarch 27, 2003. [Airing t9xat tinae, Mr C)ohtnc hcld

-1-

http://www.clerk.co.tnontgomery.oh.us/pro/iniage_onbase.cfm?docket=8433G13 APP^P^XZ007
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osi[ions. 1Ie wat emplcved :i-q Furand's Engineering Supervisor from January

l'll, 21001 :n Juiv 4, 2002 and as FacilitiesfC;onsptsterizect Wfaintcnance Management System

Administrator from July 9- 2t}02 to ^^tarclt 27, 243f13. The. parties stipulate that as

leeritlg SupWrVisor, ;!•9r. I?c+hme was responsible- f(ir supervdsilr the engi€leering

icitrns'stal'f and that at various ti e, te.ctlni4ians voiced corlcea7i<

anti/or objec.tions about ;vtr. tJohnte to Ksrer€ \Vaytrsiae, Lura€€d's Itutnalt resourccs manager.

1'tr. I3olltt?C I Mr. Ralph L1ndo13 and

)arrell Tofliver, who had cach been employed by Fu €lad 1or appuu.eittatel+- seve;ttee

and sixteen years, respectively, at the time Mr. t)oh€tte tvas t€teir supervisol_

vizla twcrteclslticians in p2rticiah

In or atx)ut Jellv

!

1-002, Mr. Y7ohntE wa`c Ir;ievetl of his dutics as Engineering

Supervisor and was reassigned to assume the dt tics of kaciEitics/C3vSMS Ad€uillistrcttor.

L'litilatil3's f"xhibat A to the Complaint contains the job deseription which articulates the

position's major ra.spo€lsibilities, requisite knowledge and experience. physical reyuirernents,

seopc ofcontacts,.legrec of control ;3nd ctcgrceofinteqrerson.at skills required, however the

partics do ltot stipulate as to the actual dutics tllejob consisted of.

On Novcntber =F, 2002. A'laintif+ was g,raated lejve by DWfendant under the Pasnily

Medical Leave Act !"E: MI,A"}, +1n or about Januarc 6, 2043, such leave was extencled to

]anuary 20, 2003, at which da€e Ptaiatif'f returned tu work ;tari-tirrie, and tJrree dtsvs i ater, he

n;turneli as Faci€ities!C:\1MS Administrator on a fi€ii-ticue basis

On or about March _ 1, 2003, Defendant 5 nt an e.anail nlessagge to it's e€nplavt-es,

ar9vising 1heln that an uncierwriter of a privat;, irsurrsnce company (.'F2epr(-sent.° live") wouEd

http://www.clerk.co.montgomery.oh.us/pro/image onbase.60docket=8433613 APPE15iRI.N2007
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he v;siting the Prentises on March 24-25, 2003, In sttch e-mail, Uefendant specifically

instructed it's etnployees not to speak to tfta R.apresentative and specifically #dentifte f thereir

ce-rtain it}dividuals with wltoni the Represcntativeshottld speak Plai;1t47 was not iisted as

ttne of the speci'tic individuals with whom tfte 1Zupreseniativ'c should speak- I-towever, on

vSarch 25, PltiitttifFspproached the Representative in the lubby of the tireniises and presented

the Represe.ntative with papers that related to whether a€ire alrrrnt inspection had kseett

removed frftm €he cornputer_ I'lairttiff ditt not racntitn any saf'ew concerns and/r.r suspeeteut

probleius to the Represeaative regarding tlt4 itispection rrattlts, rather Ele voieed a concern

tttat Uefe.nd:nat was `=tr}•ing trt make it look like IheJ tcasn't doing (his^ job " Delendunsx

tLlaturrt fiu• S'untntary.lrulgrnstaY, ciVing IJr3irtne 1)epa at 235.

Upon tliscm°ering that I'';ainti#`f'hta.t a deliben.t'e crtcottntcrwith the Representative

rnt; specitictally instrticted not to do so> Defendant tern3inated Plaintifl`s employment

on March 27, 2003.

In Itis Con3lslaint. PEaintiffelaims that Defendant (1) violated O3tio's adoption o!'the

FLSA under C?.R.C. 411 I.D1, et secl. wheta it iateorrectly slflssif€ed ltis Facilit€ea1C;vSBvtS

.Adnintistt'atnrPosffioii as an cxunip€ etnptc^ye.e, il5us rendering him ineligible for ovct7itne

pay; (2) cvr€mghtlly discharged P[aintiff; in v:olation of pttblie policy under ('rr eelo^, ti3'he.n it

ir7ztteel PlairitifP's etnploynrent following his et'tcounter with the insurance Representative;

i zrizd (3) violated the F4tI ,A upon his return frosn tuedical leave. The third cfaint was ret[ao^rcd

to Federal court bv Defendant atid the court distuisseci plaintifi's F1vEL.A claim on November

79. 21H7 i. As a result, the onlv issues hefore ihis cottra are I'l.aintilf's `irst two ciain;s-. .

-3-
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ding the FB:,,S.A violation and wrongful rntinfltion

Il. L,Aw sYe ANALYSIS

Sttrnmary judgnseart is appropriate put^suatit to Ru9=: 56(C) of the Ohio Retles of Civil

Proaedure.Yhen (t) tfierc is no genttine issue as to ttay materiaE f'ac:t, (2) the moving par4y is

e.atitkd to^uti n^ertt us a rrtatter of law; €std (3) construing the evidorc,e ntost sn-ongly in

favor oCthC n[ta7moving p:trty, reasnn,tbte ntinds can c(rnit! to only one conctt€sion, that l7eittg

adverse tu the tx5n-ntoving part}`. Flarizss v t;!r7!(s G>?ro, 0'arclroEsireg Co, 54 Utaio St 2d 64,

66 (1978)_ The burden of.sttow inty that nu genuiite issue cxist.s as to any niater'sal t"uct falls

upatt the tnov+lag party, h-firse^°v. 1^'Jref;er. 3.8 Oliio St 3rE 112, 115, 526 ?J:@s-2d 798 {1988}

Aa( lilion3E'y, a ntotioat tor3ttnttetaryj:€dtln74ot forcc5 the nonmoving pai1y to produce

{2;evidence on any iqstxc (1.) for which tlta pa[ty hears tfie burden o!`protlnction at trial, and

fot' which the mt?vinq par

662 N.l;-'dt4 264 (1996).

iniisal Uurden Irer, v. Liirrt, 75 Ohio 3d 280.

Ttte key to a summaty judgmettt is th.n there must be no genuine issue as to any

rtraterial Cact. Whether a faet is "tnsterial" depends on the substftnt'ir-e law trf the claim being

litigated. .See An<lerann v. Lilyerty Lob6y, /nc., 477 U.S. 242, 247-248 (1986); Tunter v-

7u,-rrcr, 67 Ohio $t, 3d 337 (1993)An issuc of Faat exists when the tokcvatzt iaetual

allegations in the pleadings, ta;fidavita, depositions or intcrrQp,ntor'res are in cootflict. Linrk v.

Learl^vorkt Cni;tr., 79 Ohio App. 3d 735, 741 (1992).

A. &_'A aaetr!

The court must lirst constcler whethet a8enuizte isstie of mate

http://ww-w.clerk.co.moiitgomery.oh.us/pro/image onbase.cfm'?docket=8433613
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I

whetfter Defendant violated CJhirf's adoption of the FLM nttder O.R_C:. 4? 7 1.01, et stcl,

aahen it inc-orrectly c€assifted his pacit€ties''CfviMS Administratar position as an exempt

empkovea, thus reuderirtg hin, ineligible fi r overtime pay-

yection 411 1.03(A) of the Qhio Revised Code provides, "(a]n enipfoyur shel I pay an

enrplnvLx 1or nvertinte at a tate of one and one-hal€ times i9ie enaployee's rate for hotrts

lvntken in escess of fotYphours in tme work weik, in tlte maaaner and metEtods provided itt

and subleet n.I the er.e.nptions of scction 7 and section 13 of the `Fair Labor Standars Act of

1938 52 Stat. €060, 29 U 5.1._A. 207. 2E3, as amerK#ed." Gmployces wlto aae employed in a

.`tona lide adntinistrntive capar.ily.° are zxempt from the overtinte pay requirrments undet' t'txe

Ohio Revised Code 4t 11,03 attd the h'l:S.A 29 U.S.C. 2 13(a)(1).

%t`ttere an employee is paid more than 3250.00 per weok, a short test is applied to

determine valtelhtr he/she is elip?ible for thz over€ime exetnption. Utid tkr.Tt tcst" the

employernrust prove that: (1) it paid Ptaintiff on a salaty basis; (2) Plaiutiffs pritrraty job

duties consist.ed of the -'per(©ri7tattce of tmn-tataagua3 work directiy related to the nranagetttent

policies or gasteral business operatiotts" of the cnrpluver, and (3) tha 1'I:rinifi's work

"ittCludes work requiring the exe-rcise of c#iscrt=tion and independent judgtnent." 229 C.F.R.

541 (a)(1).

The parties in the instaau c3se disagrt.•c as to the nature of Plaiotild's duties in his

carAicity as hacilitiesl'Cfs9N7S Adtniit

favorttblc to Plaintiff, the non-mo ng party

ing the evidence in a light most

t is not enutled to sttnniiatj, judgment

as a attatterof Iaw be.:ause this court tinds that a geauine issue a@ ntaterial fat:t exists us to

http://www.clerk.co.montgomery.oh.us/pro/iniage_onbase.cfm?docket=8433613 APPENM5/2007
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Pfaintiff's FLSA claint and this pacticular issue remains to be litigated

13. Wron=fa f3,isclitr^Claitn

The etxixt tnust next eonsider whether a gertuine is.sue of m::teria] fac^t exists:r± lo

Whether idcfendunt wrongfully discharged p€ain€if-i; in violatiott of public policy urtder

(;reeles•, Fvli<a it terminated his employtnent 1i)l3owirrb Itis deliberate encounter with the

irtsuranec Represeritativv:.

An exceptsota te, the commol3-3rsw entployntent-at-wiil doc,tr€ne histt-trically lirllo\+'ed

in Oltio was 6;„i articcdated'u1 Greeiev v h1l^ttt^ f rrll^^ L(ar€ttertaitce Cttrrrr[tt'toxs Inc.

(1990), 49 Ohio St. '3d 228, 551 A.E.2d 48 3. 'I'lte Ohio 8upreane Court held thaut discharged

employee ttas a private right of action under tort lttw for +vrun fitl discharge where the

terrni,tatiatt of Iris- etnltloysttent is in contrarerttiott ofa "suft'icitiattl}' clear public pc+liey." Frf.

Ia ^tottca s,.C^'^, the Cotert teaffirtaied its holding in C^rcelevv, and hcld that public pttlicy

is :`.SUlftcientEy alear' vvliere the Creneral Assetnbly had atfopted a specific statute forbidtting,

an enzployer Eic}tn ctrscharbing, cx disciplining att eiiiptoyee on the basis of a partieular

circutt;st'attee r.^r occurrence." (1994) 70 Ohio St. 3d 377, 382-3$3. "I"he Par`r31er Court

fur[her articul.tted. "VJe ncited [itt G?.eelek] that other extcptiotts might 1ae recoynizcd'«here

the public policy could be r3eemed ter be `oCetjualiy serious import as the vioEatiota oCa

statute.' *", Ttte existence oP`suclt a pubfis: pc5licy may tte discerated'uy the Ohio;udiciar},

based on st,urceti such as tljz Constitutions of Ohio atid the Cinite l States, legislatioa,

administraive rules arr1 regulatitits, and the comuion Iatu" J. at 3$3-384.

The Ohio Supreme Couii itt Pafra`er hetd that z0 1'lairttiti`tztttst satisfy four

http://www_clerk.co.montgomery.oh.us/pro/image_onbase.efm?docket=8433613 AppENDIR-5/2007
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stu;ces.s[ully- establish a cittiat for wrongful tc'rtninatitrl: (t) that clear pt:blic pnlicy existed

and tvas rranifestcd in a state or fedcrttl et>ttstit:u€icart, sta€u€e or administrative regulation, or

in the conimon law (the clarity e3entent); (2) that distnissiny etttployees ttnder circurr:stazn¢e:s

like those involved in ah, I'lain€ifl's dis nissul e^uulct jcopardiLe the public poltcv (nce

jeoparslt• elcn:ent): (3) the Plaint611°s dismissal was motivated by conduct rel:ree2 ta the puhlic

liolicy (tire causatioii element); and (4) tl,e entplover lackcd overriding leuitimate business

jtistilication for tFte- disntissal (the justiflcatian elenteatt). Ict, at 384.

tn the iu n9i[1`was discharged fctr dtsobeyina a specif-c order fro,ti his

+aFplo^er to ntrt speak rvith a reptesettative from a private ir,^trr.3nre compiny. Plaintiifi faiEa

to articulate what public pcrlicy L7efendant violated when it discharged Plasettiff for such

aetion. Ahhough P3ttintiff clairns 1 firr voiiina a c.ctrtcern fi]ework

safcry, the insttrance Representative's purpe'tse for heittg on thc premts,:s was to prov'ide

Detendurt an insu 7ce quote_ Moreover, P1a'sntiff's statcnrer.;s did rtot indic-ttte a cortcern fbr

sa£ety. `fhe piaitt language of his ctrmmcttts only indicates his own suspicion that

spaet:i.on repot-t is an attemPt by Defendant to set hirrt tep for>a deficient jnb

rlorrnetnce. Ttte rrnly reievance saf instartat case is that the missing report

astt.eincd the results of a> Ere alarm sy=stettt inspection, [3ase-f ott the facts presented to the

;ottr!, it appear, that due tti the. deteriorating re!>rtior7519etvieett the pat'ties at the tinte of the

Urrtettt o9'the report would ttot have ehttni.ed Plaintill , basis in tna4,in,^ the

tatements. fJerendant feared he was being set up for failnre, ak evitle-nce-d hy the plain

uage of his snntetnents, aiid the lack of any insinuation ftu work place safety concerns,

http://www.clerk.co.montgontery.oh.us/pro/image_onbase.cfm?docket=8433613 pppgl ISM/2007
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f3eeause Plaintiff can aa-ticulate no public policy oFwhich Defendant is in violation.

the coisrt need not and can not anal3rze the other eletnents establ ishcd by the Supreme Court

in Naiw#er°. As sttch, €7ecatt.se thc cc>•t.trt was presented nia patblic potiuy which prohihits an

employer tiont chscharging an employee for disoheyin ; an order, ttol in violation of ttny

strttttte- or any other rt.gt3l;ttion, the c0urt finds that no {tCnnnae issue of rnaterial litrt exists as

to the hasis of Plaintidi`s disclrarge. In viceving the eviiieace in a tiaftt n7ost favorable lo

Pla.intiif: thc ttoil-nibviut; ptarzy, €his courl finels th,ti W gGniuine issue of`malers al fact exists

and t)ttfentlant is entitled to,jatdt;ment as a n.atter of law

Ill. CONCLUSION

ori the fnre;tring, thia cratsrt: (1) ocerrttles L7efenrlatat's kfotioa for Summary

I

ludiznient a s taPiainl'tfPs claim on tl7e alleged FLSA violalion and finds ehat a

;an(ft;enuine isstte of ntttteriu7 fact as tt) the nature ol`Pfaintifi s c3uucs ren,eYins to be; liligt

(2) sustalns €?efentlant's N4otion for Summary Jttdgment as it €elates to PtaintifPs wrotif;ful

d€sc-har;e claint hccause no genuine issue ot materia3 tact exists.

S0 CtI2FtF.REU:
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Gopies of the above were sen[ to a!I parties lis[ed below by ordinarv [nttiE orr this date

DAVID M. DI?VJI71,
TO1]1) T. 1?UN4fCa.
ATTt7MvF..Y'S AT LAW
7310F;y1t HiI.7.S t'.VERI1F
l7A YTC1N, Of f 45419
(9^ 7)297- € ? j4
Auonev for Plainti.`r

TOlJU f?. C'L:1`4NL°:Y
ATTORNEY A'[' LAW
11025 ItE;L=D 1[r1RTMANkL1GI{WryY
ClNf:tA^NA'€'€, C7I-! 45242
(513) 984-2040 x.214
Attornev Fi€ Defei.dant

RYAN C13;,V'fN. #3tr0iff
(937) 496-7955
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