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IN THE

SUPREME COURT OF OHIO

THE STATE OF OHIO,
Plaintiff-Appellee

Vs, S No. 2007 - 0325

ANDRE DAVIS,
Defendant-Appellant

MERIT REPLY BRIEF FOR
DEFENDANT-APPELLANT ANDRE DAVIS

This Court saw aneed for App. R. 26(B) when it decided State v. Murnahan (1992), -
63 Ohio St. 3d 60. The Court stated there, and again in Morgan v. Eads, 104 Ohio St. 3d
142,, 2004-Ohio-6110, at § 6, that issues of ineffective representation of a criminal
defendant in the initial appellate proceedings should, in the ﬁrst instance, be determined by
the Court of Appeals where the ineffective representation occurred. And that is why we now
havé App. R. 26(b). When a Coﬁrt of Appeals avoids making a decision on the me_:rits of-
whether the Appellant received in the first instance the éffcctive assisfance of appellate
' counsel_secured tohimby thé Sixth and Fourteenth Amendments, Evitts v. Lucey (1985) 469
U.S. 387,105 S.Ct. 830, the accused has been denied anew his Fourteenth Arﬁen_dment right
to due process of law.

Appellant will not here rehash the arguments, not addressed by the state, that a
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judgment may not be used to support a res judicata finding when the court vlvhich is held by
the Court of Appeals to have fendcred the decision.obviating the necessity of its ruling on
‘a 26B application, this Court, does not even acquire jurisdiction to do so unless and until it
grants leave to aépeal a felony case to this Court. |
- The state has examined the prior decisiohs of the.F irst District, and has cited some
cases in which the Court of Appeals did not dismiss a 26B application as barred by res
judicaia. Apparently, the state would have it thét’, since the Court of Appeals has the power
and authority to hear some cases and to refuse to hear other such cases on res judicata
'grounds, its decision that a 26B application is barred by res judicata disposes of thé matter,
whether or not the Appellant includes the new issue of ineffective appellate counsel in his
- jurisdictional memorandum in this Court, the decision of the Court of Appeals to refuse to
hear the application is final. Period. And the right- granted by this Court in App. R. 26(B),
can thus be erased by fiat by the lower court, the'COurt of Appeals.

The_re is a good reason for App.R. 26(1)). It conveys aright upon a convicted criminal
defendant. The effectivenéss of that right dependé -- and depends here -- on a principled
ruling by a court of law, the proper court of law, the Court of Appeals. Appellant’s
constitutional right to be heard on the merits of his 26B application should not be granted
or denied -- as it was here -- upon judicial whimsy.

The state, while denying that Appellant suffered a violation of his rights (indeed, the

state denies that he has any enforceable right to a merit determination of his claim),



nevertheless proceeds to argue the merits of his 26B application before this Court. While
this coufse is consistent with the implication of the state’s argument that this Court is the
body required to address and decide the issue of v?hethcr Appellant was denied the Sixth
- Amendment rigﬁt to effective appellate representation, i;[ is not correct. The lower court
should decide the merits of a question befofe the higher court may consider it.

If the Court is inclined to consider and rule on the merits of this particular 26(B)
application, it should reverse the decision below and remand to the Court of Appeals with
instructions to consider and rule on Appellant’s Application to Reopen Appeal.

Appellant Andre Davis stands on the arguments in his Merit Brief.

| Respectfully submitted,
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