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IN THE

SUPREME COURT OF OHIO

THE STATE OF OHIO,

Plaintiff-Appellee

vs. No. 2007 - 0325

ANDRE DAVIS,

Defendant-Appellant

MERIT REPLY BRIEF FOR
DEFENDANT-APPELLANT ANDRE DAVIS

This-Court saw a need for App. R. 26(B) when it decided State v. Murnahan (1992),

63 Ohio St. 3d 60. The Court stated there, and again in Morgan v. Eads, 104 Ohio St. 3d

142,, 2004-Ohio-61 10, at ¶ 6, that issues of ineffective representation of a criminal

defendant in the initial appellate proceedings should, in the first instance, be determined by

the Court ofAppeals where the ineffective representation occurred. And that is why we now

have App. R. 26(b). When a Court of Appeals avoids making a decision on the merits of

whether the Appellant received in the first instance the effective assistance of appellate

counsel secured to himbythe Sixth and Fourteenth Amendments, Evitts v. Lucey (1985) 469

U.S. 387,105 S.Ct. 830, the accused has been denied anew his Fourteenth Amendment right

to due process of law.

Appellant will not here rehash the arguments, not addressed by the state, that a
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judgment may not be used to support a res judicata fmding when the court which is held by

the Court of Appeals to have rendered the decision obviating the necessity of its ruling on

a 26B application, this Court, does not even acquire jurisdiction to do so unless and until it

grants leave to appeal a felony case to this Court.

The state has examined the prior decisions of the First District, and has cited some

cases in which the Court of Appeals did not dismiss a 26B application as barred by res

judicata. Apparently, the state would have it that; since the Court of Appeals has the power

and authority to hear some cases and to refuse to hear other such cases on res judicata

grounds, its decision that a 26B application is barred by res judicata disposes of the matter,

whether or not the Appellant includes the new issue of ineffective appellate counsel in his

jurisdictional memorandum in this Court, the decision of the Court of Appeals to refuse to

hear the application. is fmal. Period. And the right granted by this Court in App. R. 26(B),

can thus be erased by fiat by the lower court, the Court of Appeals.

There is a good reason for App.R. 26(b). It conveys a right upon a convicted criminal

defendant. The effectiveness of that right depends -- and depends here -- on a principled

ruling by a court of law, the proper court of law, the Court of Appeals. Appellant's

consfitutional right to be heard on the merits of his 26B application should not be granted

or denied -- as it was here -- upon judicial whimsy.

The state, while denying that Appellant suffered a violation of his rights (indeed, the

state denies that he has any enforceable right to a merit determination of his claim),
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nevertheless proceeds to argue the merits of his 26B application before this Court. While

this course is consistent with the implication of the state's argument that this Court is the

body required to address and decide the issue of whether Appellant was denied the Sixth

Amendment right to effective appellate representation, it is not correct. The lower court

should decide the merits of a question before the higher court may consider it.

If the Court is inclined to consider and rule on the merits of this particular 26(B)

application, it should reverse the decision below and remand to the Cdurt of Appeals with

instructions to consider and rule on Appellant's Application to Reopen Appeal.

Appellant Andre Davis stands on the arguments in his Merit Brief.

Respectfully submitted,

810 Sycamore Street
Cincinnati, OH 45202
(513) 579-8700
FAX: (513) 579-8703

Attorney for Defendant-Appellant Andre Davis

CERTIFICATE OF SERVICE

I hereby certify that a true copy of the foregoing document was served on the 4' day of
July, 2007, upon opposing counsel, Scott Heenan, Ass't Hamilton County County Prosecutor, by
Regular U.S. Mail at his office, 230 E. 9' Street, Cincinnati, OH 45202, and Counsel for Amici,
Mr. S. Hardwick, 8 E. Long St. ColumbWOH 43215.

D HOEFI, " No. 1717
Attorney for Defen`dant - Appellant
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=OQNSFI^O] OF iTNITED STATES - Amendmei^t VI. ' e=1'of1

AtnendM0nt VI:
COlIt5T1TfJTION -0F [1NFTED STATES
AM^t^1DAAFt$TS - BIlL OF R1GH-TS
Aitfendm^rit=1lG Rfgbts of AcCused in Crim[naF Piosecuti6ns

Ameudn►edt VI. Righits ofAecused iu Crlmirial lrrosesufians

In all criminat prosecutious, the accused sba]I en,io}^ the right ta e speedy antipublic triaI,. by an
impartaal jury of the State and distnet kvheretn #j^e cxerne sbatl-:hau^ Iieei^ eominitted, vrhie^i dishiet shalthave been previouslp ascertained by law; ^ii►d to 1^ infor►ned ^fth^ riature aud cause af the aCCUSation; `

e'confionted w^ith the r vitnesses ag^insc }^, to fiaue e^iqpulsdry preeess- ^os obtainin^ witnesses in :
vor, and to $ave the Assistanee of CounseI for tns defpt^Ee. :

- CE7NS.^'ITCI fi4RI OF L1IVITED ST^I^

Ametlilr#rent XiV '.
C©NSTITUTION OF UNITED 57ATE^
AMENDMENtG

amenqment XIV: $iglits Uuaranfeed: Privileges
Eqns2prd d im Cou sin miinihes a^ rt^ze uslup,.Iine.Pracess, andteeti

SECTION.1, AII persons born or naturaiized in th U ie n ted`States atid sul^ect t^. tlte jurisdietion ;eof, are citizens of tke TJr+ited St€^tes und ofthe ^Gate vylierein tb^ r^^d^ N^ ^^te ^^e orrce any law wluch sliall abridge the privileges o^:im^munities of ^^t^n^ af tlie:^Trutei2 `StatE2 an Stat d oriy es; ne epr
ve auy peison of life, litierty, or property, yurthout due proces"s`of latv; nor deny to

any pekson witlii^j ats jurisdiction the e ual iq protect os^ of thelaws.



- Ohio Court Rules - RULE 26

§ RULE 26
OhioCourt Rules
RULES OP APPELLATEPi2OCEDURE
i1TLE`IIL GENERAL PROYISIONS
RtiLE 26 Applieation for Reconside ►ation; AppliFation for Reopening

RULE 26. Applicafion for Reconsiderationi; Applicaiion for Reopening

(A) Application for reconsideration

Annlication for reconsideration nf anv
before the judgment or order oftlie Court:l
clerk for journalization orvvithin teri da}^s.
The later. 1,he tiling ot an apphcateon ^qr

appeal in the Supreme Court.

use or mation spbmitted gn appeal shall be made in writing
beeri app^izveti tli006 utt and liled by the coiutwith the
^r the atuiouneement oftle court's decision, whichever is
v^tdeza^on^sh^1l nat exlen^d the,:time for filing a notice of

Parties,opposing thc applicatlon shall,ansvt?ei .in rvritif
application. Copres, ofthe applisatio#, bnef, ai^d ttpposing bnefs ^1i^
prescribed for the service antl filvag.of bnefs ^n the mrtiel ^efton t5r;
reconsideration shall not he penmitted except:at ttse reqiiest ofthe'ebr

(B) Applieation for reopening

A£kerthe filing ofthe
tfie manuer

derit of an application for

(1) A defendant in a criminal case may apply for reopening of the appeal lromthe Judgment of1- . 1
conviction and sentence, based on a claim of ineffectiwe asststance ofappellate counsel An application
f ha 1or reppening s 1 bo filed in the court of aplszals where tlie app^al tyas.deca^ed ivithuininety days from
lourn^i^ahon of th^ a,ppeltate judgment,unless the applicant shov^s gootT,cause for,^lmg at a later time.. .

^^... , ^ x ,.:y , _ . . . . .

(ay
numbei

the

ate.; tvcii

ana,
incl

6,1r reopening shall contain all of the following:

^^unber 3nwhich reopening is sought and the trial coutt case number or
^k"a was taken;

days after



- Olrio Court &ules -`RUI E 26,
e2of^'

serve it on the attorney for the ^rosecution. The attorney for the prosecutiorT, vwi$iin
t^^f^ng af #Ii^ applicatron, may'fi3e and serve affidavits, parts of the record; arid a
lw;an t^ppositibn to the apph`cation.

(5) Ap $ppl^^afiaoE
applicant,was de^riue,

(b) impose contlitions, if an
appeai.

memoranduin shall not exceed ten pages,
^,uenC ofan application for reopening shall not be

T$e clerk shall serve notice of journaIiaationof the a
granted, on the clerk of the trial court.

lenuine issue as to whether the

ntry t)►e reasons for denial. If the court

^t'^^S ^digent and not curYently

dus quq=tluring pendency of the reopened

(7) If the application
is granted, the case shall proceed as on ah ituti^l a^peal m accordance with

these nrles except that fihe court may Iimit its review to those assi^ients of^ror and arguments not
preyro^sly

considered, The time limits for pr^pardtion and transmis'siott of the necbrd pursuant to Agp.
if- ^ di4t^ 10 s)^aII runffom journalization ofthe entty granting the ^pplicattoh Tjie parties shall addressni.f^^^Fh^^i'S^^s„*^tfi^ ca^̂̂hzm tti.a4 t reptesentation by prior_appc^late cowiseI was deficient ^nd that the applicautwa^Fp^^t,L,^I11^F^,b^.;l.aat3^f7EilY'.TICV ' _ . . . .. _. .. . . .

d'eternnnes that an evidentiary hearing is necessary, the evidentiary
khe cotirt dr referred to a magistrate.
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