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Statement of the Law & Facts

On July 2, 2007 Counsel for Relator filed an Affidavit of Aisqualification in State v. Ruffier,

case number 2007-TRD-2148 based on ex-parte conversation between the Prosecutor, Gary Smith

and the Judge, Gary Byers. (See attached Affidavit of Disqualification)

Ohio Revised Code seation 2701.031 sets out the requirements for an Affidavit of

DisqualificationagainstaMunicipalCourtJudge. UponpresentingtheAffidavittobefiled,Counsel

for Relator gave the clerk a copy of ORC 2701.031 to ensure that all requirements were meet so that

same could be accepted accordingly. Upon extensive review, the clerk accepted and filed the

Affidavit, but apparently did not comply with ORC 2701.031(C)(1)(a) in that they did not provide

notice to the presiding judge of the Lucas County Conunon Pleas Court.

On July 3, 2007, Counsel for Realtor received a phone call from the Maurnee Municipal

Court informing him that the hearing on the Affidavit will be held on the same day as the scheduled

pre-trial. On July 16, 2007, at a pre-trial, Judge Gary Byers denied the Affidavit of Disqualification

on the basis that "he did not reoall any such ex-parte conversation" and set the matter for trial.

Counsel for Realtor raised objections to the extent that ORC 2701.031 deprives the judge of a

municipal court against whom the affidavit was filed of any authority to preside in the proceedings

until the judge who was notified rules on the Affidavit and requested that the Judge follow ORC

2701.031 and allow a Judge from Lucas County Common Pleas Court to rule on the Affidavit.

Judge Gary Byers refused.

Relief Sought

Realtor prays that this Court grant a Writ of Prohibition against Judge Gary Byers and forbid

him from proceeding further in that matter until a Judge from the Lucas County Common Pleas
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Court can rule on the Affidavit. Further, Realtor prays that this court order the clerk of the Mauniee

Municipal Court to comply with the requirements of ORC 2701.031 (C)(1)(a) and provide notice

of the filing of the Affidavit to the presiding judge of the Lucas County Common Pleas Court.

I, J. Michael Salmon, counsel for Realtor, Richard Ruflier III, state that I have personal

knowledge of the above facts and that each is true to the best of my knowledge.

Sincerely

Salmon Law Office

J. Michael Salmon (0064258)

Subscribed and duly swom before me according to law, by the above named, this ( day

of August, 2007, at Maumee, Lucas County, State of Ohio.

87 O-^)
D stamp/seal

JENNIEM.IMEYER8,

^^
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htUtdiCIPAL COURT
HAlJi•fEE. OHIO

IN THE MAUMEE MUNICIPAL COURT
TRAFFIC DIVISION

LUCAS COUNTY, OHIO

State of Ohio

Plaintiff,

Case No.: 2007-TRD-02148

Judge: Hon. Gary Byers

AFFIDAVIT OF DISOUALIFICATION
V.

1. Michael Salmon, Esq.
Richard Ruffier III SALMON LAW OFFICE

P.O. Box 461
Defendant. Neapolis, Ohio 43547-0461

Tel.: 419-260-0263
e-mail: mksalmon@adelphia.net

Now comes J. Michael Salmon, Esq., of Salmon Law Office, on behalf of his client,

Richard Ruffier III, and respectfully request that Judge Gary Byers be disqualified from these

proceedings under ORC section 2701.031 and that another Judge be assigned to this matter. The

facts which gave rise to this matter are as follows:

1. On April 30,2007 a pre-trial was held. I had discussed the case and a possible settlement with

the Prosecutor, Gary Smith. I then went to talk with my client concerning the discussions. When

I returned, I could not find Mr. Smith so I went into the Courtroom. A little while later, Mr. Smith
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entered the Courtroom and told me that the Judge told him that my client was looking at "a

substantial suspension."

2. On June 8, 2007 another pre-trial was held and the Prosecutor and I went to talk to the Judge

about the case. Judge Byers told me that my client faces a "substantial suspension" if convicted in

this matter.

3. After this discussion, I spoke with my client who was really concerned that Judge Byers and the

prosecutor were deciding his sentence outside my presence and before the matter went to trial.

4. On June 25, 20071 voiced my client's concerns with Mr. Smith about the ex-parte conversation

held on Apri130, 2007. Mr. Smith said that he did not recall it, but he said that he would not deny

it happened. We then went into the Judge's chambers to discuss the matter. I informed Judge Byers

that my client bad concems with the ex-parte conversation of Apri130, 2007. At no time did Judge

Byers deny that he participated in said ex-parte conversation nor did he deny that he said that my

client would face a"substantia( suspension." Another pre-trial was scheduled for July 16, 2007.

ORC section 2701.031 provides for the basis for disqualification of Municipal Court Judges.

The Ohio Supreme Court has held that a party seeking to disqualify a judge based upon ex parte

communication, must show that "the comtnunication must have been initiated by the judge or

address substantive matters in the case." IN RE DL4OUALIFICATION OF FLOYD. IN RE

D.Z,101 Ohio St.3d 1215,1216, 2003-Ohio-7354. That Court also held that actual bias need not

be proved, but rather merely the "appearance of bias, prejudice, or impropriety." Id at 1216-1217.

In the case at bar, both the prosecutor, Gary Smith, and the Judge, Gary Byers, did not deny

the fact that an ex parte conumunication took place on Apri130, 2007 and that the connnunication

concerned the sentence the judge would impose in the matter.
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Thus, the existence of the ex parte communication and the fact that it addressed a substantive

matter, the sentence, demonstrates the appearance of bias, prejudice, and impropriety as required by

the Ohio Supreme Court. For the above reasons, Judge Gary Byers should be,disqualified in this

matter and a new judge assigned.

Sincerely,

. Michael Salmon, Esq.
(0064258)

Subscribed and duly sworn before me according to law, by the above named, this 2nd day
of July, 2007, at Toledo, Lucas County, State of Ohio.

KRtSTYOM
^- ^iot2f^f }^g^3liC. s^t(! ^i
^. ^17^ ^.adT^CA[69i$fl ^.8^ ^
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CERTIFICATION

This is to certify that a copy of the above Affidavit of Disqualification was sent to the

Swanton Prosecutor, Gary Smith, at 138 N. Main St., Swanton, Ohio 43558, and to Judge Gary

Byers, Maumee Municipal Court, 400 Conant Street, Maumee, Ohio 43537-7136 on the 2nd day

of July, 2007.
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