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| INTRODUCTION

This lawsuit was filed by the estate of Natalie Barnes, seeking wrongful death and
survival damages from various parties that allegedly caused Barnes’ death. The estate
sued Uni\}ersity Hospitals of Cleveland (UHC), whfch l;rovidéd out-patient dialysis services to
Barnes. The ésta_te also sued the Medlink entities, who hgd contracted with Bafnés’ mother
to provide home health care assisténce to Barnes, a 19-year-old mentally impaired adult, who
- used a wheelchair and was not communicative.

Medlink’s emploﬁ:e, Endia Hill, was assigned to drive Barnes to her regularly scheduled
dialysis appointment at UHC, Hill, a non-medically trained aide, helped Barnes With activities
of daily livin.g.' Although the parties disputed whether Hill was req'ﬁired to stay with Barnes
fhroughoﬁt her dialysis treatment; Hill admitted that she went to the hospital cafeteria for lunch
while UHC medical i:-ersonnel were caring for Barnes during her dialysis. |

Barnes suffered an  adverse event while undergoing out-patient dialysis at
UHC. Although life saving measures were petformed by the hospital staff who were with
Bémes in the dialysis unit, Barnes was placed on life suppor-t.. After her family décided to .
remove her from life support, Barnes died. |

In part, the estate alleged that Endia Hill caused Barnes death by her failure to remain
with Bames- while she underwent dialysis at UHC., Medlink disputed liability, asserting that the
acts and omissions of Hill, a non-medically trained “sitter,” did not proximately cause the
wrongful ldeath of Barnes while she was in the care, custody and control of medical professionals

in the dialysis unit of UHC. The jury found both the home health care agency and the hospital

liable.




On May 5, 2005, the Journal Entry entered in this action specified that;

This matter proceeded to a trial by jury from April 25, 2005, until May 4, 2005,
The jury reached a verdict on May 4, 2005, After dehberatmg the Jury found in
favor of the Plaintiff against bqth Defendants.

The Jury found that Defendant University Hospitals of Cleveland, Inc., was ten
percent (10%) responsible for the damages awarded in the survivorship claim and
the wrongful death claim. The jury found that Defendant MedLink was
responsible for ninety percent of the damages awarded in the survivorship claim
and the wrongful death claim. :

The jury found that the total amount of damages the estate of Natalie Barnes is
entitled to for its survivorship claim is $100,000.00. The jury found the total
amount of damages the estate of Natalie Barnes is entitled to for its wrongful
death action is $3,000,000.00. The jury awarded a total amount of damages of
$3,100,000.00 to the estate of Natalie Barnes.

The jury found in favor of Plaintiff and found that punitive damages should be
assessed against Defendant MedLink. The jury awarded the estate of Natalie
Bames an additional $3,000,000 in punitive damages against Defendant
MedLink. Further, the jury found that Defendant MedLink should be liable for
the attorney fees of counsel employed by the Plaintiff in the prosecutlon of this

action.

Counsel for Plaintiff and Defendant MedLink are ordered to agree on a date to
conduct a hearing where the Court will determine a reasonable amount of money
to award the Plaintiff for attorneys fees in the matter. Counsel are ordered to
inform the Court of said agreed date and an agreed briefing schedule no later than
May 21, 2005. A final judgment will be entered in favor of the Plaintiff against
Defendant MedLink of Ohio after the conclusion of said hearing. '

Judgment is entered in favor of the Plaintiff against Defendant Unwersxty
Hospitals of Cleveland, Inc., in the amount of $310,000,00

The Court accepts the jury’s verdicts and orders that costs of this actlon are to be
paid by Defendants. :

IT IS SO ORDERED.
/s/ Robert T. Glickman
Judge Robert T. Glickman sitting pursuant to R.C. 2701.10.

"UHC paid its portion of the Final Judgment and did not appeal the jury verdict or
participate in post-trial proceedings, which continued against just the Medlink -parties. -The

Barnes estate filed motions for attorney fees, costs and pre-judgment interest, all of which were




awarded by the private judge after evidentiary hearings. Medlink asked the trial court to review
the award of punitive damages, under the standard articulated by the Supreme Coﬁrt of the
United States. That review never occurred. |

During the pendancy of post-trial motions, M&;dlink :ﬁrst learﬁed that Private Ju_dge
Glickman lacked the qualifications to hold himself out and act as a “private judgé.” Medlink
petitioned this.Court in an ef‘fort- 10 preclude further rulings 1n this case by Private Judge
- Glickman. Private Judge Glickman did not stay proceedings pending this Court’s review, but
instead-quickly issued final judgment in the case, to divest the trial court of jurisdiction and
render moot Medlink’s effort to obtain this Court’s review at that juncture,

Medlink appealed, asserting that Private Judge Glickman lacked subject matter
jurisdiction to preside over a jury trial as a “retired judge” as required by R.C. 2701.10. The
Cuyahoga County .Court of Appeals affirmed the jury’s verdict without addressing
whether Roberi Glickman ﬁad subject matter jurisdiction to adjudicate this lawsuit under R.C.
2701.10, and held that .R.C.'27_01 .10 does not require private judges to have ever been elected to-
the Bench. The Court of Appeals refused Medlink’s request for énalysis by the trial co.urt of the .
award of punitive damages under the standard articulated by the Supreme CoUrt- of the United
States. Medlink appéaled to this Court, which agreed to r¢{riew both issues.

In tﬁis appeal, Medlink seeks a new trial, before a duly qualified Ohio trial judge, who
has subject matter jurisdiction to adjudicate the claims of the Barnes estate in a Jury trial. In the
event that a punitive damage award is made, Medlink also seeks trial court review of the
constitutionally-mandated factors, articulated by the United States Supreme Court, of any
punitive damages award by the jury. As noted by the Supreme Court of the United States, trial

courts have “a somewhat superior vantage over courts of appeals” in evaluating the
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constitutionality of a jury’s punitive dar‘n.age award “primari]y' with respect to issues turning on
witness credibility and demeanor.” Cooper Industries, Inc. v. Leatherman Tool Grbup, Inc.
(2001), 532 U.S. 424, 440, 121 S. Ct.ll678, 1687-88 (footnote omitted), The trial court is irn the
best position to conduct the constitutional review, give'n the need to evaluate the acimissible
evidence and credibility of witnesses presented dmmg the jury trial.

STATEMENT OF FACTS

This action was filed by Andrea Barne_s, Executrix of thé Estate of Natalie Barnes, on
December 4, 2001 against Universﬁy Hospitals of Cleveland and Appellants hércin, Medlink
of Ohio lanc.l The Medlink Group, Inc. (“Medlink™). Plaintiff’s decedent, Natalie Barnes, went
into cardiac arrest while underg'oing- dialysis- at University Hospitals on October 19, 2000. .
Altﬁough resuscitation effortsr éaved Natalie’s life, she Vs‘uffered a severe brain injury. She died
sé\.reral rﬁonths later when her family terminatéd life support. The plaintiff declined an autopsy
to determiné the precise cause. of death. .

| After the trial date was continued due to the trial court’s busy doéket; and in order to
establish a date-certain for trial, the parties agreed to hire a private judge td preside o_v'(_ar the tﬁa].
Robert Glickman had filed a Registration to hold the position of private judge pursuant fo R.C.
2701.10 with this Court and was maintainéd on this Court’s Registration of Private Judges. (See
Supp. p. 4 and 6, respectively)]. On April 18, 2005, Robert Glickman and the parties'ih the
Barnes case, includihg Medlink, entered into a contract entitled, “Agreemént for Referrél for
Su_bmissibn to Retired Jﬁdge Pursuant to R.C. 2701.10.” The agreement provided that:

Plaintiff(s) Andrea 1. Barnes and the E/O Natalie Barnes,
defendant(s) Medlink and University Hospitals of Cleveland do.

: In accordance with Sup. Ct. Prac. R. VII, a Supplement is being filed concurrently with
the Court. Portions of the record will be cited herein by both their location in the Record and
their page within the Supplement, as “Supp. p.

"
---._...'

4
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heereby [sic] agree that this case shall be transferred to Robert T. .
Glickman, a Retired Judge, who shall...[h]ear and determine ali o
issues of law and fact which may hereafter arise in this case,
preside over a jury which will receive evidence, and render a

~ judgment adjudicating the action or proceeding in its entirety,
including all post-trial proceedings, if any. '
(Agfeem_ent’, Supp.p. 1). N
Rule VI of the Ohio Supreme Court Rul_es for the Government of the Judiciary provides
an apper_idix of forms for transfer of a case ﬁnﬂer R.C. 2701.10. (Appx. p. 92). The fule sfétes, '

' ‘;[s]ubstantial compliancé with the preseribed forms ié sufﬁcient.l Minor departures that do not

negate substantial compliance shall not render void forms that arf; otherwi;;. sufficient....” Gov.

Jud. R, VI, § 5. (Appx. p. 93). Form 3 under Gov. Jud. R. VI provides that, upon agreement of

the parties, the assigned retired judge shall “[h]ear and determine all issues of law and fact which

rﬁay hereafter arise in this case, receive evidence, and render a judgment adjudicating.the action

or proceeding in its enﬁrety, including all post-trial proceedings, if any;” (Appx. p. 98).

Accordingly, the April .18, 20057 agreemcnt. is nearly identical to the Gov. Jud. R. VI .form 7.

agreement, except for one major departure that negates substantial compliance with R.C.

2701.10, nameljl/, the inclusion of language in the April 18, 2005 agreement allowing the retired |

| judge to “preside over a jury.” | | o |

A document identifier with the initials, “RTG,” (Glickman;s initials) appears at thé

- bottom of the second page of _the agreement signed in this case; (See Agreemeht, Supp. p. 2).

Medlink was not aﬁare at the time it executed the agreement that the fonn of agreement did not

comply with R.C. 2701.1‘0, nor was Medlink aware that Glickman did not meet the statutory

requirements to serve as a private judge under R.C. 2701.10. Glickman held himself out to the

parties and to this Court as being qualified to oversee jury trials pursuant to Ohio’s Private

Judge Statute and Glickman’s name was on this Court’s List of Registered Private Judges. The
5



April 18, 2005 agreement was filed in thé Cuyahoga County Court of Commoﬁ Pleas pur§uant to
R.C. 2701.10(B)(2) and referred to Glickman by Journal Entry dated April 25‘, 2005. (Joﬁfnal
Entry, Supp. p. 3). |
A twq-week jhry trial began on April 24, 2005. At trial, Plaintiff claimed that;'Medlink
Defendants (“Medlink™) were the proximate cause of Natalie’s death because Endia Hill, one of -
Medlink’s empldye'es, should have been in the dialysis area at the hospital with Natalie, even
though Natalie was under thc care of medical professionals during the entirety of this medical
procedure. It was undisputed at triai that Medlink was. contracted by Plaintiff to Iﬁrovide a sitter
fo.r Natalie and the sitter, Endia Hill, failed to remain with Natalie during the dialysis procedure.
At issue, however, was proximate cauéc and whether the presence of a sitter wﬁuld _have made
any difference in the outcome.,lsince a qualified medical prqfessional was standing immed.iately
next to Natalie in the hospital when her cathéter became dislodged and she went into cardiac
arrest. (Lawrence Testimony, Tx: p. 1087, Supp. p. 66). |
The undispﬁted testimony at trial was that Natalie Barnes went into cardiac arrest during
dialysis. Cardiac arrest is' something that happens freéuenﬂy during' dialysis. '(Chamﬁers
Testimopy, Tx. p. 1064, Supp. p.- 63). One theory as to what occurred on the day in question is-
that Natalie Bame§ went into cardiac arrést during dialfsis and she reacted by pulliﬂg out her
heart catheter. Plaintiff argued that it happened in the opposite order — that Natalie Barnes pulled
| oﬁt her heart cétheter and then went into cardiac arrest. If that indee;d occurred, it would be a
hoteworthy medical event, as numerous medical prdfessionals all testified that, if that happened,
it woul;i be the first time ever. (Gallagher Testimony, Tx. p. 885-886, Supp. p. 60; Chambers
Testimony, Tx. p. 1064, Supp. p. 63; Blankschaen Testimony, Tx. p. 1248, Supp. p. 68). rNatalie

Barnes’ family declined an autopsy to determine the precise cause of death.
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In order to shift the,f.ocus away from proximate cause, Plaintiff focused at trial on the fact
that Medlink hired Endia Hill even though she had a co.nviction ten years earlier fér assault.
Since Hill did not assault Plaintiff, the connection between Medlink’s hiring of Hill déspite her
decade-oid conviction and any injury to Plaintiff caused lby HilIi’s failure to remain with Plainﬁff
while she was undergoing a medical procedure and under the care of medical professionals is
unclear. State Farm Mut. Auto, Ins. Co. v. Campbell (2003), 538 U.S. 408, 423, 123 S. Ct. 1513 -
N (é defendant should be punished for the conduct that actually caused harm to the plaintiff, not for
being a supposedly unsavory individual or business). Incredibly, Plaintiff’s counsel actually fcold
the jury that Endia Hill was indicted for aggravated murder before she was hired by Medlink. _
(Tx. pp. 397-98, Supp. p. 57). Perhaps even -mqre astognding_ was eounsel"s statement that a
' Cu'yéhoga County official wanted murdelj charges filed based on what occurred in this case.
(Tx. pp. 389-90, Suﬁp. p. 56). That statement was completely false. (Tx. p. 776, Supp. p. 58).
Further, these ‘V‘murder” statements were made during a time wherein a huge mug shot, purperted
to be‘ of Endia Hill, was being shown to the jury on a large screen projector. (Prejudgment
Interest .Hearing' Tx. at p. 210-211, Supp. p. 76). The photogrﬁph was never auth;:nticated. :
Stated frankly, Plaintiff’s counsel told the jury that Endia Hill was a murderer before she was
" hired, and she Was a murderer after.

During closing argument, Plaintiff’s counsel continued the efforts to incite the passion of
~ the jury. Counsel stated that when Medlink hired Endia Hill, it was “condemnation to death” for
Natalie Barnes. (Tx. p. 1490, Supp. p. 71). Plaintiff’s cdunsel‘made the statement that in over
30 years of practice, he had never seen a case where the negligence has been so catastrophic.
(Tx. p. 1405, Supp. p. 69). Counsel also stated that Medlink put forth a “frivolous” defense, and

then chastised Medlink at tria} for not apologizing. (Tx. p. 1488, Supp. p. 71). The jury was
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actually told they “should be angry” and that they should not set their anger aside durir}g their
~ deliberations. (Tx. pp. 1491-1492, Sﬁpp. p. 72). The jury was furthef told that they weré the
;‘conscience of Cuyahoga' Counfy”_ an('i that if they “do the right thing,” this kind of tragedy will
never happen‘ to those people close to the jury. (Tx. p. 1410, Supp. p. 70). It was no ‘Isurprise,
then, that the jury returnéd a rn,uIti'-n‘lillion dollar runaway verdict and awarded punitive damages -
that were 30 times the award for the survival claim. The jury found in favor of Plaintiff and
against both University Hos-pitals of Cleve]and, Inc. and Meci‘link. (Tx. p. 15186, Supp. p. 73).

-~ As against Medlink, the jury awarded $100,000 for Plaintiff’s survivorship claim, $3 million
| 7 fo.r the v"vrongfﬁl death claim, and $3 million in punitive damages. (See Journal Entry, AppX. |
p. 46; Tx. pp. 1516-1517, Supp. pp. 73-74). |

| Following trial, Glickrﬁan refused to conduct a proper analysis to determine whether
thé jury’s award of punitive damages vl«as constitutional, even though the United States
Supreme Court has held that it is required to do so. State Farm Mutual Automobile Insurance
Co. v. Campbell (2003), 538 U.S. 408, 425, 123 8.Ct. 1513. Although it.is not a defendant’s
obligation to ask the trial court to perform its duty, Médlink nevertheless filed a Mo.ti'on Jor Due
Process Hearing and Review of Punitive Damages Award Prior to Entry of Final Judgment on
August 18, 2005 asking Glickman to conduct an analysis of the punitive damages award in this
case following the guideposts set forth in BMW of North America, Inc. v. Gore (1996), 517 U.S.
550, 116 S.Ct. 1589. (Supp. p. 47). Glickman denied Medlink’s Motion on October 26, 2005
without analysis, after final 1'udgment was entered. (See Cuyahoga County Docket Entry for
Augusf 18, 2005, noting denial of Motion on October 26, 2005). Final judgment was awarded
to Plaintiff against Medlink in the amount of $6,803,460.00 on October 18, 2005, 51'ong with

an award of attorney fees in the amount of $1,013,460.00. (Journal Entry, Appx. p. 57)-.
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While Plaintiff’s mption for prejudgment interest was pending, counsel for Medlink first
learned that Glickman was not qualified to serve as a 'privﬁte judge because Glickman had never
‘been elected to the Bench. This issue first came to Medlink’s attention during the January 30,
2006 hearing on prejudgment interest at which coun.sel fof'Lexingtdn Insurancc.Compgny
(Medlink’s insurer) attempted to intervene, and an effort was made by Glickman and éounsel for
Plaintiff to obtain Lexington’s agreement to “sign a referral indica‘f_ing that you wquld. — the case
would be heard by me [Glickman] and waive on the record any appeal regarding the validity of
the Private Judge Statute.” (Transcript, January 30, 2006 Prejudgmént Interest Hearing,- at page
42, lines 15-23, Supp. p. 75). In February 2006, and .subseque'nt to the curioﬁs request by
Glickman at the hearing, Medlink first learned of Glickman’s lack of qualifications. Up until
that time, Medlink trusted that Glickman was qualiﬁed to serve as a private judge for likely the
same reasons this Court maintained Glickman on its Registration of Private Judges. (Sée, Private
Judge Registration Listings, Supp. pp. 6, 8). -

Medlink promi)tly filed a Complaint for a Writ of Prohibition in this Court on March 7,
2006, Instead of waiti.ng for this Court’s decision on the matter, Glickman imfnediatcly
awarded $896,381.99 in prejudgment interest to Plaintiff within dayg in ordér to moot the
motion and end his “jurisdiction” in the case. (Journal Entry and Amended Journal Entry,
Appk. pp. 68, 78). As a result, the Writ was voluntarily dismissed since the act Medlink
sought to prevent had now already occurred. -

On March 14, 2006, The Supreme Court of Ohio Office of Judicial & Court Services,
after also investigating Glickman, promptly sent correspondence to Glickman indicating that a

determination was made that Glickman’s name should not appear on the listing of appropriately

2 Case No. 2006-0478, filed March 7, 2006.



registered private judgéé kept by the Supréme Court of Ohio. (Supp. p. 7). A copy of the
Supreme Court’s Private Judge Registration Listing dated June 29, 2006 indicates that Glickman
is no lohger on the list. (Supp. p. 8). |

Medlink timély appealed the trial court’s entry awarding the above darhages to
Plaintiff. Medlink argﬁed that the punitive: damages award was unconstitutionally excessive
under BMW of North America, Inc. v. Gore (1996), 517 US 559 and State Farm v. Campbell _
(2003), 538 U.S. 408. Medlink also argued that the jury’s verrdic'trwas void because (1) the jury
trial was overseen by Glickman, who was not qualified to serve.as a pri,vat'e. judge under R.C.
_ 2’2701.10 because he was never elected to the Bench, and (2) because R.C. 2701.10 does th‘
permit jury trials before private jlidges;. | |

The Eighth Appe]]ate. District nonetheless afﬁm_led the trial court in its entirety.
(Opinion, Appx. p. 5). In its decision, the-Eighth District failed to conduct a BMW analyﬁis of
the jury’s $3 million punitive damage award as required under State Farm, -sup'r'a.' The appeals |
court also was silent as to Medlink’s argument that a punitivg-to;compensatory ratio of 30-t§-1
was unconstitutionally excessive. Finélly, the appeals court surpriéingly held that RC
2701.10_:does not require thét p?ivate judges be elected. (Opinion p. 21, Appx. p. 27). The
appeals court never analyzed or even mentioned the iegal consequence of a private judge
overseeing a jury trial under R.C. 2701.10, which this Court has he]d is not permitted under the
statute. Stare éx rel. Russo v. McDonnell, 110 Ohio St. 3d 144, 2006-Ohio-3459, 852 N.E.2d
145, syllabus 1. |

Both parties appealed, and this Court accepted Medlink’s appeal on Proposition of Law

Nos. 1 and 3:
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Proposition of Law No. 1; In reviewing an award of punitive damages, the trial court
must 1ndependently analyze the three guideposts set forth by the United States Supreme
Court in BMW of North America, Inc. v. Gore (1996), 517 U.S. 559.

- .Proposition of Law No. 3: One who has never been elected to a judgeship in Ohio may
not serve as a private judge under R.C. 2701.10. - '

The error in this case began the moment the parties signed an unlawful Agreem'ent
referring this case to an unqualiﬁed private judge to uniawfully oversee a jury trial (as opposed
to a bench trial, which is permitted under RC 2701.10) on April 18, 2005. From .that Ilaoint '
forward, irreversible erro‘fs occurred at trial prejudicing the jury and inciting passion and anger.
Post-trial proceedings were no different, with (f;l;cklnan failed td conduct a due process review
of the punitivé damages aWard required by the United States Supreme Court in State Farm, |
supra, and continuing to fule on post-trial motions ‘even after Medlink ﬁled a Writ of Prohibition
iﬁ this Court.

The 'Vonly fair remedy in this case is for the parties to be placed where they. were before
' the April 18, 2005 Agreement a.na for the parties to be given a fair trial before a qualiﬁed jl;dge.
Anything less than a new trial ratifies in whole or in part the dctions and decisions of an

unqualified judge who continues to this day to hold himself out as qualified to oversee jury trials

under Ohio statute. . -
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L ARGUMENT

Proposition of Law No. 3: One who has never been elected to a judgeship in Ohio
may not serve as a private judge under R.C, 2701.10. :

The largest appellate- district in Ohio, the Eighth District, has now held that private judges
need not have been elected by the people in order to conduct jury trials-and to create Iaﬁr in this
state. That decision ignores R.C. 2701.10 and ignbres_ this Court’s Rules for the Governance of
the Judiciary. |

R.C. 2701 .10, Ohio’s “Private Judge Statute,” provides a mechanism for litigants fo hire
previously elec_téd réfired judées to oversee bench ftrials. Under this statufe, private judges have |
' the power to decide issues of fact and law for the parties who retain them. The opinions of
pri-vate Jjudges have the sanie power and effect as those judges who have been elected to their
posiﬁ'ons.' ?rivate judges draft ﬁnal appealable_ orders which the.appea_ls courts in Ofﬁo are
required to review upon ap_peé.l. As a safeguard to ensure the quality of these iﬁdividu’als, R.C. |

2701.10, and the rules that govern private judging in Ohio, provide that only previously elected

judges, who have retired without having lost their most recent clec'tion,‘ may serve as private
judges. Astonishingly, howev’ér, the Eighth Appellate bistrict in this case has held otherwise.

A.  Public Policy and Due Process Considerations.

R.C. 2701.10 clearly provides that only previously elected judges may serve as private
judges, and that elected judges must voluntarily retire in order to serve. If a judge is voted out of
office (or nevér voted into office), then the people have spoken and that person is not permitted
to adjudicate under the Private Judge Statute.

Obviously, the Chio Legislatufe recognizes the i;hportan_ce of public sc_rutiny and the
electoral procesé, which are cornerstones of our democracy. Private attofneys who have never

been elected to the bench should not be permitted to preside over trials in a public courtroom
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‘while wearing judicial robes. Nor are they authorized to empanel a jury and make precedental
rulings of law, all of which are then subject to mandatory and then discretionary appellate
review. Allowing non-elected, private judges to rule over public cases, hold witnesses and

parties in contempt, direct the staff of elected judges, and fulfill the other tasks entrusted by law

to elected officials cannot, by agreement or otherwise, be deliegated to non—elected.persons any
more than parties can agree on who will serve as their appellate judges or who will sefve as their
mayor or governor. Allowing this to occur would eventually erode the judiciary to the point
where parties can simply agree on anyone to act as a judge in a court of law.

The Barnes case was adjudicated through jury trial by Glickman even thoﬁgh he had no
authority to do ‘-so. Glickman was not qualified to serve as a private judge because, although he
had been twice-appointed to the Bench, he was never elected: To date, Glickman has ruled on
pretrial motions, empaneled a jury, conducted trial during which he made numerous rulings of

law, entereci ﬁhal judgment on the $6.1 million jury verdict rendered on May 4, 2005, and made
findings of fact and rulings of law in awarding $1,013,460 in attorney fees to Plaintiff.
Glickman also made findings of fact and rulings of law in awardin-g $896,381.99 in preju_dgment :
interest to Plaintiff after Medlink filed a Compléint for a Writ of Prohibition in this Court.
Certainly Ohio’s Privéte Judge Statute was not intended to make private attorneys “judg-es for
life” si'mply rbecause they received a political appointment at some point in the past. -

The‘ideal of the legal system in this country and in the State of Ohio is that the judicial
branch of government should be equated with just. The pubfic is entitled to trust our legal
system. Such an ideal, however, cannot be achieved if a private citizen clothed with judicial
power may ignore with impunity the legislatively-authorized qualiﬁ(;ations 1o serve as a private

judge in this State. Glickman continues to this day to hold himself out as qualified to serve as a
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private judge and to oversee jury trials under Ohio statute” Glickman did not disclose his.lack of
qualifications at any timé during the Bérnes trial or during post-trial proéeedihgs nor does hé do
s0 today; despite" the fact that this Court’s Office of Judicial & Court Services put him on ﬁoticc
on March 14, 2006 that he was not qualified to serve as a private judge. (Supp. p. 7). |

Ohio jurisprudenée simply cannot let-stand a trial that amounted to a sham proceeding,
As a matter of Vdu'e process, Medlink is entitled toa fundamentally fair jury trial that is conducted
within the confines of jurisdibtion conferred by statute and constitutional authority.

The appropriate remedy undér these circumstances is to vacate all prdceedings in Barnes
béfore Glickman and to return the Barnes matter to the trial court for further proceedings.

B. Qualifications for Re.tired'Judg.es Under R.C. 2701.10. |

R.C. 2701.10, titled “Registration of retired judges; referral of civil action or submission
of issue or question;” states: | |

“[a]ﬁy voluntarily retired judge, or any judge whé is retired under Section 6 of

Article IV, Ohio Constitution, may register with the clerk of any court of common

pleas...for the purpose of receiving referrals for adjudication of civil actions or

proceedings, and submissions for determination of specific issues or questions of

fact or lawin any civil action or proceeding, pending in the court.” '
R.C. 2’7_(51.10@), Appx. p. 90). lThe statute -provides eligibility for two kinds of ret_ired. judges_
to adjudicate a proceeding under the statﬁte: (1) voluntarily retired judges and (2) invdluntari.l_y
retired jnges who are over the age of 70 and were required to retire under Article IV, § 6 of the
(jhio Constitution. Although the definitions of who would fit the requirements of a

“voluntarily retired judge” or a judge retired under Article IV, Section 6 of the Ohio Constitution

are clear (only elected judges), R.C. 2701.10 does not specifically state in the statute that private

3 See, Website Bio for Robert T, Glickman at McCarty, Lebit, Crystal & Liffman Co.,
L.P.A., stating that “[p]ursuant to Ohio statute, former Judge Glickman is also active as a private

judge hired by the litigants to preside over jury trials.”
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judges “must be elected;’? The applicable Supreme Court Rules provide the operative
| definitions. | |
The meaning of “voluntarily retired judges” is defined under Rule VI(C)(2) of the Ohio
Supreme Court Rules for the Government of the Judicia;‘y. (Appx. p. 92). Gov.Jud.R.V], titled
“Reference of civil action pursuant to section 2701.10 df the Revised C_ode,'” defines a
“voluntarily retired judge” as “an-y person who was elected to and served on an Ohio court
 without being defeated in an election for new or continued service on that court.”
Gov.Jud R.VI(IYC)(2). (Appx. p. 92).
| Article IV, Section 6 of the Ohio Constitution provides guidelines for the compcnsation
of elected judgé.s. (Appx. p. 100). This provision_of the Ohio Constitﬁtion also does not extend
jurisdiction to retired appointed judges who have not been elected to serve on an Ohio court.
The Edith’s Comm.ent to this section of the Ohio Constitution states that “judges are to be
elected rather than appointed....” Ohio Const. Art. IV, § 6, Editor’s Comment. (Appx. p. 101).
The law in tho is clear that privéte judges serving under R.C. 2701.10 must be elected,
and the Eighth Appellate District erred in ruling otherwise. | |
C. Glickman Is Not Qualified To Serve As A Private Ju‘dgﬁ Under RC 2761.10.-
R.C. 2701.10 confers jurisdiction solely on the category of voluntarily retired judges who
we.re elected to serve on an Ohio court. A history of Glickman’s career as an appointed judge
confirms that he is not a member of the category of voluntarily retired judges to whom
jurisdictic;)n may be conferred under R.C. 2701.10, because he was never an elected judge:

June 26, 2001; Glickman is appointed by Governor Bob Taft to the office of
Judge, Cuyahoga County Court of Common Pleas. (Supp. p. 9).

* Documentation of the following events is found in public records which Medlink has asked this
Court to supplement as part of the Record for review. (See, Motion to Supplement the Record,

filed August I, 2007).
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November 5, 2002:  Glickman runs for position of Judge for the Common Pleas Court
' of Cuyahoga County and loses to John P. O’Donnell. (Supp p. 10,
12)

April 2, 2003: Glickman is again.appointed by Governor Bob Taft to the office of
Cuyahoga County Common Pleas Court. (Supp. p. 22).

March 2, 2004: Glickman wins the Republicén primary, unopposed, for a Full
‘ Term for Judge of the Cuyahoga County Common Pleas Court
- commencing 01-09-2005. (Supp. p. 23, 37).

April 30, 2004: Glickman withdraws his candidacy for Judge of the Cuyahoga
County Common Pleas Court. (Supp. p. 42).

July 6, 2004: Glickman ;ﬁbmits his “Registration Of Retired Judge” to the.
‘Supreme Court of Ohio, indicating his “Date of retirement from
judicial service™ as June 1, 2004. (Supp. p. 4). '

Judges who were defeated in an clectionifor new sgrvice, and judges who were never

elected in an Ohio couft, are ekpressly excluded from the definition of a “voluntarily;-retiréd
judge.” Gov. Jud. R. VIC)(2). (Appx. p. 92). .As Glickman was never electéd_ as a judge, he |
does not qualify for the definition of a “voluntarily retired judge.” Indeed, Glickman was
removed from this Court’rs Registration of Private Judges on or around March 14, 2006 when he
received correspondenbe frorﬂ the Supreme Court of Ohio Office of Judicial & Court Services
indicating that Glickman’s narné shdu]d not appear on the list.” (Supp. p. 7). Nevertheless, -

Glickman continues to this day to hold himself out as qualified to serve as not only a privafe

“judge, but also over jury trials pursuant to Ohio statute.

> That correspoﬁdence did not exist while this case was pending in the trial court and necessarily,
then, was not part of the Record. Medlink filed a Motion to Supplement the Record on August 1,
2007 seeking to add this letter and other documents to the Record on review.
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D. Glickman Patently and Unambiguously Lacked Subject Matter Jurisdiction
Over The Underlying Barnes Litigation And The Case Must Be Remanded
For a New Trial

As Glickman was ineligible to adjudtcate the Barnes case, any exercise of judicial
authority on his part was unauthorized by law. Seé Cctngémz‘"_v. Cangemi, 8" Dist. No. 84678,
2005-0hioé772, 2005 WL 433529, (holding that, where an individual was retained by the
parties’ agreement pursuant to R.C. 2701.10, but without color of authority, the appoiﬁtment was -
voict.) The Ohio Constitution grants the Common Pleas Court “original jurisdiction over all
justiciat)le matters..,as-may be provided by law.” Ohio Const..Art. IV, § 4(B). Accordingly,
“thtz power to define the jurisdiction of the courts of common pleas rests it1 the General
Assembly and...such courts may exercise only such jurisdiction as ts'expressly granted to them
by the le'gislature.” Seventh Urb;:m, Inc. v. University Circle (1981), 67 Ohio 5t.2d 19, 22, 423
N.E.2d 1070; see also Central ._Ohio Transit Authority v. Transport Workers. Union of America,
Local 208 (1988), 37 Ohio. St.3d 56, 60, 524 N.E.2d 151 (stating that “the jutisdiction of the |
common pleas courts is hnuted to whatever the legislature may choose to bestow”).

This Court has confirmed that “challengmg improper asmgnment and transfer of a case is -
an attack on the subject-matter jurisdiction of the transferee court.” State ex rel. Kline v. Carroll
(2002),- 96 Ohio St.3d 404, 409-10, 775 N.E.2d 517 (citing Davis v. Wolfe (2001), 92 Ohio St, 3d
549, 552, 751 N.E.2d 1051.) |

In Kline, this Court affirmed the Eighth Appellate District’s issuance of a writ of
prohibitictn finding that no subjeo;t matter jurisdiction was conferred because of a failure to meet
statutory requirements in the transfer of the case, just like in the Barmes litigation. There the
relator, Cynthia Kline, sought the issuance of a writ of prohitaition against the respondents, Judge

Patrick Carroll and the Lakewood Municipal Court, to prohibit them from enforcing a sentence
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in the underlying case and to vacate Kline’s conviction m that case for lack of jurisdiction. She
argued that because the transfer fromr the Parma Municipal Court to the Lakewood Muniéipal
Couﬂ wﬁs improper, the respondents never obtained jurisdiction over the underlying cases-, and,
therefore, the_ convicﬁon was void. The underlying case was transferred from one rﬁunicipal
court to the other pursuant to statute. The provisions of the statute required the filing of an
affidavit of pfejudice and notice from the municipal court clerk to the presiding judge of the
court of common pleas. In éddition, the statute did not permit the presiding judge’l of the relevant
common pleas. court to appoint 5 judge when municipal court judges Qolﬁntarily recuse
-th.emse'l';les. Rather, the Chief Justice of the Ohio Supreme Court must assign the rcplacemenf
judge. | |

The Eighth Appellate District noted that when the assignment of a judge is made w1thout

the necessary statutory author:tv, “then the assmned trial court lacks IUI'ISdlCtIOIl to hear the.

matter, and the judgment of that court is void.” State ex rel. Kline v. Carroll (Jan. 4, 2002), g
Dist. No. 79737, 2002 WL 42962 [emphasis édded_]. Thg City of Parma sbught to intervene in
the case, arguing tﬁat a party cannot take advantage of an c.rrorr-he‘ invited br induced. “That céurt
noted thét the issue of subject matter jurisdiction cannot be waived and, thus, can be raised at any

time.
In issuing the writ of prohibition, the court held that:

" Given the repeated rulings in this district that the presiding judge
of the Court of Common Pleas may not assign a judge to hear a
municipal court case on a trial judge's voluntary recusal or
disqualification and that the judgment of such an assigned judge is
void, this court rules that the respondents were patently and
unambiguously without jurisdiction and that the judgments are |
void. '

State ex rel. Kline v. Carroll, 2002 WL 42962.
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Glickman presided over the Barnes case, but no jurisdiction was conferred by statute on
Glickman’s proceedings. See State ex rel Mason v. Griffin, 104 Ohio St.3d 279, 2-82, 2004-
Ohio-6384, 819 N.E.2d 644; se¢ also Statg ex rel. Stern v. Mascio (1996), 75 Ohio St.3d 422,
425, 662 N.E.Ed 370 (holding that “where a lower cburt 1s without jurisdiction whatsoever to act,
the availability or adequacy of an appellate remedy is immaterial.”) In this case, jurisdiction has
not existed since the April 18, 2005 Referral Agreement that allegé_dly authorized the transfer of
this case to Glickman because R.C. 2701.10 did not confer subject matter jurisdiction. 'Absent_
statutory authority, no subject ﬁlatter jurisdiction extends to the proceedings in Barnes before
Glickman, and thus all such proceedings must be rendered void as a matter of law. |

E. The April 18,2005 Agreement Is Void As a Matter of Law.

In Ohio, “[plarties are free to énter into any contract the subject of which is not
prohibited by law.” Motorists Insurance Cos. v. BFI Waste Management (April 23,.1999), 2d
~ Dist. No. 17;‘495, 133 Ohio App. 3d 368,377, 728 N.E.2d 31. A contract that violates a statute is
unlawful and void (Bé_ll v. Northern Ohio Telephone Co. (1948), 149 Ohio St. 157, 158, 78
N.E.2d 42) and, therefore; unenforceable (Massilon Savings & Loan Co. v. Imperial Fif;zance Co.
(1926), 114 Ohio St. 523, 527, 151 N.E. 645). See also CommuniCare, Inc. v. Wood County
" Board of Commissioners, 6" Dist. No. WD-04-057, 2005-Ohio-2348, 161 Ohio App. 3d 84, 93,
829 N.E.2d l706 (“Contracts made in violation of state statute or in disregard of such statutes are
void, not merely voi‘dable, and courts will not lend their aid to enforce such contracts directly or
indirect'lyl but will leave the parties where they have placed‘themselves.”)'.

A private contract cannot be used to circumvent actions prohibited by statute. See Office
of Disciplinary Counsel v. Coleman (2000), 88 Ohio St. 3& 155, 158, 724 N.E.2d 402. In an

Eighth District case on point, Cangemi v. Cangemi, 8" Dist. No. 84678, 2005-Ohio-772, 2005
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WL 433529, the court rendered a proceeding void where the appointment of a private “judge”
was made without the color of authority. In Cangemi, the parties agreed to a dispute fesoluﬁon

process whereby they used an individual to arbitrate their matter who was not registered as a

i

private judgelwith the Cuyéhoga County Court of Common Pleas. The trial court eﬁtered an

order that, among other things, the arbitrator “shal] make ﬁnd-ings of fact and conclusions of
law” and that “upon receipt of the arbitrator’s award,'the trial court shall journalize same as its
judgment.” Id. at Y 5, 6, 1 of decision.. The parties in that cése apparently understood that the

individual did not have authority to enter judgment himself, as a retired judgc acﬁng under R.C. -
2701 10 wouid; and therefore agreed that the common pleas court wouId enter judgment on his
decision. Id. at 4 23. Because of 'plain- error in using an individual without authbrity under RC
270 1.10 to hear their case, .the- appéals court rendered. the appointment of the individual ‘void,
vacated tﬁ‘e court’s decision, and remanded for f‘urther proceedings:

“We are unable to reach the merits of appellant’s assignments of error because of
a plain error in the proceedings before the trial court. The parties’ attempt to
tailor the proceedings — to choose their decision-maker and define the process by
which his decision would be reviewed — is not authorized by the Ohio Revised
Code or court rules.” Id. at §17. - o

* * #

“Finally, the dispute resolution process to which the parties agreed here did not
comply with R.C. 2701.10. Most important, Mr. Heutsche [the appointed
arbitrator] is not a retired judge registered with the clerk of courts for the purpose
of receiving referrals of cases for adjudication...” Id. at §23.

# * *

“Here...the appointment of Mr. Heutsche was made without color of authority,
and was therefore void... We find Mr. Heutsche had no jurisdiction to hear and
decide the parties’ case...The parties’ agreement to this procedure did not
eliminate the court’s ethical obligation to exercise its independent judgment.
Accordingly, we vacate the court’s decision and remand for further proceedings.”
Id. at 99 25, 26. :
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Tfhe April 18, 2005I private contract executed by the parties to engage a private judge to
-adjudicate the Barnes case violated R.C. 2701.10. ‘Aécor’ding]y, the contract is Vvoid and
Vunenforce.able as a matter of law. Cangemi, supra, Coleman, 88 Ohio St. 3d_ at 158; Martin v.
Midwestern Group Insurance Co. (1994), 70 Ohio -St.3c’i 478, 480, 639 lNE.2d 438; Buchar;an
Bridge Co. v. Campbell (1899), 60 Ohio St. 406, 425, 54 N.E.- 372. Because the contract is void
as a matter of law, the apprOpriate court “will leave the parties where they have placed -
- themselves.” CommuniCare, Inc. v. Wood County Board of Commissioners (6" Dist. 2005), 161
Ohio App. 3d 84, 93; see also Buchanan Bridge Co., 60 Ohio St. at 426. Thus, Medlink must be
pla;:ed in the same position they were in at the time the contract was executed on April 18, 2005.
No jurisdiction évér existed for the Barnes procée_dings before Glickman, and thus any rulings
made or journal entries filed in the Barnes case on or after April 18, 2005 must be vacated.
“[S]ubject-matter jurisdiction cannot be waived [and] cannot be conferred upon é court by
~ agreement of the p.elrtic.as.”6 .Nord Community Mental Health Center v. Lorain County (March 2,
1994), 9™ Dist. No. 93CA005680, 93 Ohio App.3d 363, 365, 638 N.E.2d 623.

Accordingly, Medlink is entitled to have the underlyiﬂg final judgment var;ated and
receive an assignment of a statutorily authorized jud'ge to the Barnes case for proceedings not
* adjudicated before tﬁe-April 18, 2005 transfer of the Barnes case to Glickman. |

| I_f final judgment is not vacated in this case, the Court will ratify the errors committed by
an unqualified judge who continues with impunity to hold himself out as qualified to oversee

jury trials under R.C. 2701.10, The consequences of what can occur are obvious here, as

¢ “Subject matter jurisdiction defines the power of the court over classes of cases it may or may
not hear.” State ex rel. Wright v, Griffin (July 1, 1999), Cuyahoga App. No. 76299, 1999 WL
462338, In this case, Glickman lacked subject matter jurisdiction as he had no power, as he was
not in the category of retired judges (elected) that are authorized under R.C. 2701.10 to hear the

class of case (trial by jury) required in Barnes.
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Glickman refused to coﬁduct a constitutiénal review of the jufy’s punitive damages awar.d under
the guideposts articulated in BMW of North America, Inc. v. Gore (1996), 517 U.'S.- 559‘a-nd
required to be dna]yzed in accordam‘:e with State Farm Mutual Automobile Insurance C'o. V.
Campbell (2003), 538 U.S. 408 even after Medlink filed a Motion seeking a re\_!iew. Glickman’s

decision to ignore the BMW guideposts and affirm the jury’s $3 million punitive damages award

became Ohio l-aw, affirmed by the Eighth -District, and may now be cited by litigants throughout

this State until it is overturnéc_i by this Court. The magnitude of this error, and the need for these

proceedings to be remanded before a qualified judge, is further detailed below.

Proposition of Law No. 1: In reviewing an award of punitive damages, the trial

court must independently analyze the three guideposts set forth by the United States
~ Supreme Court in BMW of North America, Inc. v..Gore (1996), 517 U.S. 559.

A.  The Need for a State Standard of Review. |

In the case of BMW of North America, Inc. v. Gore (1996), 517 U.S. 559, 116 S. Ct. .

1589, the United States Supreme Court articulated three “guideposts™ for courts to consider in
reviewing an award of punitive damages. In State Farm Mutual Automobile Insurance Co. v.

Campbell (2003), 538 U.S. 408, 425, the United States Supreme Court held that those three

guideposts must be considered by any court reviewing an award of punitive damages. This

Court has not held that a reviewing court in Ohio must apply the BMW v. Gore guideposts in
reviewing a punitive damages award and, indeed, the trial court and reviewiﬁg appellate court in
this case both refused to ¢onsider these guideposts with respect to a punitive damagés award that

was thirty times the compensatory damages award.

This case provides this Court with the opportunity, for the first time since State Farm, to

define how punitive damages awards must be reviewed by courts in Ohio. .
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The United States Supreme Court holds that the fairmess of a State’s punitive damages
procedure is subject to the scrutiny of the Due Process Clause of the Fouﬁeenth Amendment.
Due process “prohibits the imposition of grossly excessive or arbifrary punishments on a
tortfeasor.” State Farm Mutual Automobile Insurance ICo. V. '_Campbell (2003), 538 U.S. 408,
416, 123 8. Ct. 1513, citing Cooper Industries, Inc. v. Leathe_rman Tool Group, Inc. '(2001), 532
U.S. 424, 433, 121 S. Ct. 1678, 149 L. Ed. 2d 674. A punitive damage award that is grossly out
~ of proportion to the compensatory award “furthers no legitimate purpose and constitutes an
- arbitrary deprivation of property.” State Farm, 538 U.8. at 417, 'citing Pacific M_umal Life
Insurance Co. v. Haslip (1991),499U.S. 1,42, 111 S. Ct. 1032,

The imprecise- manner in which punitive damages are rendered has heightened the
doncém of the U.S. Supreme Court, most notably when a jury is presented “with evidence that
has little bearing as to the amount of punitive damages that should be awarded.” State Farm,
538 U.S. at 4] 8 Indeed, thé Court has “emphasized the need to avoid an arbitrary determination
of an_award’s amount”‘ and'hés indicated that States must insist on “proper standards that will
cabin the jury’s discretionary authority” so that a State’s puni-ti.vé damages system .does not -
deprive a defendant of fair notice of the severity of the penalty that a State might impose or
threaten arbitrary pﬁnishments that do not r_eﬂect an apﬁlication of law bu’t__reﬂect instead a
decisionmaker’s whim. Philip Morris USA v. Williams (2007), __U.S. _, 127 8. Ct. 1057, 1062
(quotations and citations omitted.) Furthermore, the focus at trial on tﬁe decade old conviction
of Hill for assault and indictmeﬁt for attempted murder that had no causal connection to the
conduct that actually caused harm to the plaintiff (failing to sit with plaintiff during a medical
procedure under the care of medical professionals) violated Med]inkfs due process rights. State

Farm Mut. Auto. Ins. Co. v. Campbell, 538 U.S. 408, 423, 123 S. Ct. 1513, 1523 (2003) (a
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defendant should be punished for the conduct that actually caused harm to the plaintiff, not for
~ being a supposedly unsavory individual or business). | |
Accordingly, the U.S. Supreme Court has held that constitutional review of the punitive

damages award by both_the trial and appellate courts ensures that the award (1) is not grossly

excessive; and (2) procedurally and substantively comports tzvith due process. See, State Farm,
538 U.S. at 418; C'ooper Industries, 5327 U.S. at 424, BMW of North_Amer.z’ca, Inc. v. Gore
| (1996), 517 U.8. 559, 574-75, 116 S. Ct. 1589. The importance of a fair and meaningful review
by the trial court, particularly of the.reprehensibility guidepost, cannot be otrerstated, as the trial
| - court alone viewe the testimony and the argument as it is presented to the jury, and the trial court
alone is aware of the atmos;phere in the court room generated by evidence anti argument that
impacts a jury’s ability to render judgment in accordance with the law rather than by reference to
anger, prejudice and emotion. Cooper Industries, Inc. v. Leatherman Tool Group, Inc.,53j U.s. .
424, 440, 121 S.Ct. 1678, 1687-88 (2001).

The Due Process Clause of the Fourteenth Amendment requlres that “meaningful and
adequate™ post-verdlct rev1ew of the pumtwe damages award be avallable in the trial court, See
Honda Motor Co. v. Oberg (1994), 5127U.S. 415, 420, 114 8. Ct. 2331, Given the risks of
unfairness, it is constitutionally important for a court to provide assurance that a jury will ask —
or has asked ~ the right questions, not the wrong ones. Philip Morris, 127 S. Ct. at 1064. At
least some Ohio courts recognize that “both trial courts and courts of appeals are free to conduct
meaningful posttrial review of [punitive damage] awards.” Gollihue v. Consolidated Rail Corp.
(July 7; 1997), 3" Dist. No. 14-96-23, 1.4—96-24, 120 Ohio App. 3d 378, 405, 697 N.E.2d 1109,
dismissed, appeal not allowed by 80 Ohio St.3d 1444; see also Blust v. Lamar Advertiﬁ:‘ng Co.,

2d Dist. No. 19942, 2004-Ohio-2433, 157 Ohio App. 3d 787, 805-06, 813 N.E.2d 902, appeal
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not allowed by 103 Oh_io St.3d 1478 (affirming trial court’s ﬁndihg that punitive damages award
was excessive). “Meaningful and adequate” post-verdict review of a punitive damages award
now requires analysis of the jury’s punitive damages award using three guideposts which assist
courts in identifying unconstitutionally excessive punitive damages awarcis, as set forth in BMW
and revisited in State Farm. See, BUW, 517 U.S. at 575; State‘-Farm, 538 U.S. at 41 8

This case serves as an unfortunate example of what happens without a réview of a |
_ punitive damages award. Here, a $3 million punitive damages award was given in comparison to
a $100,000 compensatory award (a ratio of 30 to-1). (Tx. pp. 1516-1517, Supp. pp. 73-74). The
United States Supreme Court has stated that a 4 to 1 ratio i.s the norm, and a 10 to 1 ratio is at the
outer limits orf lacceptability. See State Farm Mutual Automobile Insurance Co. v. Campbell
(2003), 538 U.S. 408, 425, Significantly, there was no direct evidence at trial that Natalie Barnes
had experienced any conscious pain or suffering to even support the $100,000 compensatory
- award, nor was there evidence of any nexus between the punishable conduct (Medlink hiring an
individual with a teﬁ-year oldi assault conviction) and the specific harm alleged (that employee
leaving Natalie Barnes with .professic;n'als in the dialysis unit at Uﬁi&érsity Hospitals).

Without a constitutional review of a punitive damages award, there is no check or
balance on the .angér and sympathy that may have unfairly magniﬁed' such an award. The
revierin_g_ guideposts articulated in BMW v. Gore provide a simple and practical method to
review punitive damages awards in a rational and unemotional way _and guarantee constitutional
fairness to a defendant,

B. United States Supreme Court Law On Punitive Damages Awards Post
Dardinger. :

After this Court’s decision in Dardinger v. Anthem Blue Cross & Blue Shield, 98 Ohio St.

3d 77, 2002-Ohio-7113, 781 N.E.2d 121, which considered the constitutionality of a punitive
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damages award, the Unifed States Supreme Court in Std;e Farm Mutual Autﬁmobile Insurance
Co. v. Campbell (2003); 538 U.S. 408, 418, held that every court reviewing an award of punitive
damage's. for fedéral,constitutionality ms_t independently analyze the three guidepdsts set foﬁh in
BMW of North America, Inc. v. Gore (1996), 517 US. 559, 116 8. Ct. 1589, |

BMW v. Gore aﬁiculated the followiﬁg three guideposts for: a review of a punitive-'
damages award: |

(1)  The reprehensibility guidepost. (whether the punishable conduct has a
nexus to the specific harm which resulted.)

(2)  The ratio guidepost. (whether the ratio between punitive and.
compensatory damages is constitutionally acceptable.)

3) The comparison guidepost. (requires a comparison between the punitive
damages.award and comparable statutory penalties.)

Although this Court did considef the BMW v. Gore guideposts in its Dardinger decision; suﬁra,
this Court did an hold that courts reviewing a punitive damages award under the federal
constitution must analyze the three BMW guideposts. In Dardinger, this _Court considered and
reversed a punitive damages award where the ratio to compensatory damages was 20-to-1. Id., at
9 171. |

In light of the State Farm decision, litigants in- Ohio are in need of this Court’s orders as
to how and when courts in Ohio must conduct a constitutional analysis of an award of punitivé

damages.

C.  The BMW and State Farm Analyses: The Judgment Below Is Contrary To
" The Law On Punitive Damages. '

As an initial matter, it is Medlink’s position that Plaintiff was never entitled to punitive
damages in this case because her claim arose out of contract. Plaintiff claimed at trial that

Medlink should be liable for punitive damages because Endia Hill “gbandoned” Natalie at the
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dialysis center at University Hospitals. While Medlink admitted that Ms. Hill left the dialysis
area, that conduct or act cannot support a claim for punitive damages under Ohio law. Endia
Hill’s duty to remain with Natalie during dialysis was created solely by the contract between
Plaintiff and Medlink. Ms. Hill breached the contract when she left. Punitive damages are not
permitted in Ohio for breach of contract claims. Corsaro v. ARC Westlaké Village, Ihc., 8" Dist.
No. 84858, 2005-Ohio-1983, 2005 WL 984502.
Nevertheless, a review of the BMW guideposts indicates that the punitive damages award
here is unconstitutionally excessive because:
s Medlink’s alleged conduct (hiring’ Endia Hill) had no nexus to the specific harm
suffered by Natalie Barnes (Natalie Barnes’ alleged air embolism). This conduet,
‘which was dissimilar and independent from the acts upon which liability was
premised, cannot serve as the basis for punitive damages. The presence of Endia Hill,
like her prior felony conviction, made no difference here since Natalie Barnes was in

the hospital with professionals when her medical condition began. See, State Farm,
538 U.S. at 422- 23

e The disparity between the actual harm suffered by Natalie Barnes in her survivorship
claim and the punitive damages award equals a 30-to-1 ratio, considerably in excess
of a constitutionally acceptable ratio. See, State Farm, 538 U.5. at 425-26.

¢ The most compérable legislative penalty, a violation of the patient endangerment

statute (see, R.C. 2903.341), limits the extent to which an offender may be penalized
 to $10,000 (see, R.C. 2929.18(AX3)(c)), which is 300 times less than the punitive

damages award.
The failure of this Judgment to comply with the gﬂidepost_s as articulated by the Supreme
" Court of the United States indicates that this verdict is unconétitu‘tionally excéssive, thus
" requiring a new trial. Reconsideration of the punitive damages awalfcl using the three guideposts

requires this resull. Each guidepost as outlined in BMW is addressed in the following

paragraphs.
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1. The Reprehensibility Guidepost:
Negligence, Rather than Intentionally Malicious Conduct Does. Not

Support Pum_tw;la Damages
‘The first BMW guidepost has received considerable emphasis in 'cons‘-[itutional
jurisprudence, as “[plerhaps the iﬁost importaht indicum of the reasonableness of a punitive
damages award is the degree of reprehenéibility of the defendant’s conduct.” 517 U.S. at 575.
Under this guidepost, the -Unitcd States Supreme Court has instructed that a review of
reprehensibility includes consideratién of whether: (1) “the harm caused was. physical as opposed
, to-econo.mic”; (2) “the tortious conduct evinced an indifference to or a reckless disrégard of th¢
health or safety of others”; (3) “the target of the conduct had financial vulnerability”; (-4) “the
conduct involved repeated actions or was an isolated inc_i_dent”; and (5) “the harm was the result
of rintenti-onal malice, trickery, deceit, or meré accident.” State Farm, 538 U.S. at 419. The
existence of any one of these factors weighing in favor of a plaintiff may-not' be sufficient to
_sustain a punitive damages award, and the absence of all of them ;enderé any award suspect.
State Farm, 538 U.S. at 419. |
In its reprehensibility an.alysis,_the State Farm Court emphasized that the puﬂishab]e
_ coﬁduct “must have a nexus to the speci‘ﬁc harm suffer.ed by the plaintiff.” 538 US at 422
[emphasis added]. The Stare Farm Court warned, “[t]he reprehensibility guidepost does not
permit courts_fb expand the scope of the case so that a defendant may be punished for any
malfeasance....” 538 U.S. at 424,
In this case, Plaintiff argued that the specific harm suffered by Nataliel Barnes was an air
embolism following the removal of her dialysis catheter. (Tx. p. 387, Supp. p. "55).‘ ‘Medlink

does not dispute that the harm Natalie Barnes suffered was physical. Medlink conceded at trial
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that it had hired a convicted felon, Endia Hill, who was supposed to remain with Natalie, Barnes
during dialysis in case she pulled her catheter out. Plaintiff, however, failed to present evidence
at trial establishing that the act of hiring a coﬁvicted felon had a nexus to the specific harm to
Natalie Bémes. See, State Farm, 538 U.S. at 423 (puniti;re damage awards must be related to _thc
conduct causing harm to the plaintiff). The only specific hann that would be rélated to the
negligent conduct of hiring Endia Hill would have been if Endia Hill had assaulted Natalie
Barnes. Endia Hill’s failure to remain with Natalie Barnes during dialysis had no correlation to
the fact that she was convicted ten years earlier for assault, and Plaintiff presented no evidence at
trial demonstrating any such connection. The most Endia Hill could have done was summons
the health proféésional who was already there. Plaintiff’ 5 fé.ilure to_coﬁnect the hiring of Endia
Hill to the specific harm alleged was a failure to establish a nexus and a failure of Plaintiff to
meet her_burden under State Farm. Just as there would be no nexus between hiring a person
convicted of assault and that person later causing an accident while driving Natalie Barnes to .
dialysis, there is also no nexus between the hiring of Endia Hill and Hill’s decision to leave
Natalie Barnes in the han&s of competent professionals at the Univérsity Hospitals dialylsis unit.
The reprehensibility guidepost requires a de novo review (Cooper Industries, 532 U.S. at

431) of this conduct to determine scienter and will not permit deference to the jury. The question

for review is whether Endia Hill’s omission on October 19, 2000 evinced intentionally malicious

or deliberately injurious conduct. No evidence was presented by Plaintiff at trial that supports

the conclusion that Endia Hill intentionally or deliberately caused harm to Natalie Barnes. Endia
Hill’s failure to remain with Natalie Barnes while Natalie was in the hands of competent medical
providers during her dialysis procedure does not demonstrate intentional or deliberate conduct

with the purpoée of causing harm. It would be unreasonable to find that a home health aide such
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as Endia Hill, with minimal medical trainiﬁg, could know that by leaving Natalie Barnf_es’ side
while she was undergoing a medical procedure in one of the finest hospitals m the c'oﬁntry,-that
such harm could result. In addition, Endia Hill’s failure to remain with Natalie Barnes during
dialysis was not the result of trickery or deceit; she simply failed to follow the instrucfions that
were given to her. .

Fuﬁhef, no evidence was presented to show whether Endia Hill knew that the removal.of
Natalie Barnes’ catheter hadla substantial probability of causing harm. In this case, Plaintiff was
required to show that Medlink had knowledge-that removal of the catheter had a substantial
7 pfobability of causing the specific harm suffered by Natalie Barnes —an air embolism. See, State
qum, 538 U.S. at 422 (as to proof of the speciﬁc harm}; Preston v. Murty (1987), 32_Ohio St.3d
334, 336, 512 N.E.2d 1174 (as to proof of actual malice). | |

Here, with the exce_ption of Plaintiff’s paid liability expert, all other doct_ors and virtually
every single nurse or medical technician who testified a1; trial agreed they never witnessed or
even heard of a di.splaced catheter causing a fatal air embolism. | (Chambers Testimony, Tx. p.
1065, Supp. p. 63; Blankschaen Testimony, Tx. p. 1250, Supp. p. 68). This is true 'c_despite the
fact that it is not at all unco-mmron for_ a catheter to become displaced or fall out of a patient
without air embolism occurring as a res_ult; (Chambers Testimony, Tx. pp. 1063-1064, Supp. PP
62-63; Lagunzad Testimony, Tx. pp. 1071-1072, Supp. pp. 64-65; Blankschaen Testimony, Tx.
p. 1223-1224, Supp. p. 67). NurseN:.mcy Gallagher testified that, in her thirty-eight yeeirs of
éxperiende and in the over one million diaiyﬁis treatments occurring ‘in the institutions she
supervfses every year, she knows of not one single occurrence where an air embolu_s wasr caused
by a patient pull_ing out their catheter or by catheter removal. (Gallagher Testimony, Tx. p. 881-

882, 889-890, Supp. pp. 59, 61). The testimony was that, of all the instances in which patients
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pulled their catheters out, none had suffered car_diac arrest. (Gallagher Testimony, Tx. p. 885-

| 886, Supp. p. 60; Chambers Testimony, Tx. p. 1064, Supp. p. 63; Blankschaen Testimoﬁy, Tx. p.
1248, Supp. p. 68). Thus, the air embolism ailegedly suffered by Natalie Barm_es was neither
“probable” nor “likely” when considering the evideﬁce I;reSentéd in this ﬁase. An air embolism
was not a foresceable result that one would re'asonablyl expect to 'occur. It would be
unreasonable to find that Medlink or Endia Hill was aware that removal of Nata]ie Barnes” -
catheter had a greét probability of resulting in an air embolism.

Neg]igent conduct impacting a person’s health or safety is less reprehensible than
intentional malice. See, Jones v. Swanson (8th Cir. 2003), 341 F.3d 723, 737. Poor judgment,
accident, or evén incompetence are not malice. In this case, Plaintiff failed to present evidence
that Endia Hill’s failure to remain with Natalie Barnes during dialysis demonstréted a malicious
and deliberate intent to harm Na-talie Barnes.

In the absence of malice or other evidence of deliberate intent to harm Natalie Barnes, the
reprehensibility of the ﬁeg]igent conduct at issue does not support a punitive damages award that
is thirty times greater lthan' the damages for pain and sﬁfféring and thus, uﬁder the -
reprehensibility guidepost, the punitive damage: awérd‘ is excessive.

2. The Ratio Guidepost:

The 30-to-1 Ratio of Punitive Damages to Damages for Pain and
Suffering is Excessive -

Reférence to the second BMW guidepost, the ratio between punitive and compensatory
damageé,.also shows that the punitive damages awarded in this case are excessive. The ratip
guidepost, “[t}he second and perhaps most commonly cited indicum of an unreasonable or
excessive punitive damages award is its ratio to the actual hafm inflicted on the plaintiff.” BMW,

517 U.S. at 580. While refusing “to impose a bright-line ratio which a punitive damages award
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cannot exceed,” State Farm, 538 U.S. at 425, the United States Supreme Court stated that “in
practice, few awards .exceeding a Sing]e-digit ratio between puniﬁve and cofnpensatory
damagesr...will satisfy due process.” State Farm, 538 U.8. at 425. The United States Suﬁreme
Court has concluded that a punitive award of “more than four times the amount of comﬁensatory
damages might be close .to the line of constitutional impropriety.” State Farm, 538 U.S, at 425,
citing Pacific Mutual Life Insurance Co. v, Haslip (1991), 499 U.S. 1, 23-24, 111 §. Ct. 1032
Although this ratio is not Binding, it is instmctive and demonstrates that a single-digit ratio
between punitive and compensatory. damages is more likely to comport with due process. Siate
Farm, 538 USS. at 425.

The Ohio Supreme Court has_he]d that pﬁnitive damages are not recoverable in wrongful
deai_h actions. Rubeck v. Hufman (1978), 54 Ohio St.2d 20,_22-23, 374 N.E.2d 411. However, a
plaintiff ﬁiay obtain punitive damages undér a survivorship claim if fher'e.is evidence that the :
decedent suffered personal injury before death. R.C. 2125.02; R.C. 2315.21; see also Rubeck, 54
Ohio $t.2d at 23; Gollifue v. Consolidated Rail Corp. (3% Dist. 1997), 120 Ohio App. 3d 378,
406. Accordingly; under Ohio law, personal injury damageé based on the survivorship claim, not
the wroﬁgful death claim, serve as the measure of disparity between actual and ﬁunitive 7
damages. See, Wightman v. Consolidated Rail Corp.'(1999), 86 Ohio St.3d 431, 438-39, 715
N.E.2d 546, |

Therefore, in the instant case, the entire $3.1 million compensatory awa;‘d does not 'sérve
as the measure of disparity between actual and punitive damages. The disparity is measured by
the dift;erence between the personal injury damages of $100,000 against the $3,000,000 in
punitive damages, a 30-to-1 ratio. Significantly, there was no direct evidence at trial tﬁét Natalie

Bames suffered any conscious pain before she went into cardiac arrest and.coded, (Lawrence
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| Testimoﬂy, Tx. p. 1087, Supp. p. 66). If she had, the pain would have been limited to the
momentary discomfort associated with pulling out her catheter before she bécame unconscious
and 'cod_ed. Medical professionals testified at trial that it is common for patients to remove their
catheters, .that it happens all the time, and that it is “not a big de’al.” (Chémbers Testimony, Tx.
PP 1063-1064, Supp. pp. 62-63; Lagunzad Testimony, Tx. pp. 1071-1072, Supp; pp. 64-65;
Blankschaen Testimony, Tx. p. 1223-1224, Supp. p. 67). That momentary discomfort, then, if it B
~ even existed, provided the entire support for a $100,000 survivorship claim, a $3 million punitive
damages award, and an award of attorney fees in the amo_unt of $1,013,460.00.

A ratio of a punitive damages award that is thirty ﬁmes greater than the darﬁages for pain .
and suffering shocks the consciéhc_e and is inconsistent with the legal principles on which
punitive damages are grounded.‘ In addition, since the conduct at issue in this case is not
intentionally malicious or deliberately injurious, this case is not among the most egregious cases
. and, thus, the ratio between punitive damages and damages for pain and suffering should be no
greater than 4-to-1. As suéh; a constitutional reduction of the punitive damages award by the
lower courts to an acceptable range was required here, at a minimﬁm.. |

3, The Comparison Guidepost;

Punitive Damages 300 Times Greater than Statutory Cnmmal Penalties
- for Patient Endangerment are Excessive :

The third guidepost requires a comparison between the punitive damages award and
~ comparable statutory penalties. While it may be tempting to conclude that a particular punitive
damages award is not shockingly large and thus is abpropriatc, the comparison guidepost
reminds reviewing courts that legislative decisions made when all conflicting interests are heard

and represented deserve careful consideration, especially when. a punitive damages award has
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been assessed against an entity in a highly regulated area, In announcing this guidepost, the
United States Supreme Court stated: |

~Comparing the punitive damages award and the

civil.. penalties that could be imposed for comparable

misconduct provides a third indicum of excessiveness. [A]

- reviewing Court engaged in determining whether an award

of punitive damages is excessive should accord substantial

deference to legislative judgments concermng appropriate

sanctions for the conduct at issue.

BMW, 517 U.S. at 575 [emphasis added]. The United States Supreme Court, whén applying the
third guidepost, has always focused on the available legislative penalties, and has never used
civil jury awards or judicial opinions for comparison. See, BMW, 517 U.S. at 583-85 (fbcusing
on Alabama Deceptive Trade Practices Act); Cooper Industries, 532 U.S. at 442-43 '(ﬁoting .
Oregon s Unlawful Trade Practlces Act); State Farm, 538 U.S. at 428.
| Ohio regulates home and commumty-based services for those persons w1th mental
retardation or developmental disabilities. See, R.C. 5123, 5126, et seq. While none of these
_regulations provide civil or criminal penalties for violations, the Ohio legislature recently
enacted a statute involving patient endangeﬁn-ent. See, R.C. 2903.341 (enacted by 2004 S 178,
eff. 1-30-04). R.C. 2903.341(B) provides that “[nJo MR/DD caretaker shall create a substantial
risk to the health or safety of a mentally retarded person or a developmentally disabled person,”
A violation of this provision which “results in serious physical harm to the .person with mental _
retardation or a developmental disability,” is a felony of the third degree. R.C. 2-903.341(E)(3).
R.C. 2929.18 provides that “the Court imposing a sentence upon an offender for a felony may
sentence the offender to any financial sanction or combination of financial sanction authorized

under this section...” For a felony of the third degree, the Court may impose a fine payable by

the offender to the State of “not more than ten thousand dollars.” R.C. 2929.18(A)(3)(c). R.C.
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2929.19(B)(6) states that, “[b]efore imposing a financial sanction under section 2929.18 of the
lRevised Code...the Court shall consider the offender’s present and future ability to pay the
amount of the sanction or fine.” Thus, Ohio legislatively has limited the extent to which an
offender guilty of patient endangerment may be penallized for any criminal liability and has
enacted procedural measures to ensure that any fine is not conﬁscatory.

Furthermore, confiscatory ﬁu_nitive damages violate a defendant’s due process rights, and |

~ Medlink’s negative net worth at the time of trial makes clear that the punitive damages award

here was unconstitutional:

A [punitive damages] award should not be so high as to result in the financial ruin

of the defendant. Nor should it constitute a disproportionately large percentage of

a defendant’s net worth. Thus, while a defendant’s conduct is obviously germane

to the damages issue, even outrageous conduct will not support an oppressive or

patently excessive award of damages.
Vasbinder v. Scott (2d Cir. 1992), 976 F.2d 118, 121 (finding $150,000 award as fifty percent of
net worth to be excessive, also $150,000 award as approximately thirty percent of net worth to be
excessive). “The function bf punitive damages is not to destroy the economic viability of the
defendant. In fact, insofar as one of the purposes is to deter similar conduct in the future by the -
defendant, the award implicitly should not be such as to result in confiscation of it in the
" destruction of the defendant’s ability to continue as a viable enterprise.” Dees v. Allied Fidelity
Ins. Co. (E.D. Ark. 1985), 655 F.Supp. 10, 15 (finding $1,600,000 award compared to net worth
of $3,300,000 excessive). Accordingly, a punitive damages award that results in the defendant’s
financial ruin or constitutes a disproportionately large pcrcentége of the defendant’s net worth
exceeds the State’s legitimate interest in punishment and deterrence, violating due process.

The jury’s punitive damages award is excessive here because of Medlink’s weak

financial condition. Medlink had a negative net worth at the time of trial. (Affidavit of Rod
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Layton, Exhibit B to Medlink’s Motion for New Trial, Supp. 'p. 53). In this context, agsessing
punitive damages of $3,000,000 agairnst a company with a negative net worth is ébsolufély
opprf;ssive, exceeds the State’s legitilmate interest in punishment and deterrence, and violates
Medlink’s due process rights. |

Furthermore, by étatute, if Medlink weré found guilty of paticnf endangerment, the State |
of Ohio could not recover more than a $10,000 penalty. The $3,000,000 punitive damage award
in this case is 300 times mér_e than the rlegislatively authorized criminal p_enalty that could be
assessed under criminal procedural rules requiring proof beyond a reasonable doubt of criminal
_ infent. Ilt is shocking that the jury in this-case, where there is no suggestion of crirﬁinal intent,
awarded punitive damages so vastly in excess of the legislatively—authorized criminal fine.
Cafe_ful consideration must be given to Ohio’s legislative judgment that puni'shment of pétient
endangerxﬁent offenders should not be confiscatory, balancing the State’s legitimatg need to
punish wfongdoing with the competing need for contractual care providers serving mentally
retarded or developmentally disabled persons; Under the third guideposf, the jury’S punitive
damages award is confiscatory and unconstitﬁtionally excessive. | |

D. A New Trial Is Required.

Medlink was denied its due process when the trial court and appellate court both refused
to review the punitive damages award as required by the U.S. Supreme Court. For obvious
-reasons, the Sufreme Court requires that the trial court conduct a comprehensive réviewr of any
award of punitive damages. The trial court is in the besf position to conduct such a review. The
trial coﬁrt has the opportunity to observe the credibility of witnesses, hear all of the evidence at
trial, view all exhibits as they are shown to the jury, and note the atmosphere generated in the

court room as evidence and argument is presented to the jury, permitting the trial court to
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determine whether jurors are likely to have uncqnstitutionaily acted based on anger, passion and
| prejudice, Cooper Industries, Inc. v. Leatherman Tool Group, Inc. (2001), 532 U.S. 7424’, 440,
121 8. Ct. 1678.

Thére is no trial judge for the Court to order a' return of the parties and this case for
review. This case was impropetly tried to a jury before an unqualified private judge, all in
violation of R.C. 2701.10, The entire proceeding is void from the moment the partie's entered
into an unlawful Agreement on April 18, 2005.

The Barnes trial lasted two weeks, with multiple objections to improper evidence, dozens
of witnesses, and improper-exhibits shown to the jury during opening statement tﬁat Were Never
even marked in‘1;0 evidence, s0 no reviewing céurt,may now appreciate or observe the error. In
order for a reviewing court to conduct a due process analysis of the punitive damage award here,
the reviewing court fs required to consider the evidence presented at trial and evaluate fhe case as

~ presented. Bercausc Glickman is not qualified to serve as a private judge, the parties are left
without any trial court to conduct a punitive damages review. Moreover, the jury was exhorted
to. act on its anger through the passion and prejudice that was incitéd at trial. This, couinled with
the fact that the trial itself was unlawful and void, render the entire procee'diﬁg tainted. A
© reviewing court. should not be required to consider the constitutionality of a punitive damages
awérd that is based upon a void verdict. Justice requires that a new trial be granted to Medlink.
Thi§ Court has articulated due process as “an exercise of the powers of gévernment as the
settled @axims of the law permit and sanction, and under such safeguards of individual rights as
those maxims prescribe for the class of cases to which the one in question belongs.” Board of
Commissioners of Hamilton County v. State (1893}, 50.0hio St. 563, 662. Due process also

consists of fundamental principles that “protect the citizen in his private rights, and guard him
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against the arbitrary action of the government.” Barnhardt v. Linzell (9" Dist.-, April 17,. 1957),
104 Ohio App. 243, 246, 148 N.E.2d 242. Here, under color of stéte authority, Glickm‘an
bonductcd a jury'trial, issued rulings, :emd entered judgment in the Barhes case, even though he
lacked jurisdiction. Accordingly, Medlink was denied due process as a matter of law-.'bccause
this case improperly proceeded to a jury trial before an appoihted judge who never was elected to -
servé on an 'Ohio court. Medlink is entitled toa fundamentaliy fair jury trial that is conducted
within the confines of jurisdiction conferred by statute and c'onétitutional authority. Medlink
believes that the Eighth Appellate District applied the wrong constitutional étandards — or failed
to Ifollow any constitutional standards at all - when considering Medlink’s appeal; application of
constitutional standards leads ineécapably to the conclusion that an new trial is required. S‘ee,
Philip Morris, 127U.S. at 1065. |

| The appropriate remedy under these circumstances is to vacate the final judgm:nt in the
Barnes case, to void all proéeedings_ held in Barnes before Glickman, and to return the Barnes
litigation to the trial court for further proceedings.

II. CONCLUSION

Assignment of the Barnes litigation to Glickman was in violation of R.C. 2701 .16 and is 7
void as a matter of law. The agreement to allow Glickman to oversee the proceeding, dated
April 18, 2005 was unlawful because it permitted an unqualified judge to oversee the trial and
~ because it allowed a jury trial contrary to the limits of R.C. 2701.10. Because the agreement was
never valid, and the proceedings were void, Medlink submits that the entire proceeding must be
vacated and a new trial granted.

Notwithstanding the fact that the proceedings are void, the trial court’s judgment,

affirmed by the appeals court, denied Medlink its right to due process by failing to review the §3
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million punitive damages award under the guidgposts aﬁiculatgd by the Supreme Court of the
United States in BMW v. Gore. A constitutional review proves that the \}erdict is
unconstitutionally excessive.

Accqrdingly, Medlink respectfully requests fhat tlhis Cdm’t return the Barnes case to the

Court of Common Pleas for proceedings not adjudicated before the April 18, 2005 transfer to

Glickman. o , L 7 ,

Respectfully submitted, |
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: .

FRANK D. CELEBREZZE, JR., P.J.:

“This journal entry and opinion addressgs five sreparate appeals and cross-
appeals’, which have been consolidated for review and disposition. MedLink of
Ohio and Lexington Insurance Company"each appeal the trial court’s decision
-aWérd_ing judgment iin favor of Andfe‘a Barnes. Barnes cross—appeaIS' assexv'ting
several assignments; of error. After a thorough review of éll the arguments and
for the reasons set forth below, we affirm the judgments of the triéil c':Ourt._-

PROCEDURAL HISTORY |
On December 4, 2001, appellee, Andrea Barnes, filed a m;adic'al
malpractice/wrongful deéth action agaiﬁst University Hospitals of Cle\_reland
| (“UH”) and MedLink of Ohio (“MedLink”). Barnes sought compensz;tory _
'dan_liages on behalf of her daughter, Natalie Barnes, who died while undergoing
kidney dialysis treatment. The complaint alleged that UH and Me.c.lL.ink
violated the appﬁcable standard of care owed to fhe decedent. UH and MedLiﬁk

each served answers to Barnes’ complaint denying liability. The parties

. proceeded with discovery.

'Appellate Case Nos. 87247 and 87946 were filed by defendant MedLink of Ohio;
Appellate Case Nos. 87285 and 87903 were filed by plaintiff Andrea Barnes; and
Appellate Case No. 87710 was filed by intervenor Lexington Insurance Co.

Appx. P. 0008
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After conducting disco'véry, the parties each determ-ined:that it would be
in thei-r best interest to submit the dispute to a retired judge for tﬂe purp;:)se of
condhcting a jury trial. On April 18, 2005, eééh of the parties exeéuted a coﬁrt-
approved‘ agreement with respect t(; conducting the jury trial before a retired
juc’fge, énd tﬁal commehced on April 25, 2005. ‘PriOr to opening arguménts, i:he-
" presiding judge héd the-parti'es confirrﬁ on the record that th.ejr' consented to his
.aﬁthofity and waijved any rights to challeﬁge his jurisdiction on appeal.

a The trial concluded on May 3, 20G5. After deliberations, the jury awarded
judgment in favor of Barnes, finding MedLink m'n:ety perc_ent liable and UH ten. .
percent_'liable for Natalie's death. T'he.jury awarded Barnes ‘$1j010,000 on her -
survivorship claim 5nd $3,000,000 on the wrongful death claim-. I:p addition, the
jury unanimously c_oncluded that -MedLink acféd w1th actual malice aﬁd
awarded Barnes an addifiohal $3,000,000 in punitive damages. On (jctober 18,
2005, the trial court assessed _aftorney fees énd litigation expenses in the

‘amount of $1,013,460 against MedLiﬁk and entered a final--j_ﬁdgment oi_l the
- entire case in the én.lount of $.6,803,4Eli-0. |

Oﬁ March 7; 2006, MedLiﬁk filed an original action in prohibition with the
Supreme Court of Ohio, arguing that the presiding judge Vlacked the proper
qualificaﬁons to preside over the trial, thus, his Iirnvolvementr Was unlawful,

Barnes filed a motion to dismiss the prohibition; however, on April 28, 2006,

88625 %0764 AppeF. 0009
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 before the court could rule on the motion, MedLink abandoned the pfdhibitibn _
action, | |
UNDERLYING FACTS
The incident that gave rise to‘the; "i)resent case occurred on‘ October 19,
7'2000. I_ On that day, .decedent, .Natalié Barnes‘, was u_ﬁdérgoing_ routine kianey |
dialysis treatment ét UH. -Natalie Wés 24 years old at fhe t1me and suffered
_ from both mental retardation and epilepsy. Iﬁ 2000, Natalie devel-oped.k':_idneyl
disease and;began h-emodialysis treatments at UH on a regular basis. During
the diaiysis treatment, blood was pumped out of her body intoa device _cal'lhed'an |
“artiﬁciél kidney.” VThe artificial kidney wbuld remove impurities from N atalie’s
" blood, and the blood would be returned to her body.
' Many i_ndivi duals who undergo ongoing kidnéy dialfsis; includix_:lg Natalie,
fequire_ a device called .a “perma cath,” which is a catheter that is‘surf.-;ically.
- implanted into the patient's chest to aid in the dialysis procedure. The perma
| cath consiéts of a flexible tube that is threaded through the skm intq _eithel_c the
} s‘ﬁbclavian vein or the internal jugulér vein, down to the hgart. The patient’s
skin grows over a small cuff at the end of the perfna cafh, holding the device in
place and preventing infection, Two ports in the perma cath reméin' open so

they can be accessed for dialysis. After each dialysis treatment is completed, the

exposed ends are capped to protect the patient.

Appx. P, 0010
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One of the primary concerns during dialysis treatment utilizing a. perma
cathis that an air embolism can occur if there is an insecure connection with the
catheter or if the catheter 18 removed from the body. An air émbolisﬁ would
cause air to enter the blood stream ahd travel into the‘ventricle of the heart. If
this persists, the heart-will stop, and the patient will go into cardiac arrest.

Because Barnes was -awére of the dangers ‘dialysis posed and her |
daughter’s tendency to pull at her. catheter,: ghe reqﬁested the services of a
medical aide to sit with Natalie while sheunderwent.dia.lysis treatment. These
services were available to her daughter through the Cuyahoga County Boe;rd of |
Mental Retardation and Developmental Disabilities (“MRDD”). "MRDD:
contracted with MédLink to provide home health care services for pétients like
Natalie who needed individual care. | |

On September 1, 2000, Cynthia Fribley.and Mary Lynn Roberts; both:
' sﬁpervisors for MRDD, met to discuss Natalie’s request for a medical aide.
During the meeting, they wefe informed that Natalie had previously touched
and attemptéd tb pull at her catheter during dialysis. Fribley was 'instru'cted
that s_he- had to ensure that the MedLink aide would not leave Natalie’s side
duﬁng dia]jrsis.

MedLink aide,.Ann Marie Lumpkin Vernon, was originally ‘selected to sit

with Natalie during her dialysis treatments. During a meeting at Barnes’ home,

M8625 %0766
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: 5 | |
| Lumpkin was informed that Natalie had a tendency to touch vand piill at her
catheter, and she was instructed not to leave ‘Natal_ie’s side during the dialysis
treatmento Lumpkin successfully cared for Natalie as she unde’rwent‘ dialysis.
When Natalle would attempt to touch or pull at her catheter, Lumpkln Would
dlstract her or gently remove her hand If Lumpkin had to use the restroom, or
otherwise excuse herself from the diolysis unit, she altvayo' ensured' that a
'hoopital staff member took her place and inforroed the staff tnember that N_ata]i_e
was not to touch her cathetér.. |

Lumpkin successfuﬂy “accompanied Natolie during several diéljsis
treatments, but was later replaced by M-ec.lLi_nk aide Endia Hill;_ Hill did notr '
hove the proper exp-erience- or background to work as a health care aide. .She
had previously been convicted of a felony and -'did ‘not ha\_re a high school
education, a minimum. qualification for MedLink employment. Muoh like
Lumpkin, Hill received strict instructions to sit with Natalie a‘nd prevent her
fro'rn touching or attempting to pull at tler catheter. She was. also a_dvised.that
Natalie had attompted to pulll at her catheter in the past and needed to be
closely monitored. | |

On October 19, 2000, Hill transpOrted Natalie to UH for -hef dialysis
treatment.- Onc_e Natalie’_s catheter was attached to the dialys_is equipxhent,‘ Hill

left the dialysis unit, went to the hospital cafeteria and then walked around the

w6625 WO767

Appx, P, 0012



6.
UH facility for several hours. | UH hemddﬁalysié te;:hnician, Charles Lagunzad,
 attended to Nafalie once Hill left, During his téétimony, Laguﬁiad :a;tated that
he was unawére whether Natalie had a medical aide with hér or if she was even
supposed t'.o have an aide. At 1:30 p.m., Laguhzad went to lunch, lleaving
techm'cian Larry Lawrence with Natalie. Although Lawrence was presentinthe

~ dialysis unit, he had foﬁ_r other patients to attend to and could not'.give Natalie

his fulli attention.

| Lawreﬁc‘e testified thaf at around 1:34 pim., he looked away from Natali'e
for several seéonds, and she pulled her:catheter: out of hei- chest. Lawr’er_lce
yelled for help, and Sue Blankschaen, édminiétrative director of fhe UH diaijsis B
program, reported to tﬁe dialysis center. As Blankschaen arri#eci, she saw the |
hole iﬁ Natalie’s chest and, after performing an asse.ssment,.determil.:ed that
Natalie had a weak pulse and shailow breathiné. Lawrence initiaij;ed,.CPR,
- which hé performed with the help of another UH staff member. At 2:00 p.m., an
emergency code ﬁas called, and 5' number of specialists responded to the dialysis
unit to aid Natalie. |

Natalie's medical chart indicates“that she had suffered an air embblism,

wiﬁch -baused cardiac arrest. -As a result of the cardiac arrest, she was left
severely brain damaged. After this incident, Natalie was. unabfe 1.:0' éat or
breathe without life support. After sevefal monfhs, when Natalie’s cbn'dition

failed to improve, Barnes decided to discontinue life support, and Natalie died.
& -

Vi 6-2 5 w0768 © Appx.P.00I3



7.

DISCﬁSSION

In the five separate appe‘als consolidated here for review 'andr decision,
thére are a_total of 16 assignments of error,’ several of which are similar in
natur'e.. We will tailor our discussion accordingly and will address certain
assignments of error together where it is appropriate. |

JURY'S VERDICT - PASSION AND PREJUDICE

MedLink cites two assignments of error® d-ea]ing with the jl,ii'y's j'rerdict.
Becaus_e_thejr are substantially interréla_ted, we address'fhem together.

MedLink argues that the jury’s verdict was the product of passioh and
prejudice and was overwhelmingly disprobortionate on the basis of the evidence.
| 'MIOre specifically, it contends that the remarks of plaintiff's counsel inﬂame& the
jury-and app-ealed to the jury’s sympathy and anger. - |
| | A new trial may be granted where a jury awards démages under the
B inﬂuenée pf p’assion and prejudice. Cox v. Oliver Machinery Co. (1987), 41 Ohto

App.Bd 28; Jones v. Meinking (1987), 40 Ohio App'.3d' 45; Hancock v. Norfolk &

2All assignments of error are included in Appendix A of this Opinion by case
number.

*Case No. §7247-MedLink's appeal: |
“I. The jury’s verdiet was a product of passion and prejudice and was so

overwhelmingly disproportionate as to shock reasonable sensibilities.”
. “V. The judgment is against the weight of the evidence.”
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Western Ry. Co. (1987), 39 Ohio .App.3d 77, 529 N.E.2d 937; Litchfield 'v.. Morris
(1985), 25 Ohio App.3d 42. In a personal injury suit, a damage award shouid'not
be s'ét aside unless the award is so exgessive fhat it appears to-be- the'resﬁlt of
passion and prejudice, or unless the. award is so manifestly against the weight
of the e'vidence that if appears that the jury misconcei\fed its duty. Tolle-do;
C. & O. RR Co. v. Miller (1923), 108 Ohio St. 388, 140 N.E.2d 617; Cox, supra;
Litchﬁeld, s'uprﬁ. | | |

- We do not agree with MedLink’s contention that ﬂie jury’s verdict was a
prbduct of passion and pfejudice. We accept that plaintiff's counsel discﬁssed _
the fact$ of this éase in detail ahd emphésized the heart wrenéhing nature of the -
events leadi_né-to Natalie’s death: however, we cannot ignoré that the facts of
thislcase, irrespective of plaintiff's counsel, were irn(",ré‘(_iibly devéstating ar.ld.
tragic. MedLink argues that t.h'e- jl.iry’s verdict was swayed by passion and
| prejudice,_. but it fails to accept thaf. the reality 6f the facts involved in this case,
. no matter how they were relayed to the jury, would insight paésion.

The case iﬂvolves a 24¥year~old, menfall_y disabled and epi]éptic ,ydung

woman ﬁrho needed constant cére while undergoing kidney dialysis. Despite the
strict warnings her caretaker received, she left Natalie by herée]rf, which

resulted in Natalie's cardiac arrest and severe brain damage. After Natalie’s

 WB8625 W0770
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~ condition failed td improve, her mother was placed in the unenviable positidn of
“having to remove her daughter from 1ife support.

Bofh_ Barnes and Natalie placed theirr ‘farith in MedLink to provide
attentive and constant care. The re(-;o.rd élearly indicates that MedLink failed |
to proﬁae that care; and its omissioﬁ resulted in N étalie’s death. The jll.lI‘y’ s
three million dollar éward was in no way shocking. A youﬁg woman lost her life,
and a mother lost her daughter. A]though MedLink argues that pla'intiff’s
counsel appéaled to the jury’s sympathy and anger; it is clear that the facts of
fhis case, standi‘ng'alone,‘Were gnough to substantiate the jgry’s verd.ict;'

Accordingly, we do not find that th-e judgment aWarded to Barnes was a
product of passion and p.rejl-]dice, and these assignments of error are overrﬁled.

'REVERSIBLE ERROR - PUNITIVE DAMAGES

We next address MedLink's three assignments of ,errqr4 dealing with the
© court's instruction regarding punitive dam.ages.'

MedLink argues that the trial court committed reversible error when it

. instructed the jliry regarding -punitive damﬁges. It asserts that plaintiff’s

“Case No. 87247-MedLink's appeal: _
“II. The judgment is contrary to the law on punitive damages and violates

appellant’s constitutional rights.”
“III. Reversible errors of law occurred at trial and were not corrected by the trial

court.”
- “IV. The trial court erred in denying appellant’s motion to separate plaintiff's

claim for punitive damages.”

Appx. P. 0016
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counsel failed to éstabiish a ﬁéxus between i]iring Hill and'Natalie;s death.
MedLink coﬁtends that because this nexﬁs,was never ‘established at-trial,
plaiﬁtiff’s counsel failed to show actﬁal malice onits ;bart, making arn iné-truction
for punitive démages impi;oper. M'edLink concedés that it was'negligent in
hiﬁﬁg ﬂill, yet maintains it did not act with ac-tuallmélicé,_ a reduiremént fO'I; an
award of punitive daméges.

To conStitute plain error, the errbr' must be obvious on rt'he rec_qrd, :
palpable, an.dfundamenta_l',- so that it. should have been. apparrent to the trial
cbﬁrt without objection. See State v. Z'ichon_(1995), 102 Ohio App.3d 758; 767,
658 N.E..2d 16. Moreover, plain error does not exist ﬁniess "the appellant .
| establishes that the oﬁtcome of the trial clearly would have béen different but _7
f@r the trial.court's. a_llegedly improper actions. State v. qudell (1996), 75 Ohio
St.3d 163, 166, 661 N.E.‘2d 1043. Notice of plain error is tobe tﬁken Wlth utmost
caution, under ‘exceptional circuﬁstances, a.ﬂd only to prevent a maﬁifesf
miscarriage of justice. State v. Phillips (1995), 74 Ohio St.3d 72, 83, 656 N.E.2d
643, | -

In Ohio, aﬁ award of punitive damages cannot be awarded based on mere
negligence, but requires actual malice as well. Actual malice is (1) _that state of
mind under which a person’s conduct is charactefiéed by hatred, ill will or a

‘spirit of revenge, or (2) a conscious disregard for the rights and safety of other
18625 10772 o
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| persons that has a great probability of causing substantial harm. Preston v.
Murty (1987), 32 Ohio St.3d 334 at 336, 512 NEZd 1174. In fact, liability for
.punitiv_e damages is reserved for particularly- egregious cases. ihvolving |
deliberate malice or conscious, b‘]atani;_ ﬁrongdoing, which is nearly certain to
qauée éubstantial harm. Spalding u.r Coulson (Sep. 3, 1_99'8)-, Cuyahoga App. Nos |
705624, 70538. |

| We find no merit- n MedLink’.s argument that the jury-.instlruci_:ion_
regarding punitive damages violated its_rconst_i_tutioﬁal rights énd constituted
pléﬁn error. The record clearly indicates that plaintiff's counsel establisiled a
strong nexus between MedLinR’s hiring of Hill and Natalie’s injurieg and
 subsequent death, .eétablishing actual malice. Hill's felony conviction madé her
in_eli:gible for employment as a health care aide, and a high school aipldma Was.
~ a prerequisite for employment with MedLink. When MedLink hired Hill, it
: coﬂséious]_y disrégarded the facts that she had a felony c'onvictipn and did not
'have- a hiéh school diploma. It is important to noté that at no time did Hill
conceal. her felo.hy convi'ction or her failul;e to complete high school from

MedLink's administrators. Quite the contrary, Hill disclosed both her criminal

history and educational background on her application for employment with

MedLink.

Wwee625 wo/73
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history and c_aducati()nal background on her application for einp'loym-ént With
MedLink. “

MedLink’s actions were not oply negligent, they also éoﬁstitute'& actual
malice. | MedLink provicies a service to patients who need indivi&ual medicél
care. Because of the vital nature of the services Médﬁnk pfovides, 1t ﬁlust hiré
employees who are highly qué].ified ana responsible. When MedLink hired Hill,
who did nét even meet the minimum educational requirementé ahd _had }
preﬁously been convicted of a felony, it consciously disregarded patient safety.

MeaLink acted with agtual malice when it hired H111 Accordiﬁgly, the -
trial court did --‘not commit plain error when it instructed tht_e iﬁry regard.ing” '
punitive damages, and these- aséignments of error are overruled,

MedLink next argues that the trial court éib..u'sed' its discretion whéh 1t
denied its motion to bifurcate issues regardihg compensatory damages and
punitive damages. it conteﬁds that in failing to separate the issﬁes, the jury’s
decision making process Wés tainted, resulting in aﬂ exﬁ:_essivg awérd of
damages. |

‘To constitute an abuse of discretion, thé ruling must be more than legal
- error; it must be unreasonable, arbitrary, or unconscionable. Béakemore .

Blakemore (1983), 5 Ohio St.3d 217, 50 OBR 481, 450 N.E.2d 1140.

WAE2S mOTTL Appx.P.0019
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. .

~ Mich. 382, 384-385. In order to have an abuse of that choice, the resul't- must be
S0 j)alpably and grossly violative of fact or logic that it evidences not the exercise
of will 1m.mt the pefversity Qf will, not the exercise fﬁ' judgment but tll'_le'defiance
of judgment, not the exgrcise of reason but instead paésion- or bias.” Id

This court caﬁ#ot accept MedLihk’s assertion thaf the trial court ablﬁsed
1ts discretion when if denied the motion to bifurcate. ‘Alth-o'ugh MedLink argues - |
thét R.C. 2315.21(B) mandates that compeﬁsatory and punitive 'cAIamage'-s be.
Bifurcated ui:oon request, th_é trial court may exgrcisé its diScr’etion when ruling
u'p'o.n such a motjon. |

The issues surrounding compensatory damages and punitive damages in
'.t}IIiS case were closely intertwined. MedLink’s request to bifurcate would }'1ave ,7
résuite‘d in two lengthy proceedings where essentially the same test.imohy given-
by the same witnesses would be presented. Knowing that bifurcation would
. re'q.t'J.irre a treme-'n.dous amount of duplicate teétimony, the presiding j‘udge
deﬁermi_ned it was unwarranted.

The -trial- court’s actions were ncﬁ: | unrgas‘onable, arbitrary, or
unconscionable when it denied MedLink’s motion for bifur_cation. Accordingly,

the trial court did not abuse its discretion, and this assignment of error is

- overruled.

%L@EZS PBO775 Appx. P. 0020
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ATTORNEY FEES

Both MedLink and Barnes cited asslgnments of error dealing with the
issue of attorney fees.? Because they are substantially interrelated, t_hey will be
addressed together.

| Melilink argues. tl‘zat the trial court abused its _discreti_on vs'rh.enl it

awarded attorn’ej fees. ' Specifically, it asserts that the trial court failed to
.cblleider the contingency agreement that \tra's. entered into by Barnes when it .
calculated attorney fees. M_edLlnk asserts that the contiﬁgency fe_e agreement
exe_cuted between Barnes and her counsel should have lim_ited the overall
attorney fees.

On the other hahd,‘ Barnes argues that the trial ceurt abused its
discretion in caleulating attorney fees becéUse it failed t’olconsider the ofigitlal
contingency fee 'agreement and.i.nstead based attorney fees on an hourly rate

- and lodestar multiplier.

’Case No. 87247-MedLink's appeal:
“VI. The trial court erred in its award and calculation of attorney’s fees.”

Case No. 87247-Bai~nes' ci*ose-appeal; also, Case No. 87285-Barnes' appeal,

assignment I: : | ' ,
“VIII. The trial judge abused his discretion by failing to consider and (sic) award

attorney fees based upon the contingency agreement that had been entered with the
client.”

He62 5 10776 Appx. p; 0021
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We do not agree with either of these ér-guments._ Barnes subﬁitted
_ documentation supporting attorney fees in #he amount of -$4‘,239;900. The
presidingjudge conducted an evidentiary hearing,\fvhere a substantiwal'amount )
of evidence was presented regarding theto;'Jtal fees. He carefully evaluated the
difficulty of this case, the cost of repi'esentgtion, and the fime and diligeilce '
exerted by counsel oﬁ behalf of the plaintiff. After a lthQrough evaluation, the |
presiding judge determined thajt an award of fees in the amount of $1,01 3?460 7
was'fair and appropriate.
Because of the extremeiy complex nature of this wrongfu] death/meaical
malpracﬁce action, 1t required significant time and resources to Iiti'gate;
- Medical experts and repérts were necessary, in addition to extensive research.
It is well accepted that the trial court may exércise its discretion in the
calculation of attorney fees. When considering the time and _resoufces
' expendéd to properly litigate this case, it is clegr. that the trial court’s actions
were.not u-nreasonable, arbitrary, or unconscionable when if aWarded atton}ey
fees to ,Barnes in the amdunt of $1,01;3,460. |

Accordingly, we do not find that the trial court abused its discretion in

calculating attorney fees, and these assignments of error are overruled.
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INTERVENTION OF LEXINGTON

| Lexingi:on Ins'urancé Company (“Lexington”), MedLink’s iﬁéurgr, cites
two assigriments of error® dealing withits motio_n to intervene. 'Bécauéé they
are subst_antiaily interrelated, they ‘_will be addreséed together,

Léxington argues that the trial court abﬁéed'its discretion when it denied
1ts motion for intérvention. 'Speciﬁca}ﬁy, Lexington asserts that pursu'ant to
. éiv.R. .24-(A), it meets all of the reqﬁiremeﬁts for intervent;ion of right, thus, it '.
is _ehtitled to intervene, | | |

Civ.R. 24 provides in pertinent part:

“(A) Intervention of. Riéht -- Upbn timely application anybne shall be "
permitted to in'terver.l.e 1n ﬁn action; (1) when a statute of this--state confers an
| unconditional right to inteﬁene; or (2) whejx the éppﬁcént claims an -interést
relatin_g to the propertyjor :transaction that is ﬁhe subject of the_acti(;ﬁ aﬁd the
appellant is so situated that the disposition of the action may as a practical
matter impair or _impe de the applicant’s ability to protect f;haf :inte.rgst, ﬁn_less

the applicant’s interest is adequately represented by existing parties.

SCase No. 87710-Lexington's appeal:
“I. Lexington Insurance Company (“Lexington”) is entltled to 1ntervent10n of

right to oppose the motion for prejudgment interest filed by plaintiff, Andrea Barnes.”
“ITI. Lexington is entitled to de novo review of the denial of its motion to

‘intervene in post trial proceedings.”

}
Appx. P.0023
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“(B) .Permissive Intervention— Upon tinﬁely application anyone- may be
permitted to intervene in an action:(1) when.a statute of this state confers a’
| conditional right to intervene; or (2) when an appliéant’s claim or defe‘nse and
the main action have a question of law“or fact in common, When a party to an
gctib_n relies for grauhd of claiﬁ or 'defén'se upon any statute or executive ortIier '
‘administered by a federal or state governmental off_ice'r ;)r agency upon any.
regulation, order, requirement or agreement issued or made pursﬁant to tile ,
sfatute or ekecﬁtive ‘Qrder', the officer 61* agency ﬁpon timely ap'plication may
Be ﬁermitted to i_nt'ervene in the action. In exercising its discretion the cémrf:
shall consider whether the interventi-on. will unduly delay or prejudice the
' adjudication of the rights of the original parties.

-0 Procedui'e—A person desiring to intervene shall serve a motion to
intervene upon the parties as provided in Civ.R. 5. The motion and 'any .
" sﬁppofting memorandum shall state .the grounds for intervention and shall be
accompanied by a pleading, as defined in Civ.R. 7(A), setting forth thé claim or
~ defense for which intervehtion is sought. The same pz_'ocedure shall be followed
when a statute of this state gives a right to intervene.”

We find no merit in Lexington’s contention that it was in full compliance

with Civ.R. 24 when it submitted its motion for intervention to the court.

First, Lexington’s motion was untimely. Lexington waited until one business

w8625 mo779 Appx. P. 0024 .
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day prior to the prejudgment i'n'terest hearing tofileits motion fbr-intéﬁentidn.
This ié clearlly untimely consi.dering.that the bulk of the‘litigatioln had Been
compieted by that time. The presiding judge was fully aware that_perﬁlitting |
Lexington to intervene at such a l_att%: stage in the 1itigatidnwould -disrupt the
proceediﬁgs consider_aﬁly. Lexington received adequate notice -of the aétion'at
the time it was filed, giving it ample bpportunity to intervene. Civ.R. 24(A) .
requires that for intervention of right, a mbfion must be timely. Thé fact that
Lexington waited until the priejudgm'ent interest proceledings- fo inter\{ene
eﬁdences its untimelineés;

In addition, Lexi'n'gton failed to establish that it had a legally recognized
interest in the prejudgnient interest proceedings. Civ.R. 24(A) requires that
for ah intervention of right, a party must make a shbwing thaf it canﬁbt
adequately protect its ihterest_ without intervening in the éction. -Le_xin-gton
 failed to meef this burden. |

When comparing the arguments of MedLink in this éése to _thosé of
Lexington, it is clear‘ thaf they are closely aligned. Accordingly, Lexington’s
interests were adequately represented by MedLink, making intervention
unnecessary.

Lastly, Lexington failed to submit a proposed pleading with itg motion

to intervene, in violation of Civ.R. 24(C). Rule 24(C) specifically pfovides that

18625 B0780 C aeroms
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a motion for intervention shall be accompaniéd by a pleading; as defined in
_ CiV.R. 7(A), setting forth the claim or defense for which interventioﬁ is sought.
When Lexington submitted its motion for interven_tibn to the court, 1t neglected
to include a pfoposéd pleading. 'Although it later offered to submit the |
‘pleéding, the trial court ruledrthat tllle. motion was de:nied‘ on the basis -thelzt it
was untimely. Al’;hou-gh the motioﬁ was denied on rvalid' grounds, it is |
~ important to note that Lexington failed to file the appropriate documentation 7
v?hén submitting its motion for inter\}ention to the court;

We do not find that the frial court’s decision was unreasqnable, axfbitfary,
or unconscionable when it denied Léxington’s motion for intervention.
- Accordingly, the trié] coﬁrt did nbt abuse its discretion, and thése assignments
of error are overruled.

SUBJECT MATTER JURISDICTION OF TRIAL J UDGE

Assigﬁmehts of error dealilig with subject matter jurisdiction of the trial

 judge were included in three of the five appeals.”

Case No. 87247-MedLink's appeal:
“VII. Judge Glickman did not have subject matter jurlsdlctlon to hear this case.”

Case No. 87903-MedLink's cross-appeal: | _
“IV. Judge Glickman did not have subject matter jurisdiction to hear this case.”

Case No. 87710-Lexington's appeal:
“II. Judge Robert T. Glickman patently and unambiguously lacked subject

matter jurisdiction to adjudicate the underlying case ***.”

o625 H078! . AppxP.més
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‘MedLink argues that the presiding judge did not have sﬁbject matter

. jurisdiction to hear the case. More specifically_,'it asserts that Jﬁdge_ Glickman

did not have jurisdiction because during his original tenure as a judge he was

appointed and not elected, as required by R.C. 2701.10. Lexington presents

‘the same argument as that asserted by MedLink.

:R.C. 2701.10 proﬁdes in pertinent par’i_::
“(A) Any 'voliuntarily retired judge, or any judge who is retired under -
Sec_ﬁdnﬁ of Article IV, Ohio Constitution, may fegiéte'r with tﬁe clerk of ény
court of common pleas, municipal court, or county court for the purpés’e of

receiving referrals for adjudication of civil actions or proceeding, and

~ submissions for determination of specific issues or questions of fact or law in

ahy civil action or preceding pending in court. There is no limitation upon the

number, type, or location of courts with which a retired judge may register’

" under this division. Upon registration with the clerk of any court under this

division, the retired judge is eligible to receive referrals and submissions from

* that court, in accordance with this section. Each court of common pleas,

municipal court, and county court shall maintain an index of all retired judges
who have registered with the clerk of that court pursuant to this division and

shall make the index available to any person, upon request.”

Wwe62s5 mp782

Appx. P. 0026-A



-21-

R.C. 2701.10 clearly does not differentiate between retired judgeswho
were elected and retired judges who were appdinted. Whgn evaluating R.C.
2701.10 in its entirety, it is completely void of aﬁy Iénguage mandatilng' that.in
order to serve as a retired- judge you rﬁust have beén elected rather than

appﬁinted.

MedLink also argues that Article IV, section six, of ti‘.le Ohio Constitufion‘
recjuires that a judge be elected in order to serve as a retired judgre. Aftgr a .
thorough review, this couri concludes that the QOhio ConstitUt_i_on does not
impose such a restriétion. | |

Furthermore, on April 18, 2005, be.fore the trial commenced, all parties
-. to the litigation s‘ilgn_e.d a court-ap-proved agreement with respéct to fhe
pxes_-'iding judge’s jﬁrisdicﬁon over the matter. Similarly, on the day of trial,
the presiding judge had each of the parties state on the .reco_rc'l'- that fhey :
| consented to his éuthority and wéived any-rights-. to contest his jurisdiction on
~appeal. The fact that MedLink and Lexington now challenge the presiding
judge’s jurisdiction does not ighore thé fact that, at trial, they both effectively
waived their right to. do_ so. They cannot now seek to éuestion the presiding
judge’s authority becauée they did not receive their desired outcome.

Accor'aingly, we find that Judge Glickman did have proper jurisdiction

to preside over the trial, and these assignments of error are overruled.
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PRE-JUDGMENT INTEREST

Assignfneﬁts of error dealing with pre-judgment interest were included
in three of the five appeals.® -

Barnes first argues that the frial court abused its &iscretion when it
barfed-her from discévering reports and informati_oxi that MedLink obtain;ed |
from a non-testifying e:%pert prior to trial. More specifically, ‘she asserts that-
.the:inf.ormatibn was necessary to her defense to i)rejudgmént intereét. Barnes

contends thaf,Civ.R. 26(B)(4)(a) provides that such discow.re'ry is-p_ermiss‘ible.

We do not agree that the trial cqurt- abused its discretion wheﬁ 1t

pi'eventéd her froml discovering certain reports and information. Civ.R.
| 26(B)(4)(a) specificél.lj.;r provides: |

“'Subject‘to the provisions of subdivision (B)(4)(b) of this rule 35(B),' a

party may discover facts known or opinions held by an expert retained or

*Case No. 87903-Bames’ appeal
“I. The trial judge misconstrued the apphcable pnvﬂege and un]ustaﬁably

refused to allow plaintiff- appellants to discover reports and information that defendant-
* appelleeshad obtained prior to trial that were necessary to contest their defense topre-

judgment interest.”
“II. The trial judge erred, as a matter of law, by calculating the award of pre-

judgment interest from the date the complaint was filed, December 4 2001, instead of

the date the case (sic) of action accrued, October 19, 2000.”
“IIL. The trial judge erred, as a matter of law, in failing to include the award of

att'orney s fees in the calculation of pre-judgment interest.”
Case No. 97946-MedLink's appeal:
“I. The trial court erred in awarding prejudgment interest to plaintiff.”
| b
Appx. P. 0028
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specially employed by another party seeking discovery if unable Withoﬁt‘ull'ldue
: hafdéhip to obtain facts and opinions on the same subject by oth_ef means or
upon showing other exceptional circumstances -indicati_ng thatl denial of
'discovery would caﬁse manifest injuétice.”
. Barnesis correct in her conteﬁﬁon that she is entitled tb\discover‘y olf an
expert witness retained or 'specially emplo‘yed; howe{rer,— the information
- Barnes sought to discover was from a medical expert that was never retéi_ned )
or employed by MedLinkf .MedLink merely consulted with the 'medical expért
when it was developing its trial strategy. The expért never testified anﬁ ﬁever
even created or submitted a report to Me_dLink.’ The expert"wi_i':ness had SO
little involvementin the Vpreparation of MedLink’s defense that his or her néme
Wwds never even dirsclosed during the prejudgment interést hearihg.

The trial court’s actions were not unreasonable, arbitrary, or
ﬁnconscionéble when it prevented Barnes from discovering information from
the undisclosed medical expert. Accordingly, the trial coﬁrt d1d noi; abuse_: its
discretion, and fhis Aassi'gnment of error is oﬂrérruled.

Barnes next .argues that the trial court abused its discretion in
calculatmg prejudgment interest. She asserts that 1nterest was calculated
from the date the complaint was ﬁled rather than from the date the cause of
action accrued, in direct violation of R.C. 1343.03(C)(1)(c)(ii) as it existed at the

. o Appx. P. 0029
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time the original complaint Was filed. She contends that the trial'r couff’s
lapplicis.ition of the current version of R.C. 134.03(C)(1){(c) (ii), Whicl"l calculétes
interest from the date the action was filed, conétit_utes a retroéctive appﬁcation
and is thus prdhibited. |

” We do not agree Wifh Barnes’ ar'gumentr that thé trial coﬁrt,erred When
it ealculated prejudgme.nt interest from the date of ﬂie original filing rather
' | than from the date that the incideﬁt occuri'ed. The Curtent versioh of R.C.
1343.03(0)(1)(0)(ii) specifically ﬁrovides: '

“(C) If, upon motion of any party to a civil acfion thatis based on t-orti_ous

c_onduct; that has not been seftled by agreement of the parties, ér_ld in which
| the court has rendered a judgmeht, decree, or order for the payment of money,
the éourt determines at a hearing held subsequent to the verdict orr deci'sic.)n in
the action that the party reﬁuired to pay the money failed to make a gIO(.)d faith :
effort to settle the case and that thé party to whom the money is to be paid did
not fail to make a good faith effort to settle the case, interest on the judgmeht,
decree, or order shall be-computed as follows: |

Sk ek

“(c) In all other actions for the longer of the following periods:- -

“kkk
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“ii) From the date on which the party to whom the money is tol be paid
filéd the pleading on which the judgment, decree, or order was based to the
date on which the judgment, decree, or order was rendered.”

The language of the statute clearly supports the trial court’s decisionr to
calculate prejudgm(_—e.nt interest from the daté the actioﬁ was filed. Althblli;gh B
this statute was enacted after the suit was originally filed, it was in place
before the prejudgment interest det_erminatiﬁﬁ hearing was condﬁcted, thus,
it is apphcéble. The trial court’s actions did not‘constituté'a retroactive
application because the current version of the statute was firmly in I;Iace
before piejudgment"interest was evaluated.

We do not find that the trial court’s actions were unreasonable, arbitrary,
oi_.: uﬂconscionable rwl‘qen- it caleulated prejudgment interest from tile date the |
action was filed rather than from the date the incident occurred. Accordiﬁgly, :
| the trial court d1d not abuse its discretion, and this assignment of error is
overruled.

Barnes next argues thaf the trial coulrf abused its discretion when it
excluded attorney fees from the calculation of prejudgment interest.

Specifically, she asserts that such additional compensation is viewed as purely

compensatory and should be included in the prejudgment interest calculation.
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We do not agree. Attorney fees are future damages and, és such,. ére 711'.01:
subject to prejudgment interest. R.C. 1343.03(C)(2) states:

“No court shall award interest under division (C)(1) of this section on
future damagés, as deﬁﬁed in secti‘on 2323.56 of the Revised Cdde that are
found by the finder of fact.” o "

-R.C. 2323.56 defines future da-l;lages as “***any damages that-result
‘_ 'ffcm an injury to a person that _is a subject of a tort action and that will accrue |
aft_ei' the verdict or detepmination of liability by the- trier of fact is rendered in
that tort action.” | |

It is clear from the mandate of R.C. 1343.03(C)(2) ant_i the definition :
provided by R.C. 232.3.5é that atforney fees constitute future damages and are
not subject to prejudgme.nt interest. The tria.ll courf’s actions were not
unreasonable, arbitrary, of unc_onscidnable when it failed tq includé _attbrney
fees in the caleulation of prejudgment‘ interest. Accordingly, the trial court did
not abuse its disc_retion, and this assignment of error is oﬁerﬁﬂed. |

In its apperal, MedLin-krargues that the trial court abpsed its discreﬁon
When it awarded prejudgment interest in favor of Barnes. More specifically,
MedLink asserts that Barnes did not satisfy her burden to show thaié MedLink

did not make a good faith effort to settle the case, pursuant to R.C. 1343.03(0).

e
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We find no merit in MedLink's argumerﬂ: thatit madea g‘bo’d faith effdft
to settle the ?re_sent case. MedLink argues #hat it made a good fai;ch effort to
settle when it offered Barnes $400,000; however, tﬁat offer was only extended
after a jury had been selected and tile tﬁal was underway. In addition, the
$400,000 MedLink offered Barnes Waé signiﬁcantlyilov:vér than the jury éWallrd. '
| MédLink was fully aware that there ;Nas a grave possil.;)ility.t}_ie jury would
réfurﬁ- a verdict in favor of Barnes. Not oniy was there strong evide_nbe_ to
sustain_the rposition that_ MedLink’s negligence proximately cau_sed Natalie’s
' aeéth, but there was also eVi(ignce supporting an éward for punitive daﬁmges.

When evaluating the nature of this case and the trqu devastating
circumstances surrounding Natalie’s.death, MedLink’s offer of $400,000 did ﬁot
constitute ar good faith effort to settle. The triél ,com."t’s actions were not
unreasﬁnable, arbitrarj, 61' unconscionable when it awarded prejudghlent
interest to Barnes. Accordingly, the trial court did not abuse its- discretion, and
this assignment of error is overruled. |

| CONCLUSION |

Following a thdrough review of the record,fhe briefs, and the arguments’

of all parties, we find no merit in any of the assignme_nts of. érrbr and.

ultimately affirm the judgments of the trial court.

Judgment affirmed.



IN THE COURT OF COMMON PLEAS
CUYAHOGA COUNTY, OHIO

GENERAL DIVISION
ANDREA BARNES, as Executrix of ) CASE NO. 455448
NATALIE BARNES, Deceased, ) N | ‘ |
| - ) JUDGE ROBERT T. GLICKMAN
Plaintiff ) ‘
. " ) : :
vs- | ) JOURNAL ENTRY
- ) T
- UNIVERSITY HOSPITALS OF )
CLEVELAND, et al., K )
' : )
Defendants )

The MedLink Defeﬁﬂants (“MedLink”) have asked this Court _tol,_order a dﬁe process-
| heaﬁng in order to rewew the j Jury S punltlve damages award i in this case. Alternatively, they ask
| the Court to stay execution of final _}udgment of that pumtxve damages award without the posting
. of a bond. For the following reasons, the Defendants motlons are denied.

' Tﬁis matter was tried o a jury Whieh duly cor_asidered whether to award puniti\?e damages -
against MedLink in this matter, The jury awarded the Plaintiff $3,100,000.00 in compensatory |
| damages and $3,000,000.00 in punitive damages. At the time of that verdict, this Court was
aware that the law mandates that 5 punitive dameges'award‘ not Be' grossly excessive and that said
award cbmports with due process. State Farm Mutual Automobile Ins. Co. v.. Campbell
(2003),538 U.S. 408, 416; citing Cooper Industries, Inc. v. Leatherman Tool Group, In-c.- (2001),
532 U.S. 424, 433. The jury, and the Court, heard- all of the evidence in this matter. _l Unlike the

facts of State Farm, all of the evidence presented by the plaintiff in '_this matter in support of an
Appx. P. 0034
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award of punitive damagesI was based on the incident that led f(_) the death of Natalie Barnes. The
| plaintiff did ﬂot introduce evidence of MedLink conduct that did not directly relaté lto th¢ tragic
death of Ms. Barﬁes. | |
The jury determined that an appropriate cormpensatory'award was $3,100,000.00. They
then determined that a similar axﬁount, $3,000,000.00, was ai)propriate aé punitive 'damages. Thé
Court has considered whether the amount awarded was warranted by the Defendaﬁfs’ conduct,
whether the amount was disparate from the actual damages caﬁse’d by that cbnduct, and whether
suqlrl_ an award is consistent with comparabie cases. The. Court ‘ﬂoes not. require aﬁy further
material to determine whether the jury’s award of pimitive darhages was appropriate in this
matt_jer; | |
- This Court agrees that puniti;ve damage awards pose a- danger of “a_rbitrar_y dcpri\./'a;tions of -
property,” but the trial court is intended as a safegﬁard against that danger. This Court heard all
of evidence presented by all ‘parties. The $3,000,000.00 award of puniﬁve damages against
MedLiﬁk does not shock the conscience. Nor is it inconsistent with the legal p'rincip'le on which
punitive damages is sou'nded-'. Therefore, afier appropriate ponsideration, this Court.fmds no basis
to disturb the jury’s §crdiCt in this matter. - |
MedLink also moves for a stay iof execution of final judgment of the punitive damages
award without the posting of a bond. MedLink wishes to appeél this verdict without posﬁng a |
‘bond. Such a stay is inconsistent vﬁtﬁ Civ. R. 62(B) and with R.C. 2505.09. MedLink may

obtain a stay of execution by posting a supersedeas bond in the amount of $5,700,000.00.

IT IS SO ORDERED. | -
wb (} h 9 I&/{}s - o RECEIVED FOR FILING
Judge Robert T, Glickman Date , '

§_itting pursuant to R.C. 2701.10



IN THE COURT OF COMMON PLEAS

'CUYAHOGA COUNTY, OHIO
GENERAL DIVISION

ANDREA BARNES, as Executrix of ) CASE NO. 455448

NATALIE BARNES, Deceased, )
| ) JUDGE ROBERT T. GLICKMAN
Plaintiff ) L |
| ) ‘ ‘
-Vs- . ) JOURNAL ENTRY

UNIVERSITY HOSPITALS OF )
" CLEVELAND, et al., )
- )
Defendants )

7 The .Jury in the above Eaptioned maﬁe_r determined that the MedLink Defendants
(f‘MedLiﬁk”) shouid pay ﬂie reasonable attorneys’ fees of the Plaintiff. The Plaintiff and
MedLink have_sﬁp‘plied the Court with briefs on this issué, and a hearing on the matter was
conducted on August 5, 2005. At said hearing, the Plaintiff and MedLink wére .pennitted to
present evidence, Each party agreed that ex'pert.rep'orts would be admitted iﬁto ‘e_vidénce in iieu
of :xpeft testimony (the expert reporté submitted by the parﬁes are attaqhed hereto as Exhibits
“A” and “B”). At the conclusion of the héaring, céunsél for fhe Plaintiff indicated .that- they might
wish to present the testimony of MedLink trial cpunsel John Coyne, Esq. Counse! for MedLink
similarly indicated that said testimonjr nﬁght be presented either live or by way of deposition.
The Court has contacted tﬁe parties and each has indicated that they do not wish to present the
testimony of Mr, Coyne. The Court is now prepared to rule on the issue.

At the hearing, and in briefs to thg Court, Plaintiff’s counsel have argued that.a reasonable

fee would be the amount they are due pursuant to their contingency fee contract. The award in
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' this matter was $6,100,000.00 and Plaintiff’s couﬁsel were erkiﬂg pursuant to a contingency fee
agreement that called for a fee equal to forty percent (40%) of that award. Pursuant to that
contract, they Vare cﬁtitlcd to a fee of $2,440,000.00. 'Altema_t_ively, P]aiﬁtiﬁ‘s counsc} have
argued that tﬁey should be paid a reasonable houriy_ rate and tha_t their fee shoﬁ!d be iﬁcreased
using- a multiplier, or ‘flodesfnaf”, due to the risk involved in taking a cdntingency fee matter.:
MadLink-argucs that it is inappropriate to usé‘ the amount due pﬁrsuant to a contingericy'f'ee
agreement as a reasonable at'_tomeys’ fee award and &at a reasoﬁable hourly rate should be
épplied without any multiplier. The Court does not ﬁn'd either argufnent comﬁletely persuasive.

In Ohio, the amount. of an attorney fee award is left .to the discretion of the trial .cour't. See
Bro_ofcovér v. Flexmag Industries, Inq. (2002, 4th Dist.), 2002 WL 1189 156, *32 (citing Bitiner v.
Tr;i-'Caun_ty Toyota, Inc. (1991), 58 Chio St.3d 143, 146; Freeman V. CrawnACity Mz‘mfng,l .:Inc.
(‘1993), 90 Ohio App.3d 546, 552; M‘efsan V. Bab. Schmidt Homes, Inc. (1990), 69 Ohio App.3d

| 395, 399). “Unless the amoﬁnt’ of fees determined is s§ high or so Jow as to sho_ék the conscienée,
an appellate court will not interfere.” Bitmner, 5_8 Ohio St.3d at 146. Thus, the amoﬁnt of attorney
fees awarded by the. trial court is only reversible upon showing that the court abused its di.scr.e_fion
when determining the amount, |

The Ohio Supreme Court held that it is an abuse of discretion for a trial court to require a -
defendant to pay attorney fees pursuant to a contingency fee agreement. See.'Landis V. G‘range

Mut. Ins. Co.. (1998); 82 Ohio St.3d 339, 343. The Supreme Court rcasoned that vbecaus?a
contingency fee agreement is a private contract, it is unreasonable to hold a third party, whq did
not pa;'ticipate in its negotiation nor réceived its benefit of risk transfer, ]iable_ under such
agreement. See Landis, 82 Ohio St.3d at 343; see also Blancett v. Nationwide Care,"Inc..(I998,
5th Dist.), 1999 WL 3958, *7. Despite this reasoning, it does appear reasonable tc.n cqnsider the

- 2
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.contingency agreement. as a factor when determining the amount of fees to be‘awardcd.. See
- Brookover, 2002 WL 118.9156, *34-35. However, Ohio courts have held that a contingency fee
agreement cannot be the sole factor when defermining the amount of f'e;cs- to gward. See Landis,
82 Ohio 8t.3d at 342-43; Blancert, 1999 WL 3958, *7; Brockover, .2.002 WL 1189156, "‘35..

The Ohio Supreme Court has listed al set of factors to consider when detérmining the
reasidnal:wfl'e amdunt of attdm_ey fees a plaintiff is entitied to following a jury Vcrdict aWardiné
iJaymcnt of those feé_s. Seé Villella v. Waikem Motors, Inc. (1989), 45 _Ohié St.3d 36, 41.

In determining the amount of attorney fees, a court should consider
the following factors: (1) the time and labor involved in maintaining
the litigation; (2) the novelty, complexity and difficulty of the
questions involved; (3) the professional skill required to perform
the necessary legal services; (4)the experience, reputation and -
ability of the attorneys; (5) the miscellaneous expenses of the
litigation; (6) the fee customarily charged in the locality for similar
legal services; and (7) the amount involved and the results obtained.
See Villella v. Waikem Motors, Inc. (1989), 45 Ohio St.3d 36, 41, -
543 N.E.2d 464, 470; Hutchinson v. J.C. Penney Cas. Ins. Co.
(1985), 17 Ohio St.3d 195, 200, 478 N.E.2d 1000, 1005; see also,
Summa Health Systems v. Viningre (2000), 140 Ohio App.3d 780,
792, 794 N.E.2d 344, 353; Furr v. State Farm Mut. Auto. Ins. Co. '
{1998), 128 Ohio App.3d 607, 627-28, 716 N.E.2d 250, 265.

B}oakover, 2002 WL 1189156,‘-*33.

For further guidance on this matter, courts ha§e looked to tﬁe Code of Professional
Responsibility section DR 2-106(B) (thé “Code”) for factors to consider when cﬁlculating the
amount of attorney fges to award. Sée Code of ProﬂResp,, DR 2-106(B); Bittner, 58 Ohio St.3,dr
at 145-46;_ Galmish v. Cz'cc.'him‘ (ZOOG), 90 Ohio St.3d 22, 35; Brookover, 2002 WL 1189156, *31.
The Code has listed a set of facfors to ﬁon_sider when determining the reasonableness of attorney
fees. Se-e Code of Prof.Resp., DR 2-106(B). The factqrs listed in the Code include:

(1) The ﬁme and labor reéuired, the noveity and difficulty of the
questions involved, and the skill requisite to perform the legal

service properly. (2) The likelihood, if apparent to the client, that
3
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the acceptance of the particular employment will preclude other
employment by the lawyer, (3) The fee customarily charged in the
locality for similar legal services. (4) The amount involved and the
result obtained. (5) The time limitations imposed by the client of
the circumstances. (6) The nature and length of the professional
relationship with the client. (7) The experience, reputation, and
ability of the lawyer or lawyers performing the services. (8)
Whether the fee is fixed or contingent.

See Code of Prof.Resp., DR 2-106(B). The cxiéténcc of a contingency fee agreement is liétcd in
the Code, and the Code is cited in many cases as a guide to determine a reasonable amount_of
attorney fees to award a i)lainti'fﬁ However, _1't is important to note that the Ohio -Supreme Court
ha; not expressly held that the existence of 2 contingeriéy agreement is to be consi'dered when
determining the -amount of an atiorney fee award. Se__e Brookover, 2002 WL 1189156, *34.

Ohio courts have applied these principles in a varicfy of ways. In Brookover, the Fourth

District affirmed an attorney fee award where the trial court used a reasonable fee method to

determin.e the amount of the award despite the existence of a cdntingency fee agreement. See id.
Under the forty percent (40%) contingency agreement, Plaintiff"s attorneys stood to collect over
two million dollars in féeSQ However, the trial court awarded attorney fees just over four hundred
thousand dollars ($400,000). There, the trial court relied on expert witﬁcssés and the factors in
thg_ Code to determine a reasonable hourly rate. Then, the court relied on the testimony of expert
witnesses to determine a reasonable amount of hours cxpe-nde.d in the ;:ase because Plaintiff’s
attorneys did not keep any time records while Working_‘ on the case, After considéring that
infonn_ation, “[t]he trial court concluded [the attorneys] expended 1,075.1_ hours between them
and that $375 per hour coﬂstituted a reasonable fee.” That award was affirmed on appeal.

In Galmish, the Defendant appealed an attorney fee award “equal to one-third of the total

award,” Galmish, 90 Ohio St.3d at 25. On appéal, the defendant asserted that the trial court erred

- 4
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by awarding fees pursuant to the contingency agreement. See id. at 35-36. However, the Ohio

Supreme Court affirmed the award. The Supreme Court found that the trial court did not award
fees pursuant to the contingency agrcc?ncnt and referred to the trial court’s opinion to support its

conclusion. ‘Specifically, when determining the amount of the award, the trial court discussed

several factors, including those found in the Code. For this reason, the award of fees equal to -

one-third of the total recovery was found not to be an abuse of discretion, Accofdingly, the Court

affirmed the award.

In Blancett, the Fifth District remanded an attorney fee award where there was no

“evidence the trial court considered any of the Code factors when awarding attomey fees based on -

the éontingency agreement. See Blancett, 1999 WL 3958, *7 Therefore, the appellate court

remanded the issue, and instructed the trial court to make findings of fact consistent with DR 2-

106.
This Court is guided by the DR 2-106(B) and Ohio Supreme Court precedent in

- determining a reasonable fee to award in this matter. As such, the Court makes the following

findings:

1. This was a significant wrongful death trial that required a significant amount of

' time and attention from counsel. The Plaintiff presented evidence that her counsel
did not keep contemporaneous time records and prepared an estimate of time spent
using the records of Defense Counsel. She claimed that 2,120 total hours were
spent by Plaintiff’s counsel in this matter. The Court agrees with Mr. Lansdowne
that this is a reasonable amount of time spent in the investigation, preparation and
presentation of this matter. In fact, the Court further agrees that this is most likely
a significant underestimation of time spent, as it is very difficult to recapture every
hour when one attempts-to estimate time spent in this fashion.-

2. The Court agrees with the Plaintiff that this case presented novel issues, but agrees
with MedLink that those issues did not rise to the level of those found in the
significantly complex litigation cited by both parties in their briefs. However, in
this matter, Plaintiff was confronted with a difficult medical issue and faced with
the expert opinion of a highly credentialed cardiologist retained by MedLink. This
was neither the most complex nor the least complex of medically related cases.

5
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3. The skill required to adequately present this case severely limited the number of
attorneys in this community who could have competently prosecuted this
litigation. Both Mr, Becker and Mr. Bashein are among this community’s most
talented and experienced trial attorneys. It should be noted, that Mr. Malone and
Mr. McDonald are similarly experienced and skilled and that each party was
represented admirably. MedLink did stipulate to negligence in this matter, but
vigorously argued that Plaintiff's injury was not caused by said negligence.
Plaintiff’s counsel needed to prove to the jury that the injury to Natalie Barnes was
caused by an air embolism created by the dxsplaccment of her catheter. This was
not a simple “cause and effect” to demonstrate to a jury, and was made more
difficult by the skill in which defense counsel defended this action.

4, This case was prosecuted by Plaintiff’s counse! for moré than four (4) yeats. From
the start, it was apparent to everyone that this would be a long, complex and hard
fought battle. All of the attorneys in this case were forced to spend an inordinate
~ amount of time educating themselves on the law, the modlcme and the duties
assoclated with being a health care aid.

3. The fee sumlarly charged in a comparable case in this community would be a
contingency fee agreement which calls for the recovery of forty percent (40%) of
any recovery after the filing of a lawsuit. This Court is unaware of any competent
attorney in this community, or any community, who would accept such a

“plaintiff’s case on any other basis. , :

6. There was 1o significant time limitation imposed by the client in this matter other
‘than counsels’ obvious demre to brmg closure and comfort to Mrs, Barnes and her
family. : :

7, The .professionol relationship between Plaintiff and counsel began with this matter,

but that relationship was obviously significant. The evidence showed that Mrs,
Barnes’ future was going to be s:gmficantly effected by the result of this case.
That weight was apparent to the Court in how Plaintiff's counsel prosecuted this
action. :

8. Once again, the experience and ability of Plaintiff’s counsel put them among the
best prepared and most persuasive this Court has ever witnessed. Mr. Becker’s
rcputatlon as one of the foremost plaintiff’s medical negligence attorneys in this
country is well deserved. Mr. Bashein has tried over two hundred cases to a jury
verdict and is one of this community’s most experienced and skilled trial attorneys,

9. Plaintiff’s counsel accepted this case on a contingent basis. In determining an
reasonable fee, this Court will take into consideration that they would only be
compensated if they prevailed on the merits. Had MedLink’s arguments carried the
day, Mr. Bashein and Mr. Becker would have received nothing, having already spent

over $200,000.00 in the prosecution of this case.
6
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MedLink argues that thé number of hours spent by counsel in this ﬁatter WOuld-hﬁve bceﬁ
significantly reduced absent the involvement of Defendant University Hospitals of Clevcla.md.
The Court agrees that time spent solely on prosecuting a céée against University _Hoépitals. should
not be used in connectidn with a fee ca]éu]atiori against MedLink. HoWever, in this matter, the
Plaintiff’s case against all Defendants was interr’eiated. The Court finds that almost all of the
work performed by Plaintiff’s counsel would ha\}e been necessary c\_rcri if the case had only been
prosecuted against MédLink. The ihjqry to Nafalir_: Barnes occurred at Univé'rsity Hospital and
WOﬁld have required almost the same preparation had Uni_versity Hospital not been included as a
Defendant_. After having reviewed all of the time records provided by the parties, the Court.does |
find thaf the totaf number of hours claimed by Plaintiff’s counsél should be reduced by sp\?cn 7
percent to off-set time spent working solely on the prosecu-tion‘of Defendant Univérsity Hospital,

The parties also cannot agrce on what a reasonable hourly rate would'bg fm; the attorneys
in this matter. Plaintiff’s couﬁsel asks the Court to blindly adopt the opinion of Judge O'Malley
in In re Sulzer Hip Prosthesis and Kneé Prosthesis Liability Litigation (2003; N.D. Ohio), 268 F.
Supp. 2d 907, 926; Defcﬁse counsel asks the Court to aﬁp]y a rate using the average hourly rétes
of all attorneys in the area. Neither formula would be appropriate. Thé Court has reviewed the
expert reports submitted by the parti.es, the tesﬁmony of the relevant witnesses, and the briefs
submitted. The Court finds a reasonable hourly rate for Mr. Bashein and Mr. Becker to be
$375.00 per hour, This rate is appropriate given their experience, skill, and reputation in the
community. Thé Court adopts the rate 6f $250.00 per hour for Mr. Flowers aﬁd Mr. Peskin given

their respective experience, skill and reputation. Each has been lead counsel in a number of

complex cases.

- 7
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Attorney Michael ]IBeckcr has been able to provide the Court with time records sh«la'win'g
- 844.5 hours of work. Debiting that amount by seven percent (7%) leaves Mr. Becker with 784.4
' houfs. At a rate of $375.00 per hour, this results in a $294,150.00 fe‘e.' Counsel from Mr.
Bcckcr’s firm assisted him in this matter. Aﬁomey Larry Peskin has provided‘ the Cdurt with
records showing 1075.5 hours of time spent on this case. Debiting that amount by se.ven_pcrcent:
_(?%) leaves Mr, Peskin with 98.1 hours. At a rate of $250.00 per.hour, this results in al fee 'of
-$26,375 .00. Attorney John Bumett and Attorney David Kulwicki aiéo_ assisted Mr Becker. The
Court was not presented ou_t—side evidence regardiﬁg théir cxperi‘encé; however, the Cdur; has
dealt with these attorneys in the pas{ and has presided over-a medicaﬂ negligence wrongful death
cas_e. prosecuted by Mr. Bumett. TheVCourt finds that a rea.soﬁable hourly rate for both Mr.
Kulwicki and Mr. Burnett to be $250.00 per hour. Mr. Bumett has provided the Court with
records showing 10 hours spent on this case. Debiting that amount by seven percent (7%) leaves
Mr. Bumnett V.Viﬂl 7 hours épent attributable to MedLink. At a rate of $250;00 per hopr, this
results in a total aﬁqunt' of $1,750.00. Mr. Kulwicki has provided the ‘Court. with records
showing 21 hours spent on this case. Debitiﬁg that amount by s-c;ven percent (7%) leé§es_Mr.
Kulwicki with 19.5 hours spent attributable to MedLink. _At a rate of $250.00 per bour, this
results in a total amount of $4,875.00, Using these hourly rates, the total amount of hourly fees
aécumqlated by the firm of Becker & Mishkind Co., LPA is $327,150.00.

Attorney Craig Bashein has provided the VCourt with records documenfing 101 3.25 hoﬁrs
spent on this case. Debiting that amount by seven percent (7%) leaves 947 hours. At a rate of
$375.00 per hour, this results. in a fee of $355,125.00. Paul Flowers, an attorney working with |
Mr. Bashein, has provided the Court with records documenting 179 hours spent on this ﬁatter.
Debiting that amount by seven percent (7%) leaves 166.5 hours. The Court is familiar with Mr.

- 8
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Flowers and heard his testimony at hearing. A reasonable hourly rate to attribute- to Mr, Flowers
is $250.00 per hour. At a rate of $250.00 per hour, this results in a fee of $41,625.00. Using

these hourly rates, the total amount of-hourly fee accumulated by the firm of Bashein & Bashein

Co., LPA is $396,750.00.\

The Plaintiff’s attorneys were forced t(_) create these hourly billings because they do not -

keep contemporaneous time records in cases that they have acceptéd pursuant to a contingency
fee contract, The Court has reviewed those records along with the cdntemporan_cous records kept
by defense counsel. The Court finds- that the hours claimed by each of Plaintiff's attorneys is

reasonable give the length and complexity of the case.

The total amount of hou_rly fees accumulated by counsel for the Plaintiff is $723,900.00.

The Plaintiff argues that a multiplier should be applied to that figure to appropriately comperrsatel

the Plaintiff given the legal complexities and uncertainty of recovery in this matter. This matter

involved a complex medical theory that was vigorously defended. The Plaintiff’s attorneys.

prosecﬁted the matter with great skill on a contingency basis. The Court must weigh the factors

in DR 2- 106(B) in deciding an appropriate fec The Court gives weight to all of the factors, but

gives great welght to the followmg

L. This case presented a complex proximate cause issue that was vigorously
defended. In fact, MedLink spent a large part of their case attemptmg to
prove that the displaced catheter could not have been the cause of injury to
Natalie Barnes; . _

2. The fee customarily -charged in the community is a forty percent (40%)
- contingency fee. Based on the award in this matter, that fee would be

$2,440,000.00; and

3 The fact that this case was accepted on a contingency fee basis. Had
MedLink prevailed on its proximate cause theory, there would have been
no fee paid to Plaintiff’s counsel and it is un]ikely that they would have

recovered any of their expenses.

e
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Based on the facto;s in DR 2-106(B), it is not reasonable io merely find a fee basedl ona
reasonable hourly rate multlphed by the hours worked. The Court agrees with Mr. Lansdowne
' that a mu]tlphcr or “lodestar”, is appropriate. The. Court notes that the use of a multiplier is
pcrmissi_b]e in order to arrive at a reasonable fee. Bittner v. Iirthounty Toyota, Inc. (1991), 58
Ohio St. 3d 143, 145. Counsel for the Plaintiff_requésts the Court use a multiplier similar to that
used in complex class action and multif,wle defendant litigation. The Court does not believé such: a
'multlpher is approprlate in this action, However, the Court ﬁnds that a multiplier of 1.4 allows
for a reasonable fee in this matter, The Court finds that $1,013,460. 00 is a reasonable amount to
award to the Plaintiff to compensate her for the attorney fees in this matter.

Plaintiff has also requested that this Court award her $209,848.53 in litigation cxpensés.
.Evidencé was given regarding those expenses at hearing, but they were not itemized in Plzﬁntiff’s
brief to the Court. The Defendant argues that thésc expenses are not reasonable, as a large
portion is atiributable to the cpsts of power point presentations during trial. This was a lengtﬁy
litigation that resulted in a trial of over seven (7) full days. The Plaintiff is entitled to recover the
“costs™ of this action. A tria] court is éuthorized to award costs under Civ. R. 54(D). However,
the categories of litigation expenses included in “costs” are limited. FEstate of Nicolas Fite
v.University Ho&pitél (2004, 1% Dist. App.), 2004 WL 535751, citing, Williamson v. Ameritech
Corp. (1998), 81 Ohio St. 3d 342, 343; Centennial v. Liberty Mutual Ins. Co. (1982), 69 Ohio St,
2d 50, 50. Courts have held that expenses for photocopies, long distance telephone
| 'communibation, exhibits and expert witness fees do not constitute cosis. However, a trial court
may tax as costs expenses for depositions, including videotape depositions, actually introduced at
trial. Estate of Fite, 2004 WL 535751 at 4.

Both jnaﬁies had the opportunity to present evidence on the issue of expenses at hearing.

- 10
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The Court does not have appropriate evidence to determine what part, if any, of the alleged
- $209,848.53 constitutes “costs” under the applicable law. As such, the Court orders that the costs

of this action are to be paid by the Defendants, but will not award the expenses requested by the

Plaintiff be awarded against MedLink.

The Jury in this matter found against MedLink and Defendant University Hospital,

Puréﬁan;_r to the Jury’s vefdiét, the Plaintiff is awarded $100,000.00 for its sufvivorship' claim,
$3,000,000.00 for its wrohgﬁ;l death claim, and $3,000,000.00 for its pﬁnitivg damages claim.
Defen'd_ant University ﬁoépital is responsible, per the Jur_y’s vei'dict, fgr ten percent (10%) Q‘f the
“survivorship cl-'aim and the wrongful death claim. MedLink is responsible for the remainder of

" the survivorship claim and the mngmr death claim ($2,790,000.00), as well as the full amount

of the pumtlve damages claim ($3, 000 000. 00). The Plalntlff is further awarded $1,013, 460, 00

against MedLmk for reasonable attorneys’ fees in the prosecution of this actlon
: IT 1S SO ORDERED. FINAL

bﬂtﬂ o, — j/f%‘%?f

Judge Robert T. Glickman
sitting pursuant to R.C. 2701.10
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IN THE COURT OF COMMON PLEAS
CUYAHOGA COUNTY, QHIO

- CASE NQ: CV 01 455448

ANDREA BARNES, EXEC., )
Plaintiff, ) JUDGE: ROBERT GLICKMAN
| )
v. )
‘ ' )
UNIVERSITY HOSPITALS OF '
CLEVELAND, et al., )
' )
Defendant, )
)
)

Now comes E. John Bzzytwa, who first being duly swom, deposes and says:

L I have been admincd to the practice of law in the State of Ohio since 1968 and to
the United States District Court for the Northern District of Ohio, the United States ‘Sixth Circuit
Courl of Appeals, and the Supreme Coust of the United Stetes.

2. Tnmy pracﬂce 1 heve tried cases in both the Common Pleas Courts and United

States District Couris and have Jectured lawyers in this state and elsewhere on tnal and advocacy

topics. 1have defended personal injury end wrongful death cases on hourly rates as well as
prosecuting personal injury cases on contingency fee basis, including medical malpractice,

product liability, business disputes and intellectua) property cases, At present my standard
hourly rate is $260,00 an hour which is fairly typical for attomeys in Cleveland, Ohio of m)l

experience,

kN 1 am a Life Member of the Judicial Conference of the Eighﬂa Appellate District,
and & member of the American Bar Association Section of Litigetion and Amcncan Inns of
Coun .

4. During my career | have negotiated fee agreements with individuals and
corporations, reviewed fees charged by other lawyers, served as the Managing Pariner of a law
firm, lectured and atlended seminars on Jaw firm finances and billing practices, and regularly
read journals and publicetions devoted to law firm financial issues mc]udlng fec agreemeats and
billing practices. - _

5. Bince my engagement in this matter ] have become aware of the circumstances
surrounding the Hability issues and punitive demage issues in this case. I have also reviewed the
statutory and case law on attorney fee awards in Chio and in the Federal Courts, generally and
that governing the fee application et issue in this case, the Plaintiff’s Fee Bearing Brief for
Atnomey Fees and supporting materials, and the Brief by Defendant Medlink Regarding Award
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" “that a reesonable range of hourly rates for Plaintiff’s attorneys in a ease such as this would be -
, from $200 an hourto $310 an hour,

1D:12am  From=Isaac, Brant, Ledman & Teetor B1436505616 - T-711  P.0D3/D08

Ny "

of Attoney Fees and supporting materials mcludmg Medlink's Proposed Calculahon Regarding
Attorney Fees. .

' 6. Attached to this Affidavil as Exhibit A are Pages 87, 106 and 130 of the Altman
Weil Survey of Law Finn Economics, 2004 Editton. The Altman Weil Survey of Law Firm
Economics is widely vsed by law firms to determine, among other things, the hourly rates that
can be competitively charged for lawyers, It is instructive to note that Page 87 of the Altman

‘Weil Survey of the Esst North Centrel Region (which includes Cleveland, Ohio), the everage

hourly rate for lawyers with 16-20 yenrs of experience was $262 an hour and that the range of
houtly rates for such lawyers from Jlower quartile to ninth decile was $210 to $345 an hour.
Similarly, at Pape 106 of the Altmen Weil Survey on Firms of less than nine lawyers the average
hourly rate of lawyers with 16 to 20 years of expericnce was 3184 and that the medien hourly
rates for such lawyers was $165 an hour, Finally, at Page 130 of the Altman and Weil Survey,
‘the average howrly rate for lawyers practicing as personal injury specialist with 16-20 years
experience was 5226 en howr and that the range of hourly rates for such lawyers from lower
quartile to ninth decile was $17]1 to $325 an hour. These rates are consistent with my

understending of the yange of hously rates spplicable in Cleveland, Ohio in 2004, Besed upon

my experience, the Aliman Weil Survey, and my own hourly rate, it is my professional opinion

- There are a large number of daily and contemporaneous time recording systems,
both manual and computer based, used by lawyers throughout the state to keep wack of their time
and expenses Such systems help the lawyers and firms judpe the efficiency and prefitability of
the work jn eddition to allowing the lawyer to know the actua) time spent on & matter. Even those
lawyers who work on a contingency metters benefit from using such sysiems, -

8. The fee request in this cese iz supported by time narratives itemized in quarter

hour units. It has been the practice for at Jeast the Jast fifteen years to record time in units of

tenths of an hour, The vse of systems which only accept time in quarter hour units for litigation
work remains in use only where the hourly rates themselves are lower then customary. The
reason being that routine activities, such as reviewing simple comrespondence, handling simple

. ‘phone calls can be handled in less than 15 minutes of time. Where tenths of an hour are used

some of those activities ere appropriately charged at one of two tenths of an hour. For example,
two tenths of an hour is valued at 8 30 where 1he hourly rate is $150 and a quarter-hour is valued
at $37.50. Where there are four querter hour charges that could have been charged at two fenths

of an hour each the fee for those services is $30 higher then otherwise would be the case. It

appears that all of the time entries that were submitted es part of the fee application at ssue,
whether reconstructed or actual, have been rounded up to 2t least a quarter of an hour regardless
of the actua) time-jt 100k to perform the task. Had this time been recorded in tenths of an hour,
the resulting hours would have been reduced substantially.

9, It is my understending of the Jaw in Ohio and in the Federa] system, that the fee
agreement entered into at the outset of the matter by the party with counsel does not govern the
fee to be paid by the opposing side where 2 party is entitled to have an awarg of anomeys fees
from its opponent.

L H{ A
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" 10.  ¥facontingency fee of 40% were the besis of the reasonable fee to be awarded
here, as requested by Plaintiff's counse), thet would provide a fee award of $2,440,000.00 for
2, 178 hours of wark which would equate to an hourly fee of $1,120.00. Such howurly rates are

unheard of in civil tort acnons

1. The ppinions stated here ere based npon my knowledge, experience, training and
education regarding these sibjects and a review of the materials and information submitted tome

¢

" for review,
%l I C d
E. JO}IN BRZ
STATE OF OHIO ) |
o _ ) 88:
'COUNTY OF CUYAHOOA )

SWORN TO BEFORE me and subscribed in my presence this/ 7 day of Avgust, 2005,

QMMWMG du/w

NOTARY PUBLIC

CARLEANE MALACH!N
NOTARY PUBLIC, Stale ol Ohlo
My Gommislon Explizs Déc, 4, 2007
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REGION BY YEARS OF LEDAL EXFERIENCE

" STANDARD HOURLY BILLING RATES

1nyee] 9 vEwpe) 'wui 'sges|.wal{  wWegi:g| &0-p1-60

Az of Jantjary 1, 2404
Region'Years of Expétlence .
RATE
Lovrer - Upper Nk
MNumberof } Mumberof | Average Quartle Hedian Cuarile Dexile
- ) Ofiices Lawyers 5 3 3 §
Under 2 Years’ 2| . e® 133 130 140 150 160
2ardYears 5 107 154 140 150 - 165 175
4 o5 § Years 24 88 172 155 175 180 219
g:f:u-. 6 or 7 Yoars 26 78 180 161 180 200 207
Cortral B o 10 Years 28 .04 203 180 200 226 250
11115 Yeara a0 120 210 191 220 240 70
16 10 20 Years 28 119 245 275 250 276 300
21 orMore Years 33 293 270 245 215 100 K71}
Undes 2 Years 36 153 144 125 140 155 \8D
2or3 Years 19 14 162 . 140 1650 - 163 Z00
405 Years EY) 132 178 150 170 210 240
’guﬁ‘b Bor? Years 7 18 193 150 . 185 260 215
Central | 81010 Years 35 122 210 175 30 250 300
1110 15 Years 45 195 218 |. 180 200 785 s
16 1o 20 Yaars . a4 204 234 wsF . 225 260 . 340
21 or More Yoars 55 416 Z54 220 250 e ) . 360
Under 2 Years 78 372 155 122{ - 150 184 210
2ord Yoan a1 432 172 140 165 140 250
. 4 or5Years 8T 358 192 156 180 205 ne
gl [ Bor? Yaan B3 333 200 165 155 2y 250
Ceniral | 810 10 Years 65 353 21 170 205 250 303
1115 Years 93 497 240 199 238 275 324
151020 Yaarg © - 86} " 450 262 e - 250 360 345,
1 or More Years 114 1218 281 225 a5 325 | - 20§
(canlinved o next page] ‘ ' )
2004 Survay of Law Fim Evoromms
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FIAM 51ZE BY YEARS DF LEGAL EXPERIENCE

STARDARG HOURLY 31LLING RATES

Ag al January 1, 2004
Firm SizefVears of -
Expatience RATE :
Lower . Upper’ Nfnth
Numberol | Mumbero! | Average Quarlle Medlan | Quarle: |  Dedile
. - Offices Lawysrs s $ - § $
UnderZ Years 9 1z 153 - §35 - -
2 or3dYear T {2 14 140 - 120 - -
. A 0r5 Years T 9 1423 - - - -
Under8 | 6977 Years 14 15 174 - 170 - -
Lawnyets | g 10 Years 11 12 177 - 168 - -
111015 Years ) 13 13 185 - 185 - -
16 1o 20 Yeara 10 1 184 - * 165 - -
21 or More Years 35 11 235 185 235 250 04
Under 2 Years 59 83 138 117 . 435 150 185
Zord Years (5] 7 155 435 150 170 200
dar5 Years 50 94 161 140 455 180 200
Do20 | 6or? Yeers 45 B4 177 150 178 200 226
Lawyers | gto 10 Years 55 85 {78 150 175 185 730
%110 15 Yaurs: 72 141 - 160 105 230 205
15t 20 Years 53 124 0B 175 200 235 258
21 or Mom Years o0 382 22h 180 225 25 | 319
Ursler 2 Yoars - 82 216 138 120 135 154 T2
20r3 Years o5 210 150 130 450 165 185
4 or5 Years 719 713 165 140 150 105 21
2itnd0 | 5T Years 86 186 181 150 175 200 250
Lavryers | §to 10 Years 0z 240 197 16§ - 165 225 265
11 lo 15 Years o7 319 210 175 200 240 s
15 to 20 Years 87 331 272 182 220 2501 - 0
23 or Mots Years 113 8z8 A7 00 245 290 T 325
{contnued on next pagey - C L
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INDFVIDUAL LITIGATION SPECIALTIES BY YEARS OF LEGAL ZXPERIENCE
STANDARD HOURLY BILLING RATES -

As of Tanuary 1, 2004
SpeciaiylYears of Experience
WY pet RATE
' Lowar Upper Ninth
Mumber of | Numberof | Average Quarie Median Quartile Decdle
- Unices Lawryers $ - $ ]
Under 2 Years 9 43 153 |. - 150 - -
Z2ord Yexs 6 1 169 - - - -
4or5Years 13 - 16 181 - 183 - -
Bor7 Years 7 W 200 - -_ - -
LaborHgmt. 8 o 10 Years 15 20 214 180 208 254 270
14 ta 45 Years 21 28 232 185 235 | 0 FLT
16 10 20 Years 10 10 246 - - - -
21 or More Years 28 47 273 735 Z15 az 166
11 1a 15 Years 6 T 218 - - -~ -
Maritime -
21 or Mpre Years 10 13 24 - 00 - -
. 16 {0 20 Years 7 g 1 - - - -
Nature!
B Reee o Murs Years | 11 7 250 210 225 258 3%0
Unider 2 Years 11 18 141 120 430 - 150 23
2 ar 3 Years 10 13 - 163 - 165 - -
4or5Years | [ 13 181 - 170 - -
B or? Years 8 13 152 - 150 - -
Parsona ‘
Injury 80 (0 Years 1 20 101 153 15 | 206 308
1110 15Years 21 24 21 175 200 ‘250 204
18 to 20 Yesrs - 19 kY 226 {71 205 284 325
. 27 or Mare Years 49 78 248 185 243 300 k|
(continued on nexs paga) ‘
2004 Survey pf Law Flinh Ecoromics
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PETER M. wsmsanezn . - CRAIG SPANGENBERG l
- WILLIAM HAWAL - . T t1ei4-1008) S
PETER J BRODHEAD » ' _ |
DENNI5. R, LANSDOWNE o : : NORMAN W, SHIBLEY i
STUART £.5C0TT : _ ; - 11621-1992) i
: : ' |
—_— JOHN D. LIBER :

0K CHUNBEL

RHONDA BAKER DEBEVEC . H
NICHDLAS A DIGELLD - ' i
LGRI §, WHRISMAN - . ) k . . ]

. . . H

‘August 16, 2005 o ‘ L

Michael F. Becker, Esqg. ' Craig W. Basbeln, Esq. - . _ :
Becker & Mishkind . Bashein, Levine & Keyes o : ' g

" 134 Middle Avenue 50 Public Square, 35th Floor ' o
Elyria, OH 44035 Cleveland, OH 44113

Re: ' Andrea L. Barnes, Executrix of the L‘.s!are aof Nam!ie Bames v. University
RHuospltals of Cleyelund, el al o . e i

Gentlemen:
INTRODUCTION

You have asked me to offer my opinion regarding the range of reasonable sttorney fees for
Plaintiffs’ counsel In the sbove-referenced actmn. This letter isa supplement ] my letier dated Juiy- ‘ i

13, 2005,

MATERIALS REVIEWED

In reaching my opinian, Phave reviewed the following maserial:
9] Evidcnria-ry Deposition/Steven Nissen, 'M.ﬁ, -~ 11/19/04 ' ' ,
2)  Summary of Nissen Deposition | - ' :
3) Disco@ry Deposition/Steven Nissen, M.D, - 4/28/04
4)  Summary of Nissen Discovery _Dr.bosi:ion _ :
5)  Discovery Deposition/Barry Sobel, M.D. - 4/23/04 B
6) Supmary of Sobel Deposition (Part I}

190b BAST NINTH STREET » 2‘b0 NATIONAL GITY CENTER « CLEVELAND, OHIO 44114-3400
S16/886.3232 « FAX 216/ 686 - 5524
E-MAIL. S5LE Spenglaw.com « INTERNET Mg v £ paniglow. com
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D Discovery Deposition/Barry Sobel, M.D. — 5/8104-
) Summary of Sobe] Deposition (Part 11}
9)' - Billing Records — Reminger & Reminger

10)  Recap of time spent by attorneys, Becker, Basheln, Flowers and Peskin.

HOURLY RATE APPROACH

It is my undcrstandmg that Plaintiffs’ counse] did not maintain contemporaneous time .

records in this marter. Thap is consistent with the prevailing practice of counsel rcpreseming
Plaintiffs in these types of cases.

I have reviewed the Plaintiffs' counsel’s compiletion of the time actually spent. 1 know from’

personal experience the difficnlty of compiling howrs spent after a pase is concluded. Plaintiffs’
counsel had the aid of the defense billing records in compxling these time records.

It is my cxperience thet compllations done after the fact: undcrstntc rather then overstate time

spent. While T have reviewed the compilations, 1 have not attempted 16 analyze each entry to

determine if the time spent was rensonable. In this ipstance, however, the Plaintiffs* counsel’s time

spent compares reasonably with thet spent by defense counsel,

In accordance with the foregoing, it is my opmlon that the total amoum of hours submitted by
Pleintiffs* counse) — epproxXimately 2,120 ~ Is rensonable, ,

I arn familiar with the hourly rates of tria} counsel In Northeast Ohlo. | 2m also familiar with
the reputations, skill and experience of Messrs. Bashein and Becker. -In my opinion, & reasonnble
rate for these two counscl wonld be between. $400.00 and $500.00 per howr.

It is my understanding thet both Messrs. Peskin ond Flowers have been in practice for 10 - 14

years. A reasonable rate for well qualified counsel ar this Jevel would be between $300.09 and
. $400.00 per hour. -

LODESTAR

A “Lodestar™ or multiplier is appropriate in ceses where cerfain factors are present. The
Court is certainly familiar with these factors end they are epumerated in Bittner v, Tri-County Toyola
(1991) 58 Ohio St.3d 143. 1 will not comment on all of the factors slnce most of the factors are

obwously applicable.

Brleﬂy, let me comment on the complexity of the litigetion. From my yEView of certain
deposition transcripts, It is cvident that the case involved complex medicel fssues and that the matter

was vigorously defended on proximeie cause,

- The Defendant put on & witness from the Cleveland Clinle Foundation with excellent
credentials (albeit for a cardinlopist). This expent, Dr. Nissen, was adamant in his position that the
removal of the catheter did pot cause an alr embolism.  Plaintifis’ counsel hed to employ

consideralyle slull in overcoming this defense.

1900 EAST NINTH STREET » 2400 NATIONAL CITY CENTER « CLEVELAND, OHID 44114.3800
218 ) 696-3232 » FAX, 218 /586~ 3924 '
E-MAIL SEL@ Spenglew.com « INTERNET fiip/rwww.2penglow, com
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It should be mentioped that both Defendonts were rcprescmed by very experienced and
skillful counsel. Thls fact certainly should be considered with respect to the difficulty of ﬁm

questions involved. -

The case was, of course, originelly pursued on & contmgency fee basis, Pla intiffs" counscl‘

spent in excess of $200,000,00 pursuing this matter. If the jury had believed the defense theory,
these expenses, along with all the tima and effort, would have been lost,

Under all of the foregoing circumstances, it is my npinion that p mulnphcr of3to 6 would he

reasonable and spproprlaw |
CONTINGENCY FEI

In 'my previous letter 1 opined regarding the reasonableness of the 40% contingency fee in
this case and thai the fte was in compliance with the Code of Professional Responsibility EC #2-19.
My further review of this matter has only fortified that opinfon.. Suffice it to say the contingency fee
was the key to the Courthonse for these unfortunate victims of ncghgencc The Court would be
completely justified in adopting the contmgency fee smount,

LXPEN‘EE

The actual out-of-pocket expenses should be added o the sward of attorney fees. Fxpenses
are customarily borne by the cllent. The jury's award of attorney fees indicates 2 desire on the jury's
-part to relieve the Plaintiffs of the burden of the fees. This burden necessartly includes expenses.

CONCLUSION

Thc foregoing sets forth my opmwns bosed upon my review of the materials Idcﬂtlﬁed my )

xnowledge of the custom and. practice regerding contingency fees in personal injury/wrongful death
cases and my knowledge of the hourly rates routinely charged by trial counsel in Northeast Ohio. 1f1
can be of fbrther assistance 1o the Court or connsel I would be pleased to do so.

erp truly yours,

P R. Lansdowne

DRL/ar

1900 EAST NINTH STREET » 2400 NATIONAL CITY CENTER » CLEVELAND, OHID M-1 14.3400
216 1 695-3232 » FAX 296 / 6B - 3924 -
E-MAIL S5L@ Spenglew.com » INTERNET http:ivww.sponglow, tom
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IN THE COURT OF COMMON PLEAS
CUYAHOGA COUNTY, OHIO

- GENERAL DIVISION
ANDREA BARNES, as Executrix of ) CASENO. 455448
NATALIE BARNES, Deceased, ) , ,
| | ) JUDGE ROBERT T. GLICKMAN
~ Plaintiff ) :
A ‘ ) | ' | |
vs- | )  AMENDED JOURNAL ENTRY
UNIVERSITY HOSPITALS OF )
CLEVELAND, et al., )
)
)

Defendants

The_ Jury in thé above captioned matter determined that the MedLink- _Defendanis, The
MedLink Group, Inc. and MAedLinrk of Ohio (“MedLink™) should pay the reasonable attorneys’ :
fees of the Plaintiff. The P]ainﬁff and MedLink have supplied the Court with briefs on this issue, -
and a heaﬁng on th_e_matter was conducted on August 5, 2005. At said heariné, th;: Pl_aintiﬁ' and |
MedLink were pennittc-;d to pr';ascnt evidence, Eécih parly_ agreéd that expert reports would be
édmitted Vi.nto évi'dence in lieu of expert téstimony (the expert reports_éubmitted by the parties are
attached to this Court’s October 5, '2065, Jdurnal Entry). At the conclusion of the hearing,
counéel fof the Plaintiff indicated that they might wish to present the testimony of MedLink trial
counsel thn Coyne, Esq. Counsel for MedLink similarly indicated that said testimony might be
presented either live or by way of deposition, The Court has contacted the parties and each has
indicated that they do not wish to present the testimony of M-r.-Coyne. The Court is how prepared

to rule on the issue.

At the hearing, and in briefs to the Court, Plaintiff’s counse] have argued that a reasonable -

@
I
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fee would be the amount they are due pursuant to their contmgcncy fee contract. The award in

this matter was $6,100,000.00 and Plamnff‘s counsel were workmg pursuant to a contmgency fee
| agreement that called for a fee equal to forty percent (40%) of that award. Pursuant to that
contract, they are entitled to a fee of $2.,440,000.0_0. 'Altemativcly, Plaintiff’s copns'el have
argued that they should be paid a reasonable hdurly rate and that their fee should be increésed :
using a multiplier, or “lodestar”, due to the r,is_k involved m taking a contingency fee mgtter. ,
‘MedLink argues that it is inappropriate to use lthe amount due pursuant to a cdntingcncy fee
agreement as a reasonable attorneys’ fee award and that a reasonable hoﬁﬂj réte sh'oﬁld be .
apj)iied without ﬁny multiplier. The Court does not find either argumeni completely pcrsuaéive.

In Ohijo, the amount of an attorney fee award is leﬂ to the discretion of the trial court See
Brookover v. Flexmag Industrzes, Inc. (2002, 4th Dist.), 2002 WL 1189156, *32 (cmng Bitiner v.
Tri-County Tqyota, Inc. (1991), 58 Oth St.3d 143, 146; Freeman v. Crown City Mzn_mg, Inc. -
(1993), 90 Ohio App.3d 546’. 552; Nielson v. Bob Schmidt Homes, Inc. (1996), 69 Ohio App.3d
395, 399). “Unless the amoﬁnf of fees determined is éo high or so low as to _shock the conscience,
an appellate court will not interfere.” Bz‘ttner, .58 Ohio St.3d at 146 Thus, the amount 6faﬁomey
fees awarded by the trial court is only reversible upon show,iﬁg that the court abused its discretion -
when .determininlg the amount.

The Chio Supreme Court held that it is an abuse of discretion for a &ial court to reqqire a

" defendant to pay attdmey fees pursuant to a coﬁtingency fee agreement. See Landis v. Grange
Mut. Ins, Co. (1998), 82 Ohio St.3d 339, 343, The Suﬁreme Court feﬁsoned that because a
contingency fee agreement is a private contract, it is_ unreasonable to hold a third party, who did
not participate in its negotiation nor received its benefit of risk transfer, liable under such
agreement. See Landis, 82 Ohio St.3d at 343; see also Blancett v. Nationwide Care, Inc. (1998,

- 2
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Sth Dist.), 1999 WL 3958, *7 Despite this reaéoning, it ,dbes-ap}.acar reasonable to consider the

contingency agreement as a factor wh'e.n determining thé amount of fees to be awafdled. Sée
Brookover, 2002 WL 1189156, ”?34—35. However, Ohio courts have held that a contingency fee
agreement cannot be the sole factor wl;en determining thé' amouht of fees to award. Se'g Léndis,
82 Ohio St.3d ét 342-43; Blancett, 1‘999 WL 3958, *7; Brookover, 2002 WL 1139156, *35.

- The Ohio Supreme Court has listed a -set.of -fact_ors to consi,der when determining the 7

,reasonable amount of attorney fees a plaintiff is entitled to fol]owmg a jury verdict awardmg-
| payment of those fees. See Villella v. Waikem Motors, Inc. (1989), 45 Ohlo St.3d 36 41.

In determining the amount of attorney fees, a court should consider
the following factors: (1) the time and labor involved in maintaining
the litigation; (2) the novelty, complexity and difficulty of the
questions involved; (3) the professional skill required to perform
the necessary legal services; (4)the experience, reputation and
ability of the attorneys; (5) the miscellancous expenses of the

- litigation; (6) the fee customarily charged in the locality for similar

- legal services; and (7) the amount involved and the results obtained.
See Villella v. Waikem Motors, Inc. (1989), 45 Ohio St.3d 36, 41,
543 N.E.2d 464, 470; Hutchinson v. J.C. Penney Cas. Ins. Co.
(1985), 17 Ohio St.3d 195, 200, 478 N.E.2d 1000, 1005; see also,
Summa Health Systems V. Viningre (2000), 140 Ohio App.3d 780,
792, 794 N.E.2d 344, 353; Furr v. State Farm Mut. Auto. Ins. Co.
(1998), 128 Ohio App.3d 607, 627-28, 716 N.E.2d 250, 265.

Brookover, 2002 WL 1189156, *33,

For further guidance on this matter, courts have looked to the Code of Professional
Re_sﬁonsibility section DR 2-106(B) (the “Code™) for factors to consider when ca]culating. the
| amount of attorney fees to award. See Code of Prof.Resp., DR 2-106(B); Bittner, 58 Ohio St.3d
at 145-46; Galmish v. Cicchini (2000), 90 Ohio St.3d 22, 35; Brookover, 2002 WL 1189156, *31,
The Code has listed a set of factors to consider when dctenhining the reasonab_leness of attorney
fees, See Code of Prof.Resp., DR 2-106(B). The factors listed in the Code include:
_ | (1) The time and labor required, the povelty and difficulty of the |
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questions involved, and the skill requisite to perform the legal
service propérly. (2) The likelihood, if apparent to the client, that
the acceptance of the particular employment will preclude other
employment by the lawyer. (3) The fee customarily charged in the
locality for similar legal services. (4) The amount involved and the
result obtained. (5) The time limitations imposed by the client of
the circumstances. (6) The nature and length of the professional
relationship with the client. (7) The experience, reputation, and
ability of the lawyer or lawyers pérforming the services. (8)
Whether the fee is fixed or contingent.
See Code of Prof.Resp., DR 2-106(B). The existence of a contingency fee agreement is isted in .
“the Code, and the Code is cited in many cases as a guide to determine a reasonable amount of
attorney fees to award a plaintiff. However, it is important to note that the Ohio Supremc Court
has not expresély held that the existence of a contingency agreement is to be considered when
determining the amount of an attorney fee award. See Brookover, 2002 WL 1189156, *34.
Ohio courts have applied these principles in a variety of ways. In Brookover, the Fourth
District affirmed an attorney fee award where the trial court used a reasonable fee method to
determine the amount of the award despite the existence of a contingency fee agreement. See id.
Under the forty percent-(40%) contingency agreement, Plaintiff’s attorneys stood to collect over
two million dollars in fees. However, the trial court awarded attorney fees just over four himdred_
. thousand dollars (§400,000). There, the trial court relied on expert witnesses and the factors in
the Code to determine a reasonable hourly rate. 'I'hcn; the court relied on the testimony of expert
witnesses 0 determine a reasonable amount of hours expended in the case because Plaintiff’s
| attorneys did not keep any time records while working on the case. After considering that
information, “[t]he trial court concluded [the attorneys] expended 1,075.1 hours between them

and that $375 per hour constituted a reasonable fee.” That award was affirmed on appeal.

In Galmish, the Defendant appealed an attorney fee award "eqﬁa] to one-third of the total
- 4
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award.” Gdlmish, 90 Ohio St:3d at 25. On appeal, the defepdan’t asserted that the trial court erred

by awarding fees pursuant to the contingency agreement. See id. at 35-36, Bowever, the Ohio

Supreme Court affirmed the award. The Supreme Court found that the trial court did not award

fees pursuant to the contingency agreement and referred to the trial courtr’s opinion to suppoﬁ its
conclusion. Specifically, when _determinihg the aﬁmunt of the award, the triaj court clliscussed
several factors, including those found in the Code. For this reason, the awal_fd of fees equall-to
one-third of the total recovery 'was found not to be an abuse of discretion, .According]y, fhe Court |
Iafﬁrmcd the award. | |

In -Blancett, the Fifth District remanded an éttomey fee award where there was no
evidence the trial court considered any c;f the Code,factors when awarﬂing attorney fees based on
the contingency agreement. Seé Blancett, 1999 WL 3958, *7. Therefore, the appellate court
rerﬁanded the issue, and instructed the trial court to make findings of fact ébﬁéistent with DR 2-
106. | | |

This Court is guided by the DR 2-106(B) and O_hio. Supreme Court precedent in
determining a reasonable fee to award in this matter. . As such, the Court makes th_e‘ fol]bWing

findings:

1. This was a significant wrongful death trial that required a significant amount of
time and attention from counsel. The Plaintiff presented evidence that her counsel
did not keep contemporaneous time records and prepared an estimate of time spent
using the records of Defense Counsel. She claimed that 2,120 total hours were
spent by Plaintiff’s counsel in this matter. The Court agrees with Mr, Lansdowne
that this is a reasonable amount of time spent in the investigation, preparation and
presentation of this matter. In fact, the Court further agrees that this is most likely
a significant underestimation of time spent, as it is very difficult to recapture every
hour when one attempts to estimate time spent in this fashion.

2. The Court agrees with the Plaintiff that this case presented novel issues, but agrees
with MedLink that those issues did not rise to the level of those found in the
significantly complex litigation cited by both parties in their briefs. However, in
this matter, Plaintiff was confronted with a difficult medical issue and faced with

- _ p
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the expert opinion of a highly credentialed cardiologist retained by MedLink. This
was neither the most complex nor the least complex of medically related cases.

3. The skill required to adequately present this case severely limited the number of
attorneys in this community who could have competently prosecuted this
litigation. Both Mr. Becker and Mr. Bashein are among this community’s most
talented and experienced trial attorneys. It should be noted, that Mr. Malone and
Mr. McDonald are similarly experienced and skilled and that each party was

~ represented admirably, MedLink did stipulate to negligence in this matter, but
vigorously argued that Plaintiff's injury was. not caused by said negligence.
Plaintiff’s counsel needed to prove to the jury that the injury to Natalie Barnes was
caused by an air embolism created by the dis'placement of her catheter. This'was .
not a simple “cause and effect” to demonstrate to a jury, and was made more
difficult by the skxll in which defense counsel defended this action.

4. This case was prosecuted by Plaintiff’s counsel for more than four (4) years. From
the start, it was apparent to everyone that this would be a Jong, complex and hard
fought battle. All of the attorneys in this case were forced to spend an inordinate
amount of time educating themselves on the law, the medicine, and the dutles
associated with being a health care aid.

5. The fee similarly charged in a comparable case in this community would be a

" contingency fee agreement which calls for the recovery of forty percent (40%) of

any recovery after the filing of a lawsuit, This Court is unaware of any competent
attomey in this community, or any community, who would accept such a
plaintiff’s case on any other basis. '

6. There was no significant time Jimitation imposed by the client in this matter other
than counsels’ obvious desire to bring closure and comfort to Mrs. Barnes and her .
family. :

7 The professional relationship between Plaintiff and counsel began with this matter,

_but that relationship was obviously significant. The evidence showed that Mrs.
Barnes’ future was going to be signifi cantly effected by the result of this case.
That weight was apparent to the Court in how Plaintiff’s counsel prosecuted this

action.

8. Once again, the experience and ability of Plaintiff’s counsel put them among the
best prepared and most persuasive this Court has ever witnessed. Mr. Becker's
reputation as one of the foremost plaintiff’s medical negligence attorneys in this
country is well deserved. Mr. Bashein has tried over two hundred cases to a jury
verdict and is one of this community’s most expericnced and skilled trial attorneys.

9. Plaintiff’s counsel accepted this case on a contmgent basis. In .detennmmg an
reasonable fee, this Court will take into consideration that they would only be
compensated if they prevailed on the merits. Had MedLink’s arguments carried the

' 6
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day, Mr. Bashein and Mr. Becker woii]c_l have 'rgéeived .n‘othing, having already spent
over $200,000.00 in the prosecution of this case.. _ ,
MedLink argues that the number of hours spent by counsel in this mattér would ﬁave been
significantly reduced absent the involvement of Defendant University .Hospitals 'of Cleveland.
The Court agrees that time spent solely on proseguting a case against University Hospitals shd'uld
not be used in connection with a féc calculation Aagainst MedLink. However, in this matter, the
_P]_aintiff’s caée against all De_feﬁdants was interrelated, The Court finds that almost all of the.
' w;ark performed by Plaintiff’s counsel would have been necessa.ry even if the case .had only been
prosecuted agginst MédLink. The injury to Natalic Barnes occurred at University Hosﬁital and
_ 'wﬁu]d have requiréd almost the same preparation had University Hospital not been inclu&ed asa
Defendant. | After having reviewed all of the time récords provided by the parties, the Court does
find that the total number of hours claimed by Plaintiff’s counsel should_ be i-cduccd‘by seven
percent to off-set time spent working solely on the prosecution of Defendént Uni\?_ersity Ho'-spi‘tal. '
The parties also cannot agree on what a réasonab]e hourly rate woulc_l' be for the aftorneys
in this matter. Plaintiff’s counsel asks the Court to blindly adopt the opinion of Judge O’Malley
in fn re Sulzer Hip Prosthesis ﬁnd Knee Prosthesz’& Liability Litigation (2003, N_.D._ Ohio), 268 F.
Supp. 2d.907, 926. Defense couﬁsél asks the Court to apply a rate using the average hourl_y rates
of all attorneys in thcr area. Neither formula would be appropriate. The Court has reviewed the
expert reports submitted by the parties, the testimony of the relevant witnesses, and the briefs
| submitted. The Court finds a reasonable hourly rate for Mr. Bashein and Mr. Becker to be
$375.00 per hour. This rate is appropriate given their experience, skill, and reputation in the
community, The Court adopts the rate of $250.00 per hour for Mr. Flowers and Mr. 'Peékin given

their respective experience, skill and reputation. Each has been lead counsel in a number of
- 7
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complex cases.
Attorney Michael Becker has been able to provide the C'-ourt with time records chowing
844.5. hours of ‘work. Debiting that amount by seven percent (7%) leaves Mr. _Becker with 784.4
hours. At a rate of 5375.00 per hour, this results in a $294,150.00 fee. Counsel t‘rom Mr.
Becker’s firm assisted hitn in this matter. Attorney Larry Peskin has provided the Court with
records showing 105.5 hours of time spent on this case. Del:ttting that at'nount by seven percent
(7%) leaves Mr, Peskin w_ith. 08.1 hours. At a-rate of $250.00 per hour, this results in a fee of
| $26,375.'00. Attorney Joho' Burnett and Attorney David Kulwicki also assi,ste'd.Mr; Becker.. The.
Cout't waa not presented outside evidence regarding their experience; however the Court has
dealt with these attorneys in the past and has presided over a medical neghgence wrongful death
case prosecuted by Mr. Burnett The Court ﬁnds that a reasonable hourly rate for both Mr,
Kulwicki and Mr. Burnett to be $250.00 per hout, Mr. Burnett has provtded-the Court with -~
_records showing 10 hours Spent on this case. Debiting that amount by seven pereent (7%) leaves
Mr, Burnett with 7 hours spent attributable to MedLink, At a rate.of $250.00 per hour, this -
results in a total amount of $1,750. 00 Mr Kulwicki has provxded the Court w1th records
- showing 21 hours spent on this case. Debiting that amount by seven percent (7%) leaves Mr.
Kulwicki with 1'.9.5 rhours spent attributable to MedLink, At a rate of 5250_.00 per hour, this
results in a total amount of $4, 875.00, Using these hourly rates, the total atnount of hourty fees
accumulated by the firm of Becker & Mishkind Co LPA is $327,150.00.
Attomey Craig Bashein has provided the Court with records documentmg 1018.25 hours

spent on this case, Debiting that amount by seven percent (7%) leaves 947 hours. At a rate of
- $375.00 per hour, this results in a fee of $355,125.00. Paul Flowers; an attorney working with
Mr. Bashein, has provided the Court with records documenting 179 hours spent on this matter.

- _ 8
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Debiting that amount by seven percent (7%) leaves 166.5 hours. The Court is. familiar with Mr.
Flowers and heard his testimony at hearing. A reasonable hourly rata to attrib'u.t_e to Mr. Flowers
is $250.00 per hour, At a rate of $250.00 per hour, this results in a fee of $41,625.00. 'Using
these hourly rates, the total amount of Ihourly fee accumulated by the firm of Bashein & Bashcin
Co., LPA is $396,750.00.' o . .

The Plaintiff's attorneys were forced to créate, these hourly billings because they do not
keep contemporaneous time records in cases tﬁat they have aaCeﬁtcd pursuant to a cantingency
| fee contract. The Court has reviewea those recards along with the -contempdlran'eous records kept.
by:'dafen-sre counsel, The Court finds that the hours claimed by each af Plaintiff’s attofqeys is
reasonable give the length and complexny of the case. |

The total amount of hourly fees accumulated by counsel for the Plaintiff is $723 900 00.
The PIaintiff argues that a multiplier 'should be applied to that figure to appropnately compensate -
the Plaintiff . given the legal complexities and uncertainty of recovery in this matter. Tﬁis matter
involved a complex medical theory that was vigorously dafended._‘ Tha .Plaintiffs- attorneys
prosecuted the matter with great skill on a cantingency basis. .The Court must wcigh .the._ faators
in DR 2—i06(B) in deciding an appropriate fee. The Cour:tr gives weight to all of the factors, but
gives great weight to the following: | |

1. This case presented a'complex proximate cause issue that Was vigorously

defended. In fact, MedLink spent a large part of their case attcmptirig to
prove that the displaced catheter could not have been the cause of injury to

Natalie Bamnes;

2. The fee customarily charged in the community is a forty percent (40%).
contingency fee. Based on the award in this matter, that fee would be

$2,440, 000 00; and

3., The fact that this case was accepted on a contingency fee basis. Had
MedLink prevailed on its proximate cause theory, there would have been
no fee paid to Plaintiff’s counsel and it is unlikely that they would have

- : o
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recovered any of their expenses.

Based on the factorsI in DR 2-106(B), it is not rcasonable“ to merely find a fee based on a
reasonable hourly rate multiplied by the hours worked. The Cburt agrees with Mr. Lansdowne
that a multiplier, or “'lodestar”, is appropriate. The Coﬁrt notes that the ﬁse of a multiplier is
permissible in order to arrive at a reasonable fee. Bittner v. Trf—Count;z Toyota, Inc. (1991); 58
Ohio Sf. 3d 143, 145. Counsel for the Plainti_f'f- requests the _Court use a multiplier similar to that
- used iﬁ complex class action and multiple defendant litigation. The Court does not Believe such a |
multiplier is appropriate in this action. However, the Court finds thaf a multiplier of 1.4 a.l.lows
for a reasonable fee in this matter. The Court finds that $1,013,460.00 is a reasonable amount to
award to thg Plaintiff to compensate her for the attorney fees in this matter.

" Plaintiff has also requested that this Court award her $209,848.53 in litigation .expénses.
Evidence was given regarding those expenses at heai'ing, but they were not itemized in Plaintiff’s
brief to the Court. The Defendant argues that these expenses are not reasonable, as a large
portion is attributable tor_thc c&sts of power point presentations during trial. This was a lengthy
litigation that resulted in a fri’al of over seven (7) full days. The Pl.al;nfiff is _entit]ed to reéover the
“costs” of_this action. A trial court is authorized to award costs under Civ. R. 54(D). Hov.vever,-'
‘the éategorics of ]itigation expenses included in “costs™ are limited.. Estate of Nicolas Fite
V. Universit): Hospital (2004, 1% Dist. App.), 2004 WL 535751, citing, Williamson v. Ameritech
jCorp. (1998), 81 Ohio St. 3d 342, 343; Centennial . Libérty Mutual [ns. Co. (1982), 69 Ohio St.
2d 50, 50. Courts have he]dr that expenses for photocopies, long distance telephone
communication, exhibits and expert witness fees do not constitute costs. However, a trial court
may tax as costs expenses for depositions, including videotape depositions, actually introduced at

trial. Estate of Fite, 2004 WL 535751 at 4.

- 10

Appx. P. 0066



® | )
Both parties had the o_ppdnunity to prcséﬁt evideng:é on thé issue of expenses at hearing.
The Court does not have appropriate evidence to determine what part, if any, of .the'allegéd
| $209,848.53 constitutes “costs” under the applicable law. -As such, the Court orders that the costs
of this action are to be paid by the f)ef;endants, but will nlot award the e).cpenses requested by _the
Plaintiff be awérded against MedLink.

"The Jury in this matter found against 'the-MedLink Defendants (MedLink Group,and |
‘MedLink of Ohio) and Defendant University Hoépital. Pursuant to fhc Jury’s verdict, thé Plaintiff
is awarded §100,000.00 for its survivorship claim, $3,000,000.00 for its wrongful death claim,
and $3,00.0,000.00 for its punitive damages claim. Défendént University Hospital i;s responsible,
| perrthe Jury’s verdict, for ten percent (10%) of‘ the survi\_(or_ship‘ claim and the wrongful dcath _
claim. MedLink is responsible for fhe remainder of the survivorship claim and the wrdng_ful
death claifn ($2,790,600.00_), as well as th_e. full amount of the punitive _damages - claim

($3,000,000.00). The Plaintiff is further awardcd $1,013,460.00 against MedLink for reasonable
attorneys’ fees in the progccuf.ion of this action. ' . |
Final judgment is hereby awarded to the P]ajntiff against MedLink of tho and The
MedLink_Group, Inc. in the amouﬂt of $6,803,460.00. The parties’ time to file a notice of appeal
‘begins to run upon the filing of this entry. The Defendants have fourteen days from the filing
date of this entry to request a new trial.
_IT IS SO ORDERED. FINAL.

%

Judge Robcrt T Gllckman
sitting pursuant to R.C. 2701.10

i L% P/t" )

RECEIVED FOR FILING
0CT 1 8 2005
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IN THE COURT OF COMMON PLEAS
CUYAHOGA COUNTY, OHIO
 GENERALDIVISION

ANDREA BARNES, as Executrix of CASE NO. 455448
NATALIE BARNES, Deceased, .
S JUDGE ROBERT T. GLICKMAN
Plaintiff

-V~

JOURNATU ENTRY

* UNIVERSITY HOSPITALS OF
" CLEVELAND, et al.,

R N B o i

: :Dcfendants_

A fulI hcanng was had on the Plaintiff’s Motion for Pre-Judgment Interest. At said
heanng all pames had the opportumty to present evidence. The partlcs also agreed by

| stipulation to prese.nt the testimony of James Malone, Esq. and the complcted testlrnony of Ioﬁn

_ Coyne Esq. by way of dcposmon transcript. The Court bas had the opportunity to review those
_t:ranscnpts as well as the transmpts of other witnesses that were filed in connectmn with the

" Motion for Pre-Judgment Interest.

| - In order to.receive pré.-judgmént interést a party ﬁms_t prove that the non-moving party

fail_cd to make a.good fafth effort to settle the case. Moskovitz v. Mt, Sinai Medical Ctr. (1994),

69 Ohio St. 3d 638, In-order.-t-o determine whether a party made a good faith effort to seftle; a

matter the court must consider whether ﬁat pérty:

...{1) fully cooperated in discovery proceedings, (2) rationally evaluated his risks |
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and potentia) liability, (3) [had] not attempted to unhecessa.rily delay any of the .
proceeding, and (4) made a good faith monetary settflement offer ox responded in
- good faith to an offer frorn the other party. '

Kalain v. szrh (1 986), 25 Ohio St. 3d 157, 159. The movmg party is not reqmred to provc that
_ the non-moving party acted in "bad faith,” Id The burden of makmg a “good faith effort to
settle” does not require parties in all cases to make‘a settlement offer. Jd. Whena party hasa
“‘good. fﬁifh, objectively reaéonable belief that he has no liébility,‘hé. .nced not mﬁkc a-'moﬁetary |
settlement offer.” Id.; Jammarino v, Maguire (2003), Cuyahc;ga Cty. App. No._ 80827 at 11..‘

" The State of Ohio allows for an award of pre-judgment intcreSf and has enacted RC :
1343.03(C) to specifically state the Jaw regarding when pre-judgment interest should be
awarded. R.C. 1343.03(C) states in pertinent part: o

(1} I, upon motion of any party to a civil action that is based on tortfous conduct,

 that has not been settled by agreement of the parties, and in which the court has
rendered a judgment ... for payment of money, the court determines at a hearing
held subsequent to the verdiot ... in the actionthat the party required to pay the
money failed to make a good faith effort to settle the case and that the party to
whom the money is to be paid did not fail to make a good faith effort to settle the
case, interest on the judgment .. sha]l be computed as fol]ows

(c) for the longcr of the followmg penods

(i) From the date on whlch the party to whom the money istobe
paid gave the first notice described in division {C)(1)(c)(i) of this section "
to the date on which the judgment ... was rendered. The period described
in division (C)( 1)(0)(1) of this section shall apply only if the party to
whom the money is to paid made a reasonable attempt to determine if the
party required to pay had insurance coverage for liability for the tortious

" conduct and gave to the party required to pay and to any identified insurer
, written notice in person or by certified mail that the cause of action had
accmed

(ti)From the date on which the party to whom the money is to be
paid filed the pleading on which the jidgment ., . wsa based to the date-on-
which the judgment was rendered. : : _

The trial court is charged with making a “finding of fact” as to whether pre-judgment

e
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interost should be awarded. Algood v. Smith (April 20, 2000), & Dist. App. No. 76121. Tt is
believed that the trial court is in the best decision to determine whether the parties engaged in a
“géod faith” éffort to settle a case. Urban v.'-Goodyear Ti ife.& Rubber Co. (Dec. 7, 2000), gt
Dist. App. No. 77162, This Court is _aWare that the vast majority of any attempts to settle rlthis

matter occurred while this matter was on the docket of Judge Ann Mannen, Tn order to

_ appropriately educate this Court as to what, if aﬁy, settlement negotiations occurred while Judge'

Mannen presided over the matter, the parties conducted an extensive hearing and were permitted
to brief this issue without limitation. The Court does recognize that the law permits a review of -
the evidence presented at trial, the prior rulings of the trial court, the injuries involved, and the -,

defenses available whether of not they were referenced during thc‘pre-judgment interest hearing.

* Galvez v. Thomas F. McCafferty Health Ctr. (May 30, 2002), 8" Dist. App. No. 80260.

FACTUAL HISTORY
“This matter was filed before the Court of Common Pleas of Cuyahoga County, Ohio, on'

December 4, 2001. The matter was filed by the Plaintiff because she posited that the Defendants

- negligently abandoned Natalie Barnes during her regularly scheduled dialysis treatment. The.

Me'dL_ink Defendants (“MedLink") were included in the action because they had been hired to

" provide a “sitter,” or 2 person who would maintain constant surveillance on Natalie Bames

during diélysis. The Plaintiff alleged, and the jury coﬁcluded, that Natalie Barnes suffered an air
embﬁlﬁs rdu_e to the removal of her dialysis catheter. The jury further poncluded that MedLink
was ﬁégligent in hiring and assigning an unqualified person to snwuh Natalie Barnes, The
jury’s final conclusion was that the negligence of the Defendants proximately caused the injury
to Natalie Barnes that eventually resulted in her death.

The parties conducted extensive discovery in this matter. Further, the Court determines
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that MedLink fully cooperated in the pre-trial discovery process. The Plaintiff has argued that

the Coutt should consider MedLink’s level of 000peration during discovery that occutred after

the vcrdlct to allow the Plaintiff to submit this rnouon This Court will not take that d1scovery

process into cons;deratmn in dcmdmg whether pre-judgment should be awarded in this matter.

However, the information gleaned during the pre-trial discovery procc_ss is helpful in

determining whether MedLink’s setflement posture was taken in “éqod faith.”

At thpioutset of discovery several aggréyatmg facts came to light that were particularly

' damaging to MedLink. Some of the factors that shed particu]af light on the strength of the

Pl:;intiﬁ’s case are as follows:

.

MedLink’s Supervisor of MRDD, Cindy Fribley, confirmed that MedLink
was informed that its employee was to stay with Natalie Bames at all
times in order to avoid injury, Ms. Fribley also confirmed that Endia
Hill’s (the sitter in question) statement that she was unaware that she had
to remain with Natalie Barnes was untrue. Ms. Fribley had personally
instructed her of the importance of remaining with Natalie Barnes. Ms,
Fribley also testified at deposition that she did not believe MedLink
should have accepted the assignment to supervise Natalie Barnes because
of her significant medical issues. She questioned whether MedLink could

- prowde for Ms. Barnes safely, but her objection was overruled by her
_superior.

The deposition of MedLink's Adnumstrator, Robert Louche, dcmonstrated
a person who would not make a good witness and also brought other
damaging facts to light, Mr. Louche testified that Bndia Hill was a liar
who could not be frusted. Up to that point, MedLink’s counsel relied on
Ms. Hill’s testimony that she had been instructed to leave Ms. Bames by a
University Hospital employee. Mr. Louche destroyed the credibility of
that that theory, Mr., Louche also testified that Hill had lied fo MedLink

about her background, but a simple review of her employmént application

revealed that Ms. Hill should never have been hired by MscILmk in the
first place. J

Endia Hill testified at deposition that she did have a high school diploma.
and had been convicted of Felonious Assult, There was g further criminal
history involving Passing Bad Checks. Ms, Hill had indicated on her
employment application that she had been convicted of a crime and did
not allege that she had a high school diploma. Her felony background

&
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“alone, which was disclosed in her employment application, should have
disqualified her from employment with MedLink.

4. - The deposition of Anne-Marie Vernon, who had been a sitter employed by
MedLink to sit with Natalie Barnes during dialysis, also hurt MedLink’s
case.- Ms. Vernon confirmed that she had been instructed to remain with
Ms. Barnes at all times. Ms. Vernon testified that she was instructed that
Ms. Barnes would pull on her catheter and she was to prevent this from
happening in order to avoid injury. Ms. Vemon was ablc to prevent Ms,
Barnes from pulling on her catheter.

The bad facts of this case left MedLink with only its theory that the removal of the
catheter did not lcad to Ms. Barnes cardiac arrest and its removal was mercly comnc1denta1 to
her i injury. Bas1ca11y, MedLink’s defense was that they were ncghgcnt in hiring Endia Hill and
Endia Hill was neg_ligent in leaving Ms. Barnes, but said negligence did not proximately cause
. Ms. Barnes cardiac arrest and eventual death

. MedLink’s proximate cause defense was supportcd by quahﬁcd expcrt tcstlmony at trial,
as was the Plaintiff's theory that the cathieter removal was the proximate cause of Ms. Barnes’
injury and eventual ‘death, However, MedLink’s incredibly competent counse! was forced to
deal with the fact that Defendant University Hospital's personnel had made an initia] diagnosis
of cardiac arrest caused by air embolus contemporaneously with the injury. In fact, Dr. Wish, an
expert relied upon by the'Defcndants, made a swomn affirmation of such in the medical record
prior to any lawsuit. A further problem was that Ms. Barmes was suffering from the onset of
kidney failure and was under the care of a nephrologist. However, only the Plaintiff obtained the
testimony of an expert in that field at trial. MedLink called Dr. Steven Nissen, an eminently
qualified cardiologist. “The absence of an expert in the field of nephrolég)'/ certainly hurt
MedLink with the jury. |

MedLmk‘s proximate cause defense was cxpertly presented by two superb defense

counsel who chd the absolute best Job possible given the ewdence and expert opinion avallable
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However, the jury concluded that the MedLink’s negligencé_was the proximate caﬁs’e of N'at:alie' ¥
Bames’ injury 4nd death. | |
Another problem facing MedLlink was the psychiatric diagnosis of Andrea Barnes, Mrs.
Bames was-forced to cﬁﬁure her daughter’s ca:rdiac arrest and to make the decisidn to tetminate
life support. The result was cétastrophic to her mental health and allowed the Plaintiff to present
the jury with a second victim, This was known prior to tﬂal and shduld have bcén taken into |
consideration jn aﬁy scttlemént discussions. - |
_ SETTLEMENT H]STORY _
The Plaintiff madc an initial demand of all Defendants of $6,000,000,00. MedLink - |
indicated to Plamtlff that only $2 000 000.00 in hab:hty covcrage existed for thls matter, In -
response to that represcntatxon, the Plamtlff reduced her demand of MedLink to $2 000 000 00.
MedLink was aware that '_Lhc Plaintiff was attamptmg to seek both compem;xel‘cor}_;r a_nd punitive
damages at the outset of .th_is‘ 'matter. MedLink’s counsel also infonm;,d them that an award of
attorneys’ fees would be possible in the event that there was an av;{ard of punitive damag{::s.
Approp'n'.ately, MedLink?s counsel ﬁlO_Ved for .summ_arj judgment regarding thc'. .
Plaintiff’s prayer for punitive damages. While that motio_ﬁ was pending, MedLink’s cmpjoyees
and representatii;es coﬁtacted theif insurance carrier (“AJG”) and requested that the matter be |
‘resolved within “policy limits.” The Court rccognized that such requests are fﬁutinely made m '
order to preserve a bad faith clan'n against the insurance carrier and will give those
commumcatxon the weight thcy deserve, It should bc noted that MedLink, at any time, could
‘have offered to supplement a monetary offer of its own.
| Plaintiff’s counsel continued to warn Mediink that it faped a ]e_gitimatc. possii:i]i'ty- ofa

large plaintiff’s verdict that could include punitive damages. Plaintiﬂ"s counsel infonned :
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MedLink of a recent settlement of a wrongful dcaith / medical mali)ractice case involving -
dialysisfor $4,750,000.00. Plaintiff's .counse] also informed MedLink that they had employeda
“mock jury” in this matter that awarded the Plaintiff w;rcrdiéts rangipg from $8,500,000.00 to
$10,000,000.00. |
' n early 2004 the parties agreed to mediate this matter, At that time MedLink offered a
_ 'seﬁlement package with -a present day value of .$‘75,000.00. Appropriately, the Plaintiff leﬁ the
medijation. This resulted in another correspondence froxﬁ MedLink ﬁcrsohncl requesting that
AJG settle the matter within the policy limits.

The Court denied MedLink’s Motion for Summary Judgment rcgardilng the punitive
damagés claim on April. 1,2004. This wasa tremeﬁdous blow to MedLink and defense counsel
.state.d t10'AlGina t_:brresponde_ncé that there was a “reasonable threat” that a jury would award
punitive damages well into “seven figures.” One disturbing aspect of that letter of April 13,
2004, was dcfensé counsel referencing that the f]aintiff had been informed that MedLink had -
insurance coverage with a iabh'cy limit of $2,000,000.00, but had not been informed éf an excess
policy with an additional $10,000,000.00 in coverage. The Court 1;s unsure how long this |
information was kept from the Plaintiff after it was discovered, b.ut one day was too long. A true
injustice _wouid have occurred had a settlement been reached while the Plaintiff remained

| ignorant of that coverage. The insurance company was informed of the local ru]c.re_qui_ring
attendancg of a representative with settlement authority at the final pre-trial, but AIG elected not
‘t_o sena an adjustor to that hearing. |
| Qualified defense counsel had communicated to AIG that the chances of a defense
verdict were as low as twenty percent (20%) after the summary judgment ruling and that a

punitive damages award of $3,000,000.00 was “possible.” Surprisingly, this resulted in AIG
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electing to break off settlement negotiaﬁons.

By April 19, 2005, just weeks pridr to trial, MedLink did make an offer of $300,000.00
against a demand of $2,300,000.00. Thls occurred after a secdnd mediation sessi'oﬁ. Deflen'ge
counsel then info@ed an AIG representative that A;tldrea Bammes had been ccmﬁn;d toa “hlome
fo; the mentally disturbed” du; to depression. |

O1i April 22, 2005, Plaintiffs counsel reduced their aemand tb. $2,150,006.00 and séﬁt 8
correspondence detailing.the‘ Strcngth of their case. In response, an a&omey retained by AIGl

: com_municatgd wiﬁ MedLink’s personal counsel thét AIG woﬁid fund '$50,0,000.00 of any
settlcment For éome reason a $50b OdO 00 offer was ‘nevér communicated to the Plaintiff at any
time during this matter. Defense counse] teshﬁcd at hearing that be was unaware that AIG had
agreed to issue $500,000.00 in authonty even though be was chargcd with negonatmg ‘with the
Plamt:ff in this matter. |

- After a jury was selected, but prior to opemng statements, an offer of $400 000 00 was
communijcated by MedLink to the Plaintiff. Thls was the last offer made by MedLmk prior to
the verdict; | The Court was surprised by the .léck of on;going séttléfﬁent negotiationé duﬁng tﬁe
trial of this matter, as the case that wentto jury was incrcdibiy .damaging to MedLinl_C. At one
point, MedLink’s'rcprasentative at the-trial, Cindy Fribley, testified that MedLink “put profits
over safety” by accepting the Natalie Barnes assignment and cmploying Endiﬁfl-iill. ‘Throughout
the tnial, thcfc were iepresentatives of MedLink _and AIG .prcsent. AIG cmploYéd app’eilate and
punitive damage counsel to monitor the case each day. On various occasions, the Court

_encouraged those individuals to pursue settlement glven how the case was progressulg Snmlar
advice was cormmunicated by trial counsel to AIG, but to no avail.-

LAW & ANAYLYSIS
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The Plaintiff argues that Mc_dLink did ﬁot enter into got;d faith negotiations and pre-
, Judgmcnt mterest should be awarded. MedLlnk argues that its proxumate cause defense
precludes such an award and that it did negotiate in good faith. The Court agrees that MedLmk’
_ only defense to thxs case was to argue proximate cause, -This was especially true given the
danmmg evidence agamst the company. However, the proxxmate. cause defense did not obwate
-Mchmk’s r55ponsxb111ty to negotlatc in good faith. Loder V. Burger (1996), 113 Ohio App. 3d
669, 675. Even assuming, arguendo, that MedLml_c rationally believed its proximate cause
- defense, MedLink did not rationally evai;late the 1'Isk.s and potenfia] ]iébility of the trial, Urban,
supra, at 9_. |
MedLink pohits out that numerous couns'el-évaiuated tﬁis haattér andlpiaccd a settlement
value or a Qerdict estimate at suﬁstantially below the jury verdict. .Howavcr, those cstifnate':s |
were completed prior to the Court’s summary judgment ruling. Further, at no time 'clllid MedLink
make an offer that_c;orrSSpon'dcd with c;ouﬁsels’ reconuﬁendations. Each offer by MedLink was
substantially below those estimates. It was not until approximgte]y one month prirc‘vr to tnal that
MedLink made its $3001,000,00 offer and its $400,000.00 offer was made after the trial had |
commenced. - A |
_Me‘dLinlk. also relies on jury verdict analysis conducted by one of AIG’é attorneys. The
cases relied on are so factually different from the case at bar that they are not ‘helpful in |
dctermining a settlement value to a particular ﬁ;at’ter. This was obvious to the écmal tﬁal
' couhsel in the case who never relied on such information during their settlement conversations
with the Court.
The Court scheduled a post-verdict _mediatibn to attempt to resolve this matter shc.al-'tly

after the verdict. AIG was requested to send a representation with settlement authority. AlG did
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not send anyone and the matter had to be reset and an order issued for AIG to.send an
appropriate person. AIG did respond to that order and offered $750,000.00 t'orsettle the case
against MedLink desPité the jury’s award of $é,100,000.(-)'0 along with attorneys’ fccé. Tllm
Court was surprised by AIG’s response, but is not taking .it into consideration in any way in

determining the Plaintiff’s Motion for Pre-Judgment Interest. |

IT IS SO ORDERED.

) Q. - -
J%i‘-‘?‘/ _ Date: December 29, 2005

Judge Robert T. Glickman
sitting pursuant to R.C. 2701.10

" RECEIVED FOR FILING

MAR 13 7006

( CLERK
By. eputy
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IN THE COURT OF COMMON PLEAS
CUYAHOGA COUNTY, OHIO
GENERAL DIVISION

ANDREA BARNES, as Executrix of CASE NO. 455448
NATALIE BARNES, Deceased, . : : ,
. JUDGE ROBERT T. GLICKMAN

Plaintiff

* UNIVERSITY HOSPITALS OF

)
)
)
s~ ) - AMENDED JOURNAL ENTRY
)
. CLEVELAND, et 2., )
: )
)

'Defcnda'm.ts, '

Do to a secretarial error, the Coﬁﬁ's March 10, 2006, journé! entry ru]ing._ on the
'Pla.inti-ff‘s Motion for Prc-Judgment Iﬁterest was incomplete. This Aﬁéndcd Joumai Enfry .
completes that prévious_ entry. |
Afull heaﬁng was had on the Plaintiff’s Motion for Pré-Judgmént_Iﬂtere_st; At séid
hearing all parties had the opportunity to present-evide-nce. The parties also agreed by
stipulation to present the testimony of James Malone,- Esq. and the completed tcstimdny of John
Coyne, Esq. by way of deposition trénscript. The Court has had the opportu_nity to review those
transcripts as well és the ﬁwsgﬁpts of other witnesses that were filed in connection with the
Motion fqr Pre-Judgment Interest.
In order to reéeive pre-judgment interest a party must prove that the nbn-iri_ﬁving party
failed td rﬁakc a good faith effort to settle the case. Moskovitz v. Mt. Sinai Medical Ctr. ( 1994),
WAR 1 4 2006
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69 Ohio St. 3d 638. In order to determine whether a party made a good faith effort to seftle a
matter the court must consider whether that party:

-{1) fully cooperated in discovery proceedings, (2) rationally evaluated his Fisks ‘
and potential liability, (3) [had] not attempted to unnecessarily delay any of the -
proceeding, and (4) made a good faith monetary settlement offer or responded in

- good faith to an offer from the other party.

Kalain v. Smith (1986), 25 Ohio St. 3d 157, .159'. The ﬁloving party is not required to proi"e that
the non-moving party acted in “bad faith.” /d. The burden of making a “good faith é_ffort'to
settle” does not require parties in afl cases to make a settlement offer. Jd. thn é party haé a
“good faith, objectively reasonable belief that he has no liability, he need not make @ mOnetaryl ‘
settlement offer.” d.; Iammarinb 12 Magﬁire (2003), Cuyahoga Cty. App No. 80827 at 11,

The State of Ohlo allows f'or an awa.rd of pre-_;udgment interest and has enacted R.C. -
1343.03(C) to Speclﬁcally state the law regardlng when pre-judgment interest should be
awarded. R.C. 1343.03(C) states in pertinent part:

(1) If, upon motion of any party to a civil action that is based on tortious conduct,
that has not been settled by agreement of the parties, and in which the court has
rendered a judgment ... for payment of money, the court determines at a hearing
held subsequent to the verdict ... in the action that the party required to pay the -
money failed to make a good faith effort to settle the case and that the party to

- whom the money is to be paid did not fail to make a good faith effort to settle the
case, interest on the judgment .., shall be computed as follows: '

...{c) ...for the longer of the fo]]omng periods:

(i) From the date on which the party to whom the money is to be
paid gave the first notice described in division (C)(1)(c)(i) of this section
to the date on which the judgment ... was rendered. The period described
in division (C)(1)(c)(i) of this section shall apply only if the party to
whom the money is to paid made a reasonable attempt to determine if the
party required to pay had insurance coverage for liability for the tortious
conduct and gave to the party required to pay and to any identified insurer

. written notice in person or by certified mail that the cause of actlon had
: accrued

(ii)From the date on which the party to whom the money is to be
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paid filed the pleading on which the Judgment . was based to the date on’
which the judgment was rendered |

The trial court is charged wnlq making a “finding of fact” as to wﬁeﬂler pre-jtidgmgnt
interest should be awarded. Algood v. Smith (April 20, 20'00), 8“71 -Dist. App. No. 76121, Itis
believed that the trial c-ourt is in the best decision to determine whether the parties eﬁgaged ina
“good faith” effort to settle a case. Urban v. Goodyear Tire & Rubber Co. ‘(Dec. 7, 2000),'_ gt
Dist. App. No. 77162. This Court is aware that the vast majority of any attempts to settle this
matter occurred whilé this matter was on the ddcket of Judge Ann Mannen, Inj orderto
" éppr_opﬁately educate this. Court as to what, if any, settlement negotiations occurred while Judge
Mannen prcsidéd over the matter, th: ;Sarties coﬂductcd an cxt_ensi\.ie hearing and -w_ere penniﬁed
to brief this issﬁe without l'imitatior_l.' The Courtrdo.es recognize tﬂat the law permits a reﬁew of _
_. the evidenrce preégnted at trial, rtl*..le prior rulings of the trial coﬁrt, the injuries invdlved, and the
defenses available whéthef or not they were referenced during the pre-judgment_ inu;rest hearing;
Galvez v. Thomas F. MeCafferty Health Ctr. (May 30, 2002), 8 Dist. App. No. 80260.

| FACTUAL HISTORY

‘This matter was filed before the Court of Commbn Pleas of Cuyahoga County, Ohio, on
_Deccmber 4, 2001.- The matter was filed by the Plaintiff because she pdsi_ted that the Defendants
negligently abandoned Natalie Barnes during her rcgularly scheduled dialysis treatment. The ‘
MedLink Defendants (“MedLink”) were included in the action because they had been hired to
provide a “sitter,” or a pérson who wbuld maintain constant surveillance on Natalie‘Bames
. during dialysis. The Plaintiff alleged, and the jury concluded, that Natalie Bamnes suffered an air
embolus due to the removal of her dia]ysié catheter. The jury further concluded that MedLink
was negligent in hiring and assigning an unqua]iﬁed ﬁerson to sit witﬁ Natalie Ba:hc_s. The

jury’s final conclusion was that the negligence of the Defendants proximately caused the injury
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to Natalie Barnes that eventually resulted in her death.

The parties conducted extensive digcovery in this matter. Further, the Court determines
that MedLinic fully cooéerated in the pre-trial discovery ﬁrocess._ ~The Plaintiff has aiguec] that
tﬁe Court should consider MedLink’s level of cooperation during discovery that occurred after

the verdict to allow the Plaintiff to submit this motion. This Court will not take that discovery

pche_ss into considcratib_n in deciding whcthcf pre-judgment should be awarded in this matter.
However, the informati(;n glf;aned during the p{ﬁ-lﬁal di;covcry pro.cess is helpful in
determining whether MedLink’s settlement posture was taken‘rin “éo_od faith.”

At th’i:_- outset of diécovcry several aggravating facts came to light that were particularly -
da:.naging to MedLink. 'Some of the factors that shed particilar light on the strength of the

* Plaintiffs case are as follows: -

1. MedLink’s Supervisor of MRDD, Cindy Fribley, confirmed that MedLink
' was informed that its employee was to stay with Natalie Bames at all
times in order to avoid injury. Ms, Fribley also confirmed that Endia
Hill’s (the sitter in question) statement that she was unaware that she had
to remain with Natalie Barnes was untrue. Ms. Fribley had personally
instructed her of the importance of remaining with Natalie Barnes. Ms.
Fribley also testified at deposition that she did not believe MedLink
should have accepted the assignment to supervise Natalie Barnes because
of her significant medical issues. She questioned whether MedLink could
_provide for Ms. Bamnes saftly, but her objection was overruled by her
superior. '

2. The deposition of MedLink’s Administrator, Robert Louche, demonstrated
a person who would not make a good witness and also brought other
damaging factsfo light. Mr. Louche testified that Endia Hill was a liar
who could not be frusted. Up to that point, MedLink’s counsel relied on
Ms. Hill’s testimony that she had been instructed to leave Ms. Barnes by a
University Hospital employee. Mr. Louche destroyed the credibility of
that that theory. Mr. Louche also testified that Hill had lied to MedLink
about her background, but a simple review of her employment application
revealed that Ms. Hill should never have been hired by MedLink in the
first place. '

3 Endia Hill testified at deposition that she did have a high school diploma
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and had been convicted of Felonious Assault. There was a further -
criminal history involving Passing Bad Checks. Ms. Hill had indicated on
her employment application that she had been convicted of a crime and
did not allege that she had a high school diploma. Her felony background
alone, which was disclosed in her employment application, should have
disqualified her from employmcnt with MedLink.

4, The deposition of Anne-Marie Vcrn_on, who had been a sitter employed by

- MedLink to sit with Natalie Barnes during dialysis, also hurt MedLink’s
" case. Ms. Vemon confirmed that she had been instructed to remain with
Ms. Barnes at all times., Ms, Vernon testified that she was instructed that
Ms. Barnes would pull on her catheter and she was to prevent this from
happening in order to avoid injury. Ms. Vernon was able to prevent Ms.
Barnes from pulling on her catheter.

The bad facts of this case left MedLink with only its theory that the removal of the
catheter did not lead to Ms. Bamnes cardiac arrest and its removal was merely coincidental to her
injury. Basically, MedLink’s deferise was that they were negligent in hiring Endia Hill and R
" Endia Hill was negligent in leaving Ms. Barnes, but said negligence did not pfoximately cause
Ms. Bames cardiac arrest and eventual death.

© MedLink’s proximate cause defense was supported by qualfﬁed expcrt testimony at trial,
as was the Plaintiff’s theory that the catheter removal was the proxn'natc cause of Ms. Bamnes’
injury and eventual death. However, MedLink's mcred1bly competent counsel was forced to
deal with the fact that Defendant Univers:ty Hospital’s pers’onncl had made an 1n1_t1a] dlagnosm
of cardiac arrest caused by air embolus contemporaneously with the injury. In fact, Dr. Wish, an
expert relied upon by the Defendants, made a sworn affirmation of such in the medical record -
prior to any lawsuit. A further problem was that Ms, Barnes was suffering from the onset of
kidney failure and was under the care of a nephrologist. However, only the Plaintiff obtained the
testimony of an expert in that field at trial. MedLink called Dr. Steven Nissen, an cmir;chtly

qualified cardiologist. The absence of an expert in the field of nephrology certainly hurt

MedLink with the jury.
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MedLink’s proxin;éte cause defense was éxpeniy prcsentéd by two superb defense |
cqunsel who did the absolute best job possible given the evidence and expert opinion évailable.r
However, the jury concluded that the Iﬁchink’s negligence was the proximatt;: cause of Natalie
Barnes’ injury and death. |

Anothgr prablem faciﬁg MedLink was the psychiatric diagposis of Andreg Barnes. Mis.
Bairnes was forced to endure her daughter’s cércllié.c arrest and to maké the deéisiqn to terminate |
life suﬁport. The result was cétastrophic to her mentaI héa]th and alI(.)wcd-thc Plaintiff to present
the jury with a second victim. This was known priof to trial and sho'u]‘d have been taken into -
consideration in any settlement discussions. |

SETTLEMENT HISTORY '_

The Plaintiff made an initial dgmand of all Defendants of $6,000,000.00. MedLink
indicated to Plaintiff that only $2,000,000.00 in Iiabilrity coverage existed for this 'mafter._ In
Tesponse to that representation, the Plaintiff reduced her demand of MedLink to _$2,000,000,00. '
MedLink was aware that thé. Piaintiﬂ' was attempting to seek both compensatory and puniti_vg
damages at the outset of tl.lis' matter. MedLink’s counsel also inférrhed t.hem that an award of
attorneys’ fees would be possible in the event that there was a.n award of punitive damages,

App_ropﬁately, MédLink’s counsel moved for surninary judgment regarding the
Plgihtiffs pi'ayer for punitive damages. While that motion was pending, Me.dLix-l.k’s employees | |
and rep?esentat.ives contacted their insurance carrier (“AIG"}) and requested that tﬁc mattt;r be
resolved witlﬁn “policy limits.” The Court recognized that such requests are routinely made in
order to preserve a bad faith claim against the insurance carrier and will give those
communications thé weight they deserve. It should be noted that MedLink, at any tirmc,r could

have offered to supplement a monetary offer of its own.
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Plaintiff's counsel continued td warn Me;iLink that it faceﬁ a legitimate Possibﬂity-of a |
large plaintiff’s verdict that could include punitive damages. Plaintiff’s counsel informed
MedLink of a recent settlement of a wrongfu] dcath / medical malpractlce case mvoIvmg dlalysxs
for $4,750, 000.00. Plaintiff's counse] also informed MedLink that they had employed a “mock |
jury” in this matter that awarded the Plaintiff verdicts ranging from $8,500,000.00 to
$10,000,000.00. | |

In-car]y 2004 'thé partlies agTeed to mediate this matter. At thét tirﬁc MedLink'offe;ed a

. settlement package with a present day valué of $75,000.00. Approljriately, the Plaintiff left the
medxatlon This resulted in another correspondencc from MedLink pcrson.nel requestmg that
AIG settle the matter within the pohcy limits. -‘

The Court denied MedLink’s Motion for Summary Judgment regarding the puniti\)c '.
damages ¢laim on April 1, 2004. This was a tremendous blow to MedLink and defcnse counsel
stated to AIG in a correspondence that there was a “rcasonab]e threat that a jury would award -

_ punitive damages well into “seven figures.” One disturbing aspect of that lettcr of April 13,
2004, was defensé counsel referencing that the Plaintiff had been informed that MedLink had,:
insurance coveragé with a policy limit of $2,000,000.00, but had not beén informed of an excess

‘policy with arir additional $10,000,000.00 in coverage. The Court is unsure how 16_1'1g this
informatio.n was kept from the Plaintiff after it was discovered, but one daj waS too long. A true

. injustice ﬁould have occurred had a settlement Bgen reached while the Plaintiff remainéd

ignorant of that coverage. The in-surance company was informed of the local rule requiring

éucndancc of a representative with settlement authority at the final pre-trial, but AIG elected not

to send an adjustor to that hearing, | o

Qualified defense counsel had communicated to AIG that the chances of a defense
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verdict were as low as twenty pcrcent'-(20%) after the sumaw judgmeﬁt ruling' émd that 5
punitive damages award of $3,000,000.00 was “possible.;’ Surprisingly, this resulted in AIG |
electing to break off settlement negot&ations. _ |

By April 19, 2005, just weeks prior to trial, MedLink did ﬁake an offer of $300,000.00
apainst a demanci of $2,300?000.00. This occurred after a second mediation sessiop.- Defense
counsel then informed an AIG- representative that Andrea Bamés héd been conﬁned_ toa "home
for the mentally disturbed” due to depreésion. |

On April 22, 2005, Plaintiffs counsel reduced théir_ demand to $2,150,000.00 and senta
correspondence detailing the strenéth of tﬁeir.caSe. In response, an attorney retéiﬁed by AIG

, coﬁmunicated wilth MedLink’,s personal counsel tﬁat AIG woﬁld'ﬁnd $500,000.00 of aﬁy
sctt]ement; For some reason a $506,_000.00_ offer was never coﬁununicated to th.é-Plaintiﬂ.' a-t-an'y 7
time duﬁng this iﬁattc_r. Defense counsel testified at hearing that he was unaware that AlG had
agreed to issue $500,000.00 in authority even though' he was charged with ncgﬁﬁating with the
Plaintiff in this matter. | | '.

After a jury was ‘se]ect’ed, but prior to.opening s_tatementé, an.o'ffer of $400,000.00. wa_é"
communicated by MedLink to the Plaintiff. This was the ]a_s.t offer made by MedLink prier to
the verdict. The Court was surprised by the Iack of on-gbing settlement negotiations. during the
trial of this matter, as the case that went to jury was i;lcrcdibly damaging to MédLink; At one | :
point, MedLink's representative at the trial, Cin’dy Fribley, testified that MedLink “_put i)roﬁts_
over safety” by accepting the Natalie Barnes assignment and employing Endia Hill, Thronghout
ﬁe trial, there were representatives of MedLink and AIG present. AIG employed appeﬂate and
punitive damage counse! to monitor the case each day. On various occasions, the Court

encouraged those individuals to pursue settlement given how the case was progressing. Similar

Appx. P. 0086



advice was communicated by trial counsel to AIG, but to ﬂo avail.
| | LAW & ANALYSIS
The Plaintiff argues that MedLink aid not enter i1'1.t0 good faith negotiations and pre-
judgment in{ercst_ should be awarded. MedLink argues that its pfoximatc cause dgfcnéé
precludes such an award and that it did negotigte in good faith; The Court agrees that MedLinl::’_s
only defense {o this case was to argue proximate cause. This was especially true given the
damning evidence against the company. However, the proximate cause defense did not obviate
MedLink’s responsibility to negotiate in good faith. Loder v. .I.Burger (1996), 113 Ohio App. 3d
669, 675. EQen assumning, arguendo, that MedLink rationally believed its proximate cause
defcnsc; MedLink did riét rationallf evaluate fhe r'islks and potential liabiiity of the trial. _Urban.
supra, at 9.
MedLink points out that numerous counsel evaluated this matter and placed a seftlement

value or a verdict estimate at sub'stantiall-y below the jury verdict. However, those estimates
. were comp]eied. prior to the Court’s summary judgment ruling. Further, at no time d:id' MedLink

make an offer.tha.t corresponded with counsels’ recommendations. Each offer by MedLink was

substantially below those estimates. It was not until approximately one month prior to trial that
| Mchink ‘made itsr$300,000.00 offer aﬁd its $400,000.00 offer was made after the trial had
.commenccd.

| MedLink a]sﬁ relies on jury verdict analysis conducted by one of AIG’s attorneys. The

cases relied on are so factually different from the case at bar-that they are not helpful in

determining 2 settlement value to a particufar matter. This was obvious to the actual trial

counsel in the case who never relied on such information during their settlement conversations

with the Court.

Appx. P. 0087



¥

The Court scheduled a post-verdict mediation to attempt to resolve this matter shdrtly R
after the verdict. AIG was requested to send a representatlon with settlement authority. AIG dld
not send anyone and the matter had to be reset and an order xssued for AIG to send an |
appropriate person. AIG did respond to that order and offered $750,000.00 to settle ‘the case
against MedLink despite the jury’s award of $6,100,000.00 along with attorneys’ fees. The
Cﬁurt was surprised by AIG’S response, but is not taking it into considera;ion in any way in 7
determining the Pl_aintiffs Motion for Pre-Judgrhent Interest.

" The Court ﬁnds that MedLink failed to make a good faith moﬁctary settlement offer. The
offers made by Mchink v.vere substantially below the true seftlement value of the case. The
Couﬂ notes that the caser ;was -pcnding for over two };rears pribr to MedLink making any 6.ﬁ'er and
that offer was for $75 000.00 in a wrongful death action. During that two year period MedLink |
attomeys evaluated this case as bemg one that would most likely result in a Plamtlff’s verdict
and every evaluator put thc value of the case at substanna]]y over $75,000.00. Whlle MedLmk

did raise its offer to $300, 000 00 approximately one month pnor to trial, MedLmk’s exposure

“had risen sxgmﬁcantly by that time. The record reflects a fa:lurc on the part of MedLink to enter

into good faith settlement negotiations in this matter.
The Cduft has the responsibility to calculate pre—judgment interest. The Court finds R.C.
1343.03(C)(1)(c)(ii} is applicable and the interest will begin to accrue on the date of the ﬁhng of

the complaint. The Plaintiff filed her complaint in this matter on December 4, 2001 The Court

_ further finds that pre-judgment interest may only be awarded on the compensatory portion of the

jury’-s verdict againét MedLink. MedLink will receive an off-set for the amount of the award
attributable to any other Defendant. That amount is $310,000.00, méking the total amount used

to calculate prc-judgrncnt interest $2,?90,000.00. The Court will calculate pre-judgment interest
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using the statutory rates currently applicable. The applicaﬁe statutory rate was ten perc'ent
(10%) until June 2,2004. The statutory rate for the rémainder o0f 2004 was four per’c_:ént (4%).
The épplicable statutorf rate for 2005 waé five pe;cént (5.%).

: Fro'}n' Decerﬁber 4, 2001 unﬁ] May 12, 2005, the P]aiﬁtiff is awarde.d $896,381 .99 in pre-
Jjudgment interest. | -

~ There are no ﬁarther pending motions before this Court in the above captioned matter.

The MedLink Defendants have filed a Notice of‘ Appeal in this matter and there is no just reason

why that appeal should not proceed forthwith.

IT IS SO ORDERED.

m; { ! % ) Date: March 14, 2006
Judge Robert T. Glickman
sitting pursuant to R.C. 2701.10
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OH ST § 2701.10 | . Pagel
R.C. § 270110

c _

BALDWIN'S OHIO REVISED CODE ANNOTATED .

TITLE XXVII. COURTS--GENERAL PROVISIONS--SPECIAL REMEDIES

CHAPTER 2701, COURTS OF RECORD--GENERAL PROVISIONS
=2701,10 Parties may agree to have certain determinations in a case made by a retired judge; judges
to register with courts in which they wish to serve

(A) Any voluntarily retired judge, or any judge who is retired under Section 6 of Article IV, Ohio Constltutmn
may regrster with the clerk of any court of common pleas, municipal court, or county court for the purpose of
.receiving referrals for adjudication of civil actions or proceedings, and submissions for determination of specific
issues or questions of fact or law in any civil action or proceeding, pending in the court. There is no limitation
upon the number, type, or location of courts with which a retired judge may register under this division. Upon
registration with the clerk of any court under this division, the retired judge is eligible to receive referrals and
submissions from that court, in accordance with this section. Each court of common pleas, municipal court, and
county court shall maintain an index of all retired judges who have registered with the clerk of that court pursuant
to this division and shall make the index available to any person, upon request.

(B)Y(1) The parties to any civil action or proceéeding pending in any court of common pleas, municipal court, or -
county court unammously may choose to have the action or proceeding in its entirety referred for adjudication, or
to have any specific issue or question of fact or law in the action or proceedmg submitted for determination, to a
3udge of their choosmg who has reglstered with the clerk of that court in accordance with dmsnon {A) of this
section, .

If the parties unanimously do choose to have a referral or submission made to a retired judge pursuant to this
section, all of the parties to the action or proceeding shall enter into a written agreement with the retired Judge that
does all of the following:

(a) Designates the retired judge to whom the referral or submission is to be made;

(b) If a submission is to be made, describes in detail the specific issue or question to be submitted,

(c) Indicates either of the following:

(i) That the action or proceeding in its entlrety is to be referred to, and is to be tried, determined, and adjudicated
by that retired judge;

(i1) Indicates that the issue or question is to be submitted, and is to be tried and determined Sy that retired judge. -
(d) Indicates that the parties will assume the responsibility for providing facilities, equipment,'and personnel
reasonably needed by the retired judge during his consideration of the action or proceeding and will pay all costs

arising out of the provision of the facilities, equipment, and personnel;

(e) Identifies an amount of compensation to be paid by the parties to the retired judge for his services and the
manner of payment of the compensation.

(2) In any case described in division (B)(1) of this section, the agreement shall be filed with the clerk of the court
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or the judge before whom the action or proceeding is pending. Upon the filing of the agreement, the judge before
whom the action or proceeding is pending, by journal entry, shall order the referral or submission in accordance
with the agreement. No referral or submission shall be made to a retired judge under this section, unless the parties
to the action or proceeding unanimously choose to have the referral or submission made, enter into an agreement of
the type described in division (B)(1) of this section with the retired judge, and file the agreement in accordance
with this division.

(€) Upon the entry of an order of referral or submission in accordance with division (B)}2) of this section, the
retired judge to whom the referral or submission is made, relative to the action or proceeding referred or the issue
or question submitted, shall have all of the powers, duties, and authority of an active judge of the court in which the
action or proceeding is pending. The court in which the action or proceeding is pending is not required to provide
the retired judge with court or other facilities, equipment, or personnel during his consideration of the action,
proceeding; issue, or question. The retired judge shall not receive any compensation, other than that agreed to by

- the parties and the retired judge, for his services during his consideration of the action, proceeding, issue, or
question,

(D) A retired judge to whom a referral is made under this section shall try all of the issues in the action or .
proceeding, shall prepare relevant findings of fact and conclusions of Jaw, and shall enter a judgment in the action
ot proceeding in the same manner as if he were an active judge of the court. A retired judge to whom a submission
is made under this section shall try the specific issve or question submitted, shall prepare relevant findings of fact
or conclusions of law, shai! make a determination on the issue or question submitted, and shall file the findings,
conclusions, and determination with the clerk of the court in which the action or proceeding is pending. Any
judgment entered, and any finding of fact, conclusion of law, or determination of an issue or question made, by a
retired judge in accordance with this section shall have the same force and effect as if it had been entered or made
by an active judge of the court, and any appeal from the judgment, finding, conclusion, or determination shall be
made as if the judgment had been entered, or the finding, conclusion, or determination had been made, by an active
judge of the court.

(E) Any judge who registers with any court in accordance with division (A) of this section may have his name
removed from the index of registered retired judges maintained by that court at any time after the reglstratlon On
and after the date of removal of the name of a retired judge from the index of a court, the retired judge is not
eligible under this section to receive referrals or submissions from that court.

{F) This section does not affect, and shall not be construed as affecting, the provismns of section 141.16 of the
Revised Code. This section does not apply to any action or proceedmg pending in a small cIalms division of a
municipal court or county court.
Current through 2007 Files 1 to 24 of the 127th GA
(2007-2008), apv. by 8/12/07, and filed with the Secretary
of State by 8/12/07,

. Copr. © 2007 Thomson/West.

" END OF DOCUMENT
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BALDWIN'S OHIO REVISED CODE ANNOTATED
SUPREME COURT RULES FOR THE GOVERNMENT OF THE JUDICIARY
~+Gov Jud R VI Reference of civil action pursuant to section 2701.1¢ of the Revised Code -

Section 1, Authority; registration; eligibility

(A) Parties to a civil action or proceeding pending in a court of commeon pleas, municipal court, or county court
who agree to have their action or proceeding referred or issue or question submitted to a voluntarily retired judge

© pursuant to section 2701.10 of the Revised Code shall refer the action or proceeding or submit the issue or question
according to the prowszons of this rule and that section,

(B) To be eligible for the referral of actions or proceedings or submission of issues or questions, a retired judge
shall register with the appropnate clerk of courts in accordance with section 2701.10 of the Rewsed Code and shall
file a retired judge registration form with the Supreme Court.

Y A voluntarily retired judge or a judge retired under Article IV, Section 6(C) of the Chio Constitution may
register pursuant to section 2701,10 of the Revised Code.

(2) As used in this rule, “voluntanly retlred Judge" means any person who was elected to and served on an Ohio
court without being defeated in an election for new or contmued service on that court, "Voluntarily retired Judge
does not include either of the following:

(2) A judge who has been removed or suspended without reinstatement from service on any Ohio court pursuant to
the Supreme Court Rules for the Government of the Judiciary or who has resigned or retired from service while a
complaint was pending under those rules;

(b) A judge who has resigned from office between the date of defeat in an election for further service on that court
and the end of his or her term.

(D) A retired judge who registers and is selected to receive referrals and submissions pursuant to section 2701.10
of the Revised Code may accept assignments from the Chief Justice of the Supreme Court pursuant to Article IV,
Section 6(C) of the Ohio Constitution.

Section 2. Reference procedure

(A) Upon the consent of all parties to a civil action or proceeding pending in any court of common pleas, municipal
court, or county court, the parties shall notify the court of their agreement to have the action or proceeding referred
for adjudication or have any specific issues or questions of fact ot law in the action or proceeding submitted for
determination to a retired judge of their choosing who is eligible to accept referrals or submissions, The parties
shalj file with the clerk of courts in which the action or proceeding was pending a copy of the written agreement
and-exchange copies between or among themselves, The agreement shall comply with the requirements of section
2701.10 of the Revised Code and serves as the notice of the intention of the parties to refer the action or
proceeding, or submit an issue or question in the action or proceeding, to a retired judge pursuant to that section.

(B) After the agreement is filed with the clerk, the judge before whom the action or proceeding is pending shall
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order the referral or submission in accordance with the agreement or any amendment to the agreement,
Section 3. Trial procedure

(A) The Ohio Rules of Civil Procedure and the Ohio Rules of Evidence apply. to actions or proceedings referred o
issues or questions submitted to a retired judge pursuant to section 2701.10 of the Revised Code. :

(B) Within a reasonable time after accepting the referral or submission, the judge shall schedule a pretrial
conference. An order shall be filed with the clerk of courts that includes all of the following:

(1) The issues to be decided by the judge;

. (2) A determination as to whether the case shall be submitted entirely on documentary evidence or if oral testimony
is required; : . :

(3) A date for completion of discovery,

(4) A trial date or, if the case is to be submitted to the judge on doéumentary evidé'nce alone, a date for Submission;
(5) Any other mattéfs agreed upon by the parties at the pfetrial conference;

~ (6) Any other matters resolved before trial, | |

(C) At the conclusion of the trial or after submission on documentary evidence, the judge may direct the parties to
file post-trial memoranda. The judge shall decide the case promptly.

(D) The decision of the judge shall be in writing and contain separate findings of fact and conclusions of law, The
judge shall file a copy of the decision and a judgment entry with the clerk of courts and direct the clerk to serve
copies of the decision and judgment entry on all the parties.

(E) If the judge dies or becomes incapacitated before filing a decision and judgment entry in a case with the
appropriate clerk of courts, the parties shall notify the court in which the action or proceeding was pending and the
clerk shall return the action or proceeding to the regular docket of the judge to whom it originally was assignt_:d.
Section 4. Anthority of Chief Justice; code of judicial conduct

. (A) The Chief Justice of the Sﬁpreme Court shall have the same authority over actions or proceedings referred or

issues or questions submitted pursuant to section 2701.10 of the Revised Code and this rule as in all other cases,

(B) A judge selected pursuant to section 2701.10 of the Revised Code shall comply with the Code of Judicial
Conduct,

~ Section 5, Appendix of forms

The following forms are intended for illustration only. Substantial compliance with the prescribed forms is
sufficient. Minor departures that do not negate substantial compliance shall not render void forms that are
otherwise sufficient, and the forms may be varied when necessary to meet the facts of a particular case.

Form Table of Forms
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RETIRED JUDGE REGISTRATION FORM

REGISTRATION OF RETIRED JUDGE : .
DGREEMENT FOR REFERRAL OR SUBMISSION TG RETIRED JUDGE

ORDER OF REFERRAL OR SUBMISSION TO RETIRED JUDGE

A

(1)
INDEX OF RETIRED JUDGES
. REGISTRATION FORM *
R.C. 2701.10
IN THE COURT OF COUNTY:
' Name: :
Address:

Telephone Number:
"Social) Security Number:
(Optlonal for payroll purposes only)

I, . hereby place my name on the index of retired judges in this
court. In doing se, I state that I have raegistered with the Supreme Court of
Ohio as a retired judge and I am eligible for service as a retired judge
‘under the Constitution and laws of Ohio. I further state that, upon removing
my name from registration with the Supreme Court of Ohio, I shall notify this

¢court in writing.

. Bignature

Date

* TQ BE FILED WITH THE -APPROPRIATE LOCAL CLERK OF CQURT.

(2}
THE SUPREME COURT QF QHIO
30 East Broad Street
Columbus, Chio 43266-0419

REGISTRATICON OF RETIRED JUDGE *
R.C. 2701.10

Mame:
BAddress:

Telephone Number:
Social Security Number:

© 2007 Thomson/West. No Claim to Orig, U.8. Govt. Works, -
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Date of Birth:

Undefgraduate and graduate education {include schools, graduation date(s) and
degree(s) conferred): '

Law school education (include graduation date):

Judicial experience ({include administrative experience):

Date of retirement from judicial service:

Area(s) of expertise (based upon legal and judicial experience, other career
‘experience, and scholarly pursuits): :

Publications;

I state that the information contained on this form is correct,

Signature Date

* TQO BE FILED WITH THE SUPREME COURT OF OHIO

o (3)
IN THE COURT OF COMMON PLEAS
] COUNTY, OHIO

CASE NO.

ASSIGNED JUDGE

)

)

Plaintiff{s) )
)

)
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C.D. ) AGREEMENT FOR REFERRAL OR
' ' . ) SUBMISSION TO RETIRED JUDGE
Defendant{s} ) PURSUANT TO R.C. 2701.10
1. Plaintiff(s) . and ' and defendant(s) and
do hereby agree that this case shall be transferred to '
a Retired Judge, who shall: (check appropriate item)
(1} a. Hear and determine all issues of law and fact which may hereafter

arise in this case, receive evidence, and render a judgment-
adjudicating the action or proceeding in its entirety, including
all post-trial proceedings, 1f any. :
) b. Hear and determine issues of law and fact, receive evidence, and
' render a decision with respect to the following specific issue(s)
‘or question{s} only:

2.. The parties heretc agree to assume the responsibility for providing all
facilities, equipment, and perscnnel reasonably deemed necessary by the
Retired Judge during his or her consideration of the action or proceeding
referred, or the issue(s) or guestion(s) submitted, and that they will pay
all costs arising out of the provision of the facilities, equipment, and
personnel. :

3. The parties hereto agree to pay the sum of § (per diem) or

b3 (per hour) plus all reasonable expenses lncurred incident to the
conduct of the proceedings. Payment of all amounts due and owing to the
Retired Judge for his or her services shall be made at such times and in such
amounts as the parties hereto and the Retired Judge may .find mutuvally
agreeable. *

4. If any different or additional terms and conditlons are desired by the
parties hereto and the Retired Judge, the same will be appended hereto and
signed by the parties and the Retired Judge.

THIS AGREEMENT entered into this day of , 19,
Plaintiff(s):

Defendant(s):

Retired Judge:
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(4)
IN THE COURT OF COMMON PLEAS
COUNTY, OHIO

SUBMISSION TQ RETIRED JUDGE
PURSUANT TO R.C. 2701.10

A.B. } CASE NO.
}
Plaintiff(s) } .
V. ) ARSSIGNED JUDGE
)
C.D. } " ORDER OF REFERRAL CR
}
}

Defendant (s)

The parties having elected to have a duly registered Retired Judge ({(act as an

adjudicator of the action between them in its entirety, including all
past—-trial’ proceedings, if any) {(decide the particular issue(s) of fact andor
law which they have set forth in their agreement}; and it appearing that they
and the Retired Judge have filed their written agréeement concerning this
{referral) (submission) with this Court:

IT IS HEREBY ORDERED that this case is transferred, pursuant to R.C, 2701.10,
to : , a duly registered Retired Judge, as provided in their

agreement. Should the Retired Judge become unable, for any reason, to fulfill
the agreement, the case will revert to the docket of this Court for further
proceeding.

The Clerk of this Court is hereby ordered to deliver to ; the.
Retired Judge, a complete copy of the court file in this case, including
copies of all documents filed as of the date of this order. Henceforth,
copies of all documents filed with this Court shall alsc be served upon the
Retired Judge at an address he or she shall provide to the parties.

Dated: _
: Judge of the Court of Common Pleas

Current with amendments received through 4/9/07

Copr, © 2007 Thomson/West,

END OF DOCUMENT
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FORM 3. AGREEMENT FOR REFERRAL OR SUBMISSION TO RETIRED JUDGE
€)
IN THE COURT OF COMMON PLEAS

COUNTY, OHIO

AB.) CASE NO.

Plaintiff(s) ) ASSIGNED JUDGE

- v.) AGREEMENT FOR REFERRAL
) OR SUBMISSION TO RETIRED
-C.D.) JUDGE PURSUANT TOR.C.
Defgndant(s) )2701.1¢ _ |
1. Plaintiff(s) ~__and = and defendant(s) and

do hereby agree that this case shall be transferred to , a Retired Judge, who shall:
(check appropriate item) E _

() a. Hear and determine all issues of law and fact which may hereafter arise in this case, receive
evidence, and render a judgment adjudicating the action or proccedmg in its entirety, including
. all post-trial proceedings, if any.

() b. Hear and c_letérmine issues of law and fact, receive evidence, and render a decision with
respect to the following specific issue(s) or question(s) only:

2. The parties hereto agree to assume the responsibility for providing all facilities, equipment,
and personnel reasonably deemed necessary by the Retired Judge during his or her consideration
of the action or proceeding referred, or the issue(s) or question(s) submitted, and that they will

- pay all costs arising out of the provision of the facilities, equipment, and personnel.

3. The parties hereto agree to pay the sum of § (per diem) or $ (per hour) plus all
reasonable expenses incurred incident to the conduct of the proceedings. Payment of all amounts
due and owing to the Retired Judge for his or her services shall be made at such times and in
such amounts as the parties hereto and the Retired Judge may find mutually agreeable.

4. If any different or additional terms and conditions are desired by the parties hereto and the-
Retired Judge, the same will be appended hereto and signed by the parties and the Retired Judge.

Appx. P. 0098



THIS AGREEMENT entered into this

day of

Plaintiff(s):

Defendant(s):

Retired Judge:

[Effective: January 1, 1989.]
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C
Baldwin's Ohio Revised Code Annotated Currentness
Constitution of the State of Ohio (Refs & Annos)
g Article IV. Judicial (Refs & Annos})

=0 Const IV Sec. 6 Election and compensation of judges; mandatory retirement; assignment of
retired judges : ,

~ (A} (1) The chief justice and the justices of the supreme court shall be elected by the electors of the state at large,
for terms of not less than six years, o

(2) The judges of the courts of appeals shall be elected by the electors of their respective appellate districts, for
terms of not less than six years. '

(3) The judges of the courts of common pleas and the divisions thereof shall be elected by the electors of the
counties, districts, or, as may be provided by law, other subdivisions, in which their respective courts are located,
for terms of not less than six years, and each judge of a court of common pleas or division thereof shall reside
during his term of office in the county, district, or subdivision in which his court is located.

(4) Terms of office of all judges shall begin on the days fixed by law, and laws shall be enacted to prescribe the

times and mode of their election.

(B) The judges of the supreme court, courts of appeals, courts of common pleas, and divisions thereof, and of all
courts of record established by law, shall, at stated times, receive, for their services such compensation as may be
provided by law, which shall not be diminished during their term of office, The compensation of all judges of the
supreme court, except that of the chief justice, shall be the same. The compensation of all judges 'of the courts of
appeals shall be the same. Common pleas judges and judges of divisions thereof, and judges of all courts of record
established by law shall receive such compensation as may be provided by law. Judges shall receive no fees or
perquisites, nor hold any other office of profit or trust, under the authority of this state, or of the United States. All
votes for any judge, for any elective office, except a judicial office, under the authority of this state, given by the
general assembly, or the people shall be void. ' , :

{C) No person shall be elected or appointed to any judicial office if on or before the day when he shall assume the
office and enter upon the discharge of its duties he shall have attained the age of seventy years, Any voluntarily
retired judge, or any judge who is retired under this section, may be assigned with his consent, by the chief justice
or acting chief justice of the supreme court to active duty as a judge and while so serving shall receive the
established compensation for such office, computed upon a per diem basis, in addition to any retirement benefits to
which he may be entitled. Laws may be passed providing retirement benefits for judges.

(1973 SJR 30, am. eff. 11-6-73; 132 v HIR 42, adopted eff, 5-7-68)

HISTORICAL AND STATUTORY NOTES

Ed. Note: Former Art 1V, § 6 repealed by 132 v HIR 42, eff. 5-7-68; 128 v 1346, am. eff. 11-3-59; 120 v 746,
am, eff. 1-1-45; 1912 constitutional convention, am, eff. 1-1-13; 80 v 382, am. eff. 10-9-1883; 1851 )

constitutional convention, adopted eff. 9-1-1851. .
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Const. Art. IV, § 6 '
Ed. Note: Art IV, § 6 contains provisions analogous to former Art 1V, § 14, repealed by 132 v HJR 42, eff. 5-7-68.

Ed. Note: Effective date and repeal date for revision of O Const Art IV by 132 v HIR 42 is May 7, 1968. See
Euclid v Heaton, 15 OS(2d) 65, 238 NE(2d} 790 (1968). '

Ed. Note: Guidelines for Assignment of Judges were announced by the Chief Justice of the Ohio Supreme Court
on 5-24-88, and revised 2-25-94 and 3-25-94, but not adopted as rules pursuant to O Const Art IV §5: For the full
text, see 37 OS(3d) xxxix, 61 OBar A-2 (6-13-88) and 69 OS(3d) XCIX, 67 OBar xiii (4- 18-94).

EDITOR'S COMMENT
1990:

This section provides that judges are to be elected rather than appointed, fixes terms of office for justices of the
Supreme Court and judges of the courts of appeals and common pleas courts, and also provides for the
compensation of all judges, prohibits dual office, establishes age seventy as a base date for mandatory retirement,
and allows employment of retired judges on the bench. ' ‘

Under the first Constitution all judges of courts of record were appointed by the General Assembly (justices of the
peace were elected). §8 and 11, Article TI1, 1802 Ohio Constitution, This arrangement worked against the
independence of the judiciary, since the legislature was naturally inclined to appoint and retain judges sympathetic
to its wishes, and on occasion blatantly abused its power of appointment or impeachment. In 1806 two judges were
impeached by an outraged House for holding a statute unconstitutional, and were acquitted by the Senate by only a
single vote. Carrington T. Marshall, 1 4 History of the Courts and Lawyers of Ohio 94-6 (The American Historical
Society, Inc 1934). In 1810, using its appointing power and an imaginative interpretation of the term of offfice
provision, the General Assembly swept all judges and key state officers from office by resolution (called the
"sweeping resolution,” appropriately enough), and appointed new incumbents of more pliable disposition. The-
administration of justice was seriously distupted for a time, and the incident left a lingering aroma of political |
skullduggery. Id., at 97. The appointing power of the General Assembly was marked for extinction by the 1850
Constitutional Convention, and Article I1I, §1 and Article IV, §2 and 3 of the 1851 Ohio Constitution as adopted
made the key state offices and all judgeships elective. This principle has been continued in present §6, Article IV,
Judges are elected by nonpartisan ballot. RC 3505.04, '

Division (B) of this section is taken from §14, Article IV as adopted in 1851, which in turn was based on &8,
Article [1I of the 1802 Ohio Constitution. The provisions for equalizing the pay of all judges of equal rank were
added in 1973. Also, the section formerly prohibited any change in a judge's compensation during term, but this
was amended in 1973 to allow increases but prohibit pay cuts during term.

The retirement provisions in division (C) of this section were added by the Modern Courts Amendment in 1968.
The section provides for mandatory retirement of judges, using age seventy as the base date rather than the

_ mandatory retirement date per se, by prohibiting election or appointment if the judge will be seventy at the time his
term begins. Thus, under this section the mandatory retirement age may be as high as seventy-seven less one day if
a six-year term is involved and the last term begins the day before the seventieth birthday. This section also creates
a pool of additional, experienced judicial manpower by allowing the recall of retired judges to active duty, with
their consent. The measure is sufficiently flexible to permit the Chief Justice to choose only judges who are
physically and mentally able to serve, and to tailor work loads to the individual needs and wishes of the retirees.
Prior to adoption of this measure, it was not possible to employ retired judges to serve as such, since their judicial
powers terminated on leaving office. A complementary measure provides a procedure somewhat akin to
arbitration, by permitting parties to submit a dispute to a retired judge for resolution. RC 2701.10. See
Commentary to §19, Article IV, '
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- CROSS REFERENCES

Additional compensation for common pleas and probate judges computed on county populatlon, 141.05
Administration of courts during civil disorder, Sup R 14
Assignmeﬁt of judges to relieve crowded dockets, 2503.04

Assignment of retired judges, 2743.03; SupR 17

Compensation of county court judges; holding additional offices .forbi_dden, 1907.16, 1907.17
Compensation of municipal court judges; holding additional offices forbidden, 1901.11

Compensation of supreme court justices, and appeals, common pleas, and probate judges; holding
additional offices forbidden, 141 .04

Courts of record parties may agree to submit all or part of a case to a retired judge; judges to reglster with
courts they wish to serve, 2701.10°

Disqualification of judge and assngnment of substitute, 2101.38,2101.39, 2501.13 to 2501 15, 2'701 03,
12937.20;CJIC 2

Election and terms of appeals court judges, 2501.011, 2501.012, 2501.013, 2501.02

Election and terms of common pleas court judges; general and domestic relations d1v1sncm Hamilton
Countyjuvemle division, 2301.01 to 2301.03

Election and terms of probate judges, 2101.02, 2101.021

Election of chief justice ;md justices of supreme court, 2503.02, 2503.03 _
Election years, 3501.02 |

Improper compensation or fees; misconduct, 3.07, 141.13, 2701.12,2921.43

Judge to resign bench before running for other office, Code of Jud Cond Canon 7

Nomination, election, and terms of céunty court judges, 1907,13

Nomination, électioﬁ, and terms of Cuyahoga Couhty juvenile court judges, 2153.03
Nomination, election, and terms of mﬁnicipal court judges, 1901.051 to 1901.08
Nomination of judges, 3513.08,3513.16, 3513.28

Nonpartisan judicial ballot, 3505.04

Per diem and expenses of judges on assignment, 141.07, 141.11
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R.C. § 2903.341

c
Baldwin's Ohio Revised Code Annotated Currentness
Title XXIX, Crimes--Procedure (Refs & Annos)
“® Chapter 2903. Homicide and Assault
& Patient Abuse or Neglect (Refs & Annos)

. =2903.341 Patient endangerment; affirmative defenses
(A) As used in this section:

(1) "MR/DD caretaker" means any MR/DD employee or any person who assumes the duty to provide for the care
and protection of a mentally retarded person or a developmentally disabled person on a voluntary basis, by
contract, through receipt of payment for care and protection, as a result of a family relationship, or by order of a
court of competent jurisdiction, "MR/DD caretaker” includes a person who is an employee of a care facility and a
person who is an emiployee of an entity under contract with a provider, "MR/DD caretaker" does not include a
person who owns, operates, or administers a care facility or who is an agent of a care facility unless that person
also personally provides care to persons with mental retardation or a developmental disability.

(2) "Mentally retarded person" and "developmentally disabled person” have the same meanings as in section
5123.01 of the Revised Code. '

{3) "MR/DD eniployee" has the same meaning as in section 5123.50 of the Revised Code.

{B) No MR/DD caretaker shall create a substantial risk to the health or safety of a mentally retarded person or a
developmentally disabled person. An MR/DD caretaker does not create a substantial risk to the health or safety of
a mentally retarded person or a developmentally disabled person under this division when the MR/DD caretaker
treats a physical or mental illness or defect of the mentally retarded person or developmentally disabled person by
spiritual means through prayer alone, in accordance with the tenets of a recognized religious body.

(C) No person who owns, operates, or administers a care facility or who is an agent of a care facility shall condone,
- or knowingly permit, any conduct by an MR/DD caretaker who is employed by or under the control of the owner,
operator, administrator, or agent that is in violation of division (B) of this section and that involves a mentally
retarded person or a developmentally disabled person who is under the care of the owner, operator, administrator,
or agent, A person who relies upon treatment by spiritual means through prayer alone, in accordance with the tenets
of a recognized religious deriomination, shall not be considered endangered under this division for that reason
alone. '

(D)(1) It is an affirmative defense to a charge of a violation of division (B) or (C) of this section that the actor's
conduct was commitied in good faith solely because the actor was ordered to commit the conduct by a person to
whom one of the following applies:

{a) The person has supervisory authority over the actor.

(b) The person has authority over the actor's conduct pursuant to a contract for the provision of services.

(2) It is an affirmative defense to a charge of a viclation of division (C) of this section that the person who owns,
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operates, or administers a care facility or who is an agent of a care facility and who is charged with the violation is
following the individual service plan for the involved mentally retarded person or a developmentally disabled
person or that the admission, discharge; and transfer rule set forth in the Administrative Code is being followed.

(3) It is an affirmative defense to a charge of a violation of division (C) of this section that the actor did not have
readily available a means to prevent either the harm to the person with mental retardation or a developmental
disability or the death of such a person and the actor took reasonable steps to summon aid. ‘

(E)(1) Except as provided in division (E)(2) or (E)(3) of this section, whoever violates division (B) or (C) of this
section is guilty of patient endangerment, a misdemeanor of the first degree. _

(2) If the offender previously has been convicted of, or pleaded guilty to, a violation of this section, patient
endangerment is a felony of the fourth degree. '

(3) If the violation results in serious physical harm to the person with mental retardation or a de'veldpmental
disability, patient endangerment is a felony of the third degree. . '

(2004 S 178, ff. 1-30-04)

CROSS REFERENCES

‘Criminal records check, 109.572

Criminal records check; form and standard impression sheet; violations prevenﬁng employment; fee;
confidentiality of reports; conditional employment, 5123.081 ‘ :

Testimony of mentally retarded or developmentally disabled victim, 2152.821, 2945.482
Teétimony of mentally retarded or developmentally disabled victim; videotaped testimony, 2945.491
LIBRARY REFERENCES
Assault and Battery €64,
Waestlaw Topic No. 37.
C.J.S. Assault §§ 117 to 119,
R.C. § 2903.341, OH ST § 2903.341
_Current through 2007 Files 1 to 24 of the 127th GA
(2007-2008), apv. by 8/12/07, and filed with the Secretary
of State by 8/12/07. _
- Copt. © 2007 Thomson/West.
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S
BALDWIN'S OHIO REVISED CODE ANNOTATED
TITLE XXIX. CRIMES-—-PROCEDURE
CHAPTER 2929. PENALTIES AND SENTENCING
FELONY SENTENCING

=+2929.18 Financial sanctions

(A) Except as otherwise provided in this division and in addition to imposing court costs pursuant to section

. 2947.23 of the Revised Code, the court imposing a sentence upon an offender for a felony may sentence the
offender to any financial sanction or combination of financial sanctions authorized under this section or, in the
circumstances specified in section 2929.32 of the Revised Code, may impose upon the offender a fine in .
accordance with that section. Financial sanctions that may be imposed pursuant to this section include, but are not
limited to, the following: :

(1) Restitution by the offender to the victim of the offender's crime or any survivor of the victim, in an amount
based on the victim's economic loss. If the court imposes restitution, the court shall order that the restitution be
made to the victim in open court, to the adult probation department that serves the county on behalf of the victim,
~ to the clerk of courts, or to another agency designated by the court. If the court imposes restitution, at sentencing,
the court shall determine the amount of restitution to be made by the offender. If the court imposes restitution, the
court may base the amount of restitution it orders on an amount recommended by the victim, the offender, a
presentence investigation report, estimates or receipts indicating the cost of repairing or replacing property, and
other information, provided that the amount the court orders as restitution shall not exceed the amount of the
economic loss suffered by the victim as a direct and proximate result of the commission of the offense. Ifthe .

- court decides to impose restitution, the court shall hold a hearing on restitution if the offender, victim, or survivor
disputes the amount. All restitution payments shall be credited against any recovery of economic loss in a civil
action brought by the victim or any survivor of the victim against the offender. '

If the court imposes.restitution, the court may order that the offender pay a surcharge of not more than five per cent
of the amount of the restitution otherwise ordered to the entity responsible for collecting and processing restitution
payments. -

The victim or survivor may request that the prosecutor in the case file a motion, or the offender may file a motion,
for modification of the payment terms of any restitution ordered. If the court grants the motion; it may modify the
payment terms as it determines appropriate. C

(2) Except as provided in division (B)(1), (3), or (4} of this section, a fine payable by the offender to the state, to a
political subdivision, or as described in division (B)(2) of this section to one or more law enforcement agencies,
with the amount of the fine based on a standard percentage of the offender's daily income over a period of time
determined by the court and based upon the seriousness of the offense. A fine ordered under this division shall not
exceed the maximum conventional fine amount authorized for the level of the offense under division (A)(3) of this
section, '

(3) Except as provided in division (B)(1), (3), or (4) of this section, a fine payable by the offender to the state, to a
political subdivision when appropriate for a felony, or as described in division (B)2) of this section to one or more
law enforcement agencies, in the following amount: ,
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() For a felony of the first degree, not more than twenty thousand dollars;

(b) For a felony of thé second degree, not more than fifteen thousand dollars;

{c) For a felony of the third degree, not more than ten thousand dollars;

(d) For a felony ofthe fourth dégree, not more than five thousand dollars;

(e) Fora felony of the fifth degree, not more than two thousand five hundred dollars,
MHA state fine or costs as defined in section 2949.111 of the Revnsed Code.

(5)(a) Reimbursement by the offender of any or all of the costs of sanctions incurred by the govemment including
" the following:

(i) All or part of the costs of implementing any community control sanction, including a sﬁp;rvision fee under
section 2951.021 of the Revised Code; :

(i) All or part of the costs of confinement under a sanction imposed pursuant to section 2929.14, 2929,142, or
2929.16 of the Revised Code, provided that the amount of reimbursement ordered under this division shall not
exceed the total amount of reimbursement the offender is able to pay as determined at a hearing and shall not
exceed the actual cost of the confinel'n'ent .

&) If the offender is sentenced to a sanction of confinement pursuant fo section 2929.14 or 2929.16 of the Revised
Code that is to be served in a facility operated by a board of county commissioners, a legislative authority of a
municipal corporation, or another local governmental entity, if, pursuant to section 307.93, 341.14, 341.19, 341.23,
753.02, 753.04, 753.16, 2301.56, or 2947.19 of the Revised Code and section 2929.37 of the Revised Code, the
board, legislative authority, or other local governmental entity requires prisoners to reimburse the county,
municipal corporation, or other entity for its expenses incurred by reason of the prisoner's confinement, and if the
court does not impose a financial sanction under division (A)(5)(a)(ii) of this section, confinement costs may be
assessed pursuant to section 2929.37 of the Revised Code. In addition, the offender may be required to pay the
fees specified in section 2929.38 of the Revised Code in accordance with that section. ,

(c) Reimbursement by the offender for costs pursuant to section 2929.71 of the Revised Code.

(B)(1) For a first, second, or third degree felony violation of any provision of Chapter 2925., 3719., or 4729. of the
Revised Code, the sentencing court shall impose upon the offender a mandatory fine of at least one-half of, but not
more than, the maximum statutory fine amount authorized for the level of the offense pursuant to division (A)(3) of
this section. If an offender alleges in an affidavit filed with the court prior to sentencing that the offender is
indigent and unable to pay the mandatory fine and if the court determines the offender is an indigent person and is
unable to pay the mandatory fine described in this division, the court shall not lmpose the mandatory ﬁne upon the
offender. : :

(2) Any mandatory fine imposed upon an offender under division (B)(1) of this section and any fine imposed upon
an offender under division (A)(2} or (3) of this section for any fourth or fifth degree felony viclation of any
provision of Chapter 2925, 3719., or 4729. of the Revised Code shall be paid to law enforcement agencies
pursuant to division (F) of section 2925.03 of the Revised Code.

(3) For a fourth degree felony OVI offense and for a third degree felony OV1 offense, the sentencmg court shall
impose upon the offender a mandatory fine in the amount specified in division (G)(])(d) or (¢) of section 4511,19
of the Revised Code, whichever is applicable. The mandatory fine so imposed shall be disbursed as provided in

© 2007 Thomson/West. No Claim to Crig, U 8, Govt, Works.

Appx. P. 0106




! ' Pagedofé

Page 3

-R.C. §2929.18
the division pursuant to which it is imposed.

{4) Notwithstanding any fine otherwise authorized or required to be imposed under division (A)2) or (3) or (B)(1)
of this section or section 2929.31 of the Revised Code for a violation of section 2925.03 of the Revised Code, in
addition to any penalty or sanction imposed for that offense under section 2925.03 or sections 2929.11 to 2929.18
of the Revised Code and in addition to the forfeiture of property in connection with the offense as prescribed in -
Chapter 2981. of the Revised Code, the court that sentences an offender for a violation of section 2925.03 of the
Revised Code may impose upon the offender a fine in addition to any fine imposed under division (A)(2) or (3) of
this section and in addition to any mandatory fine imposed under division (B)(1) of this section, The fine imposed
under division (B)(4) of this section shall be used as provided in division (H) of section 2925.03 of the Revised
Code. A fine imposed under division (B)(4) of this section shall not exceed whichever of the following is '
applicable:

- (a) The total value of any personal or real property in which the offender has an interest and that was used in the
course of, intended for use in the course of, derived from, or realized through conduct in violation of section
2925.03 of the Revised Code, including any property that constitutes proceeds derived from that offense;

(b) If the offender has no interest in any property of the type described in division (B)(4)(a) of this section or if it is
not possible to ascertain whether the offender has an interest in any property of that type in which the offender may
have an interest, the amount of the mandatory fine for the offense imposed under division (B)(1) of this section or,
if no mandatory fine is imposed under division (B)(1) of this section, the amount of the fine authorized for the level
of the offense imposed under division (A)(3) of this section. :

{5) Prior to imposing a fine under division (B)(4) of this section, the court shall determine whether the offender has
an interest in any property of the type described in division (B)(4)(a) of this section. Except as provided in

division (B)(6) or (7) of this section, a fine that is authorized and imposed under division (B)(4) of this section
does not limit or affect the imposition of the penalties and sanctions for a violation of section 2925.03 of the

~ Revised Code prescribed under those sections or sections 2929.11 to 2929.18 of the Revised Code and does not
limit or affect a forfeiture of property in connection with the offense as prescribed in Chapter 2981, of the Revised
Code. '

(6) If the sum total of a mandatory fine amount imposed for a first, second, or third degree felony violation of
section 2925.03 of the Revised Code under division (B)(1) of this section plus the amount of any fine imposed
under division (B)(4) of this section does not exceed the maximum statutory fine amount authorized for the level of
the offense under division {A)(3) of this section or section 2929.31 of the Revised Code, the court may impose a
fine for the offense in addition to the mandatory fine and the fine imposed under division (B)(4) of this section.

. The sum total of the amounts of the mandatory fine, the fine imposed under division (B)(4) of this section, and the
additional fine imposed under division (B)(6) of this section shall not exceed the maximum statutory fine amount
authorized for the level of the offense under division (A)3) of this section or section 2929.31 of the Revised Code.
The clerk of the court shall pay any fine that is imposed under division (B)(6) of this section to the county,

~ township, municipal corporation, park district as created pursuant to section 511.18 or 1545.04 of the Revised Code
, or state law enforcement agencies in this state that primarily were responsible for or involved in making the arrest
of, and in prosecuting, the offender pursuant to division (F) of section 2925.03 of the Revised Code.

(7) If the sum total of the amount of a mandatory fine imposed for a first, second, or third degree felony violation
of section 2925.03 of the Revised Code plus the amount of any fine imposed under diviston (B)(4} of this section
exceeds the maximum statutory fine amount authorized for the level of the offense under division (A)(3) of this
section or section 2929.31 of the Revised Code, the court shall not impose a fine under division (B)(6) of this
section, ,

(C)(1) The offender shall pay reimbursements imposed upon the offender pursuant to division (A)5)a) of this
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section to pay the costs incurred by the department of rehabilitation and cotrection in operating a prison or other
facility used to confine offenders pursuant to sanctions imposed under section 2929.14, 2929.142, or 2929.16 of
the Revised Code to the treasurer of state. The treasurer of state shall deposit the reimbursements in the
confinement cost reimbursement fund that is hereby created in the state treasury. The department of rehabilitation
"and correction shall use the amounts deposited in the fund to fund the operation of facilities used to conﬁne
offenders pursuant to sections 2929.14, 2929.142, and 2929.16 of the Revised Code.

(2) Except as provided in section 2951.021 of the Revised Code, the offender shall pay reimbursements imposed
upon the offender pursuant to division (A)(5)(a) of this section to pay the costs incurred by a county pursuant to
any sanction imposed under this section or section 2929.16 or 2929.17 of the Revised Code or in operating a
facility used to confine offenders pursuant to a sanction imposed under section 2929.16 of the Revised Code to the
county treasurer. The county treasurer shall deposit the reimbursements in the sanction cost reimbursement fund
that each board of county commissioners shall create in its county treasury. The county shall use the amounts
+deposited in the fund to pay the costs incurred by the county pursuant to any sanction imposed under this section or
section 2929.16 or 2929.17 of the Revised Code or in operating a facility used to confine offenders pursuant to a
sanction imposed under section 2929.16 of the Revised Code.

(3) Except as provided in section 2951,021 of the Revised Code, the offender shall pay reimbursements imposed-
upon the offender pursuant to division (A)(5)(&)-of this section to pay the costs incurred by a municipal corporation -
pursuant to any sanction imposed under this section or section 2929.16 or 2929.17 of the Revised Code or in
operating a facility used to confine offenders pursuant to a sanction imposed under section 2929.16 of the Revised
Code o the treasurer of the municipal corporation. The treasurer shall deposit the reimbursements in a special

fund that shall be established in the treasury of each municipal corporation. The municipal corporation shall use

the amounts deposited in the fund to pay the costs incurred by the municipal corporation pursuant to any sanction
imposed under this section or section 2929.16 or 2929.17 of the Revised Code or in operating a facility used to
confine offenders pursuant to a sanction imposed under section 2929.16 of the Revised Code.

(4) Except as provided in section 2951.021 of the Revised Code, the offender shall pay reimbursements imposed
pursuant to division (A)(5)(a) of this section for the costs incurred by a private provider pursuant to a sanction
imposed under this section or section 2929.16 or 2929.17 of the Revised Code to the prowder

()] Except as otherwise prowded in this clmsmn a financial sanction 1mposed pursuant to division (A) or (B) of
this section is a judgment in favor of the state or a political subdivision in which the court that imposed the
financial sanction is located, and the offender subject to the financial sanction is the judgment debtor. A financial
sanction of reimbursement imposed pursvant to division (A)(5)(a)(ii) of this section upon an offender who is
incarcerated in a state facility or a municipal jail is a judgment in favor of the state or the municipal corporation,
and the offender subject to the financial sanction is the judgment debtor. A financial sanction of reimbursement
imposed upon an offender pursuant to this section for costs incurred by a private provider of sanctions is a
judgment in favor of the private provider, and the offender subject to the financial sanction is the judgment debtor.
A financial sanction of restitution imposed pursuant to this section is an order in favor of the victim of the
offender's criminal act that can be collected through execution as described in division (D)(1) of this section or
through an order as described in division (D)(2) of this section, and the offender shall be considered for purposes
of the collection as the judgment debtor. Imposition of a financial sanction and execution on the judgment does nat
preclude any other power of the court to impose or enforce sanctions on the offender. Once the financial sanction
is imposed as a judgment or order under this division, the victim, private provider, state, or political subdivision
may- bring an action to do any of the following:

(1) Obtain execution of the judgment or order through any available procedure, including:

(a) An execution against the property of the judgment debtor under Chapter 2329. of the Revised Code;
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(b) An execution against the person of the judgment debtor under Chapter 2331. of the Revised Code;
(c) A proceeding in aid of execution under Chapter 2333. of the Revised Code, including:

(i) A proceeding for the examination of the judgment debtor under sections 2333.09 to 2333.12 and sections
2333.1510 2333.27 of the Revised Code; :

(ii) A proceeding for attachment of the person of the judgmenf debtor under section 2333.28 of the Revised Code;
(iii) A creditor's suit under section 2333.01 of the Revised Code.

(dy The attachment of the property of the judgment debtor under Chapter 27135, of the Revised Code;

(¢) The garnishment of the property of the judgment debtor under Chapter 2716. of the Revised Code.

(2) Obtain an order for the assignment of wages of the judgment debtor under section 1321.33 of the Revised Code
(E) A court that imposes a financial sanction upon an offender may hold a hearing if necessary to determine
whether the offender is able to pay the sanction or is likely in the future to be able to pay it.

(F) Each court imposing a financial sanction upon an offender under this section or under section 2929.32 of the
Revised Code may designate the clerk of the court or another person to collect the financial sanction. The clerk or
other person authorized by law or the court to collect the financial sanction may enter into contracts with one or
more public agencies or private vendors for the coliection of, amounts due under the financial sanction imposed
pursuant to this section or section 2929.32 of the Revised Code. Before entering into a contract for the collection
of amounts due from an offender pursuant to any financial sanction imposed pursuant to this section or section
2929.32 of the Revised Code, a court shall comply with sections 307.86 to 307.92 of the Revised Code.

(G) If a court that imposes a financial sanction under division (A) or (B) of this section finds that an offender
satisfactorily has completed all other sanctions imposed upon the offender and that all restitution that has been
ordered has been paid as ordered, the court may suspend any financial sanctions imposed pursuant to this section or

section 2929,32 of the Revised Code that have not been paid.

(H) No financial sanction imposed under this section or section 2929.32 of the Revised Code shall preclude a
victim from bringing a civil action against the offender.

Current through 2007 Files 1 to 24 of the 127th GA
(2007-2008), apv. by 8/12/07, and filed with the Secretary
of State by 8/12/07.
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