IN THE SUPREME COURT OF OHIO

LINDA ACKISON, Administratrix of
the estate of Danny Ackison,

Appellee,

v,

ANCHOR PACKING Co., et al,,

Appellan.ts.

Case Nos. 2007-0219; 2007-0415
On appeal from the Lawrence
County Court of Appeals,

Fourth Appellate District

Court of Appeals Case No. 05 CA 46

APPELLANTS’ REPLY BRIEF

Richard D, Schuster (0022813)
(COUNSEL OF RECORD)

Nina I. Webb-Lawton (0066132}
Michael J. Hendershot (0081842)
Vorys, Sater, Seymour and Pease LLP
52 East Gay Street

Columbus, Ohio 43216-1008
Tel.: (614) 464-5475

Fax: (614) 719-4955
RDSchuster@vssp.com
NIWebb@vssp.com

COUNSEL FOR APPELLANTS
H.B. FULLER CO., INDUSTRIAL
HOLDINGS CORP.,

UNION CARBIDE CORP.,
AMCHEM PRODUCTS, INC., AND
CERTAINTEED CORP.

Richard E. Reverman (0022783)
(COUNSEL OF RECORD)

Young, Reverman & Mazzei Co., L.P.A.
1014 Vine Street, Suite 2400

Cincinnati, Ohio 45202

Tel: (513) 721-1200

Fax:(513) 721-7116
rreverman@yrmlaw.com

COUNSEL FOR APPELLEE LINDA
ACKISON

AUG 2 0 Z007

GLERK OF COURT
SUPREME COURT OF QHI0




Kevin C. Alexandersen (0037312)
John A. Valenti (0025485)

Colleen A. Mountcastle (0069588)
Holly Olarczuk-Smith (0073257)
Gallagher Sharp

Sixth Floor — Bulkley Building.
1501 Euclid Avenue

Cleveland, Ohio 44115

Phone: (216) 241-5310

Fax: (216)241-1608
kalexandersen@gallaghersharp.com
jvalenti@gallaghersharp.com
cmountcastle@gallaghersharp.com
holarzcuk-smith@gallaghersharp.com
www.gallaghersharp.com

COUNSEL FOR APPELLANTS BEAZER
EAST, INC. AND
INGERSOLL-RAND COMPANY

Michael L. Cioffi (0031098)
William M. Huse (0076942)
Blank Rome LLP 201

East Fifth St., Suite 1700
Cincinnati, Ohio 45202
Tel.: (513) 362-87800
zealey@blankrome.com
huse{@blankrome.com

COUNSEL FOR APPELLANT
HONEYWELL INTERNATIONAL, INC.

David L. Day (0020706)
David L. Day, L.P.A.

380 South Fifth Street, Suite 3
Columbus, OH 43215
Phone: (614) 221-2993

Fax: (614) 221-2307
DavidLDay@aol.com

COUNSEL FOR APPELLANT JOHN
CRANE, INC.



Henry E. Billingsley, 11 (0030903)
Carter E. Strang (0013078)
Rachel McQuade (0065529}
Halle M. Hebert (0072641)
Tucker Ellis & West LLP

1150 Huntington Bldg.

925 Euclid Avenue

Cleveland, Ohio 44115-1414
Phone: (216) 592-5000

Fax: (216) 592-5009

COUNSEL FOR SEPARATE APPELLANTS
THE BOC GROUP, INC. FKA AIRCQO, INC,,
HOBART BROTHERS COMPANY AND
LINCOLN ELECTRIC COMPANY

Reginald S. Kramer (0024201)
Oldham & Dowling

195 South Main Street, Suite 300
Akron, Ohio 44308-1314
Phone: (330) 762-7377

Fax: (330) 762-7390
rkramer@oldham-dowling.com

COUNSEL FOR APPELLANTS GENERAL
ELECTRIC COMPANY AND CBS
CORPORATION, A DELAWARE
CORPORATION, F/K/A VIACOM, INC.,
SUCCESSOR BY MERGER TO CBS
CORPORATION, A PENNSYLVANIA
CORPORATION, F/K/A WESTINGHOUSE
ELECTRIC CORPORATION

Bruce P. Mandel (0022026)

Kurt S. Sigfried (0063563)

Ulmer & Berne LLP

1660 West Second Street, Suite 1100
Cleveland, OH 44113-1448

Phone: (216) 583-7000

Fax: (216) 583-7001
bmandel@ulmer.com
ksigfried@ulmer.com



COUNSEL FOR APPELLANT
OHIO VALLEY INSULATING COMPANY,
INC.

Thomas L. Eagen, Jr. (0014175)
Christine Carey Steele (0055288)
Eagen & Wykoff Co., L.P.A.
2349 Victory Parkway
Cincinnati, OH 45206

Phone: (513) 621-7600

Fax: (513) 455-8246
ewhco@fuse.net

COUNSEL FOR APPELLANT
'INTERNATIONAL MINERALS AND
CHEMICAL CORPORATION
(MALLINCKRODT)

Timothy M. Fox (0038976)
Charles R. Janes (0013138)
Ulmer & Berne LLP

88 East Broad Street, Suite 1600
Columbus, Ohio 43215
614-229-0000 (telephone)
614-229-0001 (facsimile)
tfox@ulmer.com
cianes@ulmer.com

and

James N. Kline (0007577)

Kurt S. Siegfried (0063563)
Robert E. Zulandt, ITT (0071497)
Sally A. Jamieson (0072786)
Ulmer & Berne LLP

Skylight Office Tower

1660 West 2™ Street, Suite 1100
Cleveland, Ohio 44113-1448
216-583-7000 (telephone)
216-583-7001 (facsimile)
jkline@ulmer.com
ksiegfried@ulmer.com
rzalandi@ulmer.com
sjamieson(@ulmer.com




COUNSEL FOR APPELLANT,
GEORGIA-PACIFIC LLC, F/K/A
GEORGIA-PACIFIC CORPORATION



1L

ML

VL

TABLE OF CONTENTS

Ackison has not shown that she has a vested right to how asbestos

litigation proceeded before H.B. 292 took effect..........vrverervreerennn.

Ackison’s claim that H,B. 292 climinates her cause of action
ignores the fact that her decedent did not have asbestosis or an

impairment caused by a NONMANZNANCY ......cucveveeveierieerrecrreeereeerene

Ackison’s argument that H.B. 292 unconstitutionally bars her
claim ignores a wealth of authority upholding laws that -

retroactively change rules regulating how litigation is conducted....

Ackison’s attacks on three specific parts of H.B. 292 must fail

because she misinterprets them and the relevant case law ...............

A. H.B. 292’s requirement that the diagnosis come from
competent medical authority is constitutional because it

affects only the manner of litigating asbestos cases..............

B. The substantial contributing factor requirement is
constitutional because it embraces, rather than rejects, this

Court’s holding in HOorON. ...c..cveveeeeeereecceee e corsvereeaens

C. The substantial occupational exposure requirement is not
implicated in this appeal, and is constitutional nevertheless

Ackison cites distingnishable authority from Pennsylvania and

Georgia, but ignores on-point authority from Florida ......................

Ackison misreads the law regarding clarifying legislation...............

A, H.B. 292 clarified, but did not amend, R.C. 2305.10(B)(5)
because the term “competent medical authority” had no

settled meaning before H.B. 292........c.ccooevevvvieiieeirecieennns

B. Contrary to Ackison’s argument, R.C. 2305.10(B)(5)

requires diagnosis by a competent medical authority...........

C. Ackison claims that “competent medical authority” has a
meaning outside of H.B. 292, but points to no authority to

SUPPOIt that ASSEIHION w.vuvveeveeeeereee ettt ee e

......................................................................................................



VII.  Ackison’s argument that H.B. 292 violates the Open Courts Clause

of the Constitution 1IUst faIl .....ccooreiccir e 18
VIII. H.B. 292’s requirements are Severable .......ccoviiiieciiccrciscivinrenr e sessenas 19
CONCIUSION 1.ttt cae e ceat s as bt st e s s sue vassas et sens e b e sanabe s ensaneannins 20
CERTIFICATE OF SERVICE .......ccocvueieteriinessirsarasseseserssesmessssessssssssssesssssssssssssssassessns 23
APPENDIX  Appx. Page
Medical Reports by Robert Altmeyer, M.D., dated Sept. 26, 2000...........cccovvrirmviereeereenn. 1

~

OTHER AUTHORITIES:
Asbestos, asbestosis, and cancer: the Helsinki criteria Jor diagnosis and
attribution, Scand:_J_ Work Environ Health 1997:23:311 ...oiviiiiiviieciieienscveeesicassecosssnnne i1
UNREPORTED CASES:

Stroney v. Eagle-Picher Indus., Inc. (Oct. 13, 1988), 8th Dist. No. 54955, 1988 _
WL 113008 ... es e ss e esranas e b 17

i



TABLE OF AUTHORITIES

PAGE

CASES
Blatt v. Lynn (Mich.App. 1999), No. 209686, 1999 WL 33441163 .......c.coeeeveeeeevecereranns 8
City of E. Liverpool v. Columbiana Cty. Budget Comm., 114 Ohio St.3d

133, 2007-0Ohi0-3759, 870 N.E.2d 705 ..ot sa e eaenns 2
Combs v. Comm 'r of Social Security (C.A.6, 2006), 459 F.3d 640.......covurrvcervvierrmreeernnnn. &
Co-operative Legislative Committee of Transp. Brotherhoods and Broth.

of Maintenance of Way Emp. v. Public Utilities Commission

(1964), 177 Ohio St. 101, 202 N.E.2d 699 ....coeeerreerreecereecerieseneereesenenesessasesssensssssesans 12
DaimlerChrysler Corp. v. Ferrante (Ga. 2006), 637 SE.2d 659 ..o ieeveeeereneas 14, 15,19
DaimlerChrysler Corp. v. Hurst (Fla.App. 2007), 949 S0.2d 279 ...ccoveevereecemrcrrerecernnns 15
Denicola v. Providence Hosp. (1979), 57 Ohio St.2d 115, 387 N.E.2d 231 .......cveveernnen 7
Hearing v. Wylie (1962), 173 Ohio St. 221, 180 N.E.2d 921 ...eveeeeei e eeceanieenne. 15
Horton v. Harwick Chem. Corp. (1995), 73 Ohio St.3d 67%..coveeeeeeeeene. 10, 11, 12, 13
Teropoli v. AC&S Corp. (Pa.2004), 842 A.2d 919.....c.occoiiiiviieiiieee e enennes 14, 15
In re Cuyahoga Cty. Asbestos Cases (1998), 127 Ohio App.3d 358, 713

INLE2A 20 s oo e e s e a e st b s s et s s ensee 3
In re: Silica Prod. Liab. Litig., 398 F.SUpp.2d 503 .....covicevieerireeeres e ensescosecavsnones 6, 10
John Crane, Inc. v. Jones (Ga, 2004), 604 S.E.2d 822.....ooieiieirceicoreirnneosenteeseseseseerns 14
Landgraf v. USI Film Prod. (1994), 511 U.S. 244, 114 S.Ct. 1483 ...vvvvveivrreereec e 8
People v. Dolph-Hostetter (Mich.App.1993), 664 N.W.2d 254....cceereeirecerreeeerisseeans 8
Smith v. Smith, 109 Ohio St.3d 285, 2006-Ohio-2419, 847 N.E.2d 414 .....covvrvemenrenanen. 2
State ex rel. Holdridge v. Indus. Comm. (1967), 11 Ohio St.2d 175, 228

INLE.ZA 621 1ottt e a b r e e ne e eesnen e aen e ens bt b eanan 7
State ex rel. Romans v. Elder Beerman Stores Corp., 100 Ohio St.3d 165,

2003-0hio-5363, 797 N.E2ZA 82 .....ccoriiieeereeesee et essrteststrs st b b e sstsns b nins 7

11



State ex rel. Slaughter v. Indus. Comm. (1937), 132 Ohio St. 537, 9 N.E.2d

S05 ottt et et bbb een ettt et et s e eeeeetsenseeenas 7
State ex rel. Zollner v. Indus. Comm. (1993), 66 Ohio St.3d 276, 611

NLE.2d 830 ..ttt ettt sn s s sna sttt sa ettt s et e ene e e e enann e ennens 18
State v. Hochhausler (1996), 76 Ohio St.3d 455, 668 N.E.2d 457.....c.ooeuvcemmereeereerrnns 20
Stroney v. Eagle-Picher Indus., Inc. (Oct, 13, 1988), 8" Dist. No. 54955,

1988 WL 113008 ..ot et e e e ettt eaes 17
Verbryke v. Owens-Corning Fiberglass Corp. (6th Dist. 1992), 84 Ohio

App.3d 388, 616 NUE.2d 1162 ..ot eeee et vesssecoserssse s seee e e seeas 3
Village v. Gen. Motors Corp. (1984), 15 Ohio St.3d 129....c.cceeeeiireiecernecerenevreresreseeens 15
Wilson v. AC&S, Inc., 169 Ohio App.3d 720, 2006-Ohio-6704, 864

NUEZA 682 ...t eeres st stsss e s sse s e sttt eb e b et raanenes et aas 3,11,13
Yung v. Raymark Industries, Inc. {C.A.6, 1986), TBIE2d 397 oo, 17

FEDERAL STATUTES AND REGULATIONS

R.C. 2305.10(B)(5) ..................................................................................................... 15, 16
R.C. 2307.91(BB) wovevveeoremmeeorssooooeeeeeeees oo soessseeessssssesoo S 5
R.C. 2307.91(FF) ........................................................................................................ 10, 11
L 7RI 1133) 10 J e 16
R 2307.91(GG) e ciiieirievieiinimiesneesee st sresreeiesbresser e sessesasseesseesesssessessesnssesessssesesesssessessens 12
R.C. 2307.91(Z)2) cooeererreerreseseeeeesessemcereesssesssssssssesssossssoessssssssssesseeesessresoees oo 19
R.C. 2307.91(Z)(A) correemrerreeeersersesseseeeesreessessssssssssseesseesssssssmmsesesseseeseeeseees oo soesees s 19
R.C. 2307.91, uncodified law at § 3(A)2) ......... Cetve e e ettt e e sh et et et enbsrernenesarrraran 9
R.C. 23.07.91, uncodified 1aw at § 5 ..o 11
RiCL 2307.92(A) .ottt ceec st cessereaseenes e sstoressessessees e sessesenes N 16
RuC. 2307.92(B) oo 211,19
R.C. 2307.92(CHINC) ververeereenererreessessssorssessssssssssssssssssesssssesseeeseeeeseeeeeeeeeseeeeeosoeeesoeee oo 12
R.C. 2307.92(CHINEHAL) -rvvvververrererserssscersreesrmeemsesseseseesseeeseessseeeseeeseeeesoeee oo eees oo oo 12

iv



R.C.2307.96(C) oottt ettt beas st s st ba s e s e e ene s 11

OTHER AUTHORITIES

Asbestos, asbestosis, and cancer: the Helsinki criteria for diagnosis and
attribution, Scand J Work Environ Health 1997:23:3171 ceooee oo 5



Argument

Danny Ackison never had asbestosis and was not impaired by an asbestos-related
nonmalignancy. The doctor that examined him in 2000 during a screening for asbestos
disease did not diagnose asbestosis or impairment to his pulmonary function.
Nevertheless, in 2001, Danny Ackison sued numerous manufacturers seeking
compensation for a an alleged asbestos-related injury. This is exactly the type of case
that forced the General Assembly o take action and enact H.B. 292.

In their opening brief, Appellants explained in great detail that H.B. 292 can be
appiied retroactively because it only changes the manner in which asbestos-related
nonmalignancies are to be litigated. Ackison ignores this argument. Instead, Ackison
focuses her argument on the assertion that H.B. 292 eliminates her allegedly valid cause
of action, as it existed before H.B. 292 took effect. This overarching theme of Ackison’s
argument rests on two false premises 1) that Ackison had a vested right to every feature
of the common law, and 2) that the Ohio Constitution prohibits the General Assembly
from changing how asbestos cases are litigated.

Neither of these attacks satisfies the high threshold that justifies this Court
expunging from the Revised Code the General Assembly’s reform efforts. Legislation
enjoys a strong presumption of constitutionality and this Court needs powerful proof of
unconstitutionality before it wipes a law off the books. Against this high standard,
Ackison’s failure to prove the unconstitutionality of H.B. 292 is not surprising.

Without the reforms in H.B. 292, Ohio’s courts will be saddled with the task of
processing more than 40,000 asbestos cases without any guidance about which cases

deserve attention first. The Ohio Constitution does not demand that result. Therefore,



this Court should reverse the judgment of the Fourth District and announce that Ohio’s

trial courts must apply the disputed parts of H.B. 292 to pending cases.

L Ackison has not shown that she has a vested right to how asbestos litigation
proceeded before H.B. 292 took effect.

Although Ackison argues that H.B, 292 violates her vested rights, she offers no
explanation of what constitutes a vested right. Ackison seems to consider any change to
the common law as constitutionally prohibited. But as Appellants explained at length in
their merit brief, there is no vested right to the common law, particularly the common law
of how a case is litigated. (App’lt Br. at 24-31).

Moreover, Ackison’s claim that she has a vested right to zow her case will be
litigated merely because she filed a claim before H.B. 292 took effect clashes with this
Court’s most recent decisions about retroactivity. This Court recently assigned the
“utmost significance” to a final judgment as a metric for vested rights. Smith v. Smith,
109 Ohio St.3d 285, 2006-Ohio-2419, 847 N.E.2d 414, at {11. Even more recently, this
Court stated that “no oné has a vested right in having the law remain the same over time”,
otherwise “the whole body of our law would be ossified forever.” City of E. Liverpool v.
Columbiana Cty. Budget Comm., 114 Ohio St.3d 133, 2007-Ohio-3759, 870 N.E.2d 705,
at Y33 (internal citation and quotation marks omitted). Both Smith and East Liverpool
recognize that this Court “distingnish[es] vested ‘rights’ from a mere ‘privilege.”” Id.
Ackison’s claim that she has a vested right to how her case will be litigated flies directly
in the face this Court’s statements. She has no right to the ossification of the common

law.



Moreover, Ackison’s argument that the common law existing when she filed her
claim only required that she demonstrate that “asbestos . . . caused an alteration of the
lining of the lung”™ is simply wrong. (App’ee Br. at 14) (citing In re Cuyahoga Cty.
Asbestos Cases (1998), 127 Ohio App.3d 358, 713 N.E.2d 20); sec also App’ee Br. at 9
(citing Verbryke v. Qwens-Corning Fiberglass Corp. (6™ Dist. 1992), 84 Ohio App.3d
388, 616 N.E.2d 1162). This has never been the common law of Ohio. Further,.Ackison
is at a loss to explain why she has a vested right to this standard, a standard articulated by
a single appellate district and repeated in dictum by one other.! Ackison would have this
Court hold that the altefation—of—the—lining—of—the-lung language in two Ohio appellate
opinions created a statewide common law standard and bars the General Assembly from
making any changes to how asbestos cases are litigated. Only the Geﬁeral Assembly and
this Court make the law for all Ohio. As the Twelfth District explained, “[i]t is difficult
tekmaintain .. . that someone has a vested right to a standard that is not the law of the
entire State, and is certainly not binding on other appellate districts.” Wilson v. AC&S,
Inc., 169 Ohio App.3d 720, 2006-Ohio-6704, 864 N.E.2d 682, at 482 (internal
punctuation omitted).

Despite 50 pages of briefing, Ackison nowhere explains the content of the vested
right she claims prevents the General Assembly from changing the common law. Ohio

law does not support her claim that she has a vested right in the way her case is litigated.

! Indeed, the olding of Cuyahoga has nothing to do with the common law. Although
the Cuyahoga court noted the lining-of-the-lung standard from Verbryke in dictum, the
court’s holding involved the law of appealable orders. The court held that an order of
creating an inactive docket for asbestos plaintiffs who had yet to be injured was not
appealable. In re Cuyahoga Cty. Asbestos Cases (1998), 127 Ohio App.3d 358.

3



1L Ackison’s claim that H.B. 292 eliminates her cause of action ignores the fact

that her decedent did not have asbestosis or an impairment caused by a

nonmalignancy.

Ackison repeatedly contends that H.B. 292 has eliminated her cause of action for
asbestosis:> The problem is that her decedent did not have asbestosis or impairment of
his pulmonary function, Therefore, it was not H.B. 292 that i)revented-her claim from
proceeding, it was the fact that Mr. Ackison had not been injured.

Before H.B. 292, courts had no standards to sepafate meritorious asbestos claims
from meritless ones. The result was a flood of cases that has crippled Ohio’s courts. A
gatekeeper was needed. H.B. 292 appointed trial judges as gatekeepers and directed them
to examine hired-gun doctors and flimsy evidence of causation offered by many
claimants. The mechanisms in H.B. 292 are designed to flesh out asbestos cases early so
that courts can separate the meritorious from the meritless. This appeal is a good
exafnple.

H.B. 292 requires that a plaintiff alleging a non-malignant condition provide
radiology results as well as pulmonary function test data to demonstrate actual
impairment. Impairment simply cannot be determined from an x-ray alone.

In the trial court, Ackison subimnitted a single chest x-ray report (B-read) from Dr.
Robert Altmeyer. The defendants moved to administratively dismiss Ackison’s case
based én two evidentiary failings: 1) Danny Aélcison’s chest x-ray report did not

demonstrate asbestosis, and 2) she had not proffered any pulmonary function data. (T.D.

125). That B-read report found that Mr. Ackison had small irregular opacities on his

* See, e.g., App’ee Br. at 8 (“the statute abrogates the valid common law claim”, at 42
(*H.B. 292 functions to eliminate — permanently . . . lawsuits™), and at 48 (statute
“abrogate{s] the valid . . . claims of the innocent™).



chest x-ray that were graded at a profusion of 0/1 and pleural thickening.® (T.D. 125, Ex.
1). A B-reading of 0/1, which is lower than a 1/0, does not indicate even the early stage
asbestosis. See Asbestos, asbestosis, and cancer: the Helsinki criteria for diagnosis and
attribution, Scand J Work Environ Health 1997:23:311, 312 (“For . . . screening
purposes, radiological findings of small opacities, grade 1/0, are usually regarded as an
early stage of asbestos.”). Indeed, even Dr. Altmeyer, the doctor who examined Mr.
Abkison on behalf of Respiratory Testing Services, did not diagnose Mr. Ackison with
asbestosis. Instead, hé limited his diagnosis to “asbestos-related pleural thickening.”

Ackison argues that H.B. 292 deprives her of a vested right because, in 2000, her
husband could not have known that he would need pulmonary function data to support
his claim of non-malignant injury. (App’ee Br. at 13). That argument is a red herring.
It is true that Ackison and her husband could not have known that he would need
pulmonary function data fo proceed under H.B. 292, However, 1n this case, Ackison had
— but did not produce — pulmonary function data. That pulmonary function data is only
in the record because defendants provided it to the trial court. (T.D. 125, Ex. 1).

A look at the reports that Ackison chose not to submit undermines the claim that
her husband had an impairment caused by asbestos. The doctor’s report states, “His only
functional impaimment is a mild reduction in his diffusing capacity, which is probably due

to his prior long-term cigarette smoking.” The report also indicates that pulmonary

? Small irregular opacities on a chest x-ray can be consistent with asbestosis, as well as
other lung conditions. The B-reading system, which was developed by the International
Labor Organization, provides a standardized method of rating the severity of an
occupational lung disease.

* The pleural thickening Dr. Altmeyer found does not meet the requirements of H.B.
292 either. See R.C. 2307.91(BB). Pleural thickening has numerous causes and is not
usually linked to impairment.



function testing indicated “no obstruction or restriction” and that Mr. Ackison’s total lung
capacity was-116% ofthe predicted, normal capacity. (T.D. 125, Ex. 1). These
conclusions undermine Ackison’s claim that asbestos injured her husband. Notably, the
cdfnpany that performed the testing (Respiratory Testing Services (“RTS”) is a screening
firm known to be a captive to plaintiff’s firms. If there was any indication that asbestos
was the cause of Ackison’s mild impairment, RTS or its doctor would have said so.’

Similarly questionable is Ackison’s decision to ask an out-of-state, non-treating
doctor fo opine about the connection between Mr. Ackison’s injuries and asbestos. Mr.
Ackison's death does not prevent his treating doctors from offering opinions about his
condition prior to his death. Nevertheless, Ackison instead chose to hire a doctor who
never treated him and has made a career out of offering plaintiff’s lawyers the opinions
they want.

H.B. 292 does not prevent Ackison from pursuing her claim (App’ee Br. at 14).
The fact that Ackison’s own expert did not diagnose asbestosis or any impairment to
pulmonary function prevents her claim, This is exactly the kind of gamesmanship the
statute seeks to weed out. There are many legitimate claims of asbestos injury in Ohio.
There are also thousands of dubious validity. H.B. 292 equips courts with the
information and tools to separate one from the other. It does not operate to exterminate

those claims.

> As one federal judge observed about RTS “Perhaps most telling was when the Court
asked [the RTS employee], “What is your training on this, on {diagnosing] silicosis?’, to
which [the employee] replied: ‘Whatever the criteria the law firm sets.”” In re Sifica
Prods. Liab. Litig, (S.D.Tex. 2005), 398 F.Supp.2d 563, 598.



IIL.  Ackison’s argument that H.B. 292 unconstitationally bars her claim ignores a
wealth of authority upholding laws that retroactively change rules regulating how
litigation is conducted.

Ackison wants this Court to believe that H.B. 292 eliminates her cause of action.
Ackison coﬁﬂates laws that exterminate a claim with laws that make proving a claim
more difficult. Ackison believes that any additional burden on her claim is prohibited by
the Ohio Constitution. That is not the law. Only laws that exterminate a claim are
unconstitutional.

Laws that make a claim more difficult to prove are permissibly retroactive.
Appellants cited several examples in their opening brief. This Court’s Dernicola v.
Providence Hosp. decision is a prime example, and it involved a requirement very
similar to the “competent medical authority” element of H.B. 292. In Denicola the
requirement that a medical expert devote less than 25% of her time to serving as a
litigation consultant was applied retroactively. (1979) 57 Ohio St.2d 115, 116-17, 387
N.E.2d 231. That certainly made it more difficult for the plaintiff to prove her case. Yet
this Court upheld the law, even though it disqualified the plaintiff’s onfy medical expert.
Other decisions from this Court are similar. See, e.g., State ex rel. Slaughter v. Indus.
Comm, (1937), 132 Ohio St. 537, 9 N.E.2d 505 (new law narrowed scope of employee’s
right to appeal); State ex rel. Holdridge v. Indus. Comm. (1967), 11 Ohio St.2d 175, 228
N.E.2d 621 (deleted presumption made employer’s case harder to prove); State ex rel.

Romans v. Elder Beerman Stores Corp., 100 Ohio St.3d 165, 2003-Ohio-5363, 797

N.E.2d 82 (new definition made employer’s defense more difficult). In each case, the



retroactive rule affected only the “secondary” conduct of how litigants assemblé and
prove cases, not the “primary” conduct involved in the litigated, substantive law.®

Other jurisdictions also recognize that increased burdens on the chances of
winning a lawsuit are not the same as retroactive changes that eliminate a cause of action.
Three notable examples are, Combs v. Comm 'r of Social Security (C.A.6, 2006), 459 F.3d
640, 647 (en banc) (upholding retroactive change in presumption even though it would be
“outcome determinative for some claimants™), Blait v. Lynn (Mich.App. 1999), No.
209686, 1999 WL 33441163, at *3 (retroactively applying law that defined previously
undefined term; the amendment did not “create or abolish substantive rights” because —
before the new law — plaintiff had only “a mere expectancy of surviving summary
- disposition,”), and People v. Dolph-Hostetter (Mich.App.1993), 664 N.W.2d 254, 256
(upholding admission of evidence under new law applied retroactively even though
prosecution “would not be feasible” without the evidence), appeal denied, 674 N.E.2d
380.

Ackison’s response to this authority is simply to list cases where courts have held
that a retroactive law may not eliminate a cause of action. None of Ackison’s cases Aold
that a rule that makes a case harder to win cannot be applied retroactively. _ This Court
has struck laws that either eliminate a cause of action entirely or that undo this Court’s
own interpretation of the law, but this Court has not held that the increased burden of
litigating a case is a constitutional violation. Courts from Ohio and around the country

have upheld retroactive laws that do no more than change the manmner of litigating.

% See Landgraf'v. USI Film Prod. (1994), 511 U.S. 244, 275, 114 S.Ct. 1483
(characterizing rules of procedure as regulations of secondary conduct that may be
applied retroactively to conduct occurring before the rule’s enactment)



Ackison ighores this body of authority. There is a constitutionally significant difference
between retroactively eliminating a cause of action and retroactively adjusting the
process of litiga_ltion to redress an “unfair and inefficient” judicial system. R.C. 2307.91,
uncodified law at § 3(A)(2). There is_ no vested right against the latter.

Despite 50 pages of briefing, Ackison has not shown what constitutes a vested
right. More fundamentally, she has not shown why she enjoys a vested right to every
element of the common law as it existed when she filed her claim. Thus, she has failed to
carry her burden of proof to show - clearly and convincingly - that H.B. 292 is
unconstitutional.

IV.  Ackison’s attacks on three specific parts of H.B. 292 must fail because she
misinterprets them and the relevant case law.

Ackison insists that three particular sections of H.B. 292 are unconstitutional
when applied retroactively because they are substantive in nature. Her claim that these
sections are substantive rests on her assertion that each infringes upon her vested right to
the law that existed before H.B. 292 took effect. Ackison is wrong about the substantive
effect of each requirement, either because the section is remedial or because the section
does not change preexisting law.

A, HL.B. 292°s requirement that the diagnosis come from competent
medical authority is constitutional because it affects only the manner
of litigating asbestos cases.

Citing only the Fourth District decision in this appeal, Ackison contends that H.B.

292’s requirement that the diagnosis come from competent medical authority is
unconstitutional. H.B. 292 narrows who may offer opinions about a plaintiff’s asbestos-

related injury because the General Assembly was concerned that courts were being

flooded with cases built upon dubious diagnoses from doctors for hire. Indeed, this case



is a perfect example. The medical evidence that Ackison produced (as well as some she
did not) states on its face that it was prepared “at the request of Respiratory Testing
Services, Inc.” (T.D. 125, Ex. 1). In Judge Jack’s memorable phrase, “in the business of
mass screenings, a diagnosis, whether accurate or not, is money in the bank.” In re:
Silica Prod. Liab. Litig., 398 F.Supp.2d 563 at 628. Ackison says that requiring her to |
bring forth the opinion of her husband’s treating doctor is an unconstitutional invasion of
her vested rights. Yet nowhere does she explain how courts before H.B. 292 dealt with
the compétent medical authority issues, nowhere does she cite precedent from this Court
that allowed doctors to serve as competent medical authority regardless of their for-hire
status, and nowhere does she explain why she enjoys a vested right to bar the General
Assembly from addressing the problem of experts for hire.

The competent medical authority requirement does not eliminate her claim, it
simply makes it more difficult to pursue. Therefore, it is permissibly retroactive.

B. The substantial contributing factor requirement is constitutional

because it embraces, rather than rejects, this Conrt’s holding in
Horton.

Ackison also impugns the substantial contributing factor requirement in R.C.
2307.91(FF) and lodges two objections, 1) that it reverses a long line of Ohio precedent
including Horton v. Harwick Chem. Corp. (1995), 73 Ohio St.3d 679, and 2) that in lung
cancer cases, it contravenes accepted science. The second objection is easily addressed.
Ackison admits that this case does not raise issues surrounding H.B. 292’s requirements
for lung cancer cases. (See App’ee Br. at 1 n.1 & 40 n.12 (“the only cause of action at
issue is the claim for non-malignant asbestos[is]”). Accordingly, whether or not the

substantial contributing factor requirement is in line with accepted science is inapposite.
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Ackison’s argument that the substantial contributing factor requirement
contravenes Ohio precedent stems from her reading of that passage as requiring a
plaintiff to prove that ashestos was the most important factor causing an injury. While
the word “predominate” standing alone might suggest that the statute requires asbestos to
be the most dominate cause, reading that language in context shows that the General
Assembly did not intend “predominate” to have that narrow meaning.

The part of the statute that requires a plaintiff to show that asbestos was a
substantial contributing factor is phrased in the singular. Ackison had to show that
ﬁsbestos was “a substantial” factor. R.C. 2307.92(B). Thus, regardless of how
substantial contributing factor is defined, the act recognizes that asbestos need be only
one of — possibly several — substantial factors in the plaintiff’s illness.

Moreover, the General Assembly knew it could not retroactively change the law
as this Court interpreted it in Horton. In 2307.96(C), the General Assembly rejected part
of this Court’s Horton decision, but did so prospectively only, stating “[t]his section
applies only to tort actions . . . that are brought on or after the effective date of this
section”; see also, 2307.91, uncodified law at § 5 (noting that this, prospective, part of the
law reverses part of Horton). This is what the Twelfth District concluded in Wilson, 169
Ohio App.3d 720 at 104, when it noted that the “predominant cause” element in R.C.
2307.91(FF) is consistent with the Restatcment as adopted in Horfon. The General
Assembly’s care in changing Horton prospectively only indicates that it did not intend for
any of the retrospective elements of H.B. 292 to be in conflict with Horton.

Finally, if there is any remaining doubt about the meaning of the substantial

contributing factor requirement, this Court should interpret the language to be consistent
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with Horton. “Where reasonably possible, a statute should be given a construction which
will avoid rather than a construction which will raise serious questions as to its
constitutionality.” Co-operative Legislative Committee of Transp. Brotherhoods and
Broth. of Maintenance of Way Emp. v. Public Utilities Commission (1964), 177 Ohio St.
101, 103, 202 N.E.2d 699. Ackison’s interpretation of the substantial contribﬁting factor
requirement is exactly the kind of construction that this Court should avoid.

C. The substantial occupational exposure requirement is not implicated
in this appeal, and is constitntional nevertheless.

Ackison next takes aim at the substantial occupational exposure requirement.
This part of the statute is only implicated in cases involving lung cancer and wrongful
death. Ackison admits this appeal only involves the Fourth District’s judgment relating
to Ackison’s non—malignant claim. (App’ee Br. at 1 n.1 & 40 n.12).” Thus, this Court
should not address Ackison’s challenges to this part of H.B. 292.

Even if the substantial occupational exposure requirement were before this Court,
it passes constitutional muster. First, while H.B. 292 permits a plaintiff to establish a
prima facie case by meeting minimum thresholds similar to the type that were rejected in
Horton (time on the job and type of work), the law does not require those showings.
R.C. 2307.91(GG); 2307.92(C)(1)(c). The act permits a plaintiff to establish a prima
facie case of asbestos injury by showing either substantial occupational exposure or that
the injured party’s exposure is at least equal to “25 fiber per [cubic centimeter] years.”

R.C. 2307.92(C)(1)(c)(ii). The second avenue animates Horton s language [that] a

7 See also id. at 24 (recognizing that the substantial occupational exposure requirement
applies only to lung cancer and death cases).
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plaintiff “has the burden of proving that exposure . . . was a substantial factor in causing
the plaintiff’s injury.ﬁ 73 Ohio St.3d 679, paragraph 1 of the syllabus.

Second, the occupational exposure requirement of H.B. 292 concerns a different
question than Horton. Horton cvaluated whether a particular defendant’s asbestos was a
substantial contributing factor to a plaintiff’s illness. Horton did not address the
threshold requirement that a plaintiff démonstrate enough exposure to asbestos —
regardless of its source — to show that asbestos, not some other cause, led to his illness.

This is exactly what the Twelfth District held in Wilson: “The General
Assembl[y] knew how to [reverse Horton] and when it did so, it respected thé boundaries
of its power and did so prospectively. . . . [T]hese provisions . . . address the prima facie
case (whether the claimant had sufficient collective exposure to asbestos generally to
state a colorable claim of asbestos-related injury), and not the issue of proof regarding an
individual product or defendant, which was the issue in Horton.” Wilson, 169 Ohio
App.3d 720, at {112 (internal quotation marks omitted). Ackison’s arguments about the
substantial occupational exposure element of H.B. 292 are irrelevant to this appeal. But
even if they were relevant, those sections are constitutionally retroactive.

V. Ackison cites distinguishable authority from Pennsylvania and Georgia, but
ignores on-point authority from Florida.

Ackison also points to cases from Pennsylvania and Georgia to suggest that this
Court strike down H.B. 292. These cases are distinguishable. They focused on the
prohibition against eliminating a cause of action or changing binding supreme court
authority. H.B. 292, on the other hand, only changes the manner of litigating asbestos
claims. Moreover, Ackison entirely ignores a Florida decision that held a statute almost

identical to H.B. 292 constitutionally retroactive.
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In DaimlerChrysler Corp. v. Ferrante (Ga. 2006), 637 S.E.2d 659, the Georgia
Supreme Court struck down a statute that undid a definitive interpretation of the law in a
prior Georgia Supreme Court decision. The challenged law changed the causation
requirement from “contributing factor” to “substantial factor” despite a recent Georgia
Supreme Court opinion rejecting the “substantial factor” test. Id. at 661 (citing John
Crane, Inc. v. Jones (Ga. 2004), 604 S.E.2d 822, 825, 826). The Ohio General Assembly
was carefull to avoid the same problem. Those parté of H.B. 292 at issue in this appeal do
not retrospectively reverse an Ohio Supreme Court opinion or standard.

Ackison also relies on a Pennsylvania case that struck a statute that eliminated
Liability for certain companies that inherited asbestos liability from corporations that
manufactured asbestos products. In the court’s words, “the Statute state[s] that a
qualified corporation is not responsible for any fiability that is related to any claim for
relief relate;I to asbestos.” Ieropoli v. AC&S Corp. (Pa.2004), 842 A.2d 919, 929
(emphasis added). The statute in leropoli is wholly unlike H.B. 292. H.B. 292 does not
insulate any defendant from liability, it merely sets standards for courts to distinguish
legitimate from illegitimate claims of injury. These requirements do not shield
corporations from “any liability”’; the requirements merely tailor corporate responsibility
to those injuries that were legitimately caused by their products.

Meanwhile, Ackison ignores entirely a recent Florida decision that reversed a trial
court for refusing to apply an asbestos reform statute almost identical to H.B. 292. The
Florida court explained that, “[p]rior to the enactment of the Act, the plaintiff had, at
most, a “mere expectation’ that the common law would not be altered by legislation. . . .

Thus, the plaintiff did not have a vested right in her common law asbestos claim.”
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DaimlerChrysiler Corp. v. Hurst (Fla.App. 2007), 949 So.2d 279, 287 (emphasis added)
(internal citation omitted), review denied, _ S0.2d __, No. SC07-722 (July 6, 2007).
In a passage that could describe this Court’s holdings, the Florida court declared that,
because “the Act merely affects the means and methods the plaintiff must follow when
filing or maintaining an asbestos cause of action, the provision is procedural in nature,
and may be applied retroactively.” Id.

Measuring H.B. 292 against the requiremnent that a retroactive law may not
completely eliminate a c‘;mse of .action or undo a previous decision of this Court shows
that H.B. 292 is compatible with the Retroactivity Clause. Ferrante and leropoli do not
change this result.

VL.  Ackison misreads the law regarding clarifying legislﬁtion.

Ackison makes three points to address Appellants’ arguments that H.B. 292 is
constitutional because it élariﬁes prior law, but each rests on mistaken assumptions.
With H.B. 292, the General Assembly clarified terms that had no previously settled
meaning in Ohio law.® Those clarifications are constitutional.

A, H.B. 292 clarified, but did not aﬁnend, R.C. 2305.10(B)(5) because the

term “competent medical authority” had no settled meaning before
H.B. 292.

Ackison contends — without any authority — that H.B. 292 cannot clarify R.C.
2305.10(B)(5) because it does not amend that section. This argument improperly
conflates the concepts of clarifying and amendatory legislation. Clarifying legislation

operates to state what an existing law meant. Amendatory legislation, on the other hand,

® This is distinct from Hearing v. Wylie where this Court struck down legislation that
redefined a term that this Court had previously defined. (1962), 173 Ohio St. 221, 180
N.E.2d 921, overruled on other grounds, Village v. Gen. Motors Corp. (1984), 15 Ohio
St.3d 129,
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changes the meaning of the prior law. Clarifying legislation can be applied retroactively.
{App’lt Br. at 20-22).

Ackison further asserts that H.B. 292 cannot clarify R.C. 2305.10(B)(5) because
the definition of “competent medical authority” refers to diagnoses “for the purposes of”
H.B. 292. This argument overlooks section 2307.92(A), where the General Assembly
expressed its intent that the deﬁnitioﬁs in H.B. 292 apply to R.C. 2305 .IO(B)l(S).9 R.C.
2307.92(A). The General Assembly did not amend R.C. 2305.10(B)(5) because it
intended only fo clarify what that section has meant since 1980 - that an asbestos action
does not accrue until “éompctent medical authority” diagnoses an asbestos-related injury.

B. Contrary to Ackison’s argument, R.C. 2305.10(B)(5) requires
diagnosis by a competent medical authority.

Next, Ackison argues that H.B. 292 could not clarify R.C. 2305.10(B)(5), because
that section never reqﬁiied competent medical authority to diagnose the disease. Ackison
focuses on the “or” in 2305.10(B)(5) to support her argument.'® Ackison’s focus is
misplaced. R.C. 2305.10(13)(5), and the “competent medical authority” language, protect
plaintiffs from an early running of the statute of limitations. The statute also protects
defendants from plaintiffs who might argue that the cause of action had not accrued (and
that the statute of limitations had not run) because no competent medical authority

directly told her of the asbestos-injury connection. The “or” clause protects defendants

? Although R.C. 2307.92(A) only refers to the “bodily injury” and “substantial
contributing factor” language, the latter incorporates the requirement of “competent
medical authority.” See R.C. 2307.91(FF){(2).

' R.C. 2305.10(B)(5) reads: “a cause of action for bodily injury caused by exposure to
asbestos accrues upon the date on which the plaintiff is informed by competent medical
authority that the plaintiff has an injury that is related to the exposure, or upon the date on
which by the exercise of reasonable diligence the plaintiff should have known that the
plaintiff has an injury that is related to the exposure, whichever date occurs first.”
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from these types of evasions if a plaintiff should have reasonably known of the link
between asbestos and injury. This clause, though, does not substitute for the requirement
that competent medical authority establish the asbestos-ihjury connection.

Indeed, a lay person could not tell whether asbestos or something éise had caused
her injury. See, e.g., Yung v. Raymark Industries, Inc. (C.A.6, 1986), 789 F.2d 397, 399
(“Ohio law states that the issue of causal connection between an injury and a specific
subsequent physical disability involves a scientific inquiry that must be established by the
opinion of medical witnesses competent to express such an opinion.”). The “should
have known” clause following the “or” permits courts to find that any reasonable plaintiff
would have understood he or she had been diagnosed by “competent medical authority”
with an asbestos-related injury. See, e.g, Stroney v. Eagle-Picher Indus., Inc. (Oct. 13,
1988), 8™ Dist. No. 54955, 1988 WL 113008 (plaintiff claimed he was never “informed
formally of his condition,” but court affirmed summary judgment against plaintiff
because “simply inquiring of the doctors” about why he was being treated would have
apprised him of the diagnosis). The should-have-known clause merely reinfofces the
competent-medical-authority requirement.

C. Ackison claims that “competent medical anthority” has a meaning
outside of H.B. 292, but peoints to no authority to support that
assertion.

Finally, Ackison cites the principle that courts will employ common usage to
supply the meaning to a term not defined in legislation. (App’ee Br. at 38). She contends
that “common usage” means she has a vested right to the application of whatever
definition courts in the past have assighed to the term “competent medical au‘_chority”.

But Ackison points to no case that assigned meaning to that phrase before H.B. 292°s
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effective date. Instead, she points to generic cases about what makes an expert competent
to testify. Oddly, her citation of cases about expert festimony is in tension with an earlier
argument in her brief where she insists that H.B. 292 “in no way touches on the
competency of festifying witnesses.” (App’ee Br. at 35-36) (emphésis in original).

For Ackison to succeed in showing that the “compétent medical authority”
portion of H.B. 292 is unconstitutional, she must point to authority that vests her with a
right against the General Assembly’s prerogative to clarify it. She has not done so.

VII. Ackison’s argnment that H.B. 292 violates the Open Courts Clause of the
Constitution must fail.

Perhe;ps concerned that her argument about constitutional retroactivity is wanting,
Ackison has, for the first time in this litigation, challenged H.B. 292 as violative of the
Open Courts Clause of the Constitution. Of course, “A party who fails to raise an
argument in the court below waives his or her right to raise it here.” State ex -rel. Zollner
v. Indus. Comm. (1993), 66 Ohio St.3d 276, 278, 611 N.E.2d 830.

Even if Ackison had not waived the argument before both the trial court and the
Fourth District, her attack based on the Open Courts Clause should fail. Ackison’s
argument assumes two things that are not true 1) that she had a cause of action under
prior law simply because she filed a claim in court, and 2) that H.B. 292 eliminates her
claim. As was explained above, the x-ray reading, pulmonary finction reports and
medical report demonstrate that her husband did not have asbestosis and did not suffer
any impairment caused by asbestos exposure. And, as explained above, H.B. 292 does

not eliminate causes of action, it merely changes how those claims are litigated.
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Ackison waived her open courts argument by not raising it until she reached this
Court.!' Moreover, the argument simply repackages what she argues elsewhere in her
brief. This argument does not change the analysis — H.B. 292 is constitutional,

VIII. H.B. 292’5 requirenﬁents are severable.

Ackison contends that no part of H.B. 292 is severable, but offers no analysis as
to why. She merely cites to the very brief discussion from the Georgia Supreme Court’s
Ferrante decision. She avoids the analysis offered in Appellants’ opening brief,
including citations to cascs where this Court has severed individual clauses or words
from statutes.

Ackison’s reliance on Ferrante is misplaced. That decision found that the
definition of causation was the “heart o.f the Act.” 637 S.E.2d 659, 662. That is untike
H.B. 292, which contains at least four distinct components, each of which would help
‘restore fairness and efficiency to asbestos litigatioﬁ in this state. Specifically, H.B. 292
requires 1) that asbestos was a substantial cbntributing factor to a non-malignant injury,
2) that a competent medical authority take occupational, exposure, smoking, and medical
histories of the plaintiff and opine about the “most probable cause” of any medical
problens, 3) that the plaintiff demonstrate injury in accord with one of the listed criteria
(including pulmonary function tests), and 4) that the doctor performing these tasks be
competent within the meaning of the statute. R.C. 2307.92(B); R.C. 2307.91(Z)(2),(4).

Each of these requirements could stand alone if any other were found
unconstitutional. For example, even without the “substantial contributing factor”

requirement, the law could restrict diagnoses to those made by “competent medical

' Ackison also waived the undeveloped arguments based on the Fourteenth Amendment
that she tucks into footnote 16 of her brief,
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authority.” Severability is only inappropriate if the offensive section is “so essentially
connected with the remainder” of the law “that, if eliminated, the statute loses its intent.”
State v. Hochhausler (1996), 76 Ohio St.3d 455, 465, 668 N.E.2d 457. No part of H.B.
292 is “so essential[]” that the General Assembly would hav¢ intended that the whole
reform effort rise or fall based on the constitutionality of any one part.
Con.clusion

The General Assembly has the right to make policy decisions to alter the common
law of the state. Moreover, the General Assembly may retroactively change the law
unless to do so would reach back and extinguish a plaintiff’s claims or undo this Court’s
prior decisions, H.B. 292 does neither of those things. Instead, H.B. 292 seeks to apply
rationality to a complex and overburdening family of litigation. It does so by imposing
prima-facie requirements that allow courts to sort meritorious from dubious claims.

Ackison has not proven that Ohio’s Constitution bars these measured reforms to a broken
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ASBESTOS MEDICAL EVALUATION

ACKISON, DANNY 1083

G
DATE OF CHEST X-RAY; 9/26/00

HISTORY:

~ This patient Is a 62 year old, white male whom 1 examined In {ron‘on, Ohlo on
QmatmemquestotﬂaptratoryTesﬁngSeMces e, " St
OCCUPATIONAL HISTORY: : o L

s 440 3
H

]
£id1 s

From 1964 unti! 2000 he worked for Dayton Milleable Corporation in [rontos;, * .
Ohlo working in a foundry. He worked as a laborer, molder core setter, and,” 210
worked on the electrical furnace, He indicated that he worked around fumataes*’

~ and other machinery, which were insulated with asbestos. He overhBtied <. o«0-

.I .

electric furnaces, which contained asbestos, He wotked alongside insutators -
boilermakers, and pipe fitters. He has had a direct exposure to asbeetps- LILLIN

lnsu!auon doih gloves, and fire brick. il ::,:
SMONNG HISTORY: :::::E --.-

" From egezsoraomage 50 he smcked 1to 1 1/2 packs ofcigarattesaday. T

‘....'
L]

MEDICAL HISTORY:

In 1996 he was diagnosed as having diabetes meliftus. He l:akesanoral
medication for dlabetes. He has never been hospitalized. He has had no
operations. He has no history of cancer, asbestosls, myocardial infarction,
stroke, rheumatic fever, vaivular heart disease, congestive hean fallure, COPD,

asthma, tuberculosis, pneumonia, chest susgery, chest trauma, or pleurisy. His

current symptoms include some shortness of breath when walking or lying in bed
at night, which has been present for eight to ten years. He has no chironic cough,
whaeezing, chest pain or hemoplysls.
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ACKISON, DANNY

Page 2

PHYSICAL EXAMINATION:
Helght: 73 inches
Welght: 237 pounds

Respiratory Rate: 14

Heart Rate: 88
Chest: © The chest was dlear. There were no wheezes mm 1o
crackles. - The forced expiratory time was normal, eale!
Heart; The heart Is regular. There Is a possible 54, butno $3 '”'_" e
gallop. U
‘Extremities: There is some edema of the right [eg. The ndiké re not : -
cyanosed or clubbed. S .'.:..._
Neck: _ There is no supraclavicular adenopau-:y ettt ' 1Tt evere
PULMONARY FUNCTION STUDIES: NN e, e
A pulmonasy function study obtained on 9/26/00 by Respiratory Testing S¢rvices." Jprey
inc. showed no cbstruction or restriction, but there was a mild gas exghagge  * v
impalnment with a TLC at 116% of predicted. . o
GHEST X-RAY INTERPRETATION: . Toeete

A chest x-ray taken on 9/26/00 showed 0/1, tt in both mid and bath lower lung
zones, as well as category B/ circumscribed pleural thickening along the right
lateral chest wall, and category. A2/0 circumscribed pleural thickening slong the
lett lateral chest wall. There Is a calcifled grantiloma In the left lower lung zone.

IMPRESSION: -

Based on the above data, it is my opinlon with a reasonable degree of medical
certzinty, that this man has asbestos refated pleural thickening. The basis of this
diagnosis is the finding of faliy symmetrical bilateral pleural thickening inan
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individual who has had a significant exposure to asbestos with an appropriate
latency periad and no other abvious cause for the pleural thickening. His only
functional Impairment ls a mild reduction in his diffusing capacity, which Is
probably due to his prior long-term clgarette smaking.

He is at increased tisk for the developrnent of lung cancer, mesothelioma, and
loss of lung function because of his ashestos exposure. For that reasaon, |

advised him to have a yearly chest x-ray and examination by his personal  -'*’’,
physician. Itis my opinion that bis asbestos related pleural thickening was
caused by the inhalation of asbestos fibers in the work place.

Sinoeraly. -

R ¥y Qf-" D T

Aobert B. Altmeyer, MD '
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Consensus report

Scand J Work Environ Health 1997:23:311—6

Asbestos, asbestosis, and cancer: the Helsinki criteria for diagnosis and

attribution

The International Expert Meeting on Asbestos, Asbesto-
sis, and Cancer was convened in Helsinki on 20—22
January 1997 to discuss disorders of the lung and pleura
in association with asbestos and lo agree upon state-of-
the-art criteria for their diagnosis and attribution with
respect to asbestos. The group decided to name this doc-
ument The Helsinki Criteria.

The requirement for diagnostic criteria was perceived
in part because of new developments in diagnostic meth-
ods, with better identification of asbestos-related disor-
ders. Such developments enhance -awareness of health
hazards imposed by asbestos, lead to practical preven-

tion and appropriale compensation, and also provide an

opportunity ko carry out internationalt comparisons. They
also provide possible models for the risk assessment of
other mineral dusts.

The meeting was attended by 19 participants from
8 countries not producing asbestos. The chairmen were
Professor Douglas W Henderson (Flinders Medical
Centre, Australiaj and Professor Jorma Rantanen (Finn-
ish Institute of Occupational Health, Finland). The

group was a multidisciplinary gathering of pathologists,

radiologists, occupational and pulmanary physicians,
epidemiologists, toxicotogists, industrial hygienists, and
clinical and laboratory scientists specializing in tissue
fiber analysis. Collectively, the group has published over
1000 articles on asbestos and associated disorders. This
document is based on a more comprehensive report pro-
viding scientific evidence for the conclusions and rec-
ommendations (People and Work Research Reports, no
{4, Finnish Institute of Occupational Health, Helsinki,
1997).

The meeting was scientifically supported by leading
institutions in the field of asbestos research, and it was
funded by the Ministry of Social Affairs and Health and
the Finnish Work Environment Fund.

General considerations

Occupational exposures to asbestos dust have been wide-
spread in all industrial countries and continue as a conse-
quence of “in-place™ materials. [n detailed interviews
about 20% to 40% of adult men report some past occupa-
fions and jobs that may have entailed asbestos exposure
at work. [n Western Europe, North America, Japar, and
Australia the use of asbestos peaked in the 1970s, and
currentiy about {0 000 mesotheliomas and 20 000 asbes-

los-induced lung cancers are estimated to occur annually
in the poputation of approXimately 800 million peaple.

In general, reliable work histories provide the most
practical and useful measure of occupational asbestos
exposure, Using structured questionnaires and checklists,
trained interviewers can identify persons who have a
work history compatible with significant asbestos expo-
sure. Dust measurements can be used in the estimation of
past fiber levels at typical workplaces and in the use of
asbestos-containing materials. A cumulative fiber dose,
as expressed in fiber-years per cubic centimeter, is an
important parameter of asbestos exposure,

The clinical diagnosis of asbestos-related diseases is
based on a detailed interview of the patient and occupa-
tional data on asbestos exposure and appropriate latency,
signs and symptoms, radiological and lung physiclogy
findings, and selected cytological, histological and other
laboratory studies. Histopathological confirmation is re-
quired for suspected ashestos-related malignancies and
for the resolution of differential diagnoses. A multidis-
ciplinary approach is suggested for the evalualion of
problem cases. _

The chest radiograph is the basic tool for identifying
asbestos-related diseases such as asbestosis, pleural ab-
normalities, lung cancer, and mesothelioma. The limila-
tion of the chest radiograph in the detection of asbestosis
and asbestos-associated pleural abnormalities is widely
recognized. Computed tomography (CT) and high reso-
{ution computed tomography (HRCT} can facilitate the
detection of asbestosis and asbestos-related pleural ab-
normalities, as well as asbestos-related malignancies:

. they are not recommended as a screening tool but may be

invaluable for indtvidual clinical evaluation and research
purposes. Examples are the detection of pleural abnor-
malities in suspected cases of asbestosis and the detec-
tion of parenchymal disease obscured on the chest filow
and also use as an aid to differential diagnosis. As new
imaging techniques such as digital radiography ure evolv-
ing, standard images and interpretations must be devel-
oped. The place of other imaging techniques {ultrasound.
magnetic resonance imaging, gallium scanning. ventila-
tion-perfusion studies, positron-emission tomography?
has yet to be established, and they are not currently
recommended for the clinical diagnosis of asbestos-re-
lated disorders.

Analysis of lung tissue for asbestos tibers and ashes-
tas bodies can provide data to supplement the occupa-

3N
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tional history. For clinical purposes, the following guide-
lines are recommended to identify persons with a high
probability of exposure to asbestos dust at work: over 0.1
million amphibole fibers (>3 pm) per gram of dry lung
tissue or over [ million amphibole fibers (>1 pm} per
gram of dry lung tissue a5 measured by electron micro-
scopy in a qualified [aboratory or over 1000 asbestios
bodies per gram of dry tissue (100 asbestos bodies per
gram of wel tissue) or over | asbestos body per miliiliter
of bronchoalveclar lavage tluid, as measured by light
micrascopy in a qualified laboratory.

Each laboratory should establish its own reference
values. The median values for occupationally exposed
populations should be substantiaily above the reference
values. Efforts o standardize analytical methods for
fiber burden analyses by different laboratories are rec-
ommended,

Asbestosis

Asbestosis is defined as diffuse jnterstitial fibrosis of
the lung as 4 consequence of exposure to asbestos dust.
Neither the clinical features nor the architectual tissue

- abnormalities sufficiently differ from those of other

causes of interstitial fibrosis 1o allow confident diag-
nosis withgut a history of significant exposure to asbes-
tos dust in the past or the detection of asbestos fibers or
bodies in the lung tissue greatly in excess of that com-
monly seen in the general population. Symptoms of as-
bestosis include dysprea and cough. Common findings
arc inspiratory basilar crackles and, less commonly,
clubbing of the fingers. Functional disturbances can in-

‘clude gas exchange abnormalities, a restriclive pattern,
and obstructive features due to small airway disease.

" Asbestosis is generally associated with- relatively
high exposure levels with radiological signs of paren-
chymai fibrosis. However, it is possible that mild
fibrosis may occur at lower exposure levels, and the
radiological criteria need not always be fulfilled in cases
of histologically detectable parenchymal fibrosis. The
recognition of asbestosis by chest radiography is best
guided by standardized methods such as the ciassifi-
cation of the {nternational Labour Organisation (ILO)
and its modifications. Standard films must always be
used. For research and screening purposes, radiological
findings of small opacities, grade 1/0, are usually re-
garded as an early stage of asbestosis. Inspiratory basi-
lar rales, restrictive impairment, small airway ob-
struction, and gas exchange disturbances in pulmonary
function are considered valuable information for clini-
cal diagnosis, for occupational health practice, and for
attribution purposes. HRCT can confirm cadiological
findings of asbestosis und show early changes not seen
on chest X rays, but should be performed only in
selected cases.

312 Scand J Work Environ Health 1897, vol 23, no 4

Smoking effects should be considered in the evalua-
tion of early asbestosis, lung function tests, and respirg-
tory symptoms.

A histological diagnosis of asbestosis requires the
tdentification of diffuse interstitial fibrosis in well inflat-
ed lung tissue remote from & lung cancer or other mags
lesion, plies the presence of either 2 or more asbestos
bodies in tissue with a section area of [ cm? or a count of
uncoated asbestos-fibers that falls into the range record
for asbestosis by the same laboratory. '

[n order to achicve reasonable comparability between
different studies, a standardized system for the histologi-
cal diagnosis and grading of asbestosis is required. The
Roggli-Pratt modification of the CAP-NIOSH system i
recommended as a reasonably simple and reproducible
scheme for this purpose. ‘

There is evidence that rare cases of asbestosis occur
without significant numbers of asbestos bodies. These
cases are recognizable — and distinguishable from idio-
pathic pulmonary fibrosis — only by analysis of the
uncoated fibér burden. Rare cases of asbestosis in rela-
tion to the inhalation of pure chrysotile can occur, with a
prolonged interval between the fast exposure and the
diagnosis and few or no detectable asbestos bodies and a
low fiber burden. The existence of such cases is specula-
tive and, if the diagnosis can be made, it must be done
from cther compelling clinical or radiological grounds
combined with exposure data,

Fibro-inflammatory patterns other thar conventional

 ashestosis have also been described for workers with

occupational exposute to asbestos, including a patiern
resembling desquamative interstitial pneumoania (DIP),
the occurrence of granulomatous inflammation, a picture
that resembles lymphocytic interstitial pnenmonia, and
organizing pneumonia with bronchiolitis abliterans. Al-
though the DIP-like picture with asbestos bodies ts prob-
ably asbestos-related, the other patterns have not yet
been shown to be so related.

Plaural disorders

Asbestos-related pleural abnormalities are divided into
pleural plaques, mainly involving the parietal pleura,
sometimes with calcification, and diffuse pleural thick-
ening, which is a collective name for pleural reactions
involving mainly the visceral pleura. These include be-
nign asbestos-related pleural effusion, blunted costo-
phrenic angle. crow’s feet or plewroparenchymal fibrous
strands, and rounded atelectasis. Avoidance of the term
“pleural asbestosis” is recommended. Pleural plaques are
usually asympiomatic, and without clinically important
findings.

The specificity of pleural plaques according to the
ILO 1980 Classification of Radiographs of Pneumoconi-
oses is low unless the plaques are radiographically well
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defined. The most common differential diagnosis is sub-
pleural fat. Radiographic findings are reliable for the
diagnosis of asbestos-related pleural plaques when they
are characieristic (eg, bilateral circumscribed plagues,
bilateral calcification, diaphragmatic plaques).

Pleural plaques represent circumscribed areas of fi-
brous thickening, typically of the parietal pleura, due to
the deposition of paucicellular collagenous tissue with a
laminar or basket-weave pattern; they may or may not
calcify. In regions where plaques are not endemic, $0—
90% of the plaques that are radiologically well defined
are attributable to occupational asbestos exposure. The
presence of pleural plaques may justify follow-up among
occupationally exposed groups.

Diffuse pleural fibrosis designates noncircumscribed
fibrous thickening of variable cellularity, which usually
affects the parietal, but mainly the visceral, layers. In the
setting of occupational asbestos exposure, such diffuse
fibrosis is probably a result of benign asbestos pleuritis
with effusion. It may or may not be associated with
rounded atelectasis. Diffuse pleural thickening can be
associated with mild, or rarely moderate or severe, re-
strictive pulmonary function defects.

Low exposures from work-related, houschold, and
natural sources may induce pleural plaques. For diffuse
pleural thickening, higher exposure levels may be re-
quired. :

Mesothefioma

Malignant mesothelioma affecting any serosal membrane
may be induced by asbestos inhalation, The histological,
immunchistochemical and ultrastructural markers for the
diagnosis of mesothelioma are well established. Expert
opinion should be sought on atypical cases, or on those
in which the diagnosis is uncertain because of discordant
findings or in which the amount of material available is
insufficient for definite diagnosis. Mesothelioma is fre-
quently presented with pleural effusion, dyspnea, and
chest pain.

With the exception of certain histological types of
mesothelioma that are benign or of uncertain or border-
line malignant potential (eg, multicystic mesothelioma,
benign papillary mesothelioma), al! types of malignant
mesothelioma can be induced by asbestos, with the am-
phiboles showing greater carcinogenic potency than
chrysotile.

" A lung fiber count exceeding the background range
for the laboratory in question or the presence of radio-
graphic or pathological evidence of asbestos-related tis-
sue injury (eg, asbestosis or pleural plagues) or his-
topathologic evidence of abnormal asbestos content
{eg. asbestos bodies in histologic sections of lung)
should be sufficient to relate a case of pleural mesothe-
lioma to asbestos exposure on a probability basis_ In the

Consensus report

absence of such markers, a history of significant occu-
pational, domestic, or environmental exposure to asbes-
tos will suffice for attribution. There is evidence that
peritoneal mesotheliomas are associated with higher
levels of asbestos exposure than pleural mesotheliomas
are, In some circumstances, exposures such as those
occurring among household members may approach oc-
cupational levels,

The question is unresolved of whether or not a case
of mesothelioma for which the lung fiber count falls
within the range recorded for unexposed urban dwellers
is related to asbestos. More information is needed re-
garding the interpretation of fiber burdens in the pleura
or samples of tumor tissue before these measures can be
used for the purposes of attribution.

The following points need to be considered in the
assessment of occupational etiology:

- The great majority of mesotheliomas are due to asbes-
t0s exposure,

Mesothelioma can occur in cases with low asbestos
exposure. However, very low background environ-
mental exposuces carry only an extremely low risk.

- About 80% of mesothelioma patients have had some
accupational exposure to asbestos, and therefore a
careful occupational and environmentat history should
be taken.

+ An occupational history of brief or low-level exposure
should be considered sufficient for mesothelioma to
be designated as cccupationally related.

- A minimum of 10 years from the first exposure is
required to attribute the mesothelioma to asbestos ex-
posure, though in most cases the latency interval is
longer (eg, on the order of 30 to 40 years).

- Smoking has no influence on the risk of mesothelio-
ma.

Lung cancer

All 4 major histological types (squamous, adeno-, large-
cell and smali-cell carcinoma) can be related to asbestos.
The histological type of a lung cancer and its anatormic
location (central or peripheral, upper lobe versus lower
lobe} are of no significant value in deciding whether or
not an individual lung cancer is attributable to asbestos.
Clinical signs and symptoms of asbestos-related cancer
do not differ from those of lung cancer of other causes.

As examples, | year of heavy exposure (eg, manufac-
tare of ashestos products, asbestos spraying, insulation
wark with asbestos materals, dernolition of old build-
ings} or 5-—10 years of moderate exposure {eg, construc-
tion, shipbuilding) may increase the lung cancer risk 2-
fold or more. In some circumstances of extremely high
asbestos exposure, a 2-fold risk of lung cencer can be
achieved with exposure of less than [ year.

Scand J Work Environ Health 1997, vot 23, no 4~ 313
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The relative risk of lung cancer is estirated to in-
crease 0.5-—4% for each fiber per cubic centimeter per
year (fiber-years) of cumulative exposure. With the use
of the upper boundary of this range, a cumulative expo-
sure of 25 fiber-years is estimated to increase the risk of
lung cancer 2-fold. Clinical cases of asbestosis may oc-
cur at comparable cumnlative exposures,

A 2-fold risk of lung cancer is refated 10 retained
fiber levels of 2 million amphibole fibers (>5 pm) per
gram of dry lung tissue or 5 million amphibole fibers
(>1 pum) per gram of dry lung tissue. This lung fiber
concentration is approximately equal to 5000 to 15 000
asbestos bodies per gram of dry tissue, or 5 to 15 asbes-
tos bodies per milliliter of bronchoalveolar lavage fluid.
“When asbestos body corcentrations are less than 10 0600
asbestos bodies per gram of dry tissue, electron micro-
scopic fiber analyses are recommended.

Chrysotile fibers do not accumulate within lung tis-
suc to the same extent as amphiboles because of faster
clearance rates; therefore, occupational histories {fiber-
years of exposure) are probably 2 better indicator of lung
cancer risk from chrysotile than fiber burden analysis is,

A lung fiber burden within the range recorded for

asbestosis in the same laboratory should be assigned a
significance similar to that of asbestosis. For a patient
with lung cancer and a fiber count that falls within the
range recorded for unexposed urban dwellers, the rela-
-tionship of the tumor to amphibole asbestos is doubtful
at most, ,

Estimates of the relative risk for asbestos-asseciated
lung cancer are based on different-sized populations. Be-
cause of the high incidence of lung cancer in the general
population, it is not possible to prove in precise deter-
* mninistic terms that asbestos is the causative factor for an
individual patient, even when asbestosis is present. How-
ever, attribution of causation requires reasonable medi-
cal certainty on a probability basis that the agent (asbes-
-(0s) has caused or contributed materially to the disease.
The likelihood that asbestos exposure has made & sub-
stantial contribution iucreases when the exposure in-
creases. Cumulative exposure, on a probability basis,
should thus be considered the main criterion for the attri-
bution of a substantial contribution by asbestos to lung
cancer risk. For exampie, relative risk is roughty doubled
for cohorts exposed to asbestos fibers at a cumulative
exposure of 25 fiber-years or with an equivalent occupa-
tional history, at which level asbestosis may or may not
be present or detectable, Heavy exposure, in the absence
of radiologically diagnosed asbestosis, is sufficient o
increase the risk of lung cancer. Curmulative exposures
below 25 fiber-years are also associated with an increased
risk of lung cancer, but to a less extent.

The presence of asbestosis is an indicator of high
exposure. Asbestosis may also contribute some addi-
tionai risk of lung cancer beyond that conferred by as-
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bestos exposure alone. Asbestosis diagnosed clinically,
radiologically (including HRCT}, or histologically can
be used to attribute a substantial causal or contributory
role to asbestos for an associated lung cancer.

Pleural plaques are an indicator of exposuse to ashes-
tos fibers. Because pleural plaques may be ussociated
with low levels of ashestos exposure, the attribution of
lung cancer to ashestos exposure must be supporied by
an occupational history of substantial asbestos exposurc
or measures of asbestos fiber burden. Bilateral dilfuse
pleural thickening is often associated with moderate or
heavy exposures, as seen in cases with asbesiosis, and
should be considered accordingly in terms of altribution.

A minimum lag-time of 10 years from the first ashes-
tos exposure is required to attribute the fung cancer (o
asbestos. '

" Not all exposure criteria need to be fulfilled for the
purposes of attribution. For example, the following can
be considered: (i) significant occupational exposure his-
tory with low fiber burdens (eg, long exposure to chrys-.
otile and long lag-timne between the end of exposure and
mineralogical analysis) and (i) high fiber counts in ling
or broncholavage fluid with an uncertain history or with-
out long-lerm duration {short exposures can be very in-
tense).

At very low levels of asbestos exposure. the risk of
lung cancer appears to be undetectably low, ,

Although tobacco smoking affects the total lung can-
cer risk, this effect does not detract from the risk of lung
cancer aitributable to asbestos exposure. No attempt has
been made in this report to apportion the relative contri-
butions of asbestos exposure and tobacco smoking.

FPrevention and screening

Screening of asbestos-exposed populations can be car-
ried out for practical and scientific purposes. There are
4 goals of screening: (i) to identify high risk groups. (ii)
to target preventive actions, (iii) to discover occupational
diseases, and (iv) to devefop improved tools for treat-
ment, rehabilitation and prevention. Screening should
aim to prevent asbestos-related diseases and therefore
lead to gained healthy years of life among the screened
ot among those in similar risk situations. The benedits o
the individual person should be viewed cautiously. The
substantial morbidity and mortality related to asbestos
expostre argue for continued efforts to increase the pre-
ventive power of screening.

Any screening for purely scientiftc purposes requires
appropriate methods and criteria {eg, low cost and high
predictive value). Before a screening progeam ts initiat-
ed, the ethical, financial, and legislative aspects need 1o
be considered. These aspects may include patient notifi-
cation, data protection, allocation of costs, and fullow-up
of identified abnormalities. In addition, provision should
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be made for epidemiolagic analyses, quality control, pri-
mary and secondary prevention, and the assessment of
program effectiveness.

As tools for screening, questionnaires and personal
interviews should include tems related to asbestos expo-
sure, smoking, and other contributing factors. Question-
naires should preferably be validated for smoking habits
and occupational histories. When possible, question-
naires should be applied nationally to permit epidemio-
logic analysis of the results,

Chest X-ray examinations can include frontal and
lateral roentgenograms. Appropriate lung function tests
can measure respiratory flow volumes and rates. In
“spiromelry, atiention should be given to careful calibra-
tion, acceptable performance efforts, and reproducibilizy.

_ The prevention strategies of asbestos-related diseases
can be based on the identification of exposure sources
and exposed people. There are 3 main targets for preven-
tion: (i) an individual worker, (i) a selected group of
workers, and {iii} the work environment. At the level of
the individual worker, the tools for prevention include
heaith education and the introduction of safe work prac-
tices, the avoidance of tobacco smoking, and careful
follow-up of health by surveillance. The group level
methods are in part the same as at the individual level (ie,
health information, education, and recommendations in-
cluding the use of respiratory protective equipment).

~ The work environment is the most important target
for preventive measures, starting from aveiding the use
of asbestos, carefully centrolling dust emissions using
wet techniques, and controlling passive smoking at the
workplace. Many countries have prohibited the use of
asbestos, but there are still substantial amounts of asbes-
tos in consumer products and in buildings that can ex-
pose workers in repair and removal work. Some coun-
tries have permitted asbestos work only under special
autherization, training, and protective measures,

From the knowledge on potential exposures to asbes-
tos, high-risk populations can be identified among per-
sons exposed 10 or more years ago. The availability of
registers — union, workers' compensation, and employ-
ment records — can be explored for this purpose.

Subjects can be assigned to subgroups for interven-
tion or screening as defined by their risk (eg, the current
risk of lung cancer and risk projected to given time
windows in the future). Criteria for inclusion in each
intervention or screening group should be established in
the study protecol. Subsequently, the members of each
~subgroup can serve as separate targets for group-based
and individual intervention programs.

Protocols for intervention should be designed in such
a way that they serve each subject and subigroup optimal-
ly in terms of promoting individual health and the early
detection of asbestos-related diseases. Data on these sub-
groups can also form a basis for more specific studies of
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disease outcome or various biomarkers. Identified abnor-
malities should be followed by the best clinical and oc-
cupational practices.

Research needs

There are several issues that still require clarification and
further study. The following list of recommendations
and future directions is not intended to be exhaustive.

- Improvement in the assessment and quantification of
exposure to asbestos, to include specific worker
groups, with collation of data and the development of
an international standardized protocol for the assess-
ment of exposure.

« Further analysis of job-exposwre data and further
studies on asbestos fiber burdens in tissus in relation
to various asbestos-related disorders.

+ Studies on chrysotile fiber burdens in fung tissue rela-
tive to the risk of lung cancer (also to include experi-
mental investigations).

+ Lung cancer relative to the lung tissue burdens of
mineral fibers other than asbestos (eg, refractory ce-
ramic fibers and zeolites).

+ Improvement of the ILO system for the radiological
diagnosis and categorization of pleural abnormalities.

+ Development of a standardized system for the report-
ing of HRCT scans of ashestos-related disorders,
analogous to the ILO system, _

» Studies on the specificity of lesions of the pleura visu-
alized by CT as markers of asbestos exposure and
studies on the prognosis of diffuse pleural abnor-
malities.

» Improvement in ultrasound imaging of the pleura.

+ Development of new digital imaging techniques for
the investigation of asbestos-related diseases.

+ Standardization of the approach to lung crepitations
with the use of special auditory devices.

+ Investigation of mesothelioma as a potential outcome
of exposure to mineral fibers other than asbestos —
such as refractory ceramic fibers — to include experi-
mental studies and a series of mesothelioma patients
without exposure to asbestos or erionite, supported by
lung tissue fiber analysis.

+ Multicenter studics on biomarkers for the detection of
carly asbestos diseases and the assessment of the re-
sponse 10 new treatment modalities,

+ Investigation of ashestos-associated tumors other than
lung cancer and mesothelioma (eg, laryngeal carcino-
ma and renal carcinoma).

Further studies on the effectiveness of screening pro-
grams.

FParticipants: Douglas W. Henderson {Flinders Medical
Centre, Australia), Jorma Rantanen (Finnish {nstitute of
Occupational Health, Finland), Scott Barnhart (Universi-
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ty of Washington, United States), Joha M Dement (Duke
University Medical Center, United States), Paul De
Vuyst (Cliniques Universitaires de Bruxelles, Hopital
Erasme, Belginm), Gunnar Hillerdal (Karolinska Hospi-
tal, Sweden), Matti $ Huoskonen (Finnish Institute of
Occupational Health, Finland), Leena Kivisaari (Helsin-
ki University Central Hospital, Finland}, Yukinori Kusa-
ka (Fukui Medical School, Japan), Aarne Lahdensuo
(Tarpere University Hospital, Finland), Sverre Langfird
{The National Hospital, Norway), Guanar Mowe (De-
partment of Social Insurance Medicine, University of
Oslo, Norway), Toshiteru Okubo (University of Qccupa-
tional and Environmental Health, Japan), John E Parker
(National institute for Occupational Safety and Health,
United States), Victor L Roggli (Duke University Medi-
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cal Center, United States), Klaus Rodelsperger (Jusius-
Licbig University, Germany), Joachim Résler (Jusius-
Liebig University, Germany), Antti Tossavainen (Finn-
ish Institute of Occupational Health, Finland), Hans-
Joachim Woitowitz (Justus-Liebig University, Germany).

Reprint requests to Dr Antti Tossavainen, Depariment of
Industrial Hygiene and Toxicology, Finnish Institute of
Occupational Health, Topeliuksenkatu 41 a A, FIN-
00250 Helsinki, Finland (free of charge),

The reprint plus a copy of the cenclusions and recommenda-
tions (People and Work Research Reports, no 14) can be
obtaired from the Finnish Institute of Gceupational Health,
Suvi Lelitinen, Topelivksenkatu 41 a A, FIN-00250 Helsinki,
Finiand, for g price of FIl 80.00 + postage.
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Stroney v. Eagle-Picher Industries, Inc.
Ohio App.,1988.
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WEIGHT OF LEGAL AUTHORITY.
Court of Appeals of Ohio, Eighth District, Cuyahoga County.
James J. STRONEY, Plaintiff-Appellant,
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EAGLE-PICHER INDUSTRIES, INC., et al., Defendants-Appellee.

No. 54955.

Oct. 13, 1988.

Civil Appeal from Court of Common Pleas, Case No. 99,276.
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Not Reported in N.E.2d Page 2

Not Reported in N.E.2d, 1988 WL 113008 (Ohio App. 8 Dist.)
(Cite as: Not Reported in N.E.2d)

Robert E. Sweeney, Linda L. Kesterson, Cleveland, for plaintiff-appellant.

Martin J. Murphy, Laura Kingsley Hong, Cleveland, for defendant-appellee.

JOURNAL ENTRY AND OPINION

PER CURIAM:

*1 This cause came on to be heard upon the accelerated calendar pursuant to App.R. 11.i and
Local Rule 25, the record from the Cuyahoga County Court of Common Pleas, the briefs and
the oral arguments of counsel. Plaintiff-appellant James J. Stroney contends that the trial court
erred in entering summary judgment against bim by holding that the filing of this
asbestos-related action on October 16, 1985, was barred by the two-year statute of limitations
set forth in R.C. 2305.10. For the reasons that follow, we conclude that summary judgment
was inapproriate because a genuine issue of material fact exists as to when Stroney's cause of

action arose. Accordingly, we reverse.

To prevail on their motion for summary judgment, the defendants must establish that plaintiff's
claim arose before October 16, 1983. The defendants did not present any evidence to suggest,
and they do not argue on appeal, that plaintiff had been informed by competent medical
authority that he had been injured by exposure to asbestos. See R.C. 2305.10. Thus,

defendants must show that, by the exercise of reasonable diligence, plaintiff knew or should

© 2007 Thomson/West. No Claim to Orig. U.S. Govt. Works.
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(Cite as: Not Reported in N.E.2d)

have known prior to October 16, 1983, that he had been injured by the exposure to asbestos.
R.C. 2305.10. The evidentiary materials presented to the trial court in this case demonstrate

that genuine issues of fact precluded summary judgment.

Defendants' evidence showed that in January of 1983, Dr. Bal, a pulmonary specialist, wrote to
plaintiff's treating physician, Dr. Bemat, and indicated that the changes in plaintiff's chest X-ray
“would be compatible with asbestosis.” One month later, in February of 1983, a Youngstown
radiology comparison report of plaintiff's chest X-rays by Dr. Barrett noted “pleural
calcifications which help establish the diagnosis of asbestosis.” Nothing in the record indicates

that these preliminary diagnoses were ever communicated to plaintiff Stroney.

Plaintiff's sworn testimony indicated that although he had experienced back pains as early as
1976 and some chest pains in 1983, Dr. Bal did not inform him that he had asbestosis until
September 1985, one month before this action was commenced. Stroney stated that in spite of
the tests that had been performed, “they couldn't figure out what the hell T had.” Nothing in

this record suggests that Stroney did not exercise reasonable diligence.

Construing this evidence most strongly in favor of the plaintiff, we conclude that the defendants

did not sustain their burden of showing that no genuine issue of material fact exists. See

© 2007 Thomson/West. No Claim to Orig. U.S. Govt. Works.
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Harless v. Willis Day Warehousing Co. (1978), 54 Ohio St.2d 64, 66. Cf. Yung v. Raymark
Industries, Inc. (C.A. 6, 1986), 789 F.2d 397 (jury question presented regarding timeliness of
worker's discovery of asbestos-related injury). The credibility of plaintiff's testimony is a
matter for the trier of fact and is not properly within the province of a hearing on defendants'
motion for summary judgment. See Duke v. Sanymetal Producfs Co. (1972), 31 Ohio App.2d

78, 83. Accordingly, summary judgment was improper.
#2 The judgment is reversed and the cause is remanded for further proceedings.

PATTON and CQRRIGAN, JJ., concur.

NAHRA, C.J.,, dissents (See attached opinion).

N.B. This entry is made pursuant to the third sentence of Rule 22(D), Ohio Rules of Appellate
Procedure. This is an announcement of decision (see Rule 26). Ten (10} days from the date
hereof this document will be stamped to indicate journalization, at which time it will become

the judgment and order of the court and time period for review will begin to run.

NAHRA, Chief Justice, dissenting:
Claims for injuries resulting from exposure to asbestos must be brought within two years of

the date on which the plaintiff is informed by competent medical anthority that he has been

© 2007 Thomson/West. No Claim to Orig. U.S. Govt. Works.
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mjured by such exposure, or ... the date on which, by the exercise of reasonable diligence, he
should have become aware that he had been injured by the exposure, whichever date occurs
first.” R.C. 2305.10; O'Stricker v. Jim Walter Corp. (1983), 4 Ohio St.3d 84, 447 N.E.2d 727,
Appellant testified in his Sprint intexrview that Dr. Bal informed him in September, 1985, that

he had asbestosis.

Appellees, however, in their motion for summary judgment contended that appellant knew or
should have known of his asbestos-related disease sometime around January of 1983, about two
years and nine months before appellant brought suit and about two years and eight months
before appellant stated any doctor diagnosed his condition. Appellees attached a letter dated
January 25, 1983, from Dr. Bal, a pulmonary specialist, to appellant's treating physician
wherein Dr. Bal states: “On review of his old x-rays, similar changes were seen on films done
in 1974, 1975, and 1980. These changes would be compatible with asbestosis.” Appellees
also attached a chest x-ray comparison report dated February 15, 1983, wherein Dr. Barrett, in
comparing x-rays of appellant from January 17, 1983 and January 15, 1981, states: “Also noted
are pleural calcifications which help establish the diagnosis of asbestosis,” Appellant testified

that his symptoms and medical testing began in about 1976.

Although appellant testified that he was not informed formally of his condition until September

© 2007 Thomson/West, No Claim to Orig. U.S. Govt. Works.
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1985, the evidence indicating that appellant should have been aware of his asbestos-related
disease in carly 1983 at the latest has not been contested. Appellant had been undergoing tests
since 1976. The x-rays taken in January 1983 clearly establish the presence of asbestosis.

Appellant argues he was not told of these results. However, given his long history of
symptoms and treatment, appellant, through the exercise of reasonable diligence (e.g. simply
inquiring of the doctors), should have been aware that he had asbestosis. Unlike the cases of
Yung v. Raymark Industries, Inc. (6th Cir.1§86), 789 F.2d 397, and Myles v. Johns-Manville
Sales Corp. (1983), 9 Ohio App.3d 257, 459 N.E.2d 620, no genuine issue of material fact
remains to be iried in this case regarding the discovery of appellant's condition and appellees
were entitled to judgment as a matter of law. Reasonable minds could only reach a conclusion
adverse to appellant after reviewing the evidence as to whether he should have known he had

been injured by the exposure.
Ohio App.,1988.
Stroney v. Eagle-Picher Industries, Inc.

Not Reported in N.E.2d, 1988 WL 113008 (Ohio App. 8 Dist.)
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