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II. INTRODUCTION

Cincinnati School District, Board of Education ("CPS") is submitting this Arnicus Brief in

support of Appellee Hamilton County Auditor. CPS has an interest in making sure that commercial

properties are properly valued at their highest and best use in accordance with Ohio law. Appellant's

efforts to carve out a special niche for valuing "big box" retailers at some artificial average or

distressed valuation are misguided and in contravention of established Ohio valuation approaches.

There is nothing philosophically unique in valuing big box retailers that is substantially different

from valuation issues present in many other commercial buildings that have tenants with long term

leases. This Court has consistently upheld established valuation techniques and has consistently

upheld the use of construction costs as valid indications of value for newer structures. It has also

consistently upheld the use of arms length sales as the best evidence of value of a subject property.

Cases similar to the one before this Court are currently pending at the BTA, and involve big

box properties in CPS's territory that have recently sold. The Court's ruling in this case could have

a direct impact on the analysis used to determine the validity of sale price valuations in those pending

cases. This explains CPS's interest in providing this Amicus Brief.

We will limit our brief to the issues set forth in Appellant's Propositions of Law # I and #3,

as these are the major arguments in the appeal.

STATEMENT OF FACTS

We adopt the Statement of Facts set forth in Appellee Auditor's Merit Brief.
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III ARGUMENT

APPELLANT'S PROPOSITION OF LAW #1

The holding in Berea City School District Board of Education v. Cuyahoga
County Board of Revision (2005), 106 Ohio St.3d 269 is not applicable to this
case as the Berea case addressed the acceptance of a sale price that was
indicative of the value of the real estate in-exchange where the property was
multi-tenant and not built-to-suit a tenant. In contrast, the instant matter
concerns the sale of a single tenant property valued in-use, where the
property was built to that tenant's unique needs and the transfer is reflective
of the business success and credit-worthiness of the tenant and is unrelated to
the value of the underlying real estate.

CPS has several comments relating to positions taken by Appellant in this case:

1) The "value in use" argument is a "red herring" argument that has no relevance to

the present case. This Court has long held that properties must be valued at their

"highest and best use" for purposes of taxation. Cleveland Bd. of F.dn. v. Cuyahoga

Cty. Bd ofRevision (1995), 73 Ohio St.3d 715, 654 N.E.2d 1244. What Appellants

are asking this Court to do is ignore and reject the highest and best use of "big box"

retail sites, and instead artificially value the sites at some lower, more average value

by prohibiting the valuation based on their most logical and market-driven use.

Common sense tells us that most properties operate at their highest and best use,

because owners have a profit incentive to maximize returns on their properties. Of

course, that also means that the current use of these properties reflects their "value

in use." What the Court in Slate ex rel. Parklnvestment Co. v. Board ofTax Appeals

(1972), 32 Ohio St.2d 28 was objecting to was adopting a value based on a current

use that was less than its highest and best use. For example, using a sports arena as
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a storage warehouse, or a piece of prime downtown land as a private landscaped park

are current uses that would not qualify as highest and best use under the Park Inv.

doctrine. Nothing in Park Inv. stated that current use was improper for valuation if

it was also the highest and best use for market purposes.

A proper understanding of Appellant's unsupported philosophy with regard

to "value in use" is enough to reject Appellant's entire argument.

2) The sale in the subject case is not a sale leaseback, nor is it analogous to one. Like

thousands of other property sales every year, this sale involved the sale of a building

that was already leased at the time it was sold. What makes a sale-leaseback

questionable for valuation purposes is that two transactions are closing at the same

time, and the price of each can be manipulated to affect the other. For example, a

valuable building could be sold for a very low price in exchange for the seller

agreeing to pay very low rent to the buyer. A high price could be demanded by the

seller, which is offset by a very high rent payable by the seller to the buyer. In the

subject case, nothing of the sort occurred. The lease rate stayed the same between

the old owner and the new owner. The tenant was not involved in any change in

pricing. The lease was a constant, not a variable,

3) The Appellant's philosophy that big box retail stores are unique in their reliance

on the credit worthiness of the tenants is simply not true. Any large office tower in

a downtown area will be affected by the credit quality of the tenants and the length

of the remaining leases. Obviously, the very best locations and buildings attract the

tenants who can pay the highest rents and who the landlord has confidence will be
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able to meet their lease obligations. If IBM and Microsoft occupy the building with

the best location and best amenities in a large Ohio city, Appellant's approach

dictates that the building be valued at a lower, average value since its current use as

a large corporate location results in high rents and long leases that increase the value

to potential purchasers of the office building. That position is patently wrong, yet

Appellants want the Court to adopt a similar approach to big box sites - - they ask the

Court to ignore the market-driven high rents that reflect the value to the retailer, and

impose an artificial low value based on some inferior use like a pet store or a tanning

salon.

4) The record is clear that the leases of the big box tenants accurately reflect the cost

to construct the subject property (Appellant's Brief, p. 27). Since the subject

property was new at the time of the tax year valuation, it is entirely appropriate to use

construction costs to guide the valuation process. Dayton-Montgomery Cry. Port

Authority v. Montgomery Cty. Bd. ofRevision (2007), 113 Ohio St.3d 281. Common

sense tells us that the tax value should be close to the construction costs for a new

building, especially when sophisticated real estate professionals are involved.

APPELLANT'S PROPOSITION OF LAW #3

To adopt the sale price as the value of the subject property would be
inconsistent with this Court's holding in Higbee Co. v. Cuyahoga County Board
ofRevision (2006), 107 Ohio St.3d 325, wherein this Court rejected evidence of
value inextricably intertwined with the non-real estate business value of the
tenant.

Appellants confuse the payment of high prices for prime real estate with paying for non-real
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estate items. The reason the rents are high is because the construction costs are high, and must be

recouped. The reason the leases are valuable is because the landlord had a prime location that

commanded high rents and long secure leases. (If a landlord was approached by two potential

tenants who offered identical $20 a square foot rents for a twenty year lease, and one was Walmart

and the other was a local pet store owner with a net worth of $25,000, which would be selected by

the landlord?) The landlord is onlv in a position to demand top rents and attract high quality credit

tenants because he or she has a prime location that large retailers desire. That is a reflection of real

estate value, not some non-real estate factor. The Appellant wants this Court to ignore the influence

that the real estate played in attracting the high quality tenants and wants the Court to focus on the

tenants as if they magically appeared out of nowhere, with no relationship to the high quality nature

of the subject property. That is a theory that has no basis in any recognized real estate valuation

theory.

IV. CONCLUSION

Appellant's approach has no market support and no support in recognized appraisal theory.

It directly contradicts the Court's insistence that property be valued at its highest and best use.

Rspectfully submitted,

David C. DiMuzio, 0034428
David C. DiMuzio, Inc.
1900 Kroger Building
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