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L STATEMENT OF THE FACTS AND THE CASE

A. Summary of Argument

While this is the first case before this Court addressing the Commission’s irﬁplcmentation
of the H.B. 218 amendments to Revised Code Chapter 4927, it does not present any novel issues
that cannot be resolved on fundamental principles of administrative law. The General Assembly
enacted a statute empowering the Commission to authorize alternative regulation for basic local
exchange service (“BLES”). The statute directed the Commission to develop rules for that
purpose, which it did in Case 05-1305.% The rules developed by the Commission created a set of
four objective “safe harbor” provisions for incumbent telephone companies to apply for BLES
altcrnative regulation. If the applicant met the objective criteria in one of those rules, the
applicant would be deemed to have satisfied all of the statutory criteria. An applicant could also
propose a company-specific test, but would have to justify that the test met the requirements of
the statute. CBT filed an application that fully complied with the Commission’s competitive test
4. The Commission found that CBT’s application complied with its rules and approved it.

This appeal is not about misapplication of the law or a real dispute of fact. This casc is
about a difference of opinion between the Commission and the Office of the Ohio Consumers’
Counsel (“OCC™) over BLES alternative regulation policy in Ohio. The OCC does not like the
policy choices the General Assembly and the Commission have made. But, the General
Assembly empowered the Commission, not the OCC, to write the rules and apply them. This
Court should defer to the Commission’s judgment and affirm both its rules and its decision on

CBT’s individual application,

2 In the Matter of the Implementation of H.B. 218 Concerning Alternative Regulation of Basic
Local Exchange Service of Incumbent Local Exchange Telephone Companies, Case No. 05-
1305-TP-ORD (“Case 05-1305%).



B. Standard of Review

The OCC contends that the standard of review in this case is de novo. While correctly
citing several decisions finding that the Court reviews questions of law de novo, the OCC has
incorrectly characterized many of the issues in this case as questions of law, Most of whal the
Commission did below (in both the rulemaking proceeding and in CBT’s individual BLES case)
involved policy making and fact finding. In Case 05-1305, the Commission conducted a notice
and comment proceeding in which it promulgated rules to implement amendments to Chapter
4927 of the Ohio Revised Code. In Case No. 06-1002-TP-BLS, the Commission applied the
BLES alternative regulation rules to the specific facts presented by CBT’s application and the
supporting evidence. The de novo review.standard is not applicable to such policy and fact
decisions.

The statutory standard of review of Commission decisions is whether, upon consideration
of the record, the order is “unlawful or unreasonable.” This has different meanings when the
issue is one of law, fact or policy. The Court will not reverse or modify a PUCO decision as to
questions of fact where the record contains sufficient probative evidence to show that the
commission's decision was not manifestly against the weight of the evidence and was not so
clearly unsupported by the record as to show misapprehension; mistake, or willful disregard of

duty.* The appetlant bears the burden of demonstrating that the PUCO's decision is against the

3 R.C. 4903.13; Constellation NewEnergy, Inc. v. Pub. Util. Comm., 104 Ohio St.3d 530, 2004-
Ohio-6767, 820 N.E.2d 885, at 4 50,

1 Monongahela Power Co. v. Pub. Util. Comm., 104 Ohio St.3d 571, 2004-Ohio-6896, 820
N.E.2d 921, at Y 29.




manifest weight of the evidence or is clearly unsupported by the record.” Although the Court has
“complete and independent power of review as to all questions of law” in appeals from the
Commission,” it may rely on the expertise of a state agency in interpreting a law where “highly
specialized issues™ are involved and “where agency expertise would, therefore, be of assistance
in discerning the presumed intent of our General Assembly.”’

In this case and the related rulemaking proceeding, the Commission: 1) interpreted alncw
statute where it was given the power by the General Assembly to issue rules to implement the
statute; ;2) used its expertise and policymaking discretion to consider comments and other
evidence from a variety of sources in order to promulgate rules; and 3) made factual findings
based on the specific evidence presented by CBT in its individual BLES case and applied the
rules to those facts. The Commission had considerable leeway to hear and interpret the evidence
and render a decision.

The Commission must be affirmed on all factual findings if the Court concludes that the

Commission's findings were not manifestly against the weight of the evidence.® The OCC is, in

essence, asking the Court to reweigh the cvidence and substitute its judgment for that of the

‘Id.
 Ohio Edison Co. v. Pub, Util. Comm. (1997), 78 Ohio St.3d 466, 469, 678 N.L.2d 922.

T Consumers' Counsel v. Pub. Util. Comm. (1979), 58 Ohio St.2d 108, 110, 12 0.0.3d 115, 388
N.E.2d 1370. See also Qhio Consumers’ Counsel v. Pub. Util. Comm., 109 Ohio S1.3d 511,
2006-Ohio-3054 , at 9 12; Ohio Consumers’ Counsel v. Pub. Util. Comm., 111 Ohio St.3d 384,
2006-Ohio-5853 at § 11; Vectren Energy Delivery of Ohio, Inc. v. Pub. Util. Comm., 113 Ohio
St.3d 180, 2007-Ohio-1386, at § 9.

8 Cincinnati Gas & Elec. Co. v. Pub. Util. Comm. (1999), 86 Ohio St.3d 53, 58, 711 N.E.2d 670,
Cincinnati v. Pub. Util. Comm. (1993), 67 Ohio St.3d 523, 528-529, 620 N.E.2d 826.



Commission, an invitation which the Court routinely declines.® Here, the record contains
sufficient evidence supporting the Commission's decision. The Court should overrule all of the
OCC’s propositions of law.

C. Statement of Facts and the Case

1. The Rulemaking Proceeding

In 2005, the General Assembly amended R.C. 4927.03(A) to authorize the Commission
to grant alternative regulation of BLES." It directed the Commission to adopt “such rules as it
finds necessary to carry out this section.”! In determining whether the conditions required by
R.C. 4927.03(A)(1)(a) or (b) existed, the General Assembly directed the Commission to consider
the factors found in R.C. 4927.03(A)(2). The ability of the Commission to implement alternative
regulation of BLES was not limited to a company specific or company-initiated proceeding.
Revised Codc 4927.03(A)1) authorized the Commission to act on its own initiative, after public
notice and comment, to establish alternative regulatory requirements to apply to a company or
companies. This Court previously upheld the Commission’s adoption of generic rules
authorizing alternative regulation of all telephone services other than BLES."

'The Commission exercised the powers granted to it by R.C. 4927.03(A) and (D) by
adopting BLES alternative regulation rules in Case 05-1305. The Commission provided public

notice of proposed rules and invited comment by numerous affected partics.13 It received

? Payphone Assn. v. Pub. Util. Comm., 109 Ohio St.3d 453, 2006-Ohio-2988, 849 N.E.2d 4, at
i6. '

' Am. Sub. H.B. 218, 126" General Assembly.
TR.C. 4927.03(D).
12 Stephens v. Pub. Util. Comm., 102 Ohio St.3d 44, 2004-Ohio-1798, 806 N.E.2d 527.

13 Case 05-1305, November 4, 2005 Entry,




comments and evidence on each of the factors it was directed to consider in R.C. 4927.03(A)(2).
The QCC participated significantly in Case 05-1305.!* Most of the arguments the OCC
advances here were first raised in Case 05-1305 in an effort to shape the Commission’s policy on
BLES alternative regulation. The Commission accepled some and rejected some of the OCC’s
ideas in the final BLES alternative regulation rules. However, the OCC has never accepted the
Commission’s final authority to establish BLES alternative regulation rules and continues to this
day to try to author its own rules.

As part of its BLES alternative regulation rules, the Commission.crcated four competitive
tests. Compliance with any of those tests is deemed full compliance with the requirements of
R.C. 4927.03(A)(1) for that exchange. 15 The rules established in Case 05-1305 were designed to
be self-executing. The rules created objective tests and standardized means of demonstrating
cntitlement to alternative reguiation of BLES, thus negating any need to independently establish

compliance with the subjective standards in the statute in each case.'® Competitive test 4, the

"4 The OCC filed joint comments with a group of municipalities and consumer groups on
December 6, 2005, which were accompanied by lengthy affidavits of Trevor R. Roycroft, Ph.DD.,
and Douglas S. Williams (excerpts in Appellant’s Supp. at 85, 87). The comments and affidavits
taken together addressed every conceivable issue raised by the I1.B. 218 amendments to R.C.
4927.03. The QOCC participated in lengthy reply comments filed by the same group on
December 22, 2005, which included additional affidavits by Dr. Roycrofi and Mr. Williams
(excerpts in Appellant’s Supp. at 123, 125). The Commission’s March 7, 2006 Opinion and
Order (Appellant’s Appx. at 440) addressed all of the OCC’s comments and explained how it
had considered each of the required statutory factors in developing its rules. On Aprl 6, 2006,
the OCC filed an Application for Rehearing of the Commission’s March 7, 2006 Opinion and
Order, with yet another affidavit from Dr. Roycroft. The Commission’s May 3, 2006 Entry on
Rehearing addressed the OCC’s issues again (Appellant’s Supp. at 511). There can be no doubt
that the Commission considered each of the items identified in R.C. 4927.03(A)(2) in the course
of Case (05-1305.

1> Ohio Adm. Code 4901:1-4-10(C).

16 1) addition to the four pre-established tests, the Commission preserved the right of any ILEC
to propose its own competitive test and demonstrate how compliance with that test would satisfy
the statutory requirements. Ohio Adm. Code 4901:1-4-10(C). The OCC would discard all of the



one under which CBT applied, is met in an exchange if an ILEC has lost 15% of its residential
access lines in that exchange since 2002, and at least five unaffiliated facil_ities—based alternative
providers serving the residential market are present in the exchange.'’
2. CBT’s Application

CBT’s BLES alternative regulation application demonstrated that it had suffered line
losses in excess of 15% in both its Cincinnati and Hamilton exchanges.'® The application further
demonstrated the presence of at least five competitors in each of those exchanges.'” The
application satisfied all of the requirements of competitive test 4 The Commission had
predetermined that compliance with one of the four competitive tests would be a sufficient
demonstration of the elements of R.C. 4927.03(A) to permit alternative regulation of BLES.”

The OCC presented no evidence that CBT’s line losses did not meet the objective criteria
established in the Commission’s rules. The QCC presented an affidavit of its witness
challenging the premise of the Commission’s rules, but not CBT’s evidence. The OCC’s witness
opined that certain types of line losses should not be considered in measuring the 15% loss

requirement, However, all of the issues raised by this opinion had already been presented to the

competitive tests and require an ILEC to independently prove that it complies with the statute in
cach case, an unnecessary and inefficient process.

'7 Ohio Adm. Code 4901:1-4-10(C)(4).

'8 Application of Cincinnati Bell Telephone Company LLC For Approval of an Alternative Form
of Regulation of Basic Local Exchange Service and Other Tier 1 Services, Case No. 06-1002-
TP-BLS, Exhibit A (Appellant’s Supp. at 11).

9 14 at 3-12 (Appellant’s Supp. at 1-10).

2 November 28, 2006 Order, Case No. 06-1002-TP-BLS, at 17-18, 24-29 (Appellant’s Appx. at
74-75, 81-86.

21 Ohio Adm, Code 4901:1-4-10(C).



Commission in the rulemaking case and rejected. Thus, his criticisms went to the Commission’s
policymaking judgment in establishing the rules and not to whether CBT’s evidence satisfied the
rules. There is no genuiiie fact dispute whether CBT met the line loss test established by the
Commission. |

The OCC contested CBT’s compliancé with the second (five alternative providers) prong
of competitive rule 4 by criticizing the quality of the competition presented by the five
alternative providers. The OCC argued that they should not count if they do not offer stand-
alone BLES. But, nothing in the rules requires that. Again, the OCC’s challenge was to the rule,
not CBT’s evidence. The Commission determined in Case 05-1305 that competitors did not
have to offer stand-alone BLES in order to be considered available competitive alternatives. The
OCC’s eriticism of competitik éervices is that they provide more than just BLES. But that does
not render those services non-competitive with BLES. The QCC challengcs the Commission’s
policy judgment on that issue, not the quality of CBT’s evidence.

With respect to wireless carriers, the OCC complains that wireless service does not
include “dial tone” and that there is not an equivalent to E-911 service. These are red herrings.
There is no dial tone “sound” when using a wireless phone because the technology works
differently. But the purpose of dial tone and the reason it is included in the definition of BLES is
not because the particular sound is important, but to express the notion that BLLES includes
dialing access to the local calling network.””> Wireless phones offer that same functionality, they

just do not gencrate a dial tone sound. The OCC’s other major issue, E-911, is not even a

22 goe R.C. 4931.40(W), defining “telephone company” as a company “furnishing access and a
dial tone to persons within a local calling area for use in originating and receiving voice grade
communications over a switched network operated by the provider of the service” and including
both wireline and wireless service providers unless otherwise expressly specified.




S and

required feature of BLES. Only basic 911 scrvice is required to be offered with BLE
wireless providers are also required to (and do) provide at least basic 911 service.”* For the OCC
to rély on E-911 to distinguish wireless service from BLES is disingenuous because E-911 is not
part of the definition of either service.

The OCC criticizes the alternative providers identified by CBT because they offer
additional calling features that are not required as part of BLES and long distance service as part
of a package price. The .OCC complains that rates for these alternative providers are higher than
CBT’s BLES.?® However, the OCC ignores the evidence submitted by CBT that numerous
standalone BLES customers did switch to these alternative providers.26 This evidence showed
that the services offered by these alternative providers were competitive with CBT’s BLES.

The OCC also argues that service is not available from alternative providers in every
conceivable location within the subject exchanges. But the rules do not impose a ubiquitous
service requirement. The rules only require that the competitors have a presence in an exchange
and that they are serving residential customers.?’ CBT provided unrefuted evidence that both of

these facts were true.”* The OCC does not dispute that each of the competitors identified by

CBT is present in the subject exchanges and that each of them was actually providing service to

B R.C. 4927.01(A)(1)(c).
% Section 20.18, Title 47, C.F.R..

25 CBTY identified prepaid wireless services that cost less than CBT’s BLES, some as low as $10
per month. See Response of Cincinnati Bell Telephone Company LLC to the Office of the Ohio
Consumers’ Counsel’s Opposition to Its Application for Basic Local Exchange Service
Alternative Regulation, filed Oct. 6, 2006, at 45 and Exhibit E thercto.

26 CBT Application, Exh, 3, at 5-8, 12 (Appellant’s Supp. at 3-6, 10).
7 Ohio Adm. Code 4901:1-4-10(C).

8 CBT Application, Exh. 3,



residential customers.” Instead, it challenges the Commission’s policy judgment that the
availability of these alternative providers was sufficiently widespread to be deemed a
competitive check on CBT,

Finally, the OCC contends that there was no evidence that alternative regulation was in
the public interest or that there was a lack of barriers to entry. In Case 05-1305, the Commission
found that, if its rules for alternative regulation for BLES were satisfied, there was necessarily a
lack of barriers to entry and it would be in the public interest to grant altérnative regulafion of
BLES.* This was one of the reasons for the pre-defined competitive tests, so that satisfaction of
the statutory requirements could be reliably determined by objective standards, Thus, in an
individual BLES case, the applicant demonstrates a lack of barriers to entry and that alternative
regulation is in the public interest by demonstrating the criteria established by the Commission in

the rulemaking case.

2 With its comments in Case 05-1303, the OCC presented the Affidavit of Douglas S. Williams,
who complained that, if an affiliated wireless provider was permitted to count as one of the five
required alternative providers, CBT would automatically qualify for BLES alternative regulation
based on witeless carriers alone, because of the presence of four national wircless carriers
(Cingular, Verizon, Sprint and T-Mobile). Aftidavit of Douglas S. Williams, submitted
December 6, 2003, at 17, 426 & fn. 20 (Appellant’s Supp. at 89). Thus, in the rulemaking case,
the OCC admitted that those wireless carriers had a “presence” in CBT’s territory within the
meaning of the Commission’s rules.

3% March 7, 2006 Opinion and Order, at. 22, 40 (Appellant’s Appx. at 461, 479),




IL. ARGUMENT
A, Proposition of Law No. 1: The Public Utilities Commission of Ohio May
Grant Alternative Regulation of BLES Pursuant to R.C. 4927.03(A) When It
Finds That There Is Competition Or That There Are Alternatives to BLES,
Even If The Competitive Alternatives Are Bundled Services.”

The OCC obviously disagrees with how the Commission has implemented BLES
alternative regulation, including its decision to make the competitive tests self-executing, But
those disagreements are differences of policy with the Commission, not legal issues. The
Commission had the legal authority to devise the tests. And there is no question that the Gencral
Assembly entrusted the Commission to determine how much weight to afford each of the factors
identified in R.C. 4927.03(A)(2). The statute only required the Commission to consider those
listed matiers — which it did. The statute did not specify any particular outcome or threshold
criteria that would be necessary to justify alternative regulation. Those details were left for the
Commission’s judgment alone.

It is a long-accepled principle of Ohio law that considerable deference should be
accorded to an agency’s interpretation of rules the agency is required to administer.* An
administrative rule that is issued pursuant to statutory authority has the force of law unless it is
unreasonable or conflicts with a statuie covering the same subject matter.> Where a challenge to

an agency construction of a statutory provision centers on the wisdom of the agency’s policy,

rather than whether it is a reasonable choice within the authority conferred by the legislative

31 The OCC has improperly phrased its Propositions of Law as assignments of errors.
S.Ct.Prac.R. VI(2XBX4); Drake v. Buchar (1966), 5 Ohio St.2d 37, 39, 213 N.E.2d 360, at
paragraph 3 of the syllabus. CBT has rephrased the issues raised by the OCC in the required
form.

32 See State ex rel. Brown v. Dayton Malleable, Inc. (1982), 1 Ohio $t.3d 151, 155, 438 N.E.2d
120.

2 Youngstown Sheet & Tube Co. v. Lindley (1988), 38 Ohio St.3d 232, 234, 527 N.E.2d 828.

10




body, the challenge must fail. The responsibility for assessing the wisdom of such a policy
choice and resolving the struggle between competing views of the public interest are political
questions, not legal ones.

It is axiométic that if a statute provides the authority for an administrative agency to
perform a specified act, but does not provide the details by which the act should be performed,
the agency is to perform the act in a reasonable manncr based upon a reasonable construction of
the statutory scheme.*® A court must give due deference to the agency’s reasonable
interpretation of the legislative scheme. When agencies promulgate and interpret rules to fill
these gaps, as they must often do in order to fanction, “courts * * * must give duc deference to
an administrative interpretation formulated by an agency that has accumulated substantial
expertise, and to which the General Assembly has delegated the 'responsibility of implementing
the legislative command.”*

While the OCC may disagree with the policy choices made by the Commission in Case
05-1305, it cannot credibly claim that the Commission did not consider all of the issues
identified in the statute. The OCC’s comments alone addressed each and every one of the
statutory factors.”” The Commission’s order implementing the rules and its order on rehearing

addressed all of the issues raised by the OCC and all other participants in Case 05-1 305.%% By

3% Qee Swallow v. Indus. Comm. (1988), 36 Ohio St.3d 55, 57, 521 N.L.2d 778.

35 14 See also, Northwestern Ohio Building & Construction Trades Council v. Conrad, 92 Ohio
St.3d 282, 2001-Ohio-190, 750 N.E.2d 130, at § 45, citing Chevron U.S.A., Inc. v. Natural
Resources Defense Council, Inc. (1984), 467 U.S. 837, 843,104 8.Ct. 2278, 2782, 81 L.Ed.2d
694.

36 Swallow at 57,
37 Qee December 6, 2005 comments; December 22, 2005 reply comments.

3% March 7, 2006 Opinion and Order (Appellant’s Appx. at 440).

11



definition, the Commission considered each of the required matters, so the OCC has no legal
basis for challenging the rules established in Case 05-1305. How the Commission chose to
implement those considerations in the actual rules it wrote was a policy determination for it
alone to make. After considering the required statutory factors in Case 05-1305, the Commission
decided to develop clear, objective competitive fests, so that each of the subjective factors would
not have to be revisited every time a telephone company filed an application.

The General Assembly entrusted the Commission, based on its longstanding experience
with the telecommunications industry, to devise appropriate rules for alternative regulation of
BLES. In doing so, the Commission made numerous policy decisions about what type of
competition would be accepled and what kind of proof would be required. Obviously, the OCC
and its witness do not agree with the Commission’s policy choices. But the OCC has presented
no proper basis for depriving the Commission of its right to make those policy choices. The
OCC and CBT would both have made different policy choices than the Commission did, but the
statute gives the Commission that power, not the parties before it, and not this Court.

The OCC’s main criticism of the Commission’s rules is that they permit the use of
competitive bundles to demonstratc competition with BLES.* The OCC would only allow the
use of “standalone BLES” by alternative providers as a competitive choice in determining
whether to permit alternative regulation, The OCC cites no law for the proposition that only
identical services can serve as competitive choices. The only authority for the OCC’s basie

proposition is ipse dixif.

3 The OCC states that it probably would not have filed this appeal if alternate providers offercd
standalone BLES. Appellant’s Brief at 27 & n. 92.
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CBT presented evidence that standalone BLES customers were leaving for alternative
providers who were not providing standalone BLLES. These customers found the competitors’®
bundled services to be competitive with CBT’s BLES. The real world facts belie the OCC’s
self-proclaimed assertion that only BLES can compete with BLES. Of course, the statute
demands no such limitation. The statute only requires that BLES be subject to competition — it
does not say competition from what source. Any source of competition is a possibility, so long
as the Commission finds it adequate. And the Commission expressly found cable telephony,
broadband over power line and wireless were competiﬁve services to be considered in a BLES
alternative regulation case.

The OCC continues to advance the groundless argument that the services that are
competitive to BLES must be only standalone BLES and not bundled services. The statute
says no such thing. In 2001, the Commission allowed alternative regulation of bundles of
services that include BLES — but not stand-alone BLES -~ because that is all the statute
allowed at the time. The General Assembly amended R.C, 4927.03 in 2005 to authorize the
Commission to apply alternative regulation to BLES also. The General Assembly did not
limit the Commission’s power to grant alternative regulation to situations of direct
competition between standalone BLES and standalone BLES. Nothing in the alternative
regulation statutes limils the services the Commission can consider as competitive to BLES.
The only condition required by R.C. 4927.03(A)(1) is that either:

(a) The telephone company or companies are subject to competition with
respect to such public telecommunications service;

or

(b) the customers of such public telecommunications service have
reasonably available alternatives.*

U R.C. 4927.03(AX2).
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The statute authorizes alternative regulation of BLES if “such public telecommunications
service” (meaning BLES, in this case) is subjec! fo competition. It did not limit what services
could be deemed competitive to BLES and left that to the Commission to determine. The statute
does not require, in any way, shape or form, that the service that compeltes with BLES or which
compriscs the “reasonably available alternative” itself be BLES. That.ﬂaw in the OCC’s logic
dooms its argument. IHad the General Assembly wished to limit eligible competitive services to
only standalone BLLES, it could have casily done so. Instead, the General Assembly empowered
the Commission to determine which services would be deemed competitive with BLES. That
was one of the major issues addressed in Case 05-1305. The OCC has a policy disagreement
with the decision the Commission made that is not justiciable.

The Commission did not merely consider competition between ILEC bundles containing
BLES and competitors’ bundles. It also considered competition between ILEC BLES and
competitors’ bundles.*' The Commission determined in Case 05-1305 that cable telephony,
VoIP and wireless services were sufficiently competitive with BLES and that bundled services
also would be considered competitive to BLLES. CBT’s evidence of actual customer behavior
supported both of those conclusions. CBT provided evidence that many of its standalone BLES
customers had switched to competitive services.” The OCC has ignored this point and failed to
refute this evidence.

The OCC merely repeats the same policy arguments here that it made in Case 05-1305

and in opposition to CB1’s BLES alternative regulation application, all of which were rejected

! March 7, 2006 Opinion and Order at 34 (Appellant’s Appx. at 473).

™ Application, Exhibit 3, at 6-7, 12 (Appellant’s Supp. at 4-5, 10).
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by the Commission. The Commission determined that cable telephony, wireless and VolP
service were competitive with BLES in Case 05-1305:

Although the products offered by those alternative providers [wireline CLECs,

wireless, VoIP and cable telephony providers] may not be exactly the same as the

ILECs’ BLES offerings, those customers view them as substitutes of the ILECs’

BLES. Thus, the alternative providers compete against the ILECs’ provision of

BLES.*
The Commission was familiar with the features of these services and their capabilities and the
shortcomings alleged by the OCC from the various comments and evidence presented in Casc
05-1305. The OCC has shown no reason why the alternative providers identified in CBT’s
application were qualitatively or quantitatively any different from those types of providers the
Commission had considered competitive to BLES in the course of the rulemaking, The
Commission determined that an alternative provider need not provide service that is identical o
BLES for that service to be competitive with BLES because consumers find these services
similar enough that they are willing to substitute one for the other. The feature differences
between CBT’s BLES and the alternative providers’ telephone service are insufficient to
climinate them as competitive services. The BLES features that competitors’ services may lack
arc obviously not deemed that important by consumers who chogse them.

The Commission determined that the law does not restrict the analysis of competition and
rcasonably available alternatives “to the competitive products that are exactly like BLES”™™ 1t

found that “customers that Ieave an ILEC’s BLES offering to subscribe to another alternative

provider’s bundled service offering view such bundled service offerings as a reasonable

" Opinion and Order at 25 (Appellant’s Appx. at 464),

# Case 06-1002, Opinion and Order at 13 (Appellant’s Supp. at 70), citing Case 05-1305, |
Opinion and Order at 25 (Appellant’s Supp. at 464) (emphasis added).
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alternative service, and a substitute to the ILEC’s BLES.”* There is no basis for the Court to
disturb the Commission’s factual findings or its policy conclusions, all of which find support in
the record of Case 05-1305.
The Commission came to the same conclusions in CBT”s individual case, based on the

specific evidence that CBT submitted:

[ T]o the extent that CBT is losing BLES customers and the requisite

number of alternative providers are present, it is evident that functionally

equivalent or substitute services are readily available. The customers CBT

loses must find the other providers’ rates, terms and conditions to be

competitive to what they received from CBT’s BLES service. Otherwise,

it is reasonable to assume that they would not have switched from CBT’s
BLES service.

Because customers moved from CBT’s stand-alone BLES service to alternative providers’
services, the Commission drew the reasonable conclusion that the alternative providers’ bundles
are competitive to CBT’s standalone BLES.

Because standalone BLES is not the only service that the Commission considered to
be competitive to BLES, CBT was not required to show that a competitor was providing
standalone BLES or that therc were no barriers to entry for stand-alone BLES. The
Commission’s conclusions are in accord with the governing statute and within the discretion
granied to il by the General Assembly. There is no legal basis for overturning the

Cormmission’s decision.

“r1a

¥ Case 06-1002, Opinion and Order at 14 (Appellant’s Supp. at 71).
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B. Proposition of Law No. 2: The Public Utilitics Commission of Ohio May
Grant Alternative Regulation Pursuant to R.C. 4927.03(A) In An Exchange
Area Without Finding That Competitive Alternatives Are Available At
Every Location in the Exchange.

The OCC criticizes the Commission’s acceptance of Time Warner Cable, Current
Communications and the four wireless carriers as alternative providers because they do not offer
service to every customer location in CBT’s Cincinnati or Hamilton exchanges. Nothing in the
statute or the Commission’s rules requires such ubiquitous coverage. The Commission found
that there was a sufficient presence by these competitors to offer meaningful competition to
CBT’s service. The Commission’s decision was a rcasonable interpretation of the alterﬁative

regulation statute that should not be disturbed:

The Commission rejects OCC’s narrow interpretation that the facilities-based
alternative provider’s service has to be available in the entirety of the market area. The
Commission, in selecting an “exchange” as the market where competition for an ILEC’s
BLES can be evaluated under any of the four predefined competitive market tests, clearly
stated that an exchange would: a) exhibit similar market conditions within its boundary;
b) provide an objective definition that would allow for evaluation of competition on a
reasonable granular level; and c) be practical to administer as ILECs collect and report
data at the exchange level in their annual reports that are submitted to the Commission.
{05-1305, Opinion and Order at 18-19.) To meet OCC’s narrow interpretation of the
statutory requirement, the market would need to be defined as small as a “city block,”
which is clearly without merit and impractical to administer, otherwise such a provision
cannot be satisfied. The Commission, being mindful of the market realities, and to
ensure that an ILEC would only attain BLES pricing flexibility in markets where it faces
competition for BLES or where BLES customers have reasonably available alternatives,
reasonably selected an exchange as a market definition. The Commission also rejects
OCC’s requirement for an ILEC to verify that its competitor makes the service available
to 100 percent of the customer base to demonstrate that the alternative provider’s service
offering is available in the relevant market. We find that such information is likely
confidential and available only to the alternative provider, not the ILEC, and, more
importantly, that information is not required by either the statute or our rules.”’

That competitors do not serve 100% of the customers in an exchange does not make CB'1’s

service not “subject to competition.” Telephone companies do not price services at a block by

7 Opinion and Order at 27-28 (footnote omitted).
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block level. When a telephone company is subject to competition in a significant portion of one
of its geographic service areas in which it uniformly prices services, éven those customers who
reside in areas that the competitor does not serve will reap the benefit of price competition in
areas where both providers do offer service, Thus, CBT*s BLES is “subject to competition”
even in parts of an exchange that competitors do not serve directly.

The Commission was justified in relying on wireless carriers’ coverage maps to find that
wireless service is reasonably available to customers in the Cincinnati and Hamilton exchanges,
as this is the same material these camriers use to market their service to retail customers. The fact
that wireless carriers issue disclaimers that their service may not work in all locations under all
conditions does not diminish the fact that all of the proferred wireless carriers advertise service
arcas that blanket both of the exchanges at issue. Furthermore, a consumer can, on any given
day, walk into a wireless retail store, subscribe to service and have it virtually instantly — hence,
it 1s readily available. The Commission received substantial evidence and commentary in Case
05-1305 about the widespread availability — and popularity - of wireless service. More and more
consumers are choosing wireless service as their only telephone service. CBT demonstrated that
this is actually occurring in the Cincinnati and Hamilton exchanges.

Competitive test 4 only requires that all five alternative providers have a “presence” in
the exchange, which CBT demonstrated. The OCC simply disagrees with the Commission on
what it means to have a “presence” in the exchange, As the author of the rules, the Commission
is the arbiter of what “presence” means. “Presence” does not demand ubiquitous coverage, so
the Cpmmission’s test need not require any more granularity than an exchange. The
Commission tejected broader market definitions, such as a local service area or an MTA, as that

might have enabled alternative regulation in an exchange with no competitive presence in that
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exchange. Conversely, the Commission rejected the OCC’s suggestion that markets be defined

more narrowly at the wire center level. The OCC is now effectively trying to impose the

smallest possible market arca definition by requiring 100% coverage of a particular exchange.

There 1s no statutory basis for requiring ubiquitous coverage, so the policy judgment of the

Commission on this issue should be affirmed.

C. Proposition of Law No. 3: The Public Utilities Commission of Ohio is

Empowered to Exercise Its Policy Judgment in Promulgating Rules to
Implement R.C. 4927.03(A) and Such Rules Must Be Judged In Their
Lntirety.

The OCC attacks the line loss prong of competitive test 4 as if it, alone, was the basis for
allowing alternative regulation of BLES. Satisfying the 15% line loss by itself does not allow an
ILEC any relief. Only by coupling the line loss with a showing that there are multiple alternative
facilitics-based providers actually serving the residential market can an ILEC obtain regulatory
relief with respect to BLES. The OCC’s Third Proposition of Law ignores that fact.

The Commission thoroughly explained in Case 05-1305 how and why it developed the
line loss test. The OCC raised all of the same arguments on rehearing in that case as it does here.
The Commission answered them in Case 05-1305 and it answered them in response to the
OCC’s objections to CBT’s application in this case. The Court should also reject the OCC’s
arguments because the Commission has articulated a rational basis for its rules that is within the
scope of the enabling legislation and is supported by the evidence.

Much of the OCC’s criticism of the line loss test is that there is no requiré:ment for the
applicant to demonstrate where the lost lines went, Nor should there be. As CBT showed, it has
no basis to know where customers who cancelled residential access lines went, so there is no

basis for requiring it to show that. In any event, for purposes of competitive test 4, it is not

important where those lines went, The fact that at least five alternative providers are serving the
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residential market is sufficient, in and of itself, to demonstrate that CBT’s service is subject to
competition, regardless of the number of lines CBT lost. The line loss test actually
underestimates the incumbent’s loss of market share because it does not account for new line
growth that the incumbent never even had in its customer base. Every new cable line used for
telephone service or new wireless handset represents a line “lost” by the incumbent company,
but it is not even counted towards the 15% threshold if those customers did not take telephone
service from the incumbent in 2002. |

The QCC’s criticism of the line loss test goes to the Commission’s decision to adopt the
test, not CBT’s evidentiary compliance with it. The OCC has presented no reason to dispute the
Commission’s finding of fact that CBT has lost at least 15% of its residential access lines in the
Cincinnati and Hamilton exchanges since 2002. The evidence on that point was undisputed.
Having complied with the line loss test (coupled with the showing of the presence of five
alternative providers), CBT was entitled to alternative regulation of its BLES in those two
exchanges.,

The QOCC’s criticisms of the line loss test standing alone is meaningless because the
test is never applied in isolation. The OCC totally ignores the simultaneous requirement in
competitive test 4 that there be at least five alternative providers serving the residential
market. The OCC picks on individual elements of the competitive tests to argue that,
standing alone, such element does not demonstrate compliance with the statutory criteria.
The tests cannot be so dissected, but must be considered as a whote.”® The Commission has_

never claimed that the line loss test, by itself, demonstrates no barriers to entry, so to attack

% See L Liverpool v. Columbiana Cty. Budget Comm., 114 Ohio St.3d 133, 2007-Ohio-3759, at
% 27 (rationality of interconnected provisions must be considered together, not separately).
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that proposition is unfair and proves nothing. It is the line loss test coupled with the presence
of five alternative providers that is intended to demonstrate the absence of barriers to entry,
not line loss alone.

D. Proposition of Law No, 4;: The Public Utilities Commission of Ohio is

Empowered to Promulgate Rules, Compliance With Which Is Deemed To
Satisfy the Lack of Barriers to Entry Standard in R.C. 4927.03(A).

The Commission has addressed the OCC’s “barriers to entry™ arguments multiple
times in Case 05-1305 and in CBT’s individual BLES alternative regulation case. The
Commission determined that market factors that might present difficulties for a new
entrant, but which did not prevent the new entrant from providing competitive service,
were not barriers to entry,” The Commission concluded in Case 05-1305 that if one of
the competitive tests is satisfied, the applicant ILEC has demonstrated that there are no
barricrs. to entry. In accordance with competitive test 4, CBT demonstrated the presence
of at least five alternative providers in each of the applicable exchanges, which is
sufficient to satisfy the no barriers to enfry requirement.

OCC argues that the Commission’s interpretation of “no barriers to entry” would make
that so-called “additional” test fromn H.B. 218 “mere surplusage.’; That, of course, is the OCC’s
opinion of what the statute means. Under Ohio law, as the agency entrusted with implementing
H.B. 218 “as it deems nccessary,” the Commission \P\;’aS delegated the power to interpret the
statute. The Commission properly determined that the OCC’s proposed interpretation would

render the statute impossible to satisfy and impermissibly defeat the purpose of the legislation.

* Case 05-1305, Opinion and Order at 19-22 (Appellant’s Appx. at 458-61); Order on Rehearing
at 16-19 (Appellant’s Appx. at 526-29).
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In attempting to discern the intentions of the General Assembly, a strong presumption
exists against any construction which produces unreasonable or absurd consequences,.50 The
General Assembly is presumed not to have enacted legislation in vain, but for a real purpose. “A
result feasible of exccution is intended.™' If the statute is deemed ambiguous, in determining
the intent of the legislature, the Commission would have to consider the consequences of a
particular construction.”® The QCC’s interpretation of “no barriers to entry” would preclude the
Commission from ever making that finding, rendering execution of the statute infeasible, with
the consequence that the statute was a nullity from the time it was passed. The General
Assembly had to have intended for it to be possible for there to be a finding of “no barriers to
entry” so it could not have intended the kinds of inherent cconomic factors identified by the OCC
to control that determination.

The Commission explained how the competitive market tests satisly the “no barriers to
entry” portion of the statute.® The Commission rejected the OCC’s position that any condition
which makes entry more difficult constitutes a barrier to f;ntry.s4 The factors identified by the
OCC are inherent in almost any market, so the General Assembly could not have meant for them
to be impediments to alternative regulation of BLES because that would make alternative

regulation of BLES impossible to achieve.

S0 Syate ex rel. Belknap v. Lavelle (1985), 18 Ohio St.3d 180, 181-82, 480 N.E.2d 758; R.C.
1.47(C).

*IR.C. 1.47(D).
2 R.C. 1.49(E).
33 Case 05-1305, Opinion and Order at 19-22 (Appellant’s Appx. at 458-61).

* Id at 22 (Appellant’s Appx. at 461).
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The statute does not require that there be no challenges to entry — challenges that face a
new entrant are not the same as barriers that prevent a carrier from being able to compete in a
market. The Commission expressly determined that its competitive tests were designed to
establish that there were no barriers to entry:

On balance, we find that if the IL.EC satisfies one of the competitive market tests adopted

by the Commission in Rule 4901:1-1-10(C), in a given telephone exchange area, this

presents sufficient evidence that competitors for BLES are able to enter the market and
compete with the ILEC in that market.”

The OCC made the same arguments on rehearing in Case 05-1305 that it makes here and
they have already been rejected.56 The Commission found OCC’s interpretation of “no barriers
to entry” to be “unreasonable and impractical.”57 It would “create an insurmountable burden of
proof for an ILEC to satis’fy.”58 The Commission found the competitive tests sufficiently
rigorous and granular to support a finding, consistent with H.B. 218, that no barriers to entry
exist.” The competitive market tests expressly satisfy all of the requirements found in R.C.
4927.03(A):

If the applicant can demonstrate that at least one of the following competitive market

tests is satisfied in a telephone exchange area, the applicant will be deemed to have met

the statutory criteria found in division (A) of section 4927.03 of the Revised Code for
BLES and other tier one services in that telephone exchange arca.”

>

56 Entry on Rehearing at 17, § 30 (Appellant’s Appx, at 527).
37 Id. at 18 (Appellant’s Appx. at 528).

S

2 Id. at 19 (Appellant’s Appx. at 529).

8 Ohio Adm. Code 4901:1-4-10(C).

23




The OCC contends that it did not take as exireme a position as the Commission ¢laimed,
Still, the OCC’s proposed test would have required a finding that there were no barriers to entry
with respect to the provision of standalone BLES.®' As the Commission stated repeatedly,
services that compete with [LEC BLES are not limited to standalone BLES. Therefore, the
OCC’s proposed market test on barriers to entry would not allow an ILEC to obtain alternative
regulation of BLES based upon any other type of services except for standalone BLES,
regardless of whether there were any barriers to entry for other non-identical competitive
services, This difference in opinion is a policy choice over which the Commission has control,
not the OCC.
E. Proposition of Law No. 5: The Public Utilities Commission of Ohio Is
Empowered to Promulgate Generic Rules Pursuant to R.C. 4927.03(A)
Determining When Alternative Regu!ation is in the Public Interest.

The Commission appropriately dismissed OCC’s public interest arguments in this case
becausc the issue is not unique to CBT’s application. As with most of its assertions of error; the
0OCC’s complaint is with the BLES alterative regulation rules, not CBT’s application. The issue
was addressed in the BLES alternative regulation rulemaking proceeding.

Revised Code 4927.03(A)(1) authorized the Commission to exempt BLES from various
regulatory requirements “provided the Commission finds that any such measure is in the public
interest.” In Case 05-1305, the Commission concluded that, if an ILEC satisfied the
requirements of one of the pre-established competitive market tests, alternative regulation of

that ILEC’s BLES would be in the public interest.%? There is no reason to independently make

81 The OCC’s argument that only standalone BLES is relevant competition was addressed under
Proposition of Law No. 1.

%2 Case 05-1305, Opinion and Order at 40 (Appellant’s Appx. at 479).
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the same public interest determination in every individual case. Nevertheless, the Commission
did make a finding in CBT’s case that alternative regulation was in the public interest.®

The OCC contends that ILECs should be forced to make additional social commitments
as part of alternative regulation of BLES in order to satisfy the “public interest” provision of the
statute. This is yet another policy disagreement between the OCC and the Commission. This
issue was thoroughly vetted in Case 05-1305 and the Commission properly rejected the OCC’s
idea.®* The commitments the OCC desires do not come without a cost and competitors are not
required to make the same commitments, so ILECs would be placed at a competitive
disadvantage as the price of obtaining alternative regulation of BLES. The Commission acted
properly by not adding additional commitments as a prerequisite for alternative regulation of
BLES.® |

In arguing for additional commitments, such as were required in the elective alternative
regulation plan (“EARP”) rules,®® the QCC ignores that it is a prerequisite of alternative
regulation of BLES that the applicant be in compliance with all EARP public interest
commitments.” All of the EARP public interest commitments are automatically part of the
BLES alternative regulation public interest commitments; so BLES alternative regulation does
not reduce those commitments at all. In fact, the BLES alternative regulation rules add an

additional public interest requirement. The BLES alternative rules require that Lifeline rates be

6 Opinion and Order at 30 (Appellant’s Appx. at 87).

64 Case 05-1305, Opinion and Order at 8-11 (Appellant’s Appx. at 447-50), Entry on Rehearing
at 2 (Appellant’s Appx. at 512).

65 Case 05-1305, Opinion and Order at 11 (Appellant’s Appx. at 450).
% Ohio Adm. Code 4901:1-4-06.

57 Ohio Adm. Code 4901:1-4-09(B)(1).
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frozen, cven if regular BLES rates are increased.® CBT provided the requisite affidavit with its
Application, attesting that it is in compliance with the EARP commitments.”’ The OCC did not
contest this affidavit and offered no evidence of its own to the contrary.

The Commission’s decision complied with the public interest requirement of R.C.

4927.03, so the QCC’s Fifth Proposition of Law should be rejected.

% Ohio Adm. Code 4901:1-4-11(D).

5 CBT Application, Exhibit 1.
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III, CONCLUSION

The OCC’s arguments repeat what it has been saying since its initial comments in Case
05-1305 and are no more valid today. This is not the forum for the OCC to debate the
Commission’s policy decisions. That time has passed. The Commission’s rules for alternative
regulation of BLES are compliant with R.C. 4927.03 and should be upheld.

CBT presented evidence to the Commission satisfying all of the requirements of the
applicable rules. The Commission made appropriate factual determinations, based upon the
evidence, that CBT was eligible for alternative regulation of BLES in the subject exchanges. By
meeting competitive test 4 of the Commission’s rules, CBT has met all of the statutory
requirements of R.C. 4927.03(A). For the reasons set forth herein, the Commission’s grant of
alternative regulation for CBT’s BLES was appropriate. Therefore, CBT respectfully requests

that the Court affirm the decision of the Commission below.

Respectfully submitted,
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APPENDIX



1.49 Determining legislative intent.

If a statute is ambiguous, the court, in determining the intention of the legislature, may
consider among other matters:

(A) The object sought to be attained,;
(B) The circumstances under which the statute was enacted;
(C) The legislative history;

(D) The common law or former statutory provisions, including laws upon the same or similar
subjects;

(E) The consequences of a particular construction,

(I') The administrative construction of the statute.
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4903.13 Reversal of final order - notice of appeal.

A final order made by the public utilities commission shall be reversed, vacated, or modified
by the supreme court on appeal, if, upon consideration of the record, such court is of the opinion
that such order was unlawful or unreasonable.

The proceeding to obtain such reversal, vacation, or modification shall be by notice of
appeal, filed with the public utilities commission by any party to the proceeding before it, against
the commission, setting forth the order appealed from and the errors complained of. The notice
of appeal shall be served, unless waived, upon the chairman of the commission, or, in the event
of his absence, upon any public utilities commissioner, or by leaving a copy at the office of the
commission at Columbus. The court may permit any interested party to intervene by cross-
appeal.
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4931.40 Uniform emergency telephone number system definitions.
As used in sections 4931.40 to 4931.70 of the Revised Code:

{A) "9-1-1 system" means a system through which individuals can request emergency scrvice
using the telephone number 9-1-1.

(B) "Basic 9-1-1" means a 9-1-1 system in which a caller provides information on the nature
of and the location of an emergency, and the personnel receiving the call must determine the
appropriate emergency service provider {o respond at that location.

(C) "Enhanced 9-1-1" means a 9-1-1 system capable of providing both enhanced w1rclme 9-
1-1 and wireless enhanced 9-1-1.

(D) "Enhanced wireline 9-1-1" means a 9-1-1 system in which the wireline telephone
network , in providing wireline 9-1-1, automatically routes the call to emergency service
providers that serve the location from which the call is made and immediately provides to
personnel answering the 9-1-1 call information on the location and the telephone number from
which the call is being made.

(F) "Wireless enhanced 9-1-1" means a 9-1-1 system that, in providing wireless 9-1-1, has
the capabilitics of phase I and, to the extent available, phase II enhanced 9-1-1 services as
described in 47 C.F.R. 20.18 (d) to (h).

(I(1) "Wireless service” means federally licensed commercial mobile service as defined in
47 U.S.C. 332(d) and further defined as commercial mobile radio service in 47 C.F.R. 20.3, and
includes service provided by any wireless, two-way communications device, including a radio-
telephone communications line used in cellular telephone service or personal communications
service, a network radio access line, or any functional or compeltitive equivalent of such a radio-
telephone communications or network radio access line,

(2) Nothing in sections 4931.40 to 4931.70 of the Revised Code applies to paging or any
service that cannot be used to call 9-1-1.

(G) "Wireless service provider" means a facilities-based provider of wireless service (o one
or more end users in this state.

(H) "Wireless 9-1-1" means the emergency calling service provided by a 9-1-1 system
pursuant to a call originating in the network of a wireless service provider.

(I) "Wireline 9-1-1" means the emergency calling service provided by a 9-1-1 system
pursuant to a call originating in the network of a wireline service provider,

() "Wireline service provider" means a facilities-based provider of wireline service to one or
more end-users in this state,

(K) "Wireline service" means basic Jocal exchange service, as defined in section 4927.01 of
the Revised Code, that is transmitted by means of interconnected wires or cables by a wircline
service provider authorized by the public utilities commission,

A-3




(L) "Wireline telephone network™" means the selective router and data base processing
systems, trunking and data wiring cross conncction points at the public safety answering point,
and all other voice and data components of the 9-1-1 system.

(M) "Subdivision" means a county, municipal corporation, township, township fire district,
joint fire district, township police district, joint ambulance district, or joint emergency medical
services district that provides emergency service within its territory, or that contracts with
another municipal corporation, township, or district or with a private entity to provide such
service; and a state college or university, port authority, or park district of any kind that employs
law enforcement officers that act as the primary police force on the grounds of the college or
university or port authority or in the parks operated by the district.

(N) "Emergency service" means emergency law enforcement, firefighting, ambulance,
rescue, and medical service.

{O) "Emergency service provider" means the state highway patrol and an emergency service
department or unit of a subdivision or that provides emergency service to a subdivision under
contract with the subdivision.

(P) "Public safety answering point" means a facility to which 9-1-1 system calls for a specific
territory are initially routed for response and where personnel respond to specific requests for
emergency service by directly dispatching the appropriate emergency service provider, relaying a
message to the appropriate provider, or transferring the call to the appropriate provider.

(Q) "Customer premises equipment" means telecommunications equipment, including
telephone instruments, on the premises of a public safety answering point that is used in
answering and responding to 9-1-1 system calls.

(R) "Municipal corporation in the county” includes any municipal corporation that is wholly
contained in the county and each municipal corporation located in more than one county that has
a greater proportion of its territory in the county to which the term refers than in any other
county.

(S) "Board of county commissioners" includes the legislative authority of a county
established under Section 3 of Article X, Ohio Constitution, or Chapter 302. of the Revised
Code.

(T) "Final plan" means a final plan adopted under division (B} of section 4931.44 of the
Revised Code and, except as otherwise expressly provided, an amended final plan adopted under
section 4931.45 of the Revised Code.

(U) "Subdivision served by a public safety answering point” means a subdivision that
provides emergency service for any part of its territory that is located within the territory of'a
public safety answering point whether the subdivision provides the emergency service with its
own employees or pursuant to a contracl.

(V) A township's population includes only population of the unincorporated portion of the
township.
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(W) "Telephone company” means a company engaged in the business of providing local
exchange telephone service by making available or furnishing access and a dial tone to persons
within a local calling area for use in originating and receiving voice grade communications over
a switched nctwork operated by the provider of the service within the area and gaining access to
other telecommunications services, "Telephone company" includes a wireline service provider
and a wireless service provider unless otherwise expressly specified. For purposes of sections
4931.52 and 4931.53 of the Revised Code, "telephone company” means a wireline service
provider.
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