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Amici Curiae, the Ohio Edison Company, The Cleveland Electric Illuminating

Company, The Toledo Edison Company, and their parent FirstEnergy Corp. (hereinafter

referred to as "FirstEnergy Companies"), hereby move this Court, pursuant to Rule IX, Section

6 of the Rules of Practice of the Supreme Court of Ohio, for leave to participate in the oral

argument in the above referenced case. Appellants' counsel have not consented to sharing its

allotted time for oral argument with FirstEnergy Companies. However, the FirstEnergy

Companies believe that extraordinary circumstances warrant leave from the Court to participate

in oral argument.

"[T]he function of an amicus curiae is to call the court's attention to law or facts

or circumstances in a matter then before it that may otherwise escape its consideration."

Matthews v. Ingleside Hospital, Inc. (1969), 21 Ohio Misc. 116, 119 (quoting 4 American

Jurisprudence 2d (2006), Amicus Curiae, Section 6). S.Ct.Prac.R. IX(6)(A) provides that when

counsel for the side whose position an amicus curiae supports declines consent to the amicus

curiae's participation in oral argument, "the amicus curiae may seek leave from the Supreme

Court to participate ... but such leave will be granted only in the most extraordinary

circumstances." Granting precious oral argument time to an amici is favored when amici can

provide "information to the court on some matter of law in respect to which the court is doubtful

or to call the court's attention to a legal matter which has escaped or might escape the court's

consideration." Matthews, 21 Ohio Misc, at 119 (quoting Columbus v. Tullos (1964), 1 Ohio

App. 2d 107, first paragraph of the syllabus). Such circumstances exist here.

As demonstrated by their Briefs, the Appellants' oral argument will likely be

focused upon the facts of their individual cases and not upon the far-reaching implications

for Ohio property owners and utility consumers if the Turner Decision is allowed to stand.
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Moreover, the FirstEnergy Companies are concerned that this Court will not be fully made aware

of the fact that the Turner Court's decision directly contradicts the provisions of Ohio Revised

Code §§ 5515.01 & 5547.03. Under Ohio's comprehensive regulatory scheme, the placement

and maintenance of poles in public rights-of-way are regulated by the State of Ohio through

various governmental entities, including the Ohio Department of Transportation and county

commissioner boards. If the Court does not overturn the Turner Decision, Ohio's

comprehensive statutory framework will be ignored and improperly rewritten. Because the

FirstEnergy Companies believe that this Court should be given the opportunity to fully consider

Ohio's existing statutory scheme, pursuant to Rule IX, Section 6 of the Rules of Practice of the

Supreme Court of Ohio, the FirstEnergy Companies request the opportunity to participate in oral

argument.

Respectfully submitted,
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