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STATEMENT OF THE CASE AND FACTS

On September 17, 2004, an indictment was filed charging Daniel Brady, Sr., appellee

herein, with seventeen (17) counts of Pandering Obscenity Involving a Minor, in violation of

R.C. 2907.321, felonies of the fourth degree; sixteen (16) counts of Pandering Obscenity

Involving a Minor, in violation of R.C. 2907.321(A)(1), felonies of the second degree; sixteen

(16) counts of Pandering Sexually Oriented Matter Involving a Minor, in violation of R.C.

2907.322(A)(1), felonies of the second degree; and five(5)counts of Gross Sexual Imposition, in

violation of R.C. 2907.05(A)(4), felonies of the third degree. (T.d. 1.)

On September 24, 2004, appellee was arraigned and entered a plea of not guilty to the

charges in the indictment. (T.d. 8.) The trial court ordered a bifurcation of the Gross Sexual

Imposition charges from the remaiuing charges in the indictment. (T.d. 123)

On Apri125, 2005, appellee's motion for appointment of expert witness, Dean Boland,

was granted by the trial court. (T.d. 75.) The State later learned tbrough contact with F.B.Lagent

Charlie Sullivan that Mr. Boland was under investigation for crimes involving child

pornography,

On Jrme 6, 2005, the State provided appellee with seven (7) compact discs containing the

child pornography at issue in the present case. (T.d. 114.) These compact discs were seized from

Mr. Boland on June 24, 2005, by F.B.I. agents, along with other evidence pursuant to a search

warrant issued on probable cause that Mr. Boland was committing violations of 18 U.S.C.

§2252(A). (T.p. 9.)

On October 14, 2005, a hearing was held on all pending motions. (T.p. 1.) During this

hearing appellee requested another set of compact discs from the State. (T.p. 45) The State
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argued that appellee would be provided as much access to the compact discs as needed, but they

must remain under the custody and control of the State. (T.p. 18.) Mr. Boland advised the trial

court that he could not accept the compact discs for fear of being prosecuted. (T.p. 45.)

On October 21, 2005, appellee filed a motion to dismiss. (T.d. 244.) The trial court

granted appellee's motion on November 16, 2005, stating that appellee would not be allowed to

have effective assistance of counsel due to the liznitation placed on expert witness, Dean Boland.

(T.d. 251.)

On December 12, 2005, the State of Ohio filed a notice of appeal with the Eleventh

District Court of Appeals. The appellate court upheld the decision of the trial court. State v.

Brady, 11°i Dist. App. No. 2005-A-0085 at 142, 2007-Ohio-1071. The discretionary appeal at

bar ensued.

The State of Ohio filed its notice of appeal and a memorandum in support of jurisdiction

with this Honorable Court. On July 27, 2007, this Honorable Court accepted jurisdiction to hear

the case and allowed this appeal.
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ARGUMENT

FIRST PROPOSITION OF LAW

APPELLEE'S MOTION TO DISMISS WAS BASED ON FACTS
THAT WENT BEYOND THE FACE OFTHE INDICTMENTAND,
THUS, WAS NOT PERMITTED UNDER THE OHIO RULES OF
CRIMINAL PROCEDURE.

"The mechanism governing pretrial motions to dismiss criminal indictments is found in

Crim.R. 12(C)." State v. Sears(2002), 119 OhioMisc.2d.86, 87, 774 N.E.2d. 357 citing State v.

Riley, Butler App.No. CA 2001-04-095, 2001-Ohio-8618, 2002 WL 4484. Criminal Rule 12(C)

provides that "prior to trial a party may raise by motion any defense objection, evidentiary issue

or request that is capable of determination without the trial of the general issue."

"A rnotion to dismiss charges in an indictment tests the sufficiency of the indictment,

without regard to the quantity or quality of the evidence that may be produced by either the state

or the defendant." State v. O'Neal(1996), 114 OhioApp.3d. 335, 336, 683 N.E.2d 105 citing

State v. Patterson(1989), 63 OhioApp.91, 95, 577 N.E.2d 1165, 1167. "Where the issue is one

of legal sufficiency of evidence, the issue is not capable of determination prior to trial." State v.

Noble(February 16, 2005), 9' Dist. No, 04CA008495 at 17, 2005-Obio-600, 2005 WL 356786

citing State v. McNamee(1984), 17 OhioApp.3d 175, 478 N.E.2d 843. An indictment is suificient

--"if-it-containsin-substance-,-a statement-that-the-accused-has-committed some-pubHc-offenses.

therein specified." Id citing Akron v. Buzek, 9'h Dist.App.No 20728, 2002-Ohio-1960.

A inotion to dismiss which goes beyond the face of the indictment is essentially a motion

for summary judgment on the indictment prior to trial. Id. There is no provision for granting a

motion for summary judgment on the indictment prior to trial contained in the Ohio Rules of
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Criminal Procedure and granting this motion would be an improper exercise of judicial authority.

State v. Slattery(Sept.22, 1999), 9' Dist.App.No. 98CA007140, 1999 WL 743891 at *2. "If a

motion to dismiss requires examination of evidence beyond the face of the complaint, it must be

presented as a motion for acquittal under Crim.R. 29 at the close of the state's case." Sears at 88

citing State v. Uarner(1991), 81 Ohio App.3d 91, 95, 577 N.E.2d 1165, 1167.

In his motion to dismiss, appellee argued that he is unable to obtain a fair trial due to the

application of federal law to his counsel and expert witness. Appellee maintained that he cannot

effectively contest the evidence, have services of an effective digital imaging expert and prepare

trial exhibits with the restrictions placed on his expert witness, Mr. Boland. The trial court and

the appellate court agreed with appellee fmding that "the defendant, as a resiilt of the limitations

of the expert witness, Dean Boland, wiIl not be allowed to have the effective assistance of

counsel he is guaranteed under the Sixth Amendment of the U.S. Constitution."

Both courts erred in this ruling because appellee's motion to dismiss went beyond the

face of the indictment. Appellee's motion concerned the quality of appellee's evidence, and was

based on the limitations placed on his expert witness. Appellee made no claim against the

sufficiency of the indictment against him. Appellee's entire motion to dismiss concerned facts

that went beyond the face of the indictment. The court of appeals based its decision on alleged

facts that had not yet occurred

In State v. Schneider, 9t° Dist. App. No. 06CA0072-M, 2007-Ohio-2553, a case with facts

similar to those of appellee's case, the Ninth District Court of Appeals disagreed with the

majority in Brady. Id. at 124. The court found that ruling on a motion to dismiss based on

defendant's assertion that he is unable to get a fair trial due to perceived limitations on expert
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testimony is inappropriate imder the criminal rules. Id. The court found that "[t]o rule on

appellant's motion, the trial court would have been forced into conjecture." Id.

"Without actually going forward with the trial, it is conjecture to pre-determine Boland's

testimony and the impact of the federal law on the effectiveness of that testimony." Brady at 151

(dissent). The trial court exceeded the scope of a motion to dismiss. Id Appellee' motion to

dismiss amounted to a motion for snmmary judgment prior to trial. Since there is no provision in

the Ohio Rules of Crinvnal Procedure for such a motion, the Eleventh District Court of Appeals

erred in affirming the decision of the trial court.

SECOND PROPOSITION OF LAW

DUE PROCESS DOES NOT REQUIRE THE PROVISION OF
EXPERT ASSISTANCE RELEVANT TO AN ISSUE THAT IS
NOT LIKELY TO BE SIGNIFICANT AT TRIAL.

Due process may require that expert assistance be provided to a criminal defendant when

"necessary to present an adequate defense." State v. Mason (1998), 82 OhioSt.3d 144, 149, 694

N.E.2d 932 citing Ake v. Oklahoma(1985), 470 U.S. 68, 105 S.Ct. 1087, 84 L.Ed2d 53. Three

factors should be considered in determining whether the provision of an expert witness is

required: (1) the effect on the defendant's private interest in the accuracy of the trial if the

requested service is not provided; (2) the burden on the government's interest if the service is

provided; and (3) the probable value of the additional service and the risk of error in the

proceeding if the assistance is not provided. Id. Pursuant to the third factor, expert assistance is

not required for an issue that is not likely to be significant at trial, nor is it required that an
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indigent defendant be provided "all the assistance that a wealthier counterpart might buy." Id.

"Due process*** does not require the government to provide expert assistance to an

indigent defendant in the absence of a particularized showing of need, [n]or does it require the

govemment to provide expert assistance to an indigent criminal defendant upon mere demand of

the defendant." Id. az 150. "[D]ue process***requires that an indigent critvnral defendant be

provided funds to obtain expert assistance at state expense only where the trial court finds, in the

exercise of sound discretion, that the defendant has made a particularized showing (1) of a

reasonable probability that the requested expert would aid in his defense, and (2) that denial of

the requested expert assistance would result in an unfair trial." Id.

The trial court and the appellate court found that appellee would not have effective

assistance of an expert witness due to the limitations placed upon his expert, Dean Boland, thus

preventing appellee from having effective assistance of counsel as guaranteed by the Sixth

Amendment of the United States Constitution. The State disagrees with these findings. It

appears that it is appellee's trial strategy to have Mr. Boland attempt to show that it may be

possible to create virtual child pornography that appears to involve real children, therefore,

creating doubt in the mind of the jury that the actual child pornography seized in appellee's case

may also be virtual pornography and, thus, lawful. (See, Affidavit) The State submits that a

denial of appellee's requested expert assistance would not result in an unfair trial because the

specific tasks the FBI prohibits Mr. Boland from performing would not be significant evidence at

trial.

According to the affidavit in support of search warrant, Mr. Boland creates his trial

exhibits by downloading photos of real, identifiable minors, and altering them so that the

6



children appear to be engaged in sexual activity. (Affidavit at 6) Mr. Boland used two photos of

a five and six year old giPl, downloaded from a stock photo web site. (Affidavit at 9-12) He also

downloaded a photo of an eleven year old girl; whieh was posted on a child model web site, then

altered the picture to appear as if the minor was being vaginally penetrated from behind by an

adult male. (Affidavit at 14) Mr. Boland refers to these morphed images as "digital image

exbibits" and relies on them to support his expert testnnony. (See Affidavit)

Mr. Boland's creation and use of these exhibits is a crhne, thus making them contraband

and preventing their use in trial. If Mr. Boland were pennitted to use his exhibits in an Ohio

court he would be committing a second degree felony. R.C. 2907.323(A)(1) provides in

pert.inent part:

(A)No person shall do any of the following: (1) Photograph any minor who is not
the person's child or ward in a state of nudity, or create, direct, produce, or
transfer any material or performance that shows the minor in a state of nudity,
unless both of the following apply: (a) The material or performance is, or is to be,
sold, disseminated, displayed, possessed, controlled, brought or caused to be brought
into this state, or presented for a bona fide artistic, medical, scientif'ic educational,
religious, governmental, judicial or other proper purpose, by or to a physician,
psychologist, sociologist, scientist, teacher, person pursuing bona fide studies or
research, librarian, clergyman, prosecutor, judge, or other person having a proper
interest in the material or performance; ( b) The minor's parents, guardian, or
custodian consents in writing to the photographing of the minor, to the use of the
minor in the material or performance, or to the transfer of the material and to
the specific manner in which the material or performance is to be used *** (3)
Possess-or-viecv any-ntaterialmrperformancerthat-shows a minor who is not the
person's child or ward in a state of nudity, unless one of the following apphes: (a)
The material or perfonnance is sold, disseminated, displayed possessed, controlled,
brought or caused to be brought into this state, or presented for a bona fide artistic,
medical, scientific, educational, religious, governmental, judicial, or other proper
purpose, by or to a physician, psychologist, sociologist, scientist, teacher, person
pursuing bona fide studies or research, librarian, clergyman, prosecutor, judge, or
other person having a proper interest in the material or performance. (b) The person
knows that the parents, guardian, or custodian has consented in writing to the
photographing or use of the minor in a state of nudity and to the manner in which the
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material or perfonnance is used or transferred. (B) Whoever violates this section is
guilty of iIlegal use of a minor in a nudity-oriented material or performance.
Whoever violates division (A)(1)or (2) of this section is guilty of a felony of the
second degree. Whoever violates division (A) (3) of this section is guilty of a felony
of the fifth degree.

(Emphasis added.) Id.

Mr. Boland is not exempted from prosecution by R.C. 2907.323(A)(1)(a). The statute

clearly mandates that both sections (a) and (b) must apply to exempt a person from prosecution.

Id F.B.I. agents were able to track down three children Mr. Boland used in his trial exhibits.

(Affidavit at 9-14) The parents of these children, who were depicted in the child pornography

images created by Mr. Boland, never gave Mr. Boland permission to use them in the material, or

to the transfer of the material and to the specific manner in which the material was to be used. Id.

Based on these facts, Mr. Boland's trial exhibits are illegal and not significant to appellee's

defense.

Mr. Boland's testimony and trial exhibits are also not significant to appellee's defense in

th&sense that Mr. Bolaud's exhibits are of morphed images of real:children and are not included

iti the category of lawful virtual or computer generated irnages of child pornography: For this

reason aswell, exclusion of Mr. Boland's testimony and trial exhibits wouldnorcause appellee

to have less than a fair trial.

In Ashcroft V. Free Speech Coalition(2002), 535 U.S. 234, 122 S.Ct. 1389, 152 L.Ed.2d

403, the LInited States Supreme Court struck down portions of the Child Pornography Prevention

Act of 1996, herein CPPA, Section 2251, Title 18, U.S. Code et seq., which extended the federal

prohibition against the possession of child pornography to sexually explicit images that were

created without depicting any real children, Id. The CPPA defined child pornography to include



"any visual depiction" that is or appears to be of a minor engaging in sexually explicit conduct.

This defmition included in it "virtual child pornography," which need not include, let alone harm,

real children. Id. The Ashcroft court held that the CPPA's prohibition of the possession of child

pomography that does not depict real children was unconstitutional because there is

constitutional significance to the distinction between pornographic depictions of real children

and similar depictions of fictional children. Id.

In Ashcroft, the Supreine Court of the United States made it clear that the very type of

morphed image Mr. Bolfind relies on for his expert testimony and trial exhibits implicates the

interests of real children, therefore it would not fall under the protectedvirtual or lawfnl

computer generated image of child pomography which does not involve real children. Id.

Ashcroft did not strike down Section 2256(8)(C), which covers the type of morphed images Mr.

Boland has used in past cases and would have used in appellee's case had he not come under

investigation by the F.B.L. The United States Supreme Court held:

Section 2256(8)(C) prohibits a more common and lower tech means of creating
virtual images, known as computer morphing. .Rather than creating original
images, pornographers can alter innocent pictures of real children so that the children
appear to be engaged in sexual activity. Although morphed images may fall within
the definitiori of virtual child pornography, they implicate the interests of real
children and are in that sense closer to the images in Ferber. Respondents do
not challenge this provision, and we do not consider it.

(Emphasis added) Ashcroft, supra.

Ashcroft made the significant distinction that morphed images using photos of real

children implicate the interests of real children, therefore, the CPPA's prohibition of the

possession of this type of child pornography was not declared unconstitutional, as opposed to the

prohibition of the possession or usage of child pornography using virtual or computer generated
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images. Moreover, this Honorable Court has declined to extend Ashcroft to incorporate morphed

child pornography. StatB v. Tooley, 2007-Ohio-3698. at 9[24. Mr. Bolatid's testimony and trial

exhibits would only shocd that it is possible to generate morphed images of child pornography,

which would still be illegal His testimony and trial exhibits would not prove that the images of

children contained on the compact discs at issue in this case are virtual images and not images of

real children. Thus, Mr. Boland's testimony and trial exhibits would not help appellee disprove

the present offenses.

Assuming Mr. Boland's testimony could somehow prove that the images are of virtual

children, expert testimony is not necessary to prove that the images in the present case depict real

children. As stated by the court in State v. Bettis, 12" Dist.No. CA2004-02-034, 2005-Ohio-

2917:

When the trier fo fact is capable of reviewing the evidence to determine whether the
prosecution met its burden to show that the images depict real children, the state is
not required to present any additional evidence or expert testimony to meet the
burden ofproof to show that the images downloaded depict real children. ***AshcrofE

v. Free Speech Coalition did not establish a broad, categorical requirement that,
absent direct tvidence of identity, an expert must testify that the milawful image is

that of a real child. United States v. Farrelly(C.A. 6, 2004), 389 F.3d 649, 655.

Triers of fact are still capable of distinguishing between real and virtual images,
and admissibility remains within the province of the sound discretion of the trial

judge. Id. [FN3]

(^mphasis-added) Id:

"If virtual images were identical to illegal child pornography, the illegal images would be

driven from the market by the indistinguishable substitutes. Few pornographers would risk

prosecution by abusing real children if fictional, computerized images would suffice." State v.

Steele, 12`s Dist.No.CA2003-11-76, 2005-Ohio-943 123 quoting Ashcroft. Computer technology
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is constantly advancing, however juries are stiIl able to distinguish between a computer generated

image and an image of aft actual child. Id. at 124.

"Ashcroft does not lay down `the absolute requirement that, absent,direct evidence of

identity, expert testinwny is required to prove that the prohibited images are of real, not virtual,

children. "' Tooley at 9[51. Furthermore, "there is no evidence that an expert would need to

recreate the crime, i.e., morph a real image of a child into pornography in order to properly

explain why it is, or is not, possible to distinguish between a real image, and an image that is

entirely digitally created." Schneider at 128. `Experts need not create poriiography by morphing

the images of real children in order to be effective advocates." Id. at T34.

Appellee was provided funds to obtain an expert witness at state expense. There was no

denial of appellee's request for expert assistance. Any problems that have arisen for appellee's

expert are of hts own do^ng; and are complete-ly nd-the contr ol of the Sta-te or thz-Cihal-wiwt- -

Appellee has not shown how Mr. Boland's inability to use morphing technology in his case

would cause ineffective assistance of counsel and result in an unfair trial. None of Mr. Boland's

"activities qualify as actions that are reqiured to be performed by an expert in digital imaging to

ensure a defendant a fair trial." Id. at 133. Accordingly, since due process does not require the

provision of expert assistance relevant to an issue that is not likely to be significant at trial, and

Mr.Boland's activities ate illegal and not relevant, it is possible for appellee to have a fair trial

without this particular expert's assistance. Thus, the Elevettth District Court of Appeals erred in

affirming the decision of the trial court.
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CONCLUSION

For the foregoing reasons, the State of Ohio respectfully requests this Honorable Court to

reverse the decision of the Eleventh District Court of Appeals.

Respectfully submitted,

THOMAS L. SARTINI (0001937)
PROSECUTING ATTORNEY

Ashtabula County Prosecutor's Office
25 West Jefferson Street
Jefferson, Ohio 44047
(440) 576-3664 FAX (440) 576-3600

ShelTey M. Prat^ (006972
Assistant Prosecutor

CERTIFICATE OF SERVICE

The undersigned hereby certifies that a true copy of the foregoing Merit Brief of

Appellant, State of Obio has been served via ordinary U.S. Mail, postage prepaid, this4^"°day

of August, 2007 upon Doar Boland; Cbunsel fnr-Appellee, at 18123 Sloane Avenue,-Lakewood,-----

Ohio 44107.

Assistant Prosecutor
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STATE OF OHIO ^111T- ED IN THE ALS
)SS. ^

COUNTY OF ASHTABUL/^OQ1 j4PR 16 p iz; jFt-EVENC

CAROL A. NEAp
STATE OF OHIO, rmCFFFS OF COURTS..:....,, ^.

OURA StfiABUL.9 CQ OH 1
Plaintiff-Appellant,

, JUDGMENT ENTRY
-vs -

CASE NO. 2005-A-0085
DANIEL BRADY, SR..

Defendant-Appellee.

For the reasons stated in the opinion of this court, appe[lant's assignments

of error are without merit. it is the judgment and order of this court that the

judgment of the trial court Is hereby affirmed.

JUDGE WILLIAM M. O'NEILL

COLLEEN MARY O'TOOLE, J., concurs,

CYNTHtA WESTCOTT RICE, P.J., dissents with Dissenting Opinion.
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CASE NO. 2005-A-0085

Criminal Appeal from the Court of Common Pleas, Case No. 20b4 CR 349.

Judgment: Affirmed.

Thomas L. Sartini, Ashtabula County Prosecutor, and Shelley M. Praft, Assistatit
Prosecutor, Ashtabula County Courthouse, 25 West Jefferson Street, Jefferson, OH
44047 (For Plaintiff-Appellant).

Dean Boland, 18123 Sloane Avenue, Lakewood, OH 44107 (For Defendant-
Appellee).

WILLIAM M. O'NEILL, J.

{¶i} Appellant, the state of Ohio, appeals the judgment entered by the

Ashtabula County Court of Common Pleas. The trial court dismissed a total of 50

counts against appellee, Daniel Brady, Sr. ("Brady").

(12) Brady was indicted on 17 counts of pandering obscenity involving a minor,

fourth-degree felonies, in violation of R.C. 2907.321; 17 counts of pandering obscenity
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involving a minor, second-degree felonies, in violation of R.C. 29D

pandering sexually oriented material involving a minor, second-

of

in

violation of 2907.322; and five counts of gross. sexual imposition; third-degree felonies,

in violation of R.C. 2907.05. Brady pled not guilty to all the counts against him.

;. . {13} . Up,on Brady's motion, the trial court bifurcated.the five gross sexual

imposition charges from the remaining counts. The gross sexuai imposition charges

were tried separately and are not at issue in this appeat.

(14} The trial court appointed Dean Baland to serve as an expert witness for

Brady. Boland runs a consulting company. One of his specialties is the analysis of

computer images. Boland has testified as an expert witness for defendants charged

with possession of computer pornography In state and federal courts. Boland is also a

licensed attorney and is Brady's appellate counsel in this appeal. Boland did not serve

as Brady's counsel at the trial court level.

{115} Boland's testimony was necessary in light of the United States Supreme

Court's decision in Ashcroi't v. The Free Speech Coalition.' In Ashcroft v. The Free

Speech Coalition, the United States Supreme Court held that virtual child pornography

was protected speech under the First Amendment to the United States Constitution

and, thus,could notbebannedby child-pornographystatutes? Boland's expert

assistance essentially entailed two functions. First, he would review the state's exhibits

to determine whether they were virtual images or if they contained real children,

Second, through the introduction of other exhibits, he would attempt to derrionstrate the

1. Ashcroff v. The Free Speech Coalition (2002), 535 U.S. 234.
2. Id. at 256.
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difficulty of distinguishing between actual and virtual child pornograpl^y.

{16} The same day the trial court appointed Boland as an e(;dtt!iFissRie tla

protective order regarding potential evidence. Specifically, the protective order

provided:

{17} ,"A compact disc has been provided (or will be provided) by the State of

Ohio to counsel for defendant, David W. PerDue, of evidentiary matter containing

possible contraband in the nature of child pornography.

{118} "Defense counsel has a right and duty not only to review the images on

the disc, but also to provide those images to imaging experts for purposes of

examination and possible preparation of testimony pertaining to those images.

{119} "It is necessary to transport this compact disc to allow counsel for the

defendant to render effective assistance of counsel to his client and that counsel for the

defendant, counsel for the State of Ohio, as well as anticipated expert witnesses,

including Dean Boland [address and phone number deieted] are hereby authorized to

possess this compact disc.for this purpose.

1111U1 "Defense counsel is authorized to transport this compact disc to Dean

Boland for purposes of providing legal representation to their,client.

{¶tt-}-"Dean-Boiand_-is__hereby._authorized..._to_...possess.__this.compact. disc to

perForm the necessary examination on this compact disc for purposes of possible

evidentiary use."

{112}. Boland interpreted this protective order as giving him permission to view

and possess the potentially illegal material with immunity from prosecution. His belief

was based on the language in Ohio's obscenity statutes that permits possession of

3
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certain otherwise illegal material if it is used for a "proper purpose or,

judge, or other person having a proper interest in the material,"3 I^QC i

(¶13) In June 2005, the state provided the evidentiary disc to Boland. In

addition, the state sent similar materials to its expert witness, Dr. Hany Farid.

{¶iA}. On,June 24, 2005, the Federal Bureau of Investigation ("FBI") executed a

search warrant on Boland's residence. The FBI seized Boland's computer and several

compact discs. Included in the seized material was complrter equipment containing

potential exhibits Boiand had created for trial and the coinpact disc containing the

images at issue in this matter. An affidavit submitted in support of the search warrant

alleged.Boland violated Section 2252A. Title 18, U.S.Code. This federal statute does

not contain the exemption for a "proper person" using the material for a bona fide

purpose similar to the exemptions contained In the Ohio statutes.

t1f15} A hearing was held before the trial court on October 14, 2005. At the time

of the hearing, Boland still faced potential indictment stemming from the execution of

the June 2005 search warrant. Boland testified that, upon the advice of his counsel, he

would not accept another copy of the prospective exhibits containing the allegedly illegal

images in this rnatter. At the conclusion of this hearing, Brady orally moved to dismiss

__ the indictment,

(¶IG} Following the hearing, Brady filed a wriften motion to dismiss the

indictment. The state filed a brief in opposition to Brady's motion to dismiss the

indictment, Attached to the state's motion was a copy of the search warrant affidavit.

8

3. See R.C. 2907.32(B); R.C. 2907.321(B)(1): R.C. 2907.322(B)(1); and 2907.323(A)(3)(a).
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{117} The trial court granted Brady's motion to dismiss a 50

counts of the indictment related to pomography.

(118) The state has timely appealed the triai court's decision pursuant to R.C.

2945.67." The state raises two assignments of error. Its first assignment of error is:

(¶19) ,"The trial court erred in granting appellee's motion to dismiss, where it was

based on facts `that went beyond the face of the indictment."

{124) BFady's motion to dismiss was permitted by Critn.R. 12, which provides, in

part:

11(21) "Priot to trial, any party may raise by motidh any defense, objection,

evidentiary issue, or request that is capable of determination without the trial of the

_.generai issue."

(1122) In his motion to dismiss, Brady was arguing that his due process right to a

fair trial was violated. His contention was that, due to circumstances beyond his control,

namefy the federal criminal matter against Boland, he was denied the assistance of an

expert witness.

{1123} The United States Supreme Court has held:

{124) "[11V]hen a State brings its judicial power to bear on an indigent defendant

.._in._acriminaLproceeding,1t must_take_steps_to_assure that the defendant has a fair

opportunity to present his defense. This elementary principle, grounded in significant

part on the Fourteenth Amendment's due process guarantee of fundamental fairness,

derives from the belief that justice cannot be equal where "` a defendant is denied the

4. See, also, State v. Hayes ( 1986), 25 Ohio St.3d 173, 174-175.
9
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opportunity to participate meaningfully in a judicial proceeding in w

stake. i5

(125) In Ake v. Oklahoma, the Supreme Court recognized the fundamental right

to expert witnesses in certain cases.B In following Ake v. Oklahoma, the Supreme Court

of Ohio has.held that when an indigent criminal defendant makes a sufficient showing

that an expert is necessary, the Due Process Clause, as set forth in the Fifth and

Fourteenth Amendments to the United States Constitution, requires the appointment of

an expert witness to aid in the defense.7

(1126) The state argues Brady's motion to dismiss was premature in that it

challenged the sufficiency of the indictment. We agree that °a pretrial motion [to

dismiss] must not entail a determination of the sufficiency of the evidence to support the

indictment."B However, in this matter, Brady was not challenging the sufficiency of the

potential evidence to support the charges in the indictment. Rather, he was making a

constitutional challenge, arguing his right to a fair trial was compromised due to the

FBI's actions against Bofand.

(1f27) Brady's motion to dismiss did not implicate any trial issues; thus, it was

capable of determination prior to trial pursuant to Crim.R. 12.

--(1128) -Thestate's-first assignment of error is without merit.

5. Ake v. Okfaiioma ( 1985), 470 U.S. 68, 76.
6. Id. at 80-82.
7. State v, Mason ( 1998), 82 Ohio St.3d 144, 150.
8. State v. Riley (Dec. 31. 2001), 12th Dist. No. CA2001-04-095, 2001 Ohio App. LEXIS 5999, at '5,
citing State v. O'Neal (1996), 114 Ohio App 3d 335, 336.

10 :1.
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{¶29} The state's second assignment of error is:

{130} "The trial court erred in granting appellee's motion re

appellee claims he cannot receive a fair trial due to limitations placed upon appellee's

expert witness,"

(131), 711[s court uses a de nova standard of review when reviewing a trial

court's decisiorti regarding a motion to dismiss.9

(¶32} °Ourauant to Ake, It is appropriate to consider thret factors in determining

whether the provision of an expert witness is required: (1) the effect on the defendant's

private interest in ihe accuracy of the trial if the requested senlice is riot provided, (2)

the burden on the government's Interest if the service is provided, and (3) the probable

value of the additional service and the risk of error in the proceeding if the assistance is

not provided."1e

(1133} Presumably, the trial court considered these factors. Thereafter, the trial

court determined an expert witness was necessary in this matfer to ensure Brady's due

process right to a fair trial. Such decision is left to the sound discretion of the trial

court.11 On appeal, the state does not contest the trial court's decision that Brady was

entitled to the services of an expert.

(1f34} Boland testified that, upon the advice of counsel and due to the threat of

additional federal prosecution, he could not possess another copy of a compact disc

containing the allegedly illegal images in this matter. Further, he testified he could not

conduct a proper investigation of any websites from which the images might have

9. (Citations omilted.) State v. Palivoda, 11th Oist. No. 2006-A-0019, 2006-Ohio-6494, at¶4.
10. State v. Mason, 82 Ohio St.3d at 149, citing Ake v. Oklahoma, 470 U.S. at 78-79.
11. State v. Mason, 82 Ohio St,3d at 150.

11
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allegedly originated. Finally, he could not use his expertise to cre^

for Brady's trial.

liv pututitid! uxllibits

COPY
(¶35) Not only was Brady denied the expert services of Boland, he was denied

the expert services of all potential experts. Boland testified that no other expert witness

would risk-,fedrYral prosecution to assist Brady. Further, Boland testified that, in his

opinion, Brady's counsel was duty-bound to inform potential experts about the

possibility of federal prosecution. In light of this requirement, it would be nearly

impossible to find a competent expert.

(1136) The state asserts Brady was not prejudiced because Boland's creation of

certain images involved "morphing." Morphing is the practice of altering innocent

pictures of real children to make the children appear to be engaged in sexual conduct.12

The affidavit described certain images that were allegedly in Boland's possession. The

state contends these images violated R.C. 2907.323(A). A specific "morphed" image
t

may or may not viofate R.C. 2907.323(A), depending on a legal and factual conclusion

of whether the particular image shows a minor "in a state of nudity." We decline to

engage in an analysis of this issue at this time. There Is no evidence in the record

regarding these specific images. Since no actual images were introduced, we cannot

conclude that Boland's-alleged-production_of_these_images violated-R.C. 2907.323.On

a similar point, we note the state gleans all of its factual references from the search

warrant affidavit. This affidavit, like many affidavits subrnitted in support of a search

warrant, contains significant hearsay information.t3 Moreover, the sole purpose of the

12. Ashcroft v. The Free Speech Coalition, 535 U.S. at 242.
13. State v, Craig, 110 Ohio St.3d 306, 2006-Ohio-4571, at¶33, quoting Illinois v. Gates (1983), 462 U.S.

213, 238.
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affidavit was to provide the magistrate with sufficient probable cause

warrant." Finally, there is no evidence as to what the FBI agents a

the search of Boland's residence and person.

{137} At the hearing, it was suggested that Boland could review the materials at

issue. in Brady's case at the prosecutor's office. This suggested solution would still not

permit Boland to create exhibits for trial. Additionally, Boland testified that he uses

certain software in his analysis that the prosecutor's office ddes not have. Also, even

though he would be in the prosecutor's office, it could be argued that he "received,"

albeit temporarily, child pornography in violation of Sections 2252(a)(2)(A) andlor

2252A(a)(2), Titte 18, U.S.Code. Another of Boland's concerns was visiting websites

where the allegedly illegal images may have originated. He believed he could still be

subject to federal prosecution for conducting illegal internet activity at the prosecutor's

off•ice. This belief was legitimate in that Sections 2252(a)(2)(A) and 2252A(a)(2), Title

18, U.S.Code prohibit receiving any images of child pornography that have traveled in

interstate or foreign commerce, "including by computer." Finally, Boland testified

regarding his concern that he would not be able to record any of his work at the

prosecutor's office for fear of federal prosecution, therefore, he would have to memorize

his entire analysis of possibly hundreds of images for his trial testimony. Upon

consideration of Boland's testimony, the trial court concluded that viewing the images at

the prosecutor's office was not a viable solution. We agree.

14. State v. Craig, at ¶33, quoting State v. George (1989). 45 Ohio St.3d 325, paragraph two otlthe

syllabus_
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{¶38} What occurred in this case was obviously troubling t^ It1ffe-JmaFC_0__Uff.

would be akin to the following hypothetic situation, where a defend rTN's%Rgelf 4 ith

possession of cocaine. The defendant contends the substance in question is baking

soda. Pursuant to R.C. 2925.51(E), the defendant seeks to have an independent

analysis of the substance. When the defendant's expert laboratory analyst receives the

substance, the FBI seizes the substance and threatens to indict the analyst on federal

narcotics charges. Obviously, that analyst is not going to want to receive another

sample of the purportedly illegal substance and risk further prosecution. Moreover, in

light of these circumstances, it Is extremely doubtful that another analyst would risk

federal prosecution and prison time for the purpose of assisting the defendant. Thus,

the defendant is left without his constitutional right to the assistance of an expert to

defend against the charges,

(1139) In this matter, Brady had a constitutional right to an expert witness. Due

to circumstances beyond his or the trial court's control, Brady was denied the

assistance of an expert witness. Without the services of an expert witness, there was

no way to provide Brady a fair trial. Accordingly, the trial court did not err when it

dismissed the charges against Brady:

---(¶-40)_We-recognize there-are-a-.limited-number of_instances_where_ it will be

possible to determine that a defendant cannot have a fair trial prior to the trial itself.

However, the unique circumstances of this case qualify this matter as one of those

instances.

14
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(¶41) The state's second assignment of error is without merit

{142} The judgment of the trial court is affirmed.

COLLEEN MARY O'TOOLE, J., concurs,

CYNTHIA WESTCOTT RICE, P.J., dissents with Dissenting Opinion.

CYNTHIA WESTCOTT RICE, P.J., dissents with Dissenting Opinion.

coPY

(1143) A Crim.R. 12 pre-trial motion to dismiss cannot reach the merits or

substance of the allegations as there is no equivalent of the civil rules' summary

judgment procedure in the criminal arena. State v. Riley, 12th Dist. No. CA2001-04-

095, 2001-Ohio-8618, *4-"5. Therefore, pre-trial motions to dismiss "can only raise

matters that are capable of determination without a trial on the general issue." Id, at *4;

see, also, State v. Pafterson (1989), 63 Ohio App.3d 91, 95. It is the sufficiency of the

indictment which is judged at this pre-trial stage. Akron v. Buzek, 9th Dist. No. 20728,

2002-Ohio-1960, *4.

(144) Brady-claimed-that-his-motion to-dismiss"was-not based upon-any_facts-in_

his case," and maintains the trial court was correct in dismissing the matter on his pre-

trial motion. I disagree. The trial court's ruling was premature and inappropriate at the

pm-trial juncture and I must respectfufly dissent.

(145) If a claim goes beyond the face of the indictment, then it is improperly

presented under Crim,R. 12, and should be presented at the close of the state's case as

t1
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(•

a motion for acquittal pursuant to Crim.R. 29. State v. Vamer (199

85, 86. Under this guideline, it was premature for the trial court to g t^sYio

.3d

Ion

to dismiss based on alleged facts that had not yet occurred. Brady's motion went

beyond the face of the indictment. At no point in time did Brady challenge the

sufficiency of the indictment as far as charging the proper offenses or the

constitutionality of the offenses thus charged. Rather, Brady only asserted that his

expert witness and all similarly-situated experts would be precluded from effective

performance,

(1146) The majority upholds the pre-trial dismissal on the basis that Brady could

not receive a fair trial. In order to reach this conclusion, the majority must speculate first

that Brady's expert could not perform his duties without violating federal law (a false

assumption in any event because Brady's expert and appellate counsel conceded at the

oral arguments that the expert could have viewed the material at the sheriffs or

prosecutor's office and performed his tasks there). Second, the majority must accept

the assumption that Brady would not be able to find an expert to accomplish the expert

tasks required. The final assumption required by the majority's analysis is that the

expert would have been able to show that the images in Brady's possession were

indistinguishable from virtual pomography images. This amounts to assumptions based

on assumptions based on assumptions. It is incredible to me that the majority would

allow Brady to escape prosecution under these circumstances. As much as I believe

Brady is entitled to a fair trial, I also believe the victims of child pornography deserve to

have their alleged perpetrator stand trial.

16
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(^47) Each aspect of Brady's motion to dismiss speculated "` 81-86- be

precluded from presenting an adequate defense as a result of the c^ilt-oerlo the

FBI's actions against Boland. Brady assumed that the State would present the expert

testimony of Dr. Farid to support its theory that the rhaterials were photos and

depictions of actual chiidren. Brady assumed that no other expert witness would be

willing to testify bn his behalf for fear of federal prosecutiori. Brady assumed that

Boland could not present a convincing case by merely viewing the materials at a law

enforcement offic`e as opposed to transporting the materials fGr his own convenience.

The trial court, and the majority, have accepted each and every assumption as fact.

{ji48} The cornerstone of Brady's argument lies in Ashcroft v. The Free Speech

Coalition (2002), 535 U.S. 234. In Ashcroft, the Supreme Court held that a prohibition

on virtual child pornography is overbroad. Virtual child pomography does not invotve

real children but digitally altered or created "children." In doing so, the Supreme Court

determined that the government cannot prohibit speech that may, in some tenuous

manner, induce a person to illegal behavior. Id at 253. Ashcroft did not address the

issue as to whether morphed images of children, that is, the alteration of innocent

pictures of actual children using digitai technological means, is an appropriate ban. It

appears from the record that Boland's activities_in creatirlg_previous trial exhibits

actually Involves morphed images of children, activity still illegal under federal law with

no exceptions.

{T49} Boland testified that one of his tasks as Brady's expert would have been

the creation of certain trial exhibits. Boland stated his "expertise is in the creation and

manipulation alteration of digital images." Boland outlined his work product which would

13 17



include an analysis as to whether the materials contained image en.

Next, Boland wbuld "prepare digital image exhibits that (w COfre^ the

technological iisues **"." According to Boland, he would vidlate federal law by both the

possession and aiialysis of the images as well as the preparhtion of trial exhibits.

{550}. Firesumably, the State's expert would testify that the iinages depicted

actual children and Boland would testify that the images portrayed either virtual children

or adults technol6gically morphed to look like children, tlnd@r this theory, Boland's

analysis and wbrk product would not violate Ohio or Federal law pursuant to Ashcroft.

(1(51} The problem lies in the speculation. Without ectually going forward with

the trial, it is Conjecture to pre-detennine Boland's testimony and the impact of the

federal law on the,effectiveness of that testimony. To that end, the trial court exceeded

the scope of a pre-trial motion to dismiss. State v. McNamee (1984), 17 Ohio App.3d

175, 176-177. Boland attempts to cure this defect by asserting that all defense experts

would be prohibited from adequate function under the federal application of the law.

However, the only testimony elicited at the hearing was that of Boland himself. Boland

opined that other experts may not want to work under these threatening conditions,

thereby violating Brady's Sixth and Fourteenth Amendment rights. Although

constitutional issues maybe determined prior to trial in some_circumstances, where that

determination turns on an evidentiary issue and goes beyond the face of the indictment,,

it is inappropriate for a pre-trial adjudication pursuant to Crim.R. 12. Lorain v. Slattery

(Sept. 22, 1999), 9th Dist. No. 98CA007140, 1999 Ohio App. LEXIS 4357, `4.

{152} The court accepted Boland's presumption that other experts may refuse

employment on this basis. However, even Boland himself admitted that he would not

14 18



be precfuded. from reviewing and analyzing the evidentiary ; only

prohibited from possessing that material. Bofand acknowledged t Rde orm

the analysis portion of his expert witness activities at the prosecution's office or in the

court. Certainly in either of these locates, Brady does not violate any law because he is

merely reviewing the material - not possessing the contraband.

(¶53} Therefore, the possession aspect of Boland's expert activities can be

cured by alfowin§ Boland to work out of the sheriffs ot prosecutor's office. The

remaining activities of Boland, the creation of the digital imagE:s, would only be illegal

under federal law if Boland morphed images of actual children. The problem is that

morphed images are still illegal and properly banned under Ashcrolt. Therefore, Bo(and

is actively violating the law through the creation of these exhibits. However, the law

does not. preclude Boland from creating virtual pornography to support his expert

testimony.

(1(54f Clearly, Brady's motion to dismiss went beyond the face of the indictment.

It required the trial court to conduct an analysis into a hypothetical. Hypothetical

questions are not appropriate questions of law. The circumstances could change.

Boland may have completed his anafysis and actually agreed with the State. Brady

may_have been able to find another expert willing to_work under threat of federal

prosecution. Boland could physically go to the prosecutor's office and review and

analyze the materials. Brady's expert may be able to competently review and advise

after viewing the images while they remained in the possession of the State. The same

interests which prompted the legislation prohfbiting the dissemination of this material,



are the same interests that weigh in favor of maintaining a statio

images to be i`etained during the analysis.

he

{155} Thi9 dismissal has essentially provided Brady arld any other like-minded

individual with a free pass to possess, observe, disseminate, distribute and manufacture

any•type of pornography without fear of prosecution. The ramifications of plunging

down the slippery slope of the majority's analysis are many. Following the reasoning of

the majority, any expert can now assert that in order to prop8riy offer an opinion, the

expert must essentially recreate the crime. Certainly the majority.wouid be unwilling to

allow this diversion in the arena of a murder triai. Yet they see fit to do so here. A

murder suspect would not evade prosecution merely because his expert would not be

permitted to strike another human being over the head with the murder weapon, yet

Brady receives a pass from this court because his expert could not recreate unlawful

pornography. The public interest is certainly better served in protecting the victims of

child pornography than in allowing such divertive tactics to succeed at evading

prosecution,

(1156) For the foregoing reasons, I would therefore reverse and remand this

matter.
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REGEIVE®
Nov1s2005

PROSECUTOR'S OFFICE

THE STATE OF OHIO,

IN THE COURT OF COMMON PLEAS
ASHTABiJLA COUNTY, OHIO

Plaintiff,

vs.

DANIEL BAADY, SR.,

Defendant.

CASE NO. 2004-CR-349 9^ ^Oq .Q

^C ^,G^"74 vs

JUDGMENT ENTRY oG J P

The Defendant, Daniel Brady, Sr., was indicted by the September 16, 2004,

recall session of the Ashtabula County Grand Jury, on seventeen counts of Pandering

Obscenity Involving a Minor, all fourth degree felonies; seventeen counts of

Pandering Obscenity Involving a Minor, second degree felonies; and sixteen counts of

Pandering Sexually Oriented Material Involving a Minor, also second degree felonies.

These charges involve the Defendant's possession of obscene material, which had a

minor as one of its participants.

The State of Ohio has been represented in these proceedings by Assistant

Prosecutor Teri Bumside and the Defendant is represented by Attorney David W.

PerDue.

In Ashcroft vs. Free Speech Coalition, 535 U.S. 234, 122 S.Ct. 1389, (2002), the

Supreme Court of the TTnited States,.in interpreting the Child Pomography Prevention

Act of 1996 (CPPA), 18 USC. §2256(8)(B), held that the prohibition on "virtuaI child

pornography" which depicts minors in sexually explicit images but. was produced by

means other than using real children, such as through the use of youthful looking

adults or computer imaging technology, was overly broad and unconstitutional. The
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-2-

Federal Government argued that should no distinction be made bet

virtual child pornography, since it is difficult to distinguis,h between images made by

real children and those produced by computer imaging. Both Iands of images must

be p'rohibited since virtual child pomography whets the appetites of pedophiles and

encourages them to engage in illegal conduct. The Supreme Court rejected that

argument and stated that the Government may not prohibit speech because it

increases the chance that an unlawful act will be committed at some time in the

future.

In the case under consideration here, the Defense contends that images

depicted in Counts One through Fifty are not of real children, but rather are virtual

images, and, therefore, not a crime under the holding of Ashcroft vs. Free Sbeech

Coalition.

On Apri125, 2005, the Court granted the Defendant's lUlqion for Appointment

of an Expert Witness, and Dean Boland, who is an attornft, was'appointed.

According to his curriculum vitae, he has lectured to van'sus'bar and attomeys

groups about the use of digital images as evidence and has testified as an expert

-.. - --
witness on digital j,mages in state court§ iri Oluo, as-weII as fede^la eoest: On May-34, --

2005, the Court conducted a Daubert hearing concerning the qualificatio`ns of Boland

to testify as an expert regarding Counts One through Fifty, and a Daubert hearing is

scheduled for November 18, 2005, concerning the qualif[cations of the State's expert,

Hany Farid.
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On Apri125, 2005, the Court granted a protective order, wherel

Ohio, over the State's objection, was to provide to the Defendant's attorney a

compact disc or discs, which contained the images that are the subjects of Counts

One through Fifty, fbr the purpose of transporting those disas to Boland. The

protective order stated that: "Dean Boland is hereby authorized to possess this

compact disc to perform the necessary exam;nations on the compact disc for

purposes of possible evidentiary use." The protective order provided that Boland

was not to convey or transport the disc to any other individuals except Defendant's

attomey, David W. PerDue, or counsel for the State, without specific order of this

Court.

These compact discs cbntaining the same images were provided to the State's

expert witness, Hany Farid, who is an associate professor of computer science and

cogrritive neuroscience at Dartmouth University in Hanover, New Haixipshire. In a

report dated May 28, 2005, he acluiowledged that he received on May 25, 2005, from

Teri Bumside, Assistant Ashtabula County Prosecti.tor, seven CD's with eighty

images. An analysis of these images was done with a computer program that Farid

--- ------ -- ----- -said that he had developed to detennine whether tiey were photographic or

computer generated.. He found the eighty images either to be too small or too low

quality to reliably extract statistical measurement for use by his program. Instead, he

visually inspected all eighty images and found that many of them were of sufficient

quality that he could render an opinion concerning their authenticity. His opinion

was that they showed no sign of digital tampering nor did they appear to be
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computer generated and he cited various factors which led to his opi^i

images were authentjc.

On October 14; 2005, the Defendant was present with jiis attorney, David W.

PerDue, and appearirrg on behalf of the State of Ohio was Assistdnt Prosecutor Teri

Burnside. The Deffendant's expert witness, Dean Boland, testified that on June 24,

2005, agents from the Federal Bureau of Investigation executed a search warrant on

his home and person. The affidavit; in support of the search wartan.t, was admitted

into evidence as Defendant's Exhibit B. Boland testified that the materials seized by

the FBI were related to his activities as an expert witness in a Federal Court Yn

Oklahonia, as well as cases in the state of Ohio. Among the items seized from his

personal laptop computer were, according to Boland's testimony, approximately fifty

digital images in various stages of completion, which would be used as exhibits for

the Defense in this case. At the time of his testimony on October 14, 2005, Boland

had not received notice that.he may be indicted for possession of various items

seized by the FBI on June 24, 2005.

It is the position of the Prosecutioft that the images that are the subjects in

- _-- - --- -- ---- _--
Counts One through Fifty will be made available for review by Boland. However,

they must remain under the control of the State of Ohio. Boland testified that he has

software that permits him to do an analysis of the images. However, if he is

prohibited from preparing any trial exbibits for the Defense, it will be necessary for

him to rely upon his memory conceming his analysis of the images. Further, he

would be prohibited from maldng any exhibits, as he has been informed by the FBI,
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through a search warrant affidavit, that it would be a violation of fed^ r

presumably, the Child Pomography Prevention Act of 1996, for him to create those

exhibits for the Defense. Simply put, Boland or any other expert on behalf of the

Defendant risks indictment by the Federal Government in preparing trial exliibits for

the Defendant.

Boland has described Farid's analysis as a statistical or mathematical analysis

of the images. However, Farid, in the May 28, 2005 report, states that the images

were too small or of such low quality that he was not able to do a reliable statistical

measurement. The Defense has requested the appointment of another expert

witness, Devin Hosea, who, according to Boland's testimony, has successfully

challenged Farid's methodology in the past, and cited an unnamed case in Federal

Court in Boston, Massachusetts. Based upon Farid's report that he did a visual

inspection of the images, it would appear that Hosea's testimony would not be

necessary to challenge Farid's analysis.

The Prosecution argues that the preparation of all exhibits by Boland would be

a violation of Ohio Revised Code §2907.323(A)(1). This section provides that no

-----
person shail photograph any minor, who is not that_person s chiTd oi ward, intTie

state of nudity, or create, direct, produce, or transfer any material or performance that

shows the cbild in the state of nudity, unless both of the following apply:

a. the material or performance...is to be disseminated; displayed,
possessed,..for a judicial...purpose...by a prosecutor, judge, or other
person having a proper interest in the material or perfonnance;

the minor's parents, guardian, custodian consents in writing...
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Whoever violates (A)(1) or (A)(2) of this section has comrrmitted

degree felony,

la e

The State claims that in the search of Boland's computer by the FBI agents,

three minor children were located, who were depicted in the child pomography

images created by Boland, and whose parents never granted permission to Boland fot

the use of their children in the material in any fashion.

However, Ohio Revised Code §2907.323(A)(2), goes on to provide that there is

an exception where the material is presented for a judicial or other proper purpose by

"a prosecutor, judge, or other person having a proper interest in the material:.." The

Court believes that the terminology "or other proper purpose" and "or other person

haviing a proper interest in the material" i,vould refer to an expert witness, such as

Boland. In this case, the Court established a protective order operating under the

supervision of•the Court regarding the use of the material.

A violation of the Child. Pomography Prevention Act could exist by morphing

the head of axi actual child onto the body-of an adult under theholding in Ashcroftvs.

Free Speech Coalition, as may have been done here by-Boland.. The. Suprerne,Co•urt of

-------- --------- -- --------the United States fo-und that-tfierewas a Iegit`rliatepublic-interestin-prohibiting the --

image of an actual child in an obscene or pomographic performance.

Here, the Defendant should have the right to offer expert testimony that the

images for which he is being prosecuted come within the exception fourid by the .

Supreme Court in the Ashcroft decision; that is, the photos donot depict a real child,

but that of a virtual child whose images are computer generated. Here lies the
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dilernma in this case, Boland may well be in compliance with the exc=pVoQTdY
Ohio Revised Code §2907.323, however, he may find himself in violation of the CPPA

under the Ashcroft holding and in preparing images for the Defense, he may find

himself prosecuted by the Federal Government under the CPPA. Boland testified that

he is represented by counsel as a result of the search conducted by the FBI, and has

been advised by his counsel not to have in his possession the CD's of the images that

are the subject of this case, because of the possibility that he may be indicted by the

Federal Government for the possession of child pomography. His testimony was

that, until the search by the FBI, he was under the belief that he was protected by the

exception in Ohio Revised Code §2907.323(A)(2), that what he did was forjudicial or

other proper purposes. He believes now that the federal law preempts the Ohio

exception under §2907.323(A)(2), and he places himself in jeopardy of indictment in

coritinuing his duties as an expert in this matter by possessing the CD's or preparing

trial exhibits:

A Catch 22 situation has been created. Defendant's expert is not permitted to

carry out what this C a trial expert concerning the

c3zterminatio of whether the images are actual c^dren^virtual^mages, because

he risks prosecution by the Federal Government. Presumably, the State of Ohio will

call as its expert, Hany Farid, who will testify that the irim.ages are in fact of actual

children, and the Defense is then left without an expert witness, Boland, who has not

been allowed to do ari analysis.of those photos in order to assist the Defense in the
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cross examination of Farid. Farid has been free to do his analvsis witiho t eat

prosecution by the Pederal Government.

The Sixth Amendment of the United States Constitution provides that "in all

criminal prosecutions, the accused shall enjoy the right to a speedy and public

trial...and have the assistance of counsel for his defense." As part of the Sixth

Amendment right, the Defendant also has the right to have expert witnesses to assist

in his defense. Here, the Defendant is denied effective assistance of his expert

witness, Dean Boland, because Boland runs the risk of indictment if he possesses the

same CD's containing the computer images that are the subjects of Counts One

through Fifty, and that the State's own witness, Hany Farid, was permitted to

possess and analyze at Dartmouth University.

The Court fincis that the Defendant, as a result of the limitations of the expert

vvitness, Dean Boland, will not be allowed tohave the effective assistance of counsel

as he is guaranteed'under the Sixth Amendment of the U.S. Constitution. If in fact;

these images are, as Farid claims, not computer images, but of actual children, the

Defendant is in violation of the Child Pomography Prevention Act of 1996; and he rnay

_---- ----- -- ------be prosecuted by the Federal Government.. The-Court feels that-wouTd-be the

preferable outcome in this case, since the Federal Court.can then establish the

guidelines for the Defendant's expert witness concerning the evaluation of the CD's

and the preparation of any trial exhibit without running the risk that the Defense

expert would find himself indicted for the possession of this material.
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The Defendaiit's Motion to Dismiss is hereby GRANTiED. Co

Fifty are DISMIS$EI1 without prejudice.

IT IS SO ORD$RED.

Pursuant tb Cfvil Rule 58(B), the Clerk of this Court is directed to serve notice

of this judgment and its date of entry upon the joumal upon the following:

Prosecuting Attorney; David W. PerDue, Esq.; and the Assignment Commissioner.

November 15, 2005
AWM/bb
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Next Part

Crim. R. Rule 12

Baldwin's Ohio Revised Code Annotated Currentness
Rules of Criminal Procedure (Refs & Annos)

*Crim R 12 Pleadings and motions before triai: defenses and objections

(A) Pleadings and motions

Pleadings in criminal proceedings shall be the complaint, and the indictment or information, and the
pleas of not guilty, not guilty by reason of insanity, guilty, and no contest. All other pleas, demurrers,
and motions to quash, are abolished. Defenses and objections raised before trial which heretofore
could have been raised by one or more of them shall be raised only by motion to dismiss or to grant
appropriate relief, as provided in these rules.

(B) Filing with the court defined

The filing of documents with the court, as required by these rules, shall be made by filing them with
the clerk of court, except that the judge may permit the documerits to be filed with the judge, in
which event the judge shall note the filing date on the documents and transmit them to the clerk. A
court may provide, by local rules adopted pursuant to the Rules of Superintendence, for the filing of
documents by electronic means. If the court adopts such local rules, they shall Include all of the
following:

(1) The compialnt, if permitted by local rules to be filed electronically, shall comply with Crim. R. 3.

(2) Any signature on electronically transmitted documents shall be considered that of the attorney or
party it purports to be for all purposes. If It is established that the documents were transmitted
without authority, the court shall order the flling stricken.

(3) A provision shail speclfy the days and hours during which electronically transmitted documents
will be received by the court, and a provision shall specify when documents received electronicaily will

_Jeconsiderecttohavebeen fllect -

(4) Any document filed electronically that requires a filing fee may be rejected by the clerk of court
unless the fller has complied with the mechanlsm established by the court for the payment of filing
fees.

(C) Pretrial motions

Prior to trial, any party may raise by motion any defense, objection, evidentiary issue, or request that
is capable of determination without the trial of the general Issue. The following must be raised before
trial:

(1) Defenses and objections based on defects In the institution of the prosecution;
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(2) Defenses and objedtiohs based on defects In the indictment, information, or complaint (other than
failure to show jurisdiGEion in the court or to charge an offense, which objedtions shall be noticed by
the court at any time durifig the pendency of the proceeding);

(3) Motions to suppress evidence, Including but not limited to statements ahd idenfificationtestimony,
on the ground that it was Illegally obtained. Such motions shall be filed In the trial court only.

(4) Requests for discovery under Crim. R. 16;

(5) Requests for severance of charges or defendants under Crim. R. 14.

(D) Motion date

All pretrial motions except as provided In Crim. R. 7(E) and 16(F) shall be made wlthin thirty-five
days after arraignment or seven days before trial, whichever is earlier. The court in the interest of
justice may extend the time for making pretrial motions.

(E) Notice by the prosecuting attorney of the intention to use evidence

(1) At the discretion of the prosecuting attorney. At the arraignment or as soon thereafter as is
practicable, the prosecuting attorney may give notice to the defendant of the prosecuting attorhey's
intention to use specffled evidence at trial, in order to afford the defendant an opportunity to raise
objections to such evidence prior to trial under divislon (C)(3) of this rule.

(2) At the request of the defendant. At the arraignment or as soon thereafter as is practicable, the
defendant, In order to raise objections prior to trial under division (C)(3) of this rule, may request
notice of the prosecuting attorney's intention to use evldence in chief at trial, which evidence the
defendant is entitled to discover under Crim. R. 16.

(F) Ruling on motion

--------------------

The court may adjudicate a motion based upon briefs, affldavits, the proffer of testimony and
exhibits, a hearing, or other appropriate means.

A motion made pursuant to divisions (C)(1) to (C)(5) of this rule shall be determined before trial. Any
other motion made pursuant to division (C) of this rule shall be determined before trial whenever
possible. Where the court defers ruling on any motlon made by the prosecuting attorney before trial
and makes a ruling adverse to the prosecuting attorney after the commencement of trial, and the
ruling is appealed pursuant to law with the certification required by division (K) of this rule, the court
shall stay the proceedirigs without discharging the jury or dismissing the charges.

Where factual issues are involved In determining a motion, the court shall state Its esseritial findings
on the record.
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(G) Return of tangible evidence

Where a motion to sul5pre5s tangible evidence is granted, the court upon request df the defendant
shall order the property returned to the defendant if the defendant is entitled to possession of the
property. The order shall be stayed pending appeal by the state pursuaht to divisloh (K) of this rule.

(H) Effect of failure Eo raise defenses or objections

Failure by the defendant to raise defenses or objections or to make requests that must be made prlor
to trial, at the time set by the court pursuant to division (D) of this rule, or prior to any extension of
time made by the cour,t, shall constitute waiver of the defenses or objectiorls, but the court for good
cause shown may grant relief from the waiver.

(I) Effect of plea of no contest

The plea of no contest does not preclude a defendant from asserting upon appeal that the trial court
prejudicially erred in ruling on a pretrial motion, including a pretrial motion to suppress evidence.

(]) Effect of determination

If the court grants a motion to dismiss based on a defect in the institution of the prosecution or in the
Indictment, information, or complalnt, it may also order that the defendant be held in custody or that
the defendant's bail be continued for a specified time not exceeding fourteen days, pending the filing
of a new Indictment, Information, or compialnt. Nothing in this rule.shall affect any statute reiating to
periods of limitations. Nothing in this rule shall affect the state's right to appeal an adverse riiling ona
motion under divisions (C)(1) or (2) of this rule, when the motJon raises issues that were formerly
raised pursuant to a motion to quash, a plea in abatement, a demurrer, or a motion in arrest of
judgment,

(K) Appeal by state

When-the state takesan appeal-as-providedby law from an nrder suppressing or excluding-evidence,
the prosecuting attorney sfi-afl-certif-thafGoth ofthe fotlowing^pply: - - -----

(1) the appeal Is not taken for the purpose of delay;

(2) the ruling on the motion or motions has rendered the state's proof with respect to the pending
charge so weak in Its entirety that any reasonable possibility of effective prosecution has been
destroyed.

The appeal from an order suppressing or excluding evidence shall not be allowed unless the notice of
appeal and the certification by the prosecuting attorney are filed with the clerk of the trial court within
seven days after the date of the entry of the judgment or order granting the motion. Any appeal
taken under this rule shall be prosecuted diligently.
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If the defendant previously has not been released, the defendant shall, except in capital cases, be
released from custody on his or her own recognizance pending appeal when the prosecuting attorney
flles the notice of appeal and certification.

This appeal shall take precedence over all other appeals.

If an appeal pursuant to this division results in an affirmance of the trial court, the state shall be
barred from prosecuting the defendant for the same offense or offenses except upon a showing of
newly discovered evidence that the state could not, with reasonable diligence, have discovered before
filing of the notice of appeal.

(Adopted eff. 7-1-73; amended eff. 7-1-75, 7-1-80, 7-1-95, 7-1-98, 7-1-01)

HISTORICAL AND STATUTORY NOTES

Amendment Note: The 7-1-01 amendment inserted new division (B) and redesignated prior
divisions (B) through (J) as new divislons (C) through (K), respectively; and made other
nonsubstantive changes.

Amendment Note: The 7-1-98 amendment inserted "from an order suppressing or excluding
evidence" twice In division (3); and made changes to reflect gender neutraf language and other
nonsubstantive changes.

Amendment Note: The 7-1-95.amendment rewrote the first paragraph in division (B), division (E),
and the flrst paragraph in division (J); and added the final paragraph in division (3). Prior to
amendment, the first paragraph in division (B), division (E), and the first paragraph in division (3),
read:

"(B) Pretrlal motions

"Any defense, objection, or request which is capable of determination without the trial of the general
issue may be raised before trial by motion. The following must be raised before trial by motion. The
following must be raised before trial:

***

"(E) Ruling on motion
- ---- -- - ----------- - --A motion made before triai otTier trana motion for chartg-eof vetsae, shall be timely determined --

before trial. Where factual issues are involved in determining a motion, the court shail state its
essential findings oh the record.

o/oy(3)*

"(J) State's right of appeal upon granting of motion to return property or motion to suppress evidence

"The state may take an appeal as of right from the granting of a motion for the return of seized
property, or from the granting of a motion to suppress evidence if, in addition to filing a notice of
appeal, the prosecuting attorney certifies that: (1) the appeal Is not taken for the purpose of delay;
and (2) the granting of the motion has rendered the state's proof with respect to the pending charge
so weak in its entirety that any reasonable possibility of effective prosecution has been destroyed."

COMMENTARY 33
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R.C. § 2907.323

Baldwin's Ohio Revised Code Annotated Currentness
Title XXIX. Crimes--Procedure (Refs & Annos)

"1I Cha.pter 2907, Sex Offenses (Refs_& A_n.nos).
"hI Obscenity

02907.323 Illegal use of a minor in nudity-oriented material or performance

(A) No person shall do any of the following:

(1) Photograph any minor who is not the person's child or ward In a state of nudity, or create, direct,
produce, or transfer any material or performance that shows the minor in a state of nudity, unless
both of the following apply:

(a) The materlal or performance is, or is to be, sold, disseminated, displayed, possessed, controlled,
brought or caused to be brought into this state, or presehted for a bona fide artistic, medical,
scientific, educational, religious, governmental, judicial, or other proper purpose, by or to a physiclan,
psychologist, sociologlst, sclentist, teacher, person pursuing bona fide studies or research, librarian,
clergyman, prosecutor, judge, or other person having a proper interest In the material or
perforniance;

,
:^ ,o) The minor's parents, 9uardlan, or custodian consents in writing to the photographing of the
minor, to the use of the minor In the materii3l or performance, or to the transfer of the material and
to the specific manner in which the material or performance is to be used.

(2) Consent to the photographing of the person's minor child or ward, or photograph the person's
minor child or ward, in a state of nudlty or consent to the use of the person's minor child or ward in a
state of nudity in any material or performance, or use or transfer a material or performance of that
nature, unless the material or performance is sold, disseminated, displayed, possessed, controlled,
brought or caused to be brought into this state, or presented for a bona fide artistic, medical,
scientific, educatibnal,.religious, governmental, judicial, or other proper purpose, by or to a physician,
Gisychologist, sociologist, scientist, teacher, person pursuing bona fide studies or research, librarian,
clergyman, prosecutor, judge, or other person having a proper interest in the material or
performance;

(3) Possess-or-view-any-material or performance-that shows_a_rninor_who is not the person's child or -
ward fn a stateof nudiy-1--unrss one of thefollowirtgapptles^

(a) The materlal or performance is sold, disseminated, displayed, possessed, controlled, brought or
caused to be brought into this state, or presented for a bona fide artistic, medical, scientific,
educational, religious, governmental, judiclal, or other proper purpose, by or to a physician,
psychologist, sociologist, scientist, teacher, person pursuing bona fide studles or research, librarian,
clergyman, prosecutor, judge, or other person having a proper interest in the materlal or
performance.

`(b) The person knows that the parents, guardtan, or custodian has consented in writing to the
photographing or use of the minor in a state of nudity and to the manner in which the material or
performance is used or transferred.
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(B) Whoever violates this section is guilty of iliegal use of a minor in a nudity-oriented material or
performance. Whoever violates division (A)(1) or (2) of this section is guilty of a felony of the second
degree. Whoever violates division (A)(3) of this section is guilty of a felony of the fifth degree. If the
offender previously has been convicted of or pleaded guilty to a violation of this section or sectj4ri
2907.321 or 2907.322 of the Revised Code, illegal use of a minor in a nudity-oriented material or
performance In violation of division (A)(3) of this section is a felony of the fourth degree.

(1_9.95 S 2,_eff, 7_i_96;, 1988_.H.S_1_,_.eff,.._3_-1,7-89; 1984 S 321, H 44)

HISTORICAL AND STATUTORY NOTES

Amendment
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