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STATEMENT OF THE CASE AND FACTS

On September 17, 2004, an indictment was filed charging Daniel Brady, Sr., appellee
herein, with seventeen (17) counts of Pandering Obscenity Involving a Minor, in violation of
R.C. 2907.321, felonies of the fourth degree; sixteen (16) counts of Panderiﬁg Obscenity
Involving a Minor, in violation of R.C. 2907.321(A)(1), felonies of the second degree; sixteen
(16) counts of Pandering Sexually Oriented Matter Involving a Mior, in violation of R.C.
2907.322(A)(1), felonies of the second degree; and five(5)counts of Gross Sexual Imposition, in |
violation of R.C. 2907.05(A)4), felonies of the third degree. (T.d. 1.)

On September 24, 2004, appellee was arraigned and entered a plea of not guilty to the
charges in the indictment. (T.d. 8.) The trial court ordered a bifurcation of the Gross Sexual
Imposition charges from the remaining charges in the indictment. (T.d. 123.)

On April 25, 2005, appellee’s motion for appointment of expert witness, Dean Boland,
was granted by the trial court. (T.d. 75.) The State later learned through contact with E.B.Lagent
Charlie Sullivan that Mr. Boland was under investigation for crimes involving child
pomography.,

On June 6, 2005, the State provided appellee with seven (7) compact discs containing the

child pornography at issue in the present case. (T.d. 114.) These compact discs were seized from

Mr. Bé)la_r_ld on June 24, 20(35; byFBI .a.é—c-aﬁts, alt;i;é w1th -(;ther évidence pursuant ;c:a search
watrant issued on probable cause that Mr. Boland was committing violations of 18 U.S.C.
§2252(A). (T.p.9.)

On October 14, 2005, a hearing was held on all pending motions. (T.p. 1.) During this

hearing appellee requested another set of compact discs from the State. (T.p. 45.) The State




argned that appellee would be provided as much access to the compact discs as needed, but they
must remain under the custody and control of the State. (T.p. 18.) Mr. Boland advised the trial
court that he could not accept the compact discs for fear of being prosecuted. (T.p. 45.)

On October 21, 2005, appellee filed a motion to dismiss. (T.d. 244.) The trial court
granted appellee’s motion on November 16, 2003, stating that appellee would not be allowed to
have effective assistance of counsel due to the limitation placed on expert witness, Dean Boland.
(T.d. 251.)

On December 12, 2005, the State of Ohio filed a notice of appeal with the Eleventh
District Court of Appeals. The appellate court upheld the decision of the trial court. State v.
Brady, 11" Dist. App. No. 2005-A-0085 at {42, 2007-Ohio-1071. The discretionary appeal at
bar ensued.

The State of Ohio filed its notice of appeal and a memorandum in support of jurisdiction

with this Honorable Court. On July 27, 2007, this Honorable Court accepted jurisdiction to hear

the case and allowed this appeal.




ARGUMENT

FIRST PROPOSITION OF LAW

APPELLEE’S MOTION TO DISMISS WAS BASED ON FACTS
THATWENTBEYOND THE FACE OFTHE INDICTMENT AND,
THUS, WAS NOT PERMITTED UNDER THE OHIO RULES OF
CRIMINAL PROCEDURE.

“The mechanism governing pretrial motions to dismiss criminal indictments is found in
Crim.R. 12(C).” State v. Sears(2002), 119 OhioMisc.2d.86, 87, 774 N.E.2d. 357 citing State v.
Riley, Butler App.No. CA 2001-04-095, 2001-Ohio-8618, 2002 WL 4484. Criminal Rule 12(C)
provides that “prior to trial a party may raise by motion any defense objection, evidentiary issue
or request that is capable of determination without the trial of the general issue.”

“A motjon to dismniss charges in an indictment tests the sufficiency of the indictment,
without regard to the quantity or quality of the evidence that may be produced by either the state
or the defendant.” State v. O’Neal(1996), 114 OhioApp.3d. 335, 336, 683 N.E.2d 105 citing
State v. Patterson(1989), 63 OhioApp.91, 95, 577 N.E.2d 1165, 1167. “Where the issue is one
of legal sufficiency of evidence, the issue is not capable of determination prior to trial.” State v.
Noble(February 16, 2005), 9" Dist. No, 04CA008495 at 7, 2005-Ohio-600, 2005 WL 356786
citing State v. McNamee(1984), 17 OhioApp.3d 175, 478 N.E.2d 843. An indictment is sufficient
-4 fitfcontain&in—subst—ane&fa—statement-that—the -accused-has-committed some public offenses... .
therein specified.” Id. citing Akron v. Buzek, 9™ Dist. App.No 20728, 2002-Ohio-1960.

A motion to dismiss which goes beyond the face of the indictment is essentially a motion
for summmary judgment on the indictment prior to trial. Id. There is no provision for granting a

motion for summary judgment on the indictment prior to trial contained in the Ohio Rules of



Criminal Procedure and granting this motion would be an improper exercise of judicial authority.
State v. Slattery(Sept.22, 1999), 9® Dist. App.No. 98CA007140, 1999 WL 743891 at *2. “Ifa
motion to dismiss requires exarnination of evidence beyond the face of the complaint, it must be
presented as a motion for acquittal under Crim.R. 29 at the close of the state’s case.”” Sears at 88
citing State v. Varner(1991), 81 Ohio App.3d 91, 95, 577 N.E.2d 1165, 1167.

In his motion to disniss, appellee argued that he_ is unable to obtain a fair trial due to the
application of federal law to his counsel and expert witness. Appellee maintained that he cannot
effectively contest the evidence, have services of an effective digital imaging expert and prepare
trial exhibits with the restrictions placed on his expert witness, Mr. Boland. The trial court and
the appellate court agreed with appellee finding that “the defendant, as a result of the limitations
of the expert witness, Dean Boland, will not be allowed to have the effective assistance of
counsel he is guaranteed under the Sixth Amendment of the U.S. Constitution.”

Both courts erred in this ruling because appellee’s motion to dismiss went beyond the
face of the indictment. Appellee’s motion concerned the quality of appellee’s evidence, and was
based on the limitations placed on his expert witness. Appellee made no claim against the
sufficiency of the indictment against him. Appellee’s entire motion to dismiss concerned facts

that went beyond the face of the indictment. The court of appeals based its decision on alleged

facts that had not yet occurred

In State v. Schneider, 9™ Dist. App. No. 06CA0072-M, 2007-Ohio-2553, a case with facts
similar to those of appellee’s case, the Ninth District Court of Appeals disagreed with the
majority in Brady. Id. at 24. The court found that ruling on a motion to dismiss based on

defendant’s assertion that he is unable to get a fair trial due to perceived limitations on expert



testimony is inappropriate under the criminal rules. 7d. The court found that “[t]o rule on
appellant’s motion, the trial court would have been forcéd into conjecture.” Id.

“Without actually going forward with the trial, it is conjecture to pre-determine Boland’s
testimony and the impact of the federal law on the effectiveness of that testimony.” Brady at {51
(dissent). The trial court exceeded the scope of a motion to dismiss. Jd. Appellee’ motion to
dismiss amounted to a motion fof summary judgment prior to trial. Since there is no provision in
the Ohio Rules of Criminal Procedure for such a motipn, the Eleventh District Court of Appeals

erred in affirming the decision of the trial court.

SECOND PROPOSITION OF LAW

DUE PROCESS DOES NOT REQUIRE THE PROVISION OF
EXPERT ASSISTANCE RELEVANT TO AN ISSUE THAT IS
NOT LIKELY TO BE SIGNIFICANT AT TRIAL.
Due process may require that expert assistance be provided to a criminal defendant when
“necéssary to present an adequate defense.” State v. Mason ( 1998), 82 OhioSt.3d 144, 149, 694
N.E.2d 932 citing Ake v. Oklahoma(1985), 470 U.S. 68, 105 S.Ct. 1087, 84 L.Ed2d 53. Three

factors should be considered in determining whether the provision of an expert witness is

requlred (1) the efé;:t on the defendal-l-;’_s- ;)rivate intél;ést m thé.-acm;{;acy of .the, tI‘Iallf the
requested service is not prbvided; (2) the burden on the goverﬁment’s mterest if the service is
provided; and (3) the probable value of the additional service and the risk of error in the
proceeding if the assistance is not provided. Id. Pursuant tc; the third factor, expert assistance is

not required for an issue that is not likely to be significant at trial, nor is it required that an



indigent defendant be provided “all the assistance that a wealthier counterpart might buy.” Id.

“Due process™** dqes not require the government to provide e}'gpeﬁ assistance to an
indigent defendant in the ‘absencc of a particularized showing of need,r [];I]Oii; does it requjré the
government to provi(ie e,;{pert assistance to an indigent criminal defendant ipon mere demand of
the defendant.” Id. at 150. “[D]ue process***requires that an indigent cr]mmal defendant be
provided funds to obtain expert assistance at state expense onlﬁr where iihe trial court finds, in the
exe:rciée of sound discretion, that the defendant has made a particularized s:howing ;(1) ofa
reasonable probability that the requested expert would aid in his defense, and (2) that denial of
the requested expert assistance would result in an unfair trial.” Id.

The trial court and the appellate court found that appellee would not have effective
assistance of an expert witness due to the limitations placed upon his expert, Dean Boland, thus
preventing appellee from having effective assistance of counsel as guaranteed by the Sixth
Amendment of the United States Constitution, The State disagrees with these findings. It
appears that it is appellee’s trial strategy to have Mr. Boland attempt to show that it may be
possible to create virtual child pornography that appears to involve real children, therefore,
creating doubt in the mind of the jury that the actual child pornography seized in appellee’s case

may also be virtual pornography and, thus, lawful. (See, Affidavit ) The State submits that a

denial of appellee’s requested expert assistance would not result in an unfair trial because the

specific tasks the FBI prohibits Mr. Boland from performing would not be significant evidence at

trial.

According to the affidavit in support of search warrant, Mr. Boland creates his trial

exhibits by downloading photos of real, identifiable minors, and altering them so that the



children appear‘ to be engagedﬁ sexual eetmty (Afﬁdawt at 6) Mr. Boland osed two photos of
a five and six year old g]ﬂ downloaded from a stock photo web site. (Afﬁdawt at 9- 12) He also
downloaded a photo of an eleven year old g:rl wlnch was posted ona chﬂd model web site, then
altered the picture to appear as if the minor was being vagma]ly penetrated from behmd by an
adult male. (Afﬁdayiié at !4) Mr. Boland refers to these morphed i nnages s “digital image
exhibits” and relies oo them to suoport his expert testimony. (See Affidavit)

Mr. Boland’s creation and use of these exhibits is a crimie, thus maldng-them contraband
and preventing their' use in trial. If Mr., Boland were permitted to use his exhibits in an Ohio
court he would be_“cornnﬁtting a second degree felony. RC 2907.3-23(A)(1) orovides mn

pertinent part:

(A)No person shall do any of the following: (1) Photograph any minor who is not
the person’s child or ward in a state of nudity, or create, direct, produce, or
transfer any material or performance that shows the minor in a state of nudity,
unless both of the following apply: (a) The material or performance s, or is to be,
sold, disseminated, displayed, possessed, controlled, brought or caused to be brought
into this state, or presented for a bona fide artistic, medical, scientific educational,
religious, governmental, judicial or other proper purpose, by or to a physician,
psychologist, sociologist, scientist, teacher, person pursuing bona fide studies or
research, librarian, clergyman, prosecutor, judge, or other person having a proper
interest in the material or performance; (b) The miner’s parents, guardian, or
custodian consents in writing to the photographing of the minor, to the use of the
minor in the material or performance, or to the transfer of the material and to
the specific manner in which the material or performance is to be used *** (3)
Possess” ot view any material-or performance that-shows-a minor ‘who is not the
-person’s child or ward in a state of nudity, unless ope of the following applies: (a)
The material or performance is sold, disseminated, displayed possessed, controlled,
brought or caused to be brought into this state, or presented for a bona fide artistic,
medical, scientific, educational, religious, governmental, judicial, or other proper
purpose, by or to a physician, psychologist, sociologist, scientist, teacher, person
pursuing bona fide studies or research, librarian, clergyman, prosecutor, judge, or
other person having a proper interest in the material or performance. (b) The person
knows that the parents, guardian, or custodian has consented in writing to the
photographing or use of the mivor in a state of nudity and to the manner in which the



material or performance is used or transferred. (B) Whoever \tiolates this section is

guilty of illegal use’ of a minor in a nudity-oriented material or performance.

Whoever violates division (A)(1)or (2) of this section is guilty of a felony of the

second d'egree.l Whoever violates-division (A)(3) of this section is guilty of a felony

of the fifth degree.
(Emtljhasis edded ) Id.

Mr. Boland is not exempted from prosecutton by R.C. 2907 323 (A)(l)(a) 'I‘he statute
Clearly mandates that both sections (a) and (b) must apply to exempt a person from prosecutton
Id. EB. I agents were able to track down three chﬂdren Mr Boland used in his trial exh1b1ts.
(Afﬁdawt at 9- 14) The parents of these chﬂdren who were deptcted n the chjld porno graphy
Jmages created by Mr. Boland never gave Mr Boland permission to use them in the matertal, or
te the transfer of the material and to the specific manner in which the material was to be used. Id.
. Based on these facts, Mr. Boland’s trial exhibits are illegal and not significant to appellee’s
defense.

M. Boland’s testimony and trial exhibits are also not significant to appellee’s defense in
the:sense that Mr Boland’s eﬂtibits are of morphed images of real-children:and are not included
i the category of lawful virtual or computer gerierated images:of child fom'o graphy. For this

reason as 'well, exclusion of Mr. Boland’s testimony and trial exhibits would not cavse appellee

to have less than a fair trlal

In Ashcroft v. Free Speech Coalztwn(2002) 535U.58. 234, 122 S. Ct t5;89 152 L Ed.2d
403, the United States Supreme Court struck down portions of the Child Pornography Prevention
Act of 1996, herein CPPA, Section 2251, Title 18, U.S. Code et seq., which extended the federal
prohibition against the possession of child pornograplty to sexually e;tplicit images that were

created without depicting any real children. Id. The CPPA defined child pornography to include



“any visual -depic_:.tion” that is or appears to be of a minor engaging in sexually explicit conduct.
This defiition inchuded in it “virtual child pornography,” which need not inplu&e, let alone harm,
real children. /d. The Asheroft court held that the CPPA’s prohibition of the possession of child
pornography thgt does not depict real chﬂciren was unconstitutional because there is
constitutional signjﬁéancé to the distinctio-n between pornographic depictions of real children
and similar depictions of fictional children. Id.

In Ashcroft, the Supreme Court of the United States made it clear tﬂét the very type of
morphed image Mr. éoldjqd relies on for his expert testimony and trial exhlblts implicates the
inferests of real children, therefore it would not fall under the protected'virﬁual or lawful
computer generated image of child pornography which does not involve real children. Id.
Ashcroft did not strike down Section 2256(8)(C), which covers the type of morphed images Mr.
Boland has used in past.cases and would have used in appellee’s case had he not come under
investigation by the F.B.I.. The United States Supreme Court held: -

Section 2256 ('8)_(Cl) prohibits' a more -comn-i(‘m .and lower tech means of creating

virtual images, known- as computer morphing. Rather than creating original

images, pornographers can alter immocent pictures of real children so that the children
appear to be engaged in sexual activity. Althongh morphed images may fall within

the definition of virtual child pornography, they implicate the interests of real
" children and are in that sense closer to the images in Ferber. Respondents do

not cha]lenge this prowsmn, and we do not consider 1t.

.-.(ElnphaSIS added) Ashcroft, supra.
" Ashcroft made the significant distinction that morphed images using photos of real

éhﬂdren implicate the intefests of real children, therefore, the CPPA’s prohibition of the -

possession of this type of child pornography was not declared unconstitutional, as opposed to the

prohibition of the possession or usage of child pornography using virtual or computer generated



images. Moreover, this Honorable Court has declined to extend Asheroft to incorporate morphed
child pornogra;phy. §mté v. Tooley, 2007-Ohio-36938. at ‘112;4. Mr. Bolaild’s'_ testimony and tyial .
exhibits would only shové that‘ it is possible to generate morphed i111age;s of child pornography,
WhiCil would still be ﬂlegal His testimony and trial exhibits would not prove that the images of
children contained 'oﬁ thé compact discs at issue in this case are virtual imaées and not images of
real children. Thus, M. Boland’s testimony and trial exhibits would not help appellee disprove
the present offenses. -

Assuming Mr. Boland’s testimony could somehow prove that tﬁe images are of virtual
children, expert testimony is not necessary to prove that the images in the present case depict real
children. As stated by the court in State v. Bettis, 12" Dist.No. CA2004-02-034, 2005-Ohio-

2017:

When the trier fo fact is capable of reviewing the evidence to determine whether the
prosecution met its burden to show that the images depict real children, the state is
not required to present any additional evidence or expert testimony to meet the
burden of proof to show that the images downloaded depict real children. ***Ashcroft
v. Free Speech Coalition did not establish a broad, categorical requirement that,
absent direct &vidence of identity, an expert must testify that the uilawful image is
that of a real child. United States v. Farrell(C.A. 6, 2004), 389 F.3d 649, 655.
Triers of fact are still capable of distinguishing between real and virtual images,
and admissibility remains within the province of the sound discretion of the trial
judge. Id. [FN3}

"“(‘Eﬁiﬁhﬁ_'sis'addeﬁ“)"ld.“""'""""'" o

;‘If virtual images were identical to illegal child pornography, the illegal images would be
driven from the market by the indistinguishable substitutes. Few pornographers would risk
prosecution by abusing real children if fictional, computerized images would suffice.” State v.

Steele, 128 Dist.No.CA2003-11-76, 2005-Ohio-943 423 quoting Ashcroft. Computer technology

10



is constantly advancing, however juries are still able to distingujsh between a computer generated
image and an image of ad actual child. Id. at {24.

“Ashcroft do s nét lay down “the absolute requirement that, absent direct eﬁdence of
identity, expert testimony is required to prove that the prohibited images are of real, not virtual,
;:hﬂdren. " Tooley at {51. Furthermore, “there is no evidence that an expert would need to
recreate the crime, i.e., morph a real image of a child into pornography in order to properly
explain why it is, or 1s no'i, possible to distinguish between a real image, and an image that is
entirely digitally created. b Schneider at [28. “Bxperts need not create pordography by morphing
the images of real children in order to be effective advocates.” Id. at {34.

Appellee was provided funds to obtain an expert witness at state expense. There was no

denial of appellee’s request for expert assistance. Any problems that have arisen for appellee’s

Appellee has not shown how Mr. Boland’s inability to use morphing technology in his case

would cause ineffective assistance of counsel and result in an unfair trial. None of Mr. Boland’s

“aetivities qualify as actions that are required to be performed by an expert in digital imaging to
ensure a defendant a fair trial.” Id. at {33. Accordingly, since due process does not require the

provision of expert assistance relevant to an issue that is not likely to be significant at trial, and

Mr.Boland’s activities are illegal and not relevant, it is possible for appellee to have a fair trial

without this particular expert’s assistance. Thus, the Eleventh District Court of Appeals erred in

affirming the decision of the trial court.

11



- CONCLUSION

For the foregoing reasons, the State of Ohio respectfully requests this Honorable Court to
reverse the decision of the Eleventh District Court of Appeals.
- Respectfully submitted,
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WILLIAM M. O'NEILL, J.
'{1]1} Appellant, the state of Ohio, appeals the judgment entered by the

Ashtabula County Court of Common Pleas. The trial court dismissed a total of 50
counts against appellee, Daniel Brady, Sr. ("Brady”).
{92} Brady was indicted on 17 counts of pandeting cbscenity involving a minor,

fourth-degree felonies, in violation of R.C. 2907.321; 17 counts of pandering obscenity




C.

involving a minor, second-degree felonies, in violation of R.C. 290F

pandering sexually oriented material involving a minor, second- Q&OIP s in

violation of 2807.322; and five counts of gross sexual imposition, thir:d-degreé felon.ies,
in violation of R.C. 2907.05. Brady pled not guilty to all the counts against him.

.~ - {43} . Upon Brady's motion, the trial court bifurcated the five gross sexual
imposition charges from the remaining counts. The gross sexual imposition charges
were fried separately and are not at issue in this appeal.

{94} The trial court appointed Dean Boland to serve as an expert withess for
Brady. Boland runs a consulting company. One of his specialties is tl'!e analysis of
computer inﬁages. Boland has testified as an expert withess for defend;nts charged
‘wit'h possession of computer pornography in state and federal courts. Boland is also a
licensed attorney and is Brady's appellate counsel in this appeal. Boland did not serve
as Brady’s counsel at the trial court level.

{45} Boland's testimony was necessary in light of the United States Supreme
Court's decision in Ashcroft v. The Free Speech Coalition.' In Ashcroft v. The Free

Speeach Coalition, the United States Supreme Court held that virtua_lbhi_ld p‘omugrap_hy

was protected speech under the First Amendment to the United States Constitution

___and, thus, could not be banned by child-pornography statutes?  Boland's expert

assistance essentially entailed two functions. First, he would review the state's exhibits
to determine whether they were virtual images or if they contained real children.

Second, through the introduction of other exhibits, he would attempt to demonstrate the

1. Asheroft v. The Free Speech Coalition (2002), 535 U.S. 234.
2. Id. at 286.



difficulty of distinguishing between actual and virtual child pornograpHy.
{6} The same day the trial court appointed Boland as an e@eg P@Xﬂ a

protective order regarding potential evidence. Specifically, the protective order

provided: |

. - {7+ . "A compact disc has been provided {or will be provided) b_y the Staté of
Ohio to counsel! for defendant, David W. PerDue, of evidentiary matter containing
possible contraband in the nature of child pornography.

{48} ‘“Defense counsel has a right and duty not only to review the images on
the disc, but also to provide those images to imaging experts for purposes of
examination and possible preparation of testimony pertaining to those imag;s.

{49 “lt is necessary to trapsport this compact disc to allow counsel for the
defendant to render effective assistance of counsel to his client and that counsel for the
defendant, counsel for the State of Ohio, as well as anticipated expert witnesses,
including Dean Boland [address and phone number deleted] are hereby authorized to
possess this compact disc for this purpose. | |

{Y10} “Defense counsel is authorized to transport this compépt disc; to Dean.

Boland for -purposés of providing legal representation to their client.

{§11} “Dean-Boland-is_hereby. authorized._to. possess_this compact disc to

perform the necessary examination on this compact disc for purposes of possible
evidentiary use.” |

{112} Boland interpreted this protective order as giving him permission to view
and possess the potentially ilegal material with immunity from prosecution. His be!ief

was based on the language in Ohio’s obscenity statutes that permits possession of
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certain otherwise illegal material if it is used for a “proper purpose’

or,
judge, or other person having a proper interest in the material,” COPY

{913} In June 2005, the state provided the evidentiary disc to Boland. In
addition, the state sent simitar materials to its expert witnes;s, ;Dr. Hany Farid.

- . {914}, On_June 24, 2005, the Federal Bureau of Investigation ("FBI") executed a
search warrant on Boland's residence. The FBI seized Boland's computer and several
compact discs. Included in the seized material was comphtef equipment containing
potential exhibits E?;ofand had created for trial and the compfict disc containing the
images at issué in this matter. An affidavit submitted in support of the:_ search warrant
alleged Boland violated Section 2252A. Title 18, U.S.Code. This federal étatute does
not contain the exemption for a “proper person” using the material for a bona fide
purpose similar to the éxemptions contained in the Ohio statutes.

{415} A hearing was held before the trial court on October 14, 2005, At the time
of the hearing, Boland still faced potential indictment stemming from the execution of
the June 2005 search warrant. Boland testiﬁed. that, upon the advice of his counsel, he
would not accept another copy of the prospective exhibits containing the allegedly il!egal'

images in this matter. At the conclusion of this hearing, Brady orally moved to dismiss

_____the indictment, R

(16} Following the hearing, Brady filed a written motion to dismiss the
indictment. The state filed a brief in opposition to Brady’s motion to dismiss the

indictment. Attached to the state’s motion was a copy of the search warrant affidavit.

3. See R.C. 2907.32(B); R.C. 2807.321(B)(1): R.C. 2907.322(B)(1); and 2907.323(A)(3)(a).

4



{17} The trial court granted Brady's motion to dismiss a

counts of t_he indictment related to pornography.

(118} The state has timely appeﬁled the trial court's decision pursuant to RC

29-'-15.6_7«'.4 The state raises two assignments of error, its first assignment of error is:
vo . - {419}, "The trial court erred in granting appeliee's motion to dismiss, where it was
based on facts ‘thai went beyond the face of the indictment.”

{920} Bfady's motion to dismiss was permitted by Crim.R. 12, @hich provides, in
part:

{421 "ﬁriof to trial, any party may raise by motio’p 'ény defense, objectioﬂ,
evidentiary issue, or request that is capable of determination without the trial of the

_.general issua.”

{922} In his mdtion to dismiss, Brady was arguing that his due process right to a
fair trial was violated. His contention was that, due to circumstances beyond his control,
n:almefy the federal crimjnaf matter against Boland, he was denled the assistance of an
expert witness. | |

{423} The United States Supreme Court has held:

{124) “[Wihen a State brings itsr judicial power to bear on an indigent defenqant

e in_a criminal proceeding, it must take steps to assure that the defendant has a fair
opportunity to present his defense. This elementary principle, grounded in signiﬂcant
part on the Fourteenth Amendment's due process guarantee of fundarﬁentai fairness,

derives from the belief that justice cannot be equal where *** a defendant is denied the

4. See, also, State v. Hayes (1986), 25 Ohio St.3d 173, 174-175,

5
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opportunity to participate meaningfully in a judicial proceeding in w

n5

stake.

(425} In Ake v. Oklahoma, the Supreme Court recognized the fundamental right
to expert witnesses in certain cases.® In followihg Ake v. Okfahoma, the Supreme Court
., of Ohio has held that when an indigent criminal defendant makes a sufficient showing

that an expert 1s necessary, the Due Process Clause, as. set forth in the Fifth and

Fourteenth Amendments to the United States Constitution, requires the appointment of

an expert witness to aid in the defense.”

{426} The state argues Brady's motion to dismiss was pr_ematqre in that it
challenged the sufﬁciéncy of the indictment. We agree that "a pretria} motion [to
dismiss]) must not entail a determinat‘ioﬁ of the sufficiency of the evidence to support the
indictment.”® However, in this matter, Brady was not challenging the sufficiency of the
potential evidence to support the charges in the indictment. Rather, he was making a

constitutional challenge, arguing his right to a fair trial was compromised due to the

FBI's actlons against Bofand.

{427} Brady's motion to dismiss did not implicate any trial issues; thus, it was

capable of determination prior to trial pursuant to Crim.R. 12,

- -{928).- The-state’s first assignment of error.is without merit. . .

5. Ake v. Oklatioma (1985), 470 U.S. 68, 76,

6. Id. at 80-82.
7. State v, Mason (1998), 82 Chio 5t.3d 144, 150,
8. Slate v. Rifey (Dec. 31, 2001), 12th Dist. No. CA2001-04-095, 2001 Qhio App. LEXIS 5999, at *5,

citing State v. O'Neal (1996) 114 Chio App 3d 335, 336.
6
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{129} The state’s second assignment of error is:

{930} "The trial court erred in granting appeflee’s motion ml)s¥f|ere

appellee claims he cannct receive a fair trial due to limitations placed upon appellee’s

expert witness,”
veo - {931} Thts court uses a de novo standard of reviéw ;.fuhen reviewing a trial
court's decision regyarding a motion to dismiss.?

{432} "lﬁuréuant to Ake, It is appropriate to consider ffnreé factors in determining
whether the prévision of an expert withess is required: (1) the effect'on‘the defendant’s
private interest in the accuracy of the trial if the requested service is riot provided, (2)
the burden on the government’s interest if the service is provided, and (3} the probabie
value of the additional service and the risk 6f error in the proceeding if the assistance ié
not provided."'?

{933} Presumably, the trial court considered the_se factors. Thereafter, the trial
court determined én expert witness was necessary in this matter to ensure Brady's due
prdcess ﬁght to a fair trial. Such decision is left to the sound discretion of the trial

court.! On appeal, the state does not contest the trial court's decision that Brady was

entitied to the services of an expert.

{134} Boland testified that, upon the advice of counsel and due to the threat of
additional federal prosecution, he could not possess another copy of a compact disc
containing the allegedly illegai images in this matter. Further, he testifisd he could not

conduct a proper investigation of any websites from which the images might have

9. (Citations omitted.} State v. Palivoda, 11th Dist. No. 2006-A-0019, 2006-Ohic-5494, at 4.
10. State v. Mason, 82 Ohio St.3d at 148, citing Ake v. Oklahoma, 470 U.S. at 78-78.

11. Statae v, Mason, 82 Ohio St.3d at 150.
11
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allegedly originated. - Finally, he could not use his expertise to cre fhits

COPY

{135} Not only was Brady denied the expert services of Boland, he was denied

for Brady's trial.

the expert services of all potential experts. Boland testified that no other expert witness
would risk-federal prosecution to assist Brady. Further, Boland testified that, in his
opinion, Brady's counsel was duty-bound to inform potential experts about .the
possibility of federal prosecution. In light of this requirement, it would be nearly

impossible to find a competent expert.

{436} The state asserts Brady was not prejudiced because Boland's creation of
certain images involved “morphing.” Morphing is the practice of altéring innocent
pictures of real children to make the children appear to be engaged in sexual conduct."
The affidavit described certain images that were allegedly in Boland's possession. The
state contends these images violated R.C. 2907.323(A). A specific “morphed” imjage
may or may not violate R.C. 29807.323(A), depending on a legal and factual conclusion
of whether the particular image shows a minor "in a state of nudity.” We decline to
engage in an analysis of this issue at this time. There Is no evidence in the recor-d
regarding these specific images. Since no actual images were introduced, we cannot
conclude that Boland's_alleged production._of these images viclated R.C. 2907.323. On
a similar point, we note the state gleans all of its factual references from the search

warrant affidavit. This affidavit, like many affidavits submitted in sﬁpport of a search

warcant, contains significant hearsay information.” Moreover, the sole purpose of the

12. Ashcroft v. The Free Speech Coalition, 535 U.S. at 242,
13. State v, Craig, 110 Ohio St.3d 306, 2006-Chio-4571, at 133, quoting ﬂlinors v, Gates (1983), 462 1.8,

213, 238.
12
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affidavit was to prov:de the magistrate with sufficient probable cause

warrant.'® Finally, there is no evidence as to what the FBI agents a

the search of Boland's residence and person.

{437} At the hearing, it was suggested that Bolan;f could review the materials at
, issue.in Brady's _ca$e at the prosécutor's office. This suggested solution would still not
permit Boland to create exhibits for trial. Additionally, Boland testified that he uses
certain software in his analysis that the prosecutor's office ddes not have. Also, even
though he would be in the prosecutor's office, it could be zirguéd that he “received,”
albeit temporarily, child pornography in violation of Sections 2252(a){2)(A) and/or
2252A(a)(2), Title 18, U.S.Code. Another of Boland’s concerns was visitfng websites
where the allegedly illegal images may have originated, He believed he could still be
subject to federal prosecution for conducting illegal internet activity at the proseéutor‘s
office. This belief was legitimate in that Sections 2252(a)(2)(A) and 2252A(a)(2), Title
18, U.S.Code prohibit receiving any images of child pornography that have traveled in
mterstate or foreign commerce, “including by computer.” Finally, Boland testiﬁed_
regarding hls concem that he would not be able to record any of his work at the'_

prosecutor’s office for fear of federal prosecution, therefore_, he would have to _memorlze

his entire analysis of possibly hundreds of images for his trial testimony. Upon
consideration of Boland's testimony, the trial court concluded that viewing the images at

the prosecutor’s office was not a viable solution. We agree.

14. State v. Craig, at 1133, quoting State v. George (1989). 46 Ohio St.3d 325, paragraph two c.uf1 t%e
syllabus. .



, {38} What occurred in this case was obviously troubling td The tral court] It
would be akin to the following hypothetic situation, where a defend erQI;X ith

possession of cocaine. The defendant contends the substance in question is baking

soda. Pursuant to R.C. 2925.51(E), the defendant seeks to have an independent

. analysis of the substance. When the defendant's expert laboratory analyst receives the
substance, the FBI seizes the substance and threatens to indict the analyst on federal
narcotics charges. Obviously, that analyst is not going to want to receive another
sample of the purportedly illegal substance and risk further prosecution. Moreover, in
light of these circumstances, it Is extremely doubtful that another analyst_ would risk
federal prosecution and prison time for the purpose of assisting the defendant. Thus,
the defendant is left without his constitutional right to the assistance of an expert to
defend against the charges.

{439} In this matter, Brady had a constitutional right to ‘an expert witness. Due
to circumstances beyond his or the trial court's control, Brady was denied the
assistance of an expert witness. Without the services of an expert witness, there was
no way to provide Brady a fair trial. Accordingly, the trial court did not err when it.
dismissed the charges against Brady.

—{140}—We_recognize there are a_limited_number of instances where it will be
possible to determine that a defendant cannot have a fair trial prior to the trial itself.

However, the unique circumstances of this case quaiify this matter as one of those

instances.

14
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{f41} The state’s second assignment of error is without merit

{142} The judgment of the trial court is affirmed. COP Y

* COLLEEN MARY O'TOOLE, J, concurs,

CYNTHIA WESTCOTT RICE, P.J., dissents with Dissenting Opinion.

CYNTHIA WESTCOTT RICE, P.J., dissents with Dissenting Opinion. .

{443} A Crim.R. 12 pre-trial motion to dismiss cannot reach ,t"he merits or
substance of the allegations as there is no equivalent of the civil rules’ summary
judgment procedure in the criminal arena. State v. Riley, 12th Dist. No. CA2001-04-
095, 2001-Ohio-8618, *4-"5, Therefore, pre-trial motions to dismiss “can only raise
matters that are capable of determination without a trial on the general issue.” Id. at "4,

see, also, State v. Patterson (1989), 63 Ohio App.3d 91, 85. it is the sufficiency of the

indictment which is judged at this pre-trial stage. _Akron- v. Buzek, 9th Dist. No, 20728,

2002-Ohio-1960, *4.

{444} Brady claimed that his motion te-dismiss-“was-not based upon any facts in____

his case,” and maintains the trial court was correct in dismissing the matter on his pre-
trial motion. | disagree. The triat court’s ruling was premature and inappropriate at the
pre-trial juncture and | must respectfully dissent.

{445} If a claim goes beyond the face of the indictment, then it is impropetly

presented under Crim.R. 12, and should be presented at the close of the state’s case as

1
15



a motion for acquittal pursuant to Crim.R. 28. State v. Vamer (199

85, 86. Under this guideline, it was prematlnre for the trial court to g

to dismiss based on alleged facts that had not yet occurred. Brady's mdtion ;went
beyond the face of the indictment. At no point in time did Brady challenge the
. sufficlency .of the indictment as far as charging the proper offenses or the
constitutionality of the offenses thus charged. Rather, Brad}r only asserted that his
expert witness and all similarly-situated experts would be precluded from effective
performance.,

{946} The majority upholds the pre-trial dismissal on the basis tﬁqt Brady could
not receive a fair trfal. In order to reach this conclusion, the maj’drity must épeculate first
that Brady's expert could not perform his duties without violating federal law (a false
assumption in any event because Brady's expert and appellate counsel conceded at the
oral arguments that the expert could have viewed the material at the sheriffs or
prosecutor's office and performed his tasks there). Second, the majority must accept
the assumptioﬁ that Brady would not be able to find an expert io accomplish the expert
tasks required. The final assumption required by the'majority’s analysis is that thé
expert would have been able to show that the images in Brady's possession were
indistinguishable from virtual pomography images. This amounts to assumptions based
on assumptions based on assumptions. [t is incredible to me that the majority would
allow Brady to escape prosecution under these circumstances. As much as | believe

Brady is entitled to a fair trial, | also believe the victims of child pornography deserve to

have their alleged perpetrator stand trial.

16



{947} Each aspect of Brady's motion to dismiss speculated gt

precluded from presenting an adequate defense as a result of the cGQBeY_o the

FBl's actions agdinst Boland. Brady assumed that the State i;muld present the expert
testimony of Dr, Farid to support its theory that the matérials were photos and
depictions pf actual children. Brady assumed that no other éxpert 1Quitncas,s would be
willing to testify on his behalf for fear of federal prosecution. Brady assumed that
Boland could not present a convincing case by merely vie‘WinQ the materials at a law
enforcement office as opposed to transporting the materials for his own convenience.
The trial court, and the majority, have accepted each and eféry assumption as fact.

{4483 The cornerstone of Brady's argument lies in Ashcroft v. Thez Free Speech
Coalition (2002), 535 U.S. 234. In Ashcroft, the Supreme Court held that a prohibition
on virtual child pornography is overbroad. Virtual child porography does not involve
real children but digitally altered or created “children.” In doing so, the Supreme Court
determined that the government cannot prohibit speech that may, in some tenuous
manner, induce a.person to ilegat behavior. |d at 253, Ashcroft did not address the
issue as to whether morphed images of children, that is, fhe alteration of innoceﬁt
pictures of actual children using digitaf technological means, is an appropriate ban. It
appears from the record that Boland's activities in_creating_ previous trial exhibits
actually Involves morphed images of children, activity stilt illegal under federal law with
no exceptions.

{149} Boland testifled that one of his tasks as Brady’s expert would have been
the creation of certain trial exhibits, Boland stated his “expertise is in the creation and

manipulation alteration of digital images.” Baland outlined his work product which would

13 ' 17
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include an analysis as to whether the materials contained imagesye '
GORY

technological issues ***.” According to Boland, he would vilate federal faw by both the

Next, Boland would “prepare digital image exhibits that [w

_ possession ani’i ahalysis of the images as well as the preparatioh of triai exhibits.

i. . {950} Prestmably, the State's expert would testify that the ifmages- depicted
actual children anél Boland would testify that the images porifayéd either virtual children
or adults techﬁoldgically morphed to look like children._ Undér this theory, Boland's
~analysis and work product would not violate Ohio or Federal law pursuant to Asheroft.

{9513 Tﬁe -brob!em lies in the speculation. Without actually going forward with
the trial, it is éc-njecture to pre-determine Boland's testimény and the i;npact of the
federal law on theé-éffectiveness of that testimony. To that eﬁd, the trial court exceeded
the scope of a pre-trial motion fo dismiss. Sfate v. McNamee {1984), 17 Chio App.3d
175, 176-177. Boland attempts to cure this defect by asserting that all defense experts
would be prohibited from adequate function under the federal application of the law.
However, the oniy testimony elicited at the hearing was that of Boland himself. Boland
opined that other experts may not want to work under these threatening cc_mditions:,

thereby violating Brady's Sixth and Fourteenth Amendment rights.  Although

__ constitutional issues may be determined prior to trial in some circumstances, where that

determination turns on an evidentiary issue and goes beyond the face of the indictment,.
it is inappropriate for a pre-trial adjudication pursuant to Crim.R. 12, Lorain v. Slattery
{Sept. 22, 1999), 9th Dist. No. 98CA007140, 1998 Chio App. LEXIS 4357, *4,

{952} The court accepted Boland’s presumption that other experts may refuse

employment on this basis. However, even Boland himself admitted that he would not



———

be precluded. from reviewing and analyzing the evidentiary

prohibited from possessing that material. Boland acknowledged t ' dg orm

the analysis p’ortibn of his expert witness activities at the proéécution’s office or in the
court. Certainily in either of these locales, Brady does not vi"ol.a't‘e any law because he is
. merely reviewing the material — not possessing the contraband,

{453} 'i‘he;'efore, the possession aspect of Bolanci’s expert activities can be
cured by allowing Boland fo work out of the sheriff's of prosecut?r’s office. The
remaining écti;fitiés of Boland, the creation of fhe digital in;a_ges, would only be illegal
under federal law if Boland morphed images of actua.l children. The problem is that
morphed images are still illegal and properly banned under Ashcroft. Ther:efore, Boland
is actively violating the law through the creation of these exhibits. However, the law
does not.preclude Boland from creating virtual pornography to support his expert

testimony.

{554} C[eér!y, Brady's motion to dismiss went beyond the face of the indictment.
It required the trial court to conduct an analysis into a hypothetical. Hypotheticai
questions are not appropriate questions of law. The circ_urristances could change.,

" Boland may have completed his analysis and actually agreed with the State. Brady

may _have been able to find another expert willing to work under threat of federal

prosecution, Boland could physically go to the prosecutor’s office and review and
analyze the materials. Brady's expert may be able to competently review and advise
after viewing the images while they remained in the possession of the State. The same

interests which prompted itrhe legistation prohibiting the dissemination of this material,

15 19
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are the same interests that weigh in favor of maintaining a statio the

images to be tetained during the analysis.

{455} Thié;_dismissal has essentially provided Brady and any other like-minded
individual with a free pass to possess, observe, disseminate, distribute and manufacture
any-type of pornography without fear of prosecution. The ramifications of plunging
down the slippery slope of the majority's analysis are many. Following the reasoning of
the majority, any expert can now assert that in order to properly offer an opinion, the
expert must essentially recreate the crime. Certainly the majority would be unwilling to
allow this divérsion in the arena of a murder trial. Yet they see fit to do so here. A
murder suspect would not evade prosecution merely because his expertllwould not be
permitted to strike another humanlbe_ing over the head with the murder weapon, yet

Brady receives a pass from this court because his expert could not recreate unlawful

pornography. The public interest is certainly better served in protecting the victims of

child pornography than In allowing such divertive tactics to succeed at evading

prosecution.

{456} For the foregoing reasons, | would therefore reverse and remand thi;a

matter.

20
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Defendant.

The Defencignt, Daniel Brad&, Sr., was indicted by the September 186, 2004,
recall session bf the Ashtabula County Gra_nd‘Jury‘, on sevénteen counts of Pgndeﬁng
_Obs_cenjty InvolVing a Minor, all fourth degree felonies; seventeen counts of
Péndering Obscenity Iﬁvolving a Minor, second degree felonies; and sixteen counts of
Pandering Sexually Oriented Material Involving a Minor, also seCond degree felonies.
'i‘hese charges involve the Defendant’s posse_ssion of cbscene material, which had a

- minor as oné-of its participants.
+ 'The State of Ohio has _beeﬁ'represented in these proceedings by Assistant

Prosecutor Teri Burnside and the Defendant is represented by Attorney David W.

PerDue. - - e e e

In Asheroft vs. Free Speedh Coalition, 535 U.S. 234, 122 5.Ct. 1389. (2002}, the

. Supfeme Court of the 'U_ni'ted States, 11:1 i_nt_erpreting the Child Pornography Prevention
Act of 1996 (CPPA), 18 USC. §2256.(8)(B),;held .that the prohibition on “virtual child
pomography" Which depicts minors in sexually explicit images but. was ﬁoduced Ey
meanséther than using real childfen,- such a.s.through the-usé of youfhﬁﬂ looking

adults or computer imaging technology, was overly broad and unconstitutional. The -

2
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Federal Government argued that should no distﬁlbtion be made bet
virtual child pornography, since it is difficult to distinguish between immages made by
reél children and those produced by computer imaging‘. Both kinds of images must
be prohibited since virtual child pormography whets the appetites of pedophiles and
encourages them to engage in illegal conduct. The Supreme Court rejected that
argument and stated that thel Government may not prohibit speech because it
increases the chance that an unlawful act will be committed at some time in the
future, o

In the case under consideration here, the Defense contends that images

depicted in Counts One through Fifty are not of real children, but rather are virtual

images, and, therefore, not a crime under the holding of Ashcroft vs. Free Speech

Coalition.

On April 25, 2005, the Court granted the Defendant’__s/,_Me:siQn for Appointmént
of an Expert Witness, énd ljean ﬁoland, who is an attorr_lféy,r waa’ appointed.
According to his cum'culﬁm vitae, he has lectured to varieug’bar and attorneys

groups about the use of digital images as evidence and has testified as an expert

2005, the Court conducted a Daubert hearing concerning the qualiﬁcatio'ns of Boland

to.testify as an expert regarding Counts One throﬁgh Fifty, and a Daubert hearingis —

scheduled for November 18, 2005, conceming the qualifications of the State's expert,

Hany Farid.
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On April 25, 2005, the Court granted a protective order, whereliy™

tho, over the State's objection, was to provide to the Defendant’s attorney a
compact disc or discs, which contained the images that are the subjects of Counts
One through Fifty, for the purpose of transporting those dises to Boland. The
protective orfier Stai;ed that: “Dean Boland is hereby authorized to possess this
compact disc to perform the necessary examinations on the compact djéc for
| purposes of p‘ossi_ble evidenﬁary use.” The protective order provided that Boland
" was not to convey or transport the disc to any other individuals except Defendant’s

attorney, David W. PerDue, or counsel for the State, without specific order of this

Court.

¢

These compact discs containing the same images were provided to the State's
expert witness, Hany Farid, wh’o is an associate professor of computer science and

cognitive neuroscience 4t Dartmouth University in Hanover, New Hampshire. In'a

report dated May 28, 2005, he acknowledged that he received on May 25, 2005, from

Teri Burnside, Assistant Ashtabula County Pr'osercutor, seven CD's with eighty

images. An analysis of these images was done with a computer program that Farid

~ said that he had developed 16 detormiié Whether they were photographic of = =" -

COrﬁputer generated. He found the eighty images either to be too small or too low

' ﬁuality to reliably extract statistical measurement for use by his progfam. Instead, he
ﬁsua]ly inspected all eighty images‘ and found that many of them weré of sufficient
quality that he could rénder- an opin_ién conceming their authenticity. His opinion

was that they showed no sign of digital tampering nor did they appear to be
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computer generated and he cited various factors Which led to hid opi

images were authentic.

On October 14, 2005, the Defendant was present with his iimorﬁey. David W.

 PerDue, and appeéring on behalf of the State of Ohio was Assf’i_stént Progsecutor Teri
Bumnside. The Def;.\néiant’s expert witness, Dean Boiand’, testi-fieéilthat on June 24,
2005, agents from the Federal Bureau of Investigation executed a search warrant on
his home and pers‘i‘on. The afﬁdavit-, in suppdxt of the search warrant, _w:as adnﬂtfed
ihto evidence as Iféfeildant’s Exhibit B. Boland testified thét the rﬁaterials seized by
the FBI were relat;ed to his activities as an expert mﬁtness in a Federal Court in |
Oklahoma, as well as cages in the state of Ohio. Among thg items seized from his
p'ersonal _laptop computer wers, according to Boland’s testimony, approximately fifty
digital images in various stages of completion, which Would be used as exhibits fox;
the Defense in thia case. At the time of his testimony on October 14, 2005, Boland
had not received notice tﬁat he thay be indicted for possession of varlous items

seized by the FBI on June 24, 2008,

It is the position of the Prosecution that the images that are the subjects in

" Counts One through Fifty will be made available for review by Boland. However,

they must remain under the control of the State of Ohio. Boland testified that he has '
. goftware that permits him to do an analysis of the 'images. However, if he is
prohibited from preparing any trial exhibits for the Defense, it will be neqessary for
him té rely upon his memory concerning his analysis of the i.méées. Further, he

would be prohibited from making any exhibits, as he has been informed by the FE],
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presumably, the Child Pornography Prevention Act of 1996, for him to create those

exhibits for the Defense. Simply put, Boland or any other expert on behalf of the

Defendant risks indictment by the Federal Government in preparing trial exhibits for

the Defendant.

Boland has descﬁbed Farid’s analysis as a statistical or mathematical ana.lysié

of the images. However, Farid, in the May 28, 2005 réport, states that the images

“were too small or of such low quality that he was not able to do a reliable statistical

measurement. The Defense has requested the appointment of another expert

witness, Devin Hosea, who, according to Boland's testitnony, has successfully
Al
challenged Farid's méthodology in the past, and cited an unnamed case in Federal

Court in Boston, Massachﬁsetts. Based upon Farid’s report that he did a visual

' inspection of the images, it would appear that Hosea's testimony would not be

necessary to challenge Farid's analysis.

The Prosecution argues that the.preparation of all exhibits by Boland would be

a violation of Ohlo Revised Code §2907.323(A)(1). This section provides that no

- person shall photograph any minor, who is not that person’s child or Ward inthe -

state of nudity, or create, direct, produce, or transfer any material or performance that

‘shows the child in the state of nudity, unless both of the following apply:

the material or performance...is to be disseminated, displayed,

a.
possessed, . for a ]ud1c1al .purpose...by a prosecutor, judge, or other -
person havmg a proper interest in the material or performance;

b the minor's parents, guardian, custodian consents in writing...

25
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Whoever violates (A)(1) or (A)(2) of this section has committed
degféé 'felony.

The State claims that in the search of Boland’s computer by the FBI agents,

Lthree minor children were located, who were depicted in tﬁe child pdmograbhy '

irhages created by Boland, and whose parents never granted permission to Boland for

the use of tjneir childrén in the material in any fashion.

However, Ohio Reviséci Code §29_07.323(A)(2), goes Sﬁ to prc;fride t_hat'there is
an exception where the material is presentgd for a jﬁdicial or othér proper purpose by
“é brosecutor, judge, or other person having a proper interest; in thé mafeﬂalz.." Th.e

Court believes that the terminology “or other proper purpose” and "or other person

‘having a proper interest in the material” Wwould refer to an expert witness, such as

Boland. In this case, the Court established a protective order operating under the

supervision of the Court regarding the use of the material.

.. . Aviglation of the Child Pornography Prevention Act could exist by morphing

the head of an actual child onto the body of an adult under the holding in Ashcroft vs.

Fre¢ Speech Coaﬁtioﬁ-_ as may have been done here by Boland. . The. Supfeme:cquq; of

the 'Unit“é%i: States found thé.t there Was a1
image of an actual child in an obscen_e .or pornographic performance.

Heré, the Defendant éhould have the right to offer expert festimony that the
images for W.hiéh he is being prosecuted come within the exception fourid bY the . .‘
Supreme Court in the As_hcfofl: decision; that is, the phot@é do not depict areal child, -

but that of a virtual child whose images are computer generated. Here lies the

26
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dilemma in this case, Boland may well be in compliance with the exce

.Ohio Revised Code §2907.323, however, he may find himselfin violation of the CPPA
under the Ash,créft holding and in preparing images for the Defense, herﬁay find
_hjmself_prbsecuted by the Federal Government under the_CPPA. Boland testified that
he is represented by counsel as a result of the search conducted by the FBI, and has
‘been advised by his counsel not to have in his possession the CD's of the images fhat
are thé subject of this case, because of the possibility that he may be indicted by the
Federal Government for the possession of cl_n'ld pormography. Hig testimony was
that, until the search by the FBI, he was under the belief that he was protected by the
exception in Ohio Revised Code §2907.323(A)(2), that what _h{_a did was for judicial or
oizher proper pmpo‘ses. He believes now that the federal law preempts the Ohio
excepﬁon under §2907.323(A}2), and he places himself in jeopardy of~indictment in

contmulng his dutles as an expert in this matter by possessmg the CD’s or prepanng

-

trial exhlbrcs

A'Catch'zz situation has been created. Defendant's expert is not permitted to

carry out what this C}meehwesmegr&ma%e-&uﬂa%tnal expert COncermng the

. ' d efamunatlpﬁ of whether ‘f:fléwzmages are -e{cfual c@,ldrenﬁ?mrtual‘images because

he risks prosecution by the Federal Government. Presumably, the State of Ohio will
call as its expert, Hany Farld, who will testify that the irhages are in fact of actual
| children, and the Defensé is then left without an expert witness, Boland, who has not

(9

" ‘been allowed to do an analysis.of those photos in order to assist the Defense in the
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‘cross examination of Farid. .Farid has been free to do his analysis wi gﬁ: thraat Of
prosecution bjr the-Federa.l Government. |

The Sixth Amendment of the United States—Constitution pr.ovide's that “in all
criminal prosecutions, the accused shall enjoy the right to a speedjr and public
tﬁm...and have the assistance of counsel for his defense.” As part of the Sixth
Amendment right, the Defendant also has the right to have expert ﬁmesses to assist
in his defense. Here, the Defendant is dein'ed effective assistance of his expert
witness, Dean Boland, because Boland runs the risk of indictment if he possesses the
same CD's containing the computer images that are the subjects of Counts One
‘through Fifty, and that the State's own witness, Hany Farid; was pefmitted to
possess and analyze at Dartmouth University.

. 'The Court finds that the Deféndant, as a result of the limitations of the expert
witness, Dean Boland, will not be allowed to have the effective assistance of céuns_el
as he ‘is’guaranteed’under the Sixth Amendment of the U.S. Constitution. If, in fact,
phese images are, as Farid claims, fmt computer images, but of actual_ children, the
Pornography Prevention Act of 1996, and he may

Defendant is in violation of the Child

o6 that would Do the
preferable outcome in this case, since the Federal Court can then establish the

guidelines for the Defendant's expert witness conbermhg the evaluation of the CD's
and the preparation of any trial exhibit without running the risk that the Defense -

expert would find himsel indicted for the pbs’session of this materidl.
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The Defendant's Motion to Dismiss is hereby GRANTED.- Co
Fifty are DISMISgE]ﬁ withouﬁ prejudics. | |

ITIS SO ORDERED.

Pursuant to Civil .Rijﬁe 5-8(B), the élerk of this Court is.ﬂirécted tc: serve notice

of this judgment and its date of entry upon the journal upon the following:

Prosecuting Attorney; David W. PerDue, Esq.; and the Assignment Commissioner.

November 15, 2005
AWM/bb
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Next Part

Crim. R. Rule 12

Baldwin's OChio Revised Code Annotated Currentness

‘Rules of Criminal Procedure (Refs & Annos)
=Crim R 12 Pleadings and motions before trial: defenses and objections

(A) Pleadings and motions

-Pleadings in criminal proceedings shall be the complaint, and the indictment or information, and the
_pleas of not guilty, hot guilty by reason of insanity, guilty, and no contest, All other pleas, demurrers,
and motions to quash, are abolished. Defenses and objections raised before trial which heretofore
could have been raised by one or more of them shall be raised only by motion to dismiss or to grant

‘appropriate rellef, as provided in these rules.

(B) Filing with the court defined

The filing of documents with the court, as required by these rules, shall be made by filing them with
the clerk of court, except that the judge may permit the documents to be filed with the judge, in
which event the judge shall note the filing date on the documents and transmit them to the clerk. A
court may provide, by local rules adopted pursuant to the Rules of Superintendence, far the filing of
documents by electronic means. If the court adopts such local rules, they shall include alt of the

following:

(1) The complalnt, if permitted by local rules to be filed electronically, shall comply with Crim. R, 3.

(2) Any signature on electromcally transmitted documents shall be considered that of the attorney or
party it purports to be for all purposes. If it Is established that the documents were transmitted ‘

without authority, the court shall order the filing stricken.

(3) A provision shall speclfy the days and hours during whlch electronically transmitted documents
-will be received by the court, and a prowsmn shall specify when documents received electronicallv will

_ he. cons[derecrto ave been filed.— T T T

(4) Any document filed electronically that requires a filing fee may be rejected by the clerk of court
unless the fller has complied with the mechanlsm established by the court _for the payment of filing

fees.

(C) Pretrial motions

Prior to trial, any party may raise by motion any defense, objectlon, evidentiary issue, or request that
is capable of determination without the trial of the general issue. The following must be raised before

trial:

(1) Defenses and objections based on defects in the institution of the prosecution;
30
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(2) Defenses and objettiofis based on defects In the indictment, information, or complaint (other than
failure to show jurisdiction in the court or to charge an offense, which objections shall be noticed by

the court at any time durifig the pendency of the proceeding);

(3) Motions to suppress evidence, Including but not limited to statements and ldentflﬁcation testimony,
on the ground that it was illegaily obtained. Such motions shall be filed In the trial court only.

(4) Requests for discovery under Crim. R. 16;

(5) Reqguests for severancé of charges or defendants under Crim. R, 14.

(D) Motion date

All pretrial motions except as provided In Crim. R. 7(E) and 16(F) shall be made within thirty-five
days after arraignment or seven days before trial, whichever is earlier. The court in the interest of

justice rhay extend the time for making pretrial maotions.
(E) Notice by the prosecuting attorney of the intention to use evidence

(1) At the discretion of the prosecuting attorney. At the arraignment or as soon thereafter as is
practicable, the prosecuting attorney may give notice to the defendant of the prosecuting attorney's
intention to use specified evidence at triai, in order to afford the defendant an opportunity to ralse

ob}ectlons to such evidence prior to trial under diviston (C){3) of this rule

(2) At the request of the defendant. At the érralgnment or as soon thereafter as is practicable, the
defendant, In order to raise objections prior to trial under division (C)(3) of this rule, may request
notice of the prosecuting attorney's intention to use evidence in chief at trial, which evidence the

defendant is entitled to discover under Crim. R, 16.

(F} Ruling on motion

The court may adjudicate a motion based upon brlefs, affidavits, the proffer of testlmony and
exhibits, a hearing, or other appropriate means.

A motion made pursuant to divisions (C)(1) to (C)(5) of this rule shall be determined before trial. Any
other motion made pursuant to division (C) of this rule shall be determined before trial whenever
possible. Where the court defers ruling on any motlon made by the prosecuting attorney before trial
and makes a ruling adverse to the prosecuting attorney after the commencement of trial, and the
ruling is appealed pursuant to law with the certification required by division (K) of this rule, the court

shall stay the proceedirigs without discharging the jury or dismissing the charges.

where factual issues are Involved in determining a motion, the court shall state Its essential findings
on the record. _
‘ 31
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(G) Return of tangible evidence

Where a -motion to suppreSs tangible evidence is granted the court updn réquest of the defendant
shall order the property réturned to the defendant if the defendant Is entitled to possession of the
property. The order shall be stayed pending appeal by the state pursuaht to divisioh (K) of this rule.

(H) Effect of failure to raise defenses or objections

Failure by the defendant to raise defenses or objections or to make réq;jests that must be made prior
to trial, at the time set by the court pursuant to division (D) of this rule, or prior to any extension of
time made by the court, shall constitute waiver of the defenses or objectioris, but the court for good

cause shown may grant relief from the walver.

(1) Effect of plea of no contest

The plea of no contest does not preclude a defendant from asserting upon appeal that the trial court
prejudiciaily erred in ruling on a pretrial motion, including a pretrial motion to suppress evidence.

(1) Effect of determination

If the court grants a motion to dismiss based on a defect in the institution of the prosecution or in the
Indictment, information, or complaint, it may also order that the defendant be held in custody or that
the defendant's ball be contlnued for a specified time not exceeding fourteen days, pending the filing
of a new Indictment, Information, or complalnt. Nothing in this rule shall affect any statute relating to
periods of limitations. Nothing In this rule shall affect the state's right to appeal an adverse ruling on a
motion under divisions (C)(1) or (2) of this rule, when the motion raises issues that were formerly
raised pursuant to a motion to quash, a plea in abatement, a demurrer, or a motion in arrest of

judgment,

(K) Appeal by state

3 7‘:‘7‘;‘:?:*_\{\!_!103_;1 the state-takes-an-appeal-as provided.by law from an.order suppressing.or excluding evidence, _
_ the prosecuting atforney shall certify that both of the fotlowingapply: s

(1) the appeal is not taken for the purpose of delay;

(2) the ruling on the motion or motions has rendered the state's proof with respect to the pending
charge so weak in Its entirety that any reasonable possibility of effective prosecution has been

destroyed.

The appeal from an order suppressing or excluding evidence shall not be allowed unless the notice of
appeal and the certification by the prosecuting attorney are filed with the clerk of the triat court within
seven days after the date of the entry of the judgment or order granting the motion. Any appeal

taken under this rule shall be prosecuted diligently.
32
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If the defendant previously has not been released, the defendant shall, except in capital cases, be
released from custody on his or her own recognizance pending appeal when the prosecuting attorney

ﬂles the notice of appeal and certification.
This appeal shall take precedence over all other appeals.

If an appeal pursuant to this division results in an afflrmance of the trial court, the state shall be
barred from prosecuting the defendant for the same offense or offenses except upon a showing of
newly discovered evidence that the state could not, wuth reasonable d|lrgence, have discovered hefore

- fliing of the notice of appeal

(Adopted eff. 7-1-73; amended eff. 7-1-75, 7-1-80, 7-1-95, 7-1-98, 7-1-01)

HISTORICAL AND STATUTORY NOTES

Amendment Note: The 7-1-01 amendment inserted new division (B) and redesignated prior
divisions (B) through (J) as new divisions (C) through (K), reSpeCtl\Ier, and made other
nonsubstantive changes, .
Amendment Note: The 7-1-98 amendment inserted "from an order suppressing or excluding
evidence" twice In diviston (1); and made changes to reflect gender neutral language and other -
nonsubstantive changes.

Amendment Note: The 7-1-95 amendment rewrote the first paragraph in division (B), division (E),

and the first paragraph in division (J); and added the final paragraph in division (J). Prior to
‘amendment, the first paragraph In division (B), division (E), and the first paragraph in division (1),

read:
"(B) Pretrlal motions

"Any defense, objection, or request which is capable of determination without the trial of the general
_issue may be raised before trial by motion. The following must be raised before trial by motion. The

following must be raised beforé trial:

kKK

“(E) Rullng on motlon '

A motlon made before trlal other than a motmn T‘r cﬁa"rfg'e'“df venue, shall- be't]melvdetermrﬁedw-m--— e a—
before trial, Where factual issues are involved in determining a motion, the court shail state its

assential findings on the record.

%y(3)*
"(1) State's right of appeal upon granting of motion to return property or motion to suppress evidence

"The state may take an appeal as of right from the grantlng of a motion for the return of selzed
property, or from the granting of a motion to suppress evidence if, in addition to filing a notice of
appeal, the prosecuting attorney certifies that: {1) the appeal Is not taken for the purpose of delay;
~and (2) the granting of the motlon has rendered the state's proof with respect to the pending charge
so weak In its entirety that any reasonable possibility of effective prosecution has been destroyed."

COMMENTARY . ' 33
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R C. § 2907.323

' Title XXIX. Crimes--Procedure (Refs & Annos)
"8 Chapter 2907, Sex Offenses (Refs_ & Annos)

Bl Obscenity
$2907.323 Illegal use of a minor in nudity-oriented material or performance

(A) No person shall do any-of the following:

(1) Photograph any minor who is not the person's child or ward in a state of nudity, or create, direct,
produce, or transfer any material or performance that shows the mlnor in a state of nudity, unless

both of the following apply

' (a) The materlal or performance is, or is to be, sold, disseminated, displayed, possessed, controlled,
brought or caused to be brought into this state, or presented for a bona fide artistic, medical,
scientific, educational, religious, governmental, judiclal, or other proper purpose, by or to a physiclan,
psychologlst sociologlst, sclentist, teacher, person pursuing bona fide studies or research, librarian,
clergyman, prosecutor, judge, or other person having a proper interest In the material or

performiance;

S A _
"'-'fr'-;.o) The minor's parents, guardian, or custodian consents in writing to the photographing of the

‘minor, to the use of the minor in the material or performance, or to the transfer of the material and
to the speclfic manner in which the material or performance is to be used." :

(2) Consent to the photographing of the person's minor child or ward, or photograph the person's
minor child or ward, in a state of nudlty or consent to the use of the person's minor child or ward in a
state of nudity in any material or performance, or use or transfer a material or performance of that
nature, unless the material or performance is sold, disseminated, displayed, possessed, controlled,
brought or caused to be brought into this state, or presented for a bona fide artistic, medical,
sclentific, educational, religious, governmental, ]UdICIa[ or other proper purpose, by or to a phys:man
psychologist, socrologlst scientist, teacher, person pursuing bona fide studies or research, librarian,
clergyman, prosecutar, Judge, or other person having a proper interest in the material or .

perforrnance

(3) Possess or- view any-material or performance that shows a minor. who is notiheﬂ person 's. chlld or
~“ward In a state of nudify, Tinless one of the following applles: -

(a) The materlal or performance is sold, disseminated, dlspfayed possessed controlled hrought or
caused to be brought into this state, or presented for a bona fide artistic, medical, SCIentlflc,
educational, religious, governmental, judictal, or other proper purpose, by or to a physiclan,
psychologist, sociologist, scientist, teacher, person pursuing bona fide studles or research, librarian,
clergyman, prosecutor, judge, or other person having a proper interest in the mateifal or - ,

perfoermance.

{b) The person knows that the parents, guardian, or custodian has consented in writing to the
phol:ographlng or use of the minor In a state of nudity and to the manner in which the material or

_performance is used or transferred.

34
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(B) Whoever violates this sectlon is gullty of lllegal use of a minor in a nudity-oriented material or
performance. Whoever violates division (A)(1) or (2) of this section s guilty of a felony of the second
degree. Whoever violates division {A)(3) of this section is guilty of a felony of the fifth degree. If the
offender previously has been convicted of or pleaded guilty to a violation of this section or section

2907.321 or 2907.322 of the Revised Code, illega! use of a minor in a nudity-oriented material or
performance In violation of division (A)(3) of this section is a felony of the fourth degree.

(1995 S 2, eff. 7-1-96; 1988 H 51, eff. 3-17-89; 1984 S 321, H 44)

HISTORICAL AND STATUTORY NOTES

Amendment

.. /documenttext.aspx?docname=0HSTS2907.323 &findtype=L&docsample=False&vi=2.0& 12/1‘6/20(%5
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