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MOTION

“MedLink™), on August 15, 2007. This Court’s rules provide that:

Plaintiff-Appellee, Robert Barnes, Administrator of the Estate of Natalie Barnes,
Deceased, hereby requests that this Court strike the Supplement to the Briefs that was filed by

Defendant-Appellants, MedLink of Ohio and the MedLink Group, Inc. (hereinafter collectively

In every civil case on appeal to the Supreme Court from a court
of appeals or an administrative agency, the appellant shall
prepare and file a supplement to the briefs that contain only those
portions of the record necessary to enable the Supreme Court to
determine the questions presented. *** [emphasis added]

tool for interjecting new exhibits for the first time on appeal.

These new exhibits include the following:

Document

Registration of Retired Judge, dated July 6, 2004

The Supreme Court of Ohio Private Judge
Registration Listing, dated March 2, 2006

The Supreme Court of Ohio, Office of Judicial &
Court Services letter, dated March 14, 2006

The Supreme Court of Ohio Private Judge
Registration Listing, dated June 29, 2006

Governor Taft Appointment of Robert T.
Glickman, dated June 6, 2001

Judge of Court of Common Pleas Official
Tabulation, dated November 5, 2002

Governor Taft Appointment of Robert T.
Glickman, dated April 2, 2003

Summary Report, Primary Election, Cuyahoga
County, dated March 2, 2004

Cuyahoga County Board of Elections Minutes,
dated June 7, 2004

S.Ct.Prac.R. VII, Section 1(4). 1t should be axiomatic that the supplement is not to be used as a

The Supplement that MedLink has submitted to this Court contains numerous items that

were never submitted to the trial court prior to the Entry of Final Judgment on March 16, 2006.
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In order to support their positions pertaining to the Private Judge Act, R.C. §2701.10,
that were raised for the first time on appeal, MedLink requested that the Eighth District permit
the inclusion of the same materials in the appellate record. This Motion was summarily
rejected on November 9, 2006. The new argﬁments that were presented for the first time to the
Court of Appeals have now blossomed into the Third Proposition of Law that is now before this
Court.' MedLink never openly suggested in its Memorandum in Support of Jurisdiction that
this Court’s review of this issue would require consideration of materials dekors the record.
After jurisdiction was accepted over Proposition of Law No. 3, a Motion to Supplement Record
was filed on August 1, 2007 which was based upon the same new exhibits that now appear in
the Supplement to the Briefs. Plaintiff-Appellee’s Memorandum in Opposition was submitted
on August 10, 2007. Tn a ruling dated August 16, 2007, the request was summarily denied. See
Exhibit A, appended hereto.

MedLink must not be allowed to use the Supplement as a device for circumventing the
two (2) rulings denying it leave to submit new exhibits for the first time on appeal. As is the
case with every other civil litigant, the home health care agency should be expected to base its
challenges to the jury verdict solely upon those materials that were properly introduced at the
trial court level.> Any other approach would seriously prejudice Plaintiff-Appellee’s rights in
these proceedings. Had compliance with the Private Judge Act been questioned and the
supporting exhibits submitted before final judgment was entered, Plaintiff-Appellee could have
cénducted depositions and submitted their own evidence thoroughly refuting the preposterous

claim that defense counsel simply did not know that Private Judge Glickman had been defeated

' Proposition of Law No. 3 states that: “One has never been elected to a judgeship in Ohio
may hot serve as a private judge under R.C. 2701.10.”

State ex rel Brantley v. Ghee, 80 Ohio St.3d 287, 1997-Ohio-116, 685 N.E.2d 1243; State
ex rel. Gutierrez v. Trumbull Cty. Bd. of Elec. (1992), 65 Ohio St.3d 175, 177, 602 N.E.2d 622,
624: and Scott v. City of East Cleveland (8th Dist. 1984), 16 Chio App.3d 429, 431, 476 N.E.2d

710, 713-714.
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in a widely publicized election and was (in their appellate counsel’s view) unqualified to
preside over the trial. It has been cogently explained that:

The forum of a reviewing court is not a place where for the first
time a point which has not been deemed of essence at the trial and
which has not been seriously pressed to the attention of the court is
to be brought to the front for the mere technical purpose of securing
a reversal of a judgment which the court finds otherwise correct. 2
Ohio Jurisprudence Sec. 150, pages 298-299. [emphasis added].

Fawick Airflex Co., Inc. v. United Elec. Radio & Mach. Workers of Am., Local 735 (8th Dist.
1950), 56 Ohio Law Abs. 65, 90 N.E.2d 610, 616.

CONCLUSION

For the foregoing reasons, this Court should strike the Supplement to the Briefs that was
filed by Defendant-Appellants on August 15, 2007 as violative of the requirement that all
materials contained therein are required to be part of the legitimate record on appeal.
S.Ct.Prac.R. VII, Section 1(4).

Respectfully submitted,

W* &b%ﬂ—;\__
‘ Michael F. Becker (per authority)

W. Craig Bashein, Esq. (#0034591) Michael F. Becker, Esq. (#0008298)
BASHEIN & BASHEIN CO., L.P.A. Lawrence F. Peskin, Esq. (#0059391).

BECKER & MISHKIND CO., L.P.A.

Paul W. Flowers, Esq. (#0046625)
PAUL W. FLOWERS CO., L.P.A.

Attorneys for Plaintiff-Appellee
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This cause is pending before the Court as an appeal from the Court of Appeals for
Cuyahoga County. Upon consideration the motion of MedLink of Ohio and The

MedLink Group, Inc., to supplement record,
1t is ordered by the Court that the motion is denied.

(Cuyahoga County Court of Appeals; Nos. 87247, 87285, 87710, 87903 and 87946)
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