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I. STATEMENT OF FACTS

The case involves a claim for uninsured/undersinsured motorists (UM/UIM}) insurance
covefage for personal injury resulting from an automobile accident that took place on July 12,2002,
when Appellee, James Slattery, was driving a BMW Z3 owned by Linda Wohl.! The accident took
place whon Tyler Swinney turned his car left and into the path of the car operated by James Slattery.”
A collision resulted, and both James Slattery and Linda Wohl were injured.

At the time of the accident, Progressive covered Tyler Swinney with a single limit policy with
$500,00Q.00 in liabi.lity coverage.” Linda Wohl had insurance with Appellant, Motorists Mutual
Insurance Company (Motorists), with UM/UIM limits of $250,000.00 per person and $500,000.00
per accidont." James Slattery had his personal automobile coverage with Appellee, American States,
with UM/UIM limits of $12 500.00 per person and $25,000.00 per accident. 3

In May of 2005, on behalf of Tyler Swinney, Progresswe offcred the limit of liability
coverage to James Slattery and Linda Wohl, but Progressive did not allocate its offer between Linda
Wohl and James Slattery.® After receiving ProgressiVe’s offer, James Slattery ask;:d Motorists to

- consent to a setilement with and release of Swinney, based on an allocation in which James Slattery

tSee Mr. Slattery’s Complaint, Supp. Page 5.
2S-eé Supp. Pages 1 and § (Slattefy Complaint and Wohl Amended Complaint).
*Motorists’ Motion for Summary Judgment, (MSJ), 6Exhibit D, Supp. page 94.
*“Motorists’ MSJ Exhibit A, Supp. Page 43.
*Motorists” MSJ, Exhibit.B, Supp. Page 64.
“Motorists’ MSJ, Exhibit D, Supp. Page 94.
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would receive $1.00 of Progressive’s offer and Linda Wohl would receive the remaining
$499,99§.00 of the offer.”

Before M., Slattery or Linda Wohl released Tyler Swinney, Motorists informed Mr. Slattery
that Mr. Slattery was not “an insured” for UM/UIM coveragé under the Motorists’ policy with Linda |
Wohl.® Motorists then consented to the proposed settlement. .Because Linda Woh! had $250,000.00
in UM/UIM coverage with Motorisls, Linda Wohl had no UIM claim under the proposed settlement.
After Motéri.sts informed Mr. Slattery of its coverage position and gave consent to settle, Lind;a
Wohl and Mr, Slattery accepted Progressive’s settlement offer and released Tyler Swinney under the
terms outlined above, with $499,000.00 going to Linda Wohl and $1.00 going to James Slattery.”

Thc_a language in Motorists’ insurance contract with Linda Wohl defining “insured” fqr
UM/UTM coverage reads as folloﬁv‘s:

Insured as used in this endorsement méans:
1. You or any family member. |
2. Any other person OII:C;.lpyillg your eovered auto who is not
a named insured or an insured family member for uninsured
motorists coverage under another policy. (See Supp. Page 47.)
Tﬁroughout Motorists® policy, Motorists uses the terms “you” and “your” to refer to

1.10

Motorists” named insured, which in this case is Linda Wohl.™ Therefore, in the la:riguage quoted

above, the terms “you” and “your” refer to Linda Wohl. Ultimately, American States admitted that

Motorists’ MSJ, Exhibit E, Supp. Page 95.
3See Slattery MSJ, Exhibit E, Supp. 127.
*See Motorists’ MSJ, Exhibit E, Supp. 95.
“Motorists’ MSJT, Exhibit A, Supp, 43.
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James Slattery was the named insured for UM/U_IM coverage under an insurance contract between
American States and James Slattery."
| Onl cross motions for summary judgment, the Trial Court ruled that Senate Bill 97, R.C.
3937.18, amended October 31, 2001, required Motorists to cover Mr. Slattery for UM/UIM coverage
because Mr. Slaitery was an insured for liability coverage under Linda Wohl’s policy with
Motorists.? On appeal, the Court of Appeals for Butler County did not address the statute. Rather,
the Court of Appeals ruled in conflict with the 8™ Appellate District, and held that M;_)torists’ policy
language was ambiguous, and that this ambiguity, when read in favor of Linda Wohl, required
Motorists to cover James Slattery. Upon Motorists” motion, the Court of Appeals for Butler County
acknowledged the conflict between its decision and the decision from the 8" Appellate District and
certified thé following question fo this Court: o
Whe;ther the definition of *insured’ as ‘any other person occupying your covered auto
who is not a named insured or insured family member for uninsured motorists
coverage under another policy’ is ambiguous and should be construed against the

insurer to provide coverage for a permissive operator of a covered vehicle who is not
anamed insured or insured family member."

UMotorists® MSJ, Exhibit B, Supp 64.
2Sge Trial Court Decision, Pages 8-9, Appendix Page 30.

This Court rejected jurisdiction of Motorists’ discretionary appeal in Supreme Court Case

. 2007-0551. An issue in that appeal was whether R.C. 3937.18(C) imposed coverage by

operatlon of law because Motorists insured Mr. Slattery for liability coverage but not UM/UIM

coverage. Because this Court denied the discretionary appeal, Motorists. does not address that issue
in this brief. (See Appendix Page 53).
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Motorists urges this Court to answer this certilﬁed question in the negati\}e, thereby stating that
Motorists’ definition of insured for UM/UIM is not ambiguous, and that any alleged ambiguity
should not have been read in favor of a stranger to the insurance contract.

II. ARGUMENT

Proposition of Law No. 1

A definition of “insured” for UM/UIM is not ambiguous, when the definition
has a definite legal meaning.

“This Court should give effect to Motorists® policy language so as to implement the plain
intent to exclude those occupants of an insured vehicle who bought coverage from one of Motorists’
competitors. In Westfield Ins. Co. v. Galatis, this Court stated:

When confronted with an issue of contractual interpretation, the role of a court is to

give effect of the intent of the parties to the agreement . . . we examined the insurance

contract as a whole and presumed that the intent of the parties. is reflected in the

language used in the policy . . . we look to the plain and ordinary meaning of the
language used in the policy unless another meaning is clearly apparent from the
contents of the policy . . . when the language of a written contract is clear, a court

may look no further than the writing itself to find the intent of the partics . . . as a

matter of law, a contract is unambiguous if'it can be given a definite legal meaning."

In the case presently before this Court, the 12" District Court of Appeals carved up the policy
to find alternative meanings and alleged ambiguities, despite the fact that other Courts of Appeals
found Motorists’ contract to have a definite legal meaning. The Court of Appeals applied the so-
called “last antecedent rule,” but the Court disregarded policy language to find a meaning not

apparent from the policy language. The Court of Appeals’ decision in this case does not follow the

instruction of this Court in Galatis quoted above.

“Westfield Ins. Co. v. Gélatis, 100 Ohio St.3d 216, 2003 Ohio 5849, (Citations omitted).
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- The Court of Appeals used the sé called “last antecedent rule” to find an ambiguity in
Motorists’ definition of insured. The last antecedent rule states, “Referential and qualifying wordé
and phrases, where no contrary intention appears, refer solely to the last antecedent.””- (Bold and
underline added for emphasis.) |

Despite the fact that three other courts of appeals found Motorists” language defining insure_d
for UM/UIM coverage to have a deﬁnjte legal meaﬁing, the 12™ District Court of Appeals did not
follow legal precedent, and the Court ignored the obvious intent behind Motorists’ language.'® The
So-calledrlast antecedent rulé has no application to Motorists’ policy because Motorists” intent is
apparent from fhe language of the policy. The policy obviously intends to exclude those occupants
of an insured vehicle ﬁho have bought UM/UIM coverage from another company.

Ti’luS, the last antecedent rﬁle does not apply té Motorists” policy because the contract’s
intent is éleﬁr from the words of the policy itseif. The last antecedent r'ule is a rule of construction
used to interpret an am:bigupus contract or statute, when the meaning is not apparent from the
I’anguage of thc text.!” When Motorists’ poliéy isreadina reasonable manner, the contract is free
from any amﬁiguity, and it has a deﬁr;ite legal ﬁleaning. Three separate courts of appeals found
Motorists’ defmition of insuredrto Have a definite legal meaning. That definite legal meaning should

be adopted over any strained interpretation used to find an ambiguity.

15Safeco Ins. Co. of Minois v. Motorists Mut. Ins. Co., 2006-Ohio-2063, citing, Indep. Ins.
Agentsv. Fabe (1992), 63 Ohio 5t.3d 310, 314, and Carterv. Youngstown (1946), 146 Ohio St. 203,
209.

'“Shepherd v. Scott, Hancock App. No. 5-02-22, 2002-Ohio-4417; Miicheil v. Motorists
Mutual Ins. Co. (10th Dist.) 2005 Ohio 3988; Safeco v. Motorists, supra, 2006-Ohio-2063.

"See Safeco v. Motorists, supra.
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Fﬁrther, the application of the last antecedent rule actually causes the definition of insured
to become confusing and contradictory. Ifthe last antecedent rule is applied in the manner suggested
by the 12th District Court of Appeals, the definition of “insured” would exclude the named insured
from the definition of insured. Broken down, and applying numbers to each sub part for illustration
purposes, the absurdity of the application of the last antecedent rule can be seen. Upon application
of the last antecedent rule, the definition would read as follows:

Insured as used in this Qndorsement means: (1)You; (2) any family member;

(3) Any other person occupying your covered auto who is not a named insured; or

(4) Any other person occupying your covered auto who is not an insured family

member for uninsured motorists coverage under another policy.®

The last antecedent rule’s application to the policy does not make sense. Definition no. 3
above would not make sense when the last antecedent rule is applied in the manner proscribed by
Motorists” opponents and the Court of Appeals. Under the above scenario, the phrase in definition
number é, “who is not a named insured,” standing alone, without the modifying phrase “for
uninsured motorists coverage under another policy,” excludés Motorists” named insured from the
class of vehicle dccupants who are insured.

| Applying the last antecedent rule in the manner proscribed By Motorists’ opponents, the
definition of “Insured” would include any occupant of the insured vehicle except a named insured.
If the intent (;f the policy was to cover any occupant of an insured vehicle, why would the iaolici.r

exclude “a named insured” from the class of insureds? The only logical interpretation of this

definition is to have the words, “for uninsured motorists coverage under another policy,” modify

#See 12" District Court of Appeals decision at parégraphs 18-25,
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the words, “a named insured.” The application of last antecedent rule simply causes the definition
to become illogical and confounding.

The prepositional phrase, “for uninsured motorists coverage,” must modify both the phrase,
“a pamed insured” and the phrase, “an. insureci family member.” This is the only logical
interpretation becéuse Motorists’ named insured is referred to as “you” throughout the policy. The
© words “a named insured” clearly .refer 1o a named insured on another company’s policy, and not
Motorists’ named insured. Considering that “you” refers to Motorists’ named insured throughout
the policy, the definition cannot have the alternative meaning argued fof by Motorists’ opponents.
In order 1_50 have that alternative meaning erroneously found by the Court of Appeals, the words of
the policy would have to be changed, because “you” is the term in the policy that refers to Motorists’
named insured. The éourt of Appéals found the words un&erlined Below refer to.Mo‘torists_’ named
insured:

Insured as used in this endorsement means: (1)You; (2) any family member;
(3) Any other person occupying your covered auto who is not a named insured.

However, “You” refers to Motorists® named insured throughout the policy. So, to actually have the
meaniﬁg found By the Court of Appeals, the words of the definition have to change, in relevant part,
to read as follows:

“Insured” as used in this endorsement means... (3) Any other person eccupying
your covered auto who is not you. '

In discussing the very same definition of insured at issue here, the Third District Court of Appeals,
in Shepherd, stated the following:
Insurance coverage is determined by reasonably construing the contract in conformity

with the intention of the parties as gathered from the ordinary and commonly
understood meaning of the language employed... Where provisions of a contract of
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insurance are reasonably susceptible of more than one interpretation, they will be

construed strictly against the insurer and liberally in favor of the insured... The

operative term in this matter is "reasonably susceptible." We do not find the term

"family member” to be reasonably susceptible to the meanmg that Appellant

suggests. " (Underline added for empha51s )

In finding an alleged ambiguity in the case presently before this Court, the 12" District Court
of Appeals simply failed to read the policy as a whole, and thus, the Court of Appeals found an
alternative meaning that is. not a reasonable interpretation of Motorists’ policy. Considering the
entire policy, specifically the portion of the policy stating that the terms “you” and “your” are used
to refer to Motorists’ named insured, the definition of “insured” in the UM/UIM endorsement cannot
have the alternative meaning suggested by the Court of Appeals. The reference to “a named insured”
can only refer to an insured on another policy, considering that “you” and “your” refer to Motorists’
insured fhfoughout Motorists’ policy. Thus, the term “a named insured,” as used in this definition,
cannot refer to Motorists’ named insured, because the policy uses the term “you” to reference
Motorists’ named insured throughout the policy.

A court is required to reviéﬁv a policy as a whole, an& attempt to harmgnize all provisions,
rather than find ccﬁnﬂic‘c.;".D But, the Cl:aurf of Appeals ignored the fact that the policy uses the terms

“you” and “your” to refer to Motorists’ insured, and rather than attempting to harmonize the policy,

the Court strained to find ambiguity where none exists. The definition can only take on the Court

1Shepherd,. 2002-Ohio-4417, Citations omitted.

P\ fitchell, supra, citing State Auto. Ins. Co. v. Childress (Jan. 15,1997), Hamilton App. No.
C-960376, and Stith v. Milwaukee Guardian Ins., Inc. (1988), 44 Ohio App.3d 147, 148.
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of Appeals’ interpretation when the term “a named insured,” instead of the term “you,” refers to
Motorists’ named insured. The definition, as actually stated in the policy, reads as follows:
Insured as used in this endorsement means: .
1. You or any family member.
2. Any other person occupying your covered auto who is not a named insured or an
insured family member for uninsured motorists coverage under another policy.
(Underline added for emphasis.)
The words, “a named insured,” as underlined above, can not refer to Motorists’ named insured, and
therefore, reference a named insured on another policy. Thus, applying the last antecedent rule
renders the definition meaningless.
This Court has consistently ruled that construction of an insurance policy is a matter of law
for a court to decide.?’ In elaborating on this rule of law, this Court stated:
Where the provisions of an insurance policy are clear and unambiguous courts may
not indulge themselves in enlarging the contract by implication in order to embrace
an object distinct from that contemplated by the parties, nor read into the contract a
meaning not placed there by an act of the parties, nor make a new contract for the
parties where their unequlvocal acts demonstrate an intention to the contrary.”
In this case, the Court of Appeals extended coverage based on the fact that at the time of the
ac01dent the claimant, James Slattery, occupied a Motorists insured vehicle. But the pollcy was

never 1ntended to cover those oceupants who are the named insureds for UM/UIM coverage on

another policy of insurance. Thus, the Court of Appeals enlarged the coverage in a way not

211 ating v. Woodpath Development Co. (1991), 57 Ohio St.3d 212.

2Gomolka v. State Auto Mut. Ins. Co. (1982), 70 Ohio St.2d 166 (citing Stickel v. Excess Ins.
C0.(1939), 163 Ohio St. 49; Motorists Ins. Co. v. Tomanski (1970), 27 Ohio St.2d 222; Olmstead
v. Lumbermens Mut. Ins. Co. (1970), 22 Ohio St.2d 212; Jackson v. Metropolitan Life Ins. Co.
(1973), 34 Ohio St.2d 138; Fidelity & Cas. Co. v. Hartzell Bros. Co.(1924), 109 Ohio St. 566).
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contemplated by Motorists, and the Court gave the policy an interpretation not apparent from the
language of the contract.

| Motorists’ intended purpose of covering specific persons, as oppqsed to automobiles, is
consistent with the public policy behind UM/UIM coverage. Ohio courts have consistently found
that underinsured motorists coverage is intended to cover persons, not automobiles. “The UM
motorist provision is infended to protect persons, not specific vehicleé, but only ‘for persons insured
thereunder’ and when ‘the claimant is an insured.”? Motorists’ policy does not agtomatically
provide UM/UIM for any occupant of an insured vehicle. Thus, Motorists® UM/UIM coverage is
for people, and not the automobiles insured by Motorists. Accordingly, Motorists’ policy conforms
with the law stating that UM/UIM coverage is for people, not automobiles.

Proposition of Law No. 2:

* Alleged ambiguities in an insurance contract should not be read in favor of a
claimant who is not a party to the insurance contract. '

In thg case before this Court, the 12% District Court of Appeals read the alleged ambiguity
in Motorists’ contract in favor of James Slattery, a stranger to the insurance contract. The Court of
Appeals made findings of fapt that coveragé for Mr. Slattery benefitted Motorists’ named insured,
Linda Wohl, but the Court of Appeals findings of fact were not supported by the record.  There is
no fact in the record that Linda Wohl would have received any more money from the tortfeasor
depending on whether Motorists covered Mr, Slattery. In fact, to the contrary, at the time Linda

Wohl and James Slattery signed the settlement paperwork allocating the settlement, Motorists had

BCritelliv. TIG msurance Co., (1997), 123 Ohio App.3d 436, 704 N.E.2d 331, citing Martin
v, Midwestern Group Ins. Co. (1994), 70 Ohio St.3d 478, 639 N.E.2d 438.
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advised Mr Slattery of Motorists’ position that Mr. Slattery was not an insured. Despite having this
knowledge, Linda Wohl and James Slattery agreed to allocate virtually all of the tortfeasor’s
$500,000 liabiiity coverage to Linda Wohl, Thus, there is no evidence Linda Wohl would have
received less Imon'ey if Motorists did not cover James Slattery.

In Galatis, supra, this Court considered whether a claimant was an insured under a policy,
and deterhﬁned that despite alleged ambiguities in the definition of “insured” reco gnized by othér
courts, the claimant did not qualify as an insured under the Westfield policy. The history leading up
to the Galatis decision is relevant to this Court’s decision in this case.

Previously, in Scott-Pontzer v. Liberty Mutual®, the Supreme Court of Ohio determined that
the exact same definition of “insured” at issue in Galatis was ambiguous. Therefore, according to
the Scott-Pontzer decision, the claimant, who was an employee of Superior Dairy acting oﬁtside the
. scope of employment at the time of an automobile acciFleﬁt, was covered by Superior Dairy’s policy.
The Scott_—Pontzer court determined the term “you’; was ambiguous, becausé the term referred to the
named insured, Superior Dairy, Inc., a corporation. The Sco#t-Pontzer Court stated:

: It. would be nonsensical to limit protéction solely to the corporatel entity, since a

corporation, itself cannot occupy an automobile, suffer bodily injury..., or operate a

motor vehicle, Here, naming the corporation as the insured is meaningless unless the

* coverage extends to some person or persons-including the corporation’s employees.”
The Scott-.Pomzer couﬁ read the alleged ambiguity described above in favor of the claimant ana

against Liberty Mutual, even though the claimant was not a party to Superior Dairy’s insurance

contract with Liberty Mutual.

UScott-Pontzer v. Liberty Mutual Fire Ins. Co. (1999), 85 Ohio St.3d 660, 710 N.E.2d 1116.
BId. at 664.
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In Galatis, this Court overturned Scoft-Pontzer, in part, and criticized the rationale behind
the Scoti-Pontzer decision. This Court stated:

Thus, an ambiguity in an insurance contract is ordinarily interpreted against the
insurer and in favor of the insured... -

There are limitations to the preceding rule. "Although, as a rule, a policy of insurance

" that is reasonably open to different interpretations will be construed most favorably
for the insured, that rule will not be applied so as to provide an unreasonable
interpretation of the words of the policy." Likewise, where "the Plaintiff is not a
party to [the] contract of insurance * * *, [the Plaintiff] is not in a position to urge,
as one of the parties, that the contract be construed strictly against the other party.”
This rings especially true where expanding coverage beyond a policyholder's needs
will increase the policyholder's premiums. (Citations omitted.)

2 ekk

Whether someone is insured under an insurance policy should not be interpreted
in favor of one who was not a party to the contract. This was the law in Ohio long
before Scott-Pontzer. (the Plaintiff who is not a party to the insurance contract is
not in a position to urge a construction of the contract that would be detrimental to
both parties to the contract); We should have followed this well-settled and
intrinsically sound precedent, which is verified by experience. Instead, we
ventured to a point where the definition of "you" became immaterial to its
meaning and the intention of the parties was ignored.

Like the Galdtis and Scott—Pontzér cases, this case involves a question of whether the
claimant -qualiﬁes; as an insured under the contract. Like the claimants in both Galatis and Scott
Pontzer, James lSlattery is a stranger to tﬁe contract, Thus, according to thé rule of law established
in Galatis, James Slattery is not entitled to have any alleged ambiguity read in his favor. Moreover,
as in Galatis, expanding the coverage here does not satisfy any need of the policy holder, who made

no claim to Motorists for UM/UIM coverage from this accident.

“Galatis, supra, 100 Ohio St.3d 16, 2003-Ohio-5849.
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The Court of Appeals speculated that Motorists’ named insured, Linda Wohl, benefitted by
Motorists covering Mr. Slattery for UM/UIM coverage, and that Linda Wohl received more money
from the tortfeasor if Motorists provided UM/UIM to James Slattery. The 12* District’s bpinion

states, in relevant part:

[T]he question becomes whether ruling that a permissive operator of a covered auto
is entitled to UIM coverage favors the policyholder, Wohl. We find that it does.

As stated, Wohl's policy with Motorists affords UM/UIM coverage of $250,000 per
person and $500,000 per accident. Thus, the maximum amount Wohl could have
recovered under her own policy is $250,000 in UTM benefits. Wohl obtained a higher
payout in receiving the majority of the settlement money. She collected $499,999
instead of $250,000. Slattery then was able to pursue $250,000 in UIM benefits under
Wohl's policy. In addition, if Woh! and Slattery were to have evenly split the
$500,000 settlement, neither would have been able to pursue a UIM claim under the
Motorists policy because the $250,000 figure matches the amount of UIM coverage
available per person under the Motorists policy. :

Our ruling benefits Wohl in an additional respect. As the policyholder, Wohl pays

premiums for UM/UIM coverage to protect permissive users and passengers in her

insured automobile, Contractually, then, Wohl benefits when such users and
passengers are eligible for the UM/UIM coverage for which she pays premiums.

(See Appendix pages 26-27.)

These conclusions were mere conjectuie by the Court of Appeals. The Court seems fo
suggest that Linda Wohl’s settlement with the tortfeasor was somehow based on Motorists covering
James Slattery for UM/UIM. In fact, at the time Linda Woh! and James Slattery made their
settlement with the tortfeasor, Motorists had already notified James Slattery of Motorists® position
that Mr. Slattery did not qualify as an insured. That information did not affect Mr. Slattery’s and Ms.
Wohl’s allocation of the tortfeasor’s insurance limits. Thus, there is no evidence Linda Wohl would

have received more or less of a settlement depending on Mr. Slattery’s status under the Motorists’

policy, or that she received some monetary benefit in this case from Motorists covering Mr, Slattery.
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Further, the Court of Appeals stated that Linda Wohl paid premiums to have occupants of
her car covered, but that finding was also speculation. In fact, nowhere in this record is there any
evidence Vc‘)f the premium breakdown, nor is there evidence of Linda Woh!’s beliefs of what her
premium payments were for. These findings by the Court of Appeals only further illustrate the
lengths to which the Court of Appeals was willing to go to find coverage.

Iﬁ Galatis, this court criticized thé Scott-Pontzer decision as follows: “The Scoft-Ponizer
court construed the contract in favor of neither party to the contract, preferring instead to favor an
unintended third party.”? The 12" District Court of Appeals’ decision in the case presently before
this Court is subject to the same criticism, because the Court of Appeals ignored the intent of the
contract and found a meaning not contemplated by the contract’s language in order to favor a non-
party. Further, the Court of Appeals speculated tﬁat its interpretation of Motorists’ coﬁtract
benefitted. Motorists’ named insured, even though there were no facts before the Court of Appeals
to justify that conclusion. To the contrary, despite knowing Motorists” position that James Slattery
was not 1nsured J ames Slattery and Linda Wohl elected to settle the case against thc tortfeasor with
$499,999.00 going to Linda Wohl and only $1.00 going to James Slattery. Thus there is no
evidence the Court of Appeal’s interpretation of Motorists® contract favored Motorlstsr named
insured, Linda Wohl.

1. Conclusion

This Court should answer the certified conflict question in the negative, overturn the decision

of 12" District Court of Appeals and rule that Motorists’ definition of “insured” in the UM/UIM

endorsement is unambiguous, because that definition has a definite legal meaning. Every court

Y Galatis, supra, 2003-Ohio-5849.
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reviewing Motorists’ contract, except the 12" District Court of Appeals, found Motorists> policy tq
have a deﬁnite legal meaning. That definite legal meaning should be favored over any other strained
interpretation of Motorists’ policy.

Moreover, the policy should nof be interpreted to favor a claimant who is not a party to the
contract. The Court of Appeals dld not follow the rule of law mandated by this Court’s decision in
Galatis. Instead, the Court of Appeals made finding of facts not s_upported by the record, in an
attempt to find coverage not contemplated by the language of the contract or the parties to the
contract. Thus, the decision of the 12" District Court of Appeals should be overturned, and this
Court should rule that as a matter of law, James Slattery is not covered by Motorists’ policy with

Linda Wohl.

Respectfully submitted,

T. Andrew Vollmar (#0064033)
FREUND, FREEZE & ARNOLD
- One Dayton Centre, Suite 1800
"1 South Main Street
Dayton, OH 45402-2017
Phone: (937) 222-2424
Fax: (937) 222-5369
E-Mail: avollmar@ffalaw.com
Attorney for Appellant,
Motorists Mutual Insurance Company
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' Apoe!tee,'

Vol frviat

N THE COURT OF APPEALS FOR BUTLER COUNTY. OHIO

. LINDAB.WOHL, - . CASE NO: CA2006-05-123

moo o
o Jods N:PEALS . ENTRY GRANTING MOTION TO
CERTIFY CONFLICT

TYLER C. SWINNEY, et alcmm (_‘,FRPENTER

CLERK COURTS

Appellants.

The above cause is before the court pursuant to a motion to certify a conflict to
the Supreme Court of OhiO filed by counsel for appel[ant Motorists Mutual Insurance :
Company, on February 21, 2007, a memorandum in opposition ﬁled by third- -party

defendant/appeliee Amerrcan States Insurance Company dba InsurQuest Insurance

' Company on February 28 2007, and a memorandum in opposrtron ﬁted by counsel

for appellee James J. Slattery, Jr.,on February 28, 2007

Ohlo courts of appeal derive their authority to certify cases to the Chio Supreme

'Court from Section 3(B)(4), Artlcle IV of the Ohio Constrtutton whrch states that

henever the judges of a court of appeals fi nd that a judgment upon whloh they have

“agreed rs in conﬂlot W|th a judgment pronounced upon the same queetion by any other

“court of appeals of the state, the ;udges shall certify the record of the case to the

supreme court for review and final determrnatlon Fora conflict to Warrant certiﬂcatron,
it rs not enough that the reasonmg expreseed by the optnrons of the two oourts of

appeal is mconsrstent the judgments of the two courts must be in conflict. State v.

Hankerson (1989), 52 Ohio App.3d 73.
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In its motion for certification, Motorists esserte that this court's opinion is in
cohﬂict with an Eighth District Goort'of Appeals oecision, Safeco Ins. v. Mo-torisfe Mut,
ins. Co, Cuyahoga App. No. 86124, 2006-Ohio-2063. .

| Resolution of the present case turned upon the followmg polrcy Ienguage
oeﬁmog an “insured" for._purposes of UM/UIM motorrst coverage as:
1. You ora family m_ember. o
2. Any othe.r~person occupﬁririg yourco_vered aufo

who is not a named insured or an insured family
member for uninsured motorist coverage under

another policy.

| Tﬁis court .found subse‘ction two_ of the above-quoted po!icy language ambigu-
ous because itis reasonab[y susce'p'ﬁbre'to twovinterpretatiorrs. Subse'ctron‘ two could |
be mterpreted to provrde coverage to anyone occupying the named insured's covered - | :
. vehrcle who is not (a) a named insured or (b) an 1nsured famlly member wrth UIVI
'A coverage under another po!lcy Subsec’non two could also be rnterpreted to provrde
coverage to anyone occupy:ng named lnsured's covered vehicle who is not (a (a)a
named insured who has UM coverage under another policy, or (b -) an insured famity
member who has UM coverage under another policy. We construed this ambiguity in
favor of the appellant and affirmed the trial court's decision. In its opinion, this court

acknoWledged a confiict with the Safeco decision, which construed identical policy

language and reached a different result.
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~Based upon the foregoing, the motion for certification is GRANTED. The issus
for certification is as follows:

" Whether the definition of "insured” as "any other person occupying your
covered auto who is not a named insured or insured family member for uninsured
motorist's coverage under another policy" is ambigucus and should be construed
against the insurer to provide coverage for a permissive operator of a covered

- vehicle who is not a named insured or insured family member.

IT IS SO ORDERED.

‘Stephefl W. Powell, Judge
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IN THE COURT OF APPEALS <Y
TWELFTH APPELLATE DISTRICT OF OHIO Chn

LINDA B. WOHL, |
 Plaintif, CASE NO. CA2006-05-123
JUDGMENT ENTRY

- Vs -

TYLER C. SWINNEY, et al.,
o Défendants—Appéllants.
|} hereby is, affirmed.

Judgment Entry shall constitute the mandate pursuant fo App.R. 27.

Costs to be taxed in compiianceh with App.R. 24.

BUTLER COUNTY Kt

 The assignment of error properly before this court having béen ruled upon, itis
the order of this court that the judgment or final order appealed from be, and the same:

- It is further ordered that a mandate be sent to the Butier County Court of
Common Pleas for execution upon this judgment and that a certified copy of this

;
&
f\lﬁ
3

M/‘%”Udge - B
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INTHE COURT OF APPEALS

._'-WEL.I'TH APPELLATE DISTRICT CF OH!O

" BUTLER COUNTY
LINDA B, WOHL, |
Plaintiff, | . ° CASENO. CA2006-05-123
vs- | o - 2/12/2007

TYLER C. SWINNEY,
Defendants—.Appella-nts .

CIVIL APPEAL FROM BUTLER COUNTY COURT OF COMMON PLEAS
Case No. CV04- 05~1423

T. Andrew Volimar, 1 South Main Street, Suite 1800, Day‘con Ohio 45402-2017 and Steven
Zeehandler; P.O. Box 150689, Columbus, Ohio 43215, for defendant—appel[ant Motortsts,
Mutual Ensurance Co. :

James L. Siattery, Jr., 506 East Fouﬁh Street, #503, Cinc;innéti, Ohio 45202, defendant.
, appel}ee ‘pro se ' '

~ Scott G. Oxley, P. Chrlstlan Nordstrom, 801 Courthouse Plaza S.\W., 10 North Ludlow Street,
Dayton, Ohio 45402, for third party defendant-appeliee American States lnsurance Co

'BRESSLER, J.

{911} Defendant-appeﬂaht, Motérists Muﬂjal Insurance Company ("Motoriéts"),'
appeals a decision of the Butlér County Court of Cammon 1'Dleas denying its motion for
summary judgment énd granting su'r'nmary judgment in favor of third party defendant-

appel_lée, American States insurance Company ("American States"), in a dispute infdoiving
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_ under'insured motorist coverage. .'Motorists also appeals a,judgment entry finding in favor of
© James J. Slatter'y, Jr.on Slattery's comolaint against Motorists and on Motbristsf ooonterc'taim
againet him. We affirm. | .. | N -. | o
' -{1[2} On the evemng of June 16 2002 a vehicle drlven by Tyier Swmney cottrded-.
'Wlfh a BM\N roadster driven by appeitee James S[attery at a West Chester mterseotron The
' BMW was owned by Linda Woh! who occupied the passenger seat. The accrdent occurred :
when Swmney negllgently turned leftinto the path of the car Operated by Slattery Both Wohl
—and Slattery suffered extenerve m;urres as a result of the co[trsron
{1]3} At the tlme of the acczdent Woh! had an automobrie msurance potrcy with .
Motorlsts whrch covered her 1996 BMW. The coverage provrded uninsured/underinsured
| ("UM/UIM") lrmrts of $250,000 per person and $500 000 per accident. Stattery had an
' ‘automobrie pohcy Wrth Amerloan States d.b.a. tnsurQuest. Slattery s policy provided UM/UIM
limits of $12,500per person and $25,000 per accident Swinney was insured under an
automabile potr'cy issued by Progreseive Insurance Company ("Progressive"),' with 2 singie
hmlt coverage of $500 000 o | | |
{1]4} Wohi and Slattery fi ted separate suits against Swrnney, wh:c:h were
consolrdated by agreement of the parties. Slattery s'case agamst Swinney included a olarm
~ for UIM oove_ragefrom»Motorrets._ The parties agreed fo a settiement reteasmg Swrrmey )
_ wherebv Progressive would pay the full $500, OOO coverage amount to Wohi and Slattery,
atiowrng them to atlocate the funds amongst themselves Slattery requested that Motorrsts
agree to the settlement, based upon a proposed atlocatron of $499 999 {fo Wohl and $1 1o

Slattery. Motorrsts assented, but mformed Slattery that he dld not qualify as an _m_sured“

under the UM/UIM portion of its policy with Woh,

1. Linda Woh! did not sue Motorists for UM.’UIM coverage, and is not a party to this appeal.

- _ 2' - -
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{15} Motorists ﬁledr a coun'terclaim. egainst Slattery and a third -party complaint
agelnst Amencan States Motorists sought a declaratory judgment that Sfattery was not an
insured for UM[U{M coverage under Motorists' pohcy w:th Wohl. Motorists st!pulated tha‘t '
Slattery S damages were at least $250 000, thus makmg the msurance coverage the centra! o
- issue in thls case, |

1[6} The pat’ues filed cross mo’uons for summary jud gment The tnal courtissued a
decrsmn .on Aprif 11 2006 overruling Motorists' motion and grantmg Amer:can Stafes!
_moti_on. The _feilow:—ng menth, in accordance with its Apnl 11 decas:en and the stlp-utated

dam,ages, th_e,court iss_eed an eetry g'renting‘judgment in favor of Slattery on his complaint
and en Motorists' -counte.rc'!aim agaihst him. The entry stated that Slatjtery was to.receive _
| $249,999 in UIM benefits from Motorists. Motorists ti.i-'nely _appealed,- faieing one assignment
of error. | |

{1]7} | ThIS court conducts-a de novo Vrewew of the trial court's summaryjudgment
» __'declston Burgess V. Tackas (1998), 125 Ohio App 3d 294, 296 _Summary Judgment is

proper.where there are no genuine issues of matenal fact the moving party is entitled fo

. judgment asa matter of !aw and reasonable minds can only come to a conclusmn adverse

tothe nonmovmg party, construmg the evrdence most strongly in the that party s faver Cw R.
- 56(C). _See, also, Harless v. Willis Day Warehousmg Co. (1978), 54 Ohio St.2d 64, 66. The
moving_'party bears the initiai.burden. of 'i'nforrhing the court of the basis for the motien, and
.' deh’to_nstrating the'absence of a genuine issue of material fact. Dreshef v, Burt, 75 Ohio
St.3d 280,'2;93, 1.9'96-Ohi0—107. If the movihg party meets its bure-en, thehonmoﬁn-g parfy

has a reciprocal burden to set forth specific facts showing a gehuine issue for trial. id. We

2. As the party against whom American States' simmary judgment motion was made, we construe the facts in
favor of Motorists on dppeal. See Civ.R. 56(C). See, e.g., Bellv. Berryman (2004), Frankiin App. No. 03AP-500,

2004-0hio-4708.
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are mindrul of -these burdens in Teviewing Motcrists' so_ie éssign'n'ierrt of error.
{1[8} Asmgnment of Error No. 1. _ |
) , {1]9} "THE TR[AL COURT ERRED IN RULING THAT SENATE BILL 97 R. C
. SECTION 3937 18, AS AMENDED OCTOBER 31, 2001 REQU!RED MOTORISTS TO
COVER JAMES SLATTERY FOR UM/UIM COVERAGE WHEN THE MOTORISTS POLECY
' LANGUAGES EXCLUDES MR. SLATTERY FROM THE DEFiNITION OF 'INSURED FOR
UM/UIM COVERAGE " | '
{1[10} Bcth S{attery and Amerrcan States maintain that Slattery should be afforded -
| ‘UIIVVI coverage becausc the definition of “lnsured"-undcr the UIM section of Motorists' policy 7
_ wirh Wohi is ambigucus and should be construed in févcr of coverage for Slattery. .
{1]11} Motorists argues'tuat‘ Slattery and American ‘States are forécloced f_rcm
addressing the_issuc oramb-iguity on appeal because _that-i_ssue was nor'diccusced in the triél
| ccurf‘s‘,_ decision. itis axiomatic that a pérry c'anr-rct raise new issues or lcgal ’théories for the
first time on albpea-l. Layv. cnambe_ﬂarn (Cec.c_’l 1,_2006), Médisorj App. No. CA99-1 1-030, at
- 2‘1 | Failure to raise an issuc before ’rhctrial court resuits in Wai—vér of tﬁat issue for apb‘e!late -
purposes State v. Awan (1986) 22 Ohro St.3d 120, syllabus.- ‘However, the record shows
. that Amencan States'. motion for summary ]udgment rarsed the issue of ambrgurty in the
| insurance pohcy Because we conduct a de novo revrew of the trial court's ru!mg on
summary }udgment we are not confined to those issues drsposed of by the f{rial court‘ |
decision. Burgess v. Tackas (1998), 125 Ohio App.3d 294, 206.
| | {1["-1'2} The Mctcris’rs policy issued fo \Noh! thatwas .in eﬁec’r atthe time of the accidcnt ‘
| included an endorsement definihg an "insured" for UM/JIM coverage as. . --
| {913} "1.  You or any family membc-r.
{‘[{14} “é. ' Any other person cccupy_ing your covered aufo who is not a named

insured or an insured family member for uninsured motorist coverage under ancther policy.’

-4
APPENDIX 11




Butier CA2006-05-123
: .(E.mpha_s'is' omfttea.) |
| {1[1 5} Motorists mainfains that thé Iangﬁage in sUbsection two of tne .above "insured"
def‘ mtian narrows the defmltlon of ”msured" for U!M coverage and plainly excludes Slattery
. due to the fact that he had UIM ccverage under his pohcy with Amencan States at the time of '
B ‘thc_? accident.
, {116} The issue of contractual arnbiguity is a question of law forthe court. Westﬁe/d -
. !ns Co. v. HULS Am.; Inc. (1998), 128 Ohio App 3d 270, 291. Any amblgumes are to be
'-construed stncﬂy agarnst the- insurer- and hberally in favor of the msured Towne V.-
: Progress;ve ins. Co., Butler App. No. CA2005—02—031, 2005-Chio-7030, 8. Amb:gui’fy exisﬁs -
. whéré t:pntraét iangnage js -suéceptible to fwo orn’tore reasonabi_e interpretations. Id. at 0.
{1I1T}A i’eview of .Mdtorisfs' insurance policy with Wohl reve_éls the fo_lldwing
ambigui_ty. Subsection two. of the definition attempts to limiit co‘Ve-rage by excluding ‘;[a]n
other person nCCupying you'r-covered‘auio who is not a named insured or an i_n'su'red fam-i[y‘
) | mhe'rnber for uninsured mofo;ist coverage under another 'nolicy.." '-Tlhis provision, which
Motorists méintains QXCiudeerlattéry from UIM coverage, ‘is reasdnéb[y 3us‘cepti'bie'to two
- mterpretatlons See Towne, 2005- Ohlo—TOSO at1[o. To Whatdoes ihe phrase “for umnsured
motenst coverage under the policy" refer? As reasoned by the dlssentmg opinion construmg |
'.the same prowmon in Safeco v. M’otonsts Mut. Ins. Co., Cuyahoga App No 86124 2006- .
Ohio- 2063
{1[1 8} "In the c‘asé at bar, the n'\a_jority has ‘ign-nred the fundarnental'ambIQUfty of the
key. p_rovisio’n in the policy. The polic';y language at issue is as follows: "Any other person
occupying. your coyered auto who.is not a named insured or an insuréd family member for
" uninsured mot-brists coverage nnder another policy.'
_{1{19} "In understanding this sentence, the ques_tio‘nis what the tail prepositional

phrase, 'for uninsured motorists'ccverage'under andtherpoiicy,‘ modifies. More specifically,
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'the questton is Whether that qualrfyrng tart modrt" es only an :nsured famrty rnember or

; whether the tatt atso modifies'a named ingured.’ |
{1]20} kg qurte clear that the quatrfymg preposrtronat phrase at the end ot the _
| polrcy sentence above modrf' es what tmmedrately precedes it. His notclear, however that |
the qualrfyrng tail reaches over and mod:t“ ies what is on the ether srde of ' or B |

{‘]]21} "Thus the ctause can be react 1o mean that UM/UIM coverage wrlt be provrded o
| ‘t_for- [a]ny _other,-person occupying your covered auto who is not a named insured o *_tor
| -utr-trrsdreo-metortsts- COvereg_e under anether policy.' But the c':la‘uee can also be read o

“mean that coverage will be avaitab!eto ‘{e}ny'other pereort oootrpying your :oevered. auto who

is not a named insured ¥ . xS ld,.at 1}29-32' (Karpinski, J., dissenting).

{1122_}_ The fact that the UiM deﬁnition_ is susceptib[e to two or .more reasonabte _
interpretatioﬁs regarding who qualifies as an "insured” urrder that portr'on of ttte policy resotts
- inan ambrgurty in the tanguage Subeectron two canbe rnterpreted to provide coverage to
anyone occupyrng the nhamed rnsured 's covered vehrote who is not (a) a named msurect or
(b} ar-r, insured tamlly m.ember for UM coverage under another poircy. Howev_er, subsection
two can asb be-interpreted to provide c.overa'g‘e to anyoneocoupying the narrred insured's
| covered vehrcte who is not (a) a. named 1nsured who has UM coverage under another policy,
or (b) an msured famr!y member who hae UM coverage under another polrcy |

{923} Ambrgurtres are typroatty cons‘trued in favor of the insured. See Towne at {I8.
Homrever, where the claimant's status as an "insured” un_d.er‘an insurance policy is at issue in
the case, atnbiguities are o be construed in -favor ot the polioyhotder not the claimant.
Westﬁe!d Ins. Co. v. Galatis, 100 Ohio St Sd 216 2003-Ohio-5849, 35. Thus, the questlorr
becomee whether rutrng that a permtssrve operator of a covered auto is entitled to UIM

. coverage favors'the polrcyhotder Wohl. See id. We find that it does.

{1]24} As stated Wohl's policy w1th Motonsts affords UM/UIM ooverage of $250 000

| - _ . -5-.
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per person and $500 000 per aoordent Thus the maxrmum amount Wohl could have

recovered under her own’ polroy is $250 000 in UIM benef ts Wohl obtarned a hrg her pavout

in recervrng the majorlty of the sett!ement money. She collected $499, 999 instead of

$250 000 SIattery then was able to pursue $250 000 in UIM benefits under Wohl's pohcy

In addrtron if Woht and S[attery were o have evenly split the $500 000 settlement, neither 7
' wou!d ha_ve been able fo pursue a UIM claim under.the Motorlsts policy because the |
" .$250,'_000_ﬁgure' metches the amount of UM coverage‘_a\'raiteb!e per person'un'der the
Motorists policy, | | | | o -
| -{1125} Our ruling beneﬁts Wohl in an addition‘al respect. _As the pottcyholder, Wohl
patrs prem!ums for UM/UEM ‘coverage to protect permissive users and passengers in her
| msured automobrle Contraotually, then, Wohl benefits when suoh users and paesengers are
elrglbte for the UM/UIM coverage for which she pays premiums. ' |
{1[26} We observe that our decrsron oonﬂrcts with the majority opinion in the Eig hth
‘Appellate Drstnct's treatment of this issue in Safeco 2006- Ohio 20863. However we
conolude that because of the amblgumes in the Motorists insurance po!toy Stattery- is not |
| excluded from UIM coverage, as the permissrve operator of a oovered vehlcte The trra[ oourt

',thus dld not err in awardmg summary judgment to American States and in awardmg UM

coverage to Slattery under the Motonsts -pohcy.

{127} Motorists' assignment of error is overruled.

{1128} - Judgment affirmed.

POWELL, P.J., and YOUNG, J., concur.

This opinion or decision is subject to further editing by the Supreme Court of
Ohio's Reporter of Decisions, Parties interested in viewing the final reported
version are advised to visit the Ohio Supreme Court's web site at: -
hitp://www.sconet. state.oh. us/ROD/documents/. Final versions of decisions -
are also available on the Twelfth District's web site att
http [hwww twelfth.courts. state.ol. us/search., aso
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" SAFECO INSURANCE COMPANY OF ILLINOIS, Plaintiff-Appellee vs,
MOTORISTS MUTUAL INSURANCE COMPANY, Defendant-Appellant

‘Ng. 86124

COURT OF APPEALS OF OHIO, EIGHTH APPELLATE DISTRICT,
CUYAHOGA COUNTY

2006 Ohio 2063; 2006 Ohio App. LEXIS 1891

Aprll 27, 2006 Date of Anpnouncement of Decnsmn

PRIOR HISTORY: [**1} CHARACTER OF
PROCEEDINGS: Civil appeal from Common Pleas
Court. Case No. CV-468752,

DISPOSITION: REVERSED.

COUNSEL: For plaintiff-appellee: WILLIAM R.
DOSLAK, ESQ., Middlebwg Heights, Ohio; LISA L.
PAN, ESQ. Pleasant Hill, California.

For defendant-appellant: RICHARD M GARN]:R
- ESQ, Daws &Young, Cleveland, Ohio.

_JUDGES: SEAN C. GALTAGHER, IJUDGE.
" COLLEEN CONWAY COONEY, P.I,
DIANE KARPINSK], J., DISSENTS.

OPINION BY: SEAN C. GALLAGHER

OPINION: _
JOURNAT, ENTRY AND OPINION

SEAN C. GALLAGHER, I.:

[*P1]  Appeltant Motorists Mutual Insurance
Company ("Motorists™) appeals from the judgment of the
Cuyahoga County Court of Common Pleas that granted
summary judgment in favor of appellee Safeco Insurance
Company of Illinois ("Safeco"), finding coverage was to
be afforded under Motorists' policy of insurance. Safeco
has filed a cross-appeal from the iral cowts
determination that liability was to be apportioned on a
"pro rata” basis, For the reasons stated below, we reverse

CONCURS; -

the decision of the trial court, enter judgment in favor of
Motorists, and find the cross-appeal moot.

{*P2] The following facts give rise to this appeal.
On June. 26, 1999, Elizabeth Heil was a passenger in a
1994 Toyota [**2] Camry that was owned and operated
by Diane Sielski. The . vehicle was struck by an
underinsured motorist whose carrier, Allstate, tendered
its policy limits of $ 25,000. Heil sought permission fo
accept the settlement without prejudicing the rights of

“any other insurance carrier and to pursue an undelmsured_

motorist ("UIM™) claim.

[*P3] Atthe ime of the accident, Heil was a named
insured under an automobile insurance policy issued by
Safeco. Safeco paid Heil § 225,000 under the policy's
uninsuredmderinsured motorists ("UM/UIM"} coverage.
The amount included $ 25,000 that was covered by the
underinsured driver's policy with Allstate, as well as §
200,000 in UIM benefits under Heil's Safeco policy. -

[*P4] Also in effect at the time of the accident was
an automobile liability policy issued to Diane Sielskd, the
named insured, by Motorists that specifically identified
the Toyota Camry on the declarations page of the policy.
The policy included UM/UIM coverage with a policy
hmit of § 100,000 per person and § 300,000 per accident.
Motorists denied a claim made by Heil for UIM benefits
under this policy on the basis that Heil was not an insured
under the policy. We shall address [**3] the relevant
policy language in our analysis below,

1*P5] Safeco filed the instant action against
Motorists for reimbursement of moneys paid n
settlement of Heil's UIM claim,, Safeco and Motorists

stipulated to all pertinent facts and damages. The parties
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filed cross-motions for semmary judgment. The tral
" coirt granted Safeco's motion and found that Hei was
entitled to UIM benefifs under the Moton_sts policy. The
trial court also ruled that the policies weye co-primary,

and Motorists was to reimburse Safeco with its pro-rata-

share of the $ 200,000 plus inferest at a statutory rate
from July 29, 1999.

[*P6] Both parties have appealed the trial cowrt's
ruling. This court reviews a trial court's grant of summary
judgment de novo. Ekstrom v. Cuyahoga County Comm.
College, {50 Ohio App.3d 169, 2002 Ohio (228, 779
N.E.2d [067. Before summary judgment may be granted,

- a gowrt must determine that "(1) no genuine issue as to .

any material fact remains to be litigated, (2} the moving
-party is éntitled to judgment as a matter of law, and (3) it
appears from the evidence that reasonable minds can

come to but one conclusion, and viewing the evidence -

- most strongly in favor of the nonmoving [**4] party, that

conclusion 1 adverse to the nonmoving party.” Stafe ex
rel. Dussell v. Lakewood Police Department, 99 Ohio
St.3d 299, 300-301, 2003 Ohio 3652, 79] N.E.2d 456,
citing State ex vel Duganitz v. Chio Adult Parole Auth.,
77 Ohio 5t 3d 190, 191, 1996 Ohio 326, 672 N.E.2d
654.

, [*P7] We also recognize that the interpretation of
an automobile liability insurance policy presents a
" question of law that an appellate court reviews without
deference to the trial court. Nationwide Mut. Fire Ins.
Co. v. Guman Bros. Farm, 73 Ohio 5t.3d 107, 108, 1995

_ . QOhio 214, 652 N.E2d 684. When interpreting an
_antomobile Liability insurance policy, if the language -

used is clear and unanbiguous, a court must enforce the
contract as written, giving words used in the contract
their plain and ordinary meaning. Cincinnati Indemn. Co.
v, Martin, 85 Ohio St. 3d 604, 607, 1999 Ohio 322, 710
NE2d 677. A clear, unambiguous underinsured motorist
coverage provision is valid and enforceable as long as the
provision is not "* * * contrary to the coverage mandated.

by R.C. 3937.18(A)." Mogre v. State Auto Ins. Co., 88
© Ohio 5t.3d 27, 28-28, 2000 Ohio 264, 723 N.E.2d 97.

[*P8)  [**5] We shall begin by considering
Motonsts asmgnment of error; which provides:

[*P9] ““The trial court committed reversible error by
granting summary judgment in favor ofplamtff
appellee/cross-appellant Safeco Insurance Company of
linois. "

[*P10] Motorists argues that Heil was not an
insured entitled to UM/UIM coverage under its policy
and therefore the trial court erred in granting summary
judgment to Safeco. We agree.

[*P11] The named insured under the Motorists

Page 2

policy is Diane Sielski, who was the driver and owner of
the vehicle in which Heil was a passenger. The liability
section of the policy defines an "insured" to include "any
person while using your covered auto." However, the
UM/UIM endorsement limits the definition of an insured
to "any other person occupying your covered auto who is

. not a named insured or an insured family member for

uninsured motorists coverage under another policy."

[*P12] Safeco makes a rather unpersuasive
argument that because Heil was defined as an insured
under the liability portion of the policy, she qualifies for
UM/UIM coverage by eperation of law in the absence of
a valid written rejection by the named imsured. This
argument [**6] is meritless,

[*P13] There is no dispute that the policy includes -
UM/UIM coverage with limits of § 100,000 per person
and § 300,000 per accident, which is equal to the amount
of Hability coverage. Under the applicable version of
RC 3937.18(C), a named insured's proper selection of
UMMM coverage is "binding on all other named
insureds, insureds, or applicants." Further, pursuant to the
Supreme Court of Ohio holding in Holliman v. Allstate
Ins. Co., 86 Ohio St.3d 414, 416-417, 1999 Qhio 116,
715 NE2d 532, "Nothing in RC 3937./§ * * *
prohibits the parties to an insurance comtract from
defining who is an Insured under the policy."

[*P14] ‘In rejecting a similar argument to the one
made here, the court in Mitchell v. Motorists Mutual Ins.
Co., Franklin App. No. 044P-589, 2005 Ohic 3986, held
that to apply the appellanf's logic "would limit the parties'
ability to define who is an insured for underinsured
motorists coverage. * * * Nothing in R.C. 3937.18, which
governs penmnissible terms for underinsured/uninsured -
motorists coverage, restricts the paIt1es freedom to
define [**7] who is and who is not an insured,”

[*P15] Indeed, R.C. 3937.18 does not mandate who .
must be an msured for purposes of UM/UIM coverage,
and the parties to the insurance contract are free to draft
and negotiate their own restrictions regarding who is and
is not an insured for various coverage. Id. No public
policy or statute prohibits this form of policy restriction.
Id. To hold that UM/UIM coverage must be specifically
offered and rejected with respect to passengers or other
unnamed  parties would contravene basic contract
principles allowing parties to the contract to define the
terms of the policy and to place testrictions on coverage.
As stated in Shepherd v. Scott, Hancock App. Ne. 5-02-
22, 2002 Qhio 4417: "This interpretation would require
that Motorists anticipate all the potential users of [the]
vehicle and to then offer UM/UIM insurance
accordingly. Such an mterpletatmn * % * {5 unreasonable
and unsupported by law."
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[*P16] Here, Diane Sielski's selection of UM/UIM

coverage was binding on all insureds, and the contracting

- parties wete free to limit the terms of the coverage and to

whom the coverage would apply. See Holliman, 86 Ohio
St.3dat 416-417. [**8] ' _

[*P17]

" definition of an "insured" for UM/UIM coverage - is

ambiguous and should be construed in favor of coverage.

‘The policy definition of 2 UM/UIM insured includes: "2.

Any other person occupying your covered auto who is

‘not a named insured or an insured family member for
uninsured motorists coverage under another policy.”

[*P18] Safeco argues that this should be read to

define an insured as any other person occupying your -

covered auto who (1) is not a named insured, or (2) is an
insured family member for uninsured motorists coverage
under another policy. In support of this argument, Safeco
refers to the "last antecedent” grammatical rule that
provides "Referential and qualifying words and plrases,
where no contrary inténtion appears, refer solely to the
Tast antecedent * * *™ [ndep. Ins. Agents v. Fabe (1992),
63 Ohio St.3d 310, 314, 587 N.E.2d 814, quoting Carter
v. Youngstown (1946}, 146 Ohio St. 203, 209, 65 N.E.2d
63. In considering the intention of the parties, we are
~ mindful that insurance coverage is "determined by a * *
* reasonable counstruction [of the contract} in conformity

with the intention of the parties as [**9] gathered from -

the ordinary and commonly understood meaning of the
language employed." King v. . Nafionwide Ins. Co.
C(1988), 35 Ohio St.3d 208, 211, 519 NE2d [380,
quoting Dealers Dairy Producis Co. v. Royal Ins. Co.
¢1960), 170 Ohio 5t. 336, 164 NE.2d 745, paragraph one
of the syllabus,

[*¥P19]. We find that the interpretation suggested by
Safeco is not a reasonable construction of the contract
and appears confrary to the intention of the parties. As
recognized in Mitchell, supra: "Generally, insurance
policies contain 'other insurance' provisions that attempt
to either vitiate or limit an insurer's Hability for covering
en insured's loss when another insurance policy also
scovers the -inswred." We find that a reasonable
construction of the contract here -is that the parties
intended to ‘exclude coverage for persoms who had
UM/UIM coverage under another insurance policy and
were neither a named insured nor an insured family
member under the Motorists policy,

(*P20] Safeco also argues that to read the abave

limitation to exclude coverage to a passenger who has.

separate UM/UIM insurance would be to enforce a de
facto "escape clause” and thwart public policy. An

"escape [**10] clause” declares that the insurer is not

Safeco also contends that the policy's -

liable to c_ovef an-insured if there is other valid and
collectible insurance covering the risk. 15 Couch,
Insurance (3 Bd. 2004), Section 219:36. -

[¥*P21]  "Other insurance” clauses, including
"escape" clauses, are not prohibited under Ohio law.
They are a valid attempt to allocate liability between
insurers, However, such a clause may be invalidated
when, as applied, the clause operates to reduce the
amount of UM/UIM coverage to which the msured is
otherwise entitled. See Midwestern Indem. Co. v.
Nationwide Mut. Ins. Cos. (Nov. 7, 1994), Clermont App.
No. CA94-05-032, 1994 Ohio App. LEXIS 5021 ; Curran
v, Hardware Dealers Mut. Fire Ins. Co (197 1), 25 Ohio.
St.2d 33, 2066 N.E.2d 566. '

[*P22] The public policy behind the uminsured

motorist statute is to protect an injured motoerist from

losses suffered at the hands of an uninsured maotorist that
would otherwise go uncompensated. See Midwestern
Idem. Co., supra; Clark v. Scarpelli, 91 Ohio St.3d 271,
276, 2001 Okic 38, 744 NE2d 719; Martin v
Midwestern Group Ins. Co., 70 Ohio S5t.3d 478, 1994
Ohio 407, 639 NE2d 438, paragraph one of the
syllabus. nl Thus, in determining the validity of an
[**11] exclusion of uninsured motorist coverage, a court
must determine whether the exclusion conforms with
RC 393718, Martin, 70 Ohio S5t3d 478, 1994 Ohio
407, 639 N.E 2d 438, at paragraph two of the syllabus.
If the exclusion is in conflict with the statute's purpose, it
is invalid and unenforceable. Id. at 480. :

nl Martin was superseded by amendiments to
R.C 3937.18, but the basic premises from Martin
cited herein remain unchanged. See Roberts v.
Wausau Bustness Ins. Co., 149 Ohio App.3d 612,
2002 Ohio 4734, 778 N.E.2d 594.

[*P23] R:C. 393718 mandates uninsured motorist
coverage where "(1) the claimant is an insured under a
policy which provides uninsured motorist coverage; (2)
the claimant was injured by an uninsured motorist; and
(3) the claim is recognized by Ohio tort law." Helliman,
86 Okhio St.3d 414, 1999 Ohio 116, 715 N.E.2d 532,
citing Martin, 70 Ohio 5t.3d at 481. As we previously
indicated, nothing in R.C. 3937.18 [**12] prohibits the
parties to an insurance contract from defining who is an
insured under the policy. Holliman, 86 Ohic St.3d at
416-417. The courts in two similar cases, Sheperd, supra,
and Mitchell, supra, found that a passenger was not
insured under a driver's policy because the passenger was
excluded from the definition of an "insured."

[*P24] Common sensé would' indicate that, in
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accordance with R.C. 3937.18, a person may obtain

- UM/UIM coverage under his own automobile policy for
protection in the event he is hit by an uninsured or
underinsured motorist, In addition, there- is pothing that
would prohibit that person from excluding as an insured

" any passengers in his vehicle who have their own policies
of insurance containing UM/UIM coverage.

. [*P25] In the instant matter, the Moterists policy
excludes Heil from the definition of an insured for

UM/UIM coverage because she had UM/UIM coverage

under another policy. Heil was the named insured under
the Safeco policy. In compliance with R.C. 393778,
Safeco provided its insured with UM/UIM coverage. We
find that the Motorists policy neither violates the [**13]
-purpose nor the language of R.C. 3937.78 and that Heil is
not an insured for purposes of UM/UIM coverage under
the Motorists policy. - :

[*P26] Safeco's assignment of error is overruled.
We reverse the decision of the trial cowt, enter judgment
“in favor of Motorists, and find the cross-appeal is moot.

Tudgment reversed.
This cause is reversed.

It is, therefore, considered that said appellaht recover
of said appelice costs herein.

It is ordered that a special mandate issue out of this
comt directing the Cuayahoga Cowunty Common Pleas
Court to carry this judgment imto execution.

A certified copy of this entry shall constitute the
‘mandate pursuant to Rule 27 of the Rules of Appellate
Procedure. .

COLLEEN CONWAY COONEY, P.J., CONCURS;

DIANE KARPINSKJ, 7., DISSENTS.
(SEE SEPARATE DISSENTING OPINION.)

SEAN C. GALLAGHER
JUDGE

N.B. This entry is an announcement of the court's
decision. See App.R. 22(B), 22(D) and 26{4); Loc.App.R.
22. This decision will be journalized and will become the
judgment and order of the court pursuant [**14] - to
App.R. 22(E} unless a motion for reconsideration with
supporting brief, per App.R. 26(4), is filed within ten
{(10) days of the announcement of the court's decision.

The time period for teview by the Supreme Cowt of
(Ohio shall begin to run upon the journalization of this -

court's atmouncement of decision by the clerk per App.R.
QUE). See, also, S.Ct.Prac.R. I, Section 2(A)(1).

DISSENT BY: DIANE KARPINSKT

DISSENT:
" DISSENTING OPINION
KARPINSKI, J., DISSENTING:

[*P27] Respectfully, I dissent because I disagree
with the majority iu its reading of Motorists' Policy for
uninsured motorist coverage.

[#P28] When the plain and ordinary meaning of the
language of an insurance policy is clear- and
unambignous, a court cannot engage in interpretation of
that language. Holliman v. Allstate Ins. Co., 86 Ohio
St3d 414, 418, 1999 OQOhio 116, 715 NE.2d 532
However, when "the language in an insurance policy is
ambiguous and [reasonably] susceptible of more than one
meaning, the policy will be liberally constiued in favor of
the insured and strictly against the msurer who drafted
the [**15] policy." Id., citing Derr v. Westfield Cos.

- (1992}, 63 Ohio 51.3d 537, 542, 389 N.E2d 1278.

[¥P29] In the case at bar, the majority has ignored
the fundamental ambiguity of the key provision in the
policy. The policy language at issue is as follows: '

Any other person occupying your covered
amto who is not a named insured or an
imsured family metnber for uninsured
motorists coverage -under another
policy. (Emphasis added.) o

[*P30] In understanding this sentence, the question
is what the tail prepositional phrase, "for uninsured
motorists coverage under another policy,” muodifies.
More specifically, fhe question is whether that qualifying
tail modifies only "an insured family member," or
whether the tail also modifies "a named insured.”

[*P31] The English language has a fairly rigid
syntax. As a result, modifiers must be near what they
modify. Because of the rigid word order of English,
college composition books in this country often designate
an entire chapter to the problem of the dangling or
misplaced modifier. It is quite clear that the qualifying
prepositional phrase at the end of the policy sentence
above modifies what immediately [**16] precedes it. It
is not clear, however, that the qualifying tail reaches over
and modifies what is on the other side of "or."

[*P32] Thus the clause can be read to mean that
UM/UDM coverage will be provided for "any other
person occupying your covered auto who is not a named
insured *** for uninsured motorists coverage under
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another policy,” But the clause can also be read to mean
fhat coverage will be available to "any other person
occupying your covered auto who is not a named insured
##% U The policy's plain language can be read i more
than - one way. PBeing subject to more than one
interpretation, the language is ambiguous. ,

[*¥P33] The‘majdrity never provides any syntactic

analysis of the disputed proviston, but any construction .

of the provision must begin with that kind of analysis.

And once the syntax is interpreted as ambiguous, the

policy mmst bé construed in favor of providing coverage
- to the insured. -

_ [*P34] The majority acknowledges Safeco's
argument based on the "last antecedent” grammatical rule
and even quotes the rule: ""Referential and qualifying
-words and phrases, where no contrary intention appears,

- refer solely to the last antecedeﬁt *EEN Indep. Ins.

Agents v. Fabe (1992), 63 Ohio St.3d 310, 314, 387
N.E.2d 814, [**17] quoting Carter v. Youngsiown 1946,
146 Chio St 203, 209, 65 N.E2d 63." Ante. The
majority ignores, however, this established mule of
construction. Moreover, finding no “"contrary intention"
in the policy itself, the majority proceeds to construe the
interition of the parties by turaing to what "generally,
insurance policies contain," The issue for this court to
decide, however, i1s what this policy says, not what
policies "generally” say. In skipping over the necessary

. first stage, "the ordinary and commonly understood

meaning" from the grammar of the sentence, the majority
has provided an analysis that is fundamentally flawed.

[*P35] Because the policy's language is ambignous,
I would affirm the judgment of the trial court.
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IN THE COURT OF APPEALS o kg | é 5'@
. TWELFTH APPELLATE DISTRICT OF OHIO.  Z4p, 2 5 5
‘ ' e o ...../QQ‘; R
'BUTLER COUNTY s tie, 10
A

| LINDA B. WOHL,

Plaintif, CASE NO. CA2006-05-123

" JUDGMENT ENTRY

-V - .

TYLER C. SWINNEY, et al.,

- Defehd.an’cs_—Appe!Iants. |

s court having been ruled upon, it is

The assignment of error pfoperiy before thi
er appealed from be, and the same-

the order of this court that the judgment or final ord
hereby is, affirmed. .

l't' is further brd_eréd that a mandate be sent to the Butler County',Court of

Common Pleas for execution upon this judgment and that a certified copy of this

- Judgment Entry shail constitute the mandate pursuant to App.R. 27.

Costs to be taxed in _complianc_e' with App.R. 24.

Yy -

| Presiding Judge -
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IN THE COURT OF APPEALS

TWELFTH APPELLATE DISTRICT OF QHIO

'BUTLER COUNTY
LINDA B. WOHL,
Plaintiff, - 1 CASENO. CA2006-05-123
- o . QPINION
Lvso | - 271212607

TYLER C. SWINNEY,
| "Defen‘dants—'Appeﬂan’ts.

CNIL APPEAL FROM BUTLER COUNTY COURT OF COMMON PLEAS
- Case No. CVO4 05 1423 .

- T. Andrew Vollmar, 1 South Main Street, Suite 1800, Dayton' Ohio 45402-2017 and Steven .
- Zeshandler, P.O. Box 15069, Columbus Ohio 43215, for defendant—appellant Motonsts
Mutuaf [nsurance Co. :

'James L. Slattery, Jr 506 East Fourth Street #503 Cmcmnatr Ohio 45202, defendant—
appeilee pro-se. _ .

ScottG Oery, P. Chnstnan Nordstrom 201 Courthouse Piaza S W., 10 North Ludlow Street,
-Dayton Ohio 45402, forthird party defendant—appe!lee Amerrcan States Insurance Co

'BRESSLER, J.

{1]1} Defen.dént-appelléht, Motérists Mutual Insurance Company ("Moforists”),
| appeals a decisién of the Bﬁt—!er County Court of Common rDIeas denying its moti'oh for
summary ;udgment and granting summary judgraent in favor of third party defendant—

appeuee Amencan States Insurance Company ("Amerrcan States“) in a dispute mvolvrng
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| Butlet CAZQOS-OS—‘IZd- ‘:
-'undetinsu red motorist cOverage -Moton‘Sts also appeals a j udgmententty finding in favor of )

:, 1 James J. Stattery, Jr on Statterys oomplasnt agalnst Motonsts and on Motonsts counterc!a|m
. agalnst hlm We aT'Frm -. | |

{1]2} On the evening of June 16, 2002 a vehlcle dr:ven by Tyier Swrnney colhded |
wuth a BMW roadster drwen by appellee James Slattery ata West Chester mtersechon The
: BMW was owned by Linda Wohl, who occup|ed the passenger seat. The acmdent occurred
when Swmney negttgently turned iett into the path of the car operated by Slattery Both Wohi |
E and Slattery suffered extensive i injuries as a result of the oollls.»on

{113} At the time ot the aocndent Wohl had an automob:!e msurance pohcy with
Motor:sts wh[ch covered her 1996 BMW The coverage provided unmsuredlundennsured
("UMIU!M“) |imltS of $250 000 per person and $5OO 000 per acmdent Slattery had an
- automobrle pohcy wath American States d. b a. tnsurQuest Slattery's policy provided UM/UIM A
l:mtts of $12 500 per person and $25,000 per accident. Swmney was msured under an “
' automoblle pohcy |ssued by Progresswe insurance Company ("Progresswe“), witha snngie
' I:mxt coverage of $500,000. ' | |

{1{4} Woh! and Slattery filed separate suits agamst Swmney, wh!ch were
consotldated by agreementof the pa_rttes. ) _,S[atter_y s case against Swmney included a claim
for um oo\t-erage from-Motorists.' The parties agreed fo a setttement releaeing Swinney
whereby Progresswe would pay the full $500,000 coverage amount fo Wohl and Slattery,
aliowmg them to aflocate the funds amongst themselves. Slattery requested that Motor:sts
agree to the settiement hased upon a proposed aliocation of $499,999 to Wohl and $1 to

Slattery. Motorists assented but informed Slattery that he did not quahfy as an “msured"

~ under the UM/UIM portion of its policy with Wohl.

1. Linda Wohi did not sue Motorists for UM/UIM coverage, and is not a party to this appeal.

o
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{1]5} Moto'rists filed a counterciaim against Slattery and a third party com.ptairtt,
| agamst American States Motorlsts sought a declaratory ;udgment that Slattery was not an
tnsured for UM!UIM coverage under Motorlsts' pohcy with Woht Motonsts stipulated that .
: Statterys damages were at ieast $250,000, thus makmg the i insurance coverage the centrat'
' |ssue in this case. | | |
s {§6} The parties fite.d sross-motions' for summaryjudgme‘nt. The t'ria_t co_urt_ issued a
| '_decis_idh- on Aprif 11, 2006 overruliné Meto_rists"motton and granting American -States'
mbtion 2 The fetlewstg month, in eccord'ance- 'vyith its April 11 decisidn and the.stip-u'lated

| damages the court issued an entry grantmg judgment in favor of Slattery on his complamt |
. and on Motonsts counterclarm agamst him. The entry stated that Slattery was to receive
| $249,999 in UIM benefits from Motorists. Mt_)t'orlsts timely appealed, raising one asSIgnment
of error. o -
{f7} ) This "cou’rt conducts a de novo revi,ew of the trial court's sumtnary _judgment
| decision. Bgrgess v. Tackas (1998), 125 Ohio App.3d 294, 296." Summary judgment is |
' ptoper \r\rhere there are ho gendine issues ot -materiai fact, the tﬁdving party is entitied to
- judgment asa matter of taw and reasonabte mmds can only come to a concluston adverse
- tof the nonmoving party construmg the evidence most strong y inthe that party s favor. Civ.R.
,56(0). See, ais_c,Hartess. v. Willis Day -Warehousmg Co. (1978), b4 Ohio St.2d 64, 66. The .
'-rr]oving bar‘ty.'bears the initial bu‘rden dt informing the court ot the basis for the motion, and
| demqnstrattng the absence of a genuine issue of material fact. Dresher v. Burt 75 -Ohi_o
© stad 280, 293, 1 986-Ohio-107. tt the moving party meets its burden, the nonmaoving party

has a reciprocat:-burden to set forth specific facts showing a genuine issue for trial. 1d. We

2, As the party against whom American States' summary judgment motion was made, we construe the facts in
favor of Motorists on appeal. See Civ.R. 56(C). See, e. g Befl v. Berryman (2004), Franklin App. No. 03AP-500,

2004-Chip-4708.
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“are mmdful of these burdens in rewewmg Motorists' coie assrgnment of error,

{1[8} Assrgnment of Error No 1

{1{9} "THE TRIAL COURT ERRED IN RULING THAT SENATE BILL 97 R.C.
”SECTION 3937 18, AS AMENDED OCTOBER 31 2001, REQUIRED MOTORISTS TO |
COVER JAMES SLATTERY FOR UM!UIM COVERAGE WHEN THE MOTORISTS POLICY '
| LANGUAGES EXCLUDES NIR SLATTERY FROM THE DEF!NITEON OF 'INSURED' FOR
. UM/UIM COVERAGE " |
| {1]1 0} Both Slattery and Amencan State*s maintain that Siaﬁery should be afforded ,
| UIM coverage because the deﬁnrtlon of "msured"-under the UIM section of Motorists' policy
wnth Woh! is amblguous and should be construed in favor of coverage for Siaﬁery h

{1]11} Motcnsts argues that S!attery and Amencan States are foreciosed from |
addressmg the issue of amblgwty on appeal because thati issue was not dlscussed in the trial
couris demsnon Itis axromatrc that a party cannot raise new issues or Iegal theorles for the
first-time on appea{ Layv Chamberfam (Dec 11, 2000) Madlson App. No. CA99-11- 030 at
.21 Far!ure o ralse an issue before the trial court results in warver of that issue for appe[late
purposes State v. Awan (1986) 22 Ohio St.3d 120 sy[labus However, the record shows
tha‘c Amerlcan States ‘motion for summary 3udgment raised the issue of amb1gu1ty in the
insurance poitcy Because we cortduct a de novo revrew of the tnal court's ruiing on
summary judgment we are not confined to those lssues d1sposed of by the trial court's
dec;stcn Burgess V. Tackas (1998) 125 Ohlo App.3d 294 296

{fi1 2} The Motonsts policy issued to Wohi that was in eﬁec‘{ atthe time of the acc:ldent
inciuded_ an ‘endorsement defmmg an "1nsured" for UM/UIM coverage as: |

{913} '1 You or any family member.

7{1{1-4}: "27 Any other person occupying your covered auto who is n‘ot a named
_i‘n‘sured_ oran rnsured fémily riember for uninsured motorist corferag.e under another policy."

4. _
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(Emphasis omitted.) o |

| {115} ‘Motorists maintains that the language in subsection two of tﬁe above "insured"
déﬁniﬁbn naféows the deﬁnitibn of "insured" for UIM coverage an_d plain'Iy excludes Siéﬁew | |
due o the fact'f.hat he had UIM co';'erage ﬁnder his policy wiih Ameriqan States.at th-é time of |
'_ the accldent 0 o
{'[['!6} The issue of contractual amblguaty isa quest:on of 1aw for the court. Wesfffeid
E Ins Co. v. HULS Am Ine. (1998) 128 Ohio App. 3d 270, 291. Any amb:gu;tles are to be
Aconstrued strrcﬂy agamst the - msurer and hberaliy in favor ‘of the msured Towne v.

'Progressrve !ns Co ButierApp No CA2005-02-031 2005- OhIO 7030, 1]8 Ambigmty exists
where contract Ianguage is susceptible to two or more reasonable mterpretahons. Id. at 19.

- M7 A're'view of M_oforists‘_ ihsurénoe bolicy Vwith Wohl. ré-veais the fol[oWi_ng -

arﬁbigu—ity;' Subéectioﬁ fwo of -the'deﬁnition attempis to limit cerfage by excluding "[ajny
| other person occupymg your covered aum who is not a named insured oran insured famﬂy
g member for umnsured motorist coverage under another poltcy " ThIS provision, Wthh
: Mot_ongts mal_ntams_ excludes Slattery from U!Mcoverage, is reasonabiy susceptible fo two -
intérpretaﬁéhs. See Towne, -2005—tho.-7030 at99. To wha’t does the-phraée "for-uninsured
| mo{oriéi coverage Undefthe p.olicy" refer? As reasoﬁed by the dissenﬁng opi'nion construiﬁ:g
the same prows;on in Safeco v. Mofor:sts Mut Ins. Co., Cuyahoga App No. 86124, 2006- .
Ohio-2063: -

: (418} “ln the case at bar, the majority has ignored the fundamental ambi'gufty of the
key pro\{ision in- the policy. The pélicﬁr"language at issue._is as follows: "Any other person
' _occdp&ing ybur covered auto who is not a named inéured or an insured family member for -
' un@nsuréd motorists cbverage under another policy.'

{1{19’} “In understanding this_sentence, the questibn is what the tailprepositiohél -
.' phrase, for U!;li!.'-\éUTEd motor'ists'coverage under another_policy,' modifies. More specifically, |
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- the questron is whether that quahfymg tail modrfres only ‘an insured family member or
'“ whether the tazl also mod:’r" es'a named msured' / | | | -
_ {1]20} EE ?“Jt is qurte cle‘ar-that the qualrfymg' prep_ositional phrase _a’r tne end of the
| poircy sentence above _modiﬁee.what immediately precedes it. It is no’r clear, however, th-a’_r
the qualrrvrng' tail reaches over and modifies what is on the other side of or.
.{1[2_1} "Thus tn_e clause can be read fo mean that UM/UI M'coverage will be provided
for "[a]n'y'_other.pereon occupving your covered auto who is not a named insured * * * for
~' -uninsured.‘rnoﬁarists coverage -ur-rder anot'ner policy.! But .the clauee can a!so.‘ be read to
-Imean that coverage le be available to "[a]ny other person occupying your covered auto who
) [ not a named insured * **.' " Id. at 1129-32 (Karpinski, J. dlssen’iing) |
{1I22} The fact that the UIM defmr’uon is susceptible to two or more reaeonab[e '
_'interpretatzons regarding who qualifies as an "insured" under that por[ron o_f the policy resulte
"in an ambiguity m the la‘nguage. Subsedion ‘two can be in_te_rpreted to provide _coverage to
;enyone_occupying the named insured's covered vehicle who is not (aj a named 'ins'u_red-, or
(b} an r'nsure.d family member for UM coverage under another polidy. Hciwev,er subsection
two can also be interpreted to provrde coverage fo anyone occupylng the named insured's
covered vehicle who is not (a) a named insured who has UM coverage under another pohoy
| or (b) an lnsured famlly member who has UM ooverage under another pollcy |
{1[23} Amblgurtres are typrcalfy construed in favor of the insured. See Towne at ¥8.
| - However, where the clarmant s status as an"insured” under an insurance pohcy is atissue in
=tlf.re_c‘:_as;e, arnbigui’ries are to be construed in favor of the policyholder, not the claimant.
Westfield Ins. Co. v. Galatis, 100 Ohio St.3d 216, 2003-Ohio-5849, {35. Thus, the question
~becomes whether ruling fhat a permissive operator of a covered' auto is entitied to UIM
coverage favors the policyholder, Wohl, See id. VWe find that it does.

{1[24} As stated, Woht's policy with Nlotonsts affords UM/UIM coverage of $250,000
" - % APPENDIX26
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| pel‘ person and $500 000 oer accldent Thus the mammum amount- Wohl could have
| recovered under her own pohcy is $250 000 in U!M benef“ ts Wohl obtalned a higher payout
in recewmg the ma;onty of the settiement money. She collected $499 999 instead of.
$250 000. Slattery then was able to pursue $250 OOO in UEM benef ts under Woh! s pohcy
| In addition, if Wohi and Slattery were to have evenly Spht the $500_,000 settiement, nelthe!‘ _
rvvoul-d have be’en able to pu.rsue a UfM'claim under the.Mct'Orists policy'be'c;ause' the |
"'$250 000 fi igure matches the amount of UIM coverage available per person under the -
. Motorists pollcy | |
{1125} Our ruhng benefits Wohl in an addrttona[ respec’f As the pollcyholder Wohl.
pays premlums for UMIUIM coverage to protect permrssrve users and passengers |n'her‘
| iosuredrautorﬁobﬁe. Cont_ractually,'then, Wohl.beneﬁts when eu-ch ueers-ahd passengere are
elig’ibie for the UM/UIMcoverage for whic_h- she pays 'p rerﬁiums.
| {-1126}'7 We observe ihat our decision:conﬂicts‘ with the'hjajority opinion in the Eighth
Appeliefe' District's treatment of'ltﬁis issue in Safeco 2006-Ohio—2063 However VWe
conclude that because of the ambIQUItIES in the Motortsts insurance policy, Slattery is not
exc!uded from UIM coverage, as the permesrve operator of a covered vehrcle The trial court

thus dld not err in award;ng summary Judgment to Amerlcan States and in avvard:ng UIM

coverage to Slattery under the Motorists policyf '
- {1127} Motorists' assignnﬂent of error is overruled.

- {9128} Judgment affirmed.

'POWELL, P.J., and YOUNG, J., concur.

This opinion or decision is subject to further editing by the Supreme Court of
Ohio's Reporter of Decisions. Parties interested in viewing the final reported
version are advised to visit the Ohio Supreme Court's web site at:
hittp:/iwww.sconet state.oh.us/ROD/documents/. Final versions of decls:one
are also available on the Twelfth District's web site at:

htip://www twelfth.courts.stafe.oh.us/search.asp
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IN‘THE COMMON PLEAS COURT OF BUTLER—COUNTY, (8)i110)
' - CIVIL DIVISION ' :

' Linda _B.V‘Wohl,r | © i CaseNo.CVO4 051423
» Plaindil
v ‘ | - Judge M.ibhaei J; Sage
Tyler C. Swimney, etal. ' '
" Defendants .
A

American States Ins. Co, dba ~ o : o e
‘ ; ple Order
InsurQuest Tns. Co. ' ] Final Appedia _

Third Party Defendent

JUDGMENT ENTRY

) This matter came before the Court pursuant 1o 2 Motion for Summary Judgment ﬁled by
. .Motonsts Mutual Insurancc Company on Ianuary 13, 2006 and a Cross- Motion for Surmmary-
Judgment ﬁlcd Fabruary 23, 2006 by Thn'd ~Party Defcndant American States Insuranoe

| Company dba InsurQu&st Insurance Company. After reviewing f.he cnmpctmg Motlons for

g Surﬁmaryrludgment including supporting and. oppo sing Memoranda filed by Motonsts Mutual,
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 American States, and James T, Slattery, Jr. on April 11, 2006, this Court issued a dacigion
granting the Motion for Simmary Tudgment of Third-Party Defendant Ametican Statos and
denymg the M.otion for 'Summm'y'lud-gl'n_aem of Motorist, Consistent with this decision as well as
the previously filed stipulation of the paﬂ:ias with Iiésp'ectrto the damages sustained by Defendant
James 3. Stattery, Jr, this Court determines that James J. Sattery, Jt, is anﬁqe& 0 underinsared
meforist bcnaﬁxs fmm Defendant Motorist M;;tﬁal Insurance Company .in‘ the amount of '
$249 999 00 The Court hereby grants judgmient m favor of James 3. Slattery, Jr.on hig |

: Complamt agamst Motorists and on Motorists countcrclalm against James J. SIaﬁery, Ir. All

other clanns remain pendmg. This is a final appeaiable order and there is no just reason for

delay, = -

Copies to: Counsel of Record.
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1J. Sage
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BUTLER
R 1120
e CINDY C"*Rf EﬂE{E
—CIERK
- 'f' . COURT OF COMMON PLEAS
| . | BUTLER COUNTY, OHIO B
"LmdaB wOm, * . CaseNo. CV2004 05 1423
: L
Plamtlff % . Judge Sage
*® : .
BAA CE
- *
- Tyler C. Swmney& Lk
* James J. Slattery, Jr. & : o
Motorists Mautual Insurance Co., *
Deféndants, *
V. *
American States Ins, Co. d.b.a. Ly
Insurquest Ins. Co . .
*
Thjrd Party Dcfendant *
£
 DECISION .

ThlS matter comes before the Court on vanous motions for summary

Judgmcnt ﬁled in the Butler County Court of Common Pleas Defendant Counter

Claimant, Thlrd Party P1a111t1ff Motorists Mutual Insu;rance Company (heremafter ‘

“Motonsts”) filed its motmn for summary Judgment on I

Party Defendant American States Insurance Company (heremafter ‘American

amary 18, 2006, Third-
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g States”) filed its cross motion for summary Judgment on Februa,ry 23 2006 AII

. ‘partles ask thls Court to ﬁnd that the standard for summary judgment has been met. -

STATEMENT OF FACTS

_’Iin's ¢ase arises out ofa ﬁibtor_ vehicle aceident, which occurred on June-16,

. 2002. Qn' that date; Tyler C. Swinney neg]_.igelitl.y operated a motor vehicle eauéiﬁg
At the time ef-the'

it to eoﬁjde with a '%/ehicle being opefaied'by James J. Slattery, Jt.

'Vace1dent, Mr. Slattery was dnvmg 21996 BMW Z 3 automobﬂe owned by Lmda o

‘- Wohl Ms ’Wohl was a passenger in the vehlcle at the time of the acmdent. MI

Slattery andMs Wohl r’ecewed extenswe m;unes in the aceldent
At the time of the aeczdent Ms Wobl had in effect an automoblle hablhty

- '_msurance pohey 1ssued to her by Moterists The pohcy covered the 1996 BMW Z-3 '
| mvelved in ) the acmdent The umnsured/undermsured motonst provxsmns of Ms :

- Wohl 8 pohcy through Motorlsts prowded coverage of $250, OOO per person. Mr.

Swmney had 2 $500 OOO combined smgle 1imit of eoverage issued by Progresswe

: Insurance C(_)mpany.

Furthermore, Mr. Siattery was also the named insured on an insurance
contract issued by American States. The American States pelicy had

ﬁnineuredfuﬁderihsured motorist mit of $12,250 per person. Following the ,

- accident, Ms. Woht and M. Slattery both filed suit against the tortfeasor, Mz,

' Swinriey. "Those cases have been consolidated into the instant case.

APPENDIX 31
|




leSage
eas Conrt
aty, Ohie

' ‘Motorists policy.

On May 26, 2005 Progessive Inéu_rance Compauy effered i'ts policy limits to
settle the claims of Ms “Wohl and Mi Slattery Ms Wohl and Mr. Slattery agreed

that $499 999 of the tortfeasor 5 msurance went to Ms ‘Wohl and $1 went to Mr.

- Slattery

Mr Slattery s Iawsmt agamstMr Swmney also meluded a claim for

undennsuxed motorzst coverage from Motorists. Mr Slattery claJmed that he was

enutled to recover undermsured motonst beneﬁts from Motonsts beeause he

- reeewed only $1 of the SSOO 000 combmed smgle fimit of the tortfeasor In addltlon
| Mr Slartery cla.tmed he was apenmsswe 0perator of Ms 'Wohl’s 1996 -BMW Z-3
B and therefore an msured” under the Motonst policy. Mr. Slattery never pursued

: .wldennsured metonst beneﬁts pursuant te the pohcy issued by Amencan States.

Motonsts ﬁled a Th;rd-Party Complamt for deela:caiory Judgment agmst

' Amencan Staies askmg this Court to detenmne asa matter of law that “I ames
- Slattery does 1ot meet the deﬁm‘aen of an msured under the Motonsts Mutual

‘Insurance. Contract a:ud James Slattery is not Aeuutled to Vany unmsured or

uuderiﬂsured motorist coverage.” American States filed an Answer to the Complaint

.. on October '173,' 2005 denying the claim that Mr. Slattery was not an insuxed under the

v

S

On January 13, 2005, Motorists filed its motion for summary judgment

_ asking this Court to determine that Mr. Slattery is not an. ins_urfed_ under its insurance

~ -contract, and that he is not enfitled to :eeover underinsured motorist benefits fr_om
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Motonsts 031 February 23 2006 Amencan States ﬁled its memora.ndum contra
' Motonsts’ motlon for. summary }udgment and crogs motxon for summary judgment

. assoc:1a.ted w1th the declaratory relief requested by Motensts T]:us Court has read

the relevant motlons and memora:ada and is now ready to render a deczsmn.

| LEGAL STANDARD FOR A MOTION FOR SUW{ARY JUDGMENT

A motlon for summazy _]udgment shall only be granted When there is no

| ‘ genume 1ssue of any matenal faet and the mevmg party 1s enntled to Judgmeni as a
: mai_ter_of Taw. Summary Judgment shall not be granted-upl'ess it appears_from thc 7_
Aevidence thet d'easdnable minds ceuld-come to Abut ode conclesion and that .' ‘. |

B | conclusmn is adverse to the party agamst Whom the motion. is made In rev1ewmg 2
' Motmn for summary 3udgment the mferences to be drawn from the underlymg facts' o
must be wewed in the hght most. favorable to the party opposmg the Motion. Clv R. |

| ‘56((3) T emple A Wean Umted, Inc. (1977) 50 Ohlo St.2d 317 “Ona Motlon for |

summ_ary Judgmen‘t,‘ the non-movant is entitled 10 have any conﬁlctmg_ evi dence :
construed in its favor. Bowen v. Kil Kare, Inc. (1992), 63 Ohio St.3d 84.

Summary judg;mer'it isa i)roeedural device to temﬁnate 1itigaﬁen and to avoid

- formal 11‘1&1 when there i nothm gto try It must be awafded with cautlon1 resolvmg

doubts and construing evidence aga:tnst the moving party, and granted only when it

o appears from the ev1dentlary matenal that reasonable mmds can reach only an

adverse conelusmn as to the pafcy opposmg the motion. Norris v. Okw STD 0il Co.
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L (1982); 70 Ohio St.2d 1. Beeet-lse summary juégment.is a procedtiral device fo.

: termmate hﬁgatmn it must be awa:rded mth ca.utlon Doubts must be resolved in

- ex1sts Where competmg reasonable mferenees may be drawn from undlsputed

- underlymg ewdence or When facts presented are uncertam or mdeﬁmte Duke v.

| Sanymeml Prodacts Co. ( 19’?2), 31 OhJO App. 24:1 78.

| 'meet with regard to summaxy Judgment Drésher v. Burt (1996) 75 O]:uo St. 3d 280 '

At 293 The Court stated n Dresher the fo]lowmg,

favor of the ncn-movmg pa:r’cy Osbome v Lyles ( 1992) 63 Ohlo St 3d 326..

A eourt may be wa:rranted in holdmg that a genwne issue of matenal fact

The Supreme Court of Ohio has set forth the burden that gach party must -

“[T]he movmg party bears the initial burden of demonstraﬁng that there are
no genuirie issues of material fact concerning an essential element of the

_.opponent s case... [I}f the moving party has satisfied its initial burden, the
nonmoving party then has a reciprocal burden outlined in Civ. R, 56(E) to set

. forth speclﬁc facts showing that there is a genuine issue for frial and, if the.
nonmovant does not so respond, summary judgmen“t, if eppropnate shall be

- entered agaxmt the nomnovmg party.”
T For the pmpeses of this su.mmary Judgment motion, this Court has eareﬁllly

rev1ewed all of the ev1denee, meludmg the pleadmgs and any sUpuIanons, filed in

this e‘ase* Murphy v. Eeyr;afdsburg (1993)’, 65 Ohio St.3d 356.

: APPLICATION OF SUWARY'JUDGMEM STANDARD

For summa.ry judgment to be granted there can be no genuine issue of

material faet, and the movmg party must be enntled to Judgment as a matter of law.
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Motonsts argues that Mr, Slattery is not a:o msured” lmder the i insurance ooniract _
.- between Motonsf;s and Ms Wohl, Amencan Staies argues that M. Slattery, as the
ponmsswe 0perator of Ms, Wohl's 1996 BMW Z3, wiould indisputably quahfy as
. an msured w1th respect to the liability coverage of the Motonsts policy. The

' de'ﬁiaitioﬁ_of an “i_lisured”' under the liability. coverage of Motorists’ insurance

contr_aot reads as followsﬁ
Insured as used in this enddrsement means:

1. You or any fanu}y member for the omcrshlp may onter use of
any auto or trailer. :

2 Any person using your covered auto *x X

' However Motonsts argues that it narrowed the deﬁmtlon of “msured” for the
7 pmposes of undennsured/umnsured motons-ts ooverage through Endorsement PP 70

_ 07 0101 BndorsementJ?P 70 07 0101, enuﬂed “UNINSURED MOTORIST

COVERAGE - OHIO,” staiesmrelevant pait:

Part C— Unmsured Motonst Coverage is replaoed by the followmg

o INSUR}NG AGREEMENT

- Al We _wi]l pay compensatory damages which an insured is legally
entitled to recover from the.owner or operator of: :

1. An uninsured motor vehicle as defined in Section 1, 2, and 4 of the
_deﬁmtlon of uninsured insured motor velm:le beoause of bodily
a. Sustamed by an msured and
b.- Caused by the accident
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. Therefore the hablhty coverage of msureds mcludes occupants of covered vehlcles -
' -deﬁniﬁcn_ pursuant o the ucineuredfundeﬂnsm'ed motorist coverage.

motorlst el-aij:eis (ietenejned the stetutory law in effect at the time the contract for
I -, a,utomobﬂe habzhty Ipsurance was entered into controls the nghts and dutxes of the
A‘-"contractmg partzes Ross v, Farmers Ins Group af Compames (1998) 82 Ohio

'- St 3d281 syllabus 692 N E. 2d ’732 In the imstant case, the Motorlsts policy was-

' _;ssued on February 7, 2002 At that time; Ol:uo Rewsed Code §3937 18 prcmded in

2. _ An unmsured mator vehicle as defined i in Section 3 of the definition .
" of uninsured motor vehlcle because of bodlly In]ury sustamed by o
an insured, ¥ * # _ _ o

. B, - Insured as USed in the endorsement means:

- 1.7 You or any family member
2. Any other person oceupymg your covered auto who is not a ne:med

_ insured or an insured family memb er for unmsured mototist
© . coverage under ano’cherpohcy

but Motorists has attempl}ed to exclude a port:{on of these occupants from its

L AmmcanAS)ta,tes argues that when the scgj;e of cove‘rege in an underinsured

relevant part

BE(® If underinsured motofist coverage is included in'a policy of insurance, the
undetinsured motorist coverage shall provide protection for insureds
thereunder for bodily injury, sickness, or disease, including death, suffersd by
any insured under the policy, where the limits of coverage available for ‘
payment to the insured under all bodily injury liability bonds and insurance
policies covering persons liable to the insured are 1ess than the limits for the
undermsured motorist coverage. -
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an undennsmed motonst claim bronghf by Mr Slattery since Mr. Slaitary is an

' ,covered auto and an insured under hab1hty coverage Motonsts deﬁmtmnal

'3hm1t-a1:1011 of an insured is unenforceable be:causc it is cantrary to the Iaw.

I contract Ianguage clearly excludes any occupant of an msurcd vehicle Who was the '
named. msuzed on- another pohcy for unmsured/undennsmed coverage In support of
their posmon, Motonsts relies on Shepherd v Scotr (0]310 App 3‘"d D1st) 2002~

| 'Oh10~4417 The Court finds Motonsts rehance on ﬂus case mlsgmded as Shepherd

| l;(OhJD App 1{)&‘ DlSt ), 2005 0h10—3988 In Mztchell the court found that the
- clazmant d1d not quahfy as an msured under the unmsured/undennsured coverage
: because.the clam‘:eant was a namad msurcd or an msured family member under

anotheriaolicy However, even though the Court in Mitchell discussed the same.

reievant subsectzon (C) supra.

Amencan States argues that this Ianguagc spec1ﬁcaily requires coverage for

msurcd under the pohcy Smce Mr Slaﬁery was a penmsswe user of Ms Wohl’s

Motonsts argues that the deﬁm’non of insured utilized in the insurance

mvolves an older version of R.C. §3937.18, Whmh does not apply in the znstant case.

I_n addltlon Motorlsts a.Iso rehes on Mitchell v. Motorzsts Mutua! Ins Co

versmn of R. C §3937 18 that applies in the mstant case; 1t dld not examine the

The apphcable version of R.C. §3937 18 is the version that wés in effect on

February 7, 2002, when Ms. Wohl entered into the cor:ct_ract for insurance vmh
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. Motorists. ’:[herefére,_Mr.‘ Slattery is an i;ism*_ec_i under the Motorists policy of -

- When wewmg the emdence ina hght most favorahle to American States tlus Court .
- does not ﬁnd the argmnents of the Motonsts Well-takcn Motonsts motion for -

'summary judgment 1§ hereby DENIED Accordmgly, Amencan States also ﬁled a

B favorable to Motorists: Amcncan States’ motlon for su:mmary judgment against

'Motonsts is well taken and hereby GRANTED

- ﬁled by ‘both Amencan States and Motonsts ThlS Court ﬁﬂds the arglments of
. Motor;_s’;s not well-taken, and its motion for summary judgment | 18 he_reby DENIED .

-This Court finds the arg_uﬁents of Ameérican States well-taken, and ifs motion for

insurance.

Thls Court is now addressmg Motonsts monon for summary Judgment

motlon for summary Judgment All evidence must be constmed na hght most

CONCLUSION

TI?us matter came before the Court on the motions for surmmaty Judgmcnt

summary judgment is bereby GRANTED.
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Scoit G. Oxley _
901 Courthouse Plaza S.W.

10 N. Ludlow St.
. 'Dayton, Ohio 45402

T. Andrew Vollmar

 One Dayton Center, Suite 1800
. One South Main Street

Dayton, Ohio 45402

© James Slattery, I
- 119 E. Court St.

Cincinnati, Ohio 45202

- William Kathman

_=Jay Vaughn
‘PO Box 6910
+ Florence, Kentucky 41022

- Steven Zechandler
"~ PO Box 15069

.Coluinbus Ohio 43215

. Timothy Heather '

312 Elm, Street Suife 1850
Cincinnati, Ohio 45202
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As Passed by the House

- 124th General Assembly

Regular Session - ~Am, Sub. 8. B. No. 97

2001-2002

.SENATORS Nem, Wachtmann, Mumper, White, DiDonato, Austria, Amstutz,
Coughlin, Finan, Harris, Hottinger, Spada, Armbruster, Randy Gardner,

' Robert Gardner, Carnes, Johnson :
REPRESENTAT[VES Caivert Goodman, G. Smith, Schaffer, Faber, Olman,
, Fessler, Husted Jolwette Wolpert, Evans, Kiupinski, Blasdesl, DeWine, -
Stapleton, Schmidt, Hoops, Schurmg, CEancy, Lendrurn t’-‘lowers. Hughes,

7 Retdelbach Seitz, Raga Ho!lister, Roman, N:ehaus, Hagan Collier, Alisn,
Driehaus, Dgg, Otterman, Peterson, Young. Damschroder, Willlams, Latta,
 Waebster, Schnsider, Kllbane, Metelsky, Gilb, Gor\e Carey, Rhme,
Womer Ben}amin Sferra, Widowfield, Coates Carmrchaet Me‘tzger, ‘White,
Flannery, Kay, Distel, Salerno .

A BILL

'To amend sections 3937.18, 3937.181, and 3337.182 of
the Revised Code to revise the Un:l.nsured and ' 2
Underlnsured Motorist Coverages Law ‘ 3
BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF OHIO:
Section 1, That. sections 3937,18, 3937.181, and 3937.182 of . 4
the Revised Code be amended to read as follows: 5
Sec. 3937.18. (A) He—mubomobile : .
Idabidits Any policy of insuraﬁce dpppaetng delivered or igsued for
iv in this state with respect anyv _motor vehicl
racgistered or incipally gara in iz gtate that insure
against loss resulting from liability imposed by law for bodily 10
- ‘ . APPENDIX 40
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11
12
13
14
15
16
17

injury or death suffered by any person arising out of the

ownership, maintenance, or use of a motor vehicle simii—be

18
19
20
21

22

.23
z4
25
26

27
28
29
30
31
- 32
33
34
35
36
37
38
39

uninsured motorist coverage. underinsured mo ;g;;,gt coverage, or . 4D
both Lmlnsuggd and underinsured motorist coverages. - : al

Unless c:cherwise defined in the policy or any endorpement tg

42
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57
58
59
60
61

62
63

(2} The liability insursr denies coverage to the owney or 64
Qgegggégt or. is or becomes the subiect of ingolvency proceedings 65
S in tate ' - - ' , - ' g
{3)'The identity of the owner or operator gannot be _ 67

"sij.s r 7 68
. : 69
70
!
72

73

&

dete ned, but ind nae oo borative evidence

Ba t testimo i 17 ted b 74
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.75
76 -
77
78

~th riged Co
75.
BO
Bl
82

g3
B4

ml&&ilm%themmbﬂe-&f&btﬂw—mm | . 85

. hiekiliey underinsured motorist coverage ead shall prov1de B6
protection for 1nsu:eds theresunder for bodily 1n3ury, slckness,‘qr 87
disease, including death, suffered by any persexn insured under the 88
policy. where the limits of coverage available for paymant to the 83’
1nsured undar all bodmly injury liability bonds and insurance : 90
.pollcies covering persons liable to the 1nsured are less than the . el
limits for “the &fﬁﬁﬂﬁﬁ}H?ﬂﬁﬁtﬂﬂﬁf&é gn@g;;ngg;gg motorist coverage. - 52
Underanaured motorist coverage ;g*;hggﬁgggng iz pot and ahall not_Lﬁh¥"ﬂmg§m
be EXCEEE &ﬂ?ﬁf&ﬁﬁ& coverage to other applicable llabllmty .94
coverages, and shall be—pravtﬁe& only te—affeord provide the ‘ 95
insured an amount of protection not greater than that which woﬁld_ . 88 .
be available under the 1nsured‘s uningured moteorist coverage lf 57

- the person or persons liable Lo the 1n§grng were uninsured at the . 98 |
time of the accident. The policy limite of the underinsured- ' 99.
motorist coveérage shall be reduced by those ambunts_available for 100
payment under all applicable bodily injury liability bonds and 101
insurance policies covering persons liable to the .insured. io2

103
104
105
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109
110
111
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113
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1081

118
118
120
121
122
123
124
125
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130
131
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133
134
135
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138
138
. 140
2141
142
143
© 142
145
146
147
148
149
- _15’10

151
152
"153

154

185
156
157

158

159
160

161

162

163

164

motorist coverage, underinsured wotorist coverage, o both
uninsured and derinsured torigt co g5 1 ud in v 165
' | ' . 166

167

of the jnsured’s glaim that are pnecesgary to regover from the

owner or operator of the uninsured or underxinsured motor vehicle. - 168

15
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© ¥ The uninsured motorist coverage, underinsnred

coveragé[ or both uninsured and upderipsured motopist coverages
efferedunder—this—sectieon included in a policy of inpurance shall

ﬁot_be made subject to an excliusicn or reduction in amount because

of any workers' compensation benefits payable as a result of the

same injury or death.

o 4ER(F) Any autome Labiiity-er-noter—veticke—liaki :
policy of insurance that includes uningured motorist goverage,
nderinsired orist covera [ t : ; ;

motorigt coverages o

T May,

without regard to any premiums invelved, include terms and

- conditiong that préclude ahy and all stacking of such coverages,

including but not limited to: -

(1) Ipterfamily etacking, which is the.aggregating of the -~

“limite of such coverages by the Same person or two or more -

persons, whether family members or not, who -are not members of the

same household;

170
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173
174
175
176
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178
179
180
181
182
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184
185
'7.1861
187
188.
189
180
191
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- 193
194
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156
- 197
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(2} I—nt::f'a'f-amily ptacking,; which is the.éggregating of ..thE:

limite of such coversges purchased by the same person or tweo ox

~ more family members of the same housahold

+#5-(G) hny sutemeb:

policy of ingurance that includes W

provides a limit of coverage .for payment fer of damages foxr bodily

injury, inc'lud:.',ng death, sustained by any one person in any one
automobile accident, may; n'ot:_wit;xstariding C‘hapf.er 2125. of the
Revis{ed Code, include terms and ‘conditions to .the effect that all
claims resulting from or arising out of ainy one person's bodily

injury, including death, shall collectively be subject to the’

limit of the policy applicable to bedily injury, including death, -

sustained by one perscn, and, for the puxpose of such policy limit

shall constitute a single claim. Any such policy limit shall be
enforceable regardlegs of the number of insureds, claims madra;

vehicles or premiums shcwn 1n the declarat:.ons or pollcy, or

vehicles involved in t.he acoident,

m;;; ng _that, go long as the insured_has not preijudiced the

nsure ubr on_xi each clad Suit £o insure

motorigt cove deripsured motorist covera

o infur ) g, disea or -d ithin one

Page &
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Rolicy of & ,
underlnsured wmotorist coverage tn~aﬁy¢_g;_bggh unineured and

' W motorist
seeﬁ&env

= may -

include terms and conditichs’ that preclude coverage for bodily

injury or death suffered by an insured under sgec;ﬁ;gd
din : Timited to any of the- following .

circumstances:

(1) While the insured is operating or occupying a m&tor‘
vehicle owned by, fﬁrnished to,. oxr available for theﬁregulaf use
of a named iﬁSured, a Bpouse, or a resldent relative of a named
insured, if the motor vehicle is not specifically identified in
the policy under which a claim is made, or is not a newly acguired

or replacemerit motor vehicle covered under the terms of the pollcy

under which the ynins d motorist coverage, underi ed moto
coverage, or both uninsured and underinsured motorist coverages -

are provided;

(2) Whilé-the insured is oﬁerating or occupying a motor
vehicle without a reasonable bellef that the insured is entltled
‘,to do 50; provided that under no circumstances will an mnsured
whose license has been suspended, revoked, or never 1ssued, be
held;to have a reascnable belief that the insured is entitled to
oPeréte a motor vehiéle; ' ‘

(3} When the bodily injury or death is caused by a motor
-vehicle opefated by any person who is sbecifically‘éxcluded from
coverage for bodily injury liability in the policy under which the
vpinsursed motorist goverggg, underingured motorist coverade. or
both uninsured and underinsuréd motorist caVEfégas are provided:

-Page 8. .

234
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265
266.
267
26_8
268
270
271
272',
273
274.
275
J the event a t to a er und-rl_‘e unipsured. 276
otord ove derin d motorigt coveraae, or.beth 277
, . . 27
,2?5
280
of any settlemant or -dud nt resulti from the exercise of a 281
rganization legally’ responsil r %) 1y _inju . 283
~ for which the payment is made, iuc;udigg any_amount recoverable o .284
g;gm an_insurer that is or begomeg the subject of insolvency | o 2B5
progeedings, through sggﬁ proceedings or in ani_mﬁge; fawful ’ 286
" man; No i 'r r 21 151) 919 fé A any a t A.h : 287
insured of an ipsurer that is or becomes the gubjiect of insoivgncf 288
oceedings the tent thoge x3 E_against the inouy o 289
that the insured ggsiggs.to the ﬁaxigg insurer. B e v ”_290
(K). ke—uwed Nothing in this section—iumimswred-moter " - 291
L 283
| ~P-motor-welie . —appiteak Tt e . 294
fhepotivy-under—whieh ghall prohibit the uminswred-—end inclusion . 2885
of underinsurad'moﬁorist eeverageewafewpfev&&é&T | _ : 7 294
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257
298
259
200

: re- 301
© financisi-wrespensitbilier—taw e tmwhiekthemetor 302
| weltele—fa-reedstered goverage ip any unipsured motorist coverage 303

S — . 304

305
" 306
307

308
209
310 -
311
312
313
_ 314
s—section The_guperintende, ra 11 gtudy th | 315
pmerket aveilsbility of, and competition for, uninsured and 216
-@Qé;insurgg motorist coverages ip this state and shall, jfom time 317

31B
3189
320
321
322
. 323
- . 324

ghat data Lo the §upgxigtg;1degt.‘

in o it a g of e stat ) : 325

to the governor. the speaker of the houge of repregentatives, the’ 326
president of the gepate, and the chairpersors of the commitiees of 327
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Beco, 3937 181. (A) No

&&Eb&%if? policy of 1nsuranca offertﬁg-ﬂnmﬁsﬁred*and*unée-rngure&

motorist—severages—under ggggx;bgi_;g lelSlon (A} of gection
3937.18 of the Rev;sed Code that lnc;gg s uninsured motorist

verage rinsur otord o B both

W@wagﬁ shall be delivered or issued for

_delivery unless coverage ié algo made available for damage to, ox

the destruction of, any ﬁﬂhﬁmebt%e—er motoxr vehicle specifically
identified in the pollcy, for the protectlon of those persons
.1nsured under the policy who are: legally entltleﬂ to recover for
the damage o or destructlon of any automebiie—or motor vehlcle
speclfically identified in the pol;cy from the owner or operator
of an uninsured motor vehicle.

" (B) The coverage made available—under'this pection need not
exveed the lesser of sevénty-five.hundred dollars or the amount
otherwise available=from.the policy for damages to, or the |
destruction of,lthe aﬁﬁﬁm@b&i&-&f motor vehicle. The coverage

ghall be subject to a maximm two- hundred ~fifty-dollar deductlble.-

The losses recoverable under this secticn gshall be lzmlted to
recovery_for that destruction of or damage to the aﬁtamebﬁ&efef

motor vehicle specifically identified in the policy directly

caused by an uninsured autemeliie—ozr motor vehicle whose owner or

operator hag been identified.

{C) If an insured has a policy containing collision coverage
' covering damages caused by an uninsured autemeliie—er motor
vehicle, the ingured's insurer need not make ccverageravailéble
undex this section.

(D} An ingurer making payments to Bn insured under the

coverage offered under division (A} of this section shall be’

=‘fP89312;.

328
328
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354
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entitled, to the extent. of thése-payments and subject to the terms

and conditions of the coverage, to the pr0ceeds of any. settlament
or, judgment resulting from the exerczse of any rlghta of reCDvery
by the insured against the person or organization legally
'respbnsible for the injury br'aestrudtion of the property,
including aﬁy-amounts recaverable from an insurer,that.is or

' becomes the subgect of 1nsolvency proceedlngs, through such

-proceedlngs or-in any other lawful manner. - No 1nsurer shall

attempt to recover any amount aguirnst from the insured of an -
_insurer that is or becomes the subjesct of insqivéncy proceedings,

to the extent of h&ﬂ‘nhggg rights against suek the insurer whieh
" sweh that the insured assigns to the paying insurer.

- Bec. 3937.182. (A) As used in this section, “policy" includes
‘an endorsement. ‘
{B) No policy of automoblle or motor vehicle insurance that

is covered.by sections 3937.01 to 3537.17 of the Revised Code,

including, but not limited to, the uninsured motorist coversge,

nggzingu; d mgtor;gt ggvgragg, or  both uninsured and underinsured:

WOLOrIets mgt_zgg; covarages inglypded in such a policy ae requtred
authorized by sectlon 3837.18 of the Revised Code, and that is
ispued by an insvrrance company licenesed to do business in this
gtate, and no other policy of caguaity or liabiii;y insurénce that
is covered by sections 3937 01 te 39537.17 of the Revised Code'énd'

that is 50 issued, ‘shall prov1dn coverage for judgmwents or clalms

agalnst an 1nsured for punltlve or exemplary damages.

_“(C) Thig section applles only to policies of automobile,

motor vehicle, or other casualty or liability insurance as

depcribed in divieion (B) of this pection that are issued or

renewed on or after the effective date of this section.

Bection 2. That existing sections 3937.18, 3837.151, and

. Page 13. .
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3937.182 of the Revised Code are hereby repealed.

_ Section 3. In enacting this act, it is the intent of:the”
General Assembly to do all of the following: = - -~ L
(&) Protect and preserﬁe‘établa markets_and.reasonable’ratés
for automobile insurance for Chio consumers; |
(B) Express the public policy of the state to:
(l) Eliminate aﬁy quuirement of the mandatdrj offer of
unlnsured motorist coverage, underlnsured motorlst coverage, ox

both unmnsured -and underlnsurad motorlst coverages,

(2} Eliminate the posgibility of wninsured motorist_covgrage,
underinsured motorist ccveraga,'or both uninsured and‘underinsured

motorist coverages being implied as a matter of law in any

w

inaurance policy;

(3) Provide statutory authority for the inclusion of
exclusionary or limitihg provisions in wninsured motorist
coverage, underinsured motorist coverage, or both uninsured and .
underinsured wotorist coverages; )

{4) Elimiﬁate‘any reQuirement of a written offer, selection,
. or rejection form for uninsured motorist coverage, umderinsured
motorist coverage, or both uninsured and underinsured motorist
- coverages from any transaction for an insurance policy;

(5) Ensure that a mandatory offer of uninsured wotorist
coverage, underinsured motorist coverage, or both uningured and
underinsured motorist coverages not be construed to be regquired by

the provisions of section 3937.181 of the Revised Code, as amended

by this act, that maks uninsured motorist property damsge coverage-.

available under limited conditions, -

(C} Provide statutory authority for provisions limiting the
time period within which an insured méy make a claim undexr
‘uninsured motorist coverage, underinsured motorist ccveragé, or

Pags 14
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both uninsured and undérinsured motorist coveragee to ‘three years

‘after the date of the acc:.dent caus:.ng the :.njury,

(D} To supersede the hcldings of the Ohw Supreme Court .m
those cases previously superseded by Am. Sub 8.B. 20 of the lzoth
General Assembly, Am. Sub, H.B.. 261 of the 122nd Gensral Assembly,
. 8.B. 57 of the 123rd General Assembly, ané\Sub 8.B: 267 of the '

123xrd General Assembly,

(B} To supersede the holdings of the COhioc Supreme _dourt in
Linko'v. Indemnity Ins. Co. of N. America (2000), 90 Ohio St. 3d
445, Scort-Pontzer v. Liberty Mut.: Fire Ins. Co. (1992), 85 Ohio

St. 34 660, Schumacher v. Kreiner (2000), B8 Oh:lCJ St. 34 358,
- Co, (1982), =% Oh:LD Bt. 24

Sezton v, State Farm Mut. Aute., Ing,
(1996), 76

431 Gyori v. Johnston Coca-Cola Botz‘:l.mg Group, Inc.
chio 8t. 34 565, and their progeny.
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IN THE SUPREME COURT OF OHIO

———————————————————

- A L v e A e o e E e e e

- e M v o e M e e e e e Y es = omom

LINDA'B. WOHI.

- Plaintiff,

- TYLERC. SWINNEY & JAMES J. SLATTERY, JR.

: Plamtlffs-Appellees

MOTORISTS MUTUAL INSURANCE CO.

D’eféndanth‘hird~Party Plaintiff-Appellant .

AMERICAN STATES INS, CO. d. b.a. INSURQUEST INS CO.

, Thlrd-Party Defendant—Appellee

~ Appeal from Decision Entered on 2-12-07 by the Court of Appeals of
Butler County, Ohio Twelith Appell,a;te District, in Case No. CA2006-05-123

MOTION FOR RECONSIDERATION OF JURISDICTION
OVER DISCRETIONARY APPEAL '

. T. Andrew Volbmar (#0064033)
FREUND, FREEZE & ARNOLD
'One Dayton Centte, Suite 1800
1 South Main Street
Dayton, OH 45402-2017
Phone: (937) 222-2424/Fax: (937) 222- 5369
E-Mail: avolimar@ffalaw.com
Attorney for Defendant-Appellant
Motorists Mutual Insurance Company

FREUND, FREEZE & ARNOLD
A Legal Professional Association

"P, Christian Nordstrom

JENKS, PYPER & OXLEY CO. , L.P. A
901 Courthouse Plaza S.W., :
10 North Ludlow Street

-Dayton, Ohio 45402

Phone: (937) 223-3001/Fax: (937) 223-3103
E-Mail: soxley@ipolawyers.com
Attorneys for Third-Party Defendant- Appellee

" American States Insurance Co., dba Insurquest

James J. Slattery, Jr.

506 East Fourth Street #3503

Cincinnati, Olilo 45202

Phone: (513) 684-0595; (513) 503- 5074
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Motorists Mutual Insurance Company (Motorists) moves the Court forreconsideration ofits
: decision denying Motorists’ discretionary appeal. A supporting mgmofandum is attached.

Respectfully submitted,

7 QA Notlonorn—
T. Andrew Vollmar (#0064033)
FREUND, FREEZE & ARNOLD
. One Dayton Centre, Suite 1800

- 1 South Main Street

© Dayton, OH 45402-2017

~ Phone: (937) 222-2424
Fax: (937) 222-5369 ,
E-Mail: avollmar@ffalaw.com
Attorney for Appellant, _
Motorists Mutual Insurance Company

MEMORANDUM
Motorists respectfully moves this Court to réconsider its decision denying Motorisfs'_request
for discreﬁenary appéal. This Court has determined a éeﬂiﬁed conﬂic_:t exists on wﬁéj:hér Motorists’
- policy language is ambigubus..But, the answer o thc‘cert.iﬁed qli@StiOﬂ, is meaningless unless this _
Court accépts thediscr_etidnary appeal on \#héthéf RC 3937,19 ( C) _actﬁally permité the iﬁsﬁfance‘-: -
| -,po‘licy'lal_lguage involved \;\fith ﬁle certified éénﬂict qﬁest.ion. '

- This Court_ mé,y intend to address .t‘he statute in the course of answering the quéstion to the.
certiﬁe,d conﬂidt. But, such an 'mténtion is not apparent from thé entries issued to date, and for this
reason, Motorists is filing this motion. If this Court intends to address the statute in answering the
certified conflict, then Motorists would agree that the discretionary appeal is not neceésary. But, if
this Court does not address whether R.C. 3937.18(C) permits Motorists’ UMIUDJI endorsement
. 1angﬁage, then this Court should reconsider Motorists’ discreﬁonary: appeal and acce*;pt jﬁrisd—iction

of that appeal.
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~ The trial couit ruled R.C. 3937.18 prehibits the very language this ceurt will review in
detiemiinhxg- the answer to the certified conflict question. The 12tﬂ District Couﬁ Vof Appeals
‘affirmed ﬂle trial court’s decision- without co'rﬁmenting on whether R.C. 3937.18 prohibits the
subject language. Thus, unless the statute is addressed the law of 'EhlS case will be that R.C.
3937 18(C) pl‘()hlblts Motorists from deﬁnmg 1nsured” to exclude occupants of insured vehlcle

who bought UM/UIM coverage fmm another company.

a A courf must ﬁrsf determine whether insurance Janguage is pe'fmissible under R.C. -
3937.18. ' ' : '

_'Unlese this Court addresses whether R.C. 3937.18(C) permits the subject language, the
: ansWer to the certified question is an aeedemic exercise that will not affect the outcome of the case.
Recently, in Engler v Stafford, the 6™ District Court of Appeals addressed a similar issue, except
- the policy involved was .a Grange Mutual Casﬁalty Company policy.! In Eﬁglef‘, before the court
examined the varioﬁs arguments about Grange’s policy language, and whether Grange,’_s‘ ﬁolioy
‘amounted te an escapeclause, the court ﬁrst examined whether R.C. 3937.18 e’ven permitted Grange
- fo deﬁne “insm‘ed” differently in th.e liability an-d- UM/U]M poﬁions of the .policy'. The 6™ Disﬁ‘ict
7. Court of Appeals stated: o | |

Both statutory law, as set forth at R.C. 3937 18 and recent case law support Grange's
position. R.C. 3937.18 mandates uninsured motorist coverage where: 1) the
claimant i$ an insured under 3 policy which provides uninsured motorist coverage;
(2) the claimant was injured by an uninsured motorist; and (3) the claim is recognized
by Ohio tort law." Holliman v. Allstate Ins. Co. (1999), 86 Ohio St.3d 414, 416,
quotmgMartm v. Midwestern Group Ins. Co. (1994), 70 Ohio St.3d 478, at 481. The -
applicable version of R.C. 3937.18 allows insurers to deny coverage for bodily injury
or death "[w]hen the person actually suffering the bodily injury, sickness, disease, or
death is not an insured under the policy." R.C. 3937.18(I)(5). In addition, "[n]othing
in R.C. 3937.18 * * * prohibits the parties to an insurance contract from defining
who is an insured person under the policy." Holliman, at 416-417; see, also,
Lightning Rod Mut. Ins. Co. v. Grange Mut. Ins. Co., 168 Ohio App.3d 505,
2006-Ohio-4411, §12; Safeco Ins. Co. of Hlinois v. Motorists Mut. Ins. Co., 8th Dist.

'Engler v. Stafford, 2007-Ohio-2256.
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| No.: 86124, 2006-Ohio-2063,913; Mifchell V. Motb'r'isfs Mut. Ins. Co:, 10th Dist. No.
04AP-589, 2005-Obio-3988, 21. ("[A]sR.C. 3937.18 does not mandate who must

be an insured for purposes of underinsured motorist coverage, the parties to an

insurance policy are free to draft their own restrictions regarding who is and is not

~an insured."). ' '

‘In the ‘casé before this Court, the issue involved with the certified conflict Vis_ whether-
.Mbtoris'ts' UM/’UIM endorsement’s definition of msured is ambiguoug; however, if RC 3937.18
- pfohibits Motorists’ definition, then this Court need not resolve the certified conflict. If R.C.

: 3937.1 8‘.préhi'bits Mi)toﬂsté’ deﬁnition of insured, then whether thé_language is dg:ir or ambiguous
makes nﬁ difference in the case’-s; outoome.-

The trial court interpreted R.C. 3937.18(C) to mandaté cdverage. The trial court granted
| judgment sgainst Motorists based on R. C, 3937 18(C), but the trial court did not address Motorists’
| policy language in terms of vﬂ_lether that language inclﬁded any émbiguities. Moforiéts appealed the
trial court's ruﬁﬁg on R.C. 3937.18{(3), but the Court of Appeals did ndt address Motorists'
‘assignment of erro.r -relating to frial court’s interpretation of the statute.

Insteac‘i,rthe Court of Appeals ruled.tﬁat MOfOI‘iS.tSf policy Iangﬁage was afn’bigt_lous. The 12
District _Court o-f_ Apﬁeéls afﬁmed thé trial Court’s decis.ion, without djscussin-gr whether R.C.
| 139'37.18 permits or pfohibits Motorists’ policy language. Thus, if this Court only- answers the
Question posed by the certified conflict, and bﬂy addresses whether Motorists' policy language iS,
 ambiguous, then regardless of how this court @es, the trial court's interpretation of R.C. 3937.'18
will stand. |
~ b. | The trial court’_s interpretation of R.C. 3937.18 affects the entire insurance industry.
Even if this court rules against Motorists on the certified conflict question, the trial court’s

_ fuling that R.C. 3937.18 prohibi{s a definition of insured for UM/UIM that is different than the

liability coverage’s definition will affect insurance companies other than Motorists. Companies
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- othet than Motorists define “insured?’- for UM/UIM coverage to exclude certain occupants of an
insured *sfehinle.2 |
Whether R.C. 393 7.18 requires insurance companies to cover for UMIU'EM all occupants of
| en insured vehicle is an industry wide iseue.-The insuranee industry has a strong interest in knowing
whetner the trial court’s interpretation of R.C. 3937.18 is correct. The Court of Appeals affinrmed
the trial court’s decision without comment. Because of the manner in which the 12® District Court
~of Appeals afﬁrmed the trial 'court’s application of R.C. 3 93 7.18, fhe_ lmrzer courts’ dEGisions in this
case will affect every poiicy thar defines “insured” for UMfUIM so that the deﬁnition of
“insured”in the UM/UIM coverage is dlfferent than the deﬁnltlon of “lnsured in the liability

coverage Tlns Court now has the opporﬁxmtyto resolve thisissueby accept]ng jurisdiction toreview

the trlal court’s mterpretatmn ofR.C. 3937.18.

If thls Court does not address the trlal contr's interpretation of 3937.18(C), and the Court of

Anpeals’ affirmation of th_at' decision, then any insurance company attempting to define “insured”

in thie manner would run afouf of the statute, at least acoonding to the trial court end the 12% District

| Court of Appeals ta01t approva.l of the trial court’s rat1onale At 1east two. Ohio 1nsurance

compames have smnlar provisions in thelr IMFUH\/I endorsements that violate R.C. 3937 18, by
deﬁmng ‘insured” differently in the UM/U]M endorsement at least accordlng to the trial court’s

demsron in thls case. Because the 12" District Court of Appeals affirmed the Trial Court’s de(:151on

For two examples of another company’s (Grange Mutual’s) definition of insured, see
Engler, 2007-Ohio-2256; Lightning Rod Mut Ins. Co. v. Grange Mut. Ins. Co., 168 Ohio App.3d

505, 2006-Ohio-4411.

3Several courts of appeals have addressed whether the Motorists’ or Grange Mutual’s
definitions of insured are enforceable. See, Engler v. Stafford, 2007-Ohio-2256, Lucas County,
Lightning Rod Mut. Ins. Co. v. Grange Mut. Ins. Co., 168 Ohio App.3d 505, 2006-Ohio-4411,
. Safeco Ins. Co. of lllinois v. Motorists Mut. Ins. Co., 8th Dist. No. 86124, 2006-Ohio- 2063 Mitchell
v. Motorists Mut, Ins. Co., 10th Dist. No. 04AP-589, 2005-Ohio-3988.
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the trial court’s decisidn is the law in the 12" District Court of Appeals. Buf, as seen by the above
quofe_: from the Engler decisioﬁ, the 6‘.h Distrif:t Court of Appeals does not iiitc;rpret R.C. 3937. 1 8 to
' réstriét an insurance company’s freédﬁrﬁ to define “insured” in its- UM/UIM endorsement.
. Adcordi;lg to the trial coﬁrt’ s reésoning, and the Court of Appeéls’ appr(_)\.ral of that reasohiﬁg, R.C.

' 3937.18 restricts Grange Mut_l_lal"s and Métorists’ ability to déﬁne insurefi in their UM/UIM
| endéréeménts, But, acdordiﬁg tb Engler and othef decisions from aidund_tﬁis state, including this
Court’s decision in Holliman, nothing iﬁ R.C.3937.18 rest_ﬂcts insurance com‘panieé ability to define |

insured in rtheir UM/U]M policies.* By ruling that the statute mandates coverage, thé trial court
invalidated eizery personal lines policy defining “insured” to exclude those oécupants of an insured
vehicle who are not the named ins'u_red. or an insured family member, but who are covered for
| UM[UHVI on another pélicy. |

c. Rejecting Jurisdlctlon will result in Motorists losing the case, regardless of this court’s
: demsmn on the certified conflict.

This Court could r_ule that Moto_rists' language has‘ a plain and déﬁ_zﬁ-te nicamng, But under
that scenario, if this Court does ot accépt the discretionary appeal, and_if this Court does not address
'3937.18(C), Motorists will Iose the case based on the frial court’s ruling that R.C. 3937.18 (C)
prohibi_ts the very same policy language that this Court found to bé free from ambiguity. In esrsence, |
this Court must address the trial court's interpretation of R.C. 3937'7.18((3),. as a prereql_,lisite to
answering. the question presented by the certified conflict. Regardiess of whether Motorists’
| language fs ambiguous, if the statute prohibits Mptorlsts from defining “insured” differently for
UM/UIM and liability coverage, then the answer to the quesﬁon posed by the certified confhet dlc;esr

not make a difference in the outcome of this case. Conceivably, if this Court were to rule in

4Hollzman v. Allstate Ins Co. (1999) 86 Ohio St.3d 414, 416-417; see also, Mitchell, supra,
- 2005-0Ohio-3988.
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Motorists’ favor without accepting the disbretionary appeal, the Supteme Court's decisioﬁ in ﬂ]js case
would be trumped by a trial court ruling that R.C. 3937.18 does not ﬁ.ennif the clear language of
Motorists’ policy.

| Rega:cdiess of how this Court determines ’rhe certified conflict, if this cpurt does not-accept :
' jurisdictilqn: over th¢ discretionary appeal, Motorists owes covéfage based on the triral'court‘s
‘decision.. Thls is the end resulf of rej ectiﬁg the discretionary appea;i.' |

The Court of Appeals affirmed the trial court, without addreséing Motorists' assignment of

, érrdf. The Court .of Appeals' appl"ox}al of the trial court'sr decision allows the tnal couﬁ's_
inferpretation to stand as a decisipn affirmed and approved by the 12 District Court of Appeals.
Motorisfs beiieves that the trial court's reagoning is flawed, because the trir«._xl court misintefpret_ed
| RC 3_9’3‘7 18. The 12° District Court of Appeals did not .dis'cuss the trial court’s interpretation of
R.C. 3937,18‘ Regardless of whether the trial couﬁ is correct, for the sake of faimess and due
_ précess of law Motorists u:rgcs thls Court to accept Junsdlc’aon to review -the trial court s
' mtcrpretatlon of R.C. 3937.18, because the 12% District Court of Appeals failed to do so.

- Most 1mporta11t1y for Motonsts Motorists will lose tlns case if this Court does not address
the trial court's ruling on 3937.18 (C). _-The Court of Appeals did not address the trial court's ruling
or Motoristé' aséignmenf of etror on appeal, but instead, the Court of Appeals af_ﬁr:tncd th¢ trial
cc;urt’s decision on ofher gréunds, without commcntin g on whether the trial court’s reasonmg was
- correct. Therefore, even if this Court were to agree w1th Motorists on the certified quéstion, the trial
_court’é decision stands, and Motori'sts'lhas no recourse. Mqtorists already appeal.ed the triallcourt’s
ruling to the 12 District Court of Appeals and asked that couﬁ_: to review the trial court’s decision,
but the 12% Disfrict Coﬁrt of Appeals did not address_Motorists’ assignment of error on appeal.
Motorists urges this Coutt te reconsider its decisi-on denying the discretionary éippeal and rejecting
discretionary jurisdiction of fhis case, | |
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Attached in support of this motion is a copy of the trial court's decision and a copy of the
Court of Appeal’s decision. Mqtoﬁs_ts urgeé the Court to further review this matter and consider the
mj ﬁétice thﬁt Would'oq‘cur 'if Motorists were to prevail Qn‘ the certified conflict quéstioﬁ Without this
- Court _addreésing t-he trial court's raling 61‘1 3937.18 (C). Under that‘scenario, the Iav? of thirs case
would be that RC 3937.18 restricts an insurance company’s ability to define insuied for UM/UIM
coverage, and R.C. '3937. 18(C) requires Motorists to lprovid_e UM/UM coveragé to Mr. Slattery,
‘ even though Mo;rorists’ pblicy language has a clear ahd deﬂnite’ meaning that excluded M. Slattery
: from the deﬁmtlon of 1nsured” for UM/UIM coverage | | o
Further, Motorists asks this court fo reconsider its decmon rejecting jurisdiction because the
o1zt _Distriét Court of Appeals simply affirmed the trial court’s decision to impose coverage under
R.C..3937.18, without discussion or comment on the statute. The trial court’s decision is contrary 7
to tﬁe stated legislative intent written in R.C. 3938. 182. If this Court does not accept jurisdictién, |
and ifthis Coﬁrt does not address the statute, then the trial court’s decision; affirmed by 12" District
coﬁr‘-t of Appeals;, is the law of this case and the law in the 12" Appellate District. |
| Conclqsion | |
.Ifﬂﬁs Court does not accept the discfe;ti_onary appeal, the law of -the 12% Appellate Districf
Wﬂl be that RC 3937.18 prohibits insﬁrance companieé from deﬁning‘ “insured” for UM/UIM
coverage any' differently from the deﬁﬁition of ‘_‘iﬁsured’ in other parts of the policy. Historically,
this Court has never read R.C. 3937, 1 8 to restrict an insurance oomﬁany’s freedom to define
;‘insuredf’ for purposes of UM/UIM coverage, even under more restrictive versions of RC 3937.18
than what appliesin this case.’ Insurance companies writing cbverage in this state have written their

policies in reliance on that freedom, recognized by this Court and other Ohio court’s. "Nothing in

' SHolliman, 86 Ohio St.3d 414, 416-417, 1999 Ohio 116;
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R.C. 3937.18 * * * prohibits the parties to an insurance contract from deﬁﬁing who is an insured
person under the-policy,” and "as R.C. 393'7.18 does not mandate who must be an insured for
purposes of underinsured motoris't coverage, the parties to an insurance policy are free to.draﬁ their
own restrictzons rega:rdmg who is and is not an insured." But, the tnaI court and the 12“’ Dlstnct
cou:rt of appeals ruled R.C. 3937 18 does restrict an insurance company’s freedom to define insured.
In light of this Court s decision in Holliman, and the recerit 6™ Dlstnct Court of Appeals decision
in Engler, this Court should accept jurisdiction to review thc trial court’ sruling that R.C. 3937.18 -
restricts an insurer’s freedom to define “insured” for UM/UIM coverage. This case will affect the
insurancé industry and it is a matter of great public interest. Most important for Mofoﬁstg;'regérdless
of how this Court decides the certified conflict, if this Court does not accept jurisdiction over
Motorists discretionary appeal, Motorists wiil lose this case, and every personal line policy deﬁning
“insured”” differently for UM/UIM coverage will be invalid, due to the trial court’s interpretatioﬁ of
R.C.3937.1 3. Therefore, Motorists urges this Court to reconsider its decision dényihg jurisdiction

over Moterists discreﬁonary appeal or acknowledge through an entry, that the Court will address the
statute in answering the certified conflict. |

Reépe_dtfuﬁy submitted,

T. Andrew Vollmar (#0064033) "
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$Engler, 2007-Ohio-2256., citing HoZIiman, at 416-417; Iightning Rod Mut. Ins. Co. v.
Grange Mut. Ins. Co., 2006-Ohio-4411, 112; Safeco Ins. Co. of Iinots v. Motorists Mut. Ins. Co.,
2006-Ohio-2063, §13; Mitchell v. Motorists Mut. Ins. Co., 2005-Ohio-3988, 121;

FREUND, FREEZE & ARNOLD
A Legal Professional Association APPENDIX 64

8




CERTIFICATE OF SERVICE

The undersigléd hefeby certifies that a true and accurate copy of the foregoing has been

served upon the following, via ordinary mail on this

James J. Slattery, Jr.
119 East Court Street
Cincinnati, Ohio 45202
Plamtlff Attomey Pro se - Appellee '

Scott G, Oxley -
P. Christian Nordstrom
Jenks, Pyper-& Oxléy Co., L.P.A.
901 Coeurthouse Plaza S W.
- 10 North Ludlow Street
Dayton, Ohio 45402
-~ Attorneys for Third-Party Defendant-

' Appellee, American States Insurance Co.,dba -

- 'Insurquest

William J. Kaﬂnnan

-Jay R. Vaughn

-Busald, Funk; ZevelyP S.C.
226 Main Stregt

P.O. Box 6910

- Florence, KY 41022-6910-

- Attorriey for Plaintiff- Appellee
: Tyler C, Swmney

FREUND, FREEZE & ARNOLD

3 dayof Cgﬂmz- _,2007:

James A. Hunt

Hunt, Nichols & Schwartz
97 Main Street

Batavia, Ohio 45103
Attorney for Linda Wohl

Steven J. Zeehandelar
Cheek & Zechandelar, LLP

471 Bast Broad Street, 12" Floor

P.0. Box 15069 -

Columbus; Ohio 43215-0069

Attorney for Motorists Mutual Insurance Co.

Philip A. Kaplan

Gibson & Sharps, P.S.C.~
5483 Hyde Park Drive
Hilliard, Ohio 43026

Attorney for ChoiceCare HMO

77 Gt Vot

. T. Andrew Vollmar

APPENDIX 65

A Legal Professional Association




	page 1
	page 2
	page 3
	page 4
	page 5
	page 6
	page 7
	page 8
	page 9
	page 10
	page 11
	page 12
	page 13
	page 14
	page 15
	page 16
	page 17
	page 18
	page 19
	page 20
	page 21
	page 22
	page 23
	page 24
	page 25
	page 26
	page 27
	page 28
	page 29
	page 30
	page 31
	page 32
	page 33
	page 34
	page 35
	page 36
	page 37
	page 38
	page 39
	page 40
	page 41
	page 42
	page 43
	page 44
	page 45
	page 46
	page 47
	page 48
	page 49
	page 50
	page 51
	page 52
	page 53
	page 54
	page 55
	page 56
	page 57
	page 58
	page 59
	page 60
	page 61
	page 62
	page 63
	page 64
	page 65
	page 66
	page 67
	page 68
	page 69
	page 70
	page 71
	page 72
	page 73
	page 74
	page 75
	page 76
	page 77
	page 78
	page 79
	page 80
	page 81
	page 82
	page 83
	page 84

