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Introduction

The General Assembly, through R.C. 4927.03, has expressly permitted alternative

regulation of basic local exchange service or "BLES" and directed the Public Utilities

Commission of Ohio (Commission) to adopt rules "as it finds necessary." The Commis-

sion promulgated a series of market tests that evaluate the criteria enumerated in R.C.

4927.03(A)(2). AT&T Ohio (AT&T) has presented facts that fulfill the requirements of

the Commission's market tests and that show a marketplace where competition for resi-

dential service is strong and, under R.C. 4927.03, alternative regulation is proper. The

Commission's factual findings are supported by sufficient probative evidence and should

be affirmed.



While the facts indicate that the Commission can and should lighten regulatory

oversight, the Office of the Ohio Consumers' Counsel (OCC) seeks just the opposite

result to thwart alternative regulation and undermine legislative intent. OCC attacks

policy decisions made by the Commission under the enabling language of R.C. 4927.03.

OCC wants its own test applied, a test that will virtually ensure that R.C. 4927.03 cannot

be applied for its intended purpose. This case is entirely a policy dispute, and policy dif-

ferences do not equate to legal error. The Commission's rules and its decision apply the

statute as written and allow the competitive marketplace to dictate pricing and product

decisions to encourage competition in the residential market and ensure the continued

availability of reasonably-priced basic local exchange service and additional rate protec-

tions for low-income customers.

Statement of the Facts and Case

The General Assembly amended R.C. 4927.03 with the enactment of H.B. 218

that was signed into law on August 5, 2005. This amendment expressly authorized alter-

native regulation of basic local exchange service and directed the Commission to estab-

lish alternative regulatory requirements by adopting rules "as it finds necessary to carry

out this section." Ohio Rev. Code Ann. § 4927.03(D) (Anderson 2007), App. at 3.1 The

Commission promptly opened a case and adopted rules, both procedural and substantive,

i References to appellee's appendix attached to this brief are denoted "App. at
references to appellant's appendix are denoted "Appellant's App. at _;" and

references to appellant's supplement are denoted "Appellant's Supp. at _."
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that include a series of competitive market tests to determine if alternative regulation is

proper in a given exchange. In re Basic Local Exchange Service, Case No. 05-1305-TP-

ORD (hereinafter Rules Case) (Opinion and Order) (March 7, 2006), Appellant's App. at

444-514; Rules Case (Entry on Rehearing) (May 3, 2006), Appellant's App. at 515-564.

The rules were adopted after notice to, and multiple rounds of comments by numerous

industry and consumer interests, including appellant OCC. Public comments were elic-

ited at seven public hearings held in various cities throughout Ohio. Rules Case (Opinion

and Order at 2) (March 7, 2006), Appellant's App. at 445. The rules were subjected to

the proper legislative review process and became effective on August 7, 2006.2 The rules

apply objective, measurable criteria that rigorously evaluate the level of competition and

alternative providers and services in the marketplace. The rules balance customer and

industry interests, and, consistent with the General Assembly's streamlined notice and

comment process, are easy to understand and apply. An application that factually meets

the market test requirements complies with R.C. 4927.03. By establishing a "safe har-

bor," the rules are intended to promote efficient, objective and consistent adjudication of

applications filed under R.C. 4927.03 and thus encourage investment in and customer

access to new telecommunications technologies and services.

AT&T filed an application on August 11, 2006, as amended on September 8 and

13, 2006, seeking alternative regulation for basic local exchange service it offers in the

2 There is no dispute that the Commission rules were lawfully promulgated.
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145 exchanges. Its application was one of the earliest filed3 under amended R.C. 4927.03

and evaluated under the Commission's new alternative regulation standards for basic

local exchange service. Procedurally, the statute requires notice of the application and a

period for comment by the public and the affected telephone company. Ohio Rev. Code

Ann. § 4927.03(A)(1) (Anderson 2007), App. at 1-2. There is no dispute that the statu-

tory procedural requirements were met. Under the statute, a hearing is a discretionary

matter and required only if the Commission "considers one necessary," which, in this

instance, it did not. OCC has not alleged that the Commission abused its discretion in

this regard. The statute requires the Commission to make certain factual findings to grant

alternative regulatory treatment for basic local exchange service. AT&T bore the burden

of presenting facts sufficient to support its application, and its factual submission was

largely unchallenged by the OCC. The Commission made each of these findings based

upon information provided by AT&T in its voluminous application.

As noted, R.C. 4927.03(D) empowers the Commission to adopt rules "as it finds

necessary" to promote legislative intent and encourage alternative regulation in competi-

tive market areas. The Commission's rules recognize public benefits and provide explicit

rate protections for residential customers. An applicant for alternative regulation must be

in full compliance with its Elective Alternative Regulation Plan, including fulfillment of

all public interest commitments under the plan. Ohio Admin. Code § 4901:1-4-08

3 AT&T's application was filed on the heels of a similar application filed by
Cincinnati Bell Telephone Company (CBT) and was only the second seeking alternative
regulation of BLES under amended R.C. 4927.03 and the Commission's market test
rules. The CBT case, the subject of OCC appeal Case No. 07-570 pending before the
Court, raises virtually identical issues to those advanced by OCC in this case.
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(Anderson 2007), App. at 15. Additionally, the applicant must show that it is in full com-

pliance with advanced services and residential lifeline (low-income) commitments. Id.

The Commission's rules provide straightforward pricing constraints for basic local ser-

vice, cap upward pricing flexibility at a $1.25 on a monthly bill, and prohibit "banking"

of increases. Basic local service rates of low-income lifeline customers cannot be

increased. Ohio Admin. Code § 4901:1-4-11(D) (Anderson 2007), App. at 19. Thus,

low-income customers are fally protected from rate changes that may occur as a result of

alternative regulation pricing flexibility granted under R.C. 4927.03.

Codified as Ohio Administrative Code Chapter 4901:1-4-01, et seq., the rules

adopted by the Commission also include a series of market tests that establish the alter-

native regulatory requirements that must be met to obtain pricing flexibility for basic

local exchange service under R.C. 4927.03. Like the statute, the "competitive tests"

evaluate marketplace dynamics. The tests measure the number and size of alternative

providers, the ready availability of substitute services and technologies at competitive

rates and terms, and the market share of alternative providers in the AT&T service area as

required under R.C. 4927.03(A)(2). Ohio Admin. Code § 4901:1-4-10 (Anderson 2007),

App. at 17-18. The market tests are applied on an individual exchange basis (a proposal

that OCC and other consumer groups supported), and where the applicant meets all

requirements of any single test, it complies with R.C. 4927.03. Rules Case (Opinion and

Order at 17-18) (March 7, 2006), Appellant's App. at 460-461.

AT&T's application proposed compliance with O.A.C. 4901:1-4-10(C)(3) and (4)

(competitive market tests three and four) for 26 and 118 exchanges respectively. In re
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AT&T Ohio, Case No. 06-1013-TP-BLS (hereinafter In re AT&T) (Opinion and Order at

2-3) (December 20, 2006), Appellant's App. at 101-102. Test three requires AT&T to

satisfy three criteria. AT&T must demonstrate in each exchange evaluated under this test:

that at least 15 percent of residential access lines are provided by unaffiliated competitive

local exchange carriers; that at least two unaffiliated, facilities-based competitive local

exchange carriers provide BLES service to residential customers; and, that at least five

alternative providers serve the residential market. Ohio Admin. Code § 4901:1-4-

10(C)(3) (Anderson 2007), App. at 18. Test four requires that AT&T satisfy two criteria.

AT&T must demonstrate in each exchange under evaluation: that since 2002 it has lost at

least 15 percent of total residential access lines; and, it must also show the presence of at

least five unaffiliated facilities-based alternative providers serving the residential market.

Ohio Admin. Code § 4901:1-4-10(C)(4) (Anderson 2007), App. at 18. Generally, these

tests gauge the sustainability of competing residential providers within the subject market

area.

AT&T presented supporting information and detailed analysis to demonstrate

compliance with the requirements of test three in 18 exchanges and test four (118

exchanges). These are the only exchanges relevant to this appeal. See, e.g., In re AT&T

(Opinion and Order at Attachments A & B) (December 20, 2006), Appellant's App. at

138-164. The Commission rejected alternative regulation for nine of the exchanges

submitted by AT&T. Id. at Attachment C, Appellant's App. at 165. For the 18

exchanges satisfying the criteria of test three, AT&T showed at least 15 percent of the

total residential access lines were provided by unaffiliated competitive local exchange

6



carriers. Id. AT&T also showed at least 2 unaffiliated, facilities-based competitive local

exchange carriers present in each of those exchanges. Id. Finally, AT&T also showed at

least five alternative providers serving the residential market in each of those exchanges.

Id. For the 118 exchanges satisfying the criteria of test four, AT&T showed that it lost at

least 15 percent of its residential access lines in each of those exchanges since 2002. Id.

Further, AT&T established the presence of at least five unaffiliated, facilities-based pro-

viders in each exchange that compete with AT&T for basic local exchange service. Id.

These included cable as well as wireless providers. Id. Significantly, appellant OCC did

not dispute the accuracy of AT&T's factual submission that showed former AT&T stand-

alone BLES customers seeking and selecting functionally-equivalent services from alter-

native providers.

On December 20, 2006, the Commission issued an order granting AT&T's

application for alternative regulatory treatment in 136 exchanges. In re AT&T (Opinion

and Order at 35) (December 20, 2006), Appellant's App. at 134. It did so after making

all factual determinations required under the statute. It found that granting AT&T's

application for alternative regulation of its basic local exchange service in the 136

exchanges promotes the public interest. It also found that AT&T residential service is

subject to competition and that AT&T customers have reasonably available alternatives

in those exchanges, and finally that there are no barriers to entry for residential service in

those markets. Id.

Noting the close connection between the AT&T application case and the 05-1305

Rules Case, the Commission incorporated the entire record of the latter case, including its

7



reasoning and decision, into the record of AT&T's application case below. Id. at 6,

Appellant's App. at 105. OCC sought rehearing which was denied by the Commission.

In re AT&T (Entry on Rehearing) (February 14, 2007), Appellant's App. at 166-189.

This appeal ensued.

Argument

Proposition of Law No. I:

R.C. 4927.03 requires that the Commission's competitive analysis reflect
actual marketplace dynamics and consider alternative providers who make
functionally equivalent or substitute services available to residential custom-
ers at competitive rates, terms, and conditions.

Under R.C. 4927.03, to allow alternative regulation of basic local exchange ser-

vice, the Commission must find:

• It to be in the public interest (R.C. 4927.03(A)(1));

• That the applicant's basic local exchange service is
EITHER subject to competition (R.C. 4927.03(A)(1)(a))
or that the applicant's customers have reasonably avail-
able alternatives (R.C. 4927.03(A)(1)(b)); and,

• That there are no barriers to entry (R.C. 4927.03(D)).

OCC argues that the Commission can only consider competing providers who sell

stand-alone basic service identical to that provided by AT&T. Its "perfect substitute"

argument ignores the competitive vibrancy of today's marketplace and the wide array of

services, technologies, and providers that customers can and do choose as substitutes to

AT&T basic local service. R.C. 4927.03 neither mentions nor contemplates "stand-

alone" basic service and this is not surprising. The Commission found that more custom-
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ers are substituting traditional basic local exchange service with competitive services

from a variety of alternative providers, including wireline competitive local exchange

carriers, wireless, VoIP (voice over internet protocol), and cable telephony providers.

Rules Case (Opinion and Order at 25) (March 7, 2006), Appellant's App, at 468. While

the highly competitive AT&T marketplace supports relaxed, alternative regulation, OCC

advocates unnecessary regulation through a standard that virtually assures no application

will ever be granted under the statute. The Commission noted, at length, that R.C.

4927.03 allows BLES alternative regulation if there are competing alternatives or substi-

tutes to basic local service:

The law does not restrict the "analysis of competition" and "reasonably
available alternatives" to the competitive products that are exactly like
BLES. Indeed, the law provides that the Commission consider the ability
of providers to make functionally equivalent or substitute services readily
available to consumers. Whether a product substitutes for another product
does not turn on whether the product is exactly the same. Clearly, custom-
ers that leave an ILEC's BLES offering to subscribe to another alternative
provider's bundled services offering view such bundled services offerings
as a reasonable alternative service, and a substitute to the ILEC's BLES.
Additionally, customers who subscribe to these bundled offerings are by
definition BLES customers.

Further, we have already concluded that:

Most customers are substituting their traditional BLES with competitive
services offered by alternative service providers such as wireline CLECs
[competitive local exchange carriers], wireless, VoIP and cable telephony
providers. Although the products offered by those alternative providers
may not be exactly the same as the ILEC's BLES offerings, those custom-
ers view them as substitutes for the ILEC's BLES.

9



Accordingly, we find that, with technology advancements, alternative pro-
viders such as wireline CLECs, wireless, VoIP and cable telephone provid-
ers are relevant to our consideration in determining whether an ILEC is
subject to competition or customers have reasonably available alternatives
to the ILEC's BLES offering at competitive rates, terms and conditions.

In re AT&T (Opinion and Order at 12-13) (December 20, 2006) citing to Rules Case

(Opinion and Order at 25) (March 7, 2006), Appellant's App. at 111-112.

OCC argues that the Commission should have applied OCC's overly restrictive

test that the Commission previously rejected in the Rules Case. OCC's test would

require that:

The applicant must demonstrate that there are no barriers to entry associ-
ated with the provision of BLES. The applicant must provide evidence of
the absence of factors which would inhibit timely, significant, and sustain-
able market entry. The applicant must present evidence, including market
share evidence that market entry in each exchange is resulting in the provi-
sion of BLES throughout the exchange, outside of packages or bundles, by
unaffiliated CLECs, and facilities-based CLECs.

OCC Brief at 36-37.

OCC's proposal is impractical and undermines legislative intent. R.C. 4927.02(B)

dictates that the Commission reduce or eliminate regulation where a healthy marketplace

exists. The Commission's straightforward market tests further this objective, while

OCC's standard frustrates this goal. Rather than using objective, measurable factors as

the Commission's tests do, OCC employs vague, subjective terms like "timely," "signifi-

cant," and "sustainable" that invite prolonged argument and render OCC's test much

more difficult to apply. OCC requires AT&T to prove a negative, while the statute

requires an affirmative showing of competition in the marketplace. OCC's proposal

frustrates legislative intent and virtually ensures that R.C. 4927.03 can never be imple-

10



mented for its intended purpose even where, as here, a highly competitive marketplace is

presented. Frustration of legislative intent is never a legitimate statutory goal. State ex

rel. Dispatch Printing Co. v. Wells, 18 Ohio St. 3d 382, 384, 481 N.E.2d 632 (1985).

OCC's test ignores the plain words of R.C. 4927.03 that require the Commission

to consider functionally equivalent or substitute products and services. The

Commission's practical view considers not only the express language of R.C. 4927.03

but also the policies enunciated by the General Assembly in R.C. 4927.02. See, e.g., In

re AT&T (Entry on Rehearing at 9) (Febraury 14, 2007), Appellant's App. at 174. While

the Commission's evaluation fully considers marketplace dynamics, OCC ignores the

efforts of competitive service providers to naturally differentiate their products as a

competitive marketing strategy. The Commission logically inquired whether bundled

services offered by competing providers constitute acceptable equivalent or substitute

services for AT&T residential BLES customers. The Commission found that whether

one product substitutes for another does not turn on whether the product is exactly the

same. In re AT&T (Opinion and Order at 12-13) (December 20, 2006), Appellant's App.

at 111-112; In re AT&T (Entry on Rehearing at 15-16) (February 14, 2007), Appellant's

App. at 180-181. The Commission observed that customers who subscribe to bundled

offerings still remain, by definition, basic local service customers because that service

forms the foundation or core of the bundle. Id. The Commission's market tests and its

decision focus upon marketplace characteristics - that is, the presence of competing

residential service providers and whether customers find their service offerings to be

available and adequate substitutes. This is what the plain words of R.C. 4927.03 require.

11



In this same vein, OCC argues that substitute services must be similarly priced and

have similar terms and conditions to AT&T's stand-alone service. Again, this argument

is at odds with the plain words of R.C. 4927.03 that require only that substitute services

be readily available at competitive rates, terms, and conditions. Ohio Rev. Code Ann. §

4927.03(A)(2)(c) (Anderson, 2007), App. at 2. AT&T presented facts that show both its

loss of market share and the presence of multiple alternative providers in the relevant

market area. These facts demonstrate that alternative services are readily available from

competing suppliers and that former AT&T stand-alone customers are selecting them

because they view the rates and terms of alternative service bundles to be competitive.

Otherwise they would not have switched in the first place. In re AT&T (Opinion and

Order at 14) (December 20, 2006), Appellant's App. at 113; In re AT&T (Entry on

Rehearing at 16) (February 14, 2007), Appellant's App. at 181. These alternative

providers, services, and technology platforms are aimed at residential customers, and thus

they compete with AT&T's basic residential service. The fact that there may be

customers in the exchanges that want only basic local service does not negate the fact that

AT&T faces competition for residential service in this marketplace. In re AT&T (Entry

on Rehearing at 16) (February 14, 2007), Appellant's App. at 181. The Commission

explained:

Each technology platform has its own unique characteristics that
competitive providers utilize for the purpose of customizing their service
offerings in order to be considered an alternative to BLES. Customers
subscribing to services offered by various alternative providers, and not
subscribing to AT&T Ohio's BLES, demonstrate that end users perceive
the alternative providers' services to be a reasonable alternative and
substitute for the ILEC's BLES offerings when considering factors such as

12



service quality, rates, terms, and conditions. Otherwise, it is reasonable to
conclude that they would not have switched from AT&T Ohio's BLES.

In re AT&T (Opinion and Order at 13) (December 20, 2006), Appellant's App. at 112.

Moreover, the record supports the Commission's determination that customers are

substituting basic service with competitive services offered by alternative technologies,

contrary to OCC's assertion. Numerous witnesses at the Commissions' local hearings

testified that they either had substituted alternative services for basic local service or were

considering doing so as the Commission noted. Rules Case (Opinion and Order at 25)

(March 7, 2006), Appellant's App. at 468; Rules Case (Transcript of Columbus Public

Hearing at 26-29, 36-40) (January 18, 2006), App. at 56-59, 60-64; Rules Case (Tran-

script of Cincinnati Public Hearing at 19-21, 32-40, 47-50) (January 20, 2006), App. at

39-41, 42-50, 51-54. The record in this case and the prior rulemaking support the Com-

mission's factual determination.

OCC argues that a prior, unrelated case involving alternative regulation of

telecommunications services shows the General Assembly focused on stand-alone BLES

when adopting H.B. 218, allowing alternative regulation of BLES. There is no language

in R.C. 4927.03 that supports OCC's claim. To the contrary, R.C. 4927.03 does not even

mention stand-alone BLES; the statute identifies only BLES. Ohio Rev. Code Ann. §

4927.03 (Anderson 2007), App. at 1-3. This is particularly significant because BLES is

defined by the General Assembly without reference to stand-alone BLES. Id. Under the

General Assembly's definition, BLES is a bundle of services that is not limited to stand-

alone. The prior case OCC relies on is much different than the present one and has no
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relation to it. The Commission rejected OCC's claim, describing the differences in the

two cases:

By suggesting that there was no reason to enact H.B. 218 because the
Commission's 00-1532 orders already found competition exists for BLES,
the Consumer Groups inaccurately portray our 00-1532 decision and the
implications of H.B. 218's subsequent enactment. Prior to enactment of
H.B. 218, BLES was beyond the scope of alternative regulation under Sec-
tion 4927.03, Revised Code. Our decision in 00-1532 did not deregulate
stand-alone BLES or otherwise provide regulatory exemptions applicable to
stand alone BLES. Rather, in 00-1532, we made certain competitive fmd-
ings applicable largely to discretionary services that extended to the entire
state of Ohio. For example, we found that bundled service packages
offered by the ILEC (including those containing BLES) are competitive
with bundled service packages offered by CLECs. Therefore, pursuant to
our Order in 00-1532, ILECs received relief limited to bundled service
packages.

By contrast, in the current rulemaking under H.B. 218, we are creating an
alternative regulatory framework applicable to BLES and imposing addi-
tional competitive market tests to be applied on a granular level. The com-
petitive market tests in Rule 4901:1-4-10(C), O.A.C., are new and go well
beyond the competitive findings in the 00-1532 rulemaking.

Rules Case (Entry on Rehearing at 19) (May 3, 2006), Appellant's App. at 533.

In sum, the requirements of the Commission's market tests and its decision give

full effect to R.C. 4927.03 and lawfully promote the policies delineated in R.C. 4927.02.

Discount Cellular, Inc. v. Pub. Util. Comm'n, 112 Ohio St. 3d 360, 362, 859 N.E.2d 957,

961 (2007). The choice before the Court is whether to render Chapter 4927 a nullity, as

OCC seeks to do, or to affirm the Commission's decision that promotes emerging

technologies and new services that today's customers want, and facilitates continuing

competition for residential service. The Commission applied R.C. 4927.03 as the

General Assembly intended.
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Proposition of Law II.

The Court will not reverse Commission factual determinations where the
record contains sufficient supporting evidence. Discount Cellular, Inc. v. Pub.
Util. Comm'n, 112 Ohio St. 3d 360, 859 N.E.2d 957 (2007). Here the facts
show and the Commission found that AT&T's basic local service is subject to
competition from a host of alternative providers that offer residential service
under competitive rates, terms, and conditions.

As authorized under R.C. 4927,03, the Commission adopted alternative regulatory

requirements by creating multiple competitive market tests that evaluate the criteria con-

tained in the statute. Ohio Admin. Code § 4901:1-4-10(C)(1)-(4) (Anderson 2007), App.

at 18. In adopting multiple tests, the Commission recognized that the continuously

evolving nature of the telecommunications market place made one test for all situations,

like that advocated by OCC, inappropriate. The Commission adopted four competitive

tests that are sufficiently rigorous and granular "to support a finding that, consistent with

H.B. 218, there are reasonably available alternatives to BLES in the affected exchange(s)

or that BLES is subject to competition in the affected exchanges" and that demonstrate no

barriers to entry for alternative BLES providers on the affected exchanges. In re AT&T

(Entry on Rehearing at 4) (February 14, 2007), Appellant's App. at 169. These tests

evaluate, in an objective and meaningful way, the overall state of competition in each

exchange by requiring AT&T to present facts that comport with the considerations

enumerated in R.C. 4927.03.

AT&T chose to demonstrate compliance with two of these competitive tests:

competitive tests three and four. AT&T demonstrated compliance in 18 exchanges under

competitive test three that requires:
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An applicant must demonstrate compliance in each requested exchange that
at least fifteen percent of total residential access lines are provided by unaf-
filiated CLECs [competitive local exchange carriers]; the presence of at
least two unaffiliated facilities-based CLECs providing BLES to residential
custbmers; and, the presence of at least five alternative providers serving
the residential market.

Ohio Admin. Code § 4901:1-4-10(C)(3) (Anderson 2007), App. at 18. AT&T demon-

strated compliance in 118 exchanges under competitive test four that requires:

An applicant must demonstrate that in each requested telephone exchange
area that at least fifteen per cent of total residential access lines have been
lost since 2002 as reflected in the applicant's annual report filed with the
commission in 2003, reflecting data for 2002; and the presence of at least
five unaffiliated facilities-based alternative providers serving the residential
market.

Ohio Admin. Code § 4901:1-4-10(C)(4) (Anderson 2007), App. at 18. AT&T bore the

burden of showing that within its service area competition is real, sustainable and

impacting upon its residential market share to satisfy the requirements of the two market

tests.

Each of the Commission's factual determinations under R.C. 4927.03 is supported

by largely uncontroverted facts submitted by AT&T. OCC's disagreements do not

involve the existence of the facts or their accuracy. The facts the Commission acted upon

are supported in the record and fully explained in its decisions. The Court will not

reverse fact determinations where the record contains sufficient probative evidence to

support those findings. Discount Cellular v. Pub. Util. Comm'n, 112 Ohio St. 3d 360,

859 N.E.2d 957 (2007). The Court does not reweigh the evidence nor does it substitute

its opinion or judgment for that of the Commission on factual, evidentiary matters.

Payphone Ass'n v. Pub. Util. Comm'n, 109 Ohio St. 3d 453, 849 N.E.2d 4 (2006). OCC
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bears the heavy burden of showing that the Commission's findings are against the mani-

fest weight of the evidence. Vectren Energy Delivery of Ohio, Inc. v. Pub. Util. Comm'n,

113 Ohio St. 3d 180, 863 N.E.2d 599 (2007). OCC's misguided assertions assail the ade-

quacy, quality, and weight of the evidence, all matters for the Commission's judgment,

and thus should be rejected. Stephens v. Pub. Util. Comm'n, 102 Ohio St. 3d 44, 806

N.E.2d 527 (2004). The Commission's factual findings are supported by probative

record evidence and should be sustained.

A. Based on the evidence of record the Commission properly determined that
AT&T met the requisites of competitive test four in 118 of its exchanges.

1. AT&T demonstrated the requisite percentage loss of its residential
access lines in each exchange.

The Commission's line loss requirement measures market power and the level of

competition AT&T faces in each exchange. In re AT&T (Entry on Rehearing at 7) (Feb-

ruary 14, 2007), Appellant's App. at 172. The Commission designed this test with an eye

to the practical because it can be easily implemented using data that are readily available

to AT&T. AT&T's application presented sufficient information to show that it lost over

15 percent of its residential access lines in each exchange between 2002-2005. In re

AT&T (Opinion and Order at Attachment A) (December 20, 2006), Appellant's App. at

138-161. Although OCC argues about what these losses mean, OCC did not dispute the

actual percentages of residential access lines lost by AT&T in each exchange. These

facts support, as the Commission found, the first requirement of market test four and con-

sider factors enumerated in the statute. Ohio Rev. Code Ann. § 4927.03(A)(2) (Anderson
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2007), App. at 2; In re AT&T (Opinion and Order at 19) (December 20, 2006), Appel-

lant's App. at 118.

OCC challenges the line loss requirement. It argues that the standard is insuffi-

cient because AT&T cannot show that all these lines were actually lost to competition.

OCC previously made a similar argument in the Rules Case where the Commission noted

the impracticability of OCC's position. In re AT&T (Opinion and Order at 17-18)

(December 20, 2006), Appellant's App. at 116-117. The Commission found that it is not

possible for AT&T, or any other incumbent local exchange carrier (ILEC), to identify

with precision, where "lost" residential lines went because AT&T does not have access to

other competitor's confidential market share information. In re AT&T (Entry on

Rehearing at 6) (February 14, 2007), Appellant's App. at 171. OCC misses the point by

ignoring what the facts actually show. AT&T's line losses show that their customers

have alternatives and are exercising their right to choose them. This test requirement

measures competition for basic local service because each "lost" access customer previ-

ously purchased AT&T basic local service and has now chosen bundled service as a rea-

sonable substitute to its former AT&T service. Rules Case (Entry on Rehearing at 17-18)

(May 3, 2006), Appellant's App. at 531-532. Migration of AT&T customers to other ser-

vices is an indicium of market power and the extent to which substitute services are read-

ily available at competitive rates, terms, and conditions. The Commission rejected

OCC's contention that disconnected residential access lines were used for internet access

rather than voice communications. In re AT&T (Opinion and Order at 17-18) (December

20, 2006), Appellant's App. at 116-117. The Commission found irrelevant OCC's show-
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ing of increased digital subscriber line connections statewide because AT&T's narrow

application applied to a different area; that being a portion of AT&T's service territory

rather than the entire state. Id. The Commission also expressed its belief that the line

loss requirement fully captures movement of families in and out of the relevant

exchanges. Id. at 18, Appellant's App. at 117.

In yet another challenge to the sufficiency of the facts, OCC argues that residential

access lines lost to AT&T's wireless affiliate should not be included in the line loss cal-

culation. OCC isolates one factor involved with one prong of a competitive test without

looking at the overall effect of the test as the Commission intended. In re AT&T (Opin-

ion Order at 19) (December 20, 2006), Appellant's App. at 118. As the Commission

described:

The Commission exercised its expertise and judgment based on information
on the record in 05-1305 and considered all possible causes for access line
loss. In doing so, the Commission determined that for Rule 4901:1-4-
10(C)(4), O.A.C., a minimum of 15 percent residential access line loss in a
given exchange is appropriate provided that it is accompanied with the
presence of at least five facilities-based alternative providers serving resi-
dential market in that exchange.

Id. The issue is not what is shown by the line-loss prong, alone. Both test requirements

must be analyzed together to evaluate the real competitive vibrancy in the AT&T

exchanges. Id. OCC's improper focus upon only one-half of the Commission's market

test fails to yield the entire competitive market analysis intended by the Commission

under the test.

AT&T presented uncontroverted facts that show its loss of market share. The

Commission fully explained the facts it relied upon and why those facts were sufficient to
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satisfy the first requirement of its market test. The Commission's factual finding should

be affirmed.

2. AT&T showed that there are more than the requisite five unaffiliated
facilities-based, alternative providers actually serving residential cus-
tomers in each exchange.

R.C. 4927.03 also states that the Commission shall consider the number and size

of alternative service providers. The second requirement of the Commission's competi-

tive market test four does this by requiring a showing of at least five unaffiliated, facili-

ties-based alternative providers serving the residential market in each exchange where

alternative regulation is sought. This requirement can be broken down as follows:

(1) There can be no affiliation between any of the alternative providers
and the applicant;

(2) Each alternative provider must be facilities-based;

(3) In addition to some form of BLES, the providers may market and
sell alternative or different products and services and/or employ dif-
ferent technologies to those of the applicant; and,

(4) Each alternative provider must be serving the residential market-
place.

This prong evaluates the overall competitiveness of the market and independence

of competitive providers. As the Commission noted, the required presence of multiple,

facilities-based residential providers is probative evidence of a healthy, sustainable mar-

ket. Rules Case (Entry on Rehearing at 15) (May 3, 2006), Appellant's App. at 529. By

considering only alternative providers that are "facilities-based," the Commission evalu-

ates the commitment of a provider to remain a competitor in the market due to investment

in plant and equipment. Id. That, in turn, coincides with greater market stability and sus-
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tainability. In the event of market deterioration or slippage, Ohio law also provides a

safety net that allows the Commission to modify a previous order granting alternative

regulatory treatment for good cause. Ohio Rev. Code Ann. § 4927.03(C) (Anderson

2007), App. at 2-3.

The Commission determined that "alternative providers such as wireline CLECs

[competitive local exchange carriers], wireless, VoIP, and cable telephony providers are

relevant to our [the Commission's] consideration in determining whether an ILEC is

subject to competition or customers have reasonably available alternatives to the ILEC's

BLES offering at competitive rates, terms and conditions." Rules Case (Opinion and

Order at 25) (March 7, 2006), Appellant's App. at 468. The Commission's competitive

evaluation of a market includes, as the statute says it should, all competitors of AT&T's

BLES regardless of the technology they use to compete. AT&T showed that a mix of

alternative providers and technologies, including wireline competitive local exchange

carriers, wireless providers, VoIP, and cable telephony currently compete with AT&T to

provide residential service in the relevant exchanges. In re AT&T (Opinion and Order at

13, Attachment A) (December 20, 2006), Appellant's App. at 112, 138-161. That mix

included at least five alternative providers in each relevant exchange as required under

the Commission's test. Id. at Attachment A, Appellant's App. at 138-161.

The Commission found, and OCC did not dispute, that Alltel Wireless, Cincinnati

Bell Wireless, Verizon Wireless, and Sprint/Nextel wireless services are unaffiliated with

AT&T, that each utilizes facilities they own, operate, manage, or control, and that they

are "facilities-based providers that satisfy the second prong of Test 4...." In re AT&T
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(Opinion and Order at 22) (December 20, 2006), Appellant's App. at 121. There is no

dispute that each is a large residential provider with significant market share.

The mix also includes 17 wireline providers that offer service through "Local

Wholesale Complete" (LWC) or the unbundled network element platform (UNE-P).

These are lease arrangements with AT&T and the Commission has long recognized that

UNE-P and LWC facilities are jointly managed and controlled by the competitive local

exchange carrier and the ILEC, AT&T. The competitive local exchange carrier controls

the specific services offered over the facilities, the specific features activated, and the

timing of when a service is commenced and terminated. Id. at 21, Appellant's App. at

120. Hence, the Commission determined these providers were facilities-based alterna-

tive providers. Id.

Other providers owned facilities in the relevant exchanges. Id. at 21-22, Appel-

lant's App. at 120-121. Buckeye Telesystems, Comcast, and Insight each provide service

using switching facilities they own and that each has ported telephone numbers in the

exchanges to which they are relevant. Thus, the Commission determined they are classi-

fied as facilities-based alternative providers. Id. at 22, Appellant's App. at 121. The

Commission evaluated all companies that AT&T proposed as facilities-based alternative

providers. Id. at 19-22, Appellant's App. at 118-121. It identified as facilities-based

alternative providers only those that met the requirements of the second prong of com-

petitive test four. Id. at 22, Attachment A, Appellant's App. at 121, 138-161. These facts

are not disputed.
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Unable to credibly challenge the facts, OCC chooses instead to rail against the test

requirements. OCC once again mistakenly asserts that competitive alternative services

must be identical to AT&T basic local exchange service. OCC's position is unlawful and

illogical because product and service variation and differentiation are the best evidence of

intense competition in the marketplace because it shows innovative providers who

develop and aggressively bring to market new products and services that customers want.

The Commission has repeatedly noted that the law does not restrict the analysis of com-

petition and reasonably available alternatives to providers whose services are exactly like

or identical to AT&T stand-alone BLES. In re AT&T (Opinion and Order at 12)

(December 20, 2006), Appellant's App. at 111; In re AT&T (Entry on Rehearing at 15-

16) (February 14, 2007), Appellant's App. at 180-181. R.C. 4927.03 directs that the

Commission consider availability of "functionally equivalent" or adequate "substitute"

services. Ohio Rev. Code Ann. § 4927.03(A)(2) (Anderson 2007), App. at 2. Customers

voluntarily switch to new providers and services because they perceive greater value in

other services and technology platforms as acceptable substitutes for AT&T BLES.

OCC's overly restrictive view limits customer choices and effectively decides for the

customer what service and provider will be used.

OCC further asserts that services from competitive providers must be at or near

the same price as AT&T stand-alone BLES to be considered. Again, R.C. 4927.03

requires that substitute services be available at competitive rates and terms, not identical

rates and terms as OCC mistakenly asserts. The services of these alternative providers

are readily available and AT&T customers are switching to them as acceptable substitutes
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offered under competitive rates and terms. In re AT&T (Entry on Rehearing at 16) (Feb-

ruary 14, 2007), Appellant's App. at 181.

Finally, OCC asserts that where an alternative service provider identified by

AT&T does not serve the entirety of an exchange, its services cannot be readily available

to AT&T BLES customers in that exchange. The Commission disagreed. Dating back to

the Rules Case, the Commission found that its new competitive market tests (including

market test four) were sufficiently rigorous and granular to evaluate reasonably available

alternatives to basic service in each affected telephone exchange.4 Rules Case (Entry on

Rehearing at 19) (May 3, 2006), Appellant's App. at 533. The Commission fully

explained the impracticality of OCC's argument:

The Commission finds that in order to satisfy Consumer Group's narrow
interpretation ... a market would have to be as small as a "city block" for
wireline providers, or even as small as a "single residence" in order to
guarantee that wireless service is reaching consumers indoors at their
homes. Such an interpretation is contrary to the statutory intent of Section
4927.03, Revised Code, and would be impractical, and extremely difficult
to administer.

In re AT&T (Opinion & Order at 23) (December 20, 2006) (emphasis added), Appellant's

App. at 122 (emphasis added).

Simply put, there is no requirement that every customer in an exchange have

access to all alternative providers and their services, or that all alternative providers offer

ubiquitous service throughout the exchange. The salient point is that all such providers

and technologies allow the same thing - residential customers to talk to each other.

4 OCC and other consumer groups supported the Commission Staff's rule proposal
for an exchange-specific application of the competitive market test. Rules Case (Opinion
and Order at 17-18) (March 7, 2006), Appellant's App. at 460-46 1.
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Rather than creating an overly rigid standard, like that advocated by OCC, the General

Assembly left it to the judgment and expertise of the Commission to consider "the extent

to which services are available from alternative providers in the relevant market." Ohio

Rev. Code Ann. § 4927.03(A)(2)(b) (Anderson 2007), App. at 2. The Commission's

alternative regulation requirements, included in market test four, do this, and allow R.C.

4927.03 to be implemented as the General Assembly intended. The Commission's judg-

ment is sound and its factual determinations that AT&T met the requisites of competitive

test four in 118 of its exchanges are supported and should be upheld.

B. Based on the evidence of record the Commission properly determined that
AT&T met the requisites of competitive test three in 18 of its exchanges.

1. AT&T demonstrated that at least 15 percent of total residential access
lines in each exchange are provided by unaffiliated competitive local
exchange carriers.

Competitive test three requires AT&T to demonstrate that 15 percent of the total

residential lines in an exchange are provided by unaffiliated competitive local exchange

carriers. Ohio Admin. Code § 4901:1-4-10(C)(3) (Anderson 2007), App. at 18. Similar

to the line-loss prong of the Commission's competitive test four, this prong gauges the

existence and extent of competition and, in so doing, it reflects the criteria of R.C.

4927.03. The Commission found that AT&T made this showing in 18 of its exchanges,

when it presented facts demonstrating that more than 15 percent of total residential lines

were provided by unaffiliated, competitive local exchange carriers in each of these

exchanges. In re AT&T (Opinion and Order at 29-30, Attachment B) (December 20,

2006), Appellant's App. at 128-129, 162-164. OCC neither disputes these facts nor that
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these competitive local exchange carriers serve the residential market. Thus, this prong

of test three is met.

OCC's dispute focuses upon which competitive local exchange carriers or

"CLECs" who serve residential customers should be included in the calculation of aggre-

gate competitive local exchange carrier residential market share. OCC seeks to unrea-

sonably dilute the aggregate percentage of the residential market share served by CLECs

by excluding those providers even though they currently serve residential customers in

competition with AT&T. OCC advances an artificially depressed result that yields an

erroneous view of actual competition in an exchange's residential market. The Commis-

sion rejected OCC's suggestion and properly included these competitive local exchange

carriers. The Commission noted that the salient point in this regard is whether the com-

petitive local exchange carrier exerts competitive pressure on AT&T by winning and

keeping customers. Id. at 29, Appellant's App. at 128. That is consistent with the

General Assembly's criteria prescribed in R.C. 4927.03. This prong shows AT&T is sub-

ject to competition and "[t]he fact that a competitive local exchange carrier is successful

in winning and keeping customers is a clear signal of the competitive pressure the ILEC

faces and to which it must respond." Id. Competitive local exchange carriers serving

residential customers should be included in the calculation of aggregate competitive local

exchange carrier residential market share. The Commission correctly refused OCC's

attempt to unfairly skew the calculation. AT&T demonstrated this prong of competitive

test three in all 18 exchanges.
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2. AT&T demonstrated at least two unaffiliated competitive local
exchange carriers providing BLES to residential customers exist in the
18 exchanges that the Commission found satisfied the requirements of
competitive test three.

Competitive test three also requires AT&T to show that two unaffiliated competi-

tive local exchange carriers provide BLES to residential customers in the exchanges for

which it seeks alternative BLES regulation. Ohio Admin. Code § 4901:1-4-10(C)(3)

(Anderson 2007), App. at 18. Like the similar second prong of the Commission's com-

petitive test four, this test three requirement evaluates the overall vibrancy of the market.

Because the presence of multiple providers is probative of a healthy, sustainable market,

this prong reflects the criteria prescribed by the General Assembly in R.C. 4927.03. The

Commission found that AT&T made this demonstration in 18 of its exchanges due to the

presence of MCI/WorldCom and Sage in those exchanges. In re AT&T (Opinion and

Order at 29-30, Attachment B) (December 20, 2006), Appellant's App. at 128-129, 162-

164. There is no dispute that these two companies provide BLES to residential customers

in the relevant exchanges.

OCC included MCI/WorldCom and Sage in a generic claim unrelated to the

exchanges served. OCC questioned whether MCI/WorldCom and Sage, among others,

should be included in competitive figures because they do not offer stand-alone BLES

service. As discussed elsewhere, the law does not disqualify a carrier from consideration

as a competitor on this erroneous basis.

The Commission's determination that MCI/WorldCom and Sage serve the 18 rele-

vant exchanges is unquestioned. The Commission's determination that they are facilities-
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based carriers is based on the facts surrounding the arrangements by which

MCI/WorldCom and Sage provide service, and it is not disputed. The Commission's

determination regarding this prong should be affirmed.

3. AT&T demonstrated that at least five alternative providers serving the
residential market exist in the 18 exchanges that the Commission found
satisfied the requirements of competitive test three.

Competitive test three also requires that AT&T show that at least five alternative

providers serve the residential market in the exchanges for which it seeks alternative

BLES regulation. Ohio Admin. Code § 4901:1-4-10(C)(3) (Anderson 2007), App. at 18.

This prong offers further insight into the vibrancy and extent of competition in the resi-

dential market. It also reflects the criteria prescribed by the General Assembly in R.C.

4927.03. The Commission found that many alternative providers provide residential ser-

vice in the 18 exchanges and at least five provide service in each of the exchanges. In re

AT&T (Opinion & Order at 29-30, Attachment B) (December 20, 2006), Appellant's

App. at 128-129, 162-164. The Commission found the wireline carriers providing ser-

vice included: ACN, Budget Phone, Comcast, Insight, MCI, New Access, Revolution,

Sage, Talk America, Trinsic, PNG, and LDMI. Id. The Commission also found wireless

carriers provided service in the exchanges. They included: Alltel Wireless, Sprint/Nextel,

and Verizon Wireless. Id. The fact that these carriers provided service in the relevant

exchanges is not disputed. Instead, OCC questions, how these providers provide service.

In finding this prong of competitive test three satisfied by these providers, the Commis-
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sion found that how the service was provided did not change the fact that these providers

are serving residential customers.

The record supports the Commission's findings. In making the findings, the

Commission relied upon: phone-book white page listings, local wholesale complete

access line data, and 9-1-1 data. This data showed the following competitive local

exchange carriers provided service in the relevant exchanges: ACN, Budget Phone,

Comcast, First Communications, Insight, MCI, New Access, Revolution, Sage, Talk

America, and Trinsic. In re AT&T (Opinion and Order at 24, 31-32) (December 20,

2006), Appellant's App. at 123, 130-131. These carriers' Commission-approved tariffs

also supported the Commission's determination, as they show that these providers "make

residential services available to current and prospective customers." Id. The Commis-

sion even reviewed these carriers' websites and found that the advertising supported its

determinations as well. Id. The record supports the Commission's determination that

these carriers serve the residential market in the relevant exchanges. OCC does not dis-

pute these findings.

Likewise, the record also supports the Commission's determination that the wire-

less carriers serve the 18 exchanges that the Commission approved for alternative BLES

regulation under competitive test three. These carriers include: Alltel Wireless,

Sprint/Nextel, and Verizon Wireless. They "advertise the availability and coverage of

their service offerings in the relevant exchanges." Id. at 26, 31-32, Appellant's App. at

125, 130-131. Their coverage maps show that their wireless service offerings are readily

available to customers in the relevant exchanges. Id. at 23, 32, Appellant's App. at 122,
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131. They also have residential customers who disconnected from AT&T's BLES ser-

vices. Id. at 26, 31-32, Appellant's App. at 125, 130-13 1. The record amply supports the

Commission's determination that these carriers offer residential service in the relevant

exchanges.

The fact that the wireless carriers did not provide service throughout the exchange

is not the test. The Commission applied its judgment and expertise in determining that

the exchange area was the most appropriate market area for analysis;5 not a city block

and not a single household area as OCC suggests. Id. at 23, Appellant's App. at 122.

Thus, the provision of service in an exchange qualifies a carrier for consideration under

the Commission's competitive tests and it is not necessary to show that the carrier pro-

vides service to each residence in the exchange. Id.

The Commission also found that PNG met this prong of competitive test three in

three exchanges. Id. at 32, Appellant's App. at 131. By reselling AT&T's residential

services, PNG provides residential services in competition with AT&T's BLES services.

Id. Hence, the Commission found that PNG provided service in the residential market in

the three exchanges. Id. How they obtained those services did not affect this prong of

competitive test three.

Whatever policy issues may be debated, the existence of factual record support for

the Commission's determinations shows the existence of competitors to AT&T's BLES

service in the relevant exchanges and their aggregate market share in those exchanges.

5 OCC agreed in the Rules Case that this was appropriate.
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As in the case of the exchanges involved with the Commission's competitive test four,

the debate over competitive test three is about policy, not the record facts. OCC disagrees

with the Commission's policy determinations but the General Assembly committed the

policy to the Commission's discretion. The policy disagreements do not change the

record and the Commission's determinations are supported by record facts.

Proposition of Law No. III:

The Commission's determination that there are no barriers to entry is sup-
ported by facts of the record and should be affirmed.

The facts support the Commission's finding that there are no barriers to entry for

residential providers in the relevant AT&T exchanges. In re AT&T (Opinion and Order

at 8-9) (December 20, 2006), Appellant's App. at 107-108; In re AT&T (Entry on

Rehearing at 17-18) (February 14, 2007), Appellant's App. at 182-183. The Commis-

sion's market tests evaluate the actual dynamics and openness of this marketplace:

Relative to Rule 4901:1-4-10(C)(3), O.A.C., [competitive test 3] the Com-
mission finds significance in the required demonstration that:

at least 15 percent of the total number of residential access lines in an
exchange must be provided by unaffiliated CLECs [competitive local
exchange carriers]; (2) there are two unaffiliated facilities-based CLECs
providing BLES to residential customers; and (3) there are at least five
alternative providers serving the residential market. ...

Similarly, with respect to Rule 4901:1-4-10(C)(4), O.A.C., [competitive
test 4], the Commission finds significance in the required threshold loss of
at least 15 percent of the total residential access lines tied with the presence
of at least five unaffiliated facilities-based alternative providers serving
residential customers in the relevant market .... The required presence of
unaffiliated altemative providers combined with the requisite ILEC loss of
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residential access lines adequately establishes that there are no barriers to
entry, thus satisfying Section 4927.03(A)(3), Revised Code.

In re AT&T (Opinion and Order at 8-9) (December 20, 2006), Appellant's App. at 107-

108. In the Commission's judgment, compliance with its market tests require facts that

show ease of entry rather than barriers to it.

OCC argues that the Commission's tests are not effective indicators of barriers to

entry for competing stand-alone BLES providers. This argument wrongly assumes that

R.C. 4927.03 limits the Commission's consideration to only alternative providers that

offer basic service identical to that of AT&T. As already shown, the availability of com-

peting substitute services, not identical services, is what R.C. 4927.03 directs the

Commission to consider. That is what the Commission did. OCC ignores the plain

words of the statute, and instead advances a standard that defeats the intended purpose of

R.C. 4927.03 - alternative regulation of basic local exchange service.

OCC was part of a larger group in the Rules Case that argued that barriers-to-entry

must consider any condition that makes entry into a marketplace more difficult. This is

an insurmountable hurdle. It fails to distinguish, as the Commission did, between condi-

tions that may affect market entry and barriers that preclude such entry. Rules Case

(Opinion and Order at 22) (March 7, 2006), Appellant's App. at 465. As the Commission

found:

[A]ll companies are confronted with at least some conditions that make
entry difficult. Therefore, the primary issue becomes an analysis of
whether these difficulties can be overcome by some competitors or whether
market conditions involve true barriers to entry that prevent or significantly
impede entry beyond those risks and costs normally associated with market
entry. If II.B. 218 stands for the proposition that all conditions that make
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entry diffcult have to be eliminatedfor all potential competitors, such an
interpretation will create an insurmountable burden ofprooffor an ILEC

to satisfy.

Rules Case (Entry on Rehearing at 18) (May 3, 2006), Appellant's App. at 532 (emphasis

added).

This distinction comports with the dictionary definition of "barrier" as that which

"bars," "prevents," or "obstructs." WEBSTER'S NEW WORLD DICTIONARY (Second Col-

lege Edition 1982). Any retail provider seeking to enter a competitive marketplace will

face challenges that affect, but fall well short of barring, market entry. Rules Case

(Opinion and Order at 22) (March 7, 2006), Appellant's App. at 465; Rules Case (Entry

on Rehearing at 18-20) (May 3, 2006), Appellant's App. at 532-534. Further, the

Commission determined that federal and state laws6 and rules exist to minimize the

effects of such challenges and to prohibit incumbent providers, like AT&T, from

exploiting them to create barriers to entry. Id. at 18-20, Appellant's App. at 532-534.

R.C. 4927.03 cannot require that new market entry be totally free of conditions. Finan-

cial, geographic, and a host of other factors and circumstances will always exist. OCC's

test mistakenly assumes that all potential competitors are created equal in terms of finan-

cial and marketing resources, knowledge of the marketplace, etc., an assumption that, at

best, is totally unrealistic. The Commission's practical focus considers "barriers" to entry

as only those conditions that preclude a would-be competitor from entering the market,

rather than factors that tend to show how effectively an already successftil entrant may

6 See, e.g., 47 U.S.C. Section 251, that requires incumbent local exchange carriers
to negotiate in good faith with requesting competing telecommunications carriers the
terms and conditions for interconnection to the local exchange network.
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perform in that market. This critical distinction requires the Commission's judgment. As

a safety net, the Commission further explained that an interested party can always file a

complaint alleging barriers to entry in a specific factual setting. Rules Case (Entry on

Rehearing at 19) (May 3, 2006), Appellant's App. at 533. Further, under R.C.

4927.03(C), the Commission has continuing authority to abrogate or modify any prior

order granting alternative regulatory treatment if it finds such action to be in the public

interest. The Commission sought balance by identifying factors significant for comply-

ing with H.B. 218, while not making the thresholds so onerous that few, if any, ILECs

could meet them and obtain BLES alternative regulation benefits contemplated by H.B.

218." In re AT&T (Entry on Rehearing at 8) (February 14, 2007), Appellant's App. at

173.

Finally, whether barriers to entry exist is afactual question for the Commission to

determine. The facts of this case support the Commission's finding that there are no bar-

riers to market entry. For example, AT&T presented facts showing the presence of com-

petitive alternative providers serving residential customers in the relevant exchanges.

The active business presence of multiple service providers and alternative technologies

that compete for residential customers, coupled with AT&T's loss of residential custom-

ers to competitor market share, show that there are no barriers to entry in the relevant

exchanges. In re AT&T (Opinion and Order at 13) (December 20, 2006), Appellant's

App. at 112; In re AT&T (Entry on Rehearing at 18) (February 14, 2007), Appellant's

App. at 183.
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OCC simply chooses to ignore the facts. Customer switching, coupled with the

product and service differentiation of the alternative competing providers listed above,

show a dynamic marketplace for residential service in AT&T's service area that is free of

barriers to entry. The futility of OCC's effort is perhaps best illustrated by its inability to

present any evidence of specific barriers to entry unique to any of the 136 exchanges

where the Commission granted AT&T's application. In re AT&T (Opinion and Order at

8) (December 20, 2006), Appellant's App. at 107. OCC witnesses identified only general

types of barriers that may be associated with any marketplace, while they failed to

identify a single barrier to entry that applies to the relevant AT&T exchanges. Id at 7,

Appellant's App. at 106.

The Commission rejected OCC's interpretation of "barriers to entry" because it

frustrates the statutory purpose and creates an insurmountable burden of proof for any

applicant. Market tests three and four fully incorporate what, in the Commission's judg-

ment, is the proper barriers-to-entry analysis contemplated under R.C. 4927.03. In re

AT&T (Opinion and Order at 8-9) (December 20, 2006), Appellant's App. at 107-108.

The Commission's standard is practical, measurable, and relevant - that is to say, it con-

siders facts that bear directly on the issue. There can be no better indicator of a lack of

barriers than the presence of numerous competitors and services that AT&T customers

are choosing as substitutes for their former AT&T basic local exchange service. OCC's

standard strangles the statute with a threshold so onerous that few, if any, can meet to

avail themselves of alternative regulation. Rules Case (Entry on Rehearing at 17-18)

(May 3, 2006), Appellant's App. at 531-532. This does not comport with the streamlined
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process created by the General Assembly to facilitate alternative regulation where, as

here, the marketplace supports it. Nor does the Commission's rationale treat the statutory

"no barriers to entry" test as surplusage as OCC mistakenly asserts. The Commission

created regulations that evaluate all criteria in R.C. 4927.03. The Commission can make

multiple findings based upon the facts AT&T submitted to meet the Commission's mar-

ket tests.

The General Assembly left the determination of barriers-to-entry to the Commis-

sion's judgment and expertise as the fact finder. Ohio Rev. Code Ann. § 4927.03

(Anderson 2007), App. at 1-3. The Commission considered the plain words of R.C.

4927.03 and applied its reasoned judgment to the facts to conclude that there are no barri-

ers to entry for residential service in the already competitive, vibrant telephone exchanges

that are the subject of this appeal. The Commission's judgment is sound, and its factual

findings are supported and should be upheld. Payphone Ass'n v. Pub. Util. Comm'n, 109

Ohio St. 3d 453, 849 N.E.2d 4 (2006).

Proposition of Law No. IV:

Where the Commission's decision implements and balances stated goals of
the General Assembly, it promotes the public interest requirement under
R.C. 4927.03.

Under R.C. 4927.03, the Commission must find that alternative regulatory treat-

ment of basic local exchange service is in the "public interest." The Commission made

this determination by once again applying its reasoned judgment to the record before it.

In re AT&T (Opinion and Order at 35) (December 20, 2006), Appellant's App. at 134; In
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re AT&T (Entry on Rehearing at 19-20) (February 14, 2007), Appellant's App. at 184-

185. OCC opposes this finding because OCC wanted AT&T to provide additional public

commitments. OCC's position is not mandated by law and ignores public benefits that

customers already enjoy under the Commission's elective alternative regulation rule.7 In

rejecting OCC's wish list, the Commission correctly reasoned that the marketplace, and

not administrative fiat, should dictate the level of public benefits and services in an

already competitive marketplace:

We previously determined that requiring enhanced or additional ILEC
commitments would not be appropriate in a competitive environment. We
believe that in a competitive environment, an ILEC will have the appropri-
ate incentives to deploy additional advanced services and provide other
public benefits to consumers.

In re AT&T (Entry on Rehearing at 20) (February 14, 2007) citing Rules Case (Entry on

Rehearing at 2) (May 3, 2006), Appellant's App. at 185.

R.C. 4927.03 does not define "public interest." The General Assembly left this

determination to the expertise and judgment of the Commission. OCC chooses to define

public interest in terms of benefits to customers and there are indeed customer benefits in

this case. By approving a modest, capped rate increase for AT&T basic local service, the

Commission has ensured its continued affordability for residential customers. The pric-

ing flexibility approved by the Commission allows AT&T to actually charge less to meet

competition. Over objections from incumbent providers like AT&T, the Commission

adopted rules that insulate low-income, lifeline customers from any BLES rate increase

7 This is found at Section 4901:1-4-09(B)(1) of the Ohio Administrative Code.
Ohio Admin. Code § 4901:1-4-09(B)(1) (Anderson 2007), App. at 15.
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even where alternative regulation is appropriate. Rules Case (Opinion and Order at 40-

41, 48) (March 7, 2006), Appellant's App. at 483-484, 491; Rules Case (Entry on

Rehearing at 25-26) (May 3, 2006), Appellant's App. at 539-540.

The Commission's determination of "public interest" balances competing legis-

lative policies enunciated in R.C. 4927.02. Rules Case (Opinion and Order at 40) (March

7, 2006), Appellant's App. at 483. The Commission noted:

[I]n developing the rules for BLES alternative regulation, we sought to
strike a balance between the important public policy of ensuring the avail-
ability of stand-alone BLES at just and reasonable rates, while at the same
time recognizing the continuing emergence of a competitive environment
through flexible regulatory treatment of ILEC services, where appropriate.

In re AT&T (Entry on Rehearing at 19-20) (February 14, 2007), Appellant's App. at 184-

185 (emphasis added) citing Rules Case (Opinion and Order at 40) (March 7, 2006),

Appellant's App. at 483.

R.C. 4927.02 requires that any "public interest" analysis balance customer and

industry considerations. For example, while the Commission is to ensure widespread

availability of reasonably-priced basic local exchange service and continuation of low-

income telephone service programs, it is also directed by the General Assembly to

encourage innovation and to promote diversity and supply options among providers

under the statute. The Commission's correct view of the public interest promotes these

goals, and necessarily encompasses benefits to customers. The error alleged by OCC is a

meritless attack upon a judgment call that the General Assembly has directed the Com-

mission to make. The Commission gave full effect and consideration to related statutes,

including the policies in R.C. 4927.02 in its decision.

38



There are other customer benefits that OCC ignores. To even qualify for BLES

alternative regulation treatment, AT&T must show that it is in full compliance with a

Commission-approved elective alternative regulation plan. Ohio Admin. Code § 4901:1-

4-08 (Anderson 2007), App. at 15. The Commission's rules require that AT&T demon-

strate full compliance with all the public interest commitments of its existing plan. Ohio

Admin. Code § 4901:1-4-09 (Anderson 2007), App. at 15-17. Low-income customers

are protected; AT&T must show that it has fully complied with all advanced services and

lifeline (low-income) program commitments, while further committing, in the relevant

exchanges, to continue offering qualifying lifeline customers basic local exchange service

at existing rate levels. Ohio Admin. Code § § 4901:1-4-06; 4901:1-4-08; 4901:1-4-11,

App. at 8-14, 15, 18-20; Rules Case (Opinion and Order at 46) (March 7, 2006), Appel-

lant's App. at 489. The OCC and other consumer groups supported this proposed rate

freeze as a necessary public benefit to offset the incumbent local exchange carrier's (i.e.

AT&T) ability to implement measured increases in basic local service rates. Rules Case

(Opinion and Order at 46) (March 7, 2006), Appellant's App. at 489.

The General Assembly vested the Commission with authority to make judgment

calls like determining the "public interest." The Commission exercised its judgment rea-

sonably and lawfully, balancing the importance of continued affordability and availability

of adequate basic local service, with the goal of the General Assembly to promote a com-

petitive marketplace with a large variety of providers and services for residential custom-

ers to choose from. OCC's "more strings attached" view of the public interest ignores

existing customer benefits, rate ceilings for residential customers, and no rate increases
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for low-income customers. OCC's attack is a misplaced challenge to the Commission's

policy determinations and should be rejected.

Conclusion

R.C. 4927.03 expressly directs the Commission to establish regulations to promote

alternative regulation of basic local service. Applying its expertise and judgment, the

Commission created a series of market tests that evaluate the level of competition and

residential customer access to alternative providers and substitute services. The Commis-

sion's market tests apply the criteria in R.C. 4927.03 and implement the policies deline-

ated in R.C. 4927.02.

AT&T submitted facts that satisfy the requirements of the Commission's competi-

tive market tests three and four. It presented evidence regarding the size and number of

alternative providers, the ready availability of substitute services, and loss of its residen-

tial access lines or market share in the competitive exchanges relevant to this appeal.

These facts were largely unchallenged by the OCC. Instead, OCC complains about the

quality or weight of the evidence - matters left for the Commission's determination.

OCC seeks to supplant the Commission, and impose its own market test, that, if adopted,

will thwart alternative regulation of basic local service.

The wisdom of the policy contained within R.C. 4927.03 is outside the scope of

this appeal. OCC's arguments should be directed to the General Assembly and, in any

event, are irrelevant to the factual issues at hand. Equally unpersuasive is OCC's attack

on the policy judgments made by the Commission when it adopted its market test rules.
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Whether OCC agrees with the law or not, the Commission must apply R.C. 4927.03 to

promote the will of the General Assembly. The Commission's rules and its decision do

this. The decision should be affirmed.
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4927.02 State policy

(A) It is the policy of this state to:

(1) Ensure the availability of adequate basic local exchange service to citizens throughout
the state;

(2) Rely on market forces, where they are present and capable of supporting a healthy and
sustainable, competitive telecommunications market, to maintain just and reasonable
rates, rentals, tolls, and charges for public telecommunications service;

(3) Encourage innovation in the telecommunications industry;

(4) Promote diversity and options in the supply of public telecommunications services
and equipment throughout the state;

(5) Recognize the continuing emergence of a competitive telecommunications
environment through flexible regulatory treatment of public telecommunications services
where appropriate;

(6) Consider the regulatory treatment of competing and functionally equivalent services
in determining the scope of regulation of services that are subject to the jurisdiction of the
public utilities commission;

(7) Not unduly favor or advantage any provider and not unduly disadvantage providers of
competing and functionally equivalent services; and

(8) Protect the affordability of telephone service for low-income subscribers through the
continuation of lifeline assistance programs.

(B) The public utilities commission shall consider the policy set forth in this section in
carrying out sections 4927.03 and 4927.04 of the Revised Code and in reducing or
eliminating the regulation of telephone companies under those sections as to any public
telecommunications service.

4927.03 Exemption orders

(A)(1) The public utilities commission, upon its own initiative or the application of a
telephone company or companies, after notice, after affording the public and any affected
telephone company a period for comment, and after a hearing if it considers one
necessary, may, by order, exempt any such telephone company or companies, as to any
public telecommunications service, including basic local exchange service, from any
provision of Chapter 4905. or 4909., or sections 4931.01 to 4931.35 of the Revised Code
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or any rule or order adopted or issued under those provisions, or establish alternative
regulatory requirements to apply to such public telecommunications service and company
or companies; provided the commission finds that any such measure is in the public
interest and either of the following conditions exists:

(a) The telephone coinpany or companies are subject to competition with respect to such
public telecommunications service;

(b) The customers of such public telecommunications service have reasonably available
alternatives.

(2) In determining whether the conditions in division (A)(1)(a) or (b) of this section exist,
factors the commission shall consider include, but are not limited to:

(a) The number and size of alternative providers of services;

(b) The extent to which services are available from alternative providers in the relevant
market;

(c) The ability of alternative providers to make functionally equivalent or substitute
services readily available at coinpetitive rates, terms, and conditions;

(d) Other indicators of market power, which may include market share, growth in market
share, ease of entry, and the affiliation of providers of services.

(3) To authorize an exemption or establish alternative regulatory requirements under
division (A)(1) of this section with respect to basic local exchange service, the
commission additionally shall find that there are no barriers to entry. Further, as to an
exemption with respect to basic local exchange service, the commission shall not exempt
a telephone company from sections 4905.20, 4905.21, 4905.22, 4905.231, 4905.24,
4905.241, 4905.242, 4905.243, 4905.244, 4905.25, 4905.26, 4905.30, 4905.32, 4905.33,
4905.35, and 4905.381 of the Revised Code.

(B) In carrying out this section, the public utilities commission may prescribe different
classifications, procedures, terms, or conditions for different telephone companies and for
the public telecommunications services they provide, provided they are reasonable and do
not confer any undue economic, competitive, or market advantage or preference upon any
telephone company.

(C) The public utilities commission has jurisdiction over every telephone company
providing a public telecommunications service that has received an exemption or for
which alternative regulatory requirements have been established pursuant to this section.
As to any such company, the commission, after notice and hearing, may abrogate or
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modify any order so granting an exemption or establishing alternative requirements if it
determines that the findings upon which the order was based are no longer valid and that
the abrogation or modification is in the public interest. No such abrogation or
modification shall be made more than five years after the date an order granting an
exemption or establishing alternative requirements under this section was entered upon
the commission's journal, unless the affected telephone company or companies consent.

(D) The public utilities commission shall adopt such rules as it finds necessary to carry
out this section. It shall adopt rules initially implementing the amendment of this section
by H.B. No. 218 of the 126th general assembly within one hundred twenty days after the
effective date of the amendment. In adopting those rules, the commission shall consider
the establishment of elective alternative regulation specific to a telephone company that is
an incumbent local exchange carrier as defined in 47 U.S.C. 251(h) having fewer than
fifty thousand access lines.

4901:1-4-01 Definitions

As used within this chapter, these terms denote the following:

(A) "Affiliate" means a person that (directly or indirectly) owns or controls, is owned or
controlled by, or is under common ownership or control with, another person. For
purposes of these rules, the term "own" means to own an equity interest (or the
equivalent thereof) of more than ten per cent.

(B) "Alternative provider" means a provider of competing service(s) to the basic local
exchange service offering(s), regardless of the technology and facilities used in the
delivery of the services (wireline, wireless, cable, broadband, etc.).

(C) "Basic local exchange service (BLES)" means end user access to and usage of
telephone company-provided services that enable a customer, over the primary line
serving the customer's premises, to originate or receive voice communications within a
local service area, and that consist of the following:

(1) Local dial tone service.

(2) Touch tone dialing service.

(3) Access to and usage of 9-1-1 services, where such services are available.

(4) Access to operator services and directory assistance.

(5) Provision of a telephone directory and listing in that directory.
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(6) Per call, caller identification blocking services.

(7) Access to telecommunications relay service.

(8) Access to toll presubscription, interexchange or toll providers or both, and networks
of other telephone companies. BLES also means carrier access to and usage of telephone
company-provided facilities that enable end user customers originating or receiving voice
grade, data or image communications, over a local exchange telephone company network
operated within a local service area, to access interexchange or other networks.

(D) "Commission" means the public utilities commission of Ohio.

(E) "Competitive local exchange carrier (CLEC)" means any facilities-based and
nonfacilities-based local exchange carrier that was not an incumbent local exchange
carrier on the date of the enactment of the Telecommunications Act of 1996 (1996 Act)
or is not an entity that, on or after such date of enactment, became a successor, assign, or
affiliate of an incumbent local exchange carrier.

(F) "Elective alternative regulation plan (EARP)" means a plan adopted in case number
00-1532-TP-COI under which an incumbent local exchange carrier receives earnings-free
regulation with greater pricing flexibility for services other than BLES in exchange for
specific commitments.

(G) "Facilities-based alternative provider" means a provider of competing service(s) to
the basic local exchange service offering(s) using facilities that it owns, operates,
manages or controls to provide such services, regardless of the technology and facilities
used in the delivery of the services (wireline, wireless, cable, broadband, etc.).

(H) "Facilities-based competitive local exchange carrier" means any local exchange
carrier that uses facilities it owns, operates, manages or controls to provide service(s)
subject to the commission evaluation; and that was not an incumbent local exchange
carrier in that exchange on the date of the enactment of the 1996 Act. Such carrier may
partially or totally own, operate, manage or control such facilities. Carriers not included
in this classification are carriers providing service(s) solely by resale of the incumbent
local exchange carrier's local exchange services.

(I) "Incumbent local exchange carrier (ILEC)" means with respect to any area, any
facilities-based local exchange carrier that: (a) on the date of the enactment of the 1996
Act, provided BLES in such area; and (b) (i) on such date of enactment, was deemed to
be a member of the exchange carrier association pursuant to 47 C.F.R. 69.601(b), as
effective on May 1, 2006; or (ii) is a person or entity that, on or after such date of
enactment, became a successor or assignee of a member described in clause.
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(J) "Large ILEC" means any ILEC serving fifty thousand or more access lines within
Ohio.

(K) "Long-run service incremental cost (LRSIC)" represents the forward-looking
economic cost for a new or existing product that is equal to the per unit cost of increasing
the volume of production from zero to a specified level, while holding all other product
and service volumes constant. LRSIC does not include any allocation of forward-looking
common overhead costs. Forward-looking common overhead costs are costs efficiently
incurred for the benefit of a firm as a whole and are not avoided if individual services or
categories of services are discontinued. Further, forward-looking joint costs, which are
the forward-looking costs of resources necessary to provide a group or family of services
shall be added to or included in the LRSIC of the products or services.

(L) "Small ILEC" means any ILEC serving less than fifty thousand access lines within

Ohio.

(M) "Telephone exchange area" means a geographical service area established by an
ILEC and approved by the commission, which usually embraces a city, town, or village
and a designated surrounding or adjacent area. There are currently seven hundred thirty-
eight exchanges in the state.

(N) "Tier one" services include BLES as defined in section 4927.01 of the Revised Code,
as well as those services that are not essential but nevertheless retain such a high level of
public interest that these services still require regulatory oversight, as set forth in
paragraphs (A)(1)(a) and (A)(1)(b) of rule 4901:1-6-20 of the Administrative Code.

(0) "Tier two" services include all regulated telecommunications services that do not fall

in tier one.

4901:1-4-02 EARP general provisions

(A) The alternative regulation plan set forth below is available to any ILEC that desires to
take advantage of the retail services flexibility for telecommunication services, other than
BLES as defined in section 4927.01 of the Revised Code, set forth in the rules for
competitive telephone companies but that is not interested in pursuing an individual
company-designed application for alternative regulation pursuant to case number 92-
1149-TP-COI.

(B) Adoption of the EARP by an ILEC enables the ILEC to operate under the retail
service requirements developed for competitive telephone companies.
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(C) This EARP does not limit an ILEC's ability to propose a company-specific plan
under the existing alternative regulation guidelines set forth in case number 92-1149-TP-
COI, which could also qualify the company for the proposed retail service rules.

(D) The retail service rules established for competitive telephone companies is only an
option for an ILEC if the ILEC adopts a qualifying alternative regulation plan.

(E) Although not favored, the commission may upon its own motion, or for good cause
shown, waive any requirement, standard, or rule set forth in this chapter.

4901:1-4-03 Term of the plan

(A) An ILEC can opt into this EARP at anytime by making the appropriate filing with the
commission. An appropriate filing is one that includes:

(1) A completed application form, as may be modified from time-to-time by the
commission.

(2) An application proposing to cap BLES rates at existing levels as an alternative to rate
base/rate-of-return regulation, pursuant to section 4927.04 of the Revised Code, and to
price all other telecommunication services pursuant to the provisions of paragraph (C) of
rule 4901:1-4-06 of the Administrative Code and section 4927.03 of the Revised Code.

(3) All necessary tariff modifications to implement EARP, to be prefiled with the
commission's staff thirty days before docketing the application.

(4) A plan as to how the ILEC will meet all of the commitments set forth in rule 4901:1-
4-06 of the Administrative Code.

(B) An ILEC shall deliver one copy of its application to the office of the Ohio
consumers' counsel at the time the ILEC files the application with the commission.

(C) An ILEC electing alternative regulation pursuant to this chapter agrees to cap its
BLES rates for the term of the plan. Accordingly, the commission waives the requirement
to file the schedules set forth in divisions (A) to (D) of section 4909.18 of the Revised
Code.

(D) Any person may file a request for hearing on the application within twenty days.
Absent extraordinary circumstances established through clear and convincing evidence
that reasonable grounds for a hearing exist, a hearing will not be held. Unless otherwise
ordered, a hearing request not ruled upon by the commission will be automatically denied
on the forty-sixth day after the ILEC application was filed.
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(E) The ILEC's application shall be automatically approved on the forty-sixth day, unless
otherwise suspended by the commission. In all cases where reasonable grounds for
hearing are found and/or a suspension of the approval process is granted, the commission
will render a decision on the application within one hundred eighty days of filing.

(F) There is no predetermined termination date for the EARP absent a revocation
proceeding outlined in paragraph (H) of this rule.

(G) Once the ILEC has met the commitments set forth in rule 4901:1-4-06 of the
Administrative Code, the company may continue under its EARP, terminate the
alternative regulation plan and return to traditional rate-of-return regulation, or propose a
company-specific alternative regulation plan.

(H) If the commission believes that the ILEC has failed to comply with the terms of the
plan, the commission shall give the ILEC notice, including a basis, of such belief and a
reasonable period of time to come into compliance. The commission shall not revoke any
EARP, unless the commission determines, after further notice to the ILEC and hearing,
that the ILEC in fact has failed to materially comply with the terms of the plan and in fact
has failed to come into compliance within such reasonable period of time. Prior to any
such ruling to revoke any order approving the plan, the commission shall take into
consideration consequences of such action on the ILEC as well as the impact on its
customers.

(I) In order to terminate or withdraw from an EARP, an ILEC must file a notice with the
commission which sets forth the reasons for the withdrawal and informs the commission
whether the ILEC is proposing to return to traditional regulation or will be filing a
company-specific alternative regulation plan. Such notice shall also be served upon the
office of the Ohio consumers' counsel. A notice of withdrawal will not be approved until
another regulatory framework is adopted by the commission. The commission shall order
such procedures as it deems necessary in its consideration of the request to withdraw.

(J) An ILEC choosing to return to rate-of-return regulation is required to bring its rates
and services into compliance with the appropriate regulatory framework for all regulated
services. All existing rules, guidelines, and orders that are available for ILECs today,
such as case numbers 84-944-TP-COI, 86-1144-TP-COI, 89-564-TP-COI, and 92-1149-
TP-COI, will still remain. The rates in effect under elective alternative regulation shall
remain in effect until otherwise modified by the ILEC with the commission's approval.
An ILEC returning to rate-of-return regulation bears the total risk of recovery of
commitment investments during the period it was under alternative regulation.
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4901:1-4-04 Applicability of other rules and regulations

To the extent they do not conflict with the provisions set forth herein and absent a waiver,
all commission requirements and policies will apply to the operations of every ILEC
adopting elective alternative regulation. Examples of such requirements and policies
include, but are not limited to, the minimum telephone service standards (MTSS) codified
at Chapter 4901:1-5 of the Administrative Code, lifeline services such as service
connection assistance (case numbers 89-45-TP-UNC and 91-564-TP-UNC), discounts for
persons with communication disabilities (case number 87-206-TP-COI), blocking of 976
services (case number 86-1044-TP-COI), disconnection of local service rules (case
number 96-1175-TP-ORD), 9-1-1 service (case number 86-911-TP-COI), privacy and
number disclosure requirements (case number 93-540-TP-COI), alternative operator
service provisions (case number 88-560-TP-COI), provisions involving customer-owned,
coin-operated telephones (case number 88-452-TP-COI), local competition carrier
requirements (case numbers 95-845-TP-COI and 99-998-TP-COI), and carrier access
charge policies and orders.

4901:1-4-05 Accounting standards

Accounting records are required to be maintained in accordance with the uniform system
of accounts for local telephone operations by all ILECs.

4901:1-4-06 Alternative regulation commitments

(A) Advanced services

(1) Advanced telecommunications services capability is the availability of high-speed,
full broadband telecommunications that enables a customer to originate and receive high-
quality data, graphics, and video using any technology (e.g., xDSL, cable, fiber optic,
fixed wireless, satellite, or other system) at a minimum rate of two hundred kilobits per
second in one direction.

(2) An ILEC electing this alternative regulation plan must commit to provide the
following:

(a) High density central offices: No later than twelve months from the effective date of
the alternative regulation plan, an ILEC must provide advanced telecommunications
service capability from all class five central offices (CO) in its traditional service
territories which serve census tracts with a population density of five hundred or more
people per square mile as defined by the 2000 census.

(i) No later than twelve months from the effective date of the alternative regulation plan,
an ILEC must deploy broadband, advanced telecommunications services upon customer
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demand within sixty days to any customer within twelve thousand feet from a high
density CO.

(ii) No later than twenty-four months from the effective date of the alternative regulation
plan, an ILEC must deploy broadband, advanced telecommunications services upon
customer demand within sixty days to any customer within eighteen thousand feet from a
high density CO.

(b) County seat central offices: For counties that do not meet the population density
criterion described in paragraph (A)(2)(a) of this rule, an ILEC must provide advanced
telecommunications service capability from all class five COs in its traditional service
territories that are within the county seat no later than twelve months from the effective
date of the alternative regulation plan.

(i) No later than twelve months from the effective date of the alternative regulation plan,
an ILEC must deploy broadband, advanced telecommunications services upon customer
demand within sixty days to any customer within twelve thousand feet from a county seat
CO.

(ii) No later than twenty-four months from the effective date of the alternative regulation
plan, an ILEC must deploy broadband, advanced telecommunications services upon
customer demand within sixty days to any customer within eighteen thousand feet from a
county seat CO.

(B) Lifeline assistance

(1) The ILEC must implement a lifeline program that provides eligible residential
customers with the maximum contribution of federally available assistance. Eligible
lifeline service consists of flat-rate monthly access line service with touch-tone service.

(a) Credits: The ILEC shall credit one hundred per cent of all nonrecurring service order
charges for commencing service and a monthly amount that will ensure the maximum
federal matching contribution.

(b) Other benefits: Lifeline customers shall receive a waiver of the local exchange service
establishment deposit requirements, free blocking of toll and 900/976 dialing patterns, an
option to purchase call waiting and an option to purchase other features for medical
and/or safety reasons. Requests to purchase vertical features must be signed by the
customer certifying that the customer has a legitimate need, either for medical or safety
reasons, for the optional feature(s) requested.

(c) Restrictions: The discount will apply to only one access line per household. Optional
features, other than call waiting, are prohibited unless the phone company receives a
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signed statement from the customer self-certifying that the feature is necessary for
medical and/or safety reasons. Existing lifeline customers that have optional features
prior to the adoption of this plan will be grandfathered into the lifeline program so long as
the customer makes no changes whatsoever to their existing local exchange service.
Telephone companies are prohibited from marketing vertical services to existing or new
lifeline customers.

(2) Lifeline assistance eligibility shall include:

(a) Home energy assistance program (LIHEAP, HEAP, and E-HEAP).

(b) Ohio energy credit program (OECP).

(c) Food stamps.

(d) Supplemental security income-blind and disabled (SSDI).

(e) Supplemental security income-aged (SSI).

(f) General assistance (including disability assistance [DAI).

(g) Medical assistance (medicaid), including any state program that might supplant
medicaid.

(h) Federal public housing/section eight.

(i) Ohio works first (formerly AFDC).

(j) National school lunch's free lunch program 42 U.S.C. 1751 to 1769h, as effective on
May 1, 2006.

(k) Household income at or below one hundred fifty per cent of the poverty level.

(3) Each ILEC participating in the EARP shall offer a lifeline assistance program to
eligible customers throughout the traditional service area of that carrier, in conformance
with this rule.

(a) ILECs with fifty thousand or more access lines shall automatically enroll customers
into lifeline assistance who participate in a qualifying program. Additionally, such
companies must also enroll customers who participate in a qualifying program by using
on-line company to agency verification or self-certification.
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(b) ILECs with less than fifty thousand access lines may use one or any combination of
automatic enrollment, on-line company to agency verification and/or self-certification to
enroll customers into lifeline assistance who participate in a qualifying program.

(c) All ILECs must verify customer eligibility consistent with the federal communication
commission's requirements in 47 C.F.R. 54, as effective on May 1, 2006, to enroll
customers into lifeline assistance who qualify through household income-based
requirements.

(4) At no time will the monthly access line discounts cause the local service rates to be
less than zero.

(5) Lifeline assistance customers with past due bills for regulated local service charges
will be offered special payment arrangements with the initial payment not to exceed
twenty-five dollars before service is installed, with the balance for regulated local charges
to be paid over six equal monthly payments. Lifeline assistance customers with past due
bills for toll service charges will be required to have toll restricted service until such past
due toll service charges have been paid or until the customer establishes service with a
subsequent toll provider pursuant to the minimum telephone service standards.

(6) Staff will work with the appropriate state agencies, which administer qualifying
programs for lifeline assistance, and the ILECs to negotiate and acquire on-line access to
the agencies' electronic databases for the purpose of accessing the information necessary
to verify a customer's participation in an eligible program, and data necessary to
automatically enroll customers into the lifeline program. On-line verification and
automatic enrollment will be in place within six months after the effective date of a
company's alternative regulation plan.

(7) An ILEC is permitted to perform a verification audit of a customer already on lifeline
assistance service.

(8) All lifeline program activities must be coordinated through an advisory board
composed of commission staff, the office of the Ohio consumers' counsel, consumer
groups representing low-income constituents, and the company. Commission staff will
work with the advisory board to reach consensus. However, where consensus is not
possible, the commission's staff shall make the final determination. Advisory board
decisions on how the program is implemented and the lifeline promotional plan are
subject to commission review. Companies with less than fifty thousand access lines may
join with other such companies to form one advisory board.

(9) The ILEC will establish an annual marketing budget for promoting lifeline and
performing outreach using ten cents per access line multiplied by the number of
residential access lines the company serves. The ILEC shall work with the advisory board
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to reach a consensus, where possible, regarding how the marketing budget funds will be
spent. The marketing budget funds shall only be spent for the promotion and marketing
of lifeline service and not for the administrative costs of implementing and operating the
lifeline program.

(C) Retail rate commitments

(1) An ILEC's offering of in-territory, BLES shall include flat-rate residential calling.

(2) Any measured-rate or optional extended area service plans that are being provided to
customers on the effective date of the alternative regulation plan shall continue to be
available to customers unless the commission subsequently approves changes to these
plans.

(3) Tier one rate caps

(a) Core service rate caps

(i) Tier one core services as used in these rules shall include BLES as defined in section
4927.01 of the Revised Code, and basic caller ID only.

(ii) An ILEC adopting alternative regulation pursuant to this chapter, shall cap the in-
territory rates for tier one core service at the existing rates for so long as the company
remains under the EARP. The electing ILEC's existing rates shall represent the
maximum or "ceiling" levels, below which the ILEC may lower or raise rates upon
making the appropriate filing with the commission.

(iii) The electing ILEC may not price below the LRSIC of each service plus a common
cost allocation. The ILEC may provide a common cost study to the commission's staff to

justify the common cost allocation or the ILEC may use a default allocation of ten per
cent for common costs.

(b) Noncore service rate caps

(i) Noncore tier one services shall include:

(a) Second and third local exchange service access lines.

(b) Call waiting.

(c) Call trace (*57).

(d) Centrex access lines.
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(e) Private branch exchange (PBX) trunks.

(f) Per line number identification blocking.

(g) Nonpublished number service.

(h) N11 access and usage, unless exempted.

(ii) An electing ILEC shall cap the rates for all in-territory, noncore, tier one services at
existing rates for twenty-four months from the effective date of the alternative regulation
plan.

(iii) During those twenty-four months, the electing ILEC may lower or raise rates below
the cap, upon making the appropriate filing with the commission.

(iv) The electing ILEC may not price below the LRSIC of each service plus a common
cost allocation. The ILEC may provide a common cost study to the commission's staff to
justify the common cost allocation or the ILEC may use a default allocation of ten per
cent for common costs.

(v) After twenty-four months, upward pricing flexibility for a second local exchange
access service line and call waiting shall be limited to no more than a ten per cent
increase in price per year for each service, up to a maximum cap for the life of the plan
that is double the initial rate for each service.

(vi) After twenty-four months, upward pricing flexibility for all other tier one, noncore
services shall be limited to a cap that is double the initial rate for the life of the plan.

(4) Tier two services

(a) Tier two services include all regulated, public telecommunication services that do not
fall on tier one.

(b) Tier two service rates are not subject to any rate cap and may be priced at market-
based rates.

(c) The rate for any tier two service must recover the LRSIC associated with the service
plus a common cost allocation. The ILEC may provide a common cost study to the
commission's staff to justify the common cost allocation or the ILEC may use a default
allocation of ten per cent for common costs.

(5) Nothing herein prohibits an electing ILEC from seeking, through an appropriate filing
with the commission, the flexibility to discount tier one service rates, on an exchange or
on a wire center basis when an exchange has more than one wire center, provided the
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company demonstrates that the discount is necessary to meet competition and provided
the discount is uniformly available to all tier one service customers within the designated
exchange(s) or wire center(s).

(6) Notice to customers of any changes in rates must comply with the notice requirements
established in the rules for competitive telephone companies.

4901:1-4-07 Elective alternative regulation provisions specific to small ILECs

(A) A small ILEC adopting alternative regulation pursuant to this chapter shall be subject
to the following provisions:

(1) Advanced services: A small ILEC electing this alternative regulation plan must
commit to providing advanced telecommunications service capability no later than twelve
months from the effective date of the alternative regulation plan from all class five central
offices (COs) in its traditional service territory or to providing such capability through an
affiliate provider. A small ILEC electing this alternative regulation plan must also
commit to the following:

(a) No later than twelve months from the effective date of the alternative regulation plan,
a small ILEC or an affiliate provider must deploy broadband, advanced
telecommunications services upon customer demand within sixty days to any customer
within twelve thousand feet from a CO.

(b) No later than twenty-four months from the effective date of the alternative regulation
plan, a small ILEC or an affiliate provider must deploy broadband, advanced
telecommunications services upon customer demand within sixty days to any customer
within eighteen thousand feet from a CO.

(2) Lifeline assistance: In lieu of paragraphs (B)(8) and (B)(9) of rule 4901:1-4-06 of the
Administrative Code, all lifeline program activities for small ILECs, including how the
program is implemented and outreach efforts, shall be subject to commission review and
coordinated with commission staff, who will consult with the office of the Ohio
consumers' counsel. Lifeline program activities for small ILECs shall comply with
paragraph (B) of rule 4901:1-4-06 of the Administrative Code, in all other respects.

(3) Retail rate commitments: Notwithstanding paragraph (C)(3) of rule 4901:1-4-06 of
the Administrative Code, a small ILEC may petition the commission for an adjustment to
tier one rates during the term of the plan, if a mandated federal or state legislative or
regulatory action significantly iinpairs the company's ability to maintain the availability
of adequate tier one services to its customers. Requests for such an adjustment will be
governed by the alternative ratemaking process specified in case number 89-564-TP-COI
for increases in BLES rates. Pending a commission decision on the request of the affected
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small ILEC, the alternative regulation plan of the affected small ILEC shall remain in
effect for tier two services. An affected small ILEC also has the right to terminate its
alternative regulation plan and return to rate-of-return regulation or propose a company-
specific alternative regulation plan under paragraph (G) of rule 4901:1-4-03 of the
Administrative Code.

(B) To the extent that the specific provisions for small ILECs contained in paragraph (A)
of this rule conflict with other elective alternative regulation provisions in this chapter,
these provisions control. In all other respects, a small ILEC shall be subject to the
elective alternative regulation rules contained in this chapter.

4901:1-4-08 Eligibility for alternative regulation of BLES and other tier one services

(A) Any ILEC with an approved qualifying EARP set forth in rules 4901:1-4-01 to
4901:1-4-07 of the Administrative Code, may request, pursuant to section 4927.03 of the
Revised Code, alternative regulation of BLES and other tier one services.

(B) An ILEC is not eligible to apply for alternative regulation of BLES and other tier one
services until it has fully complied with the advanced services and lifeline commitments
set forth in paragraphs (A) and (B) of rule 4901:1-4-06 of the Administrative Code for
large ILECs and set forth in rule 4901:1-4-07 of the Administrative Code for small
ILECs. An ILEC may apply for EARP and alternative regulation for BLES and other tier
one services, contemporaneously, if the applicant can demonstrate that it fully meets the
applicable EARP commitments on the day of filing of both applications.

4901:1-4-09 BLES filing requirements and process for application

(A) An application and all required exhibits shall be made in the form provided by the
commission.

(B) Exhibits to an application

(1) An affidavit from an officer of the ILEC verifying that the applicant fully complies
with the elective alternative regulation commitments as required by paragraphs (A) and
(B) of rule 4901:1-4-06 of the Administrative Code for large ILECs and as required by
rule 4901:1-4-07 of the Administrative Code for small ILECs.

(2) An identification of the telephone exchange area(s) for which the ILEC seeks
alternative regulation for BLES and other tier one services and the coinpetitive market
test proposed by the applicant for each telephone exchange area.

(3) Supporting information and detailed analysis demonstrating that the applicant meets,
on a telephone exchange area basis, at least one of the competitive market tests, as set
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forth in paragraph (C) of rule 4901:1-4-10 of the Administrative Code. This information
should be contained within an affidavit filed by an officer of the ILEC attesting to the
veracity of the data upon which the application is premised.

(4) Any proposed tariff modifications necessary to implement the pricing flexibility rules
set forth in paragraph (A) of rule 4901:1-4-11 of the Administrative Code.

(5) Copy of proposed legal notice notifying the public of the filing of the application and
stating that objections can be filed with the commission consistent with paragraph (F) of
this rule. The public notice should occur within seven days of the filing of the application
and should be printed in the legal notice section of a newspaper of general circulation in
each county corresponding to the exchanges for which BLES alternative regulation is
being requested. The requesting ILEC should confer with the commission staff regarding
the content of the legal notice prior to commencing with the publication of the public
notice.

(C) The application shall be designated by the commission's docketing division using the
case purpose code "BLS". On the same day that the ILEC files its complete application
with the commission, the ILEC shall deliver one copy of its application to the office of
the Ohio consumers' counsel.

(D) All persons seeking intervention in order to be considered as a party in the
proceeding must file the appropriate motion to intervene within fourteen calendar days of
the filing of the ILEC's application.

(E) Confidential information filed by the ILEC will be eligible for proprietary treatment
in accordance with rule 4901-1-24 of the Administrative Code. Parties shall be afforded
access to all confidential information and supporting data addressed within an application
by entering into a protective agreement with the ILEC. The ILEC has the duty to
negotiate such agreements in good faith with the parties in a timely manner and the
commission will decide any issues that the parties are unable to resolve regarding the
protective agreement.

(F) Any person or party who can show good cause why such application should not be
granted must file with the commission a written statement detailing the reasons within
forty-five calendar days after the application is docketed.

(G) With respect to the four tests identified in paragraph (C) of rule 4901:1-4-10 of the
Administrative Code, an ILEC's application shall be approved automatically and become
effective on the one hundred twenty-first day after the initial filing, unless suspended by
the commission, the legal director, or an attorney examiner. A suspension may be granted
at any time if deemed appropriate. A hearing will not be held absent extraordinary
circumstances established through clear and convincing evidence, satisfying the
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commission, that a hearing is needed. Where the commission determines a hearing is
necessary and/or a suspension is ordered, the commission will render a decision on the
application within two hundred seventy days of filing.

(H) An application containing an alternative competitive market test (i.e., a test not found
in paragraphs (C)(1) to (C)(4) of rule 4901:1-4-10 of the Administrative Code) will not
be subject to the automatic time frames set forth in paragraph (G) of this rule. The
commission will establish the appropriate process and time frames for consideration of
such application after reviewing each relevant application.

(I) All parties shall electronically serve their discovery requests. All discovery responses
are to be electronically served within ten days of being initially served with the discovery
request.

(J) The commission, legal director, or attorney examiner may modify the time frames
stated herein based upon a material modification filed subsequent to the initial
application.

4901:1-4-10 Competitive market tests

(A) In order to qualify for pricing flexibility for BLES and other tier one services, the
applicant has the burden to demonstrate that as of the date of the application, the ILEC
meets at least one of the competitive market tests set forth in paragraph (C) of this rule in
each of the requested telephone exchange area(s). Thus, an application for alternative
regulation of BLES and other tier one services may contain more than one telephone
exchange area, but the test(s) must be applied to each telephone exchange area
individually within that application.

(B) For any telephone exchange area(s) in which the ILEC is not granted alternative
regulation for BLES and other tier one services, the ILEC's BLES and other tier one
services remain subject to all the requirements of EARP, including the pricing
requirements pursuant to paragraph (C) of rule 4901:1-4-06 of the Administrative Code.
For any telephone exchange area(s) in which the ILEC is granted alternative regulation
for BLES and other tier one services, pricing flexibility for the ILEC's BLES and other
tier one services will not be subject to paragraph (C)(3) of rule 4901:1-4-06 of the
Administrative Code. All of the remaining requirements of EARP will continue to apply
to the ILEC's retail service offerings.

(C) If the applicant can demonstrate that at least one of the following competitive market
tests is satisfied in a telephone exchange area, the applicant will be deemed to have met
the statutory criteria found in division (A) of section 4927.03 of the Revised Code for
BLES and other tier one services in that telephone exchange area. These competitive
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market tests do not preclude an ILEC from proposing to demonstrate the statutory criteria
are satisfied through an alternative competitive market test.

(1) An applicant must demonstrate in each requested telephone exchange area that at least
twenty-five per cent of total residential access lines are provided by unaffiliated CLECs,
and at least twenty per cent of total company access lines have been lost since 1996 as
reflected in the applicant's annual report filed with the commission for 1996.

(2) An applicant must demonstrate in each requested telephone exchange area that at least
twenty per cent of total residential access lines are provided by unaffiliated CLECs, and
the presence of at least two unaffiliated facilities-based CLECs providing BLES to
residential customers.

(3) An applicant must demonstrate in each requested telephone exchange area that at least
fifteen per cent of total residential access lines are provided by unaffiliated CLECs, the
presence of at least two unaffiliated facilities-based CLECs providing BLES to
residential customers, and the presence of at least five alternative providers serving the
residential market.

(4) An applicant must demonstrate that in each requested telephone exchange area that at
least fifteen per cent of total residential access lines have been lost since 2002 as reflected
in the applicant's annual report filed with the commission in 2003, reflecting data for
2002; and the presence of at least five unaffiliated facilities-based alternative providers
serving the residential market.

(D) For purposes of demonstrating that a competitive market test is satisfied under this
rule, the applicant may, in its competitive market test, count as a CLEC or an alternative
provider, any affiliate of an ILEC other than the applicant, serving the residential market
in the requested telephone exchange areas.

4901:1-4-11 Pricing of BLES and other tier one services

(A) In each telephone exchange area where an ILEC meets at least one of the competitive
market tests set forth in paragraph (C) of rule 4901:1-4-10 of the Administrative Code,
the ILEC will be granted pricing flexibility, as set forth below, for tier one core and
noncore services in lieu of the EARP pricing rules set forth in paragraph (C)(3) of rule
4901:1-4-06 of the Adininistrative Code. An ILEC will be granted, in those telephone
exchange areas, tier two pricing flexibility for all tier one noncore services. BLES and
basic caller ID will also be subject to pricing flexibility in those telephone exchange
areas. Subject to the pricing flexibility in this rule, the rate for BLES and basic caller ID
may be lowered or raised upon making the appropriate tier two filing with the
commission. For the twelve months following approval of alternative regulation for
BLES in the relevant telephone exchange areas, the ILEC's initial upward pricing
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flexibility for BLES and basic caller ID shall be limited to an annual increase of no more
than one dollar twenty-five cents above the BLES rate at the time that the ILEC is
granted BLES alternative regulation artd an annual increase of no more than fifty cents
above the basic caller ID rate in existence at the time that the ILEC is granted BLES
alternative regulation. In subsequent years, the ILEC's upward pricing flexibility for
BLES and basic caller ID shall be limited to an annual increase of no more than one
dollar twenty-five cents above the BLES rate in effect at the end of the preceding twelve
months and an annual increase of no more than fifty cents above the basic caller ID rate
in effect at the end of the preceding twelve months. No banking of increases will be
allowed.

(B) Rates for intrastate carrier access, 9-1-1 service, pole attachments and conduit
occupancy, pay telephone services, toll presubscription, and telecommunications relay
service are not affected by this rule and shall continue to be subject to the applicable
laws, rules and orders of the commission and the federal communications commission. In
addition, the commission may, in the future, add additional regulated new services to this
list of exempted services for which the commission determines that a specific public
policy interest exists.

(C) In those telephone exchange areas where an ILEC is granted pricing flexibility for
BLES and other tier one services, an ILEC is not permitted to price its tier one retail
service(s) below the LRSIC of each service plus a common cost allocation. A telephone
company may allocate common costs using a fixed allocator of ten per cent. In the event
the ILEC chooses to use a different common cost allocator, the ILEC will have the
burden of establishing the reasonableness of the chosen common cost allocator. Upon
request of the commission staff, the ILEC shall provide cost support to the staff.

(D) In those telephone exchange areas where an ILEC is granted pricing flexibility for
BLES and other tier one services, it must continue to offer to qualifying lifeline
customers BLES, including any nonrecurring charges for service establishment, service
connection and service change orders associated with establishing a single BLES access
line, at the rates in existence at the time the ILEC files an application under this chapter.
If rates for a lifeline customer's BLES increase pursuant to paragraph (A) of this rule, the
lifeline discount shall be adjusted to ensure there is no net rate increase to qualifying
lifeline customers. The commission reserves the right to modify this restriction based on
changes made by the federal communications commission to the lifeline or universal
service funding programs.

(E) In those telephone exchange areas where an ILEC is granted pricing flexibility for
BLES and other tier one services, the ILEC shall utilize the processes set forth in rule
4901:1-6-21 of the Administrative Code for the filing of all subsequent tariff applications
for BLES and other tier one services. In those telephone exchange areas where an ILEC
is granted pricing flexibility for BLES and other tier one services, the ILEC shall provide
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prior actual customer notice to the affected customers by bill insert, bill message, direct
mail, or, if the customer consents, electronic mail, a minimum of thirty days prior to any
increase in rates. The application, when filed with the commission, must include a copy
of the actual notice that was sent to affected customers and an affidavit verifying that
such notice was given to customers. The customer notice shall comply with the customer
notice requirements set forth in paragraphs (B) and (C) of rule 4901:1-6-17 of the
Administrative Code. All of the remaining rules for ILECs operating pursuant to EARP
found in Chapters 4901:1-4 and 4901:1-6 of the Administrative Code will continue to
apply.

4901:1-4-12 Term, revocation and modification of alternative regulation of BLES
and other tier one services

(A) The EARP rules set forth in paragraphs (F), (H), (I) and (J) of rule 4901:1-4-03 of the
Administrative Code also apply to the term, revocation and withdrawal of the plan for
alternative regulation of BLES and other tier one services.

(B) If the commission has reason to believe, based on a change in the
telecommunications market in a telephone exchange area(s) or based on the motion of an
interested stakeholder setting forth reasonable grounds, that the market in a telephone
exchange area(s) has changed such that it may no longer meet one of the competitive
market tests set forth in paragraph (C) of rule 4901:1-4-10 of the Administrative Code,
the commission shall notice the ILEC and require it to show cause as to why alternative
regulation for BLES and other tier one services in the involved telephone exchange
area(s) should not be revoked. Based on that review, the commission will take whatever
action it deems necessary, if any, including initiating an investigation or scheduling a
hearing, to consider revocation of the alternative regulation for BLES and other tier one
services in a telephone exchange area(s). Consistent with division (C) of section 4927.03
of the Revised Code, the commission may modify or revoke any order granting the ILEC
alternative regulation for BLES and other tier one services in a telephone exchange
area(s). Pending any review of alternative regulation of BLES, the ILEC will maintain
the pricing flexibility previously granted until or unless otherwise modified by the
commission.
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detailed analysis to demonstrate that the applicant meets, onan exchange basis, at least one of

the competitive market tests...... Proposed kule 4901:1-4-09(B)(3). However, it is unclear

how much infonnation will constitute sufficient supporting informationand what will be

considered a "detailed analysis."

The Competitive Tests

The Staff proposal sets forth three competitive tests; an applicant must meet one

of them in each exchange under the proposed rule. The tests are as follows:

(1) An applicant must demonstrate in each requested exchange that at least twenty-five
percent of total residential access lines are provided by unaffdiated CLECs,. and at least
twenty percent of total company access lines have becn lost since 1996;

(2) An applicant must deemonstrate in each requested exchange that at least twenty
percent of total residential access lines are provided by unaffiliated CLECs, and the
presence of at lcast two unaffiliated faoifities-based CLECs providing BLES to
residential customers; or

(3) An applicant mustdemonstrate in each requested exchange that at]east fifteen percent
of total residential access lines are provided by unafliliated CLECs, the presenea of at
least two unaffiliated facilities-based CLECs providing BLES to residential customers,
and the presence of at least five intetmodal carriers serving the residential market.

Such tests may have been appropriate just a few short yeats ago, but they do not appropriately

reflect the more recent, significant and irreversible changes to the competitive landscape

resulting from new and burgeoning telecommunications technologies. Competitive tests that

significantly underestimate the impact of intermodal competition such as wireless, cable

broadband, voice over internet protocol ("VoIP"), and broadband over powerline ("BPL") are

simply inappropriate. The third test is the only one that even recognizes intermodal competition.

The other two rely exclusively on "traditional" CLEC competition, a rapidly eroding competitive

S
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factor, as explained below. The Staffs proposed testsmust be revised to reflectcorrent

marketplace conditions.

In terms of access line growth and competition, SBC Ohio's entire history -and

that of most of the other incumbent local exchange carriers - can be divided into fonr phases.

Phase I essentially began with the invention and commercial availability of the

telephone in the late I 800's and lasted until the passage of TA '96. Other than in some areas

where there were competing local companies in the late 1800's and early 1900's, there was only

limited competition. Because of the limited competition, the telephone companies were viewed

as "natural monopolies," and were regulated as such in Oliio beginning in the early 1900's.

During this period, ILECs' access line quantities generally increased. As shown below, SBC

Ohio'saesidence access lines in servicc grew at a fairly consistent rate forthe time period from

1984 - 1995:

(Source: SBC Ohio's FCC ARMIS Report 43-08 and FCC Form M)
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There were some competitive inroads before the passage of TA '96. But TA'96

broke down any remaining barriers to entry in the local exchange market and as a result, Phase 2

began in earnest. But Pbase 2 lasted only about 5 years, from 1996 to approximately 2001.

Even though there was competition, E:EC retail access.lines continued to grow. The use of

personal computers and fax machines (requiring seeond lines in previously single line premises)

contributed to the increase in lines experienced in this Phasec

8BC Ohio Residense Lines in Service

eq e5 86 97 ee89 90 91 92 93 94 95 96 97 98 99 90 01

Year

(Source: SBC Ohid's FCC ARMIS Repurt 43-08and FCC Form M)

Phase 3, which lasted for only 2 years (2002 - 2003), is characYerized by a

significant loss of ILEC retail lines:

10
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SBC Ohio Residence Lines in Servlce

I nn ^ 1 1^_^ 1 1 ^, 1

84 85 86 87 08 89 00 91 92 93 94 98 98 97 98 98 00 01 02 03

Year

(Source: SBC Ohio's FCC ARMIS Report43-08 and FCC Form M)

Phase 4 began in 2004, and appears to be very similar to Phase 3:

SBC Ohio Residence Lines in8ervlce

C
..1

pt 2.8

3.0

2.8

2.4 !

2.2 -

2.0

1:8 -

^ . n n , ^ ^ 1 , 1 , ' 1 1 ®

1111111111^11M11

84 85 98 5788 89 90 91 92 93 94 95 98 97 989900 01 02 03 04

Year

(Source: SBC Ohio's FCC ARMIS Report 43-08 and FCC Form M)

There are two striking aspects of these Phases. First is their duration: Phase I lasted for

many decades. Phase 2 lasted 7 years, and Phase 3 lasted only 2 years. The second striking

aspect is the loss of retail residential access lines, Not only does SBC Ohio have 23% fewer

retail residential access lines at the end of 2004 (1.94million) than it did in 1996 (which is a key
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25



point in the first competitive test proposed in the draft rules), there are fewer residential lines in

2004 as compared to 1984. In fact, the last time prior to 2004 that SBC Ohio ended a year with

fewer than 2 million retail residence lines was 1972. That fact alone demonStrates the

pervasiveness of competition throughout SBC Ohio's territory.

But the loss in an ILEC!s retail access lines only in part differentiates the Phases.

These Phases are significantly different because of what has occurred in the wholesale market as

well, which can be displayed as follows:

Phase
Retail

Access Liue
Growth

Wholesale'
Access Line

Growth

1 Yes None, pre TA'96
2 Yes Yes
3 No Yes
4 No No

As stated above, in Phase 1(up through TA'96), there was very limited

competition, thus retail access lines grew with no significant inerease in wholesale access lines.

During Phase 2, triggered by TA'96and through 2001, retail and wholesale lines generally

increased. Phase 3, from 2002 - 2003, can be recognized by significant losses in retail access

lines, but with concurrent increases in wholesale lines. During this time frame, the majority of

the retail line losses were offset by wholesale line gains. In other words, over 70% of the retail

line losses were offset by wholesale line gains. (Notably, the wholesale offset was in the number

of access lines but was not reflected in revenues because of the disparity between retail and

' Wholesale includes UNE-P, UNE-L,and resale(i.e., the retail rate less the wholesale discount). It does not
includc intermodal competition nor facilities bypass. Tbus, it undereetimates therelevant market
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UNE-P pricing.) During this period, losses to intermodal competition (primar(ly wireless

services in this Phase) are not readily apparent if one analyzes only ILEC data.

Although not an ideal tool to estimate a share of the entire telecommunications

market, an understanding for:thia analysis may be gainedby assessing both the retail and

wholesale wireline market. The following charts depict SBC Ohio's retail and wholesale

operations in tenns of in-service access lines, and incremental quarter-over-quartergains/losses.
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SBC Ohio and CLEC Wireline Resideotial Access Lines

Nlireiine Residentlai Linea In Servi¢e

2,900A00
2.,700,000
2,500,000
2,300,000
2,1 D0,000
1,900,000
1,700,000
1,500,000

nonvSBC Residentiai Retail Access Unes tCLEC Residenlial Access Lnes

a.eC Fmrdemiai c.awm va sec toos
(°/vCS.eG Slwre of SBC L:osa)

n BMWed CS.EGACOaes I.nes 06BCneteY Acceae Liies
/

Note: CLEC access line estimates are based on estimated CLEC switch-based end user

access lines +UNE-platfonns + resold access lines.
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As seen in the ptevious charis, the market has dramatically changed in less than

two years and SBC Ohio is clearly in Phase 4 of the marketcycle. Since 2004, SBC has

experienced decreases in bot retail and wbolesale access lines. These decreases have occtttred

in spite of numerous new and attractive retail product ofl'erings and the availability of reasonable

wholesale commercial agreements.

The significant losses experienced by SBC's retail and wholesale operations in

this phase can only be attributed to one thing: intermodal competition. The intermodal

competitors arose not primarily because of TA'96's removal of barriers to entry, but because of

technological advances - improvements in wireless telephony and the phenomenal growth of the

internet. In addition to being essentially free from any regulatory burden, these technologies also

do not have the high fixed costs that ILEC legacy networks face, enabling relatively rapid

deployment. Intermodal contpetition is irreversible and growing very tapidly.

Data compiled and reported by thc FCC supports this claim. For example, the

FCC recently reported that the quantity of wireless lines now exceeds the quantity of landliaes.

Landline
Access
Lines in

Ohio

Cellular
Access
Lines in

Ohip

Total
Landline and

Cellular
Lines in

Ohio
ILEC fi 904,9;8

12/99 CLEC 262;159
Total 7,167,097 3 37,786 10,404,883

69% 31%

ILEC 5,596,876
12/04 CLEC 963,330

Total 61560,206 6,627,910 13,188,116
50u 50%
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(Sources; Local Tclephone Competition: Statuaas of December 31, 2004, lndusrry Armlysis and Technology
Division; FCC Wireline CompetitionBureBu,July 2005, pp.15-16and Annual Report and Analysis of Competitive
Market Conditions With Respectto Commercial Mobile Radio Services, l Oth Report; W ireless Telee(mmunications
Bureau, FCC 05-173, September 30; 2005; p. 81.)

The FCC also reported that;

Once solely a business tool, wireless phones are now a mass-market consumer
device,

*

The overall wireless penctmtionrate in the United States is now at 62 percent, and
more than 90 percent for the U.S. population between the ages of 20 and 49.
Accordingto orie smdy, two-tbuds of all U.S. households have at least one cell
phone, with many having more than one.

Total wireless substitution has grown significantly in recent years. According to a
2004 survey ... 5.5 percent of adults lived in households with only wireless
phones in the second half of 2004, up from 4.4 percent in the first half of 2004....

* * *

l:ven when not "cutting the cord" completely, consumers appear increasingly to
choose wireless service over traditional wireline service, particularly for certain
uses. A recent study showed that one-third of all houseliolds receive more than
half of their calls on wireless phones, with 9 percent receiving almost all their
calls wirelessly.

These trends appear to be due to the relatively low cost, widespread availability,
and increased use of wireless service. As we discussed in past reports, a number
of analysts have argued that wireless service is cheaper than wireline, particularly
if one is making a long-distauce catl or when traveliag. As one analyst put it
more recently, "Por many customers, wireless is cheaper with greater trtility than
wireline - in contrast to perceptions, wireless prices have indeed been falling,
making it more competitive with wireline."

* * *

The number of mobile wireless caniers offering service plans designed to
compete directly with wireline local telephone service contihues to increase.
These plans offer unlimited local calling for around $30 to $40 a month.

4
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As discussed in the Ninth Report, such unlimited local wireleess calling plans are
now common. No fewer than 17 regional and local competitors offered similar
plans in 41 states. In addition, in 2005, many national carriers expanded calling
plans that are effectively unlimited, with 1,000 "anytime" minutes and unlimited
night and weekend minutes for around $40 - $65 per month. One analyst
commented on the recent addition of "bells and whistles," such as text messaging
and long distance service, into these plans, "as carriers seek to provide customers
a comprehensive alternative to wired service."

(Source: Annual R@port and Analysis of Compaitive lrterket Conditions With Respect to Commercial Mobile Radio
Services, t 0th Report, Wirelese Telecommunications Buraau, FCC 05-173, September 30, 2005, pp. 72-75,
foomotes omitted.)

The trend is clear: the overall market for telephony is growing. But, most critical

for this analysis is that even though the overall market for telephony in Ohio is growing, the

overall quantity of traditional landlines is decreasing among both ILECs and CLECs. The

growth is not attributable to the ILECs and CLECS, but rather to the intermodal compatitors.

The growth of cable telephony has also been documented, though noYat the state

level. The FCC publishes a report on the status of competition in the cable television market. Its

latest report, released in February 2005, demonstrates the groath of cable telephone service and

includes information of circuit switehedand VolP subscribers. While state-specifrc data is

lacking, the national trend cleatly demonstrates significant growth.

Cable Telephone Subscriberslup (Includes VoIP)

December 2002 2.5 Iv1

December 2003 2.7 M Growth from 12/2002 = 8%

December 2004 3.5 M (projected) Growth from 12/2003 = 30%

If Phase 3 had continued with declining ILEC lines, increasing CLEC lines, and

no intermodal impacts, the Staffs proposed competitive tests might be appropriate. But because
17
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the Staffs proposed criteria for the competitive tests do not properly reflect the impact of

wireless, VoIP, cable telephony and other intemtodal alternatives to traditional landline basic

local exchange service that technological itmovation has given rise to in Phase 4, the Staffs

proposal does not square with the realities of today's competitive environment. This disparity

will only increase in the near future because of the rapid growth of the intermodal alternatives.

To this point, it was recently reported that VoIP subscripiions are up 33%just over the last three

months. "Intemet Phone Subscriptions Up by a Third in 3 Months," Washington Post, 1l/15/05,

see Attachment.

There can be no dispute that SBC Ohio faces more competition than any other

ILEC in Ohio. Yet, because ofFhase 4 phenomenon and the narrow de6nitlon of competition

utilized by the Staff in its proposed competitive tests, the test results are skewed and an

incomplete atld thus inaccurate picture of the competitive landscape emerges. Indeed, using the

most recent data available, there are only I 1 SBC Ohio exchanges where more than 20% of the

residential lines are provided by unaffiliated CLECs. Those 11 exchanges are certabdy not the

ones that someone would expect would be at the top of the list. In order, these exchanges are

Leetonia, Atwater, Wellsville, Fostoria, Canal Fulton,Piqua, Rainsboro, Salinevlll@, Trenton,

Marlboro and Olenford. Each of these exchanges has fewer than 10,000 residence]ines, and all

are categorized in Access Area D, SBC Ohio's least dense area in terms of access lines per square

mile? See Attaclnnents.

And surprisingly, in exchanges where common sense suggests that there are high

levels of competition (for example, because of high densities, economies of scale, etc.), such as

' The data for the former AT&T CLEC was not includedas comperitiYelosses9n this anslysis. As the former

AT&T CLEC is now an effiliate of SBC Ohio, the £ormer AT&T-0LEC data were counted as if they were SBC

Ohio lines.
ls
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Columbus or Cleveland, SBC Ohio cannot meet the Stafif's proposed test. For example, the

Worthington and Hilliard exchanges have just over one•half of the wireline competitive losses of

Leetonia. Many Clevetand exchanges have about one-third of the competitive wireline losses of

Leetonia. No one could in eamest.argue that there is more competition in Leetonia than

Columbus or Cleveland. When such exchanges do not pass the Staffs proposed tests, the only

logical eonclusion is that the StaB's proposed tests are unreasonable.

The Staff's proposal, a CLEC line-loss based "metrics" test, clearly

underestimatesYhe impact of intermodal compeGtion and therefore is simply not an adequate

measure of assessing competition today, Thus, it is clear that the tri.ggers set forth in the Staffs

proposal do not capture the level or the nature of competition appropriately. Moreover, as

intermodal competitors continue to gain market share from ILECs and CLECs, the three

competitive tests proposed by the StafFwill beeome even more dif£icult to pass to the extent they

rely on losses to wireline competitors. This is simply counterintuitive. As competition will only

continue to increase, any competitive test that becomes more difficult to pass as competition

increases is obviously unreasonable.

It is difficult to aseertain the exact level of competition in the Ohio

telecommunications market. In all fairness, it is likely that the Staff realized that it may be

practically impossible to ascertain with muoh precision the level.of competition. Information on

the types of and the market penetration of the many providers of intetmodal services is difficult

to find. Even if such data is available in the public domain, it is either ineomplete, dated, or

lacks Ohio-market specificity. It is likely that these factots explain why the Staffpcnposal

attempts to capture a snapshot of ILEC market losses, as opposed to a complete market share
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analysis. Furthermore, the Staff may not fully understand the significant changes occurring in

the marketplace in Phase 4. Nevertheless, assessing the competitiveness of the marketplace via

an ILEC's losses to.CLECsatone is an unreasonable approach. It is possible to develop and

impiemont appropriate tests to fairly gauge competitionand to appropriately relax reguiation in

light of that competition.

The Staffs first proposed triggeruses as a baseline the access line quantities &om

1996. Other than the incidental connection to the passage of TA'96, there is no logical reason

for using 1996 as a base year.. It is likely that the Staff selected 1996 as the base year so that an

ILEC could not "take advantage" of the increase in access lines that occurred in the mid and late

1990's due to the impact of fax machines and personal computers in order to pass the competitive

test.

As SBC Ohio faees the most competition of any ILEC in Ohio, its data merits

review if only to further underscore the extent to which the Staft e proposed competitive tests are

unreasonable. One need only review what occurred in Phase 2, where the quantity of access

lines increascd for both SBC Ohio's retail and wholesale operations, to reoognizeYhat 1996 is not

an appropriate base year. Using the access lines counts from the FCC filings refetrenced above,

SBC Ohio had 23% fewer retail residence access at the end of 2004 than in 1996 (1.99M vs.

2.53M). SBC Ohio had 31% fewer retail residence access lines in 2004 than in 2000, which was

its historical peak. And, as noted above, until 2004, SBC Ohio had not had fewer than 2 million

retail residence access lines since 1972.
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An example of a changing marketplace is what occurred to residentiaI "dormitory

Centrex." It, along with residential POTS lines, were retail products typically offered to students

in college dormitories. For years, $BC Ohio experienced reasonably predictable soasonality in

such services: large increases in lines commehsutate with the beginning of the school year, and

large decreases in lines commensuratewith.the end of the school year.

Such seasonality in dorm Centrex and POTS service is forever gone: Dorm

Centrex has been replaced with wireless conununications and broadband services: Studems now

livo without being tethered to a landline during their college years, and it should be no surprise

that they do not want to be tethered to a landiine after graduation either. The FCC reported that

the "rate [of total wireless substitution) among young users appears much higher, with roughly

14 percem of 18 - 24 year olds living in wireless-only households. According to one analyst,

most wireless-only users do not actually cancel their wireline service; instead, they simply never

sign up for wireline when making an initial phone service decision." Annual Report and

Analysis of Competitive Market Conditions With Respect to Contrnercial Mobile Radio

Services, 10th Report, Wireless Talecommunioations Bureau, FCC 05-173, September 30, 2005,

p. 73.

In order to improve the Staffs proposal and to synchronize it with the competitive

environment as defined by Phase 4 of the industry's business cyole, the thresholds for each

aompetitive test must be changed by drastically reducing reliance on CLEC competition. This

does not mean that the Commission would be accepting a lower threshold for competition.

Rather, such a revision would recognize the changing dynamics of the marketplace and the fact
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that intermodal contpetition is alive and growing, attd has surpassed traditional wireline

competition.

Further, the Commission should completely eliasinate from the Staff proposal the

competitive tests' requirement to demonstrate competitive losses oaan exchange basis.

Exchanges are antiquated remnants of an era long past. CarrIers offer statewide averaged prices,

if not nationally or internationally averaged prices. Number portability has ftuther eroded the

relevance of ILEC exchanges. Wireless and VoIF will cause further erosion. Exchanges were

relevant when the ILECs built the legacy telephone network and to CLECs in the instances

where CLECs purchase wholesale services from ILECs. But as noted above, wireline

competition from CLECs is decreasing. Exchange boundaries areessentially itrelevant for

intermodaCcompetitors and their customers: Indeed, cable broadband facilities are deployed

without regard to exchange boundaries. The sameis true for wireless networks. The

Commission should recognize that exchanges are not relevant for measuring competition for

purposes of this analysis.

As to the Staffs three competitive tests, there is arguably sufficient information

contained in the FCC's 10'^ Annual Report osCMRS providers to alone eliminate the need for

any metrics tests. Indeed, this report alone documents the inroads that wireless service have

made, proving without doubt that there are compatifive altematives and no barriets to entry

throughout SBC Ohio territory, if not the entire state of Ohio. It also demonstrates that any

metrics test with a high tbreshold for wireline competition is inherently unreasonable. The FCC

report, coupled with SBC Ohio's retail and wholesale data provided above that demonstrates that
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wireline competition is being displaced to intetmodal providers, provides overwhehning

evidence of competitive alternatives and no barriers to entry.

The Commission may believe it should rely on a metrics test of some sort. To

that end, and to appropriately recognize the impact of intennodal competition and the irrelevance

of exchange boundaries, SBC Ohio recommends thatthe Commission adopt only one

competitive test, as follows:

(C) An applicant must demonstrate that it has at least five peroent fewer retail residential
access lines compared to a previous time period since 1996 (excluding the impact of line
losses to affiliated CLECs), and the presence of at least five intermodal carriers serving
the residential market.

The Finding of "No Barriers to Entry"

The Commission must address one important issue missing from the Staffs

proposal. The new legislation requires that the Commission find that tbere are "no barriers to

entry" in connection with it altemative regulation of basic loeal exchange service. R. C. §

4927.03(A)(3). The Commission should make this finding, either in its order or in its rules.

Thus, if the competitive test (ss it is fmally adopted) is met, the Commissionmust find that, as a

restdt, there are no "barriers to entry" as contemplated in the statute.

The Pricing Freedoms and Constraints

The Staff proposal offers a moderate degree of pricing fiexibility in exchanges

meeting one of the proposed competitive tests, Where one of the proposed competitive tests is

met, an ILEC will be granted, only in those exchangeareas meetingthe test, Tier 2 pricing

flexibility for all Tier I non-core services. For BLES and basic caller identification, the
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deprive basic phone service to our most vulnerable

residents.

ButI would gofurther, I would argue

that just because a poor family does not qualify for

Lifeline doesn't meaathat they have other options

available to them that would protect them from

20 percent annual rate increases. Nor does it mean

they can afford such increases.

Certainly the phone companies can make

enough profit from those of us who have options to

survive without taking advantage of those who have no

options.

Thank you for your time and your

courtesy. I hope you'll continue to see to it that

our vulnerable residents are not left without basia

phone service at a price they can afford.

COMMISSIONER SCHRIBER.e Thank you,

Mr. Jewett.

Next we'll call Matthew Browning. I'm --

Bruning. Give your name, address, area code, first

three digits.

MR. BROOM: My name is Matthew Broom. I

live at 3519Cornell Place, Apartment 3, Cincinnati,

Ohio 45220. My first three -- my area code is 513,

ARMSTRONG & OKEY, INC., Columbus, Ohio ( 614) 224-9481
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my first three digits of my phone number is 289,

I do not myself own a -- I don't have a

residential line. I do not have a business line. I

workddwntown.. I live in Cincinnati. I haven't had

a land-based line in almost, probably four years.

I pay maybe a little bit more for my cell

phone than I would maybe a residential line, but I

believe that the convenience and the., I would say the

convenience and the access that I have to having --

being able to get in touch with people and whatnot

and not having to be at home -- say there's an

emergency and my sister needs me to baby-sit her

kids, she's able to call me if I'm away, if I'm not

at home, I'm able to get aholdof her without having

togo home and maybe get a message that may be too

late to help her out.

i took.a straw poll at work. I work with

a lot of20- to 30-year-olds, piobably close to 75 to

80 people that I work with, and 3/4 of them don't

have a landline. They rely ontheir cell phones to

be able to, you know, to get around, to call their

friends and not have to go home and use their

landline. It's so much more convenient, I think, for

myself and most of, I think, my younger generation

ARMSTRONG& OKEY, INC., Columbus, Ohio (614) 224-9481
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to talk to friends, talk to family mambers.

My long distance is included. It's

actually free. I don't have to pay any more for my

long distance than I do. Let's say I gp over my

minutes or whatnot in my cell phone, unlike a

land-based phone, I can still ca11 911, it doesn't --

I don't knowi.fthat's true ornot, maybe you can't

call 911 from a land-based line if, let's say, you

get your phone turned off, but probably that's not

true.

I'm just saying I'm here to just put a

whole ^-to put another spin on it I guess, to where

maybe my generation has a whole lot of, maybe just

looks at it differently thanmaybe some other

generations would.

That pretty much is what I have to say.

COMMISSIONER SCHRIBER: Concluded? Okay.

MR. BROOM: Thank you.

COMMISSIONER SCHRIBER: Thank you for

your testimony.

Roy Schmansky. I'msorry, Schomaker. I

can't read it.

MR. SCHOMAKER: That's me.
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important to Taft High School, other organizations

with similar mi8sions such as the Marvin Lewis

Community Fund, among othera.

And really I don't want to get into the

bill and the specifics of that, again, I'm here just

to speak of their importance to this community. And

like I said, any regulation that inhibits Cincinnati

Bell to compete on a level playing field I think is

not in our best interests.

Thank you,

COMMISSIONER SCHRIBER: Thank you,

Mr. Danner.

Next, Doug Moormann.

MR. MOORMANN: Good afternoon, Chairman

Schriber. My name's Doug Moormann, I'm here this

afternoon representing the Cincinnati USA Regional

Chamber of Commerce. Our mailing address is 441 Vine

Street, Cincinnati, Ohio 45202. The phone number is

area code 513, and the first three digits are 579.

The Cincinnati USA Regional Chamber is

the nation's fifth largest chamber and we represent

approximately 6,000 members in southwestern Ohio,

northern Kentucky, and southeastern Indiana. As you

can imagine, we're certainly focused on growing the

ARMSTRONG & OKEY, INC., CoSumbus, Ohio ( 614) 224-9481

42



33

0

11

12

13

ls

19

20

21

22

23

24

regional economy and capturing our place as one of

the world's biggerAmerican business centers.

Today I'm here to speak about the rapidly

evolving telecommunications industry. Cincinnati USA

features a robust market, and through this proceeding

we hope that the PUCO will consider the wide and

varied availability of telecommunications services in

this region.

I'll start with the national. National

reports have found significant competition exists in

the telecommunications marketplace. A report

entitled "Cutting the Cord: Consumer Profiles and

Carrier Strategies for Wireless Substitution," found

data that confirms what an earlier witness testified

to, approximately 9.4 percent of wireless subscribers

already use a wireless phone as their primary

telephone.

Extrapolated for this region of about

2.1 million people that would indicate that about

1,200,000 peopleare using wireless phones as their

primary phone. That's more than the entire

population of Warren County. 8.4 percent of

respondents used Voice over Internet Protocol for

their calling.
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for landline service also appears to be declining.

In 2003 73.6 percent of the respondents would not be

willing to consider tep3acingtheir landline

telephone with a wireless phone. In 2005 that number

had been reduced or had fallen to 49 percent.

The Cincinnati USA region includes at

least eight wireless providers whose services include

pre- and post-paid wireless plans, their networks

carry local, long distance, and data traffic, and are

priced to compete not only against each other but

against landline service as well.

Oneofthemore interesting local

businesses is Current Communications, a company that

provides broadband and VolPservice both over the

power lines. As a partner of Cinergy this company

has the potential to provide telephone service to

every resident and every business in this region.

Another way competition is advancing was

reported just last week in the Wall Street Journal.

Cordless phones that use a base station plugged into

a computex are now being made available in the

marketplace. These free callers to use a more

traditional handset and move away from the computer,
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and it's anticipated that these devices will make

internet phone service more appealing to consumers.

S.ubscribers to Time Warner cable

television in this region are sure to be aware that

broadband and telecommunications areavailable to

them through the Time Warner service. In fact, both

Time Warner and Vonage are both aggressively pursuing

their services and marketing their servioes to

residential customers as well as small and mid size

businesses.

Beyond the newer technologies that have

fostered increased competition in this marketplace, a

number of local landlirie carriers continue to compete

for business in this area. Companies like MCI,

Global Crossing, and WinBtar all use the existing

Bell infrastructure, if you will, ta offerthe same

services as the local Bell carrier.

As one would suspect, the Chamber

believes that robust competition is good for the

local business environment, however, it's important

to keep in mind that in a competitive environment all

providers need to have the business tools necessary

to compete and the flexibility to respond in an

evolving marketplace.
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Busi.nesses and consumers both benefit

when providers are willing to offer products,

services, and pricing structures that effectively

meet demands.

We appreciate the opportunity to offer

testimonythis afternoon.

COMMISSIONER SCRRIBER: Thank you, Doug.

Next we'71call Mark Faulkner.

MR. FAULKNER: Thank you. My name is

Mark Faulkner, here speaking today on behalf of the

University of Cincinnati. Address, 2900 Reading

Road, zip code 45220, area code 513, and the

University has rights to both the 556 and 558

exchange.

My position at the University is

Assistant Vice President for Network and

Telecommunications, and I respectfully submit the

comments and observations and my position.

At the University of Cincinnati wireless

is becoming the preferredmodeof digital device.

connectivity is changing, there are multiple modes

for connectivity, and mostorganizations today still

rely on wired models for connectivity.

That said, the University's
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landlines, a thousand VoIP stations, Voice over

Internet Protocol, and 23,000 data lines.

To begin moving away from this

traditional infrastructure environment our vision is

to create a customized relationship with a cellular

carrier partner that establishes a mobile

connectivity cloud over the university which

integrates multiple devices and services allowing new

modes of connectivity and leading edge mobile

applications.

The University recently issued anRFP and

intends to accomplish this by forming a business cost

recovery model for cellular, voice, and dataservices

that fully and transparently integrate cellular and

traditional wire telephony services to the point

where the two systems functionally appear as one

service.

The University fully expects cellular

services to be acritiqal component to providing

next-generation voice ser.vices to its campus

communities. We envision eventually replacing most

of UC's landline phones with cell phones which

include data capability, thus, the smartphone
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becoming the ubiquitous device for communications.

We believe that as smartphones become

smarter, gain extensibility and features, that we

will see a significant increase in mobile data

applicationsandservices and a migrationaway from

today's landlineservices.

One of the first areas we anticipate such

a change is elearly the residence ha17s where

students today view landline phones as buggy whips.

While the University has a significant deployment of

Wi-Fi technology, we intend to work with a partner to

build a comprehensive advanced cellular

infrastructure to augment current WiFi deployments

for wireless, voice, data, and video needs.

In short, the Universityplansto create

an open architectural environment that permits an

end-user to select their mobile device while

providing an inteqrated infrastructure between

disparate wireless technologies.

Separately, we also view Voice over IP as

a critical component to next-generation voice

services. Weanti.cipate this becoming the

telecommunications standard when implementing voice

services in new building construction and major
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renovations.

In closing, I believe that voice services

will become a blend of services typically referred to

in the industry as a triple play. While landlines

are predominant today and will still have a place

over the coming decades, it is clear to me that there

will be a trend to migrate away from the traditional

technologies to the emerging technologies of Voice

over IP and cellular wireless services.

Thank you.

COMMISSIONER SC:HRIBER: Thank you,

Mr. Faulkner.

I'll now call on Damon, I have no clue

how to pronounce that last name.

MR. McMAHON: McMahon.

COMMISSIONER SCHRIBER: McMahon, okay.

MR. McMAHON: My name's Damon McMahon. I

live at 7932 Burgundy in Finneytown. I work in Mount

Adams, and the first three digits of my phone are

706.

Like some of the people before me, I have

not had a landline for about two years, though I look

at it a little differently. Based on my current

situation -- being single, living by myself -- I
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don't see a landline as a necessity. I have call

forwarding, call waiting, caller ID, paging,

voicemail, free long distance, and more minutes than

I could possibly ever use in a month at only $30 a

month, and I don't see the:need to pay an extra fee

for a landline.

That beiHg:said, that's not always going

to be the case, and as I get older and get married

I'm going to want a landline, but I'm going to make

sure that I research my possibilities to.make sure

that I have thebest model that fits my personal

needs, and cost is going to be included in it.

So, as a consumer, currently do I want to

see prices raise? No. But at the same time I can

understand why they would want to do that to stay

competitive. They're losing customers left and right

and, in a sense, they're having money taken away from

them all the time. But whether they raise the prices

or if they stay the same, I am going to still

research all my possibilities to make sure I get the

best deal for me.

COMMISSIONER SCHRIBER: Thank you very

much.

Laurence Clements, please.
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current regulatory structure.

Thatik you.

COMMISSIONER SCHRIBER.o- Thank you for

your testimony.

Next we'll call Vincent Brown.

Good afternoon, Mr. Brown.

MR. BROWN: Good afternoon, Mr. Chairman.

Thank you so much for allowing me the opportunity to

speak. My name is Vincent Brown, 6753 East Farm

Acre.s Drive here in Cincinnati, Ohio. Area code 513,

351.

I'm talking today on two levels, one, as

a business owner, and the second, asa consumer. And

let me just first say as I thought about this

conversation real quickly, or my testimony, I thought

of two things that happened to me recently.

The first is my youngest son, 11 years

old, Adam, when I asked him, "Adam, pick up our

phone" in the house. He said "Why?" I said "What?"

He said, "Why, Dad? Why do we even have that phone?

You got a cell phone, I got a eeSl phone, your

brother's got a cell phone -- my brother's got a cell

phone, and mom's got acell phone. Why do we have

it?" And I did the response that a£ather would do
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that was the right answer, and I exerted my authority

there.

The second thing I would bring up to you

is that my older son, Michael, is at Kentucky State

University, and I cannot have -- cannot connect with

Michael through the regular landline. He only picks

up if I text him frommy Blackberry, period. I can't

get him any other way.

And so I say this to say that I think we

live in a new era, quite frankly, and I as a business

owner recognize that every one of our 50 employees

that are in three different cities across the

country, each one of them has internet, each one of

them has wireless, and many of our younger associates

in particular are actually talking about they don't

want a landline phone.

So when I think about this in the future,

it seems to me that it's pretty obvious that

companies that are regulated in Ohio will need the

ability to be competitive, or, perhaps they won't be

in Ohio, or maybe even worse, may not even exist.

And so I would suggest as you think about

this important issue is that it's very important for
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companies to be competitive, but secondly I think

there's another aspect that I would be remiss to say

if I didn't think about the impact of Cincinnati Bell

in this community.

The Taft High School project, which is an

inner-city school project, is a turnaround story that

ought tcbe known by everyone, and it was a large

effort of Cincinnati Bell employees that got involved

on a day-to-day basis. Where do some of the profits

go? I think they go to places like that that are

very important.

So I would suggest to you that as you

think about this, you have a very important thing

that you're doing, I know it's important, it seems

like tome the options are kindof simple:Cne, you

provide the opportunity for companies to be

competitive; two, you come up with some kind of

incentive that will a11ow companies to be, especially

Ohio-based companies, to be competitive; or three,

look at sometime in the future maybe not even having

a role in the telecommunications industry and,

unfortunately, I think that's where we are.

So thank you so much for your time, I

really appreoiate it very much,
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COMMISSIONER SCHRIBER: Thank you for

yoUr testimony, Mr. Brown.

Jim Tenhundfeld.

MR.TENHUNDFELD: Good afternoon,

Chairman. My name is Jim Tenhundfeld, and I

represent the Cincinnati/Hamilton County Community

Action Agency located at 1740 Langdon Farm Road,

45237. Our first three digits are 569.

The Community Action Agency serves over

20,000 people throughout Hamilton County, all low and

moderate income familiss, and a lot of our families

do qualify for the Lifeline.

But one in particular -- I brought my

mother-in-lawhome from the hospital today, she

doesn't quality for theLifelihe because she's over

income on Social Security, but her phone is

definitely a necessity. She has the medic alert so

if something happens and she falls, she can just push

a button and somebody talks to her, but she has to

have a telephone for that.

And having the ability to raise rates

20 percent a year within four years, that means a

hundred percent increase in rates just, to me, first

of all, doesnot seem fair to the people that can
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Our next witness is Bill Wooton.

MR. WOOTON7 Moxning.

COMMISSIONER FERGUS: Good morning.

Would you please stateyour namefor the record,

spelling your last name, your address, and your area

code and first three digits of your phone number?

MR. WOOTQN: Name is Bill Wooton,

W-o-o-t-o-n. I live at 3923 Chevington Road in Upper

Arlington, Ohio. My wireless phone number is

614-915, and my -- that's my hard-wire number. My

wireless number is 614-570.

COMMISSIONER FERGUS: Okay. And are you

here as a residential customer, business, or both?

MR. WOOTON: Both.

COMMISSIONER FERGUS: Okay. Go ahead.

MR. WOOTON: As I said, I'm a resident of

Upper Arlington. I am a civil engineer currently

self-employed. I work out of my residence and rely

on both wireless and voice-over-internet protocol

telephone service for personal and professional

services. I'm here to advocate in favor of equal

regulatory treatment for competitors in the

telecommunications field.

When competition exists in a particular
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utility service area, I strongly believe that

government should allow the free enterprise system to

work. A level playing field in the marketplace is

essential for quality improvement, increased value,

andinnovation. No other approach makes sense.

I have practiced civil engineering in the

private sector for 27 years. I understand the

tremendous impact that competition has on product

delivery. My clients have included investor-owned

water utilities, so I understand that regulation of

utilities that have a monopoly within their service

area is an appropriate function. However, from my

perspective, the telecommunications industry is now

fully competitive.

Six years ago I cancelled my residential

telephone service from SBC in favor of wireless

telephone service from Verizon. My decision. was

based on my need for nlobile telephone service as well

as thevaSue of the service provided by Verizon.

Three months ago I began to work out of

my residence, as a result, I needed a more reliable

telephone service option at home than my wireless

service could provide. To solve this problem I added

telephone service from Time Warner. Time Warner's
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voice-over-internet protocol, or VoIP, met my needs

for reliability and provided unlimited long-distance

service at an exceptional value. Time Warner's

competitive position was greatly enhanced due to the

fact that I was able to bundle the new VoTP service

with high-speed internet and cable TV service.

It is interesting to note that an

alternative internet provider, Wide Open West, offers

services very similar to those provided by Time

Warner for an identical price. While I am a

communications intensive user, I have not required

any services provided by SBC, or AT&T as they're now

known, during the past six years. When my telephone

needs changed recently, Time Warner and Wide Open

West both had a more competitive product offering

than AT&T.

Technology and competition have totally

reshaped the phone industry. Not too long ago I

would have had to have a business voice line, a

residence voice line, a fax line, and a computer line

all provided by the local telephone company in order

to operate my business at home. That's a total of

four phone lines. Today I use zero phone lines from

the phone company.
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It is not surprising that regulation in

the telecommunications industry is lagging behind

technology and competitive changes in the market.

Free enterprise will always adjust and advance faster

than government processes.

Fortunately, thelegislature has moved to

update Ohio's telecommunications regulations to match

what's happening in the market. I agree with the

legislature's strategy of Aavingutility experts at

the PUCO craft the detailed regulation changes. I do

not want Ohio to have a regulatory environment that

stifles potential innovation from AT&T or any other

company.

When one company is heavily regulated

while other companies are not, the heavily-regulated

company will undoubtedly fall behind. That would not

be a good result for Ohio consumers. Given a level

playing field to operate on I expect AT&T will expand

its product line, improve the value of its services,

and become fully competitive in the future. That

would be a good result for Ohio consumers.

Thank you for your time.

COMMISSIONER FERGUS: Thank you,

Mr. Wooton.
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morning.

MS. BpGAN: Good morning.

COMMISSIONER FERGUS: Wou1d you please

state your name for the record, spell your last name,

state your address and your area code, and the first

three digits of your phone number?

MS. BOGAN: Certainly, Susan Bogan,

B-o-g-a-n, 4354 Jennydawn Place, Hilliard, 614-5237.

Good morning.

COMMISSIONER FERGUS: Are you here as a

residential customer or business?

MS. BOGAN: Both.

COMMISSIONER FERGUS.: Both, okay.

MS. BOGAN: My name.is Susan Bogan and I

come before you today speaking from actually three

perspectives: A consumer, small business customer,

and a formerly elected official in the city of

Hilliard. I'm a resident of Hilliard and I'mVice

President of Business Operations for American

Strategies, which is a small political consulting,

public policy consulting firm located here in

downtown Columbus. And I am also a former city

council member.
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and mytime with American Strategies that crafting

public policy can be very hard work, as I'm sure you

all would agree. What seems simple to the public is

often very complex for those who actually write the

laws and regulations. The decisions we make are

usually never black and white, but rather many shades

of gray.

There have been a few guidelines that

have helped me through the years when dealing with

issues that have very passionate arguments on both

sides of the fence.

I look fot the greatest good since public

policymakers will never make everyone happy; I weigh

the pros and consto determine on balance how policy

will impact the community at large; I look.for

fairness and balance, no matter what the game is, the

rules and regulations must treat all players fairly

or the game is inherently unfair; and I look at

historic and past performance, a good track record is

an important consideration when making public policy

decisions.

When SBC came to the city of Hilliard

five years ago and said they needed to expand their
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central office building in Hilliard's historic

district, I knew that their proposal would be

controversial and create a large amount of vocal

opposition, which it did. The expansion called for

the elimination of three historic homes in our

downtown district which angered many, many residents.

They voicedtheir opposition frequently and very

loudly at many public hearings because they didn't

want to see their historic homes or their

neighborhooddemo3ished.

To make a long story short, SBC worked

with Old Hilliard Commission, the city

administration, the city council, but it went above

and beyond. It worked with the Northwest Franklin

County Historic Society along with the residehts in

many, many meetings to come up with a plan that would

blend with the historic character of our

neighborhood, benefit the community, and provide the

land they needed to expand.

Today when you travel Norwich Street, you

see a very attractive brick building, a park, a

pavilion, a restored home which now houses the

Historic Society. SBC truly delivered on its

promise; the corner looks better than it ever has.
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I tell you this story simply because the

decisions that were made by the company, the city

council, and the 61dHilliard Commission to make the

expansion possible contributed to the good of our

community and they balanced the needs of the

community and the company fairly.

As a consumer I can tell you that my

family's use of local telephone service is

dramatically different now than it ever has been

before. Today we use our cell phones almost

exclusively, When I call -- we have at our home just

a basic land line actually, not even long distance;

helps with a teenager. Instead we uae our cell

phones which we can control and we can track. There

was a time when we didn't receive a bill from SBC at

our home or even our work because we used our

competitors long distance and local services.

I tell you thisbecause consumers have

more choices for long distance, high-speed internet,

andlocal service than ever before. It's clear to me

that all of these services are competitive and,

therefore, today it's important that Ohio's

regulatory system to be updated to reflect these

changes.
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Speaking from a business perspective, I

believe the rules and regulations governing business

must be fair and applied equally across the

marketplace. Having regulation in a competitive

marketplace can be inappropriate at best and, at

worst, distorts the market and harms the economy.

As you look to implement House Bill 218 I

would urge you that you look at the track record of

all of the players and you look at the fairness and

balance for the community and the state as a whole

and, finallyy that you look for the greatestgood.

Thank youfor your time.

COMMISSIONER FERGUS: Thank you.

Now, I show no more witnesses. Is there

anyone in the audience who missed the opportunity to

sign up and would like to make a public statement

this morning?

(No response.)

COMMISSIONER FERGUS: Okay. Then we

appreciate all of your time in coming this morning,

and your participation. The Commission will take

under advisement all the comments that we've heard

this morning as well as the comments that we receive

from the other hearings, and the hearing is now
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