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INTRODUCTION

School districts are designed to serve the best interests of students, not property owners.

Thus, when property owners seek to change school district boundaries-i.e., to transfer territory

from one school district to another-the State Board of Education focuses on the educational

benefits or educational losses that the transfer would involve. Accordingly, the key regulatory

provision governing the redrawing of school district boundaries states that the State Board will

give "primary consideration [] to the present and ultimate good of the pupils concerned." Ohio

Adm. Code 3301-89-01(F). To be sure, financial and operational effects on both districts are also

considered, reflecting the reality that financial effects lead to educational effects. But the focal

point remains the educational benefits to the students involved, so requests to move district lines

should not be granted when students will not benefit.

By this standard, this case ought to be an easy one, as it involves a redistricting request that

involved absolutely no students, and thus no educational benefits. So it is not surprising that the

State Board denied the request. But the appeals court nevertheless overrode the State Board's

decision and ordered the transfer on the erroneous theory that the property owners' wishes were

enough to overcome the lack of educational benefit.

Instead, the court below not only improperly shifted the focus from educational benefits to

financial and other factors, but worse yet, the court found that the financial and other interests of

the property owners outweighed the interests of the school districts involved. The appeals court

moved four homes from the Cincinnati school district to the suburban Madeira school district-

thus enhancing the property values of those homes, while siphoning tax money from the

Cincinnati schools. This result, and the erroneous reasoning that supported it, threatens all school

districts, but especially large urban districts, with the possibility of losing territory to serve

property owners' wishes rather than the educational interests of students.



The facts here leave no doubt that the property owners involved are acting as just that-i.e.,

as property owners-and not as concerned parents. Only one of the four homeowners has a

school-aged child, and that child has always attended, and will continue to attend, a private

school. The property owners here, Plaintiffs-Appellees Richard and Joann Bartchy and three

other sets of homeowners (the "Property Owners"), cited their desire to be in the Madeira school

district to enhance "community spirit," as they were in the Madeira city limits but not in the

school district. But they were in those city limits only because, a few years ago (in 1996), these

same homeowners sought that annexation, apparently under the mistaken belief that it would

automatically move them into the Madeira schools. And along with "community spirit" and other

less tangible factors, the tangible financial motive here was admitted: a Property Owner

explained that "he assumed that the fair market value of the four homes in the proposed transfer

area would increase if the transfer is approved...." See Report and Recommendation of Hearing

Officer ("Report") at 17.

On the other side of the equation, all of the school boards involved were either opposed or

unsupportive. The Cincinnati school board strongly opposed the transfer, pointing to the loss of

taxable property and to the lack of educational benefit. (And the Cincinnati school board has also

appealed to this Court.) The Madeira school board said that it was "not initiating, soliciting, nor

encouraging this request" and noted that it was operating "at or near capacity." And the State

Board approved the hearing officer's recommendation to deny the request.

The appeals court's error in siding with the Property Owners here, moreover, is fiurther

established by the failure to apply the appropriate standard of review. Administrative appeals call

for deference, under R.C. 119.12, even at the common-pleas level. That deference is further

magnified at the court-of-appeals level, as the appeals court is to ask whether the common pleas
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court abused its discretion in finding that the agency decision was supported by reliable,

probative, and substantial evidence. The appeals court found such abuse, and found a lack of

reliable evidence, because, said the court, the Cincinnati school district's evidence of financial

loss, given in answer to a questionnaire from the State Board, was not sufficient. But the appeals

court was wrong. That evidence was both sufficient in and of itself and also because it must be

considered in light of the fact that the Property Owners bear the burden here, and they offered no

concrete educational benefits to support the move. Their mere preference is not enough to shift

the burden to the Cincinnati district, especially when no one disputes Cincinnati's financial loss.

To be sure, the dollars involved may seem low relative to the size of the large Cincinnati district,

but that is exactly the issue. Allowing property owners to unilaterally change school districts

opens the door for large districts to be constantly vulnerable to many "small" carve-outs, no one

of which will bankrupt a district alone, but together could add up to great losses for urban

districts, whose large size also means that many parcels border suburban districts that may offer

higher property values to homeowners who achieve transfers.

For these reasons and others detailed below, the Court should reverse the appeals court,

and it should reinstate the State Board's decision to focus on students' educational needs, not just

property owners' financial or other non-educational interests.

3



STATEMENT OF THE CASE AND FACTS

A. Four sets of Property Owners petitioned to move their houses from the Cincinnati
School District to the Madeira School District.

This case began when the owners of four homes that were located within both the City of

Madeira and in the Cincinnati School District petitioned to have their properties transferred to

the Madeira School District under R.C. 3311.24(A). The properties together were worth more

than $1,000,000.1 See Response of Cincinnati City School District ("Cincinnati Response")

(State's Ex. 24 at hearing), Second Supplement of State Board of Education ("State Supp.") at

SS-38.

The petition was first reviewed by the local board of elections to ensure that the residents

did live in the affected territory, and it was then forwarded to the State Board of Education. The

Ohio Department of Education ("ODE") then requested input from the two potentially affected

school districts pursuant to Ohio Adm. Code 3301-89-02(B).

B. Neither of the affected school districts supported the change.

Neither of the districts supported the proposed change. Cincinnati's opposition was based

on its financial concems regarding the loss of more revenue. Its enrollment, and hence its state

funding, had declined for each of the four years preceding the transfer and that trend was

projected to continue. Cincinnati Response, SS-38. Further, its local tax base had been

diminished by earlier territory transfers. Cincinnati City School District v. State Board of

Education (10th Dist. 1996), 113 Ohio App.3d 305, 308 (48-home subdivision); Schreiner v.

State of Ohio, Board of Education (10th Dist. Nov. 9, 1999), Case No. 98AP-1251 at p. 2

(125-home neighborhood).

1 This figure is based on the properties' assessed value of $373,840, which is 35% of their actual
value. See Report & Recommendation, Ex. 5, 15.
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Madeira's lack of enthusiasm had the opposite basis. Its enrollment had been steadily

increasing since 1996, that was expected to continue, and the district was approaching the limits

of its capacity. It indicated that it was "serving at or near capacity number of students" and that

in spite of "costly additions, teachers [were] sharing space." Response of Madeira City School

District ("Madeira Response") (State's Ex. 3 at hearing), questions 4 and VI, State Supp. at

SS-31, SS-35-36. It reiterated that "[s]pace is a concem for the Madeira City Schools," and

emphatically stated that it was "not ... encouraging this request." (double emphasis in original).

Id. at questions VI and 1, State Supp. at SS-35-36, SS-30.

C. The Property Owners produced no evidence of educational justification.

The hearing on the proposal revealed no educational basis for the boundary change. The

proposal was admittedly not generated by student need. The Property Owners' counsel candidly

acknowledged that "there is not one student in these four homes who has ever ... attended

public school." Hearing Transcript ("Tr.") at 16, State Supp. at SS-7. Further, the only Property

Owner with a school-age child testified that her son would stay in private schools regardless of

the outcome. Id. at 60, State Supp. at SS-10. They presented no evidence that the transfer would

benefit other Cincinnati or Madeira students.

The record negated a number of traditional bases for boundary changes. The Property

Owners' last witness, who was present throughout the hearing, acknowledged that the owners

produced nothing about educational planning, fiscal impact, facility capacity, or utilization. Tr.

123-126, State Supp. at SS-25-28. It was undisputed that the transfer would not make Madeira's

municipal and school boundaries coterminous. Report and Recommendation of Hearing Officer,

Ex. 5 at 19. The evidence also showed no significant difference in distance between the transfer

area and schools serving it in the Cincinnati and Madeira districts. See Madeira Response, Ex. 5,

5



at 14, 19, question 13, State Supp. at SS-32; Cincinnati Response, question III (5), State Supp. at

SS-39.

The only evidence that arguably addressed educational impact was one Property Owner's

testimony that, in his opinion, the roads from the transfer area to Madeira's school buildings

were safer for cycling than those to Cincinnati's buildings. Tr. 109-114, State Supp. at SS-

SS-23. However, he also acknowledged that no public school students live in the transfer area,

Tr. 124, State Supp. at SS-26, and his counsel later represented that all the Property Owners

"have every intention of staying in their current homes for an extended period of time

Petitioners' Post-Hearing Brief at 10-11.

[T,

D. The Property Owners instead asserted non-educational reasons: community affinity,
perceived isolation and financial gain.

Although the evidence of educational bases was sparse, the Property Owners did identify

three reasons for the transfer. The first was affinity for the Madeira community. The Property

Owners' first witness well summarized their case: "we're just Madeira. We always have been

... it's just the principle of the matter." Tr. 49, State Supp. at SS-9; see also Tr. 114, State Supp.

at SS-23 (citing "sense of community" and "community spirit.")

The second was an unexplained feeling of isolation. Several of the Property Owners

testified that having to vote on Cincinnati School issues somehow made them feel that they were

not full members of the community, although they apparently were fully integrated in all other

respects. Tr. 46, 49, 78, 93-4, 115; State Supp. at SS-8, SS-9, SS-11, SS-12-13, SS-24.

Last, but by no means least, was perceived economic gain. One Property Owner testified he

was "sure everybody that would live in those homes would want to be in the [Madeira] school

district" and that he assumed that property values would increase if the proposal was approved.

Tr. 96, 103-104; State Supp, at SS-14, SS-16-17.
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E. The Hearing Officer recommended against changing boundaries, the State Board of
Education agreed, and the Common Pleas Court affirmed.

The Hearing Officer recommended that the boundaries not be changed. That decision was

based on a weighing of the evidence about educational impact and an assessment of what was

likely driving the proposed transfer.

On the negative side, he found that the Madeira schools were at capacity and less than

enthused about the proposed change. Report and Recommendation 10, 18. He also noted the

undisputed fact that the "Cincinnati Public Schools face the immediate loss of ... assessed

valuation if the transfer is allowed." Id. at 26. He then noted the lack of evidence of educational

benefit: "petitioners did not introduce any evidence regarding how this proposed transfer would

benefit the students in the transfer territory." Id. He therefore concluded that the Property

Owners' petition "appears to be an attempt to increase their property value by transferring to a

more desirable school district." Id. The Board accepted his recommendation and the Property

Owners appealed.

The Common Pleas Court affirmed. After first addressing jurisdictional and evidentiary

issues, it ultimately ratified the Hearing Officer's analysis. More specifically, it distilled the

rationale for the administrative decision: that "there are presently no students [in the affected

area], Madeira Schools are at or near capacity while [Cincinnati] has been losing students, and

finally, [the Property Owners] offered no evidence that the transfer would benefit students in the

area." Decision and Entry Affirming the Order of the State Board of Education, 9. It found that

"[t]he record gives support to the Board's decision." Id. The Property owners timely appealed to

the 10th District Court of Appeals.

7



F. The appeals court ordered that the boundaries be changed based on non-educational
considerations.

The appeals court reached a different conclusion from any of the three decisionmakers that

previously examined the proposal. It reached that result in three steps.Z

It first discounted the negative effects of the transfer by concluding that the hearing officer

and Common Pleas Court erred in considering the transfer's fiscal impact on Cincinnati. More

specifically, it concluded that the Ohio Adm. Code 3301-89-02(B)(9)'s inquiry into whether a

transfer would "be detrimental to the fiscal or educational operation of the relinquishing school

district" and an unreported 10th District precedent precluded reliance on revenue loss absent

evidence of specific consequences from the loss. It found no such evidence, and hence gave

Cincinnati's undisputed loss no weight. Bartchy v. State Board of Education (10th Dist. 2007),

170 Ohio App.3d 349, 2007-Ohio-300, ¶¶ 30-38, 52.

It then held that the undisputed absence of students in the transfer area did not preclude the

existence of evidence supporting the transfer. That was also based on unreported 10th District

decisions. Id. at ¶¶ 40-51.

It concluded by holding that the transfer was supported by non-educational considerations.

More specifically, it cited the Property Owners' testimony about their "geographic connection to

the city of Madeira, and the positive impact a transfer would have on their community spirit and

pride" as a sufficient basis to order the boundary change. Id. at ¶ 53. That, too, was based solely

on unreported l Oth District precedent.

This Court accepted jurisdiction over both the State Board's appeal and the Cincinnati

School District's appeal.

2 The appeals court initially addressed Cincinnati's jurisdictional argument, Bartchy v. State
Board of Education (10th Dist. 2007), 170 Ohio App.3d 349, 2007-Ohio-300, ¶1-6-20, but the
State Board did not appeal that issue.

8



ARGUMENT

Proposition of Law of Defendant-Appellant Ohio Board of Education:

Residents seeking to transfer territory between school districts under R. C. 3311.24(A)
have the burden ofproving that the transfer would further the "present and ultimate good
of the pupils concerned" under Ohio Adm. Code 3301-89-01 (F). That burden is not met if
the Residents provide no proof that the transfer will produce educational benefits to any
students.

Because of their potentially great impact and inherently controversial nature, Ohio law

requires that changes to school district boundaries be based on educational efficacy. The Court

below nonetheless ordered that the boundaries of two districts, neither of which sought the

change, be altered because of the personal, non-educational, preferences of a small group of

property owners.

That decision should be reversed for several independent reasons. It is contrary to Ohio's

general policy of settling boundary disputes on the neutral ground of educational merit. It is

contrary to the Revised Code's instructions about the limited role residents' preferences are to

play in such matters. It contradicts the Administrative Code's focus on educational

considerations. It is at odds with the case law. It failed to defer properly to the trial court and the

State Board of Education. Finally, it sets a precedent that could add to the problems facing

Ohio's already-stressed schools.

A. Ohio's general policy is that disputes over school district boundaries are to be
resolved on educational merit.

1. Changes to school district boundaries have great economic and social impact,
and disputes about those boundaries are divisive.

School district boundaries undoubtedly have tremendous effects. Their impact on home

values and rents within otherwise similar communities is well documented. William T. Bogart &

Brian A. Cromwell, How Much is a Good School District Worth?, National Tax Journal, Vol. 50,

no. 2 (June 1997) pp. 215-32 (Noting differences of between 41% and 84% in the Cleveland
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area); Donald R. Haurin & David Brasington, School Quality and Real House Prices: Inter- and

Intrametropolitan Effects, Journal of Housing Economics, 5, 351-368, 363 (1996) (studying six

Ohio cites and noting that "School quality is the most important cause of the variation in

constant-quality house prices."). They drive development patterns because, as one recent survey

of the topic noted, "[h]ome builders say they rarely bother breaking ground these days where

schools aren't good." Del Jones, Location, location, location: Better schools mean higher

property values, Home buyers go shopping for schools, USA Today, May 15, 1996, at 1B;

Gregory S. Brown, Getting Around Brown: Desegregation, Development and the Columbus

Public Schools 136 (Ohio State Univ. Press 1998).

School district boundaries have tax implications, too. On the positive side, increases in

property values can boost a jurisdiction's tax base. David L. Weimer & Michael J. Wolcoff,

School Performance and Housing Values: Using Non-contiguous District and Incorporation

Boundaries to Identify School Effects, National Tax Journal, 49, no. 2, 231-252, 249. In contrast,

residents in areas losing territory must bear either increased tax rates or diminished services.

Steven Garasky & Donald R. Haurin, Teibout Revisited: Redrawing Jurisdictional Boundaries,

Journal of Urban Economics, 42, 366-376, 368, 370 ( 1997) (considering changes to municipal

boundaries). Individual property owners on both sides can have their tax burdens changed

without a vote. See, e.g., Gigandet v. Brewer ( 1938), 134 Ohio St. 86.

Perhaps most important, proposed boundary changes are, and have long been, a tremendous

source of controversy. Cline v. Martin (5th Dist. 1915), 5 Ohio App. 90, aff'd (1916), 94 Ohio

St. 420; Mathews v. Board of Education (8th Dist. 1917), 8 Ohio App. 206. One recent study

described how boundary disputes in central Ohio resulted in "bloody battles" between school

districts and resulted in "emotions [] running high" among the general public. Brown, above, at

10



127, 161; see also id at 162, 164. The former superintendent of another state similarly noted that

boundary disputes often become "community bloodletting played out in the public arena," Del

Jones, above.

2. Boundary decisions are therefore delegated to an apolitical body with technical
expertise, are based on educational efficiency, and are given great deference
once made.

Ohio has responded to those problems by directing that most boundary disputes are to be

resolved on a sound basis: educational merit. The obvious intent is to replace public passion

with neutral and professional evaluation. That is evidenced by the body chosen to make those

decisions, the general understanding of the controlling statutes, and the Court's reluctance to

overturn those difficult decisions once they are made.

Ohio law gives the State Board authority over most boundary disputes for two reasons.

First, the Board has a neutral, insulated, nature. That body was created in response to the

perception that public education was being degraded by political turmoil and was intended to

combat that by professionalizing Ohio's educational system. Ohio State Board of Education,

Milestones: a History of the State Board of Education of Ohio 1-2, 9, 36 (1989). It was therefore

established as an apolitical body, id. at 2, 8, to take actions "not expedient for partisan politicians

to do" and to "provide[] insulation" for the merit-based resolution of controversial matters. Id at

1, 2. One of those matters was district reorganization, a very hot topic when the Board was

established. Id at 6, 25, 36-37, 41. Indeed, the bill that initially fixed the Board's duties routed

those matters to it. Am. H.B. 212 (101st G.A.), 126 Ohio Laws 655, 670-1; Milestones, above, at

28, 36.

Second, the State Board has institutional expertise. Prior attempts at having boundaries set

by residents' preferences failed, as had other methods. Milestones, above, at 35-6. It is therefore

understandable that "the legislature ... relied upon the sound judgment of the [] board of
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education ... to make such arrangement of the territory of the respective districts," Board of

Education v. Boehm (1921), 102 Ohio St. 292, 301, as the "board presumably is qualified to

speak on matters of district formation." Kneale v. Jennings (1924), 111 Ohio St. 637, 640.

Indeed, the Court has more recently observed that such decisions are "the product of' the State

Board's "administrative experience [and] appreciation of the complexities of the problem[.]"

Union Title Co. v. State Bd. of Educ. (1990), 51 Ohio St. 3d 189, 194-5. See also Davis v. Ohio

State Board of Education (1968), 13 Ohio St.2d 24, 29 (noting the legislature's reliance on "the

sound discretion of the board" in related matters). In short, these sensitive decisions are assigned

to the State Board precisely because that body's expertise makes it likely that those decisions

will be prudently made.3

The early precedents confirm that the underlying laws make educational efficiency

paramount. The basic structure of the laws controlling district boundaries was set-in the early

twentieth century and contemporaneous precedent understood them to be part of the response to

the constitutional mandate to establish "thorough and efficient" schools. Gigandet v. Brewer

(1938), 134 Ohio St. 86, 91. One appellate court therefore noted that since "[t]he Constitution of

Ohio give[s] broad and almost unliniited power to the Legislature to provide a thorough and

efficient system," statutes on district configurations "must be considered in that light." Rapp v.

Bethel-Tate Consol. School Dist. (12th Dist. 1937), 58 Ohio App. 126, 132. Another has noted,

albeit in a different context, that "the sole object" of the laws governing the reconfiguration of

3 The Board recognizes that Boehm and Kneale, cited above, and Gigandet v. Brewer (1938), 134
Ohio St. 86; State ex rel. Maxwell v. Schneider (1921), 103 Ohio St. 492, and Ross v. Adams
Mills Rural School Dist. (1925), 113 Ohio St. 466, discussed below, dealt with the county boards
of education, rather than the State Board. However, the same principle of board expertise applies
equally to the State Board, as it performs analogous functions, and it has equal, if not greater,
institutional competence. Further, the Court's statements in Union Title Co. and Davis indicate
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school districts is "the more efficient administration of the schools[.]" Mathews v. Board of

Education (8th Dist. 1917), 8 Ohio App. 206, 214.

Finally, the resulting decisions are given great deference so that such contentious matters

are not easily overturned. Board decisions on district modifications are "presumed to be valid,"

State ex rel. Maxwell v. Schneider (1921), 103 Ohio St. 492, 498, and "will not be interfered with

unless it clearly appears that [the board] has abused the discretion so conferred upon it." Ross v.

Adams Mills Rural School Dist. (1925), 113 Ohio St. 466, 481. The obvious intent is to lay these

difficult matters to rest once they have been decided.

In sum, school district boundaries have great impact and can cause great controversy. Ohio

has therefore chosen to base them on the neutral basis of educational merit. As we shall see, the

decision below took a different approach, placing private, non-educational interests in the

forefront. That requires reversal.

B. The Court of Appeals improperly gave primacy to non-educational considerations,
and those considerations threaten the stability of all Ohio school districts.

The Court of Appeals lost sight of those principles, overturning the State Board's decision

in a boundary dispute because of the Property Owners' personal, non-educationally based,

concerns about "connnunity spirit and pride." Bartchy, ¶ 53. That is erroneous in several

independently fatal respects. It is contrary to the Revised Code's directions that residents'

preferences are to play only a limited role in such proceedings. It ignored the educational focus

mandated by the Administrative Code. It threatens the stability of school district boundaries. It

takes a position rejected by other States. It gave insufficient deference to the trial court's and

State Board's decisions. Each of those problems strongly supports reversal.

that it recognizes the State Board's institutional competence and the General Assembly's
continued reliance on the Board.
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1. The Revised Code subordinates residents' preferences to educational merit.

The most fundamental flaw in the decision below is that it cannot be reconciled with the

General Assembly's instructions about the role residents' preferences are to play in adjusting

school boundaries. Consistent with Ohio's policy of emphasizing educational efficiency, the

Revised Code makes residents' preferences dispositive in only a small category of cases and

limits their role in all others, including the type of case at issue here. The appeals court

disregarded that by making these Property Owners' preferences dispositive, and that requires

reversal.

R.C. Chapter 3311 deals with various types of proceedings affecting district boundaries and

it only makes residents' preferences dispositive in a very small sub-set of proceedings. R.C.

3311.22 and 3311.231 provide that proposed changes to local school districts' boundaries are to

be decided by elections, making residents' preferences the decisive factor there. R.C. 3311.38(A)

makes similar provisions for territory transfers initiated by the State Board of Education. Only a

small percentage of Ohio's territory transfer proceedings arise under those statutes and,

consistent with Ohio's overall policy of basing boundaries on educational merit, R.C Chapter

3311 makes no other provision for having residents decide territory-transfer cases.4

The minor role that residents' preferences are to play is further evinced by R.C. 3311.24,

the statute underlying this case. It makes only limited provision for their consideration, allowing

residents to initiate proceedings by a petition, but providing no indication that their desires

control after that. Indeed, the regulations amplifying the statute demonstrate that once initiated,

those proceedings focus on educational impact. See below, at 15-17.

4 Although not part of the record below, ODE's records indicate that only two transfers have
been pursued under R.C. 3311.22, 3311.231 and 3311.38(A) since 2001. In contrast, twenty-
seven proposed transfers have been processed under R.C. 3311.24 during that period, and ten
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In sum, the General Assembly knows both how to give residents' preferences preeminence,

as it did in R.C. 3311.22, 3311.231 and 3311.38(A), and how to downplay that importance, as it

did here. Instead, it limited residents' preference to a triggering role only and it approved

administrative rules that require transfers be evaluated on educational merit. The court below

took a starkly different approach, making the Property Owners' personal preferences dispositive,

citing them as the sole basis for its decision. That cannot be squared with the statutory system

and requires reversal.

2. The Administrative Code focuses on educational impact.

The decision below is also at odds with the Administrative Code. The controlling

regulations require focus on a proposal's educational merit, allow consideration of residents'

preferences only after educational merit has been weighed, and even then only as a tie-breaker.

The appeals court deviated from those instructions by giving the Property Owners' preferences

controlling effect despite the absence of any positive educational impact, and the negative

educational impact to Cincinnati caused by lost revenue.

Adm. Code Chapter 3301-89 implements the policy that boundary disputes be resolved on

neutral grounds by putting educational impact front and center. That is manifested in the overall

standard for judging such proposals: "the present and ultimate good of the pupils concerned."

Adm. Code 3301-89-01(F). That general inquiry is advanced by focusing on specific,

educationally relevant, facts, including the following:

• The affected districts' educational planning, academic performance, and
course offerings. Adm. Code 3301-89-02(B)(3),(21), (23), (24).

• Their extracurricular and athletic programs. Adm. Code 3301-89-02(B)(25).

proposed transfers were under R.C. 3311.06. Cases under 3311.06 that are not connected with
municipal annexations are also resolved on educational merit.
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• The facilities involved, the districts' other facilities, and their efficient
utilization. Adm. Code 3301-89-02(B)(5),(12); Adm. Code 3301-89-
03(B)(10).

• Whether the acquiring district has adequate resources/organizational
structure to properly serve the subject territory. Adm. Code 3301-89-
02(B)(4), (7).

• The proposal's impact on the relinquishing district. Adm. Code 3301-89-
02(B) (9), (10); Adm. Code 3301-89-03(B)(8).

• The distances between the transfer area and the schools that are, or would
be, serving it. Adm. Code 3301-89-02(B)(13), (14).

• Economic impact on the schools involved. Adm. Code 3301-89-02(B)(8),
(9), (18), (19), (22); Adm. Code 3301- 89-03(B)(9).

Those specific areas of inquiry all demonstrate that educational impact is the driving

consideration.

The preeminence of educational concerns is reinforced by Adm. Code 3301-89-03(C)'s

express subordination of residents' personal preferences to educational merit. It allows their

consideration only in limited circumstances: "The school district preference of such residents

with school-age children in the territory requested for transfer may only be considered and given

weight when all other factors are equal." In other words, residents' personal preferences come

into play only as a tie-breaker. And, consistent with Ohio law's overarching focus on educational

impact, only the preference of residents with school-aged children are considered.

The appeals court reversed that priority. It gave primary consideration to the Property

Owners' concerns about such non-educational matters as "community spirit and pride." And it

did so despite critical educationally relevant, and undisputed, facts: (1) Madeira was concerned

about capacity, so it did not support the change, (2) Cincinnati would lose funding, thus harming

its students, and (3) not a single student would receive any offsetting educational benefit.
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The Administrative Code demanded that those matters be given primacy, but the appeals

court's focus on the Property Owners' ephemeral, non-educational, preferences deviated from

that priority. In short, the court below focused on the icing before determining whether there was

even a cake worth baking. That, too, requires reversal.

3. Considerations of financial gain and "community identification" threaten the
stability of Ohio school district boundaries, as Ohio school lines frequently differ
from municipal boundaries.

Not only did the appeals court err in failing to keep educational needs paramount, but it

also erred in giving weight to the factors it did consider regarding the Property Owners' wishes.

First, honoring Property Owners' wishes for enhanced property values is wrong for several

reasons. Most or all property owners would like to enhance their properties' values; nothing is

wrong with that goal in the abstract. But it is wrong to seek school district gerrymandering as a

way to enhance those values. That encourages people to seek district changes more frequently,

and of course, will typically move in the direction seen here, from urban to suburban schools. All

of the "border areas" will be vulnerable to change. Further, such properties are typically bought

with the school district's value factored in, so allowing a change brings a windfall to the

successful line-changers, and therefore could encourage such speculative buying. That is, some

homeowners might buy property in one district in a border area, and then seek to switch it to

another area to enhance value. (The Board does not contend that speculative buying occurred

here.)

Second, Ohio frequently has school district boundaries that do not align with municipal or

other political subdivision boundaries, so allowing changes on the theory of "lining up" city and

school would threaten stability throughout Ohio. That is, it is not a rare occurrence in Ohio for

large areas to be in, for example, the City of Columbus, but to be assigned to a school district

that is mainly associated with another city, such as Worthington. All of those residents might be
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said to have the same "misalignment" that the Property Owners here objected to. But if we start

down the path of "correcting" such differences as if they are somehow wrong, then much of

Ohio's map will need to be redrawn. The fact is that Ohio has long had a deliberate policy of

drawing school lines independently of other governance boundaries, and nothing in R.C. 3311.24

or any other statute suggests that this variance needs correcting.

4. Courts across the country hold that residents' personal preferences are not
sufficient justification for changing school district boundaries.

The decision below is also out of step with national practice. Most States have laws

analogous to R.C. 3311.24 and Adm. Code Chapter 3301-89, and most make educational impact

the dispositive factor. The courts construing those laws have consistently held that residents'

personal preferences are not a sufficient basis for changing boundaries; proof of educational

benefit is universally required.

Territory-transfer law is probably more fully developed in Illinois than anywhere else, and

its highest court has consistently rejected proposals motivated solely by residents' non-

educational interests. Its most recent decision on the topic reiterated that that "[a]lthough the

personal desires of the petitioning parents may be taken into account, more than personal

preference is needed to support a change in school district boundaries." Carver v.

Bond/Fayette/Effingham Regional Bd. of School Trustees (I11. 1992), 586 N.E.2d 1273, 1277.

The court explained that "petitions ... should be granted only where the overall benefit ...

clearly outweighs the resulting detriment to the losing district and the surrounding community as

a whole," Id. Accord, Oakdale Community Consol. School Dist. v. County Bd. of School Trustees

(Ill. 1957), 145 N.E.2d 736, 737-8.

Illinois is not alone in that position. Nebraska's Supreme Court likewise requires that

decisions be based "upon educative interests ... and not on [] mere personal preference based

18



upon noneducational reasons." In re Freeholder's Petition of Roy v. Bladen School District No.

R-31 (Neb. 1957), 84 N.W.2d 119, syllabus 8. South Dakota similarly holds that "[p]ersonal

preference is not a sufficient basis for granting a boundary change petition." Oelrichs Sch. Dist.

23-3 v. Sides (S.D. 1997), 562 N.W.2d 907, 913 ¶ 27. And Kentucky's highest court, in

considering the similar situation of transferring students to a neighboring district rather than

redrawing boundaries when "desirable" (in the statute's words), held that "`desirable' is not used

in the sense of personal preference ...[w]hat is meant is ... the best interests of the school and

the pupils[.]" Brown v. Bailey (Ky. 1931), 37 S.W.2d 58.

Consistent with those principles, other state courts have rejected proposals not supported by

a showing of educational gain.

In Oakdale, Carver, and Bladen, for example, property owners asked that district lines be

redrawn to coincide with their social spheres. There, as here, property owners produced evidence

that their social connections were with conununities outside their school districts, but produced

nothing about the educational benefit of their proposals. That was not enough.

The Illinois Supreme Court held that "[t]he welfare of the affected districts and their pupils

as a whole must control rather than the wishes of a few," and rejected a proposal because "there

[was] nothing which tends to show the proposed change [would] effect an educational

improvement in the territories as a whole." Oakdale, 145 N.E.2d at 737, 738. It reached the same

conclusion in Carver, adding that the "[m]ere absence of substantial detriment to either district,

however, is not sufficient to support a petition for detachment and annexation." 586 N.E.2d at

1278. Nebraska's Supreme Court similarly held that "The common statement of all plaintiffs'

witnesses ... was siinply that they now `prefer,"' one district to another and concluded that "was

insufficient to support a grant of the relief sought [.]"Bladen, 84 N.W.2d at 126. In short, other
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States have expressly rejected the approach taken below. Further, the Property Owners here have

cited no other States that defer solely to residents' wishes without a showing of educational gain.

The Board recognizes that those other States' decisions do not control, but the consistent

pattern should be highly persuasive. These cases are factually indistinguishable. They are based

on statutes that, like Adm. Code Chapter 3301-89, assign educational merit as the ultimate

consideration. See Ill. Rev. Stat. 1989, ch. 122, par. 7 - 6 (considering "the best interests of the

schools of the area and the educational welfare of the pupils"); Neb. Rev. Stat 79-403(4) (1955)

("proper and for the best interest of the petitioner or petitioners"). Again, the Property Owners

here have identified no contrary precedent, and the approach taken by Oakdale, Carver, and

Bladen is consistent with Ohio's focus on educational merit. Finally, given the importance of a

State's educational environment to its economic development, Ohio cannot afford to lag in this

area. The Board therefore urges this Court to join its counterparts across the country.

5. The appeals court substituted its judgment for that of the trial court and the
Board of Education, but the standard of review required two layers of deference.

Finally, the appeals court's action cannot be justified by R.C. 119.12, the stated basis for its

decision. That statute first mandates that common pleas courts defer to agencies, and it further

requires appeals courts to defer to trial courts. Thus, trial court decisions may be set aside only if

they are an abuse of discretion, and the absence of evidence about educational benefit combined

with the controlling legal standard precludes any finding of such abuse here. Instead, the court

below simply substituted its judgment for that of the trial court and the Board of Education.

A court of appeals may overturn a trial court decision in a territory-transfer appeal only if it

finds an abuse of discretion. Board of Educ. of Rossford Exempted Village School Dist. v. State

Board of Education (1992), 63 Ohio St. 3d 705, 707. A school board's decisions about district

boundaries likewise will be upheld unless the Board abused its discretion. Ross, 113 Ohio St. at
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481; Kneale, 111 Ohio St. at 641-2; Maxwell, 103 Ohio St. at 498. The record here demonstrates

that no such abuse of discretion occurred.

No one disputes that the Property Owners had the burden of proof. The "default rule" is

that a party seeking relief under a statute has the burden of proving that he meets its

requirements. Schaffer v. Weast (2005), 546 U.S. 49, 57. Ohio applies that rule to administrative

proceedings generally. Youngstown Sheet & Tube Co. v. Maynard (10th Dist. 1984), 22 Ohio

App. 3d 3, 8. Of more particular interest, Ohio has joined other States in holding that parties

seeking to change school district boundaries have the burden of proving why that should be

done. Hicks ex rel. 528 Petitioners v. State Bd. of Educ. (10th Dist. 2003), 2003-Ohio-4134 ¶ 16;

In re Annexation of Part of Donnybrook Pub. Sch. Dist. (N.D. 1985), 365 N.W.2d 514, 523;

Kumley v. Polk County Dist. Boundary Bd. (Ore App. 1985), 706 P.2d 562, 563; Fixmer v.

Regional Bd. of School Trustees (Ill App. 1986), 497 N.E.2d 152, 155. Thus, the transfer sought

here was properly denied unless the Property Owners showed that their proposal met the

controlling standard; the Owners were not entitled to a presumptive "yes," nor was the

Cincinnati district required to show educational harm.

The Property Owners here did not meet their burden. Adm. Code 3301-89-01(F) requires

that territory transfers advance "the present and ultimate good of the pupils concerned," and no

evidence showed that any pupil would be helped by this transfer. Only one pupil lived in the

transfer area. He attended private school and would continue to do so regardless of whether the

transfer occurred, so he would not benefit. Similarly, no evidence suggests that any student of

either the Madeira or Cincinnati districts, the only other "pupils concerned," would be helped. In

short, the Property Owners failed to prove this essential point.
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That evidentiary gap was not filled by testimony about the supposed difficulty of cycling

on the roads leading to the Cincinnati schools serving the area. That is factually immaterial

because no pupils will be making that trip: no public school students live in the subject properties

and the Property Owners represented that they "have every intention of staying in their current

homes for an extended period of time." Petitioners' Post Hearing Brief at 10-11. It is also legally

insufficient because this Court has held that "facts with reference to distance, condition of roads,

etc" do not "warrant the court in substituting its judgment for that of the [] board of education

[.]" Maxwell, 103 Ohio St. 492, 498-9. Accord, Fixmer, 497 N.E.2d at 156 ("a reduction in the

distance traveled is not, in itself, a sufficient basis for granting the petition.").

The record therefore showed no educational justification for the transfer. At the same time,

it was undisputed that the relinquishing district would suffer at least some loss, as of course the

loss of the property would mean a loss of revenue. Further, the acquiring district, Madeira, had

capacity issues. Neither district supported the transfer. It is hard to see how rejecting a transfer in

those circumstances could be an abuse of discretion. Rossford, 63 Ohio St. 3d at 707. The

appeals court simply saw things differently than the hearing officer, the State Board, and the trial

court all did. In light of the primary deference owed to the Board, and the secondary deference

owed to the trial court, the appeals court's decision to reverse was mistaken.

In sum, the court below erred because it failed to adhere to the specific ways that Ohio's

general policy of resolving boundary disputes is implemented; it deviated from the Revised

Code's limitations on the role that residents' preferences are to play; and it failed to obey the

Administrative Code's mandate that educational considerations be given primacy. It took an

approach repeatedly rejected by other States. And it substituted its judgment for the
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decisionmakers that Ohio law required it to defer to. Consequently, the decision below should be

reversed.

C. The precedent set below, if affirmed, would add to the problems facing Ohio's
educational system.

The decision below is not only bad law, it is also bad public policy on at least two levels. It

will increase the number, and the resulting burdens, of the secession attempts already plaguing

Ohio's urban school districts. Further, its subjective standard will make it harder for local

officials to plan for the future.

1. The decision below will prompt additional petitions to secede from urban school
districts, diverting those districts' scarce resources from productive uses.

While most or all schools face challenges today, urban schools especially face tremendous

challenges, and they do so under severe financial constraints. Those problems are compounded

by the phenomenon of affluent residents attempting to secede from central city districts by

petitioning for boundary changes. For example, residents of upscale neighborhoods in the Los

Angeles and Tacoma areas have recently sought to alter district lines to withdraw from their

local districts. Randall C. Archibold, Wanting Better Schools, Parents Seek Secession, New York

Times, Jan. 28, 2006 at A 10; Debby Abe, UPlace, Tacoma Schools Fight Over Turf• Some

Parents Want Territory to Switch Districts, Tacoma News Tribune, May 22, 2004, at B 1. That is

not a new or atypical practice; as one respected newspaper earlier reported, several redistricting

cases are those in which "the affluent and the powerful gerrymander school boundaries." Brigid

Schulte and Dan Keating, Closing Student Gap Opens Door to Conflict, The Washington Post,

Sept. 3, 2001, Al.

That occurs in Ohio, as shown by this and other cases. Indeed, Cincinnati has had to deal

with four such petitions in recent years.
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Those petitions, successful or not, cause very real problems to the already-stressed districts

involved. Even if unsuccessful, they require districts to consume significant financial and

political resources that could be better used improving schools. See, e.g., Garfield Heights City

Sch. Dist. v. State Bd of Educ. ( 1990), 71 Ohio St. 3d 590 (describing proceedings). If such

petitions succeed, the districts lose some of their best students and some portion of their tax base.

Such proceedings are truly no-win situations for the districts targeted to lose territory.

The approach below, if adopted by this Court, would combine with economic self-interest

to prompt more secession petitions. It makes them more attractive by removing the primary

obstacle to their success, proving educational merit. And given the powerful effect school

boundaries have on home values, William T. Bogart & Brian A. Cromwell, above (noting

differences of between 41% and 84% across boundary lines), one can be sure that many will seek

to take advantage of that precedent by pushing secession petitions. That is not in the public

interest.

2. The standard used below, by deferring to owners' wishes, will complicate local
planning.

The specific hannful effects described above would not be the only adverse result of the

appeals court's approach, as the broader uncertainty resulting from the potential of seeing lines

shift with owners' preferences will make it more difficult for school and municipal officials to

plan. As explained above, school district boundaries have great practical import, affecting overall

development patterns and the finances of both school districts and the municipalities they serve.

As one court has noted "[a]ny change in area, funds and population naturally disturbs ... plans"

and "changes in boundaries, however small, have harmful effects" in that regard. Board of

Education v. County Bd. of School Trustees (Ill. App. 1958), 153 N.E.2d 378, 381.
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Unfortunately, the approach taken below would prompt just such instability. By

substituting personal preferences for educational standards, it puts borders in play with no

standards to predict outcomes. As another court correctly observed, changing district boundaries

on the inherently unpredictable basis of personal preferences would hamper "planning ... which

necessarily require[s] some stability[.]" School Dist No. 119, v. Stiehl (Ill. App. 1959), 161

N.E.2d 28, 30. That, too, is bad public policy.

The approach taken below, if endorsed here, would undoubtedly encourage more transfer

petitions, diverting scarce resources and making it harder to plan for the future. That may benefit

a few petitioners, but it is surely not in the public interest. The State Board therefore urges the

Court to reaffirm what Ohio law already makes clear-that district boundaries are only to be

changed on a showing of educational merit.
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CONCLUSION

For the above reasons, the Court should reverse the judgment below and remand the case to

the trial court with instructions to affirm the State Board's decision denying the Property

Owners' petition.
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State Board of Education,
and
Cincinnati City School District,

Appellees-Appellees.

No. 06AP-697
(C.P.C. No. 05CVF07-8104)

(REGULAR CALENDAR)

JUDGMENT ENTRY

For the reasons stated in the opinion of this court rendered herein on

January 25, 2007, appellants' assignment of error is sustained, and it is the judgment

and order of this court that the judgment of the Franklin County Court of Common Pleas

affirming the State Board of Education's order denying the transfer is reversed, and that

court is directed to enter a judgment that: (1) directs the board to approve appellants'

request to transfer the proposed property to the Madeira City School District; and (2) is

consistent with the reasoning of said opinion. Costs shall be assessed against

appellees.

FRENCH, KLATT, and McGRATH, JJ.
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No. 06AP-697
(C.P.C. No. 05CVF07-8104)
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Rendered on January 25, 2007

Manley Burke, Timothy M. Burke, and Emily T. Supinger, for
appellants.

Marc Dann, Attomey General, Todd R. Marti, and Reid T.
Caryer, for appellee State Board of Education.

David C. DiMuzio, Inc., and David C. DiMuzio, for appellee
Cincinnati City School District.

APPEAL from the Franklin County Court of Common Pleas.

FRENCH, J.

{y[i} Appellants, Joann and Richard Bartchy, Donna and Robert Salmon,

Marilyn and Bernard Schlake, and Beverly and Wayne Morris (collectively "appellants"),

appeal from the judgment of the Franklin County Court of Common Pleas, which

afrirmed the order of the State Board of Education (the "board") denying appellants'

5
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petition to transfer their property from the Cincinnati Public School District ("CPSD") to

the Madeira City School District ("MCSD").

(y[z} In March 2000, eight residents residing on Windridge Drive in the city of

Madeira, Hamilton County, Ohio, submitted to CPSD a petition proposing to transfer

their four properties, located in the city of Madeira, from CPSD to MCSD. As required

by R.C. 3311.24(A), these eight residents were "equal to or more than the 75% required

of the qualified electors residing within the portion of the property proposed to be

transferred."

(13) In August 2000, CPSD submitted the petit(on to the Ohio Department of

Education ("ODE"). In accordance with Ohio Adm.Code 3301-89-02(B), and in

response to ODE's request, both CPSD and MCSD submitted answers to 17 questions

and other information. On May 13, 2004, the board adopted a resolution declaring its

intention to consider the petition.

(14) A hearing officer held an evidentiary hearing on the matter on March 23,

2005. On April 28, 2005, the hearing officer issued a recommendation that the board

deny the transfer. Appellants filed objections, and CPSD responded. On July 15, 2005,

the board adopted a resolution adopting the hearing officer's recommendation and

denying the transfer.

(15) On July 27, 2005, appellants appealed the board's decision to the trial

court. On June 8, 2006, the court issued a decision affirming the board's denial of the

transfer. Appellants filed a timely appeal to this court, and they raise the following

assignment of error:

THE TRIAL COURT ERRED IN FINDING THAT THE
DECISION OF THE [BOARD] IS SUPPORTED BY
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RELIABLE, PROBATNE, AND SUBSTANTIAL EVIDENCE
AND IS IN ACCORDANCE WITH LAW.

{161 Before reaching the merits of appellants' assignment of error, we first

consider CPSD's argument that the board lacked subject-matter jurisdiction to consider

the proposed transfer. Here, appellants filed the petition pursuant to R.C. 3311.24, and

the board made Its decision pursuant to that section. CPSD argues, however, that R.C.

3311.06 is the exclusive provision by which petitioners may seek transfers of property

that has been the subject of an annexation proceeding. That section applies here,

CPSD argues, because the property subject to the transfer petition was annexed to the

city of Madeira in 1996. The board did not take a position on the jurisdictional question.

{17} We begin with the principle that, "[w]here the language of a statute is plain

and unambiguous and conveys a clear and definite meaning there is no occasion for

resorting to rules of statutory interpretation. An unambiguous statute is to be applied,

not interpreted." Sears v. Weimer (1944), 143 Ohio St. 312, paragraph five of the

syllabus. Thus, "[i]t is only where the words of a statute are ambiguous or are based

upon an uncertain meaning or there is an apparent conflict of some provisions that a

court has the right to interpret a statute." Drake-Lassie v. State Farrn Ins. Cos. (1998),

129 Ohio App.3d 781, 788, citing Kroff v. Amrfiein (1916), 94 Ohio St. 282. And,

"[u]nless words are otherwise defined or a contrary intent is clearly expressed," we must

give words contained in a statute "their plain and ordinary meaning." Cincinnati Metro.

Hous. Auth. v. Morgan, 104 Ohio St.3d 445, 2004-Ohio-6554, at ¶6, citing Coventry

Towers, Inc. v. Strongsville (1985), 18 Ohio St.3d 120, 122, and Youngstown Club v.

Porterfield (1970), 21 Ohio St.2d 83, 86.
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(9[8} Here, our analysis concerns two statutory provisions relating to the same

subject matter: transfers and/or annexations for school purposes. All statutes that relate

to the same general subject matter "'must be read in part materia. * * * And, in reading

such statutes in parf materria, and construing them together, this court must give such a

reasonable construction as to give the proper force and effect to each and all such

statutes.'" United Tel. Co. of Ohio v. Limbach. (1994), 71 Ohio St.3d 369, 372, quoting

Johnson's Martcets, Inc. v. New Cartisle Dept. of Health (1991), 58 Ohio St.3d 28, 35.

With these principles in mind, we turn to the statutes at issue.

(9[9} R.C. 3311.24(A) provides for the filing of a petition, signed by 75 percent

of the qualified electors residing within the portion of a city, exempted village or local

school district proposed to be transferred, requesting a transfer of territory from one

district to an adjoining district. Pursuant to this provision, the petition is filed with the

board of education of the district in which the proposal originates, and that board must

submit the petition to the state board. The state board then sets the matter for hearing,

as was done in this case.

(110} R.C. 3311.06 addresses property that is the subject of an annexation for

municipal purposes and prescribes procedures for annexing that property for school

purposes. Pursuant to R.C. 3311.06(C)(i), "[w]hen all of the territory of a school district

is annexed to a city or village;" that territory automatically becomes part of the city or

village school district, and "legal title to school property in such territory for school

purposes" vests in the board of education of the city or village school district. See, also,

Smith v. Granville Twp. Bd. of Trustees (1998), 81 Ohio St.3d 608, 616 ("[t]he language



No. O6AP-697 5

of R.C. 3311.06(C)(1) indicates that assimilation of the annexed territory's school district

into the acquiring territory Is mandatory").

{q11} However, where the annexed territory includes only a part of a school

district, R.C. 3311.06(C)(2) provides the following:

When the territory so annexed to a city or village comprises
part but not all of the territory of a school district, the said
territory becomes part of [the city or village school district].
only upon approval by the state board of education, unless
the district in which the territory is located is a party to an
annexation agreement with the city school district.

Any urban school district that has not entered into an
annexation agreement with any other school district whose
territory would be affected by any transfer under this division
and that desires to negotiate the terms of transfer with any
such district shall conduct any negotiations under division (F)
of this section as part of entering into an annexation
agreement with such a district.

Any school district, except an urban school district, desiring
state board approval of a transfer under this division shall
make a good faith effort to negotiate the terms of transfer
with any other school district whose territory would be
affected by the transfer. Before the state board may
approve any transfer of territory to a school district, except
an urban school district, under this section, it must receive
the following:

(a) A resolution requesting approval of the transfer, passed
by at least one of the school districts whose territory would
be affected by the transfer;

(b) Evidence determined to be sufficient by the state board
to show that good faith negotiations have taken place or that
the district requesting the transfer has made a good faith
effort to hold such negotiations;

(c) If any negotiations took place, a statement signed by all
boards that participated in the negotiations, listing the terms
agreed on and the points on which no agreement could be
reached.
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(112) R.C. 3311.06(1) also provides the following:

No transfer of school district territory or division of funds and
indebtedness incident thereto, pursuant to the annexation of
territory to a city or village shall be completed in any other
manner than that prescribed by this section regardless of the
date of the commencement of such annexation proceedings,
and this section appiies to all proceedings for such transfers
and divisions of funds and indebtedness pending or
commenced on or after October 2, 1959.

1113) CPSD argues that, because the property at issue here was annexed to the

city of Madeira in 1996 and comprised "part but not all of the territory of a school

district," R.C. 3311:06(C)(2) applies to preclude transfer of the property to MCSD for

school purposes unless, pursuant to R.C. 3311.06(C)(2)(a), the board receives a

resolution requesting approval of the transfer from CPSD or MCSD. Because the board

has not received such a resolution from either school district, CPSD concludes, the

board did not have jurisdiction to consider appellants' petition.

(114) Appellants respond, however, that R.C. 3311.06 provides one method, but

not the exclusive method, for transferring property that was once annexed. We agree.

Nothing in R.C. 3311.06 precludes property owners from pekitioning for transfer under

R.C. 3311.24. Although R.C. 3311,06(l) states that no transfer "pursuant to the

annexation of territory" may occur except through R.C. 3311.06, we note that the

petition for transfer at issue here was not made "pursuant to the annexation," but was

made independent of it.

[115) The board's rules also appear to maintain this method for property owner

petitions, independent of the annexation process. Ohio Adm.Code 3301-89-02 sets out

the procedures for a request for transfer of territory under R.C. 3311.06 or 3311.24.

Ohio Adm.Code 3301-89-02(A) identifies three types of "[i]nitial requests" for property
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transfers: (1) a school district may request a transfer under R.C. 3311.06 by sending a

letter to the board; (2) a board of education desiring to transfer property under R.C.

3311.24 may request a transfer by filing a request with the board; and (3) persons

"interested in requesting a transfer of territory from one school district to another, for

school purposes, pursuant to [R.C. 3311.241, may petition to do so through the resident

board of education." Ohio Adm.Code 3301-89-02(A)(3). These rules give no indication

that an annexation in 1996 would preclude a petition for transfer under R.C. 3311.24 in

2000.

{116} In R.C. 3311.061, the General Assembly codified the inteht behind 1986

amendments to R.C. 3311.06: "[T]o provide a mechanism whereby urban area school

officials and boards of education that are willing to work together to establish

cooperative education programs for the benefit of the school children in their districts

may, through a process of negotiation and compromise, jointly resolve some of the

issues related to the treatment of school territory annexed for municipal purposes." The

petition process in R.C. 3311.24, which requires the participation of all affected school

districts, does not interfere with this intent.

{117} Finally, citing Smith, CPSD asserts that "[t]he Ohio Supreme Court has

ruled that all school territory transfers in annexed areas must be governed by the R.C.

§3311.06." (Emphasis sic.) We disagree with CPSD's reading of Smith.

1118} In Smith, a property owner sought to annex property, for municipal

purposes, to the city of Newark; for school purposes, however, the property would

remain within the boundaries of the village of Granville schools. The board of county

commissioners denied the annexation request, and the common pleas court affirmed.
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The court of appeals initiaify found that commissioners had applied the incorrect test for

determining whether to grant the request, but ultimately detennined that annexation of

the property would cause overcrowding in the Granville schools and, on that basis

alone, affirmed the denial.

{1119} On appeal, the Ohio Supreme Court reversed. Although the court

concluded that the court of. appeals had correctly applied the test for detennining

whether annexation was appropriate, the court concluded that the court of appeals

erred by considering the issue of overcrowding. The court stated, in pertinent part:

* * * However, consideration and resolution of issues that
might require a transfer of school district properties to an
adjacent district to balance an inequity that arises due to
annexation of property under R.C. 709.02 to 709.34 are
reserved solely for the State Board of Education. Under such
conditions, R.C. 3311.06 provides a mechanism whereby a
school district may petition to transfer territory between
districts. * * *

(Footnote omitted.) Smith at 615-616.

(120} The court did not consider.whether. R.C. 3311.06 is the exclusive method

by which a transfer of previously annexed property may occur, and did not hold as

much. Instead, the court concluded that exclusive jurisdiction for considering and

resolving issues of property transfers for school purposes lies with the board, not the

county commissioners. The court also stated that R.C. 3311.06 provides "a

mechanism," but never stated that R.C. 3311.06 was "the mechanism," for transferring

annexed property. These conclusions are not inconsistent with the trial court's

conclusion that the board had authority to consider the transfer petition under R.C.

3311.24. Therefore, we reject CPSD's argument that the board lacked jurisdiction, and

we turn to the merits of the case.
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{9[21} In their sole assignment of error, appellants argue that the trial court erred

by finding that the board's denial of the transfer is supported by reliable, probative, and

substantive evidence and is in accordance with law. In an administrative appeal,

pursuant to R.C. 119.12, the trial court reviews an order to determine whether it is

supported by reliable, probative, and substantial evidence and is in accordance with the

law:. In applying this standard, the court must "give due.deference to the administrative

resofution of evidentiary conflicts." Univ. of Cincinnati v. Conrad (1980), 63 Ohio St.2d

108,111.

{1122} The Ohio Supreme Court has defined reliable, probative, and substantial

evidence as follows:

* * * (1) "Reliable" evidence is dependable; that is, it can be
confidently trusted. In order to be reliable, there must be a
reasonable probability that the evidence is true. (2)
"Probative" evidence is evidence that tends to prove the
issue in question; it must be relevant in determining the
issue. (3) "Substantiar' evidence is evidence with some
weight; it must have importance and value.

(Footnotes omitted.) Our Place, Inc. v. Ohio Liquor Control Comm. (1992), 63 Ohio

St.3d 570, 571.

(123} On appeal to this court, the standard of review is more limited. Unlike the

court of common pleas, a court of appeals does not determine the weight of the

evidence. Rossford Exempted Village School Dfst. Bd. of Edn. v. State Bd. of Edn.

(1992), 63 Ohio St.3d 705, 707. In reviewing the court of common pfeas' determination

that the board's order was supported by reliable, probative, and substantial evidence,

this court's role is fimited to determining whether the court of common pleas abused Its

discretion. Roy v. Ohio State Med. Bd (1992), 80 Ohio App.3d 675, 680. The term
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"abuse of discretion" connotes more than an error of law or judgment; it implies that the

court's attitude is unreasonable, arbitrary or unconscionable. Blakemore v. Blakemore

(1983), 5 Ohio St3d 217, 219. However, on the question of whether the board's order

was in accordance with the law, this court's review is plenary. Univ. Hosp., Univ. of

Cincinnati College of Medicine v. State Emp. Relations Bd. (1992), 63 Ohio St.3d 339,

343.

(124} As noted, the Ohio Administrative Code prescribes the standards and

procedures by which a hearing officer must consider a petition to transfer under R.C.

3311.24. Ohio Adm.Code 3301-89-01(F) provides that "[a] request for transfer of

territory will be considered upon its merit wfth primary consideration given to the present

and ultimate good of the pupils concemed." Ohio Adm.Code 3301-89-02(B) provides a

list of 17 questions that both school districts must answer to aid in the consideration,

and those answers become part of the record. Ohio Adm.Code 3301-89-03 also iists

ten additional factors the hearing officer must consider.

{125} Here, the hearing officer reviewed the districts' answers to the 17

questions and concluded that "only a few of them apply." (Hearing Officer's Report and

Recommendation ["R&R"] at 20.) The hearing officer also concluded: "However,

because no students are involved in the proposed area of transfer, the only issue of

significance is the loss to [CPSDJ of the assessed valuation of these four properties."

(R&R at 20.)

{126} The hearing officer also considered the ten additional factors and

concluded that eight of the ten factors did not apply in this case. As to the remaining
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two applicable factors, arising from Ohio Adm.Code 3301-89-03(B)(5) and (6), the

hearing officer found the following:

(5) The transfer shall not cause, preserve, or fncrease
racial isolation.

This factor is not significant in this case.

(6) AI! school district territories should be contiguous
unless otherwise authorized by law.

The school district territories will remain contiguous if the
proposed transfer of territory is approved.

(Emphasis sic. R&R at 21.)

1127) The hearing offioer appropriately acknowledged that, "[w]hen a transfer of

school districts is proposed, a balancing must take place between many competing

factors in order to achieve the desired result of achieving what is in the best interests of

the students concemed." Ganeld 1-lts. City School Dist v. State 8d. of Edn. (1990), 62

Ohio App.3d 308, 323. The "students concemed" are not just those students within the

transferring territory; rather, all students in both the transferring and acquiring territo(es

must be considered. Id. "Thus, evidence that a transfer may be in the best interest of

the students in the transfer area must be balanced against evidence of the potential

harm such a transfer may have on the other students in the affected districts." (R&R at

25.)

{128} When balancing the interests of students in the transferring area against

the interests of the students in the relinquishing area, the hearing officer made two key

findings. First, the hearing officer concluded that appellants had presented no evidence

of the impact on students in the transferring territory. Rather, "[t]he students in the

transfer territory attend private school and would therefore not benefit from the
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proposed transfer." (R&R at 26-27.) In essence, because no students in the

transferring area attended public school, there was no evidence in favor of the transfer.

(129} Second, recognizing no evidence in favor of the transfer, the hearing

officer turned to the evidence of the harm that would result and considered the only

factor he found to be significant, i.e., the financial impact of the transfer upon CPSD. At

the hearing, CPSD presented no testimony concerning these financial impacts.

However, CPSD's answers to the questions posed by ODE's questionnaire and the

attached "INFORMATION UPON WHICH TO BASE CONSIDERATION OF SCHOOL

TERRITORY TRANSFER FOLLOWING ANNEXATION, SECTION 3311.24, O.R.C."

addressed these impacts. The information form included statistics on enrollment and

valuation for the current year and the past four years, the estimated future growth for

the next three years, and tax rates. The form also stated that the number of students in

the transferring area was "[c]urrently unknown[.]' The assessed valuation of the

transferring area was identified as $373,840.

{130} The hearing officer made findings of fact concerning the financial impact of

the proposed transfer, as well as the harm from previous transfers, as follows:

12. The market value of these four properties for real
property tax purposes presently totals $373,840 in
a[ss]essed valuation (ajss]essed valuation being 35% of
market value). State Board Ex. 24.

29. [CPSD's] responses to the 17 questions and 10
additional factors [show] that the transfer would involve the
loss of $373,840 in a[ss]essed valuation. (Note that
assessed valuation is approximately 35% of fair market
value). The district's responses also show that losses from
prior transfers have been suffered by Cincinnati Public
Schools exceeding $18 million in assessed valuation.
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Although a large district, any transfer would be detrimental to
the fiscal or educational operation of the district. It is clear
that prior transfers have caused substantial harm to the
district. State Board Ex. 24.

(R&R at 15, 18-19.)

(1311 The trial court declined to disturb the hearing officer's determinations as to

the appropriate weight to be given the evidence of financial impacts. The trial court

concluded that the financial "windfall to [MCSD] would not be significant, nor likewise

would the loss to CPS[D]. Nevertheless, it is still one of the considerations used in the

balancing test."

t1321 We agree that, pursuant to Ohio Adm.Code 3301-89-02(B)(9), it is

appropriate to consider whether "the loss of either pupils or vafuation [wili] be

detrimental to the fiscal or educational operation of the relinquishing school district[.]"

This court has previously stated: "This question may be answered by evidence showing

the projected loss of revenue to a school district and a finding concerning how the loss

of revenue is a"'factor significant enough to stand in the way of the proposed

transfer." Crowe v. State Bd. of E'dn. (Oct. 26, 1999), Franklin App. No. 99AP-78,

quoting Levey v. State Bd. of Edn. (Feb. 28, 1995), Franklin App. No. 94APE08-1125.

11(33} In Crowe, the hearing officer concluded that the loss of property tax dollars

from the proposed transfer would be "detrimental to the fiscal or educational operation"

of the transferring district. On review, the trial court found, and this court affirmed,

however, that no evidence showed how much money the transferring district would lose.

This court stated:

* * * We do not believe that the purpose of Ohio Adm.Code
3301-89-02(B)(9) is to simply determine whether a
relinquishing school district will lose funds. Since Ohio
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school districts receive their funding primarily from state
revenue paid on a per pupil basis, and local revenue "which
consists primarily of locally voted school district property tax
levies" (see DeRotph v. State (1997), 78; Ohio St.3d 193,
199, 677 N.E.2d 733), almost every transfer of property from
a school district will negatively impact their funding. The key
to Ohio Adm.Code 3301-89-02(B)(9) Is whether the loss of
funds would be "detrimental to the fiscal or educational
operation of the relinquishing school district." This requires a
finding of how the loss of income would affect the
relinquishing school district: Simply presenting evidence that
the relinquishing school district will lose funds is insufficient
to show that the loss of funds would be detrimental to the
fiscal or educational operation of the school district.

11134} Here, the hearing officer's findings, and the trial court's affirmation of those

findings, are contrary to Crowe. While the hearing officer concluded that "any transfer

would be detrimental to the fiscal or educational operation of the districtfj" there was no

evidence, and the hearing officer made no finding, as to how the loss of income would

affect CPSD. Instead, the hearing officer relied on CPSD's answers concerning the

assessed valuation of the transferring property and its unsupported "Yes" to the

question whether the loss of "either pupils or valuation" would "be detrimental to the

fiscal or educational operation of the relinquishing school district[.]" Under Crowe, this

simple assertion that CPSD will lose valuation is insufficient to show what the loss of

funds would be or that the loss would be detrimental to the fiscal or educational

operation of the district. Therefore, as to any financial impacts upon CPSD, the trial

court erred in finding that the board's order was supported by reliable, probative, and

substantiaf evidence. Cf. Hicks v. State Bd. of Edn., Franklin App. No. 02AP-1183,

2003-Ohio-4134, at ¶18 (finding evidence to support financial impact determination and

stating: "(u]nlike the petitioners in Crowe, East Cleveland presented testimony from the
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district treasurer, the library director, and real estate appraiser evidencing the

detrimental effects of the transfer").

{135} The hearing off'icer's factual finding that "ji]t Is clear that prior transfers

have caused substantial harm to the district" is equally unsupported. Question IV of the

infomiation form attached to the questionnaire asked for information concerning

"previous losses through annexations and transfers, if any." CPSD identified the

following:

1. Tax year 2001 (Forest Hills L.S.D.) 125 Students
$16,131,490 (assessed)

2. Tax year 1997 ([Madeira] C.S.D.) 163 students
$1,941,630 (assessed)

{y[36} At the hearing, CPSD presented no evidence to support these statistics.

In their post-hearing brief, as before this court, appellants assert that these numbers are

simply wrong and that a review of the legal opinions concerning these prior transfers

shows that they are wrong. See Cincinnati City School Dfst. v. State 8d. of Edn. (1996),

113 Ohio App.3d 305 (affirming trial courts judgment granting property transfer from

CPSD to MCSD and referencing referee's finding that 14 school-age children lived in 48

homes at issue); Schreiner v. State of Ohio, Dept of Edn. (Nov. 9, 1999), Franklin App.

No. 98AP-1251 (Memorandum Decision) (reversing trial court's judgment affirming

board's denial of proposed transfer from CPSD to Forest Hills Local School District,

stating that proposed area consisted of 125 homes, and referencing referee's findings

that the loss of 20 public school students would have de minimis effect on educational

operation, minority student ratio, and fiscal resources of CPSD).
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{137} CPSD appears to have conceded the inaccuracy of these numbers. In its

response to appellants' objections to the hearing officeYs report and recommendation,

CPSD stated: .

[Appeliants] argue that a clerical error was made in the
listing of the number of students transferred in prior cases.
That mistake has nothing to [d]o with the merits of the
pending transfer request and that figure was not cited by the
Hearing Officer and not relied on by him.

[138} White we agree with CPSD that the hearing officer did not cite to the

figures provided by CPSD, the hearing officer did make a finding that "prior transfers

have caused substantial harm to the district." (R&R at 19.) Regardless of whether the

figures conceming the size of previous transfers were accurate, there was no evidence

before the hearing officer to support a finding that the transfers "caused substantiat

hanr[.]" Thus, the trial court erred in concluding that the board's decision, in this

respect, was supported by reliable, probative, and substantial evidence.

{1[39} We note that this lack of evidence concerning financial impacts upon

CPSD was deliberate. At the outset of the hearing, CPSD's counsel stated that CPSD

would not be presenting any evidence or testirnony because, as a matter of law,

appeilants "cannot meet their burden of showing the present and ultimate good of the

students since none are at risk currently. Ifs a complete and total non-event for

purposes of the ultimate good of any student involved here." (Tr. at 18.) We tum to that

issue now.

{y[4o} As the trial court found, the evidence before the hearing officer showed

that only one school-age student lived within the transfer area at the time of the

March 23, 2005 hearing. That student's mother, Donna Salmon, testified that she and
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her husband had three children who, by the time the hearing occurred in 2005, were 21,

19, and 15 years oid. None of the children had attended public school; all had attended

private elementary and high schools. At the time of the hearing, the Salmons' 15-year-

old son, Mark, attended St. Xavier High School, a private school.

{141} On cross-examination, Mrs. Salmon was asked:

Q. To the best of your knowledge; if this transfer would have
been granted back to 2000 at the time that it was submitted,
would it have made any difference as to the ability of your
children to attend St. Gertrude's [private elementary school]
or St. Xavier High School?

(Tr. at 60.) Mrs. Salmon responded: "No, It wouldn't have." Id.

{1[42} Mrs. Salmon was not asked, nor did she testify, whether she and her

husband wanted the option in 2000, when the petition was filed, to enroll any of their

three school-age children in public school or whether their decisions might have been

different if the transfer had occurred closer to the time of the petition.

{y[43} Robert Salmon, Donna's husband and Mark's father, also testified. In

pertinent part, Mr. Salmon confirmed Mark's attendance at St Xavier, as well as his own

graduation from St. Xavier. He stated:

* * * I have a strong bond to St. Xavier High School. There's
a tremendous sense of community there. Both of my sons
attended; one graduated last year. My other son is in
attendance right now. There's a strong sense of
commitment and community there. But without an option to
maintain those relationships with the Madeira parents at all,
that option cannot exercised [sic]. It can't be because it
doesn't exist.

If this petition is granted, that option exists. Maybe not for
myself or my wife, but maybe for the next people that own
the house. We've moved once in the last 21 years, and we
plan on staying there a long time. But for the next people
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that come in, that option will exist, and it doesn't right now.
I'd like to see that exist for them.

(Tr. at 116-117.)

(144) Richard Bartchy testified and, in pertinent part, confirmed that only one

school-age student currently lived within the transfer area, and that this one student

attended private school. Bernard Schlake also testified that no school-age children had

lived in his home in the transfer area.

{1[451 Thus, the testimony of all witnesses confirmed that Mark was the only

school-age student living within the transfer area and that he attended private school.

Given the testimony, it was reasonable for the hearing officer to conclude, as he did,

that "there are no students in the proposed transfer area who attend [CPSD]; all

students residing In the proposed transfer area attend private schools and it is likely that

they will continue to attend private school even if the transfer is granted." (R&R at 26.)

We find, however, that this factual finding did not reasonably lead to the legal

conclusion that appellants had presented no evidence in favor of the transfer.

(146} First, we reject the notion that evidence showing that the one school-age

student who could be affected by a transfer currently attends private school and is likely

to continue to attend private school, precludes further consideration of other evidence

favoring the transfer. Other proposed transfers have similarly affected few, if any,

school-age students currently living within a transfer area and attending public school.

11471 For example, the "Ken Arbre" transfer from CPSD to MCSD involved a

subdivision consisting of 48 homes located within the city of Madeira. In that case, the

referee found that none of the subdivision's 14 school-age children attended any of

CPSD's schools, "except one child who attended an alternative Cincinnati school and
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was scheduled to graduate in 1994 [two years after the petition was filed and less than

a year after the referee's report and recommendation]. Three school-age children from

the subdivision were home-schooled." Cincinnati at 308.

[148} Also, In Levey, the transfer area consisted of a ten-acre parcel of land. A

Toledo schools executive testified that there were 11 school-age children who lived in

the transfer area. However, one of the children had moved out of the territory, and "[a]II

ten of the school-age children who currently reside in the territory attend private

schools." See, also, In re Proposed Transfer of Tenitory from Clennont Northeastern

Local School Dist. to West Clennont Local School Dist, Franklin App. No. 02AP-257,

2002-Ohio-5522 (involving one school-age child); Samson v. State of Ohio, Bd of Edn.

(Aug. 13, 1998), Franklin App. No. 97APE12-1702 (involving three school-age children,

all of whom moved out of the transfer area after the hearing and before the board's

decision).

{149} In fact, in Levey, this court rejected the hearing officer's finding that, "since

no current school-age child would be affected by the decision because they all attend

private schools, it was merely the personal preference of the petitioners to transfer[.]"

Instead, the trial court found, and this court affirmed, that other evidence existed to

support the transfer, including evidence that the transfer area was an island, the

distance to the acquiring district schools would be less, and transportafion safety would

be improved. The court concluded^

Rather, evidence demonstrates that the desired result of
achieving what is "the present and ultimate good of the
pupils concerned" is obtained if the proposed transfer is
permitted based on opportunities for participation and
involvement in the neighborhood schools with neighboring
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chiidren, greater safety in transportation and a decrease in
distances to be traveled. " * "

{1[50) Based on this court's prior decisions, we similarly reject, and find that the

trial court abused its discretion by not rejecting, the hearing officers legal conclusion

that, since only one school-age student lived within the transfer area and that student

attended private school, appellants had presented no evidence in favor of the proposed

transfer. instead, the hearing officer should have examined all of the evidence

presented and then weighed the competing factors to determine whether a transfer was

appropriate.

{151} Having determined that the hearing officer made legal errors, we must

consider whether any evidence remains to support the board's order. In considering the

evidence disfavoring the transfer, the hearing officer stated:

For [CPSD], the only evidence to rely on is their responses
to the 17 questions outlined above. In particular, [CPSD] is
concerned that there are racial isolation implications and
believes that loss of either pupil or valuation is detrimental to
the fiscal or educational operation of its district.
Furthermore, previous transfers have caused substantive
harm to [CPSD]. Because the one student in the proposed
transfer area attends private school, the issue is not whether
[MCSD] can provide a better education than [CPSD]. The
primary issue is whether the benefit to the students in the
transfer area outweighs the hann to the other students in the
affected district. [Appellants] did not introduce any evidence
regarding how this proposed transfer would benefit the
students in the transfer territory and [MCSD] did not take
part in the request. After a careful balancing of the factors
involved, it is apparent that a greater harm is caused if the
proposed transfer of territory is approved.

(R&R at 27.)

{152) We have already concluded, however, that there is no evidence to support

the hearing officer's finding that the transfer would have a detrimental impact on the
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fiscal or educational operation of CPSD. And, In any event, the trial court concluded

that any financial impact on CPSD, or the resulting "windfall" to MCSD, was "miniscule,"

"de minimis" or not significant. We also concluded that there is no evidence to support

the hearing officer's finding that prior transfers have caused substantial harm to CPSD.

And, as to any racial implications, the hearing officer concluded, and the trial court

agreed, that the racial isolation factor was "not significant in this case." (R&R at 21.)

Thus, we can only conclude that no reliable, probative, and substantial evidence

supports the board's order denying the transfer, and we find that the triai court abused

its discretion in affirming the board's decision.

{153J Having concluded that there is no evidence to support the board's denial

of the transfer, we tum to the question whether appellants met their burden to prove

entitlement to the transfer. To that end, we need only look to the hearing officers own

findings of fact to find evidence supporting the transfer.. Specifically, four homeowners

testified concerning their isolation from CPSD, their separation from the city of Madeira

for certain purposes, including voting, their geographic connection to the city of Madeira,

and the positive impact a transfer would have on their community spirit and pride. We

note, too, as the trial court noted, that appellants also presented evidence of geography

as to roads to the nearest schools and their proximity to the transfer area. This

evidence is representative of evidence supporting transfer in many other cases. See,

e.g., Bd. of Edn. of Rossford Exempted Village School Dist. at 708 (in affirming board's

order transferring property to Perrysburg school district, citing evidence showing "that

Perrysburg is the focus of the [petitioning] family's social, business and community life");

In re Proposed Transfer of Territory from Clermont Northeastem Local School Dist-
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(affirming trial court's reliance, in part, on transportation safety and school proximity

evidence); Levey (relying, in part, on evidence regarding school proximity,

transportation safety, and "opportunities for participation and involvement In the

neighborhood schools with neighboring children"). Cf. Trout v. Ohio Dept. of Edn.,

Franklin App. No. 02AP-783, 2003-Ohio-987 (affirming board's denial of transfer based,

in part, on evidence of no positive impact on transportatiori time or safety and on lack of

evidence "to show how a transfer would promote a sense of community among the

residents of the proposed transfer area"). Thus, in the face of no evidence supporting a

denial of the transfer, we conclude that appellants presented evidence to support the

transfer and met their burden to prove entitlement to the transfer.

[I54} For these reasons, we sustain appeliants' assignment of error, and we

reverse the decision of the Franklin County Court of Common Pleas affirming the

board's order denying the transfer. The trial court is directed to enter a judgment that:

(1) directs the board to approve appellants' request to transfer the proposed property to

MCSD; and (2) is consistent with the reasoning of this opinion.

Judgment reversed with instructions.

KLATT and McGRATH, JJ., concur.
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1. INTRODUCTION

The instant action is before the Court upon appeal filed July 28, 2005 from a decision of

the State Board of Education (hereinafter "Board") denying a tenitory transfer at its.meeting of

July 12, 2005. Appellants Joann and Richard Bartchy, Donna and Robert Salmon, Marilyn and

Bernard Schlake, and Beverly and Wayne Morris are property owners on Windridge Drive, a cul-

de-sac located in a subdivision annexed into the City of Madeira in 1996. They presented a

petition to have a transfer of their school district from that of Cincinnati Public Schools

(hereinafter "CPS") to the Madeira City School District.

A Hearing Officer for the Board conducted a hearing and his recommendation was to deny

the transfer. The Board heard objections to the Hearing Officer Report and Recommendation and

denied the transfer in a 10-5 decision. Arguments of counsel have been submitted and the record

of the administrative proceedings has been filed. The Court's decision on the merits issues below.

I
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IC. FACTUAL AND PROCEDURAL BACKGROUND

The Windridge properties have been part of the CPS prior to and after the property was

annexed to Madeira in 1996. The only four homeowners petitioned in March 2000 to have the

school district changed, offering that they identified more strongly with Madeira than with

Cincinnati. After filing the petition, the Board appointed a Hearing Officer to conduct a hearing.

That hearing took place on March 23, 2005 and testimony was offered by four of the individual

homeowners, Donna Salmon, Richard Bartchy, Bernard Schlake, and Robert Salmon. The

Petitioners and CPS were represented by counsei. irS opposed rne iransfer of tl:e propardes.

Madeira was not represented and has taken no position on the proposed transfer.

III. STANDARD OF REVIEW

Appellants have pursued the transfer of their property under the provisions of R.C. 3311

et seq. Review of a decision by the Board is governed by R.C. 119.12. Pursuant to R.C. 119.12,

a reviewing trial court must affirm the order of the Board if it is supported by reliable, probative

and substantial evidence and is in accordance with law. Univ- of Cincinnati v. Conrad (1980), 63

Ohio St. 2d 108, 111; Henry's Cafe, Inc. v Board of Liquor Control (1959), 170 Ohio St. 233;

Insight Enterprises, Inc, v. Liquor Control Comm. (1993), 87 O.hio App.3d 692

The quality of the required evidence was defined by the Ohio Supreme Court in Our Place v.

Liquor Control Comm. (1992), 63 Ohio St. 3d 570 as follows:

(1) "Reliable" evidence is dependable; that is, it can be confidently
trusted. In order to be reliable, there must be a reasonable
probability that the evidence is true. (2) "ProbaBve" evidence is
evidence that tends to prove the issue in question; it must be
relevant in determining the issue. (3) "Substantial" evidence is
evidence with some weight; it must have importance and value. Id.
at 571.



The common pleas court's review of the administrative record is neither a trial de novo

nor an appeal on questions of law only, but consists of "a hybrid review in which the court must

appraise all the evidence as to the credibility of the witnesses, the probative character of the

evidence and the weight thereof." Maroiano v. Liquor Control Comm. (Apr. 22, 2003), Franklin

App. No. 02AP-943, unreported, citing Lies v. Veterinary Med. Rd (1981), 2 Ohio App.3d 204,

207. In undertaking such a review, the court must give due deference to the administrative

agency's resolution of evidentiary conflicts, but the fmdings of the agency are not conclusive. Id.

Once a violation is estabiished, the penalty, if legal, i s entirely wi.hin the province of the

Commission. Even if the reviewing trial court were inclined to ba more lenient, it is powerless to

do so given the long-settled rule of Henry's Cafe v. Board of Liquor Control (1959), 170 Ohio

St. 233, found at paragraph three of the syllabus:

On such appeal, the Court of Common Pleas has no authority to
modify a penalty that the agency was authorized to and did impose,
on the ground that the agency abused its discretion.

See also Hale v. Ohio State Veierinary Medical Board (1988), 47 Ohio App. 3d 167; Evans v.

Board of Liquor Control (1960), 112 Ohio App. 264; Ganson v. Board of Liquor Control

(1953), 70 Ohio L. Abs. 242.

W. ANALYSIS AND FINDINGS OF THE COURT

Appellants assert that the Board did not adequately weigh the factors favoring transfer. They

also offer that the Board improperly rehed upon unswom testimony and evidence. The final en•or

assigned is that the Board erred in adopting the Hearing Officer Report and Recommendation which

had concluded that the transfer would result in a windfall to Madeira. In addition to the assigned

errors, Appellee CPS has raised the issue of jurisdiction. That issue was raised in Appellee CPS'



administrative hearing brief, but does not reflect that the Hearing Officer or Board addressed the issue.

Prior to consideration of the assigned errors, the Court wiIl offer an analysis of the issue ofjurisdiction.

Appellants' petition for transfer was considered under R.C. 3311.24. CPS contends that R.C.

3311.06 applies because of the 1996 annexation of Appellants' property. Review of the two statutes

indicates that R.C. 3311.06 pertains to a school district's desire to transfer. See RC. 3311.06(Cx2),

R.C. 3311.24(A) grants the right for Board review when a petition is filed by at least 75% of the

residents. Accordingly, jurisdiction is proper under R.C. 3311.24 and Appellee's argument is not well

taken.

Hicks ex rel. 528 Petitioners v. Slate Bd of Educ. (2003), Franklin App. No. 02AP-

1183, 2003-Ohio-4134, adopted the reasoning in Gmjreld Htr. City School Disx v. Slate Bd of Fdn.

(1990), 62 Ohio App.3d 308, that when a transfer of temtory between school districts is requested, "a

balancing must take place between many competing factors in order to achieve the desired result of

achieving what is in the best interests of the students concemed."

Consideration of school district transfers is guided by adnrinistrative law promulgated by the

Board and by applicable case law. Ohio Administrative Code (hereinafter"OAC) 3301-89 et seq.

provides for seventeen (17) various questions to be answered by the school districts involved (OAC

3301-89-02(B)), and factors, exclusive of the answered questions, to be considered by the referee

(OAC 3301-89-03). The prevailing considerationis contained in OAC 3301-89-01(F):

A request for transfer of territory will be considered upon its merit with
primary consideration given to the present and ultimate good of the
pupils concerned.

The petitioners acknowledge that they have the burden of proof in estabGshing that the transfer should

be approved by the Board.



The Court will set forth the full text of the OAC rule 3301-89-02, whose questions are as

follows:

(1) Why is the request being made?

(2) Are there racial isolation implications?

(a) What is the percentage of minority students in the relinquishing
district?

(b) What is the percentage of minority students in the acquiring
district?

(c) If approved, would the transfer result iu an increase in the
percentage of minority pupils in the relinquishing district?

(3) Wbat long-range educational planning for the students in the
districts affected has taken place?

(4) Wdl the acquiring district have the fiscal and buman resources to
efficiently operate an expanded educational program?

(5) Will the acquiring district have adequate facihties to accommodate
the additional enrollment?

(6) Will both the districts involved have pupil population and property
valuation sufficientto maintain higb school centers?

(7) Will the proposed transfer oftemtory contribute to good district
organization for the acquiring district?

(8) Does the acquiring district have the capacity to assume any
rniancial obiigation that rnight accompany the relinquished territory?

(9) Will the loss of either pupils or valuation be detrimental to the
fiscal or educational operation of the relinquishing school district?

(10) I-iave previous transfers caused substantive harm to the
relinquishing district?

(11) Is the property wealth in the affected area such that the
motivation for the request could be considered a tax grab?

(12) Are there any school buildings in the area proposed for transfer?
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(13) What are the distances between the school buildings in:

(a) The present area?

(b) The proposed area?

(14) Eapproved, will the requested transfer create a school district
with noncontiguous temtory?

(15) Is the area being requested an isolated segment of the district of
which it is a part?

(16) WiU the municipal and school district boundary lines become
coterminous?

(17) For both the districts:

(a) Wbat is the inside niillage?

(b) What is the outside operating millage?

(c) What is the bonded indebtedness nvllage?

OAC 3301-89-03 sets forth other factors to be considered wbich include prior agreements between the

districts, effect upon racial makeup, boundary line continuity, upheaval of long-held loyalties, and

innpairment to the losing district of its educational program. The rule finther provides that if the

evidence is in balance, the Hearing Officer nray consider the preference of the residents with school-age

children.

The totality of the evidence establishes that four families, none of whom have children

attending public schools, seek to transfer their school district upon the basis that they feel more a part

of Madeira than Cincinnati. (Transcript at 48). The Salmon faznily has a fifteen year old son, but he

attends a parochial school. No other family prior to or at the time of the hearing had a child that

attended CPS. Appellants Gst eleven factors that they believe supports the requested transfer. (Merits

6



Brief, page 10-11).

The Hearing Officer summarized the testimony of the witnesses and concluded that rn

evidence had been presented concemmg the ultimate good of any students who currently reside in the

proposed area of transfer if the tiansfer were approved. He did note that the witnesses agreed that a

community bond existed with Madeira and not with Cincinnati. He further addressed that the Madeira

schools were at or near capacity, while CPS was losing students. It was noted that if the transfer were

approved, Madeira would gain no students but would receive an increased tax base. Madeira was

noted to have taken no position on the proposed transfer. A percentage analysis of the,effect on

finances or racial balance reflects a miniscule effect on CPS. Since no students are involved, Madeira

stands to gain, even though in a de mirtimis amount.

Appellants offer that the Hearing Officer considered only the potential racial and financial

impact of hansfer. The Report and Recommendation reflects that the Hearing Officer reviewed the

answers tendered by both districts to the 17 question list. He stated "[h]owever, because no students

are involved in the proposed area of transfer, the only issue of significance is the loss to Cincinnati

Public Schools of the assessed valuation of these four properties." Report and Recommendation, at

20. The tenor of the findings and conclusions establishes that the Hearing Officer considered all of the

answers of the tlistricts as well as the other factors to be considered. He also noted the history of cases

considering transfer requests. He focused upon the impact not only as to those potential firture

students in the transfer area, but also the impact upon those in the existing districts.

Madeira indicated that there would be no impact, CPS offered its assessment that prior

transfers had cause more than an 18 million dollar valuation decline and this transfer would subtract an

additional $373,840. While Appellants may contend that adequate weight was not given to the various



factors to be considered, it would be improper for the Court to disregard the balance given to the

evidence by the trier of fact without a substantial basis to do so. Appellants could have provided

evidence to dispute the figures and answers provided by CPS, but did not do so. The Court does not

find Appellants' first assigned error well taken.

Appellants also submitted that the Hearing Officer refied upon improper evidence to reach his

decision. The questions that are propounded to the districts pursuant to O.A.C. 3301-89-02

necessarily involve a higJt degree of hearsay, since many of the questions relate to readings from maps

or bus routes, snapshots of student populations, property records, and the opinions'of the district

personnel. Balancing these answers with evidence offered by the proponents of the transfer nece.csarily

involves credibility and weight. If the districts were to bring in underlying documentation and

personnel for validation of the various answers, the hearings on tcansfers could arguably consume days

or months. Unless Appellants have some basis to dispute valuation and racial percentages, the Court

declines to adopt a more stringent admission standard for the Hearing Officer and Board. Hearsay

evidence at the administrative level is allowed unless unreliable to a degree as to create a sufficient

degree of doubt or skepticism to disregard the evidence. The map and affidavit of the Madeira city

manager are not of such importance as to constitute reversible error.

The final error might be termed one of "whose goose is being cooked." Appellants argue that

CPS has been receiving a windfall by never educating a child from the neighborhood. CPS has offered

that it would welcome any new students from the area and as it was not the instigator of the transfer

request, it has done nothing to acquire a windfall. Curiously absent from the argument is the Madeira

school district which has offered nothing contrary to or in favor of the transfer. The position of that

district must then be presumed neutral. Appellee Board has noted that none of the parents who

8



testified indicated that they would have chosen to send their children to Madeira schools rather than

private, had the option been available. Appellants believe that future residents would benefit from a

taansfer due to geographic location of the nearest schools and affiliation with community.

The Hearing Officer concluded that it balancing the interests, he would not recommend the

transfer. He noted that there are presently no students, Madeira Schools are at or near capacity while

CPS has been losing students, and fmally, Appellants offered no evidence that the transfer would

benefit students in the area. While evidence of geography as to roads to the nearest schools and

proximity was offered, this evidence did not appear to shift the balance in favor of the Appellants. The

Board considered the findings and conclusion of the Hearing Officer and came to the same conclusion.

The record gives support to the Board's decision. When reviewed to detennine reliable, probative, and

substantial evidence, the evidence of record offers such support. As mentioned above, the windtall to

Madeira would not be significant, nor likewise would the loss to CPS. Nevertheless, it is stiIl one of

the considerations used in the balancing test. The Court does not find the error supported by the

evidence, but if the Court were to conclude that the assignment of error was of merit, the conclusion

would not wanant reversal of the Boards decision.

Upon review of the arguments, record of proceedings, and applicable statutory and case law,

this Court finds that that the July 14, 2005 Order is supported by reliable, probative and substantial

evidence and is in accordance with law. Accordingly, the Court hereby AFk'IRMS the Order of the

Board.

9



(B) Notice of filing. When the court signs a judgment, the court shall
endorse thereon a direction to the clerk to serve upon all parties
not in default for failure to appear notice of the judgment and its
date of entry upon the joutnal. Within three days of entering the
judgnient on the journal, the clerk shall serve the parties in a
manner prescribed by Civ. R. S(B) and note the service in the
appearance docket. Upon serving the notice and notation of the
service in the appearance docket, the service is coniplete. The
failure of the clerk to serve notice does not affect the validity of the
judgment or the nnuring of the tune for appeal except as provided
in App. R. 4(A).

?hr C'nm7 6ndc that there ic nn a nct rrncr:n fnr Aelsy_ Thic is a final annealahie nrder.

The Clerk is instructed to serve the parties in accordancewith Civ. R. 58(B) as set forth above.

LL-v^L
JOHN A. CONNOR, JUDGE

COPIES TO:
Timothy M. Burke, Esq., Attorney for Appellants
David C. MiMuzio, Esq., Attorney for Appellee Cincinnati School District
Rebecca J. Albers, Esq., Attorney for Appellee Ohio Board of Education



RESOLUTION

16. RESOLUTION TO ACCEPT THE RECOMMENDATION OF THE HEARING
OFFICER AND TO DENY THE TRANSFER OF SCHOOL DISTRICT TERRITORY
FROM THE CINCINNATI CITY SCHOOL DISTRICT, HAMILTON COUNTY, TO THE
MADEIRA CITY SCHOOL DISTRICT, HAMILTON COUNTY, PURSUANT TO
SECTION 3311.24 OF THE OHIO REVISED CODE

I RECOMMEND that the State Board of Education ADOPT the following Resolution:

WHEREAS The State Board of Education did, on May 11, 2004, declare its intention to
consider the request to transfer certain school district territory from the Cincinnati City
School District, Hamilton County, to the Madeira City School District, Hamilton County; and

WHEREAS the Superintendent of Public Instruction was directed to notify the parties of
such intent and to notify them of their opportunity for a hearing; and

WHEREAS on October 12, 2004, the State Board of Education adopted a resolution that
directed the State Superintendent of Public Instruction to establish a hearing on the
proposed transfer, and the hearing was held on March 23, 2005, before Hearing Officer
Robert B. St. Clair; and

WHEREAS the hearing officer, in his report of Apri128, 2005, recommends that the State
Board of Education deny the proposed transfer of territory from the Cincinnati City School
District, to the Madeira City School District, pursuant to Ohio Revised Code Section 331 L24;
and

WHEREAS objections to the report of the hearing officer were received from the petitioners;
and

WHEREAS a response to the petitioners' objections to the report was received from the
Cincinnati City School District; and

WHEREAS all objections and responses have been considered: Therefore, Be It

RESOLVED, That upon consideration of the foregoing, the State Board of Education hereby
accepts the recommendation of the Hearing Officer and denies the request for the transfer of
territory from the Cincinnati City School District, Hamilton County, to the Madeira City
School District, Haniilton County; and, Be It

FURTHER RESOLVED, That the Superintendent of Public Instruction be, and she hereby is,
directed to 8erve a true copy of this resolution on the petitioners, the Boards of Education of
the Cincinnati City and Madeira City School Districts, and counael of record, if applicable.

I certify that the above is a true and correct copy of the action taken by the State Board of Education
at its meeting on July 12, 2005.

Columbus, Ohio
July 14, 2005 Susan Tave Zelman

Superintendent of Public Instruction

EXHIBIT 4



STATE BOARD OF EDUCATION

i:

lY

IN THE MA TTER OF:

Proposed Transfer of School District
Territory from the Cincinnati City School
District, Hamilton County, to the Madeira
City School District, Hamilton County,
Pursuant to Section 3311.24 of the Revised
Code

Date of Record Hearing:
March 23, 2005

Date of Decision:
Apri128, 2005

Robert B. St. Clair
Hearing Officer L.,

REPORT AND RECOMMENDATION OF HEARING OFFICER

This matter came on for hearing on March 23, 2005, before the undersigned hearing

officer appointed by the State Board of Education ("State Board") in accordance with the

provisions of section 3311.24 of the Revised Code.

Attorney Timothy M. Burke represented the petitioners who reside within the proposed

area of transfer. Attomey David C. DiMuzio represented the Cincinnati City School District

("Cincinnati Public Schools"). Madeira City School District ("Madeira City Schools") was not

represented by counsel nor was anyone present at the hearing on their behalf. The Ohio

Department of Education ("ODE"), which took no official position with respect to this proposed

transfer of territory, was represented by Ohio Attorney General Jim Petro and Assistant Attorney

General Julie Miceli. Also present during the hearing was ODE's Chief Legal Counsel, Matthew

J. DeTemple.
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Proposed Transfer of Territoryfrom Cincinnati City School District
to Madeira City Schoot Distnct Hamilton County

Record of Appearances:

Timothy M. Burke, Esq.
Manley Burke, LPA
225 West Court Street
Cincinnati, Ohio 45202
Telephone: (513) 721-5525

Attorney for Petitioners

David C. DiMuzio, Esq.
David C. DiMuzio, Inc.
1900 Kroger Building
1014 Vine Street
Cincinnati, Ohio 45202
Telephone: (513) 621-2888

Attorney for Cincinnati City School District

This proceeding was conducted pursuant to the provisions of R.C. 3311.24 and Ohio

Adrn.Code 3301-89. These sections, in effect, authorize qualified electors who reside within a

school district to petifion the State Board to transfer territory in which they reside to another

school district. The board of educationin the territory in which a proposal originates must verify

the signatures on the petition and forward it, along with a map showing the boundaries of the

territory proposed to be transferred, to the State Board. The State Board may hold a hearing and

then must approve or deny the requested transfer. Ohio Adrn.Code 3301-89 provides policies,

procedures and factors for consideration in transfers of territory. Additionally, Ohio Adm. Code

3301-89-102(B) provides a list of 17 questions which each of the school districts involved in the

proposed transfer are requested to answer to aid in the State Board's consideration. Finally, Ohio

Adm.Code 3301-89-031ists 10 factors to be considered by a hearing officer appointed to hear the

request for a transfer.
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Proposed Transferof Tenitory from Cincinnati City School District
to Madeira City School District, Hamilton County

PROCEDURALBACKGROUND

In March 2000, Chief Circulator Robert J. Cummings presented to the Cincinnati City

School District a petition signed by eight residents who reside on Windridge Drive in the City of

Madeira, Hamilton County. These petitioners proposed the transfer of their four properties

located in the City of Madeira from the Cincinnati City School District to the Madeira City School

District. As required by R.C. 3311.24(A), these eight residents are "equal to or more than the

75% required of the qualified electors residing within the portion of the property proposed to be

transferred."

In August 2000, Cincinnati Public Schools submitted the petition to ODE. In response to

ODE's request, both Madeira City Schools and Cincinnati Public Schools submitted answers to 17

questions and other informafion in accordance with Ohio Adm.Code 3301-89-02(B). Thereafter,

on May 13, 2004, the State Board adopted a resolution declaring its intention to consider the

requestto transfer certain territory from the Cincinnati City School District, Hamilton County, to

the Madeira City School District, Hamilton County.

The undersigned was appointed to hear this matter and a hearing was conducted on March

23, 2005. Only four witnesses testified at the hearing and 38 exhibits were admitted into the

record. The parties were given until April 22 to file post-hearing briefs, and the report and

recommendation of the hearing officer was expected to be submitted to the State Board within two

weeks thereafter.
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1

Petitioners contend the following:

The proposed transfer area, consisting of four homes located on Windridge Drive in the

City of Madeira, Hamilton County, involves a portion of Columbia Township that was annexed

into the City of Madiera in 1996 at the request of the property owners. Although these properties

are now located within the City of Madeira municipal boundary, for school purposes the

properties remain in the Cincinnati City School District. The eight petitioners (four married

couples) who live in the transfer area believe the transfer would provide a stronger sense of

conununity with the City of Madeira. Peritioners contend that keeping City of Madeira residents

in the Cincinnati City School District needlessly splits their allegiance to the City of Madeira and

saps community spirit.

Madeira City School District contends the following:

As summarized in the Madeira City School District's response as to why this request is

being made, one of 17 questions posed in the considerationof a proposed transfer of territory for

school purposes from one school district to another, the district's board of educationemphatically

stated that, "Madeira City Schools is not initiating, soliciting nor encouraging this request."

Cincinruui City School District contends the following:

As summarized by counsel for Cincinnati Public Schools in his opening statement, it is the

district's position that the proposed transfer "is not necessary, it's not appropriate, [and] it has

absolutely nothing to do with the present and ultimate good of the students involved." There are

no Cincinnati City School District students currently residing in any of the four homes involved,
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and the petitioners simply want to increase their property values by advertising that they are

located in the Madeira City School District.

Seventeen Factors ofSignd)qcance:

Rule 3301-89-02, Ohio Adm.Code, sets forth certain questions to be answered by the

school districts involved so that a hearing officer can consider those responses when a request is

made for a transfer of tenitory under R.C. 3311.24. This rule states that the hearing officer will

consider 17 factors of significance outlined in paragraph B of Rule 3301-89-02, Ohio Adm.Code.

Although specific questions will be discussed under findings of fact and conclusions of law, the

two school districts' complete, unedited responses taken from State Board Exs. 3 (Madeira City

School District) and 24 (Cincinnati City School District) are incorporated herein:

(1) Why is the request being made?

Madeira Clty Schools: "The Board of Educationof Madeira City Schools is not initiating,

soliciting nor encouraging this request. Seek response from the petitioners."

Cincfnnati Public Schools: "Unknown."

(2) Are there racial isolation implications?

Madeira CUy Schools: "The Madeira City School district cannot answer this question

except to say the CincinnatiCity Schools recently opposed a similar transfer into the Madeira City

School District in part because of racial concems. Ultimately, the Ohio Court of Appeals

approved the transfer and the property is now part of the Madeira City School District. (Ken

Arbre)."
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Cincinnati Public Schools: "Yes." -

(a) What is the percentage of minority students in the relinquishing district?

Madeira City Schools: "Seek response from Cincinnati City Schools."

Cincinnati Public Schools: "76.2%."

(b) What is the percentage of minority students in the acquiring district?

Madeira City Schools: "6.82 %."

Cincinnati Public Schools: "Unknown."

(c) If approved, would the transfer result in an increase in the percentage of
minority pupils in the relinquishing distrlct?

Madeira City Schools: "The Cincinnati City School District is in the best position to
answer this question."

Cincinnati Public Schools: "Yes."

(3) What long-range educational planning for the students in the districts affected has
taken place?

Madeira City Schools: "Space at all three buildings remains at or near capacity. In

November 1996, a bond issue was approved by the Madeira community. Additional classrooms

were added at the Madeira Junior/Senior High School and Dumont Primary School. However,

even with the costly additions, teachers are sharing classroom space. Space is a concern for

Madeira City Schools."

Cincinnati Public Schools: "Cincinnati Public Schools Vision Statement: The Cincinnati

Public Schools will be among the highest achieving school districts in the nation and will receive
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the highest ratings on the State Report Card. Our students will envision a positive future for

themselves and will be successful leamers. Our graduates will be prepared to enter the workforce

or be'accepted into institutions of higher learning.

"Cincinnati Public Schools students will be educated by highly qualified teachers and staff,

who will engage in ongoing professional development, in schools that will offer state-of-the-art

curriculum and instruction aligned with adopted academic standards. Individual student progress

will be assessed and monitored regularly, and each student will receive appropriate and timely

intervention to ensure academic progress. The curriculum and the district culture will promote an

appreciation and respect for diverse perspectives and talents. Students with special needs will

receive appropriate accommodations, resulting in higher levels of academic performance.

"The Cincinnati PubGc Schools will provide facilities that will be high-quality, safe, and

well-maintained. The leaming environments will be orderly and will facilitate and appropriately

compliment academic programs. Our paced, integrated curriculum will provide academic

consistency across schools while offering flexible and challenging leaming opportunities. District

policies and administrativeprocedures will focus on promoting student achievement; our efforts to

support student learning will be adequately funded while maximizing efficiency of operations

without sacrificing quality.

"Cincinnati Public Schools teachers and staff will work in partnership with students,

families and the connnunity to ensure that students meet or exceed academic standards from pre-
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kindergarten through twelfth grade. Every school will be a Community Leaming Center to more

efficiently integrate community resources in the delivery of services to our students.

"The members of the Board of Education will be held accountable to the public for a high-

quality school system that is fiscally responsible. The Cincinnati Public Schools will be a

community of lifelong learning and support for the citizens we serve."

Cincinnati Public Schools Mission Statement: "Educate each student to meet or exceed the

district's defined academic standards."

Cincinnati Public Schools Goals: "Cincinnati Pub&c Schools are committed to one goal -

improving student academic perfonnance- and one plan - a focus on acadenric standards, frequent

monitoring of student progress and strategic intervention."

(4) Will the acquiring district have the ftscal and humare resources to efficiently operate

an e,xpended educadonal progrmn?

Madeira (O.y Schools: "Madeira Citty Schools is currently serving an at or near capacity

nuniber of students giventhe space available. In addition, the graduationrequirements at Madeira

High School are very directive in the specific credits to be earned. Students are required to earn

21.5 credits that include requirements beyond the core subject area such as 2 credits in foreign

language, .25 credits in public speaking, 1 credit in visual & performing arts, and proficiency in

technology. The 21.5 credits only include 2.25 credits of electives. Therefore, any significant

increase in enrollment will impact on fiscal and human resources by requiring more staff to create
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sections of classes needed for graduation requirements. However, a few students can be

absorbed."

Cincinnati Public Schools: "Unknown."

(5) Will the acquiring district have adequate facilities to accommodate the additional
enrollment?

Madeira City Schools: "As stated above, the district is currently serving a near capacity

number of students. However, we have no data to indicate how many students would be expected

to transfer as a result of this request. A few students can be absorbed. A significant number

would negatively impact on the district."

Cincinnati Public Schook: No response.

(6) Will both of the districts involved have pupil population and property valuation
sufficient to maintain high school centers?

Madeira City Schools: "Madeira City Schools will be able to maintain our high school at

the current population status."

Cincinnati Public Schook: "Yes."

(7) Will the proposed transfer ofterritory contribute to good district organizationfor the
acquiring district?

Madeira City Schools: "The transfer will not impact on the organization of the district."

Cincinnati Public Schools: No response.

(8) Does the acquiring districthave the capacity to assume any financial obligation that
might accompany the relinquished territory?
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Madeira City Schools: "Provided that the number of additional students is not significant,

financial obligation should be manageable."

Cincinnati Public Schools: "Unknown."

(9) Will the loss of either pupils or valuation be detrimental to the fiscal or educational
operation of the relinquishing school district?

Madeira City Schools: "Seek response from Cincinnati City Schools."

Cincinnati Public Schools: "Yes."

(10) Have previous transfers caused substantive harm to the relinquishing dish^ict?

Madeira City Schools: "Seek response from Cincinnati City Schools."

Cincinnak Public Schools: "Yes.'

(11) Is the properry wealth in the afJ'ected area such that the motivation for the request
could be considered a tax grab?

Madeira City Schools: "The Madeira City School District did not initiate this request nor

has it sought to acquire the area requesting transfer. If this property is residential only and not

commercial, it is unlikely that this transfer would be considered a tax grab."

Cincinnati Public Schools: "Yes.°

(12) Are there any school buildings in the area proposed for transfer?

Madeira City Schools: "No."

Cincinnati Public Schools: "No."

(13) What are the distances between the school buildings in:
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i:

Madeira City Schools: "Distance from the petitioning area to:

Dumont School 3.5 Miles

Sellman School 2.2 Miles

Madeira Junior/Senior High School 3.3 Miles

Cincinnati Public Schools:

a. The present area? I niile

b. The proposed area? 2 niiles

(14) If approved, will the requested transfer create a school district with noncontiguous
territory?

Madeira City Schools: "Madeira City Schools will remain contiguou§ with the proposed

area."

Cincinnati Public Schools: "Not to our knowledge."

(15) Is the area being requested an isolated segment of the district of which it is a part?

Madeira City Schools: "Seek response from Cincinnati City Schools."

Cincinnati Public Schools: "No."

(16) Will the municipal and school district boundary lines become coterminous?

Madeira City Schools: "Yes, the proposed transfer area is part of the City of Madeira for

City purposes but not part of the Madeira City School District at this time."

Cincinnati Public Schools: "Unknown."

(17) For both of the districts:
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(a) What is the inside millage?

Madeira City Schools: "4.26 inside mills for Madeira City Schools."

Cincinnali PubGc Schools: "4.19"

(b) What is the outside operating millage?

Madeira City Schools: "FY 01: 25.48 effective mills; 64.71 voted mills."

Gtncinnati Public Schools: "30.08 (residential effective)"

(c) What is the bonded indebtedness millage?

Madeira City Schools: "FY 01: 2.74 mills."

Cincinnati Publfc Schools: "4.64."

FINDINGS OF FACT

Background:

1. On March 21, 2000, the Cincinnati City School District's Board of Education

received a petition requesting the proposed transfer of school districtterritory from the Cincinnati

City School District to that of the adjoining Madeira City School District. Their were eight

signatures on the petition, the property owners of four lots located in Columbia Township,

Hamilton County, that were annexed into the City of Madeira in 1996. State Board Ex. 1;

Cincinnati Public Schools Exs. C, D.

2. Five months later, on August 29, 2000, Cincinnati Public Schools forwarded the

petition to ODE. The general council for the school district's board of education, offering no
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explanation, apologized for the delay and waived any argument that would prevent the petition

from being considered prior to April 1, 2001. State Board Ex. 1.

3. On September 6, 2000, Holly Cohen Miller, ODE's Assistant Legal Counsel,

mailed questionnaires to both Madeira City Schools and Cincinnati Public Schools as required by

R.C. 3311.24. Madeira City Schools completad their questionnaire and returned it to ODE on or

about October 3, 2000. Cincinnati Public Schools did not return their questionnaire until March

2, 2005, four and one-half years later. It is unclear from the record why there was such a

substantial delay in processing the petitioners' request for this proposed transfer of territory. Both

in November 2000 and December 2003, ODE contacted Cincinnati Public Schools requesting that

they submit responses to their questionnaire but never received a response. Regardless of fault,

the petitioners were not prejudiced by any unnecessary delay. State Board Exs. 3-5, 24.

4. On May 13, 2004, the State Board adopted a resolution declaring its intention to

consider the request to transfer certain territory from the Cincinnati City School District,

Hamilton County, to the Madeira City School District, Hamilton County. State Board Ex. 6.

5. ODE notified the parties accordingly, and the petitioners requested a hearing.

Neither Cincinnati Public Schools nor Madeira City Schools requested a hearing in this matter.

The hearing was conducted on March 23,2005, but only the petitioners and counsel for Cincinnati

Public Schools attended. State Board Exs. 6, 7, 10, 11-20, 22.
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Proposed Terrltory for Transfer:

6. The proposed transfer area involves a portion of Columbia Township, Hamilton

County, that was annexed into the City of Madeira in 1996. Cincinnati Public Schools Exs. C, D.

7. The area consists of four homes that were constructed in Columbia Township and

were part of that township until the residents petitioned for annexation into the City of Madeira in

1996. Tr. 67, 80.

8. The proposed transfer area is now within the City of Madeira, but the four homes

in the transfer area remain in the Cincinnati City School District. Petitioners Exhibit 1.

9. Neither Madeira City Schools nor Cincinnati Public Schools is contiguous with its

respective city boundaries. The current residents live in an area where various school district

boundaries, township boundaries, and municipal boundaries come together. Tr. 54, 84, 99.

10. The four lots in the proposed area of transfer consist of properties known as 5721,

5723, 5725 and 5727 Windridge Drive, City of Madeira. The only access to the properties is

from Windridge Road, located in the City of Madeira and within the Madeira City School District

boundary. However, properties on the other three sides of the proposed area of transfer are

within the Cincinnati City School District boundaries. Petitioners Ex. 1.

11. For unknown reasons, two of the properties in the proposed area of transfer have a

small portion of their property taxes designated to the Madeira City School District for school

district taxing purposes. For whatever reason - possibly because the lot lines extend to the middle

of Windridge Road, already within the Madeira City School District boundary prior to the 1996
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L

annexation of these properties - this factor has little significance because the percentage of each

property is de adrus.

12. The market value of these four properties for real property tax purposes presently

totals $373,840 in accessed valuation (accessed valuation being 35% of market value). State

Board Ex. 24.

The Petitioners:

13. The eight petitioners (four couples) live in four homes which consist of the entire

proposed area of transfer. Some of these homeowners were involved when residents petitioned to

have the property annexed into the City of Madeira in 1996. The petitioners admit that when they

moved for annexation of their property into the City of Madeira, they assumed that the school

district transfer would automatically occur if the annexation were granted. Tr. 48, 67, 80.

14. The petitioners testified that no public school students currently live in the proposed

area of transfer. Tr. 93, 118.

15. The parents of the one private school student who lives in the proposed area of

transfer testified that there was a strong bond to St. Xavier High School, "a private school."

Currently, no public school students live in the area and, in fact, the petitioners' children, all

grown, attended private schools.

16. The petitioners did not present any evidence conceming the ultimate good of any

students who currently reside in the proposed area of transfer if this transfer request is approved.
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17. Petitioners feel disconnected with the City of Madeira because, according to two

witnesses, they are separated at the polling booth if there is anything pertaining to Cincinnati

Public Schools on the ballot. Donna Salmon testified that they "have [their] own little polling

booth and "[t]he people working at the polling booth recognize [them]." Tr. 47. Bernard

Schlake testified that he feels connected to the City of Madeira except that petitioners have a

separate polling booth and °[i]f this gets resolved, then we'll be completely connected." Tr. 94.

18. Additionally, petitioners feel that they geographically belong to the City of Madeira

and have ties only to the City of Madeira. Donna Salmon testified that she feels connected to the

City of Madeira because she receives the Madeira Newsletter and the Madeira and Indian Hill

Fire Company Newsletter and does not "receive anything from Cincinnati Public Schools

pertaining to any information as to what's going on." Tr. 45.

19. Richard Bartchy testified that petitioners feel like they do not belong; they are the

only ones in their homeowner's association who are not part of Madeira City Schools although

"[w]e live in Madeira" and "[w]e pay taxes in Madeira." Tr. 78. Bartchy later testified that he has

neighbors in both the City of Madeira and Columbia Township.

20. Bernard Schlake testified that geographically the transfer area should belong in the

Maderia City School District because "our area is geographically above the Cincinnati School

District area." Tr. 94. According to Schlake, the transfer area is on the border between the City

of Madeira and Columbia Township. Tr. 84, 100.
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21. Robert Salmon, one of the property owners, testified that he is concerned about his

children being friends with City of Madeira children because once they reach high school the

children "are going to be split apart" and "those fiiendships get ruptured." Tr. 115. Salmon also

was concerned that friendships developed with other parents through social and athletic functions

for the children will be "ruptured once you get into high school because you're not going to share

as much in common." Tr. 115. Salmon testified that he would have liked to have had the option

to send his children to Madeira City Schools, "(m]aybe not for myself or my wife, but maybe for

the next people that own the house." Tr. 117. Sahnon later testified that his two children

attended private school for both elementary and high school. Tr. 118-19.

22. Donna Salmon testified that, to the best of her knowledge, if this transfer had been

granted in 2000 at the time it was subniitted, it would not have made any difference as to the

ability of her children to attend private school. Tr. 60.

23. Bemard Schlake admitted that he did not have any evidence about the impact that

this transfer would have on any students in the area and that his motivation for wanting this

transfer was really a question of the preference of the current homeowners because "[they] are

connected in every other way other than [with] the school district." Tr. 96. Schlake testified that

he assumed the fair market value of the four homes in the proposed transfer area would iat¢rease if

the transfer is approved and the properties were located in the Madeira City School District. Tr.

104.
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24. The only school age child who lives in the proposed transfer area attends private

school. Tr. 118-19.

Madeira flty Schools:

25. Madeira City Schools is a relatively small district with a student enrollment of

approximately 1,490 students and three school buildings: an elementary school (K-3), a middle

school (4-6), and a high school. Madeira City Schools does not expect any future growth during

the next three years. According to Madeira City Schools, space at all three buildings remains at

or near capacity. The percentage of nrinority students in the district is approximately 6.82%, and

any transfer of territory would not have any racial implications. State Board Ex. 3.

26. Madeira City Schools did not initiate, solicit nor encourage tias request for a

proposed transfer of territory. State Board Ex. 3.

27. Although the school district is serving at or near capacity the number of students it

could accommodate, there is no indication that approving this transfer of territory would have any

significant impact on the district. State Board Ex. 3.

Cincinnati Public Schools:

28. The average daily membership (ADM) at Cincinnati Public Schools for October

2004 was 37,159 students. There is no expected growth for the district over the next three years.

In fact, the district expects to lose approximately 600 students during that period of time.

29. Cincinnati Public Schools' responses to the 17 questions and 10 additional factors

shows that the transfer would involve the loss of $373,840 in accessed valuation. (Note that
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assessed valuation is approximately 35% of fair market value). The district's responses also

show that losses from prior transfers have been suffered by Cincinnati Public Schools

exceeding $18 million in assessed valuation. Although a large district, any transfer would be

detrimental to the fiscal or educational operation of the district. It is clear that prior transfers

have caused substantial harm to the district. State Board Ex. 24.

30. There are several areas in the City of Madeira that are not in the Madeira City

School District other than the subject neighborhood. The Madeira City School District extends

outside of the boundaries of the City of Madeira. Without question, the subject neighborhood

is in an area where all sorts of municipal boundaries, township boundaries, and school district

boundaries come together. It is not an homogenous, "Madeira-only" sort of neighborhood.

Cincinnati Public Schools Ex. A.

31. The City of Madeira contains school district territ.ory other than just Madeira

City Schools and all residents of the City of Madeira have access to youth sports leagues,

regardless of the school district they live in. Cincinnati Public Schools Ex. B.

32. The list of Madeira "organizations" presented by Petitioners show that many

organizations are not solely in Madeira, but include other communities as well, e.g.,

Kenwood, Silverton, Miami Hills, etc. Petitioners Ex. 5.
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Seventeen Factors of Signifrcance:

33. Rule 3301-89-02, Ohio Adm.Code, sets forth certain questions to be answered

by the school districts involved so that a hearing officer can consider those responses when a

request is made for a transfer of territory under R.C. 3311.24. The responses of the two

school districts are stated above. Out of the 17 questions, only a few of them apply. Both

school districts publish annual reports, and both school districts engage in long-range

educational planning for the students in their district. However, because no students are

involved in the proposed area of transfer, the only issue of significance is the loss to Cincinnati

Public Schools of the assessed valuation of these four properties.

Ten Additional Factors of Significance:

34. Ohio Adm.Code 3301-89-03 lists 10 additional factors to be considered by a

hearing officer appointed to hear the request for a transfer. These factors and findings of fact

are stated as follows:

(1) Documented agreenrents made by public agencies involved in municipal

annexation proceedings should be honorerL

This factor does not apply in this case.

(2) A previous agreement entered into by the school districts concerned should be

honored unless all concerned districts agree to amend it.

This factor does not apply in this case.
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(3) The statement signed by the school district boards of education after

negotialions as required by paragraph (D)(4) of Rule 3301-89-OW of the Adrainistmtive Code.

This factor does not apply in this case.

(4) There should not be undue delay in requesting a transfer for school purposes

after a territory has been annexed for municipal purposes.

Although there was an unusual delay in having this matter come to hearing, the delay

did not prejudice the petitioners and, as a result, this factor does not apply in this case.

(5) The transfer shall not cause, preserve, or increase racial isofation.

This factor is not significant in this case.

(6) AIl school district territories should be contiguous unless otherwise
authorized by law.

The school district territories will remain contiguous if the proposed transfer of

territory is approved.

(7) School district boundary lines that have existed for a long period of time
should not be changed lf substaniial upheaval results because of the long-held loyalties by
the parties involved.

This factor does not apply in this case.

(g) The pupil loss of the relinquishing district should not be such that the
educationalprogram of that district is severely impaired.

This factor does not apply in this case.

(9) The fiscal resources acquired should be commensurate with the educational

responsibilities assumed.
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This factor does not apply in this case.

(10) The educationalfacilities of dtstrJcfs should be effectively utilized

This factor does not apply in this case.

CONCLUSIONS OF I.AW

Petitioners' request for this transfer of territory is govemed by R.C. 3311.24, R.C.

119, and Ohio Adm.Code 3301-89. R.C. 3311.24(A) states, in part:

... if a petition, signed by seventy-five percent of the qualified electors residing
within that portion of a city, exempted village, or local school district proposed
to be transferred voting at the last general election, requests such a transfer, the
board of education of the district in which such proposal originates shall file
such proposal, together with a map showing the boundaries of the territory
proposed to be transferred, with the state board of education prior to the first
day of April in any even-numbered year.

The above statutory provision applies to petitioners' request for this proposed transfer

of territory from the Cincinnati City School District to the Madeira City School District, and

petitioners have the burden of proof by presenting reliable, substantial and probative evidence

in order to prevail in this administrative action. "Moreover, it is generally held that, absent a

statutory provision which specifically places the burden of proof, such burden in an

administrative action is upon the party asserting the affirmative issue:" Youngston Sheet &

Tube Co. Y. Maynard (1984), 22 Ohio App.3d 3, 8, 488 N.E.2d 220. In other words,

petitioners in a territorial transfer proceeding have the burden of proof that the transfer should

be approved. Hicks v. State Bd of Educ., 10" Dist. No. 02AP-1183, 2003-Ohio-4134, at ¶

16.
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A hearing upon a request for the transfer of school district territory under R.C. 3311.24

is provided for and conducted in accordance with the provisions of Ohio Adm.Code 3301-89.

Specifically, Ohio Adm.Code 3301-89-02(H)(1) provides that the hearing officer shall conduct

a hearing and make a report to the State Board containing a"recommendafion to approve or

disapprove the transfer of territory." In making his recommendation, the hearing officer is

required to consider the factors set forth in Ohio Adm.Code 3301-89-02 and 3301-89-03.

To help aid the decision-maldng process, Ohio Adm.Code 3301-89 sets forth pertinent

factors that are to be considered by the hearing officer and the State Board in considering a

request for the transfer of territory under R.C. 3311.06. Specifically, Ohio Adm.Code 3301-

89-02(B) requires that, upon receipt of a request for the transfer of territory, ODE is to send to

each of the school districts involved in the proposed area of transfer a request for information

which includes 17 questions, the answers to which are to be considered by the hearing officer.

Ohio Adm.Code 3301-89-03(B) sets forth 10 additional factors that are to be considered by the

hearing officer. Additionally, Ohio Adm.Code 3301-89-01(F) requires that, when a request

for the transfer of territory is made, it is to be "considered upon its merit with primary

consideration given to the present and ultimate good of the pupils concerned." Thus, as the

Court observed in Garfield His. City School Dist v. State Bd of Bdn. (1990), 62 Ohio App.3d

308, 319, 575 N.E.2d 503:

[Tjhe several factors for consideration set forth in Ohio Adm.Code 3301-89-
02(B) and 3301-89-03(B) are intended to be an integral part of the board's
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Proposed Transfer of Territory from Cincinnati City School District
to Madeira City School District, Hamilton County

1.

i.

11,

transfer decision with primary consideration given to the present and ultimate
good of all the students who are affected by the proposed transfer.

Ohio courts have promulgated a list of factors that are probative of the "present and

ultimate good of the pupils concerned," such as (1) the proximity of the petitioners' property to

the transferee school district; (2) greater access to extracurricular activi6es in the transferee

district; (3) shorter traveling distance to school buildings in the transferee district; (4) a shorter

bus ride to the school facilities in the transferee district; (5) families' social, business, and

community life focused on the transferee district; (6) safety of students improved by fewer

dangerous routes of travel to the transferee district; (7) the social and educational needs of the

affected students will be better served by the transferee district; and (8) the personal preference

of the affected families. See, e.g., Itossford Board cf Education v. State Bd. rE Edn. (1992),

63 Ohio St.3d 705, 590 N.E.2d 1240; Garfield Hts. City School Dist., 62 Ohio App.3d 308,

575 N.E.2d 503; City cf Cincinnati School District v. State Bd. cf Edn., et al. (Ken Arbre 1

(1996), 113 Ohio App.3d 305, 680 N.E.2d 1061; Levey v. State Bd cf Edn., No. 93CVF-07-

4661, 1995 WL 89703 (Ohio App. 10" Dist. Feb. 28, 1995).

Finally, Ohio Adm.Code 3301-89-03(C) indicates that when all other factors are equal,

"the hearing officer may consider the preference of the residents with school-age children who

live in the territory sought to be transferred to another school district."

As stated in GarfaeTd Hts. City School Dist.:
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Proposed Transfer of Territory from Cincinnati City School District
to Madeira City School District, Hamilton County

When a transfer of school districts is proposed, a balancing must take place
between many competing factors in order to achieve the desired result of
achieving what is in the best interests of the students concemed.

The referee in such a case is merely to decide whether, based upon all relevant
factors, the proposed transfer would adversely affect the best interest of all
students involved, and whether it would indeed be in their best interest. 62
Ohio App.2d at 323, 575 N.E.2d 503.

Ohio Courts have agreed that the fundamental question to be answered first remains

whether the pupils who would be affected would benefit by granting or denying the transfer.

However, in Cincinnati City School Dist., in analyzing Garfield Hts. City School District, the

Court clarified this underlying principle as follows: Consideration of the "present and ultimate

good of the pupils concerned" is not limited to the interests of those students in the transfer

territory. Rather, the inquiry involves all students affected by the proposed transfer, including

those remaining in the relinquishing district and those already at the receiving districts. Thus,

evidence that a transfer may be in the best interest of the students in the transfer area must be

balanced against evidence of the potential harm such a transfer may have on the other students

in the affected districts. 113 Ohio App.3d at 310, 680 N.E.2d 1061.

Furthermore, Ohio Adm.Code 3301-89-03(B)(9) states that a bearing officer, in any

request for a transfer of territory, shall consider, among other factors, "[t]he fiscal resources

acquired should be commensurate with the educational responsibilities assumed,"
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,:

t.

The evidence and testimony presented show that there are no students in the proposed

transfer area who attend Cincinnati Public Schools; all students residing in the proposed

transfer area attend private schools and it is likely that they will continue to attend private

school even if the transfer is granted. A transfer of the proposed transfer area from Cincinnati

Public Schools to Madeira City Schools would result in a financial windfall to Madeira City

Schools to the detriment of Cincinnati Public Schools. Madeira City Schools would acquire

fiscal resources without assuming any educational responsibilities. With this in mind, the

reality of the matter is that Cincinnafl Public Schools face the immediate loss of $373,840 each

year in assessed valuation if the transfer is allowed. This transfer request, initiated by the

homeowners in the proposed transfer area, appears to be an attempt to increase their property

value by transferring to a more desirable school district.

Approving this transfer does not appear to be in the best interest of either district or

their respective students. Consideration of the "present and ultimate good of the pupils

concerned is not limited to the interests of those students in the transfer territory. Rather, the

inquiry involves all students affected by the proposed transfer, including those remaining in the

relinquishing district and those already at the receiving district. Thus, evidence that a transfer

may be in the best interests of the students in the transfer area must be balanced against

evidence of the potential harm such a transfer may have on other students in the affected

districts. Here, petitioners did not introduce any evidence regarding how this proposed

transfer would benefit the students in the transfer territory. The students in the transfer
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Proposed Transfer of Territory from Clncinnatf City School District
to Madeira City School District, Hamilton County

territory attend private school and would therefore not benefit from the proposed transfer. As

a result, any potential harm such transfer may have on the students in the relinquishing district

must be carefully reviewed.

For Cincinnati Public Schools, the only evidence to rely on is their responses to the 17

questions outlined above. In particular, Cincinnati Public Schools is concerned that there are

racial isolation implications and believes that loss of either pupil or valuation is detrimental to

the fiscal or educational operation of its district. Furthermore, previous transfers have caused

substantive harm to Cincinnati Public Schools. Because the one student in the proposed

transfer area attends private school, the issue is not whether Madeira City Schools can provide

a better education than Cincinnati Public Schools. The primary issue is whether the benefit to

the students in the transfer area outweighs the harm to the other students in the affected

district. Petitioners did not introduce any evidence regarding how this proposed transfer would

benefit the students in the transfer territory and Madeira City Schools did not take part in the

request. After a careful balancing of the factors involved, it is apparent that a greater harm is

caused if the proposed transfer of territory is approved.

In light of the testimony of the various witnesses and the documentary evidence

introduced at the hearing, petitioners have failed to present reliable, substantial and probative

evidence in support of their request. Having failed to do so, petitioners' request for the

transfer of the proposed territory should be denied.
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1i

RECOMMENDATION

On the basis of the evidence submitted at the hearing, exhibits introduced into evidence,

testimony of witnesses, arguments of counsel for petitioners and Cincinnati Public Schools,

post-hearing briefs submitted by the parties, and the fmdings of fact and conclusions of law

stated herein, it is recommended that the State Board of Education DENY the request for

transfer of the transfer area, for school purposes, from the Cincinnati City School District,

Hamilton County, to the Madeira City School District, Hamilton County, pursuant to R.C.

3311.24 and Ohio Adm. Code 3301.89.

Dated: Apri128, 2005.
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Proposed Transferof Territory from CincinnatiCity School District
to Madeira City School District, Hamiiton County

NOTICE OF APPEAL

In accordance with Ohio Adm.Code 3301-89-02(I), upon receipt of the hearing officer's

report the affected parties have ten (10) days in which to submit written objections to the report

to the Depadment of Education. Any party that files objections shall file a copy of the

objections with the other affected parties. Any affected party may file a response to the

objections. Such response must be filed with the Department of Education within ten (10) days

after the objections are mailed to the Departmentof Education.

You may send your written objections andlor responses to:

State Superintendent of Public Instruction
Ohio Department of Education
25 South Front Street, Mail Stop 707
Columbus, Ohio 43215
Telephone: (614) 466-4705

For your informaflon, after the time for filing objections and responses has ended, the

State Board of Education will then consider the report and reconnnendation of the hearing

officer, objections and responses, and adopt a resolution which approves, disapproves, or

modifies the recommendation of the hearing officer. The decision of the State Board of

Education will be made solely on the record of the hearing, the report and recommendation of

the hearing officer, and any objections or responses filed by the parties.
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E70-IIBPI'S

s`

i.

State Board of Education Exhibits:

1. Correspondence from John P. Concannon, General Counsel, Cincinnati Public Schools,
to Holly Coen-Miller, ODE Assistant Legal Counsel, transmitting for.filing a petition
to transfer certain school district territory from the Cincinnati City School District to
the Madeira City School District pursuant to Ohio Revised Code section 3311.24. A
copy of the correspondence, map, and petition are attached, dated August 29,.2000.

2. Correspondence to Steven J. Adamowski, Superintendent, Cincinnati, Public Schools,
and Michele Hummel, Superintendent, Madeira City Schools, from Holly Coen-Miller,
ODE Assistant Legal Counsel, acknowledging receipt of the proposal to transfer
territory and requesting a response to the 17 questions and an information form, dated
September 6, 2000.

3. Correspondence from Michele Hummel, Superintendent, Madeira City Schools, to
Holly Coen-Miller, ODE Assistant Legal Counsel, enclosing the district's responses to
the information questionnaire and the 17 questions, dated October 2, 2000

4. Correspondence from Holly Coen-Miller, ODE Assistant Legal Counsel, to John
Concannon, General Counsel, Cincinnati Public Schools, enclosing information and the
17 questions, dated November 2, 2000.

5. Correspondence to David Dttvluzio, attomey for Cincinnati Public Schools, from Kyle
Lathwell, ODE Assistant Legal Counsel, enclosing information questionnaire and the
17 questions, dated December 22, 2003.

6. Correspondence to Alton Frailey, Superintendent, Cincinnati Public Schools, and
Stephen Kramer, Superintendent, Madeira City Schools, from Kyle Lathwell, ODE
Assistant Legal Counsel, infonning the parties of the State Board of Education's action
declaring its intent to consider the possible transfer of school district tenitory from the
Cincinnati City School District to the Madeira City School District and notifying the
parties of their opportunity to request a hearing. Copy of resolution and return receipts
attached, dated May 19, 2004.
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7. Correspondence from David DiMuzio, attorney for Cincinnati Public Schools, to Kyle
Lathwell, ODE Assistant Legal Counsel, advising that Cincinnati Public Schools will
not be participating in the hearing, dated June 17, 2004.

8. Correspondence from David DiMuzio, attorney for Cincinnati Public Schools, to Kyle
Lathwell, ODE Assistant Legal Counsel, requesting permission to submit responses to
the 17 questions and complete the questionnaire, dated October 8, 2004.

9. Correspondence from Kyle Lathwell, ODE Assistant Legal Counsel, to David
DiMuzio, attomey for Cincinnati Public Schools, advising that the Cincinnati City
School District may submit responses to the 17 quesrions and complete the
questionnaire, dated October 28, 2004.

10. Correspondence from Kyle Lathwell, ODE Assistant Legal Counsel, to David
DiMuzio, attorney for Cincinnafi Public Schools, Timothy Burke, attorney for
Petitioners, and Stephen Kramer, Superintendent, Madeira City Schools, advising the
parties of the State Board's resolution to establish a hearing regarding the proposed
territory transfer. Resolutionattached, dated October 28, 2004.

11. Correspondence from Timothy Burke, attorney for Petitioners, to Kyle Lathwell, ODE
Assistant Legal Counsel, regarding dates of availability for hearing, dated November 8,
2004.

12. Correspondence from David DiMuzio, attorney for Cincinnati Public Schools, to Kyle
Lathwell, ODE Assistant legal Counsel, regarding dates of availability for hearing,
dated November 8, 2004.

13. Correspondence from David DiMuzio, attomey for Cincinnati Public Schools, to Kyle
Lathwell, ODE Assistant legal Counsel, regarding dates of availability for hearing,
dated December 8, 2004.

14. Correspondence from Kyle Lathwell, ODE Assistant Legal Counsel, to David
DiMuzio, attomey for Cincinnafi Public Schools, Timothy Burke, attomey for
Petitioners, and Stephen Kramer, Superintendent, Madeira City Schools, informing the
parties that there were no mutually agreeable dates in December 2004 and January 2005
for a hearing, and requesting that the parties submit dates of availability for a hearing in
February and March 2005, dated January 12, 2005.
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15. Correspondence from David DiMuzio, attorney for Cincinnati Public Schools, to Kyle
Lathwell, ODE Assistant Legal Counsel, regarding dates of availability for hearing,
dated January 17,2005.

16. Correspondence from Emily Suplinger, attorney for Petitioners, to Kyle Lathwell, ODE
Assistant Legal Counsel, regarding dates of availability for hearing, dated January 21, 2005.

17. Correspondence from Stephen Kramer, Superintendent, Madeira City Schools, to Kyle
Lathwell, ODE Assistant Legal Counsel, advising that Madeira City Schools will not be
participating in the hearing, dated February 1, 2005.

18. Telephone message from Emily Suplinger, attorney for Petitioners, to Kyle Lathwell,
ODE Assistant Legal Counsel, regarding dates of availability for hearing, dated
February 7,2005.

19. Telephone message from Attomey Robert St. Clair advising that he is available to
preside as hearing officer at the hearing on March 22, 2005, dated February 8, 2005.

20. Correspondence from Kyle Lathwell, ODE Assistant Legal Counsel, to David
DiMuzio, attorney for Cincinnati Public Schools, Timothy Burke, attorney for
Petitioners, and Stephen Kramer, Superintendent, Madeira City Schools, advising the
parties of the March 22, 2005, hearing date, dated February 10, 2005. Retum receipts
attached.

21. Correspondence from Kyle Lathwell, ODE Assistant Legal Counsel, to Attomey
Robert St. Clair advising of his appointment as hearing officer and the March 22, 2005,
hearing date, dated February 10,2005.

22. Correspondence from Kyle Lathwell, ODE Assistant Legal Counsel, to David
DiMuzio, attorney for Cincinnati Public Schools, Timothy Burke, attomey for
Petitioners, and Stephen Kramer, Superintendent, Madeira City Schools, advising the
parties of the rescheduled March 23, 2005, hearing date, dated February 15, 2005.
Return receipts attached.

23. Correspondence from Kyle Lathwell, ODE Assistant Legal Counsel, to Attorney
Robert St. Clair advising of his appointment as hearing officer and the rescheduled
March 23, 2005, hearing date, dated February 15, 2005.
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24. Correspondence from David DiMuzio, attomey for Cincinnati Public Schools, to Kyle
Lathwell, ODE Assistant Legal Counsel, enclosing Cincinnati Public Schools' responses
to the 17 questions and the questionnaire, dated March 2, 2005.

Petitioners Exhibits:

1. School district and municipal boundary map

2. Hamilton County real estate tax bill re Robert & Donna Salmon

' 3. Madeira Newsletter, Winter 2005

4. Madeira & Indian Hill Fire Co. Newsletter, March 2005

5. Madeira organizations

I.
Pamphlet entitled Interesring Facts about the City of Madeira

7. Madeira City Schools District Digest, Winter 2004

8. Hamilton County real estate tax bill re Richard & Joanne Bartchy

1'
i . 9. Hamilton County real estate tax bill re Bernard & Marilyn Schlake

F.

Cincinnati City School District Exhibils:

A. Map of city school district boundaries

B. Affidavit of Thomas Moeller, City Manager of the City of Madeira, Ohio

C. Hamilton County Regional Planning Commission, report on proposed annexation,
Columbia Township to the City of Madeira, dated May 29, 1996

D. Minutes of the Hamilton County Board of County Commissioners, dated May 29, 1996
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3311.22 Transfer of school district territory.

A governing board of an educational service center may propose, by resolution adopted by majority vote of Its full
membership, or qualifled electors of the area affected equal in number to at least flfty-flve per cent of the qualifled
electors voting at the last general election residing within that portion of a school district, or districts proposed to be
transferred may propose, by petition, the transfer of a part or all of one or more local school districts to another local

school district or districts within the territory of the educational servlce center. Such transfers may be made only to
local school districts adjoining the school district that is proposed to be transferred, unless the board of educatlon of
the distrlct proposed to be transferred has entered Into an agreement pursuant to section 3313.42 of the Revised
Code, in which case such transfers may be made to any local school district within the territory of the educational
service center.

When a governing board of an educational service center adopts a resolution proposing a transfer of school territory it
shall forthwith file a copy of such resolution, together with an accurate map of the territory described in the
resolution, with the board of education of each school district whose boundaries would be altered by such proposal. A
governing board of an educational service center proposing a transfer of territory under the provisions of this section
shall at its next regular meeting that occurs not earlier than thirty days after the adoption by the governing board of a
resolution proposing such transfer, adopt a resolution making the transfer effective at ahy time prior to the next
succeeding first day of July, unless, prior to the expiration of such thirty-day period, qualified electors residing In the
area proposed to be transferred, equal in number to a majority of the qualified electors voting at the last general
election, file a petition of referendum against such transfer.

Any petition of transfer or petition of referendum filed under the provisions of this section shall be filed at the office of
the educational service center superintendent. The person presenting the petition shall be glven a receipt containing
thereon the time of day, the date, and the purpose of the petition.

The educational service center superintendent shall cause the board of elections to check the sufficiency of signatures
on any petition of transfer or petition of referendum filed under this section and, if found to be sufriclent, he shall
present the petition to the educational service center governing board at a meeting of the board which shall occur not
later than thirty days following the filing of the petltion.

Upon presentation to the educational service center governing board of a proposal to transfer territory as requested
by petition of fifty-five per cent of the qualified electors voting at the last general election or a petition of referendum
against a proposal of the county board to transfer territory, the governing board shall promptly certify the proposal to
the board of elections for the purpose of having the proposal placed on the ballot at the next general or primary
election which occurs not less than seventy-five days after the date of such certification, or at a special election, the
date of which shall be specified in the certification, which date shall not be less than seventy-five days after the date
of such certlfication. Signatures on a petition of transfer or petltlon of referendum may be withdrawn up to and
including the above mentioned meeting of the educational service center governing board only by order of the board
upon testimony of the petitioner concerned under oath before the board that his signature was obtained by fraud,
duress, or misrepresentation.

If a petition Is flied with the educational service center governing board which proposes the transfer of a part or all of
the territory Included in a resolution of transfer previously adopted by the educational service center governing board,

no action shall be taken on such petition if within the thirty-day'period after the adoption of the resolution of transfer
a referendum petition is filed. After the election, if the proposed transfer fails to receive a majority vote, action on
such petition shall then be processed under this section as though originally filed under the provislons hereof. If no
referendum petition is filed within the thirty-day period after the adoption of the resolution of transfer, no action shall
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be taken on such petition.

If a petition Is filed with the educational service center governing board which proposes the transfer of a part or all of
the territory Included In a petition previously flled by electors no action shall be taken on such new petltlon.

Upon certiflcatlon of a proposal to the board or boards of eiectlons pursuant to this section, the board or boards of
elections shall make the necessary arrangements for the submission of such questlon to the electors of the county or
countles qualifled to vote thereon, and the electlon shall be conducted and canvassed and the results shall be certiFled
In the same manner as in regular electlons for the election of members of a board of education.

The persons qualified to vote upon a proposal are the electors residing In the district or districts containing territory
that Is proposed to be transferred. If the proposed transfer be approved by at least a majority of the electors voting
on the proposal, the educatlonal service center governing board shall make such transfer at any time prior to the next
succeeding first day of July. If the proposed transfer Is not approved by at least a majority of the electors voting on
the proposal, the question of transferring any property included in the territory covered by the proposal shall not be
submitted to electors at any election prior to the first general election the date of which is at least two years after the
date of the original election, or the flrst primary election held in an even-numbered year the date of which is at least
two years after the date of the original election. A transfer shall be subject to the approval of the receiving board or
boards of education, unless the proposal was initiated by the educational service center governing board, in which
case, if the transfer is opposed by the board of education offered the territory, the local board may, within thirty days,
following the receipt of the notice of transfer, appeal to the state board of education which shall then either approve
or disapprove the transfer.

Following an election upon a proposed transfer initiated by a petition the board of education that is offered territory
shall, within thirty days following receipt of the proposal, either accept or reject the transfer.

When an entire school district Is proposed to be transferred to two or more school districts and the offer is rejected by
any one of the receiving boards of education, none of the territory included in the proposal shall be transferred.

Upon the acceptance of territory by the receiving board or boards of education the educational service center
governing board offering the territory shall file wlth the county auditor and with the state board of education an
accurate map showing the boundaries of the territory transferred.

Upon the making of such transfer, the net indebtedness of the former district from which territory was transferred
shall be apportioned between the acquiring school district and that portion of the former school district remaining
after the transfer in the ratio which the assessed valuation of the territory transferred to the acquiring school district
bears to the assessed valuation of the original school district as of the effective date of the transfer. As used in this
section "net indebtedness" means the difference between the par value of the outstanding and unpaid bonds and
notes of the school district and the amount held in the sinking fund and other indebtedness retirement funds for their
redemption.

If an entire district Is transferred, any indebtedness of the former district incurred as a result of a loan made under
section 3317.64 of the Revised Code is hereby canceled and such indebtedness shall not be apportioned among any
districts acquiring the territory.

Upon the making of any transfer under this section, the funds of the district from which territory was transferred shall
be divided equitably by the educational service center governing board between the acquiring district and any part of
the original district remaining after the transfer.
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If an entire dlstrlct is transferred the board of education of such district is thereby abolished or if a member of the
board of education lives in that part of a school district transferred the member becomes a nonresident of the school
district from which the territory was transferred and he ceases to be a member of the board of education of such
district.

The legal title of all property of the board of educatlon in the territory transferred shall become vested in the board of
education of the school district to which such territory is transferred.

Subsequent to June 30, 1959, if an entire district is transferred, foundation program moneys accruing to a district
accepting school territory under the provisions of this section or former section 3311.22 of the Revised Code, shall not
be less, in any year during the next succeeding three years following the transfer, than the sum of the amounts
received by the districts separately In the year In which the transfer was consummated.

Effective Date: 09-29-1995
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3311.231 Transferring local school district territory to adjoining
service center or city or exempted village school district.

A governing board of an educatlonal service center may propose, by resolution adopted by majority vote of its full
membership, or qualifled electors of the area affected equal in number to not less than fifty-flve per cent of the
qualifled electors voting at the last general election residing within that portion of a school district proposed to be
transferred may propose, by petition, the transfer of a part or all of one or more local school districts within the
territory of the center to an adjoining educational service center or to an adjoining city or exempted village school
district.

A governing board of an educational service center adopting a resolution proposing a transfer of school territory under
this section shall flie a copy of such resolution together with an accurate map of the territory described in the
resolution, with the board of education of each school district whose boundaries would be altered by such proposal.
Where a transfer of territory Is proposed by a governing board of an educational service center under this section, the
governing board shall, at its next regular meeting that occurs not earlier than the thirtieth day after the adoption by
the governing board of the resolution proposing such transfer, adopt a resolution making the transfer as originally
proposed, effective at any time prior to the next succeeding first day of July, unless, prior to the expiration of such
thirty-day period, quailfied electors residing In the area proposed to be transferred, equal In number to a majority of
the qualified electors voting at the last general election, file a petition of referendum against such transfer.

Any petition of transfer or petition of referendum under the provisions of this section shall be filed at the office of the
educational service center superintendent. The person presenting the petition shall be given a receipt containing
thereon the time of day, the date, and the purpose of the petition.

The educational service center superintendent shall cause the board of elections to check the sufficiency of signatures
on any such petition, and, if found to be sufficient, he shall present the petition to the educational servlce center
governing board at a meeting of said governing board which shall occur not later than thirty days following the fl1ing
of said petition.

The educational service center governing board shall promptly certify the proposal to the board of elections of such
counties In which school districts whose boundaries would be altered by such proposal are located for the purpose of
having the proposal placed on the ballot at the next general or primary election which occurs not less than seventy-
five days after the date of such certification or at a speclal election, the date of which shall be speclfled in the
certification, which date shall not be less than seventy-five days after the date of such certification.

Signatures on a petition of transfer or petition of referendum may be withdrawn up to and including the above
mentioned meeting of the educational service center governing board only by order of the governing board upon
testimony of the petitioner concerned under oath before the board that hls signature was obtained by fraud, duress,

or misrepresentation.

If a petition is flied with the educational service center governing board which proposes the transfer of a part or all of
the territory included elther in a petitlon previously flled by electors or in a resolution of transfer previously adopted
by the educational service center governing board, no action shall be taken on such new petition as long as the

previously initiated proposal is pending before the governing board or is subject to an election.

Upon certification of a proposal to the board or boards of elections pursuant to this section, the board or boards of
elections shall make the necessary arrangements for the submission of such question to the electors of the county or

counties qualified to vote thereon, and the election shall be conducted and canvassed and the results shall be certified
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In the same manner as in regular elections for the election of members of a board of education.

The persons qualified to vote upon a proposal are the electors residing In the district or districts containing territory
that Is proposed to be transferred. If the proposed transfer is approved by at least a majority of the electors voting on
the proposal, the educational service center governing board shall make such transfer at any time prior to the next
succeeding first day of July, subject to the approval of the receiving board of education In case of a transfer to a city
or exempted village school district, and subject to the approval of the educational service center governing board of
the receiving center, in case of a transfer to an educational service center. If the proposed transfer Is not approved by
at least a majority of the electors voting on the proposal, the question of transferring any property included in the
territory covered by the proposal shall not be submitted to electors at any election prior to the first general election
the date of which is at least two years after the date of the original election, or the flrst primary election held in an
even-numbered year the date of which is at least two years after the date of the original electlon.

Where a terrltory is transferred under this section to a city or exempted village school dlstrict, the board of education
of such district shall, and where territory is transferred to an educational service center the governing board of such
educational service center shall, within thirty days following recelpt of the proposal, either accept or reject the
transfer.

Where a governing board of an educational service center adopts a resolution accepting territory transferred to the
educational service center under the provisions of sections 3311.231 and 3311.24 of the Revised Code, the governing
board shall, at the tlme of the adoption of the resolution accepting the territory, designate the school district to which
the accepted territory shall be annexed.

When an entire school district is proposed to be transferred to two or more adjoining school districts and the offer is
rejected by any one of the receiving boards of educatlon, none of the territory included in the proposal shall be
transferred.

Upon the acceptance of territory by the receiving board or boards of education the educational service center
governing board offering the territory shall file with the county auditor of each county affected by the transfer and
with the state board of education an accurate map showing the boundaries of the territory transferred.

Upon the making of such transfer, the net indebtedness of the former district from which territory was transferred
shall be apportioned between the acquiring school district and the portion of the former school district remaining after
the transfer in the ratio which the assessed valuation of the territory transferred to the acquiring school district bears
to the assessed valuation of the original school district as of the effective date of the transfer. As used in this section
"net indebtedness" means the difference between the par value of the outstanding and unpaid bonds and notes of the
school district and the amount held in the sinking fund and other indebtedness retirement funds for their redemption.

If an entire district is transferred, any indebtedness of the former dlstrict incurred as a result of a loan made under
section 3317.64 of the Revised Code is hereby canceled and such Indebtedness shall not be apportioned among any
districts acquiring the territory.

Upon the making of any transfer under this section, the funds of the dlstrict from which territory was transferred shall
be divided equitably by the educational service center governing board, between the acquiring district and any part of
the original district remaining after the transfer.

If an entire dlstrict is transferred the board of education of such district is thereby abolished or if a member of the
board of education Ilves in that part of a school district transferred the member becomes a nonresident of the school

district from which the territory was transferred and he ceases to be a member of the board of education of such
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district.

The legal title of all property of the bbard of education In the territory transferred shall become vested In the board of
education of the school district to which such territory is transferred.

If an entire dlstrict is transferred, foundation program moneys accruing to a district receiving school territory under
the provisions of this section shall not be less, in any year during the next succeeding three years foiiowing the
transfer, than the sum of the amounts received by th,e districts separately in the year In which the transfer was
consummated.

Effective Date: 09-29-1995
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3311.24 Transfer of city, exempted village or local school district
territory to adjoining district.

(A) Except as provided in division (B) of this section, If the board of education of a city, exempted village, or local
school district deems it advisable to transfer territory from such district to an adjoining city, exempted village, or local
school district, or if a petition, signed by seventy-five per cent of the qualified electors residing within that portion of a
city, exempted village, or local school district proposed to be transferred voting at the last general election, requests
such a transfer, the board of education of the district in which such proposal originates shall file such proposal,
together with a map showing the boundaries of the territory proposed to be transferred, with the state board of
education prior to the flrst day of April In any even-numbered year. The state board of education may, If it Is
advisable, provide for a hearing In any suitable place in any of the school districts affected by such proposed transfer
of territory. The state board of education or Its representatives shall preside at any such hearing.

A board of education of a city, exempted village, or local school district that receives a petition of transfer under this
division shall cause the board of elections to check the sufficiency of signatures on the petition.

Not later than the first day of September the state board of education shall either approve or disapprove a proposed
transfer of territory flled with it as provided by this section and shall notify, in writing, the boards of education of the
districts affected by such proposed transfer of territory of its decision.

If the decision of the state board of education is an approval of the proposed transfer of territory then the board of
education of the district in which the territory is located shall, within thirty days after receiving the state board of
education's decision, adopt a resolution transferring the territory and shall forthwith submit a copy of such resolution
to the treasurer of the board of education of the city, exempted village, or local school district to which the territory is
transferred. Such transfer shall not be complete however, until:

(1) A resolution accepting the transfer has been passed by a majority vote of the full membership of the board of
education of the city, exempted village, or local school district to which the territory is transferred;

(2) An equitable dlvislon of the funds and indebtedness between the districts involved has been made by the board of
education making the transfer;

(3) A map showing the boundarles of the territory transferred has been filed, by the board of education accepting the
transfer, with the county auditor of each county affected by the transfer.

When such transfer is complete the legal title of the school property in the territory transferred shall be vested in the
board of education or governing board of the school district to which the territory is transferred.

(B) Whenever the transfer of territory pursuant to this section is initiated by a board of education, the board shall,
before filing a proposal for transfer with the state board of education under this section, make a good faith effort to
negotiate the terms of transfer with any other school district whose territory would be affected by the transfer. Before
the state board may hold a hearing on the transfer, or approve or disapprove any such transfer, it must receive the
following:

(1) A resolutlon requesting approval of the transfer, passed by the school district submitting the proposal;

(2) Evidence determined to be sufficient by the state board to show that good faith negotiations have taken place or
that the district requesting the transfer has made a good faith effort to hold such negotiations;
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(3) If any negotiations took place, a statement signed by all boards that participated in the negotiations, listing the
terms agreed on and the polnts on which no agreement could be reached.

Negotiatlons held pursuant to this section shall be governed by the rules adopted by the state board under division
(D) of section 3311.06 of the Revised Code. Districts Involved In a transfer under dlvlsion (B) of this section may
agree to share revenues from the property included in the territory to be transferred, establish cooperative programs
between the participating districts, and establish mechanisms for the settlement of any future boundary disputes.

Effectlve Date: 09-26-2003
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3311.38 State board may propose transfers of districts.

The state board of education may conduct, or may direct the superintendent of public Instructlon to conduct, studies
where there Is evidence of need for transfer of local, exempted village, or city school districts, or parts of any such
districts, to contiguous or noncontiguous local, exempted village, or city school districts. Such studies shall include a
study of the effect of any proposal upon any portion of a school district remaining after such proposed transfer. The
state board, In conducting such studies and in making recommendations as a result thereof, shall consider the
possibility of Improving school district organization as well as the desires of the residents of the school districts which

would be affected.

(A) After the adoption of recommendations growing out of any such study, or upon receipt of a resolution adopted by
majority vote of the full membership of the board of any city, local, or exempted village school district requesting that
the entire district be transferred to another city, local, or exempted village school district, the state board may
propose by resolution the transfer of territory, which may consist of part or all of the territory of a local, exempted
village, or city school district to a contiguous local, exempted village, or city school district.

The state board shall thereupon file a copy of such proposal with the board of education of each school district whose
boundaries would be altered by the proposal and with the governing board of any educational service center in which
such school district is located.

The state board may, not less than thirty days following the adoption of the resolution proposing the transfer of
territory, certify the proposal to the board of elections of the county or counties in which any of the territory of the
proposed district is located, for the purpose of having the proposal placed on the ballot at the next general electlon or
at a primary election occurring not less than seventy-five days after the adoption of such resolution.

If any proposal has been previously Initlated pursuant to section 3311.22, 3311.231 , or 3311.26 of the Revised Code
which affects any of the territory affected by the proposal of the state board, the proposal of the state board shall not
be placed on the ballot while the previously initiated proposal is subject to an election.

Upon certiflcation of a proposal to the board of elections of any county pursuant to this section, the board of elections
of such county shall make the necessary arrangements for the submission of such question to the electors of the
county qualified to vote thereon, and the election shall be counted and canvassed and the results shall be certified in
the same manner as in regular elections for the election of members of a board of education.

The electors qualifled to vote upon a proposal are the electors residing in the local, exempted vlllage, or city school
districts, containing territory proposed to be transferred.

If the proposed transfer be approved by a majority of the electors voting on the proposal, the state board, subject to
the approval of the board of education of the district to which the territory would be transferred, shall make such
transfer prior to the next succeeding July 1.

(B) If a study conducted in accordance with this section involves a school district with less than four thousand dollars
of assessed value for each pupil in the total student count determined under section 3317.03 of the Revised Code, the

state board of education, with the approval of the educational service center governing board, and upon
recommendation by the state superintendent of public instruction, may by resolution transfer all or any part of such a
school district to any city, exempted village, or local school district which has more than twenty-five thousand pupils
in average daily membership. Such resolution of transfer shall be adopted only after the board of education of the
receiving school dlstrict has adopted a resolution approving the proposed transfer. For the purposes of this division,
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the assessed value shall be as certified In accordance with section 3317.021 of the Revised Code.

(C) Upon the making of a transfer of an entire school district pursuant to this section, the Indebtedness of the district

transferred shall be assumed In full by the acquiring district and the funds of the district transferred shall be paid over
in full to the acquiring district, except that any indebtedness of the transferred district incurred as a result of a loan
made under section 3317.64 of the Revised Code Is hereby canceled and shall not be assumed by the acquiring

district,

(D) Upon the making of a transfer pursuant to thls section, when only part of a district is transferred, the net
indebtedness of each original district of which only a part Is taken by the acquiring district shall be apportioned
between the acquiring district and the orlginal district in the ratio which the assessed valuation of the part taken by
the acquiring district bears to the assessed valuation of the original dlstrict as of the effective date of the transfer. As
used in this section "net Indebtedness" means the difference between the par value of the outstanding and unpaid
bonds and notes of the school district and the amount held in the sinking fund and other indebtedness retirement

funds for their redemptlon.

(E) Upon the making of a transfer pursuant to this section, when only part of a district is transferred, the funds of the
district from which territory was transferred shall be divided equitably by the state board between the acquiring
district and that part of the former district remaining after the transfer. I

(F) If an entire school district is transferred, the board of education of such district is thereby abolished. If part of a
school district is transferred, any rnember of the board of education who is a legal resident of that part which is
transferred shall thereby cease to be a member of that board.

If an entire school district is transferred, foundatlon program moneys accruing to a district accepting school territory
under the provisions of this section shall not be less, in any year during the next succeeding three years following the
transfer, than the sum of the amounts received by the districts separately in the year in which the transfer became

effective.
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3301-89-01 General policies of the state board of education in a
request for transfer of territory under section 3311.06 or 3311.24
of the Revised Code.

(A) The rules under Chapter 3301-89 of the Administrative Code apply to the request for a transfer of territory
following municipal annexation under section 3311.06 of the Revised Code or a petition for transfer of territory under
sectlon 3311.24 of the Revised Code.

(B) The rules under Chapter 3301-89 of the Administrative Code do not apply to the transfer of territory following
municipal annexation when the district in which the territory is located Is a party to an annexation agreement with a
city school district under section 3311.06 of the Revised Code. Further, the use of the term "agreement" In Chapter
3301-89 of the Administrative Code does not mean "annexation agreement" as defined in division (A)(4) of section
3311.06 of the Revised Code.

(C) The department of education shall require the boards of education affected by a request for transfer of territory to
enter into good faith negotiations pursuant to sections 3311.06 and 3311.24 of the Revised Code.

(D) In situations where agreement has been reached between respective boards of education, the terms of agreement
should be sent to the state board of education with reasonable dispatch. In those situations where agreement does
not exist, the state board of education will thoroughly examine the facllitator's report, pursuant to paragraph (A)(8) of
rule 3301-89-04 of the Administrative Code. If the state board of education determines that the negotiations were not
held in good faith, the transfer request shall be remanded back to the districts for further negotiations for a period not
to exceed one year. However, no transfer request will be remanded more than once to the districts. If the state board
determines that negotiations were held in good faith, but no agreement reached; or if negotiations were held the
second time on the same transfer request and no agreement reached, then the state board of education will
thoroughly examine the stated reasons for and against the requested transfer and provide due process to all parties
involved as set forth In paragraph (E) of rule 3301-89-02 of the Administrative Code.

(E) A request for the transfer of territory for school purposes which previously has been disapproved by the state
board of educatlon will be reconsidered.only if the state board of educatlon determines that significant change has
taken place subsequent to the fling of the original request and at least two years have elapsed since the state board
of education disapproved the request.

(F) A request for transfer of territory will be considered upon its merit with primary consideratlon given to the present
and ultimate good of the pupils concerned.

(G) The file at the department of education concerning a requested transfer will be made available to any affected
party or interested person at all reasonable times for inspection. Upon request, copies of documents from the file will
be made available at cost and within a reasonable period of time.

Effective: 02/27/2007

R.C. 119.032 review dates: 11/29/2006 and 02/27/2012

Promulgated Under: 119.03

Statutory Authority: 3301.07, 3311.06

http://codes.ohio.gov/oacl3301-89-01 9/10/2007

IF IT 10



3301-89-02 Procedures of the state board of education in a
request for transfer of territory under section 3311.06 or 3311.24
of the Revised Code.

(A) Initial requests

(1) A school district may request a transfer of certain territory for school purposes under section 3311.06 of the

Revised Codp, by sending an Initlal letter requesting the land transfer to the state board of education and including

copies of:

(a) The resolution of the requesting board of education;

(b) Each annexation ordinance Identified by number; and

(c) A map showing the area(s) being considered for transfer.

(2) Under the provisions of section 3311.24 of the Revised Code, if the board of education of a city or exempted
village school district deems it advisable to transfer territory from such district to an adjoining city, exempted village,
or county school district, then the board of education of the district in which the proposal originates shall file the
request, along with a map showing the boundaries of the territory proposed to be transferred, with the state board of
education prior to the first day of April In any even-numbered year.

(3) A person(s) interested in requesting a transfer of territory from one school distrlct to another, for school purposes,
pursuant to section 3311.24 of the Revised Code, may petition to do so through the resident board of education.

(a) The board of education of the district in which such a proposal originates, regardless of its position on the
proposed transfer, shal! file the proposal, together with a map showing the boundaries of the territories proposed to
be transferred, with the state board of education prior to the first day of April in any even-numbered year. In order to
afford the county board of elections sufficient time to verify signatures on a petltion that proposes a transfer of school
district territory, residents that seek the transfer of school district territory shall file the proposal for transfer with the
board of education of the district in which such proposal originates prior to the fifteenth day of March in any even-
numbered year.

(b) The board of education of the district in which the proposal originates by petition of qualified electors residing
within the portion of the school district proposed to be transferred shall cause the board of elections to check the
sufficiency of signatures on the petition and shall notify the state board of education of such its determination.

(4) A school district or a party initiating a request for transfer of territory shall serve a copy of the request on the
school district(s) affected by the proposed transfer and shall indicate such service on the request which is filed with
the state board of education.

(5) Upon receipt of a request for transfer under paragraph (A)(1) or (A)(2) of this rule, the department of education

shall notify all school districts involved of their responsibilities for negotlations under rule 3301-89-04 of the
Administrative Code.

(6) Upon receipt of a negotiated agreement, the state board of education shall adopt a resolution of approval of the

negotiated agreement or may establish a hearing if approval is not granted.
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(B) Upon receipt of the initiai request for a transfer of territory under section 3311.06 or division (A) of section
3311.24 of the Revised Code, or upon determination by the state board of education that negotiations pursuant to
rule 3301-89-04 of the Administrative Code have failed to produce an agreement, the department of education shall
send to each of the school districts invoived In the proposed land transfer a request for Information. This request
Inciudes twenty-five questlons. The answers to these questions, along with other considerations, will be considered.
The twenty-five questions are:

(1) Why Is the request being made?

(2) Are there racial isolatlon implications?

(a) What Is the percentage of minority students In the relinquishing district?

(b) What is the percentage of minority students in the acquiring district?

(c) If approved, would the transfer result in an increase in the percentage of minority pupils in the relinqulshing
district?

(3) What long-range educational planning for the students in the districts affected has taken place?

(4) Will the acquiring district have the fiscal and human resources to efficiently operate an expanded educational
program?

(5) Will the acquiring district have adequate facilities to accommodate the additional enrollment?

(6) WIII both the districts involved have pupil population and property valuation sufficient to maintain high school
centers?

(7) Will the proposed transfer of territory contribute to good district organization for the acquiring district?

(8) Does the acquiring district have the capacity to assume any financial obligation that might accompany the
relinquished territory?

(9) Will the loss of either pupils or valuation be detrimental to the fiscal or educational operation of the relinquishing
school district?

(10) Have previous transfers caused substantive harm to the relinqulshing district?

(11) Is the property wealth in the affected area such that the motivation for the request could be considered a tax
grab?

(12) Are there any school buildings in the area proposed for transfer?

(13) What are the distances between the school buildings within:

(a) The present school district?

(b) The proposed school district?
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(14) What are the distances between:

(a) The area proposed for transfer and each bullding In the present school district?

(b) The area proposed for transfer and each building In the proposed school district?

(15) If approved, will the requested transfer create a school distrlct with noncontiguous territory?

(16) Is the area being requested an Isolated segment of the district of which it is a part?

(17) Will the municipal and school district boundary lines become coterminous?

(18) For each district affected:

(a) What is the inslde millage?

(b) What is the outside operating millage?

(c) What is the bonded indebtedness millage?

(19) What is the levy history in each of the affected dlstricts?

(20) Will the transfer of school district territory cause a negative impact on the state of Ohio?

(21) How will the projected revenues and expenditures as set forth in the most recent Flve-year forecasts be impacted
by the transfer, if implemented? Each district shall provide the department of education with copies of their most

recentfive-yearforecasts.

(22) What designation did each of the affected districts and building receive on their state report cards for the last
five years?

(23) How will the proposed transfer affect the educational offerings/programs of the affected districts?

(24) What course offerings will be available through the acquiring district, as compared to the relinquishing district?

(25) How will the proposed transfer affect the athletic programs and extracurricular activities of the affected districts?
Will similar programs and activities be available to students of the affected districts?

(C) When a school district completes the information requests and forwards the same to the department of education,
the school district shall serve copies a copy on the other school district(s) affected by the proposed transfer and shall
indicate such service on the responses that are filed with the department of education.

(D) Upon receipt of completed questionnaires from both school districts concerned, the department of education will

analyze the information and present its analysis to the state board of education for consideration. If, within thirty
days after the department of education sends to each district the foregoing requests for information, a district has not
submitted the required responses, the department of education shall present to the state board of education the
information In its possession for conslderation.

(E) Upon receipt of the data from the department of education, the state board of education may declare its Intention
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to consider the request for transfer of certain territories from one school district to another by passing a resolution Of
Intention to consider the matter and providing the parties an opportunity for a hearing.

(F) If a request for a hearing is subsequently received by the department of education, a referee shall be appointed
and a hearing date shall be establlshed by the referee.

(G) The data and documents recelved by the department of education under this chapter shall become part of the
record of the hearing for consideration by the referee.

(H) In making a report and recommendation to the state board of education, the referee shall be governed by the
provisions of Chapter 3301-89 of the Administrative Code. Within thirty days after the conclusion of the hearing on
the proposed transfer, the referee should submit to the department of education his/her report and recommendation.

(1) When the referee's report is received with its recommendation to approve or disapprove the transfer of territory,
the department of education will mall such report to the school districts and any other affected parties.

(2) Upon their receipt of the referee's report, the affected parties will have ten days in which to submit written
objections to the report to the department.

(3) Any party that files objections shall file a copy of the objections with the other affected parties.

(4) Any affected party may file a response to the objections. Such response must be filed with the department of
education wlthin ten days after the objections are mailed to the department of education.

(I) After the time for filing objectlons and responses has ended, the state board education wiii then consider the
referee's report, objections, and responses, and adopt a resolution which approves, disapproves, or modifies the
recommendation of the referee. The decision of the state board of education will be made solely on the record of the
hearing, the report of the referee and any objections or responses filed by the parties.

(3) When a determination conceming a transfer of territory will be made by the state board of education, the
department of education shall notify the school districts and other affected parties of the time and place the matter
will be considered by the state board of education.

Effective: 02/27/2007

R.C. 119.032 review dates: 11/29/2006 and 02/27/2012

Promulgated Under: 119.03

Statutory Authority: 3301.07, 3311.06

Rule Amplifies: 3311.06, 3311.24

Prior Effective Dates: 2/1/87, 5/1/88, 4/27/90
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3301-89-03 Factors to be considered by a referee appointed to
hear a request for transfer of territory under section 3311.06 or
3311.24 of the Revised Code.

(A) A referee appointed to hear a transfer request under section 3311.06 or 3311.24 of the Revised Code shall
consider the informatlon provided by the school districts under paragraph (B) of rule 3301-89-02 of the
Administrative Code and shall be governed by the provisions of Chapter 3301-89 of the Administrative Code.

(B) Other factors that a referee shall consider in hearing any request for a transfer of territory for school purposes
include, but are not necessarily Ilmited to:

(1) Documented agreements made by public agencies Involved in municipal annexation proceedings should be
honored;

(2) A previous agreement entered into by the school districts concerned should be honored unless all concerned

districts agree to amend it;

(3) The statement signed by the school district boards of education after negotiations as required by paragraph (D)(4)
of Rule 3301-89-04 of the Administrative Code;

(4) There should not be undue delay in requesting a transfer for school purposes after a terrltory has been annexed
for municipal purposes;

(5) The transfer shall not cause, preserve, or increase racial isolation;

(6) All school district territories should be contiguous unless otherwise authorized by law;

(7) School district boundary lines that have existed for a long period of time should not be changed if substantial
upheaval results because of long-held loyalties by the parties Involved;

(8) The pupil loss of the relinquishing district should not be such that the educational program of that distrlct Is
severely Impaired;

(9) The fiscal resources acquired should be commensurate with the educational responsibilities assumed; and

(10) The educational facilities of districts should be effectively utilized.

(C) When a hearing officer has received and considered the information provided by representatives of the school
districts, petitioners for a transfer of territory, and any other party at the hearing, particularly information under
paragraph (B) of this rule and paragraph (B) of rule 3301-89-02 of the Administrative Code, and the evidence is in

balance, the hearing officer may consider the preference of the residents with school-age children who live in the
territory sought to be transferred to another school district. The school district preference of such residents with
school-age chlldren In the territory requested for transfer may only be consldered and given weight when all other
factors are equal.

R.C. 119.032 review dates: 03/13/2007 and 02/27/2012
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Reridefed on November 9. 1999
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Betty D. MarrEgomy , AtEomey (3enerat, and Charles W.
See, for appeUee SfaEe of 01* Sffite Boand of Edu^n.

Wood & Lamping LLP, and DaW C. D9Wumo, for appe6ee
clndnnan Clty Sa,ool olsUicL

F.nnis. Robert.s & Frsher. and Geage E. Raberts, ZIZ for
appepee FanW M Local Schoal DtsSiid

APPEAL frnm the Franld'in County Court of Common Pleae.

LAZARUS, P.J.

APPeifarns. JoAnne M. Sctlreiner et al., appeal from•the judgment of the

FranicBn County Court of Common Pleas aftirtntng an order of appepee, Stabe Board of
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M. 98AP-1251

Efucattcn ("the Board"). tlrat denied the transter of t®nibry from appellee, Qncinnatl

City School Otstrict, to the Forest Fqps Local School OIsMd. For the reasons that follow,

we reverse.

The territory in quesNan, Imown as the Faur Mqe Ama, consists of

appcmcImately one hundrad twenty-five homes bcacad In the vidnity af Four Mtle Road

tn Anderson Township, Hamdbon County. Presently, the Four INAe'Area Is the most

extreme southeast sectton of the Cindnnatt City School Oistrid and the oniy residentlal

area In Andersan Township not b the Fonast FiAls Local School Ois4ict. Mareover. with

the eaxptfon of the Four MQe Area, the teneorial boiuuhirfea of the Forest [iAis Loca(

School Oisaia are catenmhmus wiCh Anderson. Town.ship. In March 199d, appeaants

subndftd a peoon, purauant to RC. 331114, requesft that tlw Fow MQe Area be

tranaferred to the forest hHpe Local Sdiooi Olstrtr3. On March 4. 1997, a referee

appointed by the Board purmant to Ohio Adm.Code 3301-89-03(F) held an evidentlary

hearing.

On May 13, 1997, the neferee issued a neport nacommendinq that the

Efoard appnrre the peh"tlon. In so daing, flze reteree found that, ff the tansfer were

approved, the dUldren, In the area wou(d be albwed to attend the same schoots as their

Anderson Township neighbors, tranaporhatlon prahlems for the studetb would be

improved, safety concerns would be dr•amatlcapy reduced, and that the shudents would

no longer feet isoFated and could participate mona easi(y in eftcuciauar adivitles with

their dassmates. The n:fieree also faund that the bss of the twenly shdents who
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attended the Cindnnad pub8c schools fmm the Four Miie Area would have'aniy a de

minimis effect on ehe educatlonai oper•attan. minocfty sdxient rado, and ifseai resaurces

of the Cindnrtatl City Schaoi DisMcL The neferee ftuther found that
gouxr,i`a..^>twenty

^.

stndents would have i@!Ie-to-iw atfect on the Frnresc Hiis Sdrooi Dtsirkt. Fuuiiy, the

refenee noted the unique rtatrlre of the Four Adle Area as a'ama8, isolated geoyraphic

pocket located entirely wfthin a mwnship served by a singie separate schooi sys`.em.•

(Report at 35.) Other than the Four Miie Area, them are no other areas lacabed outside

the dfy of Cindnnatt but wMin the Clnc^nnaiE City:Sdhaoi Disbict where a bansfer would

make the roceiWnq ad'iacent sdvooi dstrict cotianTanaus with tisat commumVs poriHcai

boundaries. Accordingly, the naferee canduded ttat the benefits of approving tl1e

petdion oub^ any pecoeived harm bo the Cincinnatl Cily School DWtrfict and ttmt

'the present and ultfmabe yood of the pupds and the famHtes invohied in tlft terribory

would be in approving [tlhe] tansfer request' (Report at 41.)

The Cirudrmatl City School District ffied objeciOns to the report and, on

September 9, 1997, the Board, by a 9-fio-7-Oo-1 vaEe, ovemiied ft recommendation of

the mfenee and denied the nequea for the transfer. In ka nawhitlon denying the

proposed transfer, the Board made four separate findings in support of lts dedsion:

[1.] "' [rlhat swdents in the Four MOW8utbon Raads area of
Anderson Township are presently being aPpmpftiY swvW
by the Gndnnrmrd Cly 8d'aol DlstrfcC and

(Z.] ""' [T]hat She bss of vaiuation in the requestad transfer
area wauid have a deMmentai knpact on ihe ftcai and
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educational operatloa of the Cfac=afl Gty 9clMo! Oistrict
and

(3.I ^- [ijhat malnOwance ot city school dtsttct boundaries is
cnOcai to the stablky of surh school dfstsicts h order to
assure stMMSdl longqangs plannbV and to avotd
subsfandve hamt to the M&qu!dinq dty sct=l diedcict and .

[4.I "' [fR%at a hansfer woutd result in an Bxarease of racial

0

i

^o^►W

Pucsuant to R.C. 119.12, apQellants appeaied to the FrankUn County

Court of Comman Pleas.

On August 21,1998, ft trial cmut atfioned ihe order of the Board, haldng

tiW the decision of the Board to deny the transfer was supponmd by reitabte,

wAftodaI, and probative evider^ce and was In a=qrdance wifh taw. In so doetig, the

court reviewed the severtear► quesibns bbed In 0lk Adrn.Code 330149-02(8j and

the ten additional iaczors kted in Ohio Adm.Code 3301-89-03 that the Board and

n3feree n3spectivaly are to awssider In detenriiNng a request for a transfer under RC.

331124. Based upon ft nsview, ihe ^ial aaut staed that'[altthough there are factors

jcrstityrtng both tlte dental and fhe approval of the transfer. in genecal. tlm Ceurt agrees

wtth the Board that a1Esr welQhirtq Mem, the bansfer must be denied.' (Emphasis

added; Decision at 12)

ln aiMfiing the 6oard's deterrtdnadon. the wwt reUed upan the foUawing

findings: (1) tlrat ft radal impicaticns, whUe minUnai now, were poWOWAy 9reAt

because the Four MA® Atea wadd contlnue to develop; (2) that the loss of twenty whi'te
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'students to the Ctndnnatl City 3chacl Distrid would add to the trend away trom diversity

qt both schoals; (3) tlw the Forest Hlis School 01stMci is at or near capacity wlftut the

tnelusian of fhe Four MUe Area, which has the potential of having many mors than the

present lwenty students; (4) tist any amoont of revenue loss to a dishid in 'dire

ftnanclal shaits" would be deftnenlal bafh eduqtlonally and bCaqy; (5) 8w the

acquisftMn of $422,000 in tax revenue when qompared wkh ttm omsi to educate twenty

studerits would amount to a wmdfaA far Fonsst tilUs: (6) tlw most of the pane7ts who

bestified at the hearing dbd not send their at*ren to the doseat Cndmatt public sc^aol,

and UW this choice caosed their 4canvenlence problems: (7) that even if the transfer

were albwed.lhe dgdren woedd be isala6ad by geography from the other dttdren that

attend the Foneat Hita sc'mats; and (9) that the pamft dme tv move fnGo a

geogr•aphlcapy isolated conurnmity UW they imew w2s wfthin the Ctncdnnatl Cay Se`ool

DEstiicL

On SepEenher 9.1998, the triai coaR f6ed Ns judgment entty n:l>ecting its

August 21, 1998 decision. It is finm tfiis entry tfvt appe{ianta appeal to ttis court,

raising the foQowtrv thcee assMgmmenta of ermr

FM pLSgnntent oF Enat

The Common Pleas Court Ened, As a Maiter of Law and to
the PmJudice of Appeqants, by Faibng to Give Primary
Consideratlnn to the Intenest$ of the fiMen4c in Ofrect
Vtolattan of OAC $ 3301-89-01(F).

Meem-4 Assignaent of Em
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The l,ouver Court Ened, as aLiatbBr of law and to the
PreJudk;e of AppeBantr, by FOg to Anaiyze tthe Recoid to
DeEermine VVhelher the Oedston of the State Board waa
Suppotbad by Fteaabie. Pio6aHve, and SubstanUal Evidence
In the Record.

Ttdni Assiymment of Ena-

The loww Cowt Based Its Oedsion on FacEoca other Than
Those EstabUshed 8y taw and Abused Its Otsretlon.

6

8edoro we address appeQards' assignmertfs of eitvr, we must dedde

whether the Soard had Prhdktion to aansider appetlants' peUtlon intbe first placa The

Cincinnatt Ctty Schooi Otstrfci argues that the Board had oo suah autltorKy based upon

the language of R.C. 3311.24(A) In eBect when appellan& pedtlon was autrmitted.

Acootdtng to appeqees, the staht6a, in aTect In 1994, d[d not apow for terriborial hanaiers

fivm a eiLy school d'iskiet to a 6cal sclml dsfiiat  The rdevant provisions of R.C.

331124(A), at tlW thne, provided as foqcura:

Ewr,ept as pnrdded in dtvison (S) of this aedfon. I the boad
of educa6on of a * ad^od dtsfdn or af an ownptedvBlage
ad^ool dte^c deems R advisable to 6ansdet Eeiribory from
such dishid to an adloinng dty or aanmp0ed vdiage scfwot
distrid or to an educadonal aervice cenber, or If a petl6on,
signed by severrty-6ve per cuR of ft quaWnd elecbors
residing withdn tlrat portlon of a dty or ezwnpEad vOaga
sehool di## proposed to be hansferted votleg at the last
general eleatlo4 nquuW auch atwufw, the board of
educatlon of the dfstrict tn which miah proposal orOutes

' Whik appeUants cadend tl*appaMees hava faed to prasarva fHair JurisdjCtlanai ayurnent by fafHng to
file a crop•appeal rafsing e sepoxaor aedpnment of amr, we ftaqree. By r*iafnp ft )xi:d&."Jor+al
aZument, appa9eea dld nat seek bdump or alber the OdWmt belaw. Rafltr, tfey seek to de1wd the
ibral judgment below on al6xnauve WwrxW and, as sudh, epdm weis not requlred to 19e a uosa-
aPPeal. Sae App.R. 3.
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shaq 1de such poposal, togetlier wNh a map ahowing ehe
boiudWea of ft terrrtQory proposed Ea be handerred, wHh
the state board of educadon prior to the flM day of AprN' in
any even-numbered year •••

AppeOees contend that beeause this language did not speciftcally indude

transfees h+ozn a city school disMCt to a looal schaaf dlstrict the Board had no authority

under the statute to consider peftOns seeldM suc,h hansfers. We disagnse. The

statutory language spedttca8yi aQowed transfers of tent6ory tmm a city sdiool dtstrict to

a county achcad c6suft At ft time, a county scHool dlsbicf (a supervisory t;cdy fior

iocal school dsbricLg) was degned to incfude the tenibory of ft bcal school districts in a

parHoular county or governing teni6ory. See pre-1g95 verston of R.C. 3311.05 (defining

county schoo! di3irid as ap 6ertlEary within a county that d(d not incfude any tenitory

wtttdn a city or wommptad vMage sChool. distriot);,; RC. 3311.05.11 (pravWans where

couni,y only oontalned one local sctwol disftr and R.C. 3311.80 (provtding that the

board of educatlan of county sdoal dstrict shap estahffsh auriculum for all lacal

schools under their control). Thus. by piovtdtng taa.der of tertitory frnm a clly school

d(strict to a county schoa, district, the 1994 version of P.C. 3311.24 in aRed when the

petftlons at Issue hen: were filed induded transi;ers of tenibory to local school districLs.

See, e.g., Levey v. Sfata Board of Educatlon (Feb. 28, 1996), Franldtn App. No.

94APE08-1125, unn.pocfied (1995 Opirtions 749) (affimting ttansftr from Taledo City
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School District to ottawa Hpls Local Schaol Distict), As auah, the 8oard had

jurisdiction to consider appellams' pefte

In their iirat assignment of ertnr, appellants altege that the }rW qurr

abused Its disctetlon by taAing to give pdmaiy considemdn to @se present and uitlmate

good of the pupHa concemed. Ohio Adm.Code 3301-89-01, wFdch states the general

policfes of Efre Board in a Emfitory transfer detertninadon, pnvides in sedion (F) that'[a]

request for hansfer of terti6ory vdl be considered upon Rs merit with primary

consideration given to the present and ultGnabe good of the pupils concemed.' In

essence, appellants argue ttok puwmt to this rtile. ft Uia! court must W detenine

whetliar the trarsfer woukd be tn the best inten3sta of the st[sdmrts of We transfer area,

arW once havtng done so. daterinined wheCw any of the specUkaBy enuneraoed

faetors in Ohio Adm.Code 3301-89-OZ(8) and 3301-89-03(B) warrant deniai of the

tansfer. AppeOants contend ihat ths trial ocurt did just ft oppasfte when it steEsd that

the inbenest of the students sfbu6d be considered 'onty afbar balandng the, many

eompedng facters." (Deaision at 12.) WhAe we agree that the trial courCs decisian in

this n3gard suggests a miswterstand3rg of the purpose af Ohio Adm.Code 3301-89-

01(F), we also find that appeAants thansetves misconshue ihe import of the nule.

FttstP contrary to what is suggesced by appeqards, conmideration of the

"present and uldmate good of the pupls concemed" Is not HnlGed io the Interests of

= we nete ttmt alnee 199S, amaRy sdiod dfatrkfs are row refeaad to as #ducsfforml auvka caMars, see
R.C. J311.D5, and tlmt @+e presecit varaian ot A.C. 3311.24 rells^s tlds dange oi desig^lon.
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those students In the transfer tanfoory. Rather, the tnquiry invohisa ad students atfeded

by the proposed transfer. inciuding those remaining in the relinquishing dlsbfd and

those already at the ncaling oYatncts. See Gerfield Hfs. C!!y ScJroof tNst v. State 6d

af Edrr. (1990). 62 Ohio App.3d 308, 323 ('(tlhe n3feree In suab a case is merety to

dedde whetber, based upon aq relevant factors, the prnposed hansfer weuid adversely

aRed the best InLerest of aIl skidenls mvofved, and whether t wouid indaed be in beir

best interesC'). Thus, evidence that a transfer may be in ft best intenast of the

students In the transfer area must be balanced against evidance af ft paberitlal harm

surh a banafer may have on the other soudents In ft effeded dtstrits.

Second, consideratlon of the suidenta' best kftrat Is not a separate,

independenc fao?nr per ae. Ftather. it is the generai, wderift poAcy Cnt yubdes ft
fi

Boanf In Its decision on whetlw to grant the transiEr or not. This guiding policy,

however, Is not dtvoned from the enumerated factors specokWly set ferlh in the Ohio

Adminishatlve Code but Is mtiectad ihenain. See GalWd fits, supra, at 3Z0 ('[t)he

'present and uttlmate good of the pupi4s eoncerned is to be viewed in context of ap the

fac3ocs set forth in Ohio Adm.Code 3301-89-02 and 3301-89-03 as weq as aq ather

relevant factors which wAI have an impact an the proposed transferwg see, aLso,

Chtdrrnetl Clfy School 0ist v. State Bd of Edn. (1996), 113 Ohio App.3d 305, 310

(because the good of the pupils is the overrlding consideration, no one facior alone is

detenninaUve of the transfer mquest). Thus, analysis of the entsnerabed factors are an
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9ntegral parC of the undedying policy of detennlning what Is In the best iMemd of ft

saden[s concerned. Garrfefd Hts, supra, at 319.

Finailjr, and more inpoftntly, by aWng Urat the ufal aurt falled to give

piimary eonsideratlon to ft best Mtereata of the pupds concemed, appeilants

improperly imply that the triai court's role Is to engage in a rmmweighing at the =mpeting

fadors and make such a dewmkodon. It fs Ihe duty of the Baard, not the triai couwt, to

weigh the competing facws to determine whadw a transfer Is In the best inberet of the

students. Involved. See Fablom Cily Schnd tN*ct v. State Boerd af Ec{ucman

(act 24, 1996). Fr3ntdin App. Na 96APE4-M unrepcrOed (1896 Opinions 4227,

4229 t23Q); see, aisc, Garfield Nls., supra, at 323. As fiuther dlacu9sed in our ana[ysts

of. appeqartls' second and ttdid asagunents of emu• the fiial coud•S mle Is 6mited to

whether the Board'a doWmkiadon apprvving or denying the tansferwas supported by

rePiable, probaSve, and subsmntlai avidence and was in accordanoe witlh law. See

Cincburatl City Schod Qftt^ supra, at 3OG,910.

AppeUants' ttrst assignment of ennr Is not wea-#aloen and Is ovem:ded.

ln tiueir second and thad assOwmb of enor. appeUards directly

challenge the detenrdnmfon of the trtat court that the 8oard's decisron wassuppoHed by

reliefile, prohatlve, and subatantiel evidence and was In accordance with law.

Appellants contend that tlte trfal court failed to adequately review the factuat racord,

made numenaus ftdua1 detertninadorts ttW could not be supported by the n3carcl, •
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based Hs decision on grounds not mlied upon by the Board, and besed its decision on

gnound$ not established by law.

R.C. 119.12 esmblishes the standard of review for a 41a1 court upon an

appeai from an order by the Board caneeming a pedtion fQC the aanster of tenibory

punsuant to R.C. 331124. Garfield Hts, supra, of 312. Under ft standard, the triai

court must afQrm the Boards order It it ts eupportad by nsia6le, probatlm and

substantlal evidence and is in a^omance wflh iaw. !d. In so daing, ft triai court must

review the n3coni and conduct a 6mited weighing of the evidence. However "an

agency's 8ndinga of fact are pnemsaed to be correct and nnia be defeRed to by a

reviewing court unless ttW purt debecmines ttrat the agenays findings are inbamapy

incpnsistent, &npeached by evidence of a prior inconsisunt sia6onent. nst upon

improper iniecences, or are odienwiae uneupportabie." Ohlo F6sicrica! 3cc v. Shte

6np. Reletlorta Bd (1993), 66 Ohio SL3d 466, 471; see, generaly, Cen. hdoiws Ca;x

v. Joe O'8rierr Chevrolet, lnc (1997),118 Ohio App.3d 470, 482-483.

Upon ftutNer appeal to this couit, our role In to deWmhe whether the hiaf

court abused ita discretion in tlmMnq tat to administrath►e order was or was not

supported by re6abie, pcvbative and subsffindel evidence and in acoordance witli law.

!d; see, generapy, Samson v. State of Ohlo, Board of Educatlan (Aug. 13, 1998).

Franidtn App. No. 9TAPE12-1702, unreported ( 1998 Opinions 2849, 2853-2854). An

abuse of discreiion cornotes more than an error of ]udgment; R impltes a dedsion that is

arbitrary or capricious, one that is without a n:asonabie basis or dearly wrong.
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Pembaur v. Lels (1982), 1 Ohio St.3d 89; Wlse v. Ohio Motor Vehlde peafers Ed

(1995), 106 Ohio App.3d 562, 565; Irr rs GW(1992), 83 Ohio App.3d 460, 466. On the

questlon of whether the Baard's order Is In accordance with law, our rsvie„v is plenary.

See Gert. Mators Corp., supia, at 483. -

As noted above, the nefenee appointed by tln Board In tlvs case ana[yzed

the answers subm8bed by the respeatlve school dfsMds to the severrteen questfans

enumerated In Ohio Adm.Code 3301-89-02(8) and the ten addttlonal facDors Iisted .In

OhIo Adm.Code 3301-89-03. Based upon this analysis, the naferee ultimately

nscommended that the transter be approved because the benet8s of the bansfer to the

studenta in the Four. MUe Area outweighed any penceived detrimental eQec cn the

Cincinnatl Ctty School Oishick The Boani, however. nOcted tlUs nxommendaiian. In

so doL1g, the Board enumerated Lour spec5tc giounds in support of Its decdsion: (1) that

the shdents In the proposed transfer were being approprfatety sen+ed by fhe Cindnnatl

Cty School Oisbict (2) that the bansler wou(d have a detrimental impad on the ftcai

and educational openation of the Cinainrtad CRy School l)ishict (3) that mainEenance of

extsting city school district boundaries is cn'tlcal to the sbbiUly of such schooi dIstricts;

and (4) that the trarWer would result In•6u=eased raeiai isoiation.

The Board is not raquired to accept a mferee's recommendattan to grant

or deny a requested transfer of farribory. See Ferrborn Clty Schao! Dftfriot at 4228.

FEowever, when the Board rejects a n3(eree's recommendabon to approve the trensfer, Pt

must be presumed tlW only those specitic 9rounds Bsbed by the Board pmvided the
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basiii for its deoision and Ihat ather possible grounds (even W supporced - by some

evidence) were rejected.

Thus, conslstern with the generai mandate fhat a Wal court defer Go an

administratlve agenay's resolutieon of evideniiary anNgats, the trial aourt should ifntit its

review to two basic questlons. First, ans the specUfed grounds fin ihe Baard's decision

supported by reUable, probative, and substat6al evidence? See Ohto 'rr7stcdcal Soc.,

supra, at 471 ('(tme agenqs order sundve,s the fust prang of the common pleas ooun's

review if the court flnds tlW ft evidence ft sgency reded on Is Indeed 'n3lfable,

probatim and substantial'). (Emptasts added.) Second, are such grounds Iegalty

suiflcient to support the Board's determirurlion? In otherwortis. are the n3asons that the

Board neted upon legady sufdciert to overcome the uncontradicted enidence In support

of the transfer. WhiN tlft pwess lnvoives` alirtated reweighing of the n3levant

evidence and fac6ors, a tcial court may not simply substBute its judgment far fhat of the

Board.

Here, as evident finm Its decision as a whole, fhe trial court did not 6mit Its

Inquiry to a detenninatfon of whether the grounds specMed by the Board wers

supporbad by the facbual record and legally scdfa3ent m support ft Board's

determinatlon to deny the transfer. Rather, the triat court placed tlseif In the role of the

Board by engaging in a pompfete rewetghing of the evidence and nagutatory facbors and

by aorrifnq to its awn, lndependent conclusion as to the propriety of the transifer, a/beit

the same conclusion neachad by the Board. Moreover, In so doing, the trfal court
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spedifcaify reifed upon several additlonai gcnunds not refted upon by, the Board that it

Ibund weighed againat the transier. For example, the ttiai court found that (1) fhat the

Forest i-61ts Local Schooi Dtstrict was at or near capadty and iMghf have trnubie with an

trtfiux of addBional students; (2) that the tax revenues gained by Forest mis amaunted

to a windfap; (3) that even iE Ihe hansfer wen: aildixed. the chOdren would stlA be

gwgmphicaUy isaiated fram the nsst of Forest Hrlla Local School District; and (4) tl%at

the parents eliose Oo move inta the Faur MOe Area knowing tlmt It was witliin the

Cindnnati City School Dist►ict Several of these findhga direcHy contradtct those of the

referee. More imporqntly, none were nsfad upon by the Board In meldrg b decasion.

Thus, by completely mweli;^Wtng ft iac6ors and by *ying on addMonai, independent

grounds not fmkg ft basb of ft Boaid's decisim the trtai court exaeeded the

scope of its mview beyond that apbwed by taw and thereby abused of dtaerefion. Cf.

OAiersay'ied Bena rR Plans Agency, l= v. Dwyee (1 a, 101 OFdo App.3d 495 (trial

court commfts abuse of dtscxetlon when t appNes the wnsrg sxandard of n3view in an

adminisiraWe appe4

Moreover, to ttte exbent that Ihe tiai court nnriewed ft Baard's grounds in

suppori of Ra deteaninafion. we find ttu# the trial eourt abused its dfsarstton In iindng

that the Boarti's dedsion was supported by reitahle, pnObaWe, and su6siartifai evidence

and In acconiancx whh law. As nmre Nliy axpiained below, ardy two of the fcur

specified grounds {the Qsral and racial knpaat of the transter) are legiHraeea faeto+s

weighing against the transfef in this case. Flawever, the evidence only supports a
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finding that the Bscai and rad®I impad would be de mirrlmis. As such, we find that

neither of these grounds. alone or logether, are Iegaily aotlqcW to support the dectsion

of the Board to deny the hanster.

As noted above, fhe Iirst gmund for the 8oani's dectsion to deny the

transfer was that the students In the Four hAqe Road Area wem 'prasently being

appropdately served by the qneinnetl Cty School D1shid' We find, however. that such

a wnciusion is not supporbed by nWie. pmbatlve, and substartial evtdence. and more

importantly, is not a faaborweighing agairut the hansfer tn tik case.

AppeNees rtmatain tthat Cw 9osrd's condusion in fhis ngand is supported

by the evidence conceming the educational ppportunitles availabie to the students

ltuough the Cincinnatt Cfly School Oistrict In perftlar. appalteea notie tlW the

Cineinnatl CILy School Disbict pmvides al6amattve and maqnet schoois, induding

Monbessori and Paidela prograrns, anavekbie in the Forest HBqs School Dtstrict.

AppeUees also note the ninety-five per+cent af b sWdents at is coliege prepatiory high

school. Walnut Hpls Kigh School, go on to colkge.

The necord indicates, however, tliat not everyone can taice advantage af

these opportr.adties. For example, only tlmse students vdo pass a qusffying exam can

attend Walnut IfiUs High Schaol. Mo2over, the record indicates tl* ihose students of

the Four Mfle Area who have bilcen advantage of aibpmative opportundbes face

fonnidabie trsnsportadon ptoblems. For example, one student who attended an

aitennative high school for its Paideia pnogrd[n, testified tluat he had to catch a bus at
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6:20 a.m. for a thirty niinute rlde Fo the Walnut Hqls an3a. where he wouid wait 6etween

1Ettnen and foRy.Bve mPrndea for a second bus tlhat would take hirri to hts high school. At

fhe end ef the day, the bus wouid dtvp han off approximatety ons mAe away fmn home

and he would have ia walk hame aiong a busy strset wilhout sidewalks. ft took him

approximabeiy- one haur and faty-five minuEes to get home from school. Similariy, -

another parent tesittied that her child rode ft bus one and onefialf hmus eadh way to

attend a classroom for multl4tarxicapped studerds in the first and second grade.

ahrrost every parent who besdfied about senKOng their students to a scuoal cther then

that assigned to the r-our MUe Area opassed dwaasbcdon wnh 1! ►e hanspartatian

provided by the (9nchasaG City Sdhod Ois'iCL And no panrent of any diild who had

I

aeanded an altemaWe school tesMW to Qo coritrary.'

Mora importantly, ttthe Board's conchaton ihat ft Chxdnnatl Clly Sdioal

pkotd Is 'approprfabely servtng' the shidents in the transfer area ts, at best, a neutrai

facbor hi deddfnp whather to praet or deny a transfer. Whee the 9aards eondusien In

tMs regard nsndera peddonera' mqueat far a transfer leas compeqing than a condusPon

that the Cincinnati Cily &:hod 0'istrict was inadequatety senring the sfudents, such a

conclusion does not, RaeQ, aTmmafively weigh against approving the harafer Nothalq

in R.C. 3311.24, Ohio Adm.Code 3301-89, or ihe case law indicates tlW a bansfer must

° In faaC anly twa Pmnts tesWled In eppootlan to Ihe eansfw. One was a teachv in'the Clexfanad City
Sahod Olehiat tlx etMr way tlr 5pouse aF s Eeeatiar h ft dist1"t 8ath pxsnls le~Ihat tlWy ware
htppy wBh the eduaatlon thely ddldrmt ware ieadvtnp in 1he CYxUuud City 8ahcal Oianiet 9oth also
inedalad. however, tlnt Ihey sxpeded tlwt Ihdr dauf wouid aGend Wakwt k911s F>igH Sehaal, tlm
cdage prepa-Aory hph sd1001 feswved fof top pdbm6M a6udenta.
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be predicated an the inadequactes of the pn^sent schooi disft and nothing indicates

that a transfer should be derned as long as the pn^sei^t sahcol dlstrie! is "appropriately

serving" Ute affecbed studerns. The retevant inqaGy ts not Itmited to the approprfateness

of the pnssent sehcol district, but must also inchide vrhelher suCit sludents would be

beder served by the n:ceNtng disttfcL Slmpty put, the fact that the students of the Four

Mite Area are •appraprfately served' by the CiRcftratl Ctty Schod OisbiCt does not

weigh against the hanster If the sauterrts rruc8d be better serred in the Forest HiUs

S<hool 06tr9cL

Here, the eviderKe cvwMwhhVy Indcges that the studerft woutd be

better swved by the transFer, especiaAy cor ►sideiing Cn saNal and community factors.

As this court has noted befare,'1t,is appcapctete for fhe board to constder both fha s+odef

and educatianal needs of ap affected atudents" and tliat promoWg a'sense of

corrsranityr' Is a valid ground for seelsing and granGng a bwWW. (Fmptmats added.)

Gar/fedd Ms.. supr8. at 329; sm atso, l.evey v. SCate Btd of Educaftr! (Feb, 29. 1^'i).

Franfdin App. No. 94APE084125, iuugporbed (1995 Opinions 749) {eviderm that

transfer would have a positive effeci upon sMents who wished to parHaipate in co-

cunicular and exttaauticular ac"es in ft neighborhood supporbad transte* Here,

the n=_Peree found that these sodai, exbacunicuiar tactors could not be ignored and

weighed stro rgly in favar oi a hansfer.

To qve ln Andersan ToHmahip wltlt nxxsatlonal fadQHm
rtuuticapa{ pograms, * setvicm shopping. &quzt ►es.
aAural actlvHtes, etc., assodated w4h the Anderson
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Township community, but to travsl to the Cky ot CkcnnaH
for aducattond aervkes Is an unner.essary hnoonsistan.y. ^-

i

"' LasBng fdendshipa am alao fanned ehreugh duha, spoft
and exbuurladar acHv&s, tlowever, Eacause cf e6ene
inqnvenierx.e assodaWd yvbh the knplty OsWnm and
bavel times to Gndnmd Pu6Rc SahooK ft Foaa AAlte aaa
studenCs not amdq ara deprived of rneerdnpU inoeractian wbh
studenls wh9e a#1 1g Ckx*wW•PubNa Schools, Eut they
also face lsofadlon and ans denied the oppon3unily to develop
fud neWfionstdps wnh dsk Andeson Tawnshtp nsV6ors.
[RefereePs Weport at 39-41 j

Nottung in the 6oaRYs tesoWHon, induding ftndfng tlmt the Cindnnad CiLy School

Disttict appropriately serves the atudents of tw Four Mtle Ame, addresses, let alone

aonfradicts. dhe netkiree's concLsian tliat the Faur Lipe Area studenb would be better

aerved if the tranafer were approved. Thus, we *pd tliat tl'ie Board's conclusion tltat the

Four Mtle Anea sdidents are befng appropriately sewed by the Cinchwrad Gty School

Otstrict is not suPporbad by n:Uabb, pmbaHve, and suhstendal evidence and does not

weigh agsinst the tanafer In this case.

The Board's second gound for derrying tha hansfer was that the '7a.as of

valuation ht the requesbsd tansfer ema would have a detrimerrtal impad an the fiscat

and educattanal opecation of the {incinnatl Ciqr Schcol Dfstriii' The evidencx,

however, indtcatea that the annuat loss in n3venue to the Cindncmtl City School disbict

if the transfer were appraved equals apprwdmately $422.00O. an arrant constfhWng

thirteen one hundredths of one percent of the dishicYs over 5300 rtO6on annual budget.

-4809-

I



r

No. 98l#P-1251 19

While John Concannon, the generai counsel for the Ctndnnad City Sdmol Dlshict,

testlRed ti* such an,a`maunt was signiitant, aspec>aiiy aonsidedng the 'dtscretionary•

partlon of the anrlual budget, he did not desaibe, In any delalt, how the loss of this

comparathrely Iimited amount of money would detrfinentaqy impact the educatlonal

opbraticn af the Ctncinnatl Cty Schaol Distrid Thus, despite Concannon's condusnry

tesfimony to the ear*ary. we Md that evfdence shows that the fiad knpact can, at

best, be descs&ed as mirrimal.

The Hoani's thud shaEed ns3san was 'that main6anance of city school

d3siricis boundaries is oitlcal to the stability of such schoof cOsVicts in order to assure

m=MU long-range planning and to mad subs^ harm to Ihe relinquishing cty

sdhool disbict" We frnd, however. tlmt aurh a vague a-ld general statement Is not a

legaNy vali^d n:ason to denyuV a transfer in this r,ase.

We have recogntaad that the Board Is entftled to consider ap relevant

fac6ors, not meuiy the facbors iSEed tn atuo Adm.Code 3301-ft see Fa&fiom GTy

ScAooi OfsW4 srrpra, at 4227. htowever, the bcUors considered by the 6oartd must not

be Inconsistent wbh the purpose of R.C. 3314.24 or the specific pmvisions of Ohio

Adm.Code 3301-89. The entire purpose of the transfer process Is to detertnine whether

and when to afhar school. dtshict baundacies, and nothing in R.C. 3311.24 or Ohio

44m.Code 3301-89 indicabes that maintadft existing city Sohool district boundaries Is.

itse[f. a factor weighing agatnst a tansfer. In far.t, the only n3iated pmvision. Ohio

Ac1m.Code 3301-89-Q3(Sx7). fxavsies thad long standing sctool boundaries shouid not
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be changed '!f subslant/a! uphaava! resuRs because of long-held loyalBes by the parQes

hvofved." (Emphasis added.) Hena, tlwe was no indicsl<on tn tlm 8oard`s resoltffion or

in the evidence that the residents of the Four Mile Area have bng-heid byaities to the

CindnnaH City School DIsMcG ,

More importantly, Ohio Adm.Code 3301-89-01(F) mandates that each-

transfer request is to be "cnnsidena3 upon ifs meriL" (Emphasts added.) Thus, a

dec9sion to `grgnt or deny a hansEer must be b8aed on the spedfic facts and

cmunstances sunnuncOng te prnposed transfer itselF and not a general presunPtion

agaimgt changing cfty scimol disMct bourdaries. Notlung In the 8aartt's resolutlon heoe

kxffi=tes how the matnbanance ofi Cm bounderies of tl1e Cincinnali City School Disaia

in qenerai. or ttase specMra9y at tssue here. ace c=itid to the dtstrinfs soabMty. long-

run planning, and avoidance of substantlal henn.

FmaUyr, the Board's f6urfh staEad n3asan fn aupportof Its deciston was that

the 'transfer would result In an inaaase of caciai faolatiOn.' We find, hewever. that the

evidence only suppotts a condusion that such an imPad wauld be de m**nI% It is

unconbtyverted thaC (1) aocording to fhe 1995-1996 Cindnnatl CIty SChaol Distric.t the

Ctncinnad City Schcoi DtstdCt had a mino* Percentage ef 70.96°J'o: (2) that a transfer

of the twenty non-minority students from the Five Mile Area woLid nesuR In an lncease

in the minority pementage at the dndnnati Ctly School Dtstrici to 70.978%. an kcease

of oniy .028%; and (3) that the minorAy student Percentage afbencdng the QncifvadI C+hr

School OWct has inasased by more than one percent per year and tht this bwnd is

4811-
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likcely to contlnue Into the fon3seeable future. Thus, as tlm roferee pointed out the racisi

impact to the Cindnnatl Cily Sdtooi District of grandng the trarafer Is over thirly-nine

times less than the annual h+end.

The trtai couR. apparently recognizinQ ft do mr►unia racal efi•ed of the

proposed hanafer, found tltat ihe racial hpad had the poDentlat to be waaEer because

cf the possdbilfty of RAre development in the Four luste Area. Under fts anaiysis, the

Four Mile Area would corrtirxo to develop arsi, theredcre, would 6kety contain nwre than

twenty non-minoft siuderytb in the fuhua. However. the eviderm does nt support

such a conckision. The only witness to traft. based uPon personal knowtedge as to

the potenttai for future devetopment In ihe Four Mqe Arsa, was JoAnne Scfu+einer. one

of the petltioners. Schreiner WsfHed tlut fuRue development In tbe proposed bwsfer

area was iimibad because moat of the.undeveloped land was uIWAUble for buiiding

because of Ra bopography and becauae much of t was owned by the Ardhdioeese of

Cindnnatl or govemmenEal entdes auch as ihe Anderson Township Greenbelt

Committee and liamrlbon County Library. She bestilied that there vrere only eight-to-ten

vacwnt lots in her subdivistan. Whpe John Concannon bsffied that the area was one in

which "a number of homes were being bupt, he based ft opudon on what he beHeved

he had heard in the prior tesffmony at ihe hearln9 and not due to any personal

knowledge. More importantly, the trEal courts candusion as io the racfai impact of such

deveiopment is pmmised on pure speeuiatlon as to the radai maiceup of ihe area In the

fubure. Thus, there Is no evidence fhet fubue developmant of the Four IIADe Area would

-4812- '
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resuit In a greabar mdai impact. In aum, the Board's Bnding that trander wouid reauit in

other tlian a de miMmis inaease of rada! isolatlon is not aupported by mqable,

pnobative, and substartiai evidence and the Oial court abused its dlscratbn in so tinding.

As the above anatysia iciftates, the bx staW grounds ngftd upon by

the Board canndt support Rs decWon bn deny the hransfer in ttft case. We &nd tlat the

de minimfs raciai eitect a minimai tiseai etfact, a neuta( pr,ctuslon concwming the

adequacy of the Cindnnai School Dishict and an invaid presumptlon aqainst al6acing

dty school district boundaries do nek as a matter of taw. pmvide a legally sufficiant

basis to deny the transfer in this wse. As a resuit, we faxi appeBarfis' second and tdud

assignments of emor to be weli-taken and sustained. We raverse the decistan of the

FrankUn County Court ef Conanon Pleas and nuaand the ntatEer to that court with

insttttctions to vacaht ks eacder desasion aRGminp U. decdaian of Ihe Sb3te Board of

5duca6ton and to enhsr Judgment reversing the decis9on of the State 9oard of Educatlon

and aniering 4hat the ttanster be appnnred.

.ktdyvnerrt laversed
and lemanded wllh ErmhntxPar'ts.

DESHLER and TYACK JJ., cnnau:
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