_ In the
Supreme Court of Ohio

RICHARD and JOANN BARTCHY, et al., : Case No. 07-411

Plaintiffs-Appellees, : On Appeal from the
: Franklin County
V. Court of Appeals,
Tenth Appellate District
STATE BOARD OF EDUCATION, et al., :
Court of Appeals Case
Defendants-Appellants. No. 06AP-697

MERIT BRIEF OF APPELLANT STATE BOARD OF EDUCATION

TIMOTHY M. BURKE* (0009189)
*Counsel of Record

EMILY T, SUPINGER (0074006)

Manley Burke

225 West Court Street

Cincinnati, Ohio 45202

513-721-5525

Counsel for Appellees
Richard and Joann Bartchy, et al.

DAVID C. DIMUZIO* (0034428)
*Counsel of Record

JENNIFER B. ANTAKI (0072165)

David C. DiMuzio, Inc.

Suite 1900

1014 Vine Street

Cincinnati, Ohio 45202

513-621-2888

Counsel for Appellant
Cincinnati School District, Board of Education

MARC DANN (0039425)
Attorney General of Ohio

WILLIAM P. MASHALL* (0038077)
Solicitor General

*Counsel of Record
STEPHEN P. CARNEY (0063460)
Deputy Solicitor
TODD R. MARTI (0019280}
Assistant Solicitor
REID T. CARYER (0079825)
Assistant Attorney General
30 East Broad Street, 17th Floor
Columbus, Ohio 43215
614-466-8980
614-466-5087 fax
wmarshall@ag.state.oh.us

Counsel for Appellant
State Board of Education

CLERK OF COURT
L_SUPREME COURT OF oHig




TABLE OF CONTENTS

Page
TABLE OF CONTENTS ......ooiriiricrtitiiicimeseseeirenasstnrsssssorsesesensessessosassasmssnensasessssesssessrsasesnes i
TABLE OF AUTHORITIES ..o reree e esresesse e b esesne st s besssnens e snssssesassseneesesse s v
INTRODUCTION ...oveciieiiniiieeescrteesesesessssecestsesssssessessssesssnsesssssesssssssssessessesasessersessessasseasssssnssses 1
STATEMENT OF THE CASE AND FACTS ....coimiiirienmininicnminmoisomisessmiesioris e 4

A. Four sets of Property Owners petitioned to move their houses from the Cincinnati
School District to the Madeira School DAStrCt. .. ..ccvoveercciinciciiccnciesee e 4
B. Neither of the affected school districts supported the change............cocooovvinviiiciiiins 4
The Property Owners produced no evidence of educational justification.............cceevniennin. 5

D. The Property Owners instead asserted non-educational reasons: community affinity,
perceived isolation and financial aIN ... 6

E. The Hearing Officer recommended against changing boundaries, the State Board of
Education agreed, and the Common Pleas Court affirmed .........ccoovvvvvninnnninne s 7

F. The appeals court ordered that the boundaries be changed based on non-educational
CONSIACTATIONS 1..vveeeeviveeeeevesseriassarressesessssisssessessensesrsasessasseaseaseasesassessnsrsens e smesesnnesmesresnrennsnnss 8
ARGUMENT ... ciriecrcieresssians s st s s ssras b e s e s sra e srsr e s e s amr et s san b s era s mas e aas s brnnarosanaabriasssasbbessn 9

Proposition of Law of Defendant-Appellant Ohio Beard of Education:

Residents seeking to tramsfer territory between school districts under R. C.

3311.24(4) have the burden of proving that the transfer would further the “present

and ultimate good of the pupils concerned” under Ohio Adm. Code 3301-89-01(F).

That burden is not met if the Residents provide no proof that the transfer will produce
educational benefits 10 ary SHUAERES ........cccocviinviinminiiiiin st s )

A. Ohio’s general policy is that disputes over school district boundaries are to be
resolved on educational METit...........ccccevivrinecimerccmmr s s sbe s 9

1. Changes to school district boundaries have great economic and social impact, and
disputes about those boundaries are diviSIVE.....ocvrirvimiiin e, 9

2. Changes to school district boundaries have great economic and social impact, and
disputes about those boundaries are diviSIVE. ..o 11

B. The Court of Appeals improperly gave primacy to non-educational considerations,
and those considerations threaten the stability of all Ohio school districts......occooeiiniinn 13



1. The Revised Code subordinates residents’ preferences to educational merit ................ 14
2. The Administrative Code focuses on educational impact ... 15

3. Considerations of financial gain and “community identification” threaten the
stability of Ohio school district boundaries, as Ohio school lines frequently differ
from municipal BOUNArIESs ........c.cvcmivcmiii s 17

4, Courts across the country hold that residents’ personal preferences are not
sufficient justification for changing school district boundaries........coovrenvoincnncion 18

5. The appeals court substituted its judgment for that of the trial court and the Board
of Education, but the standard of review required two layers of deference.................. 20

C. The precedent set below, if affirmed, would add to the problems facing Ohio’s
SAUCATIONAL SYSLEIML....viviteiirtiriiii it s s e 23

1. The decision below will prompt additional petitions to secede from urban
school districts, diverting those districts’ scarce resources from productive uses ......23

2. The standard used below, by deferring to owners’ wishes, will complicate local

PLANNIIE «.ooceerccerercnreniees st bes s rass e d s sa s s r e A n e P PR SRR 4 S ns pnansas 24
CONCLUSION ...cooveeveeeeecesesesasesessssssebssaasessssssstnessassessesneassrastssssassnsssastosantsnssnescssassasssnssssnsasensss 26
CERTIFICATE OF SERVICE ...ooocovecoeveeessmseenseessesesssssssssssssssssssssssssssensesssnmesssscesses unnumbered
APPENDIX OF EXHIBITS

Second Notice of Appeal of Ohio State Board of Education ... Ex. 1
Judgment Entry and Opinion, Tenth Appellate District........oocoeomiiiiiin, Ex. 2
Decision and Entry Affirming the Order of the State Board of Education, Franklin

County Court of Common Pleas........ccomiriimminme e e Ex.3
Resolution of State Board of Education denying transfer ............covvevinninciincinnnn, Ex. 4
Report and Recommendation of Heating OffiCeT ..o Ex. 5
O 1< ) 1 027 OO U OO PIUUP OO PP PITPPPS Ex. 6
1= S O 15 3 1 R 1 (OO OO OO OO P PP PP PSPOPP TR TIR Ex. 7
2B T 1 3 1 07 SO OO OO PPV TP P ORI TSP PSS Ex. 8
L O 1 1 U T ST OO ST PIUUUPIOUOPROPIP PP PN Ex. 9

i



DAC 3301-89-02 ..ot i st b e Ex. 11
DAC 3301-89-03 .t bt b e r et et sse e Ex. 12

Schreiner v. State of Ohio, Board of Education (10th Dist. Nov. 9, 1999),
Case NO. OBAP-1251 ... ieeierritrirercrnsrrnrre s issts s sresrn s e rn e asnssnssne s Ex. 13

il



TABLE OF AUTHORITIES
Cases . Page(s)

Bartchy v. State Board of Education (10th Dist. 2007),
170 Ohio App.3d 349, 2007-0Ohio-300.........cccocrivmminmmm s 8

Board of Educ. of Rossford Exempted Village School Dist. v. State Board of Education
(1992), 63 Ohio St. 3d 705 ..o s s s e 20,22

Board of Education v. Boehm (1921),
102 ORIO St 2921 uvireciviereeriereeeeoererrtes e eee et rrer e tsr et s saeas b tass s baba e s b e b sbs s rasas o basesran e ronsagsbentases 12

Board of Education v. County Bd. of School Trustees (Ill. App. 1958),
IS NLE. 2 378 oeeieciereeeren et ete b b et et sae e e eren b a s bR A bR b AR R e e rent s 24

Brown v. Bailey (Ky. 1931),
BT S .20 58 oo et e eeree s v a et ke et a et R e At A SR e ba A s AR s ae e n et e raR e e 19

- Carver v. Bond/Fayette/Effingham Regional Bd. of School Trustees (1ll. 1992),
SO INLE.2A 1273 e eiorieeieriorvreeesesesncessessessessessentes s tsaass s sasasasnssana e sssssassasassassssasesnsnees 18, 19,20

Cincinnati City School District v. State Board of Education (10th Dist. 1996),
113 Ohi0 APP.3A 305 ..c.vierrcreeiieciris ittt et bt b 4

Cline v. Martin (5th Dist. 1915),
5 Ohio App. 90, aff"d (1916), 94 Ohio St. 420.......ciirirriimnnsc e, 10

Davis v. Ohio State Board of Education (1968),
I3 0RO SE2A 2o iverirereseeiisieseerecesstas e s asseses st rae st eesea s eesessaaa s sas iR esan s anaeasenaenseranasbontes 12

Fixmer v. Regional Bd. of School Trustees (11l App. 1986),
GOT NE.2A 152 cieeieieisinieseeseeressssesas esssssseses snmeeerssssssssssstsassssvsssssanssssesanssssasuesasrsacss 21,22

Garfield Heights City Sch. Dist. v. State Bd. of Educ. (1990),
T1 ORIO St 30 590, . ieeiiieeecreriesesasss e s ernree e seree e rees s erereiasae b ra s s e b as s e eR e b s sd e RS s nR s s 24

Gigandet v. Brewer (1938),
SECT 00 o R T .15 TV OO O OO OO PO TS O PSRRI ORPPPPSRVPIPTOPPRTI 10,12

Hicks ex rel. 528 Petitioners v. State Bd. of Educ. (10th Dist. 2003),
L0 R IO 1 Ts X 8 G T SO OO UR OO OO PUSSP PP IPEPPIPPRPPPRTPPIRY 21

In re Annexation of Part of Donnybrook Pub. Sch. Dist. (N.D. 1985),
FOS N2 514 et sa s et sbs e e aae oAb e e e A e e n A e e s s e e e 21

iv



Cases Page(s)

In re Freeholder's Petition of Roy v. Bladen School District No. R-31 (Neb. 1957),
SANW.2A 119 o cercicrirrecriressn e et s s snss e rse e sree e nm s nesnda e sa s e b oA e bbb e bsne e 19, 20

Kneale v. Jennings (1924),
T11 ORIO St 837 eeeeiiiiresiireeisrerrseraesssreesaes s issssseeses s e e st esbssestsrsesesraasssnsssennstassessoossanens 12,21

Kumley v. Polk County Dist. Boundary Bd. (Ore App. 1985),
FOO P 2A 562 ..o e evcre s sac e st s s r e e R R oAt E S e RS et e e e b n e bn e 21

Mathews v. Board of Education (8th Dist. 1917),
8 OHIO APD. 206 o.eerreeeiirriomiconnressisiss st sss e ers st e e e et 10, 13

Ouakdale Community Consol. School Dist. v. County Bd. of School Trustees (Ill. 1957),
145 NLE.2A 736 iniceerieirecierresisesiscessesssesnessesesessesessessentsnssuessssssssrsensessassssssnensisnsssons 18, 19,20

Oelrichs Sch. Dist. 23-3 v. Sides (S.D. 1997),
SO2ZINLIW.2ZA D07 .o ceere e reeverrs s s irastsesssenerane s essaesessassreba s st bssasssosbsarsnssasassrnnssntansesens 19

Rapp v. Bethel-Tate Consol. School Dist. (12th Dist. 1937),
S8 ONI0 APD. 126 et e s 12

Ross v. Adams Mills Rural School Dist. (1925),
113 OHI0 St AB0...uvvvriieereiieriieeserireeeessresssassar s ises e sasiesssses sssnessssstrsssssnasssraesssnnes 12,13, 20

Schaffer v. Weast (2005),
SAG TU.S. 4D o oreieeeeeiereseereeasebseras e b e bt e e e e s e b RO LSRR A SR A SR ed s e R e e aR s s an e na e e e e s 21

School Dist No. 119. v. Stiehl (111, App. 1959),
FOT INLE.ZA 28.eeiieeee o ieieeovirssrseersreeisaeestt e s st aasmressrassrbesasese sasaeabae s s san s e e san s e evamab T srasaearasessrseesins 25

Schreiner v. State of Ohio, Board of Education (10th Dist. Nov. 9, 1999),
Ca56 NO. OBAP-T125T 1oorieeiiiiceneeeseeer i vsssrerssas e s stes s se e essaeeseen s rsaa b rabs b ety shms s snn st s aen s snnnanen 4

State ex rel. Maxwell v. Schreider (1921),
103 Ohio St 402, icieirriicire i seeee e sst e sses a s e s s st b s e b e sana e naseranabeens 12,13,21,22

Union Title Co. v. State Bd. of Educ. (1990),
51 ORI St 30 189 et rrissisretseeseseseesarstssseseraera s s ehbe st e beaas b ea s s R e s a s e et nr s 12

Youngstown Sheet & Tube Co. v. Maynard (10th Dist. 1984),
22 Ohio APP. 3A 3 oo e e s e 21



Statutes and Rules Page(s)

Am. H.B. 212 (1015t G.A.), 126 Ohio Laws 655 ... e 11
TIL Rev. Stat. 1989, Ch. 122 ..ot ninsoneis et s e nes s s ssa e e e s ssabasssnanas 20
Neb. Rev. Stat 79-403 (4) (1955) oottt st nss sessssnesssas s s nresases 20
Ohio Adm. Code 3301-83-01(F) ..ccvvrcimnmncimmeiiniciis s ssssissasssrasssssnssens 1,9,15,21
R.C. Chapter 3311 ot nas s st b e s e e e s 14
RuC. 331100 iiuiiireeecteee e aesssras b ene b s sa s e e r e e bR RO R AP b R bbb b e et eRa e 15
RLC. 331122 ittt basas s s s s e bbb e e S 14,15
RuC. 3311231 st e s ass sbsats e as s e e e s asasoes s 14, 15
RLC. 331124 sttt ree e raes s sas e e es s s a e s s b s R R o a e e A RS bR R e R s s s e ee s b et s 4,14,18
RUCL 331T.24(A) ouiiee oot sesasias s s bns s sa s bbb s s R b e 9
R.C. 331 138(A) ovvuireeneeerernecenmnemssasisssessrssssssossaesssesses sessas s ssss e sasssasesastsssasessnsessnnsssasisastsoss 14, 15
Other Page(s)

Brigid Schulte and Dan Keating, Closing Student Gap Opens Door to Conflict, The
Washington Post, Sept. 3, 2001 ... 23

David L. Weimer & Michag! J. Wolcoff, School Performance and Housing Values: Using
Non-contiguous District and Incorporation Boundaries to Identify School Effects,
National Tax Journal, 49, 10. 2, 231-252 ..ot 10

Debby Abe, UPlace, Tacoma Schools Fight Over Turf: Some Parents Want Territory fo
Switch Districts, Tacoma News Tribune, May 22, 2004.................. ettererereeraa it rrenrraes 23

Del Jones, Location, location, location: Better schools mean higher property values, Home
buyers go shopping for schools, USA Today, May 135, 1996.......ccoininniiniiniis 10

Donald R. Haurin & David Brasington, School Quality and Real House Prices: Inter- and
Intrametropolitan Effects, Journal of Housing Economics, 5 (1996) ......occorvvviniiinnnne, 10

Gregory S. Brown, Getting Around Brown: Desegregation, Development and the
Columbus Public Schools 136 (Ohio State Univ. Press 1998)......cvvvvnniininiinincnninn, 10

Ohio State Board of Education, Milestones: a History of the State Board of Education of
OBI0 (1989) 1o.oecirireeeinricearetstisncseset s bbb s R s 11

vi



Other Page(s)

Randall C. Archibold, Wanting Better Schools, Parents Seek Secession, New York Times,
Jan. 28, 2006........coveiririnirerinneernereesesssessinseniessssnn et reenerrera e aa e eaa b ea s aetare et ren s rbees 23

Steven Garasky & Donald R. Haurin, Teibout Revisited: Redrawing Jurisdictional
Boundaries, Journal of Urban Economics, 42 (1997) ..o vvcivcnicninromicsnsnsimeninncens 10

William T. Bogart & Brian A. Cromwell, How Much is a Good School District Worth?,
National Tax Journal, Vol. 50, no. 2 (JUNE 1997) ic.vvriicimcnierrecrcreee et 9

vii



INTRODUCTION

School districts are designed to serve the best interests of students, not property owners.
Thus, when property owners seek to change school district boundaries—i.e., to transfer territory
from one school district to another—the State Board of Education focuses on the educational
benefits or educational losses that the transfer would involve, Accordingly, the key regulatory
provision governing the redrawing of school district boundaries states that the State Board will
give “primary consideration [] to the present and ultimate good of the pupils concerned.” Ohio -
Adm. Code 3301-89-01(F). To be sure, financial and operational effects on both districts are also
considered, reflecting the reality that financial effects lead to educational effects. But the focal
point remains the educational benefits to the students involved, so requests to move district lines
should not be granted when students will not benefit.

By this standard, this case ought to be an easy one, as it involves a redistricting request that
involved absolutely no students, and thus no educational benefits. So it is not surprising that the
State Board denied the request. But the appeals court nevertheless overrode the State Board’s
decision and ordered the transfer on the erroneous theory that the property owners’ wishes were
enough to overcome the lack of educational benefit.

Instead, the court below not only improperly shifted the focus from educational benefits to
financial and other factors, but worse yet, the court found that the financial and other interests of
the property owners outweighed the interests of the school districts involved. The appeals court
moved four homes from the Cincinnati school district to the suburban Madeira school district—
thus enhancing the property values of those homes, while siphoning tax money from the
Cincinnati schools. This result, and the erroneous reasoning that supported it, threatens all school
districts, but especially large urban districts, with the possibility of losing territory to serve

property owners’ wishes rather than the educational interests of students.



The facts here leave no doubt that the property owners involved are acting as just that—i.e.,
as property owners—and not as concerned parents. Only one of the four homeowners has a
school-aged child, and that child has always attended, and will continue to attend, a private
school. The property owners here, Plaintiffs-Appellees Richard and Joann Bartchy and three
other sets of homeowners (the “Property Owners”), cited their desire to be in the Madeira school
district to enhance “community spirit,” as they were in the Madeira city limits but not in the
school district. But they were in those city limits only because, a few years ago (in 1996), these
same homeowners sought that annexation, apparently under the mistaken belief that it would
automatically move them into the Madeira schools. And along with “community spirit” and other
less tangible factors, the tangible financial motive here was admitted: a Property Owner
explained that “he assumed that the fair market value of the four homes in the proposed transfer
area would increase if the transfer is approved . . ..” See Report and Recommendation of Hearing
Officer (*Report™) at 17.

On the other side of the equation, all of the school boards involved were either opposed or
unsupportive. The Cincinnati school board strongly opposed the transfer, pointing to the loss of
taxable property and to the lack of educational benefit. (And the Cincinnati school board has also
appealed to this Court.) The Madeira school board said that it was “not initiating, soliciting, nor
encouraging this request™ and noted that it was operating “at or near capacity.” And the State
Board approved the hearing officer’s recommendation to deny the request.

The appeals court’s error in siding with the Property Owners here, moreover, is further
established by the failure to apply the appropriate standard of review. Administrative appeals call
for deference, under R.C. 119.12, even at the common-pleas level. That deference is further

magnified at the court-of-appeals level, as the appeals court is to ask whether the common pleas



court abused its discretion in finding that the agency decision was supported by reliable,
probative, and substantial evidence. The appeals court found such abuse, and found a lack of
reliable evi_dence, because, said the court, the Cincinnati school district’s evidence of financial
loss, given in answer to a questionnaire from the State Board, was not sufficient, But the appeals
court Was wrong. That evidence was both sufficient in and of itself and also because it must be
considered in light of the fact that the Property Owners bear the burden here, and they offered no
concrete educational benefits to support the move. Their mere preference is not enough to shift
the burden to the Cincinnati district, especially when no one disputes Cincinnati’s financial loss.
To be sure, the dollars involved may seem low relative to the size of the large Cincinnati district,
but that is exactly the issue. Allowing property owners to unilaterally change school districts
opens the door for large districts to be constantly vulnerable to many “small” carve-outs, no one
of which will bankrupt a district alone, but together could add up to great losses for urban
districts, whose large size also means that many parcels border suburban districts that may offer
higher property values to homeowners who achieve transfers.

For these reasons and others detailed below, the Court should reverse the appeals court,
and it should reinstate the State Board’s decision to focus on students’ educational needs, not just

property owners” financial or other non-educational interests.



STATEMENT OF THE CASE AND FACTS

A. Four sets of Property Owners petitioned to move their houses from the Cincinnati
School District to the Madeira School District.

This case began when the owners of four homes that were located within both the City of
Madeira and in the Cincinnati School District petitioned to have their properties transferred to
the Madeira School District under R.C. 3311.24(A). The properties together were worth more
than $1,000,000." See Response of Cincinnati City School District (“Cincinnati Response”)
(State’s Ex. 24 at hearing), Second Supplement of State Board of Education (“State Supp.”) at
S8-38.

The petition was first reviewed by the local board of elections to ensure that the residents
did live in the affected territory, and it was then forwarded to the State Board of Education. The
Ohio Department of Education (“ODE”) then requested input from the two potentially affected
school districts pursuant to Ohio Adm. Code 3301-89-02(B).

B. Neither of the affected school districts supported the change.

Neither of the districts supported the proposed change. Cincinnati’s opposition was based
on its financial concerns regarding the loss of more revenue. Its enrollment, and hence its state
funding, had declined for each of the four years preceding the transfer and that trend was
projected to continue. Cincinnati Response, SS-38. Further, its local tax base had been
diminished by earlier territory transfers. Cincinnati City School District v. State Board of
Education (10th Dist. 1996), 113 Ohio App.3d 305, 308 (48-home subdivision); Schreiner v.
State of Ohio, Board of Education (10th Dist. Nov. 9, 1999), Case No. 98AP-1251 at p. 2

(125-home neighborhood).

! This figure is based on the properties’ assessed value of $373,840, which is 35% of their actual
value. See Report & Recommendation, Ex. 5, 15.



Madeira’s lack of enthusiasm had the opposite basis. Its enrollment had been steadily
increasing since 1996, that was expected to continue, and the district was approaching the limits
of its capacity. It indicated that it was “serving at or near capacity number of students” and that
in spite of “costly additions, teachers [were] sharing space.” Response of Madeira City School
District (“Madeira Response™) (State’s Ex. 3 at hearing), questions 4 and VI, State Supp. at
S$S-31, SS-35-36. It reiterated that “[s]pace is a concern for the Madeira City Schools,” and
empbhatically stated that it was “net . . . encouraging this request.” (double emphasis in original).
Id. at questions VI and 1, State Supp. at §8-35-36, S5-30.

C. The Property Owners produced no evidence of educational justification.

The hearing on the proposal revealed no educational basis for the boundary change. The
proposal was admittedly not generated by student need. The Property Owners’ counsel candidly
acknowledged that “there is not one student in these four homes who has ever . . . attended
public school.” Hearing Transcript (“Tr.”) at 16, State Supp. at SS-7. Further, the only Property
Owner with a school-age child testified that her son would stay in private schools regardless of
the outcome. 7d. at 60, Statec Supp. at SS-10. They presented no evidence that the transfer would
benefit other Cincinnati or Madeira students.

The record negated a number of traditional bases for boundary changes. The Property
Owners’ last witness, who was present throughout the hearing, acknowledged that the owners
produced nothing about educational planning, fiscal impact, facility capacity, or utilization. Tr.
123-126, State Supp. at $S-25-28. It was undisputed that the transfer would not make Madeira’s
municipal and school boundaries coterminous. Report and Recommendation of Hearing Officer,
Ex. 5 at 19. The evidence also showed no significant difference in distance between the transfer

area and schools serving it in the Cincinnati and Madeira districts. See Madeira Response, Ex. 5,



at 14, 19, question 13, State Supp. at §S-32; Cincinnati Response, question III (5), State Supp. at
S8-39.

The only evidence that arguably addressed educational impact was one Property Owner’s
testimony that, in his opinion, the roads from the transfer area to Madeira’s school buildings
were safer for cycling than those to Cincinnati’s buildings. Tr. 109-114, State Supp. at S§-__ -
SS-23. However, he also acknowledged that no public school students live in the transfer area,
Tr. 124, State Supp. at $S-26, and his counsel later represented that all the Property Owners
“have every intention of staying in their current homes for an extended period of time [.J”

Petitioners’ Post-Hearing Brief at 10-11.

D. The Property Owners instead asserted non-educational reasons: community affinity,
perceived isolation and financial gain.

Although the evidence of educational bases was sparse, the Property Owners did identify
three reasons for the transfer. The first was affinity for the Madeira community. The Property
Owners’ first witness well summarized their case: “we’re just Madeira. We always have been
... it’s just the principle of the matter.” Tr. 49, State Supp. at 88-9; sce also Tr. 114, State Supp.
at $S-23 (citing “sense of community” and “community spirit.”)

The second was an unexplained feeling of isolation. Several of the Property Owners
testified that having to vote on Cincinnati School issues somehow made them feel that they were
not full members of the community, although they apparently were fully integrated in all other
respects. Tr. 46, 49, 78, 93-4, 115, State Supp. at SS-8, SS8-9, 88-11, §8-12-13, §§-24.

Last, but by no means least, was perceived economic gain. One Property Owner testified he
was “sure everybody that would live in those homes would want to be in the [Madeira] school
district” and that he assumed that property values would increase if the proposal was approved.

Tr. 96, 103-104; State Supp. at SS-14, $5-16-17.



E. The Hearing Officer recommended against changing boundaries, the State Board of
Education agreed, and the Common Pleas Court affirmed.

The Hearing Officer recommended that the boundaries not be changed. That decision was
based on a weighing of the evidence about educational impact and an assessment of what was
likely driving the proposed transfer.

On the negative side, he found that the Madeira schools were at capacity and less than
enthused about the proposed change. Report and Recommendation 10, 18. He also noted the
undisputed fact that the “Cincinnati Public Schools face the immediate loss of . . . assessed
valuation if the transfer is allowed.” Id. at 26. He then noted the lack of evidence of educational
benefit: “petitioners did not introduce any evidence regarding how this proposed transfer would
benefit the students in the transfer territory.” /d. He therefore concluded that the Property
Owners’ petition “appears to be an attempt to increase their property value by transferring to a
more desirable school district.” Id. The Board accepted his recommendation and the Property
Owners appealed.

The Common Pleas Court affirmed. After first addressing jurisdictiénal and evidentiary
issues, it ultimately ratified the Hearing Officer’s analysis. More specifically, it distilled the
rationale for the administrative decision: that “there are presently no students [in the affected
area], Madeira Schools are at or near capacity while [Cincinnati] has been losing students, and
finally, [the Property Owners] offered no evidence that the transfer would benefit students in the
area.” Decision and Entry Affirming the Order of the State Board of Education, 9. It found that
“[t]he record gives support to the Board’s decision.” Id The Property owners timely appealed to

the 10th District Court of Appeals.



K.  The appeals court ordered that the boundaries be changed based on non-educational
considerations.

The appeals court reached a different conclusion from any of the three decisionmakers that
previously examined the proposal. It reached that result in three steps.’

It first discounted the negative effects of the transfer by concluding that the hearing officer
and Common Pleas Court erred in considering the transfer’s fiscal impact on Cincinnati. More
specifically, it concluded that the Ohio Adm. Code 3301-89-02(B)(9)’s inquiry into whether a
transfer would “be detrimental to the fiscal or educational operation of the relinquishing school
district” and an unreported 10th District precedent precluded reliance on revenue loss absent
evidence of specific consequences from the loss. It found no such evidence, and hence gave
Cincinnati’s undisputed loss no weight. Bartchy v. State Board of Education (10th Dist. 2007),
170 Ohio App.3d 349, 2007-Ohio-300, 7 30-38, 52.

It then held that the undisputed absence of students in the transfer area did not preclude the
existence of evidence supporting the transfer. That was also based on unreported 10th District
decisions. Id. at ] 40-51.

It concluded by holding that the transfer was supported by non-educational considerations.
More specifically, it cited the Property Owners’ testimony about their “geographic connection to
the city of Madeira, and the positive impact a transfer would have on their community spirit and
pride” as a sufficient basis to order the boundary change. Jd. at § 53. That, too, was based solely
on unreported 10th District precedent.

This Court accepted jurisdiction over both the State Board’s appeal and the Cincinnati

School District’s appeal.

2 The appeals court initially addressed Cincinnati’s jurisdictional argument, Bartchy v. State
Board of Education (10th Dist. 2007), 170 Ohio App.3d 349, 2007-Ohio-300, J§-6-20, but the
State Board did not appeal that issue.



ARGUMENT

Proposition of Law of Defendant-Appellant Ohio Board of Education:

Residents seeking to transfer territory between school districts under R. C. 3311.24(A)
have the burden of proving that the transfer would further the “present and ultimate good
of the pupils concerned” under Ohio Adm. Code 3301-89-01(F). That burden is not met if
the Residents provide no proof that the transfer will produce educational benefits to any
Students.

Because of their potentially great impact and inherently controversial nature, Ohio law
requires that changes to school district boundaries be based on educational efficacy. The Court
below nonetheless ordered that the boundaries of two districts, neither of which sought the
change, be altered because of the personal, non-educational,- preferences of a small group of
property owners.

That decision should be reversed for several independent reasons. It is contrary to Ohio’s
general policy of settling boundary disputes on the neutral ground of educational merit. It is
contrary to the Revised Code’s instructions about the limited role residents’ preferences are to
play in such matters. It contradicts the Administrative Code’s focus on educational
considerations. It is at odds with the case law. It failed to defer propetly to the trial court and the
State Board of Education. Finally, it sets a precedent that could add to the problems facing

Ohio’s already-stressed schools.

A. Ohio’s general policy is that disputes over school district boundaries are to be
resolved on educational merit.

1. Changes to school district boundaries have great economic and social impact,
and disputes about those boundaries are divisive,

School district boundaries undoubtedly have tremendous effects. Their impact on home
values and rents within otherwise similar communities is well documented. William T. Bogart &
Brian A. Cromwell, How Much is a Good School District Worth?, National Tax Journal, Vol. 50,

no. 2 (June 1997) pp. 215-32 (Noting differences of between 41% and 84% in the Cleveland



area); Donald R. Haurin & David Brasington, School Quality and Real House Prices: Inter- and
Intrametropolitan Effects, Journal of Housing Economics, 5, 351-368, 363 (1996) (studying six
Ohio cites and noting that “School quality is the most important cause of the variation in
constant-quality house prices.”). They drive development patterns because, as one recent survey
of the topic noted, “[hJome builders say they rarely bother breaking ground these days where
schools aren’t good.” Del Jones, Location, location, location: Better schools mean higher
property values, Home buyers go shopping for schools, USA Today, May 15, 1996, at 1B;
Gregory S. Brown, Getting Around Brown: Desegregation, Development and the Columbus
Public Schools 136 (Ohio State Univ, Press 1998).

School district boundaries have tax implications, too. On the positive side, increases in
property values can boost a jurisdiction’s tax base. David L. Weimer & Michael J. Wolcoff,
School Performance and Housing Values: Using Non-contiguous District and Incorporation
Boundaries to Identify School Effects, National Tax Journal, 49, no. 2, 231-252, 249. In contrast,
residents in areas losing territory must bear either increased tax rates or diminished services.
Steven Garasky & Donald R. Haurin, Teibout Revisited: Redrawing Jurisdictional Boundaries,
Journal of Urban Economics, 42, 366-376, 368, 370 (1997) (considering changes to municipal
boundaries). Individual property owners on both sides can have their tax burdens changed
without a vote. See, e.g., Gigandet v. Brewer (1938), 134 Ohio St. 86.

Perhaps most important, proposed boundary changes are, and have long been, a tremendous
source of controversy. Cline v. Martin (5th Dist. 1915), 5 Ohio App. 90, aff’d (1916), 94 Ohio
St. 420; Mathews v. Board of Education (8th Dist. 1917), 8 Ohio App. 206. One recent study
described how boundary disputes in central Ohio resulted in “bloody battles” between school

districts and resulted in “emotions [] running high” among the general public. Brown, above, at
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127, 161; see also id. at 162, 164. The former superintendent of another state similarly noted that
boundary disputes often become “community bloodletting played out in the public arena,” Del
Jones, above.

2. Boundary decisions are therefore delegated to an apolitical body with technical
expertise, are based on educational efficiency, and are given great deference
once made.

Ohio has responded to those problems by directing that most boundary disputes are to be
resolved on a sound basis: educational merit. The obvious intent is to replace public passion
with neutral and professional evaluation. That is evidenced by the body chosen to make those
decisions, the general understanding of the controlling statutes, and the Court’s reluctance to
overturn those difficult decisions once they are made.

Ohio law gives the State Board authority over most boundary disputes for two reasons.
First, the Board has a neutral, insulated, nature. That body was created in response to the
perception that public education was being degraded by political turmoil and was intended to
combat that by professionalizing Ohio’s educational system. Ohio State Board of Education,
Milestones: a History of the State Board of Education of Ohio 1-2, 9, 36 (1989). It was therefore
established as an apolitical body, id. at 2, 8, to take actions “not expedient for partisan politicians
to do” and to “provide[] insulation™ for the merit-based resolution of controversial matters. /d. at
1, 2. One of those matters was district reorganization, a very hot topic when the Board was
established. /d at 6, 25, 36-37, 41. Indeed, the bill that initially fixed the Board’s duties routed
those matters to it. Am. H.B. 212 (101st G.A.), 126 Ohio Laws 655, 670-1; Milestones, above, at
28, 36.

Second, the Stéte Board has institutional expertise. Prior attempts at having boundaries set

by residents’ preferences failed, as had other methods. Milestones, above, at 35-6. It is therefore

understandable that “the legislature . . . relied upon the sound judgment of the [] board of
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education . . . to make such arrangement of the territory of the respective districts,” Board of
Education v. Boehm (1921), 102 Ohio St. 292, 301, as the “board presumably is qualified to
speak on matters of district formation.” Kneale v. Jennings (1924), 111 Ohio St. 637, 640.
Indeed, the Court has more recently observed that such decisions are “the product of”’ the State
Board’s “administrative experience [and] appreciation of the complexities of the problem[.]”
Union Title Co. v. State Bd. of Educ. (1990), 51 Ohio St. 3d 189, 194-5. See also Davis v. Ohic
State Board of Education (1968), 13 Ohio St.2d 24, 29 (noting the legislature’s reliance on “the
sound discretion of the board” in related matters). In short, these sensitive decisions are assigned
to the State Board precisely because that body’s expertise makes it likely that those decisions
will be prudently made.’

The early precedents confirm that the underlying laws make educational efficiency
paramount. The basic structure of the laws controlling district boundaries was set-in the early
twentieth century and contemporaneous precedent understood -them to be part of the response to
the constitutional mandate to establish “thorough and efficient” schools. Gigandet v. Brewer
{1938), 134 Ohio St. 86, 91. One appellate court therefore noted that since “[tJhe Constitution of
Ohio give[s] broad and almost unlimited power to the Legislature to provide a thorough and
efficient system,” statutes on district configurations “must be considered in that light.” Rapp v.
Bethel-Tate Consol. School Dist. (12th Dist. 1937), 58 Ohio App. 126, 132. Another has noted,

albeit in a different context, that “the sole object” of the laws governing the reconfiguration of

3 The Board recognizes that Boehm and Kneale, cited above, and Gigandet v. Brewer (1938), 134
Ohio St. 86; State ex rel. Maxwell v. Schneider (1921), 103 Ohio St. 492, and Ross v. Adams
Mills Rural School Dist. (1925), 113 Ohio St. 466, discussed below, dealt with the county boards
of education, rather than the State Board. However, the same principle of board expertise applies
equally to the State Board, as it performs analogous functions, and it has equal, if not greater,
institutional competence. Further, the Court’s statements in Union Title Co. and Davis indicate
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school districts is “the more efficient administration of the schools[.]” Mathews v. Board of
Education (8th Dist. 1917), 8 Ohio App. 206, 214.

Finally, the resulting decisions are given great deference so that such contentious matters
are not easily overturned. Board decisions on district modifications are “presumed to be valid,”
State ex rel. Maxwell v. Schneider (1921), 103 Ohio St. 492, 498, and “will not be interfered with
uniess it clearly appears that [the board] has abused the discretion so conferred upon it.” Ross v.
Adams Mills Rural School Dist. (1925), 113 Ohio St. 466, 481. The obvious intent is to lay these
difficult matters to rest once they have been decided.

In sum, school district boundaries have great impact and can cause great controversy. Ohio
has therefore chosen to base them on the neutral basis of educational merit. As we shall sce, the
decision below took a different approach, placing private, non-educational interests in the
forefront. That requires reversal.

B. The Court of Appeals improperly gave primacy to non-educational considerations,
and those considerations threaten the stability of all Ohio school districts.

The Court of Appeals lost sight of those principles, overturning the State Board’s decision
in a boundary dispute because of the Property Owners’ personal, non-educationally based,
concerns about “community spirit and pride.” Bartchy, § 53. That is erroneous in several
independently fatal respects. It is contrary to the Revised Code’s directions that residents’
preferences are to play only a limited role in such proceedings, It ignored the educational focus
mandaied by the Administrative Code. It threatens the stability of school district boundaries. It
takes a position rejected by other States. It gave insufficient deference to the trial court’s and

State Board’s decisions. Each of those problems strongly supports reversal.

that it recognizes the State Board’s institutional competence and the General Assembly’s
continued reliance on the Board.
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1. The Revised Code subordinates residents’ preferences to educational merit.

The most fundamental flaw in the decision below is that it cannot be reconciled with the
General Assembly’s instructions about the role residents’ preferences are to play in adjusting
school boundaries. Consistent with Ohio’s policy of emphasizing educational efficiency, the
Revised Code makes residents’ preferences dispositive in only a small category of cases and
limits their role in all others, including the type of case at issue here. The appeals court
disregarded that by making these Property Owners’ preferences dispositive, and that requires
reversal.

R.C. Chapter 3311 deals with various types of proceedings affecting district boundaries and
it only makes residents’ preferences dispositive in a very small sub-set of proceedings. R.C.
3311.22 and 3311.231 provide that proposed changes to local school districts’ boundaries are to
be decided by elections, making residents’ preferences the decisive factor there, R.C. 3311.38(A)
makes similar provisions for territory transfers initiated by the State Board of Education. Only a
small percentage of Ohio’s territory transfer proceedings arise under those statutes and,
consistent with Ohio’s overall policy of basing boundaries on educational merit, R.C Chapter
3311 makes no other provision for having residents decide territory-transfer cases.*

The minor role that residents’ preferences are to play is further evinced by R.C. 3311.24,
the statute underlying this case. It makes only limited provision for their consideration, allowing
residents to initiate proceedings by a petition, but providing no indication that their desires
control after that. Indeed, the regulations amplifying the statute demonstrate that once initiated,

those proceedings focus on educational impact. See below, at 15-17.

4 Although not part of the record below, ODE’s records indicate that only two transfers have
been pursued under R.C. 3311.22, 3311.231 and 3311.38(A) since 2001. In contrast, twenty-
seven proposed transfers have been processed under R.C. 3311.24 during that period, and ten
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In sum, the General Assembly knows both how to give residents’ preferences preeminence,
as it did in R.C. 3311.22, 3311.231 and 3311.38(A), and how to downplay that importance, as it
did here. Instead, it limited residents’ preference to a triggering role only and it approved
administrative rules that require transfers be evaluated on educational merit, “The court below
took a starkly different approach, making the Property Owners’ personal preferences dispositive,
citing them as the sole basis for its decision. That cannot be squared with the statutory system
and requires reversal.

2. The Administrative Code focuses on educational impact.

The decision below is also at odds with the Administrative Code. The controlling
regulations require focus on a proposal’s educational merit, allow consideration of residents’
preferences only after educational merit has been weighed, and even then only as a tie-breaker.
The appeals court deviated from those instructions by giving the Property Owners’ preferences
controlling effect despite the absence of any positive educational impact, and the negative
educational impact to Cincinnati caused by lost revenue.

Adm. Code Chapter 3301-89 implements the policy that boundary disputes be resolved on
neutral grounds by putting educational impact front and center. That is manifested in the overall
standard for judging such proposals: “the present and ultimate good of the pupils concerned.”
Adm. Code 3301-89-01(F). That general inquiry is advanced by focusing on specific,
educationally relevant, facts, including the following:

e The affected districts’ educational planning, academic performance, and
course offerings. Adm. Code 3301-89-02(B)(3),(21), (23), (24).

e Their extracurricular and athletic programs. Adm. Code 3301-89-02(B)(25).

proposed transfers were under R.C. 3311.06. Cases under 3311.06 that are not connected with
municipal annexations are also resolved on educational merit.
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o The facilities involved, the districts’ other facilities, and their efficient
utilization. Adm. Code 3301-89-02(B)(5),(12); Adm., Code 3301-89-
03(B)(10).

e Whether the acquiring district has adequate resources/organizational
structure to properly serve the subject territory. Adm. Code 3301-89-

02(B)(4), (7).

¢ The proposal’s impact on the relinquishing district. Adm. Code 3301-89-
02(B) (9), (10); Adm. Code 3301-89-03(B)(8).

e The distances between the transfer area and the schools that are, or would
be, serving it. Adm. Code 3301-89-02(B)(13), (14).

s Economic impact on the schools involved. Adm. Code 3301-89-02(B)(8),
(9), (18), (19), (22); Adm. Code 3301- 89-03(B)(9).

Those specific areas of inquiry all demonstrate that educational impact is the driving
consideration.

The preeminence of educational concerns is reinforced by Adm, Code 3301-89-03(C)’s
express subordination of residents’ personal preferences to educational merit. It allows their
consideration only in limited circumstances: “The school district preference of such residents
with school-age children in the territory requested for transfer may only be considered and given
weight when all other factors are equal,” In other words, residents’ personal preferences come
into play only as a tic-breaker. And, consistent with Ohio law’s overarching focus on educational
impact, only the preference of residents with school-aged children are considered.

The appeals court reversed that priority. It gave primary consideration to the Property
Owners’ concerns about such non-educational matters as “community spirit and pride.” And it
did so despite critical educationally relevant, and undisputed, facts: (1) Madeira was concermed
about capacity, so it did not support the change, (2) Cincinnati would lose funding, thus harming

its students, and (3) not a single student would receive any offsetting educational benefit,
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The Administrative Code demanded that those matters be given primacy, but the appeals
court’s focus on the Property Owners’ ephemeral, non-educational, preferences deviated from
that priority. In short, the court below focused on the icing before determining whether there was
even a cake worth baking. That, too, requires reversal.

3. Considerations of financial gain and “community identification” threaten the

stability of Ohio school district boundaries, as Ohio school lines frequently differ
from municipal boundaries.

Not only did the appeals court err in failing to keep educational needs paramount, but it
also erred in giving weight to the factors it did consider regarding the Property Owners’ wishes.

First, honoring Property Owners’ wishes for enhanced property values is wrong for several
reasons. Most or all property owners would like to enhance their properties’ values; nothing is
wrong with that goal in the abstract. But it is wrong to seek school district gerrymandering as a
way to enhance those values. That encourages people to seek district changes more frequently,
and of course, will typically move in the direction seen here, from urban to suburban schools. All
of the “border areas” will be vulnerable to change. Further, such properties are typically bought
with the school district’s value factored in, so allowing a change brings a windfall to the
successful line-changers, and therefore could encourage such speculative buying. That is, some
homeowners might buy property in one district in a border area, and then seek to switch it to
another area to enhance value. (The Board does not contend that speculative buying occurred
here.)

Second, Ohio frequently has school district boundaries that do not align with municipal or
other political subdivision boundaries, so allowing changes on the theory of “lining up” city and
school would threaten stability throughout Ohio. That is, it is not a rare occurrence in Ohio for
large areas to be in, for example, the City of Columbus, but to be assigned to a school district

that is mainly associated with another city, such as Worthington. All of those residents might be
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said to have the same “misalignment” that the Property Owners here objected to. But if we start
down the path of “correcting” such differences as if they are somehow wrong, then much of
Ohio’s map will need to be redrawn. The fact is that Ohio has long had a deliberate policy of
drawing school lines independently of other governance boundaries, and nothing in R.C, 3311.24
or any other statute suggests that this variance needs correcting.

4. Courts across the country hold that residents’ personal preferences are not
sufficient justification for changing school district boundaries.

The decision below is also out of step with national practice. Most States have laws
analogous to R.C. 3311.24 and Adm. Code Chapter 3301-89, and most make educational impact
the dispositive factor. The courts construing those laws have consistently held that residents’
personal preferences are not a sufficient basis for changing boundaries; proof of educational
benefit is universally required.

Territory-transfer law is probably more fully developed in Illinois than anywhere else, and
its highest court has consistently rejected proposals motivated solely by residents’ non-
educational interests. Its most recent decision on the topic reiterated that that “[a]lthough the
personal desires of the petitioning parents may be taken into account, more than personal
preference is needed to support a change in school district boundaries.” Carver v.
Bond/Fayette/Effingham Regional Bd. of School Trustees (Ill. 1992), 586 N.E.2d 1273, 1277.
The court explained that “petitions . . . should be granted only where the overall benefit . . .
clearly outweighs the resulting detriment to the losing district and the surrounding community as
a whole.” Id. Accord, bakdale Community Consol. School Dist. v. County Bd. of School Trustees
(TIL. 1957), 145 N.E.2d 736, 737-8.

Tllinois is not alone in that position. Nebraska’s Supreme Court likewise requires that

decisions be based “upon educative interests . . . and not on [} mere personal preference based
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upon noneducational reasons.” In re Freeholder’s Petition of Roy v. Bladen School District No.
R-31 (Neb. 1957), 84 N.W.2d 119, syllabus 8. South Dakota similarly holds that “[plersonal
preference is not a sufficient basis for granting a boundary change petition.” Oelrichs Sch. Dist.
23-3 v. Sides (S.D. 1997), 562 N.-W.2d 907, 913 9 27. And Kentucky’s highest court, in
considering the similar situation of transferring students to a neighboring district rather than
redrawing boundaries when “desirable” (in the statute’s words), held that ““desirable’ is not used
in the sense of personal preference . . . [w]hat is meant is . . . the best interests of the school and
the pupils[.]” Brown v. Bailey (Ky. 1931), 37 S.W.2d 58.

Consistent with those principles, other state courts have rejecied proposals not supported by
a showing of educational gain.

In Oakdale, Carver, and Bladen, for example, property owners asked that district lines be
redrawn to coincide with their social spheres. There, as here, property owners produqed evidence
that their social connections were with communities outside their school districts, but produced
nothing about the educational benefit of their proposals. That was not enough.

The Illinois Supreme Court held that “[t]he welfare of the affected districts and their pupils
as a whole must control rather than the wishes of a few,” and rejected a proposal because “there
[was] nothing which tends to show the proposed change [would] effect an educational
improvement in the territories as a whole.” Oakdale, 145 N.E.2d at 737, 738. It reached the same
conclusion in Carver, adding that the “[m]ere absence of substantial detriment to either district,
however, is not sufficient to support a petition for detachment and annexation.” 586 N.E.2d at
1278. Nebraska’s Supreme Court similarly held that “The common statement of éll plaintiffs’
witnesses . . . was simply that they now ‘prefer,”” one district to another and concluded that “was

insufficient to support a grant of the relief sought [.]"Bladen, 84 N.W.2d at 126. In short, other
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States have expressly rejected the approach taken below. Further, the Property Owners here have
cited no other States that defer solely to residents’ wishes without a showing of educational gain.

The Board recognizes that those other States’ decisions do not control, but the consistent
pattern should be highly persuasive. These cases are factually indistinguishable. They are based
on statutes that, like Adm. Code Chapter 3301-89, assign educational merit as the ultimate
consideration. See Ill. Rev. Stat. 1989, ch. 122, par. 7 — 6 (considering “the best interests of the
schools of the area and the educational welfare of the pupils™); Neb. Rev. Stat 79-403(4) (1955)
- (“proper and for the best interest of the petitioner or petitioners™). Again, the Property Owners
here have identified no contrary precedent, and the approach taken by Oagkdale, Carver, and
Bladen is consistent with Ohio’s focus on educational merit. Finally, given the importance of a
State’s educational environment to its economic development, Ohio cannot afford to lag in this
area. The Board therefore urges this Court to join its counterparts across the country.

5. The appeals court substituted its judgment for that of the trial court and the
Board of Education, but the standard of review required two layers of deference.

Finally, the appeals court’s action cannot be justified by R.C. 119.12, the stated basis for its
decision. That statute first mandates that common pleas courts defer to agencies, and it further
requires appeals courts to defer to trial courts. Thus, trial court decisions may be set aside only if
they are an abuse of discretion, and the absence of evidence about educational benefit combined
with the controlling legal standard precludes any finding of such abuse here. Instead, the court
below simply substituted its judgment for that of the trial court and the Board of Education.

A court of appeals may overturn a trial court decision in & territory-transfer appeal only if it
finds an abuse of discretion. Board of Educ. of Rossford Exempted Village School Dist.r v. State
Board of Education (1992), 63 Ohio St. 3d 705, 707. A school board’s decisions about district

boundaries likewise will be upheld unless the Board abused its discretion. Ross, 113 Ohio St. at
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481; Kneale, 111 Ohio St. at 641-2; Maxwell, 103 Ohio St. at 498. The record here demonstrates
that no such abuse of discretion occurred.

No one disputes that the Property Owners had the burden of proof. The “default rule” is
that a party seeking relief under a statute has the burden of proving that he meets its
requirements. Schaffer v. Weast (2005), 546 U.S. 49, 57. Ohio applies that rule to administrative
proceedings generally. Youngstown Sheet & Tube Co. v. Maynard (10th Dist. 1984), 22 Ohio
App. 3d 3, 8. Of more particular interest, Ohio has joined other States in holding that parties
seeking to change school district boundaries have the burden of proving why that should be
done. Hicks ex rel. 528 Petitioners v. State Bd. of Educ. {10th Dist, 2003), 2003-Ohio-4134 1§ 16;
In re Annexation of Part of Donnybrook Pub. Sch. Dist. (N.D. 1985), 365 N.W.2d 514, 523;
Kumley v. Polk County Dist. Boundary Bd. (Ore App. 1985), 706 P.2d 562, 563; Fixmer v.
Regional Bd. of School Trustees (11l App. 1986), 497 N.E.2d 152, 155. Thus, the transfer sought
here was properly denied unless the Property Owners showed that their proposal met the
controlling standard; the Owners were not entitled to a presumptive “yes,” nor was the
Cincinnati district required to show educational harm.

The Property Owners here did not meet their burden. Adm. Code 3301-89-01(F) requires
that territory transfers advance “the present and ultimate good of the pupils concerned,” and no
evidence showed that any pupil would be helped by this transfer. Only one pupil lived in the
transfer arca. He attended private school and would continue to do so regardless of whether the
transfer occurred, so he would not benefit. Similarly, no evidence suggests that any student of
either the Madeira or Cincinnati districts, the only other “pupils concerned,” would be helped. In

short, the Property Owners failed to prove this essential point.
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That evidentiary gap was not filled by testimony about the supposed difficulty of cycling
on the roads leading to the Cincinnati schools serving the area. That is factually immaterial
because no pupils will be making that trip: no public school students live in the subject properties
and the Property Owners represented that they “have every intention of staying in their current
homes for an extended period of time.” Petitioners’ Post Hearing Brief at 10-11. It is also legally
insufficient because this Court has held that “facts with reference to distance, condition of roads,
etc” do not “warrant the court in substituting its judgment for that of the [] board of education
[.]* Maxwell, 103 Ohio St. 492, 498-9. Accord, Fixmer, 497 N.E.2d at 156 (“a reduction in the
distance traveled is not, in itself, a sufficient basis for granting the petition.”).

The record therefore showed no educational justification for the transfer. At the same time,
it was undisputed that the relinquishing district would suffer at least some loss, as of course the
loss of the property would mean a loss of revenue. Further, the acquiring district, Madeira, had
capacity issues. Neither district supported the transfer. It is hard to see how rejecting a transfer in
those circumstances could be an abuse of discretion. Rossford, 63 Ohio St. 3d at 707. The
appeals court simply saw things differently than the hearing officer, the State Board, and the trial
court all did. In light of the primary deference owed to the Board, and the secondary deference
owed to the trial court, the appeals court’s decision to reverse was mistaken.

In sum, the court below erred because it failed to adhere to the specific ways that Ohio’s
general policy of resolving boundary disputes is implemented; it deviated from the Revised
Code’s limitations on the role that residents’ preferences are to play; and it failed to obey the
Administrative Code’s mandate that educational considerations be given primacy. It took an

approach repeatedly rejected by other States. And it substituted its judgment for the
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decisionmakers that Ohio law required it to defer to. Consequently, the decision below should be
reversed.

C. The precedent set below, if affirmed, would add to the problems facing Ohio’s
educational system.

The decision below is not only bad law, it is also bad public policy on at least two levels. It
will increase the number, and the resulting burdens, of the secession attempts already plaguing
Ohio’s urban school districts. Further, its subjective standard will make it harder for local
officials to plan for the future.

1. The decision below will prompt additional petitions to secede from urban school
districts, diverting those districts’ scarce resources from productive uses.

While most or all schools face challenges today, urban schools especially face tremendous
challenges, and they do so under severe financial constraints. Those problems are compounded
by the phenomenon of affluent residents attempting to secede from central city districts by
petitioning for boundary changes. For example, residents of upscale neighborhoods in the Los
Angeles and Tacoma areas have recently sought to alter district lines to withdraw from their
local districts. Randall C. Archibold, Wanting Better Schools, Parents Seek Secession, New York
Times, Jan. 28, 2006 at A 10; Debby Abe, UPlace, Tacoma Schools Fight Over Turf, Some
Parents Want Territory to Switch Districts, Tacoma News Tribune, May 22, 2004, at B 1. That is
not a new or atypical practice; as one respected newspaper earlier reported, several redistricting
cases are those in which “the affluent and the powerful gerrymander school boundaries.” Brigid
Schulte and Dan Keating, Closing Student Gap Opens Door to Conflict, The Washington Post,
Sept. 3, 2001, Al.

That occurs in Ohio, as shown by this and otﬁer cases. Indeed, Cincinnati has had to deal

with four such petitions in recent years.
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Those petitions, successful or not, cause very real problems to the already-stressed districts
involved. Even if unsuccessful, they require districts to consume significant financial and
political resources that could be better used improving schools. See, e.g., Garfield Heights City
Sch. Dist. v. State Bd. of Educ. {1990), 71 Ohio St. 3d 590 (describing proceedings). If such
petitions succeed, the districts lose some of their best students and some portion of their tax base.
Such proceedings are truly no-win situations for the districts targeted to lose territory.

The approach below, if adopted by this Court, would combine with economic self-interest
to prompt more secession petitions. It makes them more attractive by removing the primary
obstacle to their success, proving educational merit. And given the powerful effect school
boundaries have on home values, William T. Bogart & Brian A. Cromwell, above (noting
differences of betwéen 41% and 84% across boundary lines), one can be sure that many will seek
to take advantage of that precedent by pushing secession petitions. That is not in the public
interest.

2. The standard used below, by deferring to owners’ wishes, will complicate local
planning.

The specific harmful effects described above would not be the only adverse result of the
appeals court’s approach, as the broader uncertainty resulting from the potential of seeing lines
shift with owners’ preferences will make it more difficult for school and municipal officials to
plan. As explained above, school district boundaries have great practical import, affecting overall
development patterns and the {inances of both school districts and the municipalities they serve.
As one court has noted “[a]ny change in area, funds and population naturally disturbs . . . plans”
and “changes in boundaries, however small, have harmful effects” in that regard. Board of

Education v. County Bd. of School Trustees (1ll. App. 1958), 153 N.E.2d 378, 381.
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Unfortunately, the approach taken below would prompt just such instability. By
substituting personal preferences for educational standards, it puts borders in play with no
standards to predict outcomes. As another court correctly observed, changing district boundaries
on the inherently unpredictable basis of personal preferences would hamper “planning . . . which
necessarily require[s] some stability[.]” School Dist No. 119, v. Stiehl (1ll. App. 1959), 161
N.E.2d 28, 30. That, too, is bad public policy.

The approach taken below, if endorsed here, would undoubtedly encourage more transfer
petitions, diverting scarce resources and making it harder to plan for the future. That may benefit
a few petitioners, but it is surely not in the public interest. The State Board therefore urges the
Court to reaffirm what Ohio law already makes clear—that district boundaries are only to be

changed on a showing of educational merit.
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APPEAL from the Franklin County Court of Common Pleas.

FRENCH, J.
{91} Appellants, Joann and Richard Bartchy, Donna and Robert Salmon,

Marilyn and Bernard Schiake, and Beverly and Wayne Morris (collectively "appellants”),
appeal from the judgment of the Franklin County Court of Common Pleas, which

affirmed the order of the State Board of Education (the "board"} denying appellants'




No. 06AP-697 2

petition to transfer their property from the Cincinnati Public School District ("CPSD") to
the Madeira City Schoof District ("MCSD").

{2} In March 2000, eight residenfs residing on Windridge Drive in the city of
Madeira, Hamilton County, Ohio, submitted to CPSD a peﬁtion proposing to transfer
their four properties, located in the city of Madeira, from CPSD to MCSD. As required
by R.C. 3311.24(A), these eight residents were "equal to or more than the 75% required
of the qualified electors residing within the portion of tl;e properly proposed to bhe
transferred.”

{93} In August 2000, CPSD submitted the petition to the Ohio Department of
Education ("ODE"). In accordance with Ohio Adm.Code 3301-89-02(B), and in
response to ODE's request, both CPSD and MCSD submitted answers to 17 questions
and other information. On May 13, 2004, the board adopted a resolution declaring its
infention to consider the petition.

{f4) A hearing officer held an evidentiary hearing on the maﬁer on March 23,
2005. On April 28, 2008, the hearing officer issued a recommendation that the board
deny the transfer. Appeilants filed objectidns, and CPSD responded. On July 15, 2005,
the board adopted a resolution aﬂopting the hearing officer's recommendation and
denying the transfer.

{45} On July 27, 2005, appellants appealed the board's decision to the 't_riai
courf. On June 8, 2006, the court issued a decision affirming the board's denial of the
transfer. Appellants filed a timely appeal to this court, and they raise the following
assignment of error:

THE TRIAL COURT ERRED IN FINDING THAT THE
DECISION OF THE [BOARD} IS SUPPORTED BY
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RELIABLE, PROBATIVE, AND SUBSTANTIAL EVIDENCE
AND IS IN ACCORDANCE WITH LAW.

{§6} Before reachfng the merits of appeliants' assignment of efror, we first
consider CPSD's argument that the board lacked subject—matter jurisdiction to consider
the proposed transfer. Here, appellants filed the petition pursuant to R.C. 3311.24, and
the board made its decision pursuant to that section. CPSD argues, however, that R.C.
3311.06 is the excldsive provision by which petitioners may seek transfers of property
that has been the subject of an annexation proceeding. That section applies here,
CPSD argues, because the property subject to the transfer petition was annexed td the
city of Madeira in 1996. The board did not take a position on the jurisdictional question.

{7} We begin with the principle that, "[w]here the language of a statute is plain
and unambiguous and conveys a clear and deﬁnife meaning there is no occasion for
resorting to rules of statutory interpretation. An unambiguous statute is to be applied,
not interpreted.” Sears v. Weimer (1944), 143 Ohio St. 312, paragraph five of the
syllabus. Thus, "[i}t is only where the words of a statute are ambiguous or are based
upon an uncertain meaning or there is an apparent conflict of some provisions that a
court has the right to interpret a statute.”" Drake-Lassie v. Sfate Farm Ins. Cos. (1998),
129 Ohio App.3d 781, 788, citing Kroff v. Amrhein (1916), 84 Ohio St. 282. And,
"[ulnless words are otherwise defined or a contrary intent is clearly expressed,” we must
give words contain_ed in a statute “their ptain and ordinary meaning." Cincinnati Metro.
Hous. Auth. v. Morgan, 104 Ohio St.3d 445, 2004-Ohio-6554, at 16, citing Coventry
Towers, inc. v. Strongsville (1985), 18 Ohio St.3d 120, 122, and Youngstown Club v.

Porterfield (1970}, 21 Ohijo St.2d 83, 86.
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{1i8} Here, our analysis concerns two statutory provisions relating to the same
subject matter: transfers and/or annexations for school purposes. Al statutes that relate
to the same general subject matter * 'must be read in pari materia. * * * And, in reading
such statutes in pan materia, and construing them together, this court must give such a
reasonable constructfon as to give the proper force and effect to each and ali such
statutes.'" United Tel. Co. of Ohio v. Limbach {1994), 71 Ohic St.3d 369, 372, quotiﬁg
Johnson's Markels, Inc. v. New Carlisle Dept. of Heafth (1991), 58 Ohio S§t.3d 28, 35.
With thesle principles in mind, we turn to the statutes at issue.

{9} R.C. 3311.24(A) provides for the filing of a petition, signed by 75 percent
of the qualified electors residing within the portion of a city, exempted village or local
school district proposed to be transferred, requesting a transfer of territory from one
district to an adjoining disirict. Pursuant to this provision, the petition is filed with the
board of education of the district in which the proposal originates, and that board must
submit the petition to the state board. The state board then sets the matter for hearing,
as was done in this case. 7

{jl10} R.C. 3311.06 addresses property that fs the subject of an annexation for
municipal purposes and prescribeé procedures for annexing that property for school
ﬁurposes. Pursuant to R.C. 3311.08(C)(1), “[w]lhen all of the territory of a school district
Is annexed to a city or village," that territory automatically becomes part of the city or
village school district, and "legal title to school property in such territory for school
purposes" vests in the board of education of the city or village school district. See, aiso.

Smith v. Granville Twp. Bd. of Trustees (1998), 81 Ohio St.3d 608, 616 ("[t]he language
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of R.C. 3311.06{C)(1) indicates that assimilation of the annexed teritory's school district
into the acquiring territory is mandatory").

{11} However, where the annexed territory includes only a part of a school
district, R.C. 3311.06(CK2) provides the following:

When the territory so annexed to a city or village comprises
part but not all of the territory of a school district, the said
territory becomes part of [the city or village schooi district].
only upon approval by the state board of education, unless
the district in which the territory is located is a party to an
annexation agreement with the city school district.

Any urban school district that has not entered into ‘an
annexation agreement with any other school district whose
territory would be affected by any transfer under this division
and that desires to negotiate the terms of transfer with any
such district shall conduct any negotiations under division (F)
of this section as part of entering into an annexation
agreement with such a district.

Any school district, except an urban school district, desiring
state board approval of a transfer under this division shall
make a good faith effort to negotiate the terms of transfer
with any other school district whose territory would be
affected by the transfer. Before the state board may
approve any transfer of territory to a school district, except
an urban school district, under this section, it must receive
the following:

(a) A resolution requesting approval of the transfer, passed
by at least one of the school districts whose territory would
be affected by the transfer;

(b) Evidence determined to be sufficient by the state board
to show that good faith negotiations have taken place or that
the district requesting the transfer has made a good faith
effort to hold such negotiations;

{c) If any negotiations took place, a statement signed by ail
boards that participated in the negotiations, listing the terms
agreed on and the points on which no agreement could be
reached.



No. 06AP-697 6

{912} R.C. 3311.06(l) also provides the following:

No transfer of school district territory or division of funds and
indebtedness incident thereto, pursuant to the annexation of
territory to a city or village shall be completed in any other
manner than that prescribed by this section regardiess of the
date of the commencement of such annexation proceedings,
and this section applies to all proceedings for such transfers
and divisions of funds and indebtedness pending or
commenced on or after October 2, 1959,

{413} CPSb érgues ihat, bécause the préperty at issue here was annéxed to thé
city of Madeira in 1996 and comprised “"part but not all of the territory of a school
district," R.C. 3311.06(C)(2) applies to preclude transfer of the property to MCSD for
school pumoses unless, pursuant to R.C. 3311.06(C){(2)(a), the board receives a
resolution requesting approval of the fransfer from CPSD or MCSD. Because the board
has not received such a resolution from either school district, CPSD concludes, the
board did not have jurisdiction to consider appellants’ petition.

{f14} Appellants respond, however, that R.C. 3311.06 provides one method, but
not the exclusive method, for transferring property that was once annexed. We agree.
Nothing in R.C. 3311.06 precludes property owners from petitioning for transfer under
.R.C. 3311.24. Although R.C. 3311.06(1) states that no fransfer “pursuant fo the
annexation of territory" may occur except through R.C. 3311.086, we note that the
petition for transfer at issue here was not made "pursuant to the annexation,” but was
made independent of it.

{15} The board's rules also appear fo maintain this method for property owner
petitions, independent of the annexation process. Ohio Adm.Code 3301-89-02 sets out -

the procedures for a request for transfer of territory under R.C. 3311.06 or 3311.24.

Ohio Adm.Code 3301-89-02(A) identifies three types of "[ijnitial requests” for property
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transfers: (1) a school district may request a transfer under R.C. 3311.06 by sending a
letter fo the board; (2) a board of education desiring to transfer propesty under R.C.
3311.24 may request a transfer by filing a request with the board; and (3) persons
"interested in requesting a transfer of territory from one school district to another, for
school purposes, pursuant to [R.C. 3311.24], may petition to do so through the resident
board of education.” Ohio Adm.Code 3301-89-02(A)X(3). These rules give no indication
that an annexation in 1996 would preciude a petition for transfer under R.C. 3311.24 in
2000.

{16} In R.C. 3311.061, the General Assembly codified the intent behind 1986
amendments to R.C. 3311.06; "{T]o provide a mechani#m whereby urban area school
officials and boards of education that are willing to work together to establish
cooperative education programs for the benefit of the school children in their districts
may, through a process of negotiation and comptomise, jointly resolve some of the
issues related to the treatment of school territory annexed for municipal purposes." The
petition process in R.C. 3311.24, which requires the participation of all affected school
disiricts, does not interfere with thris intent.

{417} Finally, citing Smith, CPSD asserts that "[t]he Ohio Supreme Court has
ruled that all school territory transfers in annexed areas must be govemed by the R.C.
§3311.06." (Emphasis sic.) We disagree with CPSD's reading of Smith.

{918} In Smith, a property owner sought to annex property, for municipal
purposes, to the city of Newark; for school purposes, however, the property would
remain within the boundaries of the village of Granville schools. The board of county

commissioners denied the annexation request, and the common pleas court affimed.



No. 06AP-697 8

The court of appeals initially found that commissioners had applied the incorrect test for
determining whether to grant the request, but ultimately determined that annexation of
the property would cause overcrowding in the Granville schools and, on that basis
alone, affirmed the denial.

{419} On appeal; the Ohio Supreme Court reversed. Although the court
concluded that the court of appeals had correctly applied the test for determining
whether annexation was appropriate, the court concluded that the court of appeals
erred by considering the issue of overcrowding. The court stated, in pertinent part:

*** However, consideration and resolution of issues that
might require a transfer of school district properties to an
adjacent district-to balance an inequity that arises due {o
annexation of property under R.C. 709.02 to 709.34 are
reserved solely for the State Board of Education. Under such
conditions, R.C. 3311.06 provides a mechanism whereby a
school district may petition to transfer territory between
districts. * * *
(Footnote omitted.) Smith at 615-616.

{4120} The court did not consider whether R.C. 3311.06 Is the exclusive method
by which a transfer of previously annexed property may occur, and did not hold as
much. Instead, the court concluded that exclusive jurisdiction for considering and
resolving issues of property transfers for school purposes lies with the board, not the
county commissioners. The court also stated that R.C. 3311.06 provides "a
mechanism," but never stated that R.C. 3311.08 was "the mechanism," for transferring
annexed property. These conclusions are not inconsistent with the trial couri's
" conclusion that the board had authority to consider the transfer petition under R.C.

3311.24. Therefore, we reject CPSD's argument that the board lacked jurisdiction, and

we turn to the merits of the case.
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{21} In their sole assignment of error, appellants argue that the trial court erred
by finding that the board's denial of the transfer is supported by reliable, probative, and
substantive evidence and is in accordance with law. In an administrative appeal,
pursuant to R.C. 119.12, the trial court reviews an order to determine whether it is
supported by reliable, probative, and substantial evidenlce and is in accordance with the
law. In applying this standard, the court must "give due.deference to the adminfstrative
resolution of evidentiary conflicts. Univ. of Cincinnati v. Conrad {1980), 63 Ohio St.2d

108, 111.
{§22} The Ohio Supreme Court has defined reliable, probative, and substantial

evidence as follows:

*** (1) "Reliable" evidence is dependable; that is, it can be

confidently trusted. In order to be reliable, there must be a

reasonable probability that the evidence is true. (2)

"Probative" evidence is evidence that tends to prove the

issue in question; it must be relevant in determining the

issue. (3) "Substantial' evidence is evidence with some

weight; it must have importance and value.
(Footnotes omitted.) Our Place, Inc. v. Ghio Liquor Control Comm. (1882), 63 Ohio
St.3d 570, 571. |

{§123} On appeal to this court, the standard of review is more limited. Unlike the

court of common pleas, a court of appeals does not determine the weight of the
evidence. = Rossford Exempted Village School Dist. Bd. of Edn. v. State Bd. of Edn.
(1992}, 63 Ohio St.3d 705, 707. In reviewing the court of common pleas' determination
that the board's order was supported by reliable, probative, and substantial evidence,
this court's role is fimited to determining whether the court of common pleas abused its

discretion. Roy v. Ohio Stafe Med. Bd. (1992), 80 Ohio App.3d 675, 680. The term
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“abuse of discretion” connotes more than an error of law or judgment; it implies that the
court's attitude is unreasonable, arbitrary or unconscionable. Blakemore v. Blakemore
(1983), 5 Ohio St.3d 217, 219. However, on the question of whether the board's order
was in accordance with the law, this court's review is plenary. Univ. Hosp., Univ. of
Cincinnati Coflege of Medicine v. State Emp. Relations Bd. (1992), 63 Ohio $t.3d 339,
1 343.

{124} As noted, the Ohio Administrative Code prescribes the standards and
procedures by which a hearing officer must consider a petition to transfer under R.C.
3311.24. Ohio Adm.Code 3301-88-01(F) provides that "[a] request for transfer of
territory will be considered upon its merit with primary consideration given to the present
and ultimate good of the pupils concemed." Chio Adm.Code 3301-89-02(B) provides a
list of 17 questions that both school districts must answer to aid in the consideration,
and those answers become part of the record. Ohio Adm.Code 3301-89-03 also lists

ten additional factors the hearing officer must consider.

{g25} Here, the hearing officer reviewed the districts' answers to the 17
questions and concluded that “only a few of them apply." (Hearing Officer's Report and
Recornmendation ['R&R"] at 20.). The hearing officer also concluded: “"However,
because no students are involved in the proposed area of transfer, the only issue of
significance is the loss to [CPSD] of the assessed valuation of these four properties.”
(R&R at 20.)

{426} The hearing officer also considered the ten additional factors and

concluded that eight of the ten factors did not apply in this case. As to the remaining
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two applicable factors, arising from Ohio Adm.Code 3301-89-03(B)5) and (6), the

hearing officer found the following:

(5} The transfer shall not cause, preserve, or increase
racial isolation. :

This factor is not significant in this case.

(6) All school district territories should be contiguous
unless otherwise authorized by law.

The school district territories will remain configuous if the
proposed transfer of teritory is approved.

(Emphasis sic. R&R at 21.)

{27} The hearing officer appropriately acknowledged that, “[wlhen a transfer of
schoél districts is proposed, a balancing must take place between many competiﬁg
factors in order to achieve the desired result of achieving what is in the best interests of
the students concermned.” Garfield Hits. Cily School Dist. v. State Bd. of Edn. (1990), 62
OChio App.3d 308, 323. The "students concerned” are not just those studeﬁts within the
transferring territory; rather, ail students in both the transferring and acquiring territories
must be considered. Id. "Thus, evidence that a transfer may be in the best interest of
the students in the transfer area must be balanced against evidence of tﬁe potential
harm such a transfer may have on the other students in the affected districts." (R&R at
25))

{28} When balancing the interests of students in the transferring area against
the interests of the students in the relinquishing area, the hearing officer made two key
findings. First, the hearing officer concluded that appeliants had presented no evidence
of the impact on students in the transferring territory. Rather, "[flhe students in the

transfer territory attend private school and would therefore not benefit from the
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proposed transfer." (R&R at 26-27.) In essence, because no students in the
transferring area attended public school, there was no evidence in favor of the transfer.
{§29} Second, recognizing nc evidence in favor of the transfer, the hearing
officer turned to the evidence of the harm that would result and considered the only
factor he found to be significant, i.e., the financial impact of the transfer upon CPSD. At
the hearing, CPSD presented no testimony conceming these financial impacts.
However, CPSD's answers to the questions posed by ODE's questionnaire and the
_ attached "INFORMATION UPON WHICH TO BASE CONSIDERATION OF SCHOOL
TERRITORY TRANSFER FOLLOWING ANNEXATION, SECTION 3311.24, O.R.C."
addressed these impacts. The information form included statistics on enrollment and
véluatian for the current year and the past ft;ur years, the esiimated future growth for
the next three yéars, and tax rates. The form also state& that the number of students in
the transferring area was "[clurrently unknown[]' The assessed valuation of the
transferring area was identified as $373,840.
{430} The hearing officer made findings of fact concerning the financial impact of
the proposed transfer, as well as the harm from prévious transfers, as follows:
12. The market value of these four properties for real
property tax purposes presently totals $373,840 in

a[sslessed valuation (a[ssjessed valuation being 35% of
market value). State Board Ex. 24.

*hx

29. [CPSD's] responses to the 17 questions and 10
additional factors [show] that the transfer would involve the
foss of $373,840 in a[sslessed valuation. {Note that
assessed valuation is - approximately 35% of fair market
value). The district's responses also show that losses from
prior transfers have been suffered by Cincinnati Public
Schools exceeding $18 million in assessed valuation.
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Although a large district, any transfer would be detrimental to
the fiscal or educational operation of the district. It is clear
that prior transfers have caused substantial harm to the
district. State Board Ex. 24.

(R&R at 15, 18-19.)

{31} The trial court declined to disturb the h‘earing officer's determinations as to
the appropnate werght to be gwen the e\ndence of fi nancual lmpacts The tnaf court
concluded that the flnanclal "wmdfall to [MCSD] wouid not be sugntflcant nor |Ikerse
lwould the loss to CPS[D]. Nevertheless, it is still one of the considerations used in the
balancing test."

{§32} We agree that, pursuant to Ohio Adm.Code 3301-89-02(B)X9), it is
appropriate to consider whether "the loss of either pupils or valuation [will] be
detrimental to the fiscal or educational operation of Ithe relinquishing school district[.]"
This court has previously stated: “This question may be answered by evidence showing
the projected loss of revenue to a schoot district and a finding concerning how the loss
of revenue is a ‘“factor significant enough to stand in the way of the proposed
transfer." ' * Crowe v. Sfate Bd. of Edn. (Qct. 26, 1999), Frankfin App. No. 99AP-78,
quoting Levey v. State Bd. of Edn. (Feb. 28, 1995), Franklin App. No. 94APE08-1125.

{§i33} In Crowe, the hearing officer concluded that the loss of property tax dollars
from the proposed transfer would be “detrimental to the fiscal or educational operation”
of the transferring district. On review, the trial court found, and this court affirmed,
however, that no evidence shoWed how mucﬁ money the transferring district would lose.
fhis court stated:

*** \We do not believe that the purpose of Chio Adm.Code

3301-89-02(B)9) is to simply determine whether a
relinquishing school district will lose funds. Since Chio
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school districts receive their funding primarily from state
revenue paid on a per pupil basis, and local revenue "which
consists primarily of locally voted school district property tax
levies" (see DeRoiph v. State (1997), 78.Ohio St.3d 193,
199, 677 N.E.2d 733), almost every transfer of property from
a school district will negatively impact their funding. The key
to Ohio Adm.Code 3301-88-02(B)9) is whether the loss of
funds would be "detrimental to the fiscal or educational
operation of the relinquishing schoot district.” This requires a
finding of how the loss of income would affect the
relinquishing school district. Simply presenting evidence that = -
the relinquishing schoot! district will lose funds is insufficient
to show that the loss of funds would be detrimental to the
fiscal or educational operation of the school district.

{]34} Here, the hearing officer's findings, and the trial court's affirmation of those
findings, are contrary to Crowe. While the hearing officer concl'uded that "any transfer
would be detrimental to the fiscal or educational operation of the district],]" there was no
c-‘z-videnoe, and the hearing officer rﬁade no finding, as to how the loss of income would
affect CPSD. Instead, the hearing officer relied on CPSD's answers concerning the
assessed valuation of the transferring property and its unsupported ":(es" to the
question whether the loss of “either pupils or valuation” would "be detrimental to the
fiscal or educational operation of the relinquishing school district[.]" Under Cm_we, this
simple assertion that CPSD will lose valuation is insufficient to show what the loss of
funds would be or that the loss would be detrimental to the fiscal or educational
operation of the district. Therefore, as to any financial impacts upon CPSD, the trial
court erre_d in finding that the board's order was supported by reliable, probative, and
substantial evidence. Cf. Hicks v. State Bd. of Edn., Franklin App. No. 02AP-1183,
2003-0hi0-4134, at 118 (finding evidence to suppott financial impact determination and

stating: "[u]nlike the petitioners in Crowe, East Cleveland presented testimony from the
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district treasurer, the library director, and real estate appraiser evidencing the
detrimental effects of the transfer").

{§35} The hearing officer's factual finding that “[i]t is clear that prior transfers
have caused substantial harm to the district” is equally unsupported. Question IV of the
information form attached to the questionnaire asked for information concerning
"orevious losses through annexations:and transfers, if any.- C.PSD‘ identifled the

following:

1. Tax year 2001 (Forest Hills L.8.D.) 125 Students
$16,131,490 (assessed)

2. Tax vyear 1997 ([Madeira] C.S.D.) 163 students
$1,941,630 (assaessed)

{936} At the hearing, CPSD presented no evidence to support these statistics.
In their post-hearing brief, as before this court, appeliants assert that these numbers are
simply wrong and that a review of the legal opinions concerning these prior transfers
shows that they are wrong. See Cincinnati City School Dist. v. State Bd. of Edn. (1996),
113 Chio App.3d 305 (affirming trial court's judgment granting property transfer from
CPSD to MCSD and referencing referea’s finding that 14 school-age children lived in 48
homes at issue); Schreiner v. State. of Ohio, Dept. of Edn. (Nov. 9, 1989), Franklin App.
No. 98AP-1251 (Memorandunﬂ becision) (reversing trial court's judgment affirming
board's denial of proposed transfer from CPSD to Forest Hills Local School District,
stating that proposed area consisted of 125 homes, and referencing referee's findings

that the loss of 20 public school students would have de minimis effect on educational

operation, minority student ratio, and fiscal resources of CPSD).
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{1137} CPSD appears to have conceded the inaccuracy of these numbers. In its
response to appellants' objections fo the hearing officer's report and recommendation,
CPSD stated:

[Appellants] argue that a cletical error was made in the
listing of the number of students transferred in prior cases.
That mistake has nothing to [d]o with the merits of the
pending transfer request and that figure was not clted by the
Hearing Officer and not relied on by him.

{¥38} While we agree with CPSD that the hearing officer did not cite to the
figures provided by CPSD, the hearing officer did make a finding that "prior fransfers
have caused substantial harm to the district." (R&R at 19.) Regardless of whether the
figures conceming the size of previous transfers were accurate, there was no evidence
before the hearing officer to support a finding that the transfers "caused substantiat
harm[.]' Thus, the trial court erred in concluding that the board's decision, in this
respect, was supported by reliable, probative, and substantial evidence.

{139} We note that this lack of evidence concerning financial impacts upon
CPSD was deliberate. At the outset of the hearing, CPSD's counsel stated that CPSD
would not be presenfing any evidence or testimony because, as a matter of law,
appellants "cannot meet their burden of showing the present and ultimate gocd 6f the
students since none are at risk currently. it's a complete and total non-event for
purposeé of the ultimate good of any student involved here." (Tr. at 18.) We tum to that
issue now.

{940} As the trial court found, the evidence before the hearing officer showed

that only one school-age student lived within the transfer area at the time of the

March 23, 2005 hearing. That student's mother, Donna Salmon, testified that she and
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her husband had three children who, by the time the hearing occurred in 2005, were 21,
19, and 15 years old. None of the children had attended public school; all had attended
private elementary and high schools. At the time of the hearing, the Salmons' 15-year-
old son, Mark, attended St. Xavier High School, a private school.
{41} On cross-examination, Mrs. Salmon was asked:

Q. To the best of your knowledge, if this transfer would have

been granted back to 2000 at the time that it was submitted,

would it have made any difference as to the ability of your

children to attend St. Gerfrude's [private elementary school]
or St. Xavier High School?

(Tr. at 60.) Mrs. Salmon responded: “No, it wouldn't have." (d.

{§42} Mrs. Salmon was not asked, nor did she testify, whether she and her
husband wanted the option in 2000, when the petition was filed, to enroll any of their
three school-age children in public school or whether their decisions might have been
different if the transfer had occurred closer to the time of the petition.

{943} Robert Salmon, Donna's husband and Mark's father, also testified. In

" pertinent part, Mr. Salmon confirmed Mark's attendance at St. Xavier, as well as his own

graduation from St. Xavier. He stated:

*** | have a strong bond to St. Xavier High School. There's
a tremendous sense of community there. Both of my sons
aftended; one graduated last year. My other son is in
attendance right now. There's a strong sense of
commitment and community there. But without an option to
maintain those relationships with the Madeira parents at all,
that option cannot exercised [sic]. It can't be because it
dossn't exist.

if this petition is granted, that option exists. Maybe not for
myself or my wife, but maybe for the next people that own
the house. We've moved once in the last 21 years, and we
plan on staying there a long time. But for the next people
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that come in, that option will exist, and it doesn't right now.
I'd like {o see that exist for them.

(Tr. at 116-117.) |

{{44} Richard Bartchy testified and, in pertinent part, confirmed that only one
school-age student cutrently lived within the transfer area, and that this one student
attended'private school. Bernard Schiake also testified that no school-age children had
ived in his home in the transferarea. |

{]45} Thus, the testimony of all withesses confirmead thaL; Mark was the only
s_chool-age student living within the transfer area and that he attended private school.
Given the testimony, it was reasonable for the hearing officer to conclude, as he did,
that "there are no students in the proposed transfer area who attend [CPSD]; all .
students residing in the propoéed tranéfer area attend.private schools and it is likely tha;t
they will continue to attend private school eveﬁ if the transfer is granted." (R&R at 26.)
We find, hpwevé'r, that this factual finding did not reasonably lead to the fegal
conclusion that appellants had presented no evidence in favor of the transfer.

{946} First, we reject the notion that evidence showing that the oﬁe school-age
student who could be affected by a transfer currently attends private school and is likely
to continue to attend private school, precludes further consideration of other evidence
favoring the transfer. Other proposed transfers have similarly affected few, .if any,
school-age students currently living within a transfer area and attending public school.‘

{447} For example, the "Ken Arbre" transfer from CPSD to MCSD involved a
subdivision consisting of 48 homes located within the city of Madeira. In that case, the
referee found that none of the subdivision's 14 school-age ch_i!dren attended any of

CPSD's schools, "except one child who attended an alternative Cincinnati school and
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was scheduled to graduate in 1994 [two years after the petition was filed and less than
a year after the referee's report and recommendation]. Three school-age children from
the subdivision were home-schooled." Cincinnati at 308.

{948} Also, in Levey, the transfer area consisted of a ten-acre parcel of land. A
Toledo scﬁools executive testifled that there were 11 school-age children who fived in
the transfer area. However, one of the children had moved out of the territory, and “[a)ll
ten of the school-age childréﬁ who currently reside in the territory attend private
schools." See, also, In re Proposed Transfer of Teritory from Clermont Norﬂ]éastem
Local School Dist. to West Clermont Local School Dist., Franklin App. No. 02AP-257,
2002-Ohio-5522 (involving one school-age child); Samson v. State of Ohio, Bd. of Edn.
(Aug. 13, 1998), Franklin App. No. 97APEI1 2-1702 (involving three school-age children,
all of whom moved out of the transfer area. after the hearing and before the board's
decision).

{449} In fact, in Levey, this court rejected the hearing officer's finding that, "since
no current school-age child would be affected by the decision because they all attend
private schools, it was merely the personal preference of the ﬁetitioners to transfer{.}"
Instead, the trial court found, and.this court affirmed, that other evidence existed to
support the fransfer, including evidence that the transfer area was an island, tﬁe
distance to the acquiring district schools would be less, and transportation safety would
be improved. The court concluded: |

Rather, evidence demonstrates that the desired result of
achieving what is "the present and ultimate good of the
pupils concerned” is obtained if the proposed transfer is

permitted based on opportunities for participation and
involvement in the neighborhood schools with neighboring
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children, greater safety in transportation and a decrease in
distances to be traveled. * * *

{450} Based on this court's prior declsions, we similarly reject, and find that the
trial court abused its discretion by not rejecting, the hearing officer's legal conclusion
that, since only one school-age student lived within the transfer-area and that student
attended private school, appellants had presented no evidence in favor of the proposed
transfer. Instead, the hearing officer shomd havé examinéd alt of the; evidence
presented and then weighed the competing factors to determine whether a transfer was
appropriate.

{g51) Having determined that the hearing officer made legal errors, we must
consider 'whether any evidence remains to support the board's order. In bonéidering the
evidence disfavoring the transfer; the hearing ofﬁ;cer stated: o i

For [CPSD], the only evidence to rely on is their responses
to the 17 questions outlined above. In particular, [CPSD] is
concerned that there are racial isolation implications and
believes that loss of either pupil or valuation is detrimental to
the fiscal or educational operation of its district.
Furthermore, previous transfers have caused substantive
harm to {CPSD]. Because the one student in the proposed
transfer area attends private school, the issue is hot whether
[MCSD]j can provide a better education than [CPSD]. The
primary issue is whether the benefit to the students in the
transfer area outweighs the harm to the other students in the
affected district. {Appeilants] did not introduce any evidence
regarding how this proposed transfer would benefit the
students in the transfer territory and [MCSD] did not take
part in the request. After a careful balancing of the factors
involved, it is apparent that a greater harm is caused if the
proposed transfer of territory is approved.

(R&R at 27.)

{952} We have already concluded, however, that there is no evidence fo support

the hearing officer's finding that the transfer would have a detrimental impact on the
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fiscal or educational operation of CPSD. And, in any event, the trial court concluded
that any financial impact on CPSD, or the resulting “windfall" to MCSD, was "miniscule,”
"de minimis" or not significant. We also concluded that there is no evidence to support
the hearing officer's finding that prior transfers have caused substantial harm to CPSD.
And, as to any raciai impfications, the hearing officer concluded, and the trial court
agreed, that the racial isolation factor was "not significant in this case.” (R&R at 21.)
Thus, we can only conclude that no reliable, probative, and substantial evidence
supports the board's order denying the transfer, and we find that the {rial court abused
its discretion in affirming the board's decision.

{953} Having concluded that there is no evidence to support the board's denial
of the transfer, we furn to_the question .whether appellants met their burden to prove
entitlement to the transfer. To that end, we need only look to the hearing officer's own
findings of fact to find evidence supporting the transfer.. Specifically, four homeowners
testified concerning their isolation from CPSD, their separation from the city of Madeira
for certain purposes, including voting, their geographic connection to the city of Madeira,
and the positive impact a transfer would have on their community spirit and pride. We
note, too, as the trial court noted, that appellants also presented evidence of geography
as to roads to the nearest schools and their proximity to the transfer area. This
evidence is representative of evidence supporting transfer in many other cases. See,
e.g., Bd. of Edn. of Rossford Exempted Village Schoof Dist. at 708 (in affirming board's
order transferring property to Perrysburg school district, citing evidence showing "that
Perrysburg is the focus of the {petitioning] family's social, business and community life");

In re Proposed Transfer of Territory from Clermont Northeastem Local School Dist.
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(affirming trial court's reliance, in part, on transportation safety and school proximity
evidence); Levey (relying, in part, on evidence regarding school proximity,
transportation safety, and “opportunities for participation and involvement in the
neighborhood schools with neighboring children”). Cf. Trout v. Ohio Dept. of Edn.,
Franklin App. No. 02AP-783, 2003-Ohio-987 (affirming board's denial of transfer based,
in part, on evidence of no positive impact on transportation time or safety and on lack of
evidence "to show how a transfer would promote a sense of community among the
residents of the proposed transfer area”). Thus, in the face of no evidence supporting a
denial of the transfer, we conclude that appellants presented evidence to support the
transfer and met their burden to prove entitiement to the transfer.

{954} For these reasons, we sustain appellants' assignment of error, and we
reverse the decision of the Franklin County Court of Common Pleas affirming the
board's order denying the transfer. The trial court is direct_ed to enter a judgment that;
(1) directs the board to approve appellants’ request to transfer the proposed property to
MCSD; and (2) is consistent with the reasoning of this opinion,

Judgment reversed with instructions.

KLATT and McGRATH, JJ., concur.
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CONNOR, JUDGE
1. INTRODUCTION

The instant action is before the Court upon appeal filed July 28, 2005 from a decision of
the State Board of Education (hereinafter "Board") denying. a territory transfer at its meeting of
July 12, 2005. Appellants Joann and Richard Bartchy, Donna and Robert Salmon, Marilyn and
Bernard Schlake, and Beverly and Wayne Morris are property owners on Windridge Drive, a cul-
de-sac located in a subdivision annexed into the City of Madeira in 1996. They presented a
petition to have a transfer of their school district from that of Cincinnati Public Schools
(hereinafter "CPS") to the Madeira City School District.

A Hearing Officer for the Board conducted a hearing and his recommendation was to deny
the transfer. The Board heard objections to the Hearing Officer Report and Recommendation and
denied the transfer in a 10-5 decision. Arguments of counsel have been submitted and the record

of the administrative proceedings has been filed. The Court's decision on the merits issues below.

EXHIBIT 3



II. FACTUAL AND PROCEDURAL BACKGROUND
The Windridge properties have been part of the CPS prior to and after the property was
annexed to Madeira in 1996. The only four homeowners petitioned m March 2000 to have the
school district changed, offering that they identified more strongly with Madeira than with
Cincinnati. After filing the petition, the Board appointed a Hearing Officer to conduct a hearing.
That hearing took place on March 23, 2005 and testimony was offered by four of the individual
homeowners, Donna Salmon, Richard Bartchy, Bemnard Schlake, and Robert Salmon. The
Petitioners and CPS were represented by counsei. CF3 opposed the iransier of the properiies.
Madeira was not represented and has taken no position on the proposed transfer.
IIl. STANDARD OF REVIEW
Appellants have pursued the transfer of their property under the provisions of R.C. 3311
et seq. Review of a decision by the Board is governed by R.C. 119.12. Pursuant to R.C.119.12,
a reviewing trial court must affirm the order of the Board if it is supported by reliable, probative
and substantial evidence and is in accordance with law. Univ. of Cincinnati v. Conrad (1980), 63
Ohio St. 2d 108, 111; Henry’s Cafe, Inc. v. Board of Liquor Control (1959), 170 Ohio St. 233;
Insight Enterprises, Inc, v. Liquor Conirol Comm. (1993), 87 Ohio App.3d 692
The quality of the required evidence was defined by the Ohto Supreme Court in Owr Place v.
Liguor Control Comm. (1992), 63 Ohio St. 3d 570 as follows:
(1) "Reliable" evidence is dependable; that is, it can be confidently
trusted. In order to be reliable, there must be a reasonable
probability that the evidence is true. (2) "Probative” evidence 1s
evidence that tends to prove the issue m question; it must be
relevant in determining the issue. (3) "Substantial” evidence is

evidence with some weight; it must have importance and value. Id.
at 571.



The common pleas court's review of the administrative record is neither a trial de novo
nor an appeal on questions of law only, but consists of "a hybrid review in which the court must
appraise all the evideﬁce as to the credibility of the witnesses, the probative character of the
evidence and the weight thereof." Marciano v. Liquor Control Comm. (Apr. 22, 2003), Franklin
App. No. 02AP-943, unreported, citing Lies v. Veterinary Med. Bd, (1981), 2 Ohio App.3d 204,
207. In undertaking such a review, the court must give due deference to the administrative
agency's resolution of evidentiary conflicts, but the findings of the agency are not conclusive. fd.
Once a violation is-established, the penaity, if legal, & entirely within the province of the
Commission. Even if the reviewing trial court were inclined to be more lenient, it is powerless to
do so given the long-settled rule of Henry's Cafe v. Board of Liquor Control (1959), 170 Ohio
St. 233, found at paragraph three of the syllabus:

On such appeal, the Court of Common Pleas has no authority to

modify a penalty that the agency was authorized to and did impose,

on the ground that the agency abused its discretion.
See also Hale v. Ohio State Veierinary Medical Board (1988), 47 Ohio App. 3d 167; Evans v.
Board of Liquor Control (1960), 112 Ohio App. 264; Ganson v. Board of Liquor Control
(1953), 70 Ohio L. Abs. 242.
IV. ANALYSIS AND FINDINGS OF THE COURT

Appeliants assert that the Board did not adequately weigh the factors favoring transfer. They
also offer that the Board improperly relied upon unsworn testimony and evidence. The final error
assigned is that the Board erred in adopting the Hearing Officer Report and Recommendation which

had concluded that the transfer would result in a windfall to Madeira. In addition to the assigned

etrors, Appellee CPS has raised the issue of jurisdiction. That issue was raised in Appellee CPS'



administrative hearing brief, but does not reflect that the Hearing Officer or Board addressed the issue.
Prior to consideration of the assigned errors, the Court will offer an analysis of the issue ofjurisdiction.
Appellants' petition for transfer was considered under R.C. 3311.24. CPS contends that R.C.
3311.06 applies because of the 1996 annexation of Appellants' property. Review of the two statutes
indicates that R.C. 3311.06 pertains to a school district's desire to transfer. See RC. 3311.06(CX2).
R.C. 3311.24(A) grants the right for Board review when a petition is filed by at least 75% of the
residents. Accordingly, jurisdiction is proper under R.C.3311.24 and Appellee's argument is not well
taken.
Hicks ex rel. 528 Petitioners v. Slate Bd of Educ. (2003), Franklin App. No. 02AP-
1183, 2003-Ohio-4134, adopted the reasoning in Garfield His. City School Dist. v. Slate Bd. of Edn.
(1990), 62 Ohio App.3d 308, that when a transfer of temtory between school districts is requested, "'a
balancing must take place between many competing factors in order to achieve the desired result of
achieving what is in the best interests of the students concerned.”
Consideration of school district transfers is guided by administrative law promulgated by the
Board and by applicable case law. Ohio Adrministrative Code (hereinafter " OAC) 3301-89 €t seq.
provides for seventeen (17) various questions to be answered by the school districts involved (OAC
3301-89-02(B)), and factors, exclusive of the answered questions, to be considered by the referee
(OAC 3301-89-03). The prevailing considerationis contained in OAC 3301-89-01(F).
A request for transfer of territory will be considered upon its merit with
primary consideration given to the present and ultimate good of the
pupils concerned.

The petitioners acknowledge that they have the burden of proofin establishing that the transfer should

be approved by the Board.



The Court will set forth the full text of the OAC rule 3301-89-02, whose questions are as

follows:

(1) Why is the request being made?
(2) Are there racial isolation implications?

(a) What is the percentage of minority students in the relinquishing
district?

(b) What is the percentage of minority students in the acquiring
district?

(¢) if approved, would the transfer result in an increase in the
percentage of minority pupils in the relinquishing district?

(3) What long-range educational planning for the students in the
districts affected has taken place?

(4) Will the acquiring district have the fiscal and human resourcesto
efficiently operate an expanded educational program?

(5) Will the acquiring district have adequate facilities to accommodate
the additional enrollment?

(6) Will both the districts involved have pupil population and property
valuation sufficient to maintain high school centers?

(7) Will the proposed transfer of territory contribute to good district
organization for the acquiring district?

(8) Does the acquiring district bave the capacity to assume any
financiai obligation that might accompany the relinquished territory?

(9) Will the loss of either pupils or valuation be detrimental to the
fiscal or educational operation of the relinquishing school district?

(10) Have previous transfers caused substantive harm to the
relinquishing district?

(11) Is the property wealth in the affected area such that the
motivation for the request could be considered a tax grab?

(12) Are there any school buildings in the area proposed for transfer?

5



(13) What are the distances between the school buildings in:
(a) The present area?
{b) The proposed area?

(14) Eapproved, will the requested transfer create a school district
with noncontiguous temtory?

{15) Is the area being requested an isolated segment of the district of
which it is a part?

(16) Will the numicipal and school district boundary lines become
coterminous?

(17) For both the districts:

(a) What is the inside millage?

(b) What is the outside operating millage?

(c) What is the bonded indebtedness millage?
OAC 3301-89-03 sets forth other factors to be considered which include prior agreements between the
districts, effect upon racial makeup, boundary line continuity, upheaval of long-held loyalties, and
impairment to the losing district of its educational program. The rule further provides that if the
evidence is in balance, the Hearing Officer may consider the preference of the residents with school-age
children.

The totality of the evidence establishes that four families, none of whom have children
attending public schools, seek to transfer their school district upon the basis that they feel more a part
of Madeira than Cincinnati. (Transcript at 48). The Salmon family has a fifieen year old son, but he
attends a parochial school. No other family prior to or at the time of the hearing had a child that

attended CPS. Appellants list eleven factors that they believe supports the requested transfer. (Merits



Brief, page 10-11).

The Hearing Officer summarized the testimony of the witnesses and concluded that no
evidence had been presented concerning the ultimate good of any students who currently reside nn the
proposed area of transfer if the transfer were approved. He did note that the witnesses agreed that a
community bond existed with Madeira and not with Cincinnati. He further addressed that the Madeira
schools were at or near capacity, while CPS was losing students. It was noted that if the transfer were
approved, Madeira would gain no students but would receive an increased tax base. Madeira was
noted to have taken no position on the proposed transfer. A percentage analysis of the,effect on
finances or racial balance reflects a miniscule effect on CPS. Since no students are involved, Madeira
stands to gain, even though in a de minimis amount.

Appellants offer that the Hearing Officer considered only the potential racial and financial
impact of transfer. The Report and Recommendation reflects that the Hearing Officer reviewed the
answers tendered by both districts to the 17 question list. He stated “[h]owever, because no students
are involved in the proposed area of transfer, the only issue of significance is the loss to Cincinnati
Public Schools of the assessed valuation of these four properties.” Report axd Recommendation, at
20. The tenor of the findings and conclusions establishes that the Hearing Officer considered all of the
answets of the tlistricts as well as the other factors to be considered. He also noted the history of cases
considering transfer requests. He focused upon the impact not only as to those potential future
stadents in the transfer area, but also the impact upon those in the existing districts.

Madeira indicated that there would be no impact, CPS offered its assessment that prior
transfers had cause more than an 18 million doflar valuation decline and this transfer would subiract an

additional $373,840. While Appellants may contend that adequate weight was not given to the various



factors to be considered, i would be improper for the Court to disregard the balance given to the
evidence by the trier of fact without a substantial basis to do so. Appellants could have provided
evidence to dispute the figures and answers provided by CPS, but did not do so. The Court does not
find Appellants' first assigned error well taken.

Appellants also submitted that the Hearing Officer relied upon improper evidence to reach his
decision. The questions that are propounded to the districts pursuant to O.A.C. 3301-89-02
necessarily involve a high degree of hearsay, since many of the questions relate to readings from maps
or bus routes, snapshots of student populations, propexty records, and the opinions ‘of the district
personnel. Balancing these answers with evidence offered by the proponents of the transfer necessarily
involves credibility and weight. If the districts were to bring in underlying documentation and
personnel for validation of the various answers, the hearings on transfers could arguably consume days
or xﬁonths. Unless Appellants have some basis to dispute valuation and racial percentages, the Court
declines to adopt a more stringent admission standard for the Hearing Officer and Board. Hearsay
evidence at the administrative level is allowed unless unreliable to a degree as to create a sufficient
degree of doubt or skepticism to disregard the evidence. The map and affidavit of the Madeira city
manager are not of such importance as to constitute reversible error.

The final error might be termed one of “whose goose is being cooked.” Appellantsargue that
CPS has been receiving a windfall by never educating a child from the neighborhood. CPS has offered
that it would welcome any new students from the area and as it was not tﬁe instigator of the transfer
request, it has done nothing to acquire a windfall. Curiously absent from the argument is the Madeira
school district which has offered nothing contrary to or in favor of the transfer. The position of that

district must then be presumed neutral. Appellee Board has noted that none of the parents who




testified indicated that they would have chosen to send their children to Madeira schools rather than
private, had the option been available. Appellants believe that future residents would benefit from a
transfer due to geographic location of the nearest schools and affiliation with community.

The Hearing Officer concluded that i balancing the interests, he would not recommend the
transfer. He noted that ‘there are presently no students, Madeira Schools are at or near capacity while
CPS has been losing students, and finally, Appellants offered no evidence that the transfer would
benefit students in the area. While evidence of geography as to roads to the nearest schools and
proximity was offered, this evidence did not appear to shift the balance in favor of the Appellants. The
Board considered the findings and conclusion of the Hearing Officer and came to the same conclusion.
The record gives support to the Board's decision. When reviewed to determine reliable, probative, and
substantial evidence, the evidence of record offers such support. As mentioned above, the windfall to
Madeira would not be significant, nor likewise would the loss to CPS. Nevertheless, it is still one of
the considerations used i the balancing test. The Court does not find the error supported by the
evidence, but if the Court were to conclude that the assignment of error was of merit, the conclusion
would not warrant reversal of the Board's decision.

Upon review of the arguments, record of proceedings, and applicable statutory and case law,
this Court finds that that the July 14, 2005 Order is supported by relizble, probative and substantial
evidence and is in accordance with law. Accordingly, the Court hereby AFFIRMS the Order of the

Board.

Rule 58(B) of the Ohio Rules of Civil Procedure provides the following:



(B) Notice of filing. When the court signs a judgment, the court shall
endorse thereon a direction to the clerk to serve upon all parties
not in default for failure to appear notice of the judgment and its
date of entry upon the journal, Within three days of entering the
judgment on the journal, the clerk shall serve the parties in a
manner prescribed by Civ. R. 5(B) and note the service in the
appearance docket. Upon serving the notice and notation of the
service in the appearance docket, the service is complete. The
failure of the clerk to serve notice does not affect the vahidity of the
judgment or the running of the tune for appeal except as provided

in App. R. 4(A).
The C inds_that there i . 1 for delay. This is 2 final tabie arder
The Clerk is instructed to serve the parties in accordance with Civ. R. 58(B) as set forth above.

d——’U'VW\ﬂ»
JOHN A. CONNOR, JUDGE

COPIES TO:

Timothy M. Burke, Esq., Attorney for Appellants

David C. MiMuzio, Esq., Attorney for Appellee Cincinnati School District
Rebecca J. Albers, Esq., Attorney for Appellee Ohio Board of Education



State Board of

RESOLUTION

16. RESOLUTION TO ACCEPT THE RECOMMENDATION OF THE HEARING
OFFICER AND TO DENY THE TRANSFER OF SCHOOL DISTRICT TERRITORY
FROM THE CINCINNATI CITY SCHOOL DISTRICT, HAMILTON COUNTY, TO THE
MADEIRA CITY SCHOOL DISTRICT, HAMILTON COUNTY, PURSUANT TO
SECTION 3311.24 OF THE OHIO REVISED CODE

IRECOMMEND that the State Board of Education ADOPT the following Resolution:

WHEREAS The State Board of Education did, on May 11, 2004, declare its intention to
consider the request to transfer certain achool district territory from the Cincinnati City
School District, Hamilton County, to the Madeira City School District, Hamilton County; and

WHEREAS the Superintendent of Public Instruction was directed to notify the parties of
such intent and to notify them of their opportunity for a hearing; and

WHEREAS on October 12, 2004, the State Board of Education adopted a resolution that
directed the State Superintendent of Public Instruction to establish a hearing on the
proposed transfer, and the hearing was held on March 23, 2005, before Hearing Officer
Robert B. St. Clair; and

WHEREAS the hearing officer, in his report of April 28, 2005, recommends that the State
Board of Education deny the proposed transfer of territory from the Cincinmati City School
District, to the Madeira City School District, pursuant to Ohio Revised Code Section 3311.24;
and

WHEREAS objections to the report of the hearing officer were received from the petitioners;
and

WHEREAS a response to the petitioners’ objections to the report was received from the
Cincinnati City School District; and

WHEREAS all objections and responses have been considered: Therefore, Be It

RESOLVED, That upon consideration of the foregoing, the State Board of Education hereby
accepts the recommendation of the Hearing Officer and denies the request for the transfer of
territory from the Cincinnati City School District, Hamilton County, to the Madeira City
Schocl District, Hamilton County; and, Be It

FURTHER RESOLVED, That the Superintendent of Public Instruction be, and she hereby is,
directed to serve a true copy of this resolution on the petitioners, the Boards of Education of
the Cincinnati City and Madeira City School Districts, and counsel of record, if applicable.

I certify that the above is a true and correct copy of the action taken by the State Board of Education
at its meeting on July 12, 2005.

Columbus, Ohio “%Aub—\ 7@0»( Mmﬂ,‘__
July 14, 20056 Susan Tave Zelman
Superintendent of Public Inatructmn
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STATE BOARD OF EDUCATION

IN THE MATTER OF:

Proposed Transfer of School District
Territory from the Cincinnati City School
District, Hamilton County, to the Madeira
City School District, Hamilton County,
Pursuant to Section 3311.24 of the Revised
Code

Date of Record Hearing:
March 23, 2005

Date of Decision:

April 28, 2005 e .

Robert B. St. Clair .
Hearing Officer o

REPORT AND RECOMMENDATION OF HEARING OFFICER

This matter came on for hearing on March 23, 2005, before the undersigned hearing

officer appointed by the State Board of Education ("State Board"} in accordance with the

provisions of section 3311.24 of the Revised Code.

Attorney Timothy M. Burke represented the petitioners who reside within the proposed

area of transfer. Attomey David C. DiMuzio represented the Cincinnati City School District

("Cincinnati Public Schools"). Madeira City School District ("Madeira City Schools") was not

répresented by counsel nor was anyone present at the hearing on their behalf. The Ohio

Department of Education ("ODE"), which took no official position with respect to this proposed

transfer of territory, was represented by Ohio Attorney General Jim Petro and Assistant Attorney

General Julie Miceli. Also present during the hearing was ODE’s Chief Legal Counsel, Matthew

J. DeTemple.
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Proposed Transfer of Territory from Cincinnati City School District
to Madeira City School District, Hamilton County

Record of Appearances:
Timothy M. Burke, Esq. David C. DiMuzio, Esq.
Manley Burke, LPA David C. DiMuzio, Inc.
225 West Court Street 1900 Kroger Building
Cincinnati, Ohio 45202 1014 Vine Street
Telephone: (513) 721-5525 Cincinnati, Ohio 45202
Telephone: (513) 621-2888
Attorney for Petitioners

Attorney for Cincinnati City School District

This proceeding was conducted pursuant to the provisions of R.C. 3311.24 and Ohio
Adm.Code 3301-89. These sections, in effect, authorize qualified electors who reside within a
school district to petition the State Board to transfer territory in which they reside to another
schootl district. The bpard of educationin the territory in whicha proposal originates mmst verify
the signatures on the petition and forward it, along with a map showing the boundaries of tﬁe
territory proposed to be transferred, to the State Board. The State Board may hold a hearing and
then must approve or deny the requested transfer. Ohio Adm.Code 3301-89 provides policies,
procedures and factors for consideration in transfers of territory. Additionally, Ohio Adm.Code
3301-89-02(B) provides a list of 17 questions which each of the school districts involved in the
proposed transfer are requested to answer to aid in the State Board's consideration. Finally, Ohio
Adm.Code 3301-89-03 lists 10 factors to be considered by a hearing officer appointed to hear the

request for a transfer.
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Proposed Transfer of Temitory from Cincinnati City School District
to Madeira City School District, Hamilton County

PROCEDURAL BACKGROUND

In March 2000, Chief Circulator Robert J. Cummings presented to the Cincinnati City
School District a petition signed by eight residents who reside on Windridge Drive in the City of
Madeira, Hamilton County. These petitioners proposed the transfer of their four properties
located in the City of Madeira from the Cincinnati City School District to the Madeira City School
District. As required by R.C. 3311.24(A), these eight residents are “equal to or more than the
75% tequired of the qualified electors residing within the portion of the property proposed io be
transferred.”

In August 2000, Cincinnati Public Schools submitted the petition to ODE. In responseto
ODE's request, both Madeira City Schools and Cincinnati Public Slo!:hools submitted answers to 17
questions and other information in accordance with Ohio Adm.Code 3301-89-02(B). Thereafter,
on May 13, 2004, tﬁe State Board adopted a resolution declaring its intention to consider the -
requestto transfer certain territory from the Cincinnati City School District, Hamilton County, to
the Madeira City School District, Hamilton County.

The undersigned was appointed to hear this matter and a hearing was conducted on March
23, 2005. Only four witnesses testified at the hearing and 38 exhibits were admitted into the
record. The parties were given until April 22 to file post-hearing briefs, and the report and
recomnmendation of the hearing officer was expected to be submitted to the State Board within two

weelks thereafter.
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to Madseira City School District, Hamilton County

Petitioners contend the following:

The proposed transfer area, consisting of four homes located on Windridge Drive in the
City of Madeira, Hamilton County, involves a portion of Columbia Township that was annexed
into the City of Madiera in 1996 at the request of the property owners. Althoughthese propertiés
are now located within the City of Madeira municipal boundary, for school purposes the
properties remain in the Cincinnati City School District. The eight petitioners (four married
couples) who live in the transfer area believe the transfer would provide a stronger sense of
community with the City of Madeira. Petitioners contend that keeping City of Madeira residents
in the Cincinnati City School District needlessly splits their allegiance to the City of Madeira and
saps community spirit.

Madeira City School District contends the following:

As summarized in the Madeira City School District's response as to why this request is
being made, one of 17 questions posed in the considerationof a proposed transfer of territory for
school purposes from one school district to another, the district's board of education emphatically
stated that, "Madeira City Schools is not initiating, soliciting nor encouraging this request.”
Cincinnati City School District contends the following:

As summarized by counsel for Cincinnati Public Schools in his opening statement, it is the
district's position that the proposed transfer "is not necessary, it's not appropriate, fand] it has
absolutely nothing to do with the present and ultimate good of the students involved." There are

no Cincinnati City School District students currently residing in any of the four homes involved,



Proposed Transfer of Temitory from Cincinnati City School District
to Madeira City Schooi District, Hamilton County

and the petitioners simply want to increase their property values by advertising that they are
located in the Madeira City School District.
Seventeen Factors of Significance:

Rule 3301-89-02, Ohio Adm.Code, sets forth certain questions to be answered by the
school districts involved so that a hearing officer can consider those responses when a request is
made for a transfer of territory under R.C. 3311.24. This rule states that the hearing officer will
consider 17 factors of significance outlined in paragraph B of Rule 3301-89-02, Ohio Adm.Code,

Although specific questions will be discussed under findings of fact and conclusions of law, the
two school districts' complete, unedited responses taken from State Board Exs. 3 (Madeira City
School District) and 24 (Cincinnati City School District) are incorporated herein:

(1) Why is the request being made?

Madeira Gty Schools: "The Board of Educationof Madeira City Schools is not initiating,
soliciting nor encouraging this request. Seck response from the petitioners."

Cincinnati Public Schools: “Unknown.”

(2) Are there racial isolation implications?

Madeira City Schools: "The Madeira City School district cannot answer this question
except to say the CincinnatiCity Schools recently opposed a similar transfer into the Madeira City
School District in part because of racial concems. Ultimately, the Ohio Court of Appeals
approved the transfer and the property is now part of the Madeira City School District. (Ken

Arbre)."



Proposed Transfer of Temitory from Cincinnati City School District
to Madeira City School District, Hamilton County

Cincinnati Public Schools: "Yes.”

(a) What is the percentage of minority students in the relinquishing district?
Madeira City Schools: "Seek response from Cincinnati City Schools.”
Cincinnati Public Schools: "76.2%."

(b) What is the percentage of minority students in the acquiring district?
Madeira City Schools: "6.82%."
Cincinnati Public Schools: "Unknown."

(c) If approved, would the transfer result in an increase in the percentage of
minority pupils in the relinquishing district?

Madeira City Schools: "The Cincinnati City School District is in the best position to
answer this question."

Cincinnati Public Schools: "Yes."

(3) What long-range educational planning for the students in the districts affected has
taken place?

Madeira City Schools: "Space at all three buildings remains at or near capacity. In
November 1996, a bond issue was approved by the Madeira community. Additional classrooms
were added at the Madeira Junior/Senior High School and Dumont Primary School. However,
even with the costly additions, teachers are sharing classroom space. Space is a concern for
Madeira City Schools.”

Cincinnati Public Schools: "Cincinnati Public Schools Vision Statement: The Cincinnati

Public Schools will be among the highest achieving school districts in the nation and will receive
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the highest ratings on the State Report Card. Our students will envision a positive future for
themselves and will be successfullearners. Our graduates will be prepared to enter the workforce
or be'accepted into institutions of higher learning.

"Cincinnati Public Schools students will be educated by highly qualified teachers and staff,
who will engage in ongoing professional development, in schools that will offer state-of-the-art
curriculum and instruction aligned with adopted academic standards. Individual student progress
will be assessed and monitored regularly, and each student will receive appropriate and timely
intervention to ensure academic progress. The curriculumand the district culture will promote an
appreciation and respect for diverse perspectives and talents. Students with special needs will
receive appropriate accommodations, resulting in higher levels of academic performance.

"The Cincinnati Public Schools will provide 'facilities that will be high-quality, safe, and
well-maintained. The learning environments will be orderly and will facilitate and appropriately
compliment academic programs. Qur paced, integrated curriculum will provide academic
consistency across schools while offering flexible and challenging learing opportunities. District
policies and administrativeprocedures will focus on promoting student achievement; our efforts to
support student learning will be adequately funded while maximizing efficiency of operations
without sacrificing quality.

"Cincinnati Public Schools teachers and staff will work m partnership with students,

families and the community to ensure that students meet or exceed academic standards from pre-
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to Madeira City School District, Hamilton County

kindergarten through twelfth grade. Every school will be a Community Learning Center to more
efficiently integrate community resources in the delivery of services to our students.

"The members of the Board of Education will be held accountable to the public for a high-
quality school system that is fiscally responsible. The Cincinnati Public Schools will be a
community of lifelong learning and support for the citizens we serve.”

Cincinnati Public Schools Mission Statement: "Educate each student to meet or exceed the
district's defined academic standards."

Cincinnati Public Schools Goals: "Cincinnati Public Schools are committed to one goal -
improving student academic performance- and one plan - a focus on academic standards, frequent
monitoring of student progress and stfategic intervention."

(4) Will the acquiring district have the fiscal and human resources to efficiently operate
an expended educational program?

Madeira ¢ty Schools: "Madeira City Schools is currently serving an at or near capacity
number of students given the space available. In addition, the graduation requirements at Madeira
High School are very directive in the specific credits to be eared. Students are required to earn
21.5 credits that include requirements beyond the core subject area such as 2 credits in foreign
language, .25 credits in public speaking, 1 credit in visual & performing arts, and proficiency in
technology. The 21.5 credits only include 2.25 credits of electives. Therefore, any significant

increasein enrollment will impact on fiscal and human resources by requiring more staff to create
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sections of classes needed for graduation requirements. However, a few students can be
absorbed.”
Cincinnati Public Schools: "Unknown.”

(5) Will the acquiring district have adequate facilities to accommodate the additional
enrollment?

Madeira City Schools: "As stated above, the district is currently serving a near capacity
number of students. However, we have no data to indicate how many students would be expected
to transfer as a result of this request. A few students can be absorbed. A significant number
would negatively impact on the district."

Cincinnati Public Schook: No response.

(6) Will both of the districts involved have pupil population and property valuation
sufficient to maintain high school centers?

Madeira City Schools: "Madeira City Schools will be able to maintain our high school at
the current population status.”
Cincinnati Public Schook: "Yes."

(7)Will the proposed transfer of territory contribute to good district organization for the
acquiring district?

Madeira City Schools: "The transfer will not impact on the organization of the district."
Cincinnati Public Schools: No response.

(8) Does the acquiring district have the capacity to assume any financial obligation that
might accompany the relinquished territory?
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Madeira City Schools: "Provided that the number of additional students is not significant,
financial obligation should be manageable.”
Cincinnati Public Schools: "Unknown.”

(9) Will the loss of either pupils or valuation be detrimental to the fiscal or educational
operation of the relinquishing school district?

Madeira City Schools: “Seek response from Cincinnati City Schools."

Cincinnati Public Schools: "Yes."

(10) Have previous transfers caused substantive harm to the relinquishing district?
Madeira City Schools: “"Seek response from Cincinnati City Schools."

Cincinnati Public Schools: “Yes.”

(11) Is the property wealth in the affected area such that the motivation for the request
could be considered a tax grab?

Madeira City Schools: "The Madeira City School District did not initiate this request nor
has it sought to acquire the area requesting transfer. If this property is residential only and not
commercial, it is unlikely that this transfer would be considered a tax grab.”

Cincinnati Public Schools: "Yes."

(12) Are there any school buildings in the area proposed for transfer?

Madeira City Schools: "No."

Cincinnati Public Schools: "No."

(13) What are the distances between the school buildings in:

10
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Madeira City Schools: "Distance from the petitioning area to:
Dumont School 3.5 Miles

Sellman School 2.2 Miles

Madeira Junior/Senior High School 3.3 Miles

Cincinnati Public Schools:

a. The present area? | mile

b. The proposed area? 2 miles

(14) If approved, will the requested transfer create a school district with noncontiguous

territory?

area.”

Madeira City Schools: "Madeira City Schools will remain contiguou$ with the proposed

Cincinnati Public Schools: "Not to our knowledge."

(15) Is the area being requested an isolated segment of the district of whichit is a part?
Madeira City Schools: "Seek response from Cincinnati City Schools."

Cincinnati Public Schools: "No."

(16) Will the municipal and school district boundary lines become coterminous?

Madeira City Schools: "Yes, the proposed transfer area is part of the City of Madeira for

City purposes but not part of the Madeira City School District at this time."

Cincinnati Public Schools: "Unknown."

(17) For both of the districts: ‘

11



Proposed Transfer of Temitory from Cincinnati City School District
fo Madeira City School District, Hamilton County

(a) What is the inside millage?
Madeira City Schools:"4.26 inside mills for Madeira City Schools."
Cincinnati Public Schools: "4.19"

{b) What is the outside operating millage?
Madeira City Schools: “FY 01: 25.48 effective mills; 64.71 voted mills.”
Cincinnati Public Schools: "30.08 (residential effective)”

(c) What is the bonded fndebtedness millage?
Madeira City Schools: "FY 01: 2.74 mills."
Cincinnati Public Schools: "4.64."

FINDINGS OF FACT
Background:

1. On March 21, 2000, the Cincinnati City School District's Board of Education
received a petition requesting the proposed transfer of school districtterritory from the Cincinnati
City School District to that of the adjoining Madeira City School District. Their were eight
signatures on the petition, the property owners of four lots located in Columbia Township,
Hamilton County, that were annexed into the City of Madeira in 1996. State Board Ex. 1;

Cincinnati Public Schools Exs. C, D.
2. Five months later, on August 29, 2000, Cincinnati Public Schools forwarded the

petition to ODE. The general council for the school district's board of education, offering no

12
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explanation, apologized for the delay and waived any argument that would prevent the petition
from being considered prior to April 1, 2001. State Board Ex. 1.

3. On September 6, 2000, Holly Cohen Miller, ODE's Assistant Legal Counsel,
mailed questionnaires to both Madeira City Schools and Cincinnatt Public Schools as required by
R.C. 3311.24. Madeira City Schools completed their questionnaireand returned it to ODE on or
about October 3, 2000. Cincinnati Public Schools did not retumn their questionnaire until March
2, 2005, four and one-half years later. It is unclear from the record why there was such a
substantial delay in processing the petitioners' request for this proposed transfer of territory. Both
in November 2000 and December 2003, ODE contacted Cincinnati Public Schools requesting that
they submit responses to their questionnaire but never received a response. Regardless of fault,
the petitioners were not prejudiced by any unnecessary delay. State Board Exs. 3-5, 24.

4, On May 13, 2004, the State Board adopted a resolution declaring its intention to
consider the request to transfer certain territory from the Cincinnati City School District,
Hamilton County, to the Madeira City School District, Hamilton County. State Board Ex. 6.

5. ODE notified the parties accordingly, and the petitioners requested a hearing.
Neither Cincinnati Public Schools nor Madeira City Schools requested a hearing in this matter.
The hearing was conducted on March 23,2005, but only the petitioners and counsel for Cincinnati

Public Schools attended. State Board Exs. 6, 7, 10, 11-20, 22.

13
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to Madeira City School District, Hamifton County

Proposed Territory for Transfer:

6. The proposed transfer area involves a portion of Columbia Township, Hamilton
County, that was annexed into the City of Madeira in 1996. Cincinnati Public Schools Exs. C, D.

7. The area consists of four homes that were constructed in Columbia Township and
were part of that township until the residents petitioned for annexation into the City of Madeira in
1996. Tr. 67, 80.

8. The proposed transfer area is now within the City of Madeira, but the four homes
in the transfer area remain in the Cincinnati City School District. Petitioners Exhibit 1.

9. Neither Madeira City Schools nor Cincinnati Public Schools is contiguous with its
respective city boundaries. The current residents live in an area where various school district
boundaries, township boundaries, and municipal boundaries come together. Tr. 54, 84, 99.

10.  The four lots in the proposed area of transfer consist of properties known as 5721,

5723, 5725 and 5727 Windridge Drive, City of Madeira. The oaly access to the properties is

_from Windridge Road, located in the City of Madeira and within the Madeira City School District

boundary. However, properties on the other three sides of the proposed area of transfer are

within the Cincinnati City School District boundaries. Petitioners Ex. 1.

11.  Forunknownreasons, two of the properties in the proposed area of transfer havea
small portion of their property taxes designated to the Madeira City School District for school
district taxing purposes. For whatever reason - possibly because the lot lines extend to the middle

of Windridge Road, already within the Madeira City School District boundary prior to the 1996

14
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annexation of these properties - this factor has little significance because the percentage of each
property is de minus.

12.  The market value of these four properties for real property tax purposes presently
totals $373,840 in accessed valuation (accessed valuation being 35% of market value). State
Board Ex. 24,

The Petitioners:

13.  The eight petitioners (four couples) live in four homes which consist of the entire
proposed area of transfer. Some of these homeowners were involved when residents petitioned to
have the property annexed into the City of Madeira in 1996. The petitioners admit that when they
moved for annexation of their property into the City of Madeira, they assumed that the school
district transfer would automatically occur if the annexation were granted. Tr. 48, 67, 80.

14.  The petitioners testified that no public school students currently live in the proposed
area of wansfer. Tr. 93, 118.

15.  The parents of the one private school student who lives in the proposed area of
transfer testified that there was a strong bond to St. Xavier High School, "a private school.”
Currently, no public school students live in the area and, in fact, the petitioners' children, all
grown, attended private schools.

16.  The petitioners did not present any evidence concerning the ultimate good of any

students who currently reside in the proposed area of transfer if this transfer request is approved.
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Propossd Transfer of Temitory from Cincinnati City School District
to Madeira City School District, Hamilton County

17.  Petitioners feel disconnected with the City of Madeira because, according to two
witnesses, they are separated at the polling booth if there is anything pertaining to Cincinnati
Public Schools on the ballot. Donna Salmon testified that they "have [their] own little polling
booth and “[t}he people working at the polling booth recognize [them]." Tr. 47. Berpard
Schlake testified that he feels connected to _the City of Madeira except that petitioners have a
separate polling booth and “[i}f this gets resolved, then we'll be completely connected." Tr. 94.

18.  Additionally, petitionersfeel that they geographically belong to the City of Madeira
and have ties only to the City of Madeira. Donna Salmén testified that she feels connected to the
City of Madeira because she receives the Madeira Newsletter and the Madeira and Indian Hill
Fire Company Newsletter and does not "receive anything from Cincinnati Public Schools
pertaining to any information as to what's going on." Tr. 45.

19.  Richard Bartchy testified that petitioners feel like they do not belong; they are the
only ones in their homeowner's association who are not part of Madeira City Schools although
“Iwle live in Madeira" and “[w]e pay taxes in Madeira." Tr. 78. Bartchy later testified thathe has
neighbors in both the City of Madeira and Columbia Township.

20. Bemard Schlake testified that geographically the transfer area should belong in the
Maderia City School District because "our area is geographically above the Cincinnati School
District area." Tr. 94. According to Schlake, the transfer area is on the border between the City

of Madeira and Columbiz Township. Tr. 84, 100.

16
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Proposed Transfer of Teritory from Cincinnati City School District
to Madelra City School District, Hamilton County

21.  Robert Salmon, one of the property owners, testified that he is concerned about his
children being friends with City of Madeira children because once they reach high school the
children "are going to be split apart" and "those friendships get ruptured." Tr. 115. Salmon also
was concerned that friendships developed with other parents through social and athletic functions
for the children will be "ruptured once you get into high school because you're not going to share
as much in common." Tr. 115, Salmon testified that he would have liked to have had the option
to send his children to Madeira City Schools, “fm]aybe not for myself or my wife, but maybe for
the next people that c;wn the house." Tr. 117. Salmon later testified that his two children
attended private school for both elementary and high school. Tr. 118-19.

22.  Donna Salmon testified that, to the best of her knowledge, if this transfer had been
granted in 2000 at the time it was submitted, it would not have made any difference as to the
ability of her children to attend private school. Tr. 60.

23.  Bemard Schlake admitted that he did not have any evidence about the impact that
this transfer would have on any students in the area and that his motivation for wanting this
transfer was really a question of the preference of the current homeowners because "[they] are
connected in every other way other than [with] the school district." Tr. 96. Schlake testified that
he assumed the fair market value of the four homes in the proposed transfer area would inerease if
the transfer is approved and the properties were located in the Madeira City School District. Tr.

104.
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24, The only school age child who lives in the proposed transfer area attends private
school. Tr. 118-19.

Madeira Gty Schools:

25. Madeira City Schools is a refatively small district with a student enrollment of
approximately 1,490 students and three school buildings: an elementary school (K-3), a middle
school (4-6), and a high school. Madeira City Schools does not expect any future growth during
the next three years. According to Madeira City Schools, space at all three buildings remains at
or near capacity. The percentage of minority students in the district is approximately 6.82 %, and
any transfer of territory would not have any racial implications. State Board Ex. 3.

26.  Madeira City Schools did not initiate, solicit nor encourage t133 request for a
proposed transfer of territory. State Board Ex. 3.

27.  Although the school district is serving at or near capacity the number of students it
could accommodate, there is no indication that approving this transfer of territory would have any
significant impact on the district. State Board Ex. 3.

Cincinnati Public Schools:

28. ’ The average daily membership (ADM) at Cincinnati Public Schools for October

2004 was 37,159 students. There is no expected growth for the district over the next three yeats.
In fact, the district expects to lose approximately 600 students during that period of time.
29.  Cincinnati Public Schools' responses to the 17 questions and 10 additional factors

shows that the transfer would involve the loss of $373,840 in accessed valuation. (Note that

18
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assessed valuation is approximately 35% of fair market value). The district's responses also
show that losses from prior transfers have been suffered by Cincinnati Public Schools
exceeding $18 million in assessed valuation. Although a large district, any transfer would be
detrimental to the fiscal or educational operation of the district. It is clear that prior transfers
have caused substantial harm to the district. State Board Ex. 24.

30. There are several areas in the City of Madeira that are not in the Madeira City
School District other than the subject neighborhood. The Madeira City School District extends
outside of the boundaries of the City of Madeira. Without question, the subject neighborhood
is in an area where all sorts of municipal boundaries, township boundaries, and school district
boundaries come together. It is not an homogenous, "Madeira-only" sort of neighborhood.
Cincinnati Public Schools Ex. A.

31. The City of Madeira contains school district territory other than just Madeira
City Schools and all residents of the City of Madeira have access to youth sports leagues,
regardless of fhc school district they live in. Cincinnati Public Schools Ex. B.

32.  The list of Madeira "organizations" presented by Petitioners show that many
organizations are not solely in Madeira, but include other communities as well, e.g.,

Kenwood, Silverton, Miami Hills, etc. Petitioners Ex. 5.
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Seventeen Factors of Significance:

33. Rule 3301-89-02, Ohio Adm.Code, sets forth certain questions to be answered
by the school districts involved so that a hearing officer can consider those responses when a
request is made for a transfer of territory under R.C. 3311.24. The responses of the two
school districts are stated above. Out of the 17 questions, only a few of them apply. Both
school districts publish annual reports, and both school districts engage in long-range
educational planning for the students in their district. However, because no students are
involved in the proposed area of transfer, the only issue of significance is the loss to Cincinnati
Public Schools of the assessed valuation of these four properties.

Ten Additional Factors of Significance:

34,  Ohio Adm.Code 3301-89-03 lists 10 additional factors to be considered by a
hearing officer appointed to hear the request for a transfer. These factors and findings of fact
are stated as follows:

(1)  Documented agreements made by public agencies involved in municipal
annexation proceedings should be honored.

This factor does not apply in this case.

@) A previous agreement entered into by the school districts concerned should be
honored unless all concerned districts agree to amend it.

This factor does not apply in this case.

20
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(3) The statement signed by the school district boards of education after

negotiations as required by paragraph (DX4) of Rule 3301-89-04 of the Administrative Code.

This factor does not apply in this case.

@  There should not be undue delay in requesting a transfer for school purposes
after a territory has been annexed for municipal purposes.

Although there was an unusual delay in having this matter come to hearing, the delay
did not prejudice the petitioners and, as a result, this factor does not apply in this case.

(5)  The transfer shall not cause, preserve, or increase racial isolation.

This factor is not significant in this case.

(6) Al school district territories should be contiguous unless otherwise
authorized by law.

The school district territories will remain contiguous if the proposed transfer of
territory is approved.

School district boundary lines that have existed for a long period of time
should not be changed if substantial upheaval results because of the long-held loyalties by
the parties involved.

This factor does not apply in this case.

(8) The pupil loss of the relinquishing district should not be such that the
educational program of that district is severely impaired.

This factor does not apply in this case.

(9)  The fiscal resources acquired should be commensurate with the educational
responsibilities assumed.
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This factor does not apply in this case.

(10)  The educational facilities of districts should be effectively utilized.

This factor does not apply in this case.

CONCLUSIONS OF LAW

Petitioners' request for this transfer of territory is govemed by R.C. 3311.24, R.C.
119, and Ohio Adm.Code 3301-89. R.C. 3311.24(A) states, in part:

. . . if a petition, signed by seventy-five percent of the qualified electors residing

within that portion of a city, exempted village, or local school district proposed

to be transferred voting at the last general election, requests such a transfer, the

board of education of the district in which such proposal originates shall file

such proposal, together with a map showing the boundaries of the territory

proposed to be transferred, with the state board of education prior to the first

day of April in any even-numbered year.

The above statutory provision applies to petitioners' request for this proposed transfer
of territory from the Cincinnati City School District to the Madeira City School District, and
petitioners have the burden of proof by presenting reliable, substantial and probative evidence
in order to prevail in this administrative action. "Moreover, it is generally held that, absent a
statutory provision which specifically places the burden of proof, such burden in an
administrative action is upon the party asserting the affirmative issue." Youngston Sheet &
Tube Co. v. Maynard (1984), 22 Ohio App.3d 3, 8, 488 N.E2d 220. In other words,
petitioners in a territorial transfer proceeding have the burden of proof that the transfer should

be approved. Hicks v. State Bd. of Educ., 10" Dist. No. 02AP-1183, 2003-Ohio-4134, at 1

16.
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A hearing upon a request for the transfer of school district territory under R.C. 3311.24
is provided for and conducted in accordance with the provisions of Ohio Adm.Code 3301-89.
Specifically, Ohio Adm.Code 3301-89-02(H)(1) provides that the hearing officer shall conduct
a hearing and mﬁke a report to the State Board containing a "recommendation to approve or
disapprove the trqnsfer of territory." In making his recommendation, the hearing officer is
required to consider the factors set forth in Ohio Adm.Code 3301-89-02 and 3301-89-03.

To help aid the decision-making process, Ohio Adm.Code 3301-89 sets forthr pertinent
factors that are to be considered by the hearing officer and the State Board in considering a
request for the transfer of territory under R.C. 3311.06. Specifically, Ohio Adm.Code 3301-
89-02(B) requires that, upon receipt of a request for the transfer of territory, ODE is to send to
each of the school districts involved in the proposed area of transfer a request for information
which includes 17 questions, the answers to which are to be considered by the hearing officer.
Ohio Adm.Code 3301-89-03(B) sets forth 10 additional factors that are to be considered by the
hearing officer. Additionally, Ohio Adm.Code 3301-89-01(F) requires that, when a request
for the transfer of territory is made, it is to be "considered upon its merit with primary
consideration given to the present and ultimate good of the pupils concerned.”" Thus, as the
Court observed in Garfield His. Gty School Dist. v. State Bd. of Edn. (1990), 62 Ohio App.éd

308, 319, 575 N.E.2d 503:

[T]he several factors for consideration set forth n Ohio Adm.Code 3301-39-
02(B) and 3301-89-03(B) are intended to be an integral part of the board's
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Proposed Transfer of Temitory from Cincinnati City School District
to Madeira City School District, Hamilton County

transfer decision with primary consideration given to the present and ultimate
good of all the students who are affected by the proposed transfer.

Ohio courts have promulgated a list of factors that are probative of the "present and
ultimate good of the pupils concemned," such as (1) the proximity of the petitioners' property to
the transferee school district; (2) greater access to extracurricular activities in the transferee
district; (3) shorter traveling distance to school buildings in the transferee district; {4) a shorter
bus ride to the school facilities in the transferee district; (5) families' social, business, and
community life focused on the transferee district; (6) safety of students improved by fewer
dangerous routes of travel to the transferee district; (7) the social and educational needs of the
affected students will be better served by the transferee district; and (8) the personal preference
of the affected families. See, e.g., Rossford Board d Education v. State Bd. d Edn. (1992),
63 Ohio St.3d 705, 590 N.E.2d 1240; Garfield Hts. City School Dist., 62 Ohio App.3d 308,
575 N.E.2d 503; City o Cincinnati School District v. State Bd. o Edn., et al. (Ken Arbre’)
(1996), 113 Ohio App.3d 305, 680 N.E.2d 1061; Levey v. State Bd d Edn., No. 93CVF-07-
4661, 1995 WL 89703 (Ohio App. 10" Dist. Feb. 28, 1995).

Finally, Ohio Adm.Code 3301-89-03(C) indicates that when all other factors are equal,
"the hearing officer may consider the preference of the residents with school-age ch’ildren who
live in the territory sought to be transferred to another school district.”

As stated in Garfield Hts. City School Dist.:
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When a transfer of school districts is proposed, a balancing must take place
between many competing factors in order to achieve the desired result of
achieving what is in the best interests of the students concerned.

The referee in such a case is merely to decide whether, based upon all relevant
factors, the proposed transfer would adversely affect the best interest of all
students involved, and whether it would indeed be in their best interest. 62
Ohio App.2d at 323, 575 N.E.2d 503.

Ohio Courts have agreed that the fundamental question to be answered first remains

whether the pupils who would be affected would benefit by granting or denying the transfer.

JHowever, in Cincinnati City School Dist., in analyzing Garfield Hts. City School District, the

Court clarified this underlying principle as follows: Consideration of the "present and ultimate
good of the pupils concerned" is not limited to the interests of those students in the transfer
territory. Rather, the inquiry nvolves all students affected by the proposed transfer, including
those remaining in the relinquishing district and those already at the receiving districts. Thus,
evidence that a transfer may be in the best interest of the students in the transfer area must be
balanced against evidence of the potential harm such a transfer may have on the other students
in the affected districts. 113 Ohio App.3d at 310, 680 N.E.2d 1061.

Furthermore, Ohio Adm.Code 3301-89-03(B)(9) states that a hear.ing officer, in any
request for a transfer of territory, shall consider, among other factors, “[tihe fiscal resources

acquired should be commensurate with the educational responsibilities assumed,”
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The evidence and testimony presented show that there are no students in the proposed
transfer area who attend Cincinnati Public Schools; all students residing in the proposed
transfer area attend private schools and it is likely that they will continue to attend private
school even if the transfer is granted. A transfer of the proposed transfer area from Cincinnati

Public Schools to Madeira City Schools would result in a financial windfall to Madeira City

Schools to the detriment of Cincinnati Public Schools. Madeira City Schools would acquire

fiscal resources without assuming any educational responsibilities. With this in mind, the
reality of the matter is that Cincinnati Public Schools face the immediate loss of $373,840 each
year in assessed valuation if the transfer is allowed. This transfer request, initiated by the
homeowners in the proposed transfer area, appears to be an attempt to increase their property
value by transferring to 2 more desirable school district. |

Approving this transfer does not appear to be in the best interest of either district or
their respective students. Consideration of the "present and ultimate good of the pupils
concerned is not limited to the interests of those students in the transfer territory. Rather, the
inquiry involves all students affected by the proposed transfer, including those remaining in the
relinquishing district and those already at the receiving district. Thus, evidence that a transfer
may be in the best interests of the students in the transfer area must be balanced against
evidence of the potential harm such a transfer may have on other students in the affected
districts. Here, petitioners did not introduce any evidence regarding how this proposed

transfer would benefit the students in the transfer territory. The students in the transfer
26
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Proposed Transfer of Territory from Cincinnati City School District
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territory attend private school and would therefore not benefit from the proposed transfer. As
a result, any potential harm such transfer may have on the students in the relinquishing district
must be carefully reviewed.

For Cincinnati Public Schools, the only evidence to rely on is their responses to the 17
questions outlined above. In particular, Cincinnati Public Schools is concerned that there are
racial isolation implications and believes that loss of either pupil or valuation is detrimental to
the fiscal or educational operation of its district. Furthermore, previous transfers have caused
substantive harm to Cincinnati Public Schools. Because the one student in the proposed
transfer area attends private school, the issue is not whether Madeira City Schools can provide
a better education than Cincinnati Public Schools. The primary issue is whether the benefit to
the students in the transfer area outweighs the harm to the other students in the affected
district. Petitioners did not introduce any evidence regarding how this proposed transfer would
benefit the students in the transfer territory and Madeira City Schools did not take part in the
request. After a careful balancing of the factors involved, it is apparent that a greater harm is
caused if the proposed transfer of territory is approved.

In light of the testimony of the various witnesses and the documentary evidence
introduced at the hearing, petitioners have failed to present reliable, substantial and probative
evidence in support of their request. Having failed to do so, petitioners' request for the

transfer of the proposed territory should be denied.
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to Madeira City School District, Hamilton County

RECOMMENDATION
On the basis of the evidence submitted at the hearing, exhibits introduced into evidence,
testimony of witnesses, arguments of counsel for petitioners and Cincinnati Public Schools,
post-hearing briefs submitted by the parties, and the findings of fact and conclusions of law
stated herein, it is recommended that the State Board of Education DENY the request for
transfer of the transfer area, for school purposes, from the Cincinnati City School District,
Hamilton County, to the Madeira Citﬁr School District, Hamilton County, pursuant to R.C. '

3311.24 and Ohio Adm. Code 3301.89.

bert B. St. Clair
earing Officer

Dated: April 28, 2605,
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Proposed Transfer of Territory from Cincinnati City School District
to Madeira City School District, Hamiifon County

NOTICE OF APPEAL

In accordance with Ohio Adm.Code 3301-89-02(I), upon receipt of the hearing officer's
report the affected parties have ten (10) days in which to submit written objections to the report
to the Department of Education. Any party that files objections shall file a copy of the
objections with the other affected parties. Any affected party may file a response to the
objections. Such response must be filed with the Department of Education within ten (10) days
after the objections are mailed to the Department of Education.

You may send your written objections and/or responses to:

State Superintendent of Public Instruction

Ohio Department of Education

25 South Front Street, Mail Stop 707

Cohumbus, Ohio 43215

Telephone: (614) 466-4705

For your information, after the time for filing objections and responses has ended, the
State Board of Education will then consider the report and recommendation of the hearing
officer, objections and responses, and adopt a resolution which approves, disapproves, or
modifies the recommendation of the hearing officer. The decision of the State Board of

Education will be made solely on the record of the hearing, the report and recommendation of

the hearing officer, and any objections or responses filed by the parties.
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EXHIBITS

State Board of Education Exhibits:

1.

Correspondence from John P. Concannon, General Counsel, Cincinnati Public Schools,
to Holly Coen-Miller, ODE Assistant Legal Counsel, transmitting for.filing a petition
to transfer certain school district territory from the Cincinnati City School District to
the Madeira City School District pursuant to Ohio Revised Code section 3311.24. A
copy of the correspondence, map, and petition are attached, dated August 29, 2000.

Correspondence to Steven J. Adamowski, Superintendent, Cincinnati, Public Schools,
and Michele Hummel, Superintendent, Madeira City Schools, from Holly Coen-Miller,
ODE Assistant Legal Counsel, acknowledging receipt of the proposal to transfer
territory and requesting a response to the 17 questions and an information form, dated
September 6, 2000.

Correspondence from Michele Hummel, Superintendent, Madeira City Schools, to
Holly Coen-Miller, ODE Assistant Legal Counsel, enclosing the district's responses to
the information questionnaire and the 17 questions, dated October 2, 2000

Correspondence from Holly Coen-Miller, ODE Assistant Legal Counsel, to John
Concannon, General Counsel, Cincinnati Public Schools, enclosing information and the
17 questions, dated November 2, 2000.

Correspondence to David DiMuzio, attorney for Cincinnati Public Schools, from Kyle
Lathwell, ODE Assistant Legal Counsel, enclosing information questionnaire and the
17 questions, dated December 22, 2003.

Correspondence to Alton Frailey, Superintendent, Cincinnafi Public Schools, and
Stephen Kramer, Superintendent, Madeira City Schools, from Kyle Lathwell, ODE
Assistant Legal Counsel, informing the parties of the State Board of Education's action
declaring its intent to consider the possible transfer of school district teriitory from the
Cincinnati City School District to the Madeira City School District and notifying the
parties of their opportunity to request a hearing. Copy of resolution and return receipts
attached, dated May 19, 2004.
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Proposed Transfer of Territory from Cincinnati Cily School District
to Madeira City School District, Hamilton County

Correspondence from David DiMuzio, attorney for Cincinnati Public Schools, to Kyle
Lathwell, ODE Assistant Legal Counsel, advising that Cincinnati Public Schools will
not be participating in the hearing, dated June 17, 2004.

Correspondence from David DiMuzio, attorney for Cincinnati Public Schools, to Kyle
Lathwell, ODE Assistant Legal Counsel, requesting permission to submit responses to
the 17 questions and complete the questionnaire, dated October 8, 2004.

Correspondence from Kyle Lathwell, ODE Assistant Legal Counsel, to David
DiMuzio, attomey for Cincinnati Public Schools, advising that the Cincinnati City
School District may submit responses to the 17 questions and complete the
questionnaire, dated October 28, 2004.

Correspondence from Kyle Lathwell, ODE Assistant Legal Counsel, to David
DiMuzio, attorney for Cincinnati Public Schools, Timothy Burke, attorney for
Petitioners, and Stephen Kramer, Superintendent, Madeira City Schools, advising the
parties of the State Board's resolution to establish a hearing regarding the proposed
territory transfer. Resolutionattached, dated October 28, 2004.

Correspondence from Timothy Burke, attorney for Petitioners, to Kyle Lathwell, ODE
Assistant Legal Counsel, regarding dates of availability for hearing, dated November 8,
2004.

Correspondence from David DiMuzio, attorney for Cincinnati Public Schools, to Kyle
Lathwell, ODE Assistant legal Counsel, regarding dates of availability for hearing,
dated November 8, 2004.

Correspondence from David DiMuzio, attorney for Cincinnati Public Schools, to Kyle
Lathwell, ODE Assistant legal Counsel, regarding dates of availability for hearing,
dated December 8, 2004,

Correspondence from Kyle Lathwell, ODE Assistant Legal Counsel, to David
DiMuzio, attorney for Cincinnati Public Schools, Timothy Burke, attorney for
Petitioners, and Stephen Kramer, Superintendent, Madeira City Schools, informing the
patties that there were no mutually agreeable dates in December 2004 and January 2003
for a hearing, and requesting that the parties submit dates of avallabﬂxty for a hearing in
Febroary and March 2005, dated January 12, 2005.
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19.

20.

21.

22,

Proposed Transfor of Territory from Cincinnati City School District
to Madeira City School District, Hamilton County

Correspondence from David DiMuzio, attorney for Cincinnati Public Schools, to Kyle
Lathwell, ODE Assistant Legal Counsel, regarding dates of availability for hearing,
dated Yanuary 17,2005.

Correspondence from Emily Suplinger, attorney for Petitioners, to Kyle Lathwell, ODE
Assistant Legal Counsel, regarding dates of availability for hearing, dated January 21, 2005.

Correspondence from Stephen Kramer, Superintendent, Madeira City Schools, to Kyle
Lathwell, ODE Assistant Legal Counsel, advising that Madeira City Schools will not be
participating in the hearing, dated February 1, 2005.

Telephone message from Emily Suplinger, attomey for Petitioners, to Kyle Lathwell,
ODE Assistant Legal Counsel, regarding dates of availability for hearing, dated
February 7,2005.

Telephone message from Attomney Robert St. Clair advising that he is available to
preside as hearing officer at the hearing on March 22, 2005, dated February 8, 2005.

Correspondence from Kyle Lathwell, ODE Assistant Legal Counsel, to David
DiMuzio, attorney for Cincinnati Public Schools, Timothy Burke, attorney for
Petitioners, and Stephen Kramer, Superintendent, Madeira City Schools, advising the
parties of the March 22, 2005, hearing date, dated February 10, 2005. Return receipts
attached.

Correspondence from Kyle Lathwell, ODE Assistant Legal Counsel, to Attorney
Robert St. Clair advising of his appointment as hearing officer and the March 22, 2005,
hearing date, dated Eebruary 10,2005,

Correspondence from Kyle Lathwell, ODE Assistant Legal Counsel, to David
DiMuzio, attorney for Cincinnati Public Schools, Timothy Burke, attorney for
Petitioners, and Stephen Kramer, Superintendent, Madeira City Schools, advising the
parties of the rescheduled March 23, 2005, hearing date, dated February 15, 2005.
Return receipts attached.

Correspondence from Kyle Lathwell, ODE Assistant Legal Counsel, o Aftorney

Robert St. Clair advising of his appointment as hearing officer and the rescheduled
March 23, 2005, hearing date, dated February 15, 2005.
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Proposed Transfer of Territory from Cincinnati City School District
to Madeira City School District, Hamilton County

Correspondence from David DiMuzio, attorney for Cincinnati Public Schools, to Kyle
Lathwell, ODE Assistant Legal Counsel, enclosing Cincinnati Public Schools' responses
to the 17 questions and the questionnaire, dated March 2, 2005.

Petitioners Exhibits:

School district and municipal boundary map

Hamilton County real estate tax bill re Robert & Donna Salmon
Madeira Newsletter, Winter 2005

Madeira & Indian Hill Fire Co. Newsletter, March 2005
Madeira organizations

Pamphlet entitled Inferesting Facts about the City of Madeira
Madeira City Schools District Digest, Winter 2004

Hamilton County real estate tax bill re Richard & Joanne Bartchy

Hamilton County real estate tax bill re Bernard & Marilyn Schlake

Cincinnati City School District Exhibits:

A,

B.

Map of city school district boundaries
Affidavit of Thomas Moeller, City Manager of the City of Madeira, Ohio

Hamilton County Regional Planning Cbminission, report on proposed annexation,
Columbia Township to the City of Madeira, dated May 29, 1996

Minutes of the Hamilton County Board of County Commissioners, dated May 29, 1996
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3311.22 Transfer of school district territory.

A governing board of an educational service center may propose, by resolution adopted by majority vote of Its full
membership, or qualified electors of the area affected equal In number to at least fifty-five per cent of the qualified
electors voting at the last general election residing within that portion of a school! district, or districts proposed to be
transferred may propose, by petition, the transfer of a part or all of ona or more local school districts to another local
school district or districts within the territory of the educational service center. Such transfers may be made only to
local school districts adjoining the school district that is proposed to be transferred, unless the board of education of
the district proposed to be transferred has entered Into an agreement pursuant to section 3313.42 of the Revised
Code, in which case such transfers may be made to any local school district within the territory of the educational
service center,

When a governing board of an educational service center adopts a resolution proposing a transfer of school territory it
shall forthwith file a copy of such resolution, together with an accurate map of the territory described in the
resolution, with the board of education of each school district whose boundaries would be altered by such proposal. A
governing board of an educational service center proposing a transfer of territory under the provisions of this section
shall at its next regular meeting that occurs not earlier than thirty days after the adoption by the governing board of a
resolution proposing such transfer, adopt a resolution making the transfer effective at any time prior to the next
succeeding first day of July, unless, prior to the expiration of such thirty-day period, qualified electors residing in the
area proposed to be transferred, equal In number to a majority of the qualified electors voting at the last general
election, file a petition of referendum against such transfer,

Any petition of transfer or petition of referendum filed under the provisions of this section shall be filed at the office of
the educational service center superintendent. The person presenting the petition sha#l be given a receipt containing
thereon the time of day, the date, and the purpose of the petition,

The educational service center superintendent shall cause the board of elections to check the sufficiency of signatures
on any petition of transfer or petition of referendum filed under this section and, If found to be sufficlent, ke shall
present the petition to the educational service center governing board at a meeting of the board which shali occur not
later than thirty days following the filing of the petition.

Upon presentation to the educational service center governing board of a proposal to transfer territory as requested
by petition of fifty-five per cent of the qualified electors voting at the last general election or a petition of referendum
agalinst a proposal of the county board to transfer territory, the governing board shall promptly certify the proposal to
the board of elections for the purpose of having the proposal placed on the ballot at the next general or primary
election which occurs not less than seventy-five days after the date of such certification, or at a special election, the
date of which shall be specified in the certification, which date shall not be less than seventy-five days after the date
of such certification. Signatures on a petition of transfer or petition of referendum may be withdrawn up to and
including the above mentioned meeting of the educational service center governing board only by order of the board
upon testimony of the petitioner concerned under oath before the board that his signature was obtained by fraud,
duress, or misrepresentation.

If a petition Is filed with the educational service center governing board which proposes the transfer of a part or all of
the territory Included in a resclution of transfer previously adopted by the educational service center governing board,
no action shall be taken on such petition if within the thirty-day period after the adoption of the resolution of transfer
a referendum petition is filed. After the election, if the proposed transfer fails to receive a majority vote, action on
such petition shall then be processed under this section as though originally filed under the provisions hereof. If no
referendum petition is filed within the thirty-day period after the adoption of the resolution of transfer, no action shall

http://codes.ohio.goviore/3311.22 7 9/10/2007
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be taken on such petition.

If a petition is filed with the educatlonal service center governing board which proposes the transfer of a part or all of
the territory included in a petition previously filed by electors no action shall be taken on such new petition.

Upon certiflcation of a proposal to the board or boards of elections pursuant to this section, the board or boards of
elections shall make the necessary arrangements for the submission of such question to the electors of the county or
counties quallfied to vote thereon, and the election shall be conducted and canvassed and the results shall be certiffed
in the same manner as in regular electlons for the election of members of a board of education.

The persons qualified to vote upon a proposal are the electors residing in the district or districts containing territory
that is proposed to be transferred. If the proposed transfer be approved by at least a majority of the electors voting
on the proposal, the educational service center governing board shall make such transfer at any time prior to the next
succeeding first day of July. If the proposed transfer Is not approved by at least a majority of the electors voting on
the proposal, the question of transferring any property included in the territory covered by the proposal shall not be
subinitted to electors at any election prior to the first general election the date of which is at least two years after the
date of the original election, or the first primai’y election held in an even-numbered year the date of which is at jeast
two years after the date of the original election. A transfer shall be subject to the approval of the receiving board or
boards of education, unless the proposal was initiated by the educational service center‘governing board, in which
case, if the transfer is opposed by the board of education offered the territory, the local board may, within thirty days,
following the receipt of the notice of transfer, appeal to the state board of education which shall then either approve
or disapprove the transfer.

Following an election upon a proposed transfer initiated by a petition the board of education that is offered territory
shall, within thirty days following receipt of the proposal, either accept or reject the transfer.

When an entire school district Is proposed to be transferred to two or more school districts and the offer is rejected by
any one of the receiving boards of education, none of the territory included in the proposal shail be transferred,

Upon the acceptance of territory by the receiving board or boards of education the educational service center
governing board offering the territory shall file with the county auditor and with the state board of education an
accurate map showing the boundaries of the territory transferred.

Upon the making of such transfer, the net indebtedness of the former district from which territory was transferred
shall be apportioned between the acquiring school district and that portion of the former school district remaining
after the transfer in the ratio which the assessed valuation of the territory transferred to the acquiring schoot district
bears to the assessed valuation of the original school district as of the effective date of the transfer. As used in this
sectlon “net indebtedness” means the difference between the par value of the outstanding and unpaid bonds and
notes of the school district and the amount held in the sinking fund and other indebtedness retirement funds for their
redemptlon.

If an entire district Is transferred, any indebtedness of the former district incurred as a result of a loan made under
section 3317.64 of the Revised Code is hereby canceled and such indebtedness shall not be apportioned among any
districts acquiring the territory.

Upon the making of any transfer under this section, the funds of the district from which territory was transferred shall

be divided equitabiy by the educational service center governing board between the acquiring district and any part of
the original district remaining after the transfer.
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If an entire district is transfeired the board of education of such district is thereby abolished or if a member of the
board of education lives In that part of a school district transferred the member becomes a nonresident of the school
district from which the territory was transferred and he ceases to be a member of the board of education of such
district.

The legal title of alf property of the board of education In the territory transferred shali become vested in the board of
education of the school district to which such territory is transferred. -

Subsequent to June 30, 1959, if an entire district is transferred, foundation program moneys accruing to a district
accepting school territory under the provisions of this section or former section 3311.22 of the Revised Code, shall not
be less, in any year during the next succeeding three years following the transfer, than the sum of the amounts
received by the districts separately in the year In which the transfer was consummated.

Effective Date: 09-29-1995
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3311.231 Transferring local school district territor'y to adjoining
service center or city or exempted village school district.

A governing board of an educational service center may propose, by resolution adopted by majority vote of its full
membership, or qualifled electors of the area affected equal in number to not less than fifty-five per cent of the
qualified electors voting at the last general election residing within that portion of a school district proposed to be
transferred may propose, by petition, the transfer of a part or all of one or mare local schoot districts within the
territory of the center to an adjoining educational service center or to an adjoining city or exempted village school
district.

A governing board of an educational service center adopting a resolution propoesing a transfer of school territory under
this section shall file a copy of such resolution together with an accurate map of the territory described in the
resofution, with the board of education of each school district whose boundaries would be altered by such proposal.
Where a transfer of territory is proposed by a governing board of an educational service center under this section, the
governing board shall, at its next regular meeting that occurs not earlier than the thirtieth day after the adoption by
the governing board of the resolution proposing such transfer, adopt a resolution making the transfer as originally
proposed, effective at any time prior to the next succeeding first day of luly, unless, prior to the expiration of such
thirty-day period, qualified electors residing in the area proposed to be transferred, equal in humber to a majority of
the qualified electors voting at the last general election, file a petition of referendum against such transfer.

Any petition of transfer or petition of referendum under the provisions of this section shall be flied at the office of the
educational service center superintendent. The person presenting the petition shall be given a receipt containing
thereon the time of day, the date, and the purpose of the petition.

The educational service center superintendent shall cause the board of elections to check the sufficiency of signatures
on any such petition, and, if found to be sufficient, he shall present the petition to the educational service center
governing board at a meeting of said governing board which shall occur not later than thirty days following the Aling
of said petition.

The educational service center governing board shall promptly certify the proposal to the board of electlons of such
counties In which school districts whose boundaries would be altered by such propaosal are located for the purpose of
having the proposal placed on the ballot at the next general or primary election which occurs not less than seventy-
five days after the date of such certification or at a speclal election, the date of which shall be specified in the
certification, which date shall not be less than seventy-five days after the date of such certification.

Signatures on a petition of transfer or petition of referendum may be withdrawn up te and including the above
mentioned meeting of the educational service center governing board only by order of the governing board upon
testimany of the petitioner concerned under oath before the board that hls signature was obtained by fraud, duress,
ar misrepresentation.

If a petition Is filed with the educational service center governing board which proposes the transfer of a part or all of
the territory included elther in a petition previcusly filed by electors or in a resolution of transfer previously adopted
by the educational service center governing board, no action shall be taken on such new petition as long as the
previously initiated proposal is pending before the governing board or is subject to an election.

Upon certification of a proposal to the board or boards of elections pursuant to this section, the board or boards of
elections shall make the necessary arrangements for the submission of such question to the electors of the county or
counties qualified to vote thereon, and the election shall be conducted and canvassed and the results shall be certified

http://codes.ohio.gov/ore/3311.231 9/10/2007
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In the same manner as in regular elactions for the election of members of a beoard of education.

The persons qualified to vote upon a proposal are the electors residing In the district or districts containing territory
that Is proposed to be transferred. If the proposed transfer is approved by at least a majority of the electors voting on
the proposai, the educational service center governing board shall make such transfer at any time prior to the next
succeeding first day of July, subject to the approval of the recelving board of education in case of a transfer to a city
or exempted village school district, and subject to the approval of the educational service center governing board of
the recelving center, in case of a transfer to an educatlonal service center. If the proposed transfer is not approved by
at least a majority of the electors voting on the proposal, the question of transferring any property included in the
territory covered by the proposal shall not be submitted to electors at any election prior to the first general electlon
the date of which Is at least two years after the date of the original election, or the first primary election held in an
even-numbered year the date of which is at least two years after the date of the original electlon.

Where a territory is transferred under this section to a city or exempted village school district, the board of education
of such district shall, and where territory is transferred to an educational service center the governing board of such
educational service center shall, within thirty days following recelpt of the proposal, either accept or reject the
transfer,

Where a governing board of an educational service center adopts a resolution accepting territory transferred to the
educational service center under the provisions of sections 3311,231 and 3311.24 of the Revised Code, the governing
board shall, at the time of the adoption of the resolution accepting the territory, desfgnate the school district to which
the accepted territory shall be annexed.

When an entire school district is proposed to be transferred to two or more adjoining school districts and the offer is
rejected by any one of the receiving boards of education, none of the territory included in the proposal shall be
transferred.

Upon the acceptance of territory by the receiving board or boards of education the educational service center
governing board offering the territory shall file with the county auditor of each county affected by the transfer and
with the state board of education an accurate map showing the boundaries of the territory transferred.

Upon the making of such transfer, the net indebtedness of the former district from which territory was transferred
shall be apportioned between the acquiring school district and the portion of the former school district remaining after
the transfer in the ratio which the assessed valuation of the territory transferred to the acquiring school district bears
to the assessed valuation of the original school district as of the effective date of the transfer. As used in this section
“net indebtedness” means the difference between the par value of the outstanding and unpaid bonds and notes of the
schoot district and the amount held in the sinking fund and other indebtedness retirement funds for their redemption.

If an entire district is transferred, any indebtedness of the former district incurred as a result of a loan made under
section 3317.64 of the Revised Code is hereby canceled and such Indebtedness shall not be apportioned among any
districts acquiring the territory.

Upon the making of any transfer under this section, the funds of the district from which territory was transferred shall
be divided equitably by the educational service center governing board, between the acquiring district and any part of
the original district remaining after the transfer,

If an entire district is transferred the board of education of such district is thereby abolished or if a member of the
board of education lives in that part of a school district transferred the member becomes a nonresident of the school

district from which the territory was transferred and he ceases to be a member of the board of education of such
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district.

The legal title of all property of the board of education in the territory transferred shall become vested In the board of
education of the school district to which such terrltory is transferred.

If an entire district is transferred, foundation program moneys accruing to a district receiving school territory under
the provisions of this section shall not be less, in any year during the next succeeding three years following the

transfer, than the sum of the amounts received by the districts separately in the year In which the transfer was
consummated.

Effective Date: 09-29-1995%
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3311.24 Transfer of city, exempted village or local school district
territory to adjoining district. |

(A) Except as provided in division (B) of this section, If the board of education of a city, exempted village, or local
school district deems it advisable to transfer territory from such district to an adjolning city, exempted village, or local
school district, or if a petition, signed by seventy-five per cent of the qualified electors residing within that portion of a
city, exempted village, or local schoot district proposed to be transferred voting at the last general election, requests
such a transfer, the board of education of the district in which such proposal originates shall file such proposal,
together with a map showing the boundaries of the territory proposed to be transferred, with the state board of
education- prior to the first day of April in any even-numbered year. The state board of educatlon may, If it is
advisable, provide for a hearing in any suitable place in any of the school districts affected by such proposed transfer
of territory. The state board of education or its representatives shall preside at any such hearing.

A board of education of a city, exempted village, or tocal school district that recelves a petition of transfer under this
division shall cause the board of elections to check the sufficiency of signatures on the petition,

Not later than the first day of September the state board of education shall either approve or disapprove a proposed
transfer of territory filed with it as provided by this section and shall notify, in writing, the boards of education of the
districts affected by such proposed transfer of territory of its decision.

If the decision of the state board of education is an approval of the proposed transfer of territory then the board of
education of the district in which the territory is located shall, within thirty days after receiving the state board of
education’s decision, adopt a resolution transferring the territory and shall forthwith submit a copy of such resolution
to the treasurer of the board of education of the city, exempted village, or local school district to which the territory is
transferred. Such transfer shall not be complete however, until:

{1) A resolution accepting the transfer has been passed by a majority vote of the full membership of the board of
education of the city, exempted village, or local school district to which the territory is transferred;

(2) An equitable dlviston of the funds and indebtedness between the districts involved has been made by the board of
education making the transfer;

(3) A map showing the boundartes of the territory transferred has been filed, by the board of education accepting the
transfer, with the county auditor of each county affected by the transfer,

When such transfer is complete the legal title of the school property in the territory transferred shall be vested in the
board of education or governing board of the school district to which the territory is transferred.

(B) Whenever the transfer of territory pursuant to this section is initiated by a board of education, the board shall,
before filing a proposal for transfer with the state board of education under this section, make‘a good faith effort to
negotiate the terms of transfer with any other school district whose territory would be affected by the transfer. Before
the state board may hold a hearing on the transfer, or approve or disapprove any such transfer, it must receive the

fotlowing:

(1) A resolution requesting approval of the transfer, passed by the school district submitting the proposal;

(2} Evidence determined to be sufficient by the state board to show that good faith negotiations have taken place or
that the district requesting the transfer has made a good faith effort to hold such negotiations;
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(3} If any negotiations took place, & statement signed by all boards that participated in the negatiations, listing the
terms agreed on and the points on which no agreement could be reached.

Negotiations held pursuant to this section shall be governed by the rules adopted by the state board under division
{P) of section 3311.06 of the Revised Code. Districts involved In a transfer under division (B) of this section may
agree to share revenues from the property included in the territory to be transferred, establish cooperative programs
between the participating districts, and establish mechanisms for the settlement of any future boundary disputes,

Effective Date: 09-26-2003
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3311.38 State board may propose transfers of districts.

The state board of education may conduct, or may direct the superintendent of public Instruction to conduct, studies
where there Is evidence of need for transfer of local, exempted village, or city school districts, or parts of any such
districts, to contiguous or noncontiguous local, exempted village, or city school districts. Such studles shall include a
study of the effect of any proposal upon any portion of a school district remaining after such proposed transfer. The
state board, in conducting such studies and In making recommendations as a result thereof, shall consider the
possibility of improving school district organization as well as the desires of the residents of the school districts which
would be affected.

(A) After the adoption of recommendations growing out of any such study, or upon receipt of a resolution adopted by
majority vote of the full membership of the board of any city, local, or exempted village school district requesting that
the entire district be transferred to another clty, local, or exempted vlllage school district, the state board may
propose by resolution the transfer of territory, which may consist of part or all of the territory of a local, exempted
village, or city schoo! district to a contiguous local, exempted village, or city school district.

The state board shall thereupon file a copy of such proposal with the board of education of each scheol district whose
boundaries would be altered by the proposal and with the governing board of any educational service center in which
such school district is located.

The state board may, not less than thirty days following the adoption of the resolution proposing the transfer of
territory, certify the proposal to the board of elections of the county or counties in which any of the territory of the
proposed district is located, for the purpose of having the proposal placed on the ballot at the next general election or
at a primary election occurring not less than seventy-five days after the adoption of such resoclution,

If any proposal has been previously Initiated pursuant to section 3311.22, 3311.231 , or 3311.26 of the Revised Code
which affects any of the territory affected by the proposal of the state board, the proposal of the state board shall not
be placed on the baliot white the previously initiated proposal is subject to an election.

Upon certlification of a proposal to the board of elections of any county pursuant to this section, the board of elections
of such county shall make the necessary arrangements for the submission of such question to the electors of the
county qualified to vote thereon, and the election shall be counted and canvassed and the results shall be certified in
the same manner as in regular elections for the election of members of a board of education.

The electors qualified to vote upon a proposal are the electors residing in the local, exempted vlllage, or city school
districts, containing territory proposed to be transferred. '

If the proposed transfer be approved by a majority of the electors voting on the proposal, the state board, subject to
the approval of the board of education of the district to which the territory would be transferred, shall make such
transfer prior to the next succeeding July 1.

(B) If a study conducted in accordance with this section involves a school district with less than four thousand dollars
of assessed value for each pupil in the total student count determined under section 3317.03 of the Revised Code, the
state board of education, with the approval of the educational servicé center governing board, and upon
recommendation by the state superintendent of public instruction, may by resolution transfer all or any part of such a
school district to any city, exempted village, or local school district which has more than twenty-five thousand pupils
in average dally membership. Such resolution of transfer shall be adopted only after the board of education of the
receiving school district has adopted a resclution approving the proposed transfer. For the purposes of this division,

http://codes.ohio.gov/ore/3311.38 9/10/2007

EXHIBIT 9



the assessed value shall be as certified in accordance with sectlon 3317.021 of the Revised Code.

(C) Upon the making of a transfer of an entire school district pursuant to this section, the indebtedness of the district
transferred shall be assumed in full by the acquiring district and the funds of the district transferred shall be paid over
in full to the acquiring district, except that any indebtedness of the transferred district incurred as a result of a loan
made under sectlon 3317.64 of the Revised Code Is hereby canceled and shall not be assumed by the acquiring
district,

(D) Upon the making of a transfer pursuant to this section, when only part of a district is transferred, the net
indebtedness of each original district of which only a part Is taken by the acquiring district shall be apportioned
between the acquiring district and the original district in the ratio which the assessed valuation of the part taken by
the acquiring district bears to the assessed valuation of the original district as of the effective date of the transfer. As
used in this section "net Indebtedness” means the difference between the par value of the outstanding and unpaid
bonds and notes of the school district and the amount held in the sinking fund and other indebtedness retirement
funds for thelr redemption.

(E) Upon the making of a transfer pursuant to this section, when only part of a district is transferred, the funds of the
district from which territory was transferred shall be divided equitably by the state board between the acquiring
district and that part of the former district remaining after the transfer, '

(F) If an entire schoo! district is transferred, the board of education of such district is thereby abolished. If part of a
school district is transferred, any member of the board of education who is a legal resident of that part which is
transferred shall thereby cease to be a member of that board.

If an entire school district is transferred, foundation program moneys accruing to a district accepting school territory
under the provisions of this section shall not be less, in any year during the next succeeding three years following the
transfer, than the sum of the amounts received by the districts separately in the year in which the transfer became

effective.

Effective Date: 07-01-1998
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3301-89-01 General policies of the state board of education in a
request for transfer of territory under section 3311.06 or 3311.24
of the Revised Code.

(A} The rules under Chapter 3301-89 of the Administrative Code apply to the request for a transfer of territory
following municipal annexation under section 3311,06 of the Revised Code or a petition for transfer of territory under
section 3311.24 of the Revised Code.

(B) The rules under Chapter 3301-89 of the Administrative Code do not apply to the transfer of territory following
municipal annexation when the district in which the territory is located Is a party to an annexation agreement with a
city school district under sectlon 3311.06 of the Revised Code, Further, the use of the term “agreement” in Chapter
3301-89 of the Administrative Code does not mean “annexation agreement” as defined in division (A)(4) of section
3311.06 of the Revised Code.

{C) The department of education shall require the boards of education affected by a request for transfer of territory to
enter into good faith negotiations pursuant to sections 3311.06 and 3311.24 of the Revised Code.

{P) In situations where agreement has been reached between respective beards of education, the terms of agreement
should be sent to the state board of education with reasonable dispatch. In those situations where agreement does
not exist, the state board of education will thoroughly examine the facllitator's report, pursuant to paragraph (AX8) of
rule 3301-89-04 of the Adminlistrative Code. If the state board of education determines that the negotiations were not
held in good faith, the transfer request shail be remanded back to the districts for further negotiations for a period not
to exceed one year. However, no transfer request will be remanded more than once to the districts. If the state board
determines that negotiations were held in good faith, but no agreement reached; or if negotiations were held the
second time onh the same transfer request and no agreement reached, then the state board of education will
thoroughly examine the stated reasons for and against the requested transfer and provide due process to all parties
involved as set forth In paragraph (E) of rule 3301-89-02 of the Administrative Code.

(E} A request for the transfer of territory for school purposes which previously has been disapproved by the state
board of education wlill be reconsidered .only if the state board of education determines that significant change has

taken place subsequent to the filing of the original request and at least two years have elapsed since the state hoard
of education disapproved the request.

(F) A request for transfer of territory will be considered upon its merit with primary consideration given to the present
and ultimate good of the pupils concerned.

(G) The file at the department of education concerning a requested transfer will be made available to any affected
party or interested person at all reasonable times for inspection. Upon request, copies of documents from the file will
be made available at cost and within a reasonable period of time.

Effective; 02/27/2007

R.C. 119.032 review dates: 11/29/2006 and 02/27/2012
Promulgated Under: 119.03

Statutory Authority: 3301.07, 3311.06
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3301-89-02 Procedures of the state board of education in a
request for transfer of territory under section 3311.06 or 3311.24
of the Revised Code.

(A} Initial requests

(1) A school district may request a transfer of certaln territory for school purposes under section 3311,.06 of the
Revised Codg by sending an [nitlal letter requesting the land transfer to the state board of education and including
copies of:

(@) The resolution of the requesting board of education;
(b) Each annexation ordinance Identified by number; and
{c) A map showling the area(s) being considered for transfer.

{2) Under the provisions of section 3311.24 of the Revised Code, If the board of education of a city or exempted
village school district deems it advisable to transfer territory from such district to an adjolning city, exempted village,
or county school district, then the board of education of the district in which the proposal originates shall file the
request, along with a map showing the boundaries of the territory proposed to be transferred, with the state board of
education prior to the first day of April in any even-numbered year.

(3) A person(s) interested in requesting a transfer of territory from one school district to another, for school purposes,
pursuant to section 3311.24 of the Revised Code, may petition to do so through the resident board of education.

(a) The board of education of the district in which such a proposal originates, regardless of its position on the
proposed transfer, shall file the proposal, together with a map showing the boundaries of the territories proposed to
be transferred, with the state board of education prior to the first day of April in any even-numbered year. In order to
afford the county board of elections sufficient time to verify signatures on a petltion that proposes a transfer of school
district territory, residents that seek the transfer of school district territory shalf file the proposal for transfer with the
board of education of the district in which such proposal originates prior to the fifteenth day of March in any even-
numbered year.

(b} The board of education of the district in which the proposal originates by petition of qualified electbrs residing
within the portion of the school district proposed to be transferred shall cause the board of elections to check the
sufficiency of signatures on the petition and shall notify the state board of education of such its determination.

{4) A school district or a party initiating a request for transfer of territory shall serve a copy of the request on the

school district(s) affected by the proposed transfer and shall indicate such service on the request which is filed with
" the state board of education.

(5) Upon receipt of a request for transfer under paragraph (A){1) or (A)}(2) of this rule, the department of education
shall notify all school districts involved of their responsibilities for negotiations under rule 3301-89-04 of the

Administrative Code.

{6) Upon receipt of a negotiated agreement, the state board of education shall adopt a resolution of approval of the
negotiated agreement or may estabiish a hearing if approval is not granted.
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(B) Upon receipt of the initlal request for a transfer of territory under section 3311.06 or division (A) of sectlon
3311.24 of the Revised Code, or upon determination by the state board of education that negotiations pursuant to
rule 3301-89-04 of the Administrative Code have falled to produce an agreement, the department of education shall
send to each of the school districts invoived In the proposed land transfer a request for tnformation. This request
includes twenty-five questions. The answers to these questions, along with other considerations, will be considered.
The twenty-five questions are:

{1} Why is the request being made?

(2} Are there racial isolation implications?

{a) What Is the percentage of minority students in the relinquishing district?

(b) What is the percentage of minority students in the acquiring district?

(¢) If approved, would the transfer result in an increase in the percentage of minority pupils in the relinquishing
district?

(3) What long-range educational planrning for the students in the districts affected has taken place?

(4) Will the acquiring district have the fiscal and human rescurces to efficiently operate an expanded educational
program?

(5) Will the acquiring district have adequate facilities to accommodate the additional enroliment?

(6) WIll both the districts involved have pupil population and property valuation sufficient to maintain high school
centers?

(7) will the proposed transfer of territory contribute to good district organization for the acquiring district?

(8) Does the acquiring district have the capacity to assume any financial obligation that might accompany the
relinguished territory?

(9) Will the [oss of either pupils or valuation be detrimental to the fisca! or educational operation of the relinquishing
school district? ’

{10) Have previous transfers caused substantive harm to the relinguishing district?

(11) Is the property wealth in the affected area such that the motivation for the request could be considered a tax
grab?

{12} Are there any school buildings in the area proposed for transfer?
(13) What are the distances between the school buildings within:
(a) The present school district?

(b} The proposed school district?
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(14) What are the aistances between:

(a) The area proposed for transfer and each bullding in the present school district?

(b) The area proposed for transfer and eacﬁ building In the proposed school district?

(15} If approved, will the requested transfer create a school district with noncontiguous tertltory?

(16} Is the area being requested an Isolated segment of the district of which it is a part?

(17) Will the municlpal and school district boundary lines become coterminous?

{18) For each district affected:

{a) What is the Inslde millage?

(b) What is the outside operating millage?

{c) What is the bonded indebtedness millage?

(19) What is the levy history in each of the affected districts?

(20) Will the transfer of school district territory cause a negative impact on the state of Ohio?

(21) How will the projected revenues and expenditures as set forth in the most recent flve-year forecasts be impacted
by the transfer, if implemented? Each district shall provide the department of education with coples of their most

recent five-year forecasts.

(22) What designation did each of the affected districts and building receive on their state report cards for the last
five years?

(23) How will the propased transfer affect the educational offerings/programs of the affected districts?
{24) What course offerings will be available through the acquiring district, as compared to the relinquishing district?

{25) How will the proposed transfer affect the athletic programs and extracurricular activities of the affected districts?
Will similar programs and actlvities be avallable to students of the affected districts?

(C) When a schoot district completes the information requests and forwards the same to the department of education,
the school district shail serve copies a copy on the other schoo! district(s) affected by the proposed transfer and shall
indicate such service on the responses that are filed with the department of education.

{D} Upon receipt of complefed questionnaires fram both school districts concerned, the department of education will
analyze the information and present its analysis to the state board of education for consideration. If, within thirty
days after the department of education sends to each district the foregoing requests for information, a district has not
submitted the required responses, the department of education shall present to the state board of education the
information In its possession for conslderation.

{E) Upon recelpt of the data from the department of education, the state board of education may declare its intention
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to consider the request for transfer of certain territories from one school district to another by passing a resolution of
intention to consider the matter and providing the parties an opportunity for a hearing.

(F) If a request for a hearing is subsequently recelved by the department of education, a referee shall be appointed
and a hearing date shall be established by the referee.

(G} The data and documents recelved by the department of education under this chapter shall become part of the
record of the hearing for consideration by the referee.

(H) In making a report and recommendation to the state board of education, the referee shall be governed by the
provisions of Chapter 3301-89 of the Administrative Code. Within thirty days after the conclusion of the hearing on

the proposed transfer, the referee should submit to the department of education his/her report and recommendation.

(1) When the referee’s report is received with its recommendation to approve or disapprove the transfer of territory,
the department of education will mall such report to the school districts and any other affected parties.

(2) Upon thelr receipt of the referee’s report, the affected parties will have ten days In which to submit written
objections to the report to the department.

(3) Any party that files objections shall file a copy of the objections with the other affected parties.

(4) Any affected party may file a response to the objections. Such response must be filed with the department of
education within ten days after the objections are mailed to the department of education.

{I) After the time for filing objections and responses has ended, the state board education will then consider the
referee’s report, objections, and responses, and adopt a resolution which approves, disapproves, or modifies the
recommendation of the referee. The decision of the state board of education will be made solely on the record of the
hearing, the report of the referee and any objections or responses flled by the parties,

(J} when a determination concerning a transfer of territory will be made by the state board of education, the
department of education shall notify the school districts and other affected parties of the time and place the matter
will be considered by the state board of education.

Effective: 02/27/2007

R.C. 119.032 review dates: 11/29/2006 and 02/27/2012

Promulgated Under: 119.03

Statutory Authority: 3301.07, 3311.06

Rule Amplifies: 3311.06, 3311.24

Prior Effective Dates: 2/1/87, 5/1/88, 4/27/90
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3301-89-03 Factors to be considered by a referee appointed to
hear a request for transfer of territory under section 3311.06 or
3311.24 of the Revised Code.

(A) A referee appointed to hear a transfer request under section 3311.06 or 3311.24 of the Revised Code shall
consider the information provided by the school districts under paragraph (B} of rule 3301-89-02 of the
Administrative Code and shall be governed by the provisions of Chapter 3301-89 of the Administrative Code.

(B) Other factors that a referee shall consider in hearing any request for a transfer of territory for school purposes
include, but are not necessarily limited to:

(1) Documented agreements made by public agencies involved in municipal annexation proceedings should be
honored;

(2) A previous agreement entered into by the school districts concerned should be honored unless alt concerned
districts agree to amend it;

(3) The statement s_igned by the school district boards of education after negotiations as required by paragraph {D}(4)
of Rule 3301-89-04 of the Administrative Code;

(4} There should not be undue delay in requesting a transfer for school purposes after a territory has been annexed
for municipal purposes;

(5) The transfer shall not cause, preserve, or increase racial isolation;
(6) All schoof district territories should be contiguous unless otherwise authorized by law;

(7) School district boundary lines that have existed for a long period of time should not be changed if substantial
upheaval results because of long-held loyalties by the parties Involved;

(8) The puplil loss of the relinquishing district should not be such that the educational program of that district Is
severely impaired;

(9) The fiscal resources acquired should be commensurate with the educational responsibilities assumed; and

{10} The educational facilities of districts should be effectively utitized.

{C) When a hearing officer has received and considered the information provided by representatives of the school
districts, petitioners for a transfer of territory, and any other party at the hearing, partictlarly information under
paragraph (B} of this rule and paragraph (B) of rule 3301-89-02 of the Administrative Code, and the evidence is in
balance, the hearing officer may consider the preference of the residents with school-age children who live in the
tervitory sought to be transferred to another school district. The school district preference of such residents with
school-age children in the territory requested for transfer may only be consldered and given weight when all other

factors are equal.

R.C. 119.032 review dates: 03/13/2007 and 02/27/2012
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JaAnne M. Schreiner, : gLene
Chief Circulator et al., | W &r LliaTs
Plalntiffs-Appellants,
v. ‘ No. 88AP-1251
State of Ohlo, Department of Education/ . (REGULAR CALENDAR)
State Board of Education etal, - : '
Defendants-Appaellees.
NUNC PRO TUNC .

O PINION
RanderednnNavemberQ.ﬁjlsaa

sum&rmmm\e. Calca.farappellanls.

Betly D. Mmtgamafy Attorney General, and Charfas W.
Sae,furappeﬂeesmufdiosmmasdufsduuﬁon.

Wood & Lamping LLP, ardDavIdC.Wuzfo for appefles
Clincinnatt City School District.

Ennis.Robafts&Fia‘mnandGmeE.Rmm.for
appailes Forest Hills Local Schoal District.

APFEAL from the Frankiin Caunty Court of Comman Pleas.
LAZARUS, P.J.

 Appeliants, JoAnne M. Schreiner et al., appeal from the judgment of the
Frankiin County Cdurt of Common Pleas aﬁmﬁng an order of appelles, State Board of
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No. 98AP-1251 _ 2

Education ("the Board™), that denied the transfer of tenitory from appelles, Cincinnatl
City Schaol District, to the Farest Hills Local Schoal Olstrict. For the reasons thar follow,

we laverss.

The teriory in question, known ss the Four Mie Ares, cansists of
appraximately ane hundred twerty-five homes locatad in the vicinity of Four Mile Road
in Anderson Township, Hamfitan Caurty. Presently, the Four Mie’ Area is the most
exireme southeast section of the Cincinnati Clty School District and the orily residential
area In Anderson Township not in the Forest Hills Locai School District. Moreaver, with
mempﬁqnofme&wmemmmmmwmmﬁudemmsw
School District are cotenminous with Anderson. Tawnship. - In March 1994, appellants
submitted a pettion, pursuant to R.c.3511.z4.mquesuq§mmemmnembe
ransfarred to the Forast Hils Local School Distict. On March 4, 1667, & referee
appointad by the Board pursuant to Chio Adm.Code 3301-83-0%(F) heid an evidentiary
e |

On May 13, 1897, the referee issusd a report ecommending that the
Board approve the petitian. in so daing, the referee found that, If the transfer were
approved, the children In the arsa would be allowed to attend the same schools as their
Anderson Township neighbors, transportation problems for the students would te
impraved, safety concems would bedramaﬁcaw reduced, and that the sl_x;dems would
mhngerfeelholaﬁdandwuidparﬁdpatameaﬂyhexﬁaarﬂaﬂaracﬁwﬁeswﬁh
their classmates. The referse aiso found that the loss of the twenty students who
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- attended the Cincinnati public schools from the Four Mile Area would have anly a de

minirmis effect on the educational operation, minority student rato, and fiscal resources
of the Cincinnatl Clty School Disgtrict. The refama further found that gaiiing, tyenq R
sﬂdanﬂmu!dhawlﬁ!e-bmaﬁectonhsFmbﬂlan\oathm Fmally the
referee noted the unique nature of the FourMileAraaasa “small, isolated geagraph:c
podtt located entirely within a hwnship served by a single separate school systsm.,”

(Report at 35.) Qther than the Four.Mﬂé Area, there are no ather areas located outside
the city of Cincinnati but within the Clncinnatl City School District where & transfer would
make the receiving adjacent school district coterminous with that community's political
boundaries. Accardingly, the referee concluded that the benefits of approving the
petﬁonoMighedanypeme{vedhamtomeOndnnaﬂmtySd\ool District and that

| ‘tl'lepresentandulﬁmatagqodcfme pupﬂsandﬂ:efamﬂieamwedtnmismmmry

would be in approving (the] transfer request.” (Report at 41.)
“The Cincinnatl City Schoal District filed objections to the report and, on
September 9, 1997, the Baard, by & S-40-7-to-1 vote, overruled the recommendation of
the referes and denied the request for the transfar. In its resclufion denying the
propased transfer, the Board mads four separate findings in support of tte decision:
[1]*"[1']hatsmdentsinmeFourMﬁelSuttoanadsareaof
Anderson Township are presently being appropriately sarved
by the Cincinnati City Schogl District; and
[z.]"n%atmelossofvaluaﬁonmmeremestedh'amfer
araamtﬂdhavead&ﬁmenialkma:tontlwﬂsmland_
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;wmdmamudtysmm

{3.] ™ [Tihat maintanancs of ity school district boundaries is
cntical to the stability of such school districts in order to
assure successfid longwange planning and o avoid
substarmive hamm to the rellinquishing city school district; and .

[4.] = {That a transfer would resutt in an increase of racial
isotation]

Pursuant to R.C. 119.12, appellants appesled i the Franklin County
Court of Comman Pleas.

On August 21, 1998, the trial court affirmed the order of the Board, haiding
that the decision of the Board to deny the transfer was suppocted byreﬂaﬁle.
substantial, and probative evidenca and was In accordance with law, In so doing, the
mmmmmq@mmhéﬁammm1m)m
the ten additional factors ksted In Ohic Adm.Code 3301-89-03 that the Board and
referee respactively aré to consider in dstarmining a request for a transfer under R.C,
3311.24. Based upan this review, the frial court stated that Talthough there are factors
justifying both the denial and the appraval of the transfer, in general, the Court agrees
with the Board that after weighing them, the transfer must be denied.” (Emphasis

 added; Decision at 12.)

In affimiing the Board’s determination, the court relled upan the follawing
findings: (1) that the racial Implications, while minimal now, were potentially great
bacause the Four Mile Area would continus to davelbp; (2) that the loss of twenty white

~4795-
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‘students to the Cincinnati City School District would add to the trand away from diversity
gt bath schoals; (3) that the Forest Hills School Qistrict is at or near capacity withous the -
inclusion of the Four Mile Area, which has the patential of having many mare than the
presanttwantysmdents;mm:nymmtofmbsahadlstﬂctin"dira
- mwmm'muemwmammwwr(ﬂmam
acquisition of $422,000 in tax revenue when compared with the cost to educata twenty
smdamswouldamwutaamhr&m&mns'{s)mmaafmemwm
testified st the haaring did nat send their children to the closest Cincinnatl public schaal,
and that this dw;mmmedmmmbnmpmhlérnsz(T)Mevenﬂmennsfer
“were allowed, mmmmmmwgmmmmmermmma
mmmmmmmmmmmmmmma
gaographicaily isolated cormmunity that thaykmwwas within the Cincinnati City School
District.

On September g, 1968, the trial court fied its judgment entry reflecting fis
August 21, 1998 decision. & is from this entry that appefiants appeal to this coutt,
ralsing the following three assignments of error:

' First Assignment of Etror

The Common Pless Court Ered, As a Matter of Law and 1o

the Prejudice of Appellants, by Falling o Give Primary

Consideration {0 the Interests of the Students, InDlract
Vialation of OAC § 3301-89-01(F).

Second Assignment of Eror

4756~
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The Lower Court Eed, as a Matter of Law and b the

Prejudics of Appellants, by Failing to Analyze the Recard to
Determine Whathar the Decisian of the Slzte Board was
Supported by Reliable, Probative, and Substantial Evidenca
in the Record.

Third Assignment of Eror

The Lawer Caurt Based fts Decision an Factors Other Than
Those Established By Law and Abused its Discration.

Befars we address appeflants’ assignments of emor, we must decide
whether the Board had jurisdiction to consider appellants' petition in the first place. The
Cincinnati City School District argues that the Board had no such authority based upon
the language of R.C. 3311.24(A) in effect when appeilants’ petifion was submitied,

_Accmuingmappeueas.memhmumss#.mdmtaaowformwmm
ﬁmnacaysmmlmm_aﬁdsdﬁowg&w The relevant provisions of R.C.
3311.24(A), at that time, provided as follows:

Excant as provided in division (B) of this section, ¥ the board

of education of a city school district or of an exampted village
school district deems R advisable to transfer temitory from

such district to an adiokning ¢y or exempted village school
district or to an educational service canter, or if a petitfon,

!
:
i
i
1

wmmpmmwmmmmmudmmwmmu ent

fils a coss-appeal raising & separate assignmant of emor, we disagree. By raising the juriscictional
argument, appelless did nat sesk io change or aiter the judgmant below. Rathar, they saek o defend the
Mhdmnﬂ“meWMaﬁWmmtmhﬂbﬂeaam&
appeal. SuApp-R-& :

\ -4797- _.
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shall file such proposal, together with 2 map showing the

boundaries of tha territary propesed t be transfamed, with

the state board of sducation prior ta the first day of Apdl'in

anyeven-nmtbemd_yean“"

Appellees contend that because this language did not specfically include
transfers from a city school district to a local schoo! district, the Board had no autharity
under the statute to consider petitions sesking such transfers. We disagree. The
statutory language speciically sllawsd transfers of taritory from a clty school district to
a county schoal disrict. 'Attheﬁme.aqoumyschoo!dfsﬁﬁ(a supervisory bedy for
local school districts) was defined ta inciude the territory of the local school districts in a
particular county or goveming teriiory. See pre-1935 version of R.C, 3311.05 (defining
_courtty-sdmoldisﬁctaﬂmrdtnrywrﬂ'ﬂnacnwﬂjﬂﬁtdﬂmthdtﬂeanyterﬁtnry
within a city or exampted village sd-uoldisu-ict). R.C. 3311.05.11 (provisions where
county anly contained ane local schoal district); and R.C. 3311.50 (providing that the
board of education of county schoal district shall establish curiculum for all lacal
schools under their controi). Thus, by providing transfer of territory from a city school
district to a county school distict, the 1994 versian of R.C. 3311.24 in effect when the
peitions at Issue hers were flied inciudsd ransfers of temitary t local school distrcts.
See, a.g., Levey v. Sitate Board of Edication (Feb. 28, 1996), Frankiin App. No.

94APEQS-1125, unreported (1985 Opinions 749) {affirming transfer from Toledo City

-4798-
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School District o Qttawa Hils Local Schaol District). As such, the Board had
jurisdiction ta consider appellants’ pattion.?

In their first assignment of error, appellants allege that the tral courg
abusedhd!smﬂanbyfaﬁmhgivam&mcqnsﬁemﬂonhMmeumm
good of the pupils cancemed. Ohio Adm.Cade 3301-85-01, which states the general
palicies of the Board in a territory transfer detarmination, provides In section (F) that Ta]
requast for transfer of teritory will be considersd upon its merit with- primary
consideration given fo the present and ultimate goad of the pupils concemed.” In
assancs, appeliants argue that, pursuant to this rule, the trial court must first dstemnine
wheharﬂmhandlerwouubehmeb&nhtemdmgmmofﬂmmm
_ mmhmmmm.mmmw«mmymm
fectors In Ohia Adm.Code 3301-89-02(8) and 3301-89-03(B) warrant denial of the
transfar. Appdlants contend that the trial court did just the apposite whean it stated that
the interest of the studenis should be considered “only after balancing the. many
campeting factors.” (Decision at 12.) While we agres that the tial court's decisian in
" this regard suggests a misunderstanding of the purpose of Ohia Adm.Code 3301-85-
| 01(F), we also find that appellants themselves miscanstrue the import of the ruls.

 First, cantrary to what is suggested by appell'al;ts. consideration of the
*prasent and uitimate good af the puplis concemed” is nat limited 1o the Interests of

2Wa note that sincs TMwwwmm“mmwammmatamm
R.C. 3311.08, and that the presaat version of R.C. 3311.24 reflec!s this change of designation, .
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those students in the transfer territory. Rather, mQMquyinvoNes all students affected
by the proposed transfer, including those ramaining in the: rafinquishing district and
those already at the receiving distncts. See Garfield Hts. Clty Schoof Dist. v. Stare Bd.
of Edn. (1890), 62 Ghia App.3d 308, 323 ("tihe referes in such a case Is merely to
decide whather, based upan ail relevant factors, the prupﬁsed transfer would adversely
glfect the best interest of alf students invoived, and whather & woukd indeed be in their
best interest’). Thus, evidence that a transfer may be in the best itarest of the
students In the transier area must be balanced against evidenca of the patential harm
such a transfar may have on the other students in the effected districts,

Second, cansideration of the students' best interest is not a separats,
independent factor per se. Rather, it Is the general, underlying policy that guides the
Board in its decision on M'leﬂ'ket_'to“grant the ﬁ;nsibrur not. This quiding policy,
howevesr, is not divorced from the enumerated factors specifically set forth in the Ohla
 Administrative Gode but is rafleciad thersin. See Garfleld His, supra, at 320 (he
‘presant and ultimate good of the pupils cancermed' is to be viewad in context of all the
factors set forth in Ohio Adm.Code 3301-88-02 and 3301-88-03 as well as all cther
.tel@ahtfacmmwrichwﬂlhavaan!rnpactonmepmpnsadh'ansfer'):sae.alsa.
Cincinnati ley Scheol Dist. v. State 8d. of Edn. (1986), 113 Ohio App.3d 305, 310
(because the good of the pupils ks the overriding cansideration, no one factar alone is
detenninaﬂv; of the transf;;rraquest). Thus, analysis of the enumerated faclors ars an

-4800-
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“Integral part® of the mdedyingpalicyofdﬂemﬂniﬂgmatlslnﬂﬁbatinterestafﬂﬂa
studems concemed. Ganfeld His, supra, at 319. |
Fina!ly'.andmominporlanﬂy.hyamuingummeuialmunfaﬁedmgve
pﬁmarycnnsadamﬁanmmbeamuofme pupascnncamed. apgellants
imprnpeﬂyh'nplymatmeumlcmﬂsmleismmgagehareweighhgof&ummpaﬁng
factors and make such a determination. &t is the duty of the Board, not the tial court, to
w@memmhaamhmmmmuaﬁnmmmmmmmmm
students invoived. See Fairbam Clty Schoaof District v. State Board of Educadon
(Qct. 24, 1996), Frankiin App. No. 96APEDN4-416, unreported (1986 Oginions 4221,

‘ ¢229—1230),see also, Garfield His., supra, at 323. As further discussed in our analysis

afappeﬂards’semndaﬂﬁﬂasdgumnﬁafumr.heﬂalmwfsmlehﬁm&edh
wheﬁamesmrdsdmnmmmdmmennﬁumsupponedby
refable, probative, and substantial evidencs and was In accordance wilth law. Sae
Cincinnati CRy School District, supra, at 308-310. ' |

Appeuam'wassiqnmmamﬂsmtweu-mmmhma

in their second and thid assignments of emor, appelants directly
challenge the determination of the trtal court that the Board's decision wassupparted by
rellable, probative, and substantal evidenca and was in accardanca with law.
Appellants contand that the trial court falled to adequately review the factual record,
made numercus factual dmminaﬂunsﬁﬁtcnuld nat be supported by the racord,.

-4801-



#

'l

based its deciglon on grounds not relied upan by the Baard, and based its decision on
grounds nat established by law.

. | R.C. 119.12 esmhilshas the standard of review for a trial court upon an
appeal from an arder by the Board concerming a pexition for the transfer of teritory
pursuant to R.C. 3311.24. Ganiald His.,, supra, at 312. Under this standard, the trial
court must affim the Board's order if it is supparted by refisble, probative, and
substantial evidence and i$ in accordance with law. /. In so daing, the trial court must
review the record and canduct a Emited weighing of the evidenca. M'm
agency's findings offactarepm:ﬁedmbemrrectandmhedefenedbby_a_
reviewing court unless that court determines that the agency’s findings are inbmally
inconsistent, impeached by evidence of & prior inconsistent statement, rest upan
improper inferences, ar are otherwise unsipportable.” Ohio Historical Soc. v. State
Emp. Relations Bd. (1993), 66 Ohla St.3d 488, 471; see, generally, Gen. Motors Corp.
v. Joa O'Brien Chevrolet, Inc. (1957), 118 Ohio App.3d 470, 482483, |
_.. Upon further appeal to this court, our role is i determine whether the brial
: counabusedhdtsmeﬁonhmwﬂnqmatﬂwadmk&y:ﬁvemdarmarwas nat
supparted by refiable, prabative and substantial evidence and in accardance with law.
Id.; ses, generally, Samson v. State of Ohio, Scard of Education (Aug. 13, 1998),
Frankiin App. No. S7APE12-1702, unreparted (1998 Opinions 2849, 2863-2854). An

abuse of discretion connotes more than an emor of judgment; & implies a decision that is
arbitrary or capricious, one that is without 2 reasonabla basis or cleary wrang.

-4802-
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Pemt_:aur v. Leis (1982), 1 Qhio St.3d 89; Wise v. Ohio Motor Vehicle Deafers Bd.
(1885), 106 Ohio App.3d 562, 565; in re Ghall (1992), 83 Ohio App,3d 480, 466, On the
question of whether the Board's order s In accordanca with law, our review is plenary.
See Gen. Mators Carp., supra, at483. . -

As nated above, the referee appointed by the Soard in this case analyzed
the answers submitted by the respective school districts Io the sevetesn questions
enumerated in Ohio Adm.Code 3301-88-02(B) and the ten additional factors listed in
Ohio Adm.Code 3301-89-03. Based upon this analysls, the referee uitimately
recommawdedﬂmtt&ebansferbeappmvéd"beamhe banefits of the transfar to the
students in the Four Mile Area outweighed any percaived detimental effec: an the
Cincinnatl City School District. The Board, hawever, rejectad this recommendatian. In
20 doing, the Board enumerated four specific grsunds in support of s decisian: (1) that
the students in the proposed fransfer were being appropriately sarved by the Cincinnat
City School District; (2) that the transfer wawid have a detrimental impact an the fiscal
and sducational operation of the Cincinnati City School District; ﬁ)mmd

~ existing city school district boundaries is critical to the stabiity of such school districts;

and (4) that the transfer would result in'increased racial isolatian,
| Tha Board is not required to accapt a referee’s recommendation o grant
or deny a reqluested transfer of temitory. See Fairbon Cily School District, at 4228.
However, when the Board raiect'e. a-raferee's recommendation to apprave the transfer, it
must ba presumed that anly those specific grounds fisted by the Board pruvided the
| ‘ -4803-
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bagis for its decision and #at other possible grounds (even ¥ supported by some
evidenca) wera rejected. | |

Thus, consistant with the general mandate that a trial caurt defer o ar;
administrative agency's resclution cfevwermarymm the trial court should limit its
review o twa basic questions. First, are the specified grounds for the Board's decision

-supported by reflable, probative, and substantial evidence? See Qhlo Historical Sac.,
' supra, at 471 ("Ithe agency's order survives the first prong of the comman pleas murﬁ

review If the court finds that the evidence the agency ralled-on is indeed ‘refiable,
probative, and substantial®). (Emphasis added)) Second, are such grounds legally
sufficient to support the Board's determination? (n other words, are the reasons that the
Boardm&edupoubganysuﬁdatbmmammmaddmmﬁmcehsupmﬁ
of the transfer. Whils this process involves' a fimited reweighing of the relevant
evidence and factors, a rial court may not simgly substitute its judgment for that of the
Board. )

Here, as svident from its decision as a whola, the trial court did not limit its
MrytoadetenrﬂnaﬁonofwheMﬂ\egmuhdaspMedhymswdm
supported by the factual record and legally suffident to support the Board's
determination to deny the transfer. Rather, the trial mm't.plamd tiseif in the role of the
Board by engaging in a compiets reweighing af the evidence and regulatary factors and
by coring to its awn, independent conclusion as to the propriety of the transfer, a/bsit
the same conclusion reached by the Board. Morsover, in s0 doing, the trial court
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specifically relied upon several additional grounds not refied upon by the Board that
found weighed against the transfer. Far example, the trial court fuuhd thae: (1) that the
Forest Hills Local School District was at or near capacity and inight have trouble with an

' influx of additional students; (2) that the tax revenues gained by Forast Hills amountad

o awindfall: (3) that even if the transfer wers alldwed, the children would still be
geog:ap.hiﬁlly isolated from the rest of Forest Hills Local School District; and (4) that
the parents chose % move into the Four Mile Area knawing that &t was within the
Cincinnatt City Schoal District. ‘Several of these findings directly contradict those of the
referee. Mom'mwﬁy.mmmuumnwmeammmungitsdeﬁsm

* Thus, by completely reweighing the factors and by relying on additional, independent

grounds natfmﬂﬁngmmsofﬂtaaoard'sdedsm the trial court exceeded the
scape of its review beyond that allowed by taw and thereby abused of discretion. Cf.
Diversified Bensiit Plans Agency, Inc. v. Duryee (1835), 101 Ohia App.3d 485 (trial
court commits abuse of discretion when it applies the wrong standard of raview in an
administrative appeal).

Moreover, t the extant that the trial court reviewed the Beard's grounds in

- support of its determination, we find that the trial court abused Its discretion in finding
 that the Board's decision was supported by refiable, probative, and substantial evidence

and In accordance with law. As more fully explained below, anly two of the four

spacified grounds (the fiscal and racial impact of the transfer) are legitimate factors

weighing against the transfer ln this casa. l-bwev_er. the evidence anly supports a
~4805-
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finding that the fiscal and racial impact would be de minimis. As such, we find that
nelthar of these grounds, alone or tagsther, are legally sufficiant to support the dacision
of the Board to deny the transfer,

As noted sbavs, the first ground for the Board's decision 1o deny the

 transfer was that the students in the Four Mile Road Arsa ware “presently being
 appropriately servad by the Clncinnati Cty Schocl District” We find, hawever, that such

a canciusion is not supported by reflabie, probative, and substantial evidenca, and more
importantly, is not a factor weighing against the transfer in this case.

Appelfleas maintain that the Board's canclusion in this regard is supportad
by the evidence canceming the educational gpportunties avallable o the students
mmughmecnndrmutysmmm lnpamaﬂar appellees note that the
ClndnnaﬂC&ySd\odDisﬁamwdesaﬂamaﬂveandnagmtmls,hdudmg
Montessord and Paideiapmmmayaﬂablehm&rammlssamolﬂis&m

Appeﬂeesabonotehatnhely—ﬁmpmﬁqfﬂssﬂdm'at&smnegemhigh

school, Walnut Hills High Schioal, go on o college.
Themmmmmmwﬂmmmnammmcf
these opportunities. Far example, anly those students who pass a quailfying exam can
attend Walnut Hills High School. Moraover, the record indicates that those shudents of
the Four Mile Area who have taken advantage of altamativa opportunifies face
formidable transportation problems. For example, one student who attanded an
alternative high schoal for its Pﬁideiaprogmm. tustified that he had to catch a bus at
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6:20 a.m. for a thirty minuta ride to the Walnut Hills area, where he would wait between
fifteen and forty-five minutes for a second bus that wauld taka him io his high schoal. At

thie end.of the day, the bus would drop him off approximately ans mile away from home
and he wouid have to walk hame alang a busy strest without sidewalks. It took him
appm:dmatelyonehmtandbﬂy—ﬂvanﬁmﬂmbgetl;omeﬂnmm Simitarty, -
mamupmmhsﬁﬂedmathadﬁdmdemmmeamm&mm“ym
Madusmmhmm&mﬁmmmmeﬁmmsmndgﬁde.
Almaost every parent who testified about sending their students ta a schoal other than
that assigned to the Four Mila Area expressed dissatisfaction with the transportation
pmvidedbymeCindmaﬂCItySd'ndDism And na parent of any ¢hild whe had
Medanaltanaﬁvesdmmthmmy

More importantty, mawdsmnchzbnmmcuﬁnmﬁcuysmm '
District is "appropratsly sarving” the students in the transfar area Is, at best, a neutra
ﬁctnrhdeddﬁnwhaherhmwﬁcrdwaﬂnsfar. While the Board's conclusion in
ﬂﬂsmga;dmndenpeﬁﬂonﬁmquestferahmwfarhsshampdﬂm&mamudushn
that the Cincinnatl Clty Schoal District was inadequately serving the students, such 2
conclusion does not, l&elf. affinmatively weigh against approving the transfer. Nothing
in R.C. 3311.24, Ohio Adm.Code 3301-89, or tha case law Indicates that a transfer must

3 1 fact, only twa parents testifled In opposition t the tansfer. One was a tescher in'the Clncinnat Clty.
Schoal District, the cthar was the spouse of 5 teacher in the district. Both parents testifled that they were
happy with the education their children wars recsiving in the Clncinnatl CRty Schoal District, Both
ndcated, hawever, that they sxpeciad that thelr chikdren would attend Walnut Hills High School,
mwwmmumwm
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be predicatad on the inadequacies of the presant schoal district, and nothing indicates
that a u'ansfershouldbodomod aslongashapmmtsd&ooldlsﬂdctls "appropristely
serving” the affected students. The relevant inquiry is not limited to the appropriateness
o the Presant schaol distict, but must aiso inciude whether such students would be
betterserveobymerecalvingdlm Slmplyput.mefaotmatmeswmdmoFour
Mile Ares are “appropriately served” by the Cincinnati Clty School Disiict does ot
weigh against the transfer i the sudents would be better served In the Forast Hills
Schooal District.

Here, the evidence gverwhelmingly indicates that the students would be
better served by the transfer, especially cansidering the social and community factors.
As this court has nated befare, “itis appropriats for the board to corisider bath thie social
and educational needs of all affected stdents” and that promoting a “sense of

_-oomnmﬂy'isavandgroundforseelmgandg'anﬁngamrsfer. (Emphasis added.)

Garfleid His., supra, at 323; see, also, Levey v. Stats B4, of Sducation (Feb. 28, 1945),
Frankiin App. No. 94APE0S-1125, unreported (1995 Opinions 749) (evidence that
&ansferwouldhaveapoﬁﬂvoa?eduponsmdenamwishednparﬁapatemm-
curricular and axhaourriwlar activities In the neighborhood supportad transfer). Here,
the referee found that these social, emmmxfarfaotorsoould mtbaignoradand

weighed strongly in favar of a transfer:

= To live In Andersan Township with recrestional facilites,
municipal programs, city services, shopping, churches,
cultural activifes, etc., associated with the Anderson

- -4808-
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Township community, but to travel to the City of Clncinnati
for educational Sarvices Is an unnecessary incansistency, ™
\

ey

™ Lasting friandships are alsa formed through clubs, sports,
and extracurricutar aclivities. However, bacause of extreme
inconvanience associated with the lengthy distances and
travel imas to Cincinnatf Public Schogis, the Four Mile asa
students not anly are deprived of meaningfid interaction with
students while attending Cincinnati. Public Schaols, but they
also face isolation and are denied the opportunity ta davelop
full relationships with their Anderson Township neighbors.

(Refarea’s Report at 39-31.]
Nothing in the Boanf's resolution, including finding that the Cincinnad Clty School
District appropriately serves the students of the Four Mile Area, addresses, let alone
contradicts, the referse’s conclusion that the Four Mile Area students would be beder
ssrved if the transfer were approved. Thus, we find that the Board's conciusian that the
Four Mile Area students are being appropriately sarved by the Cincinnati City Scheol

" District is not supported by reflable, probative, and substantial evidence and dees not

weigh against the transfer In this case.

| The Board's sacand graund for denying the transfar was that the "loss of
valuﬁunhﬁemquashdtamfemmﬁdhaveadeﬁmnﬂlmadmmeﬁsml
and educational operstion of the cmnmﬁ Ciy School District® The evidence,
howaever, indicates that the annual loss in revenue to the Cincinnati City School District
if the transfer were approved equals appraximately 5422.0603 an amount canstihuting
thirteen dﬁa hundredths of one percent of the district's over $300 miion annual budget.

~430¢-
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While John Concannan, the general counsel for the Cincinnatt City School District,
testified that such an maunt was significant, espacially considering the *diecretionary”
portion of the anrual budget, he did not describe, in any detail, haw the loss af this
cnmpaatively limited amount of money would detrimentally impact the educational
opa:_aﬁnn of the Clnclnnaﬂ Chy School District. Thus, d’espﬂe Cancannon's canclusory
._tesﬁmonymmemnuaw.wewmmshwsmmeﬁsalmwcan.at
' best, be described as minimal,

' The Board's thind stated reason was “that maintenance of city school
districts boundaries is oitical ta the stability of such schoof districts in arder 1o assure
successful lang-anga planning and to avaid substantive hamm ta the refinquishing city
school district.”  We find, however, that such @ vagus and general statement s not a
legaﬂyvaﬁdmasonuadanmauwr&hmme:

We have mgrdmdﬁutmaoardlsmubmderaﬂ relevant
| factors, not merely the factors fistad In Ohio Adm.Code 3301-89, see Fairbom City
Schoal District, supra, at 4227, However, the factors cansidersd by the Board must not
be inconsistent with the pumose af R.C. 3314.24 or the specific provisions of Ohio
Adrm.Code 3301-89. The entire purpose of the transfer process s to determine whether
and when to after schoal district boundares, and nothing in R.C. 3311.24 or Ohio
Adm.Code 3301-89 indicates that maintaining existing ciy school district boundaries is,
itself, a factor weighing against a tansfer. In fact, the anly relatsd provision, Ohia
Adm.Code 3301-88-03(BX7), provides that long standing school boundaries should not
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be chariged “if substantial uphsaval results because of lang-hefd loyalties by the parties
invoived.” (Emphasis added.) Hefe. m was no indication in the Board's resalution or
in the evidence that the residents of the Fo_m'MﬂaAreaha.va long-held loyaities o the
Cincinnat] City Schoal District.

Mare importantly, Ohia Adm.Code 3301-89-01(F) mandates that each

transfer request Is to be "considered upon &s.meﬁt"'(Ermms!s added.) Thus, a

decision 10 ‘grant or deny a transfer must be bdsed on the specific facts and
circumstances surrounding the proposed transfer itself and not a genaral presumption
against changing Gty school district boundaries. Nothing in the Board's resclution here
indicates how the maintenance of the boundaries of the Cincinnati City School District,
i general, or those specifically at issue here, are critical to the districe's stabillty, long-
run planning, and avaidance of substantial harm,

Finally, the Board's fourth stated reason in support of its decision was that
the “transfer would result In an increase of racial isclation.” We find, however, that the
avidence only supparts a conclusion that such an impact would be de minimis. It is
mmntuvemedﬂwatﬁ)accor:hghmewgﬁ-wssmndmaﬂmswmlmsﬁc;.me

" Cincinnati City Schoai District had a minarity percentage of 70.85%: (2) that a transfer

of the twenty non-minorlty students from the Five Mile Area would result in an Increase

in the minority percentage at the Cincinnati City Schoal District to 70.978%, an increase

of anly .028%:; and (3) that the minarity student percentags attending the Clncinnati City

School District has increased by more than ane percent per year and that this trend is
4811-
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likely to continue into the foreseeable future. Thus, as Iha referee pointad aut, the racial
impsct to the Cincinnati City School District of granting the transfer is over Il'uny-mna

timas Iess than the annual trend.

The trial court, apparently recognizing the de mininis racial effect of the

* propasad m.hmmmemmmmhemmmmmbeamé

of the passibliity of future development in the Four Mile Arsa. Under this analysis, the

Four Mile Area would continus to develop and, therefare, wauld fkely contain mare than

twenty non-minorlty students in the future. Howevar, the evidence does not support
such a conciusion. The anly witness to testify, based upon personal knowledge as to
the potential for future development In the Four Mile Area, was JoAnns Schreiner, one
of the petitioners. Schreiner testified that future development in the proposed transfer
area was limited because most of the undeveloped land was unsultable for building
because of its topagraphy and because much of & was ownad by the Archdiocese of
Cincinnatl or'govanmentaiantﬁs such as the Anderson Township Greenbeit
Committee and Hamikon County Library. She testified that thers wer only eight-to-ten
vacant lats In her subdivision. While John Cancannon testfied that the area was one in

. which "a number” of hames ware being built, he based this opinion on what he befieved

ha had heard in the prior testimony at the hearing and. not due to any personal

. knowledge. Moare importantly, the trial court's conclusion as to the racial inpact of such

davelopment is premised on pure Specuiation as to the raclal makeup of the area in the
future. Thus, there is no evidanca that future developmert of the Four Mile Area would
~4812- ‘ : -
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rasult in a greater raclal impact. I_n sum, the Board's finding that transfer would resuit in
cther than ide minimis increase of raclal Isalstion is not supparted hy'ranabla,
probative, and substantial evidence and the trial court sbused its discration in sa finding.

As the above analysis indicates, the four stated grounds relled upen by
the anrdcanndtmmpoﬂﬁsdedsiunhdenymemﬁmmm We find that the
danﬁnﬂﬁsmialdfed.amkﬁrmlﬁaaldfad.aneﬁﬂcamhﬁmwmngﬁm
adequacyof&eﬁndnndiSdmdMWm&wdﬁpmmpﬂonaminstm
aity schoof district boundaries da nct, as & matter of law, provide a legally sufficient
basis & deny the ransfes in this case. As  resut, we find appefiants’ secand and third
assignments of emor ta be wall-taken and sustained. We raverse the decision af the
Frankiin County Court of Common Pless and remand the matter tn that court with
instructions to vacsts its ealer decision affimming the decisian of the State Board of
Education and to enter judgment revarsing the decision of the State Board of Education
and ardering that the transfer be approved. |

Judgment raversed
and remanded with instructions.

DESHLER and TYACK, M., cencur,

-4813-
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