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SUMMARY

The next-of-kin have the right to possess- and direct the disposition of the remains of their
deceased loved ones, and the right to exclude others from possessing or directing the disposition
of those remains. The right to disposition of the loved one’s dead body includes 2ll of its parts.
Ohio has, throughout its history, recognized these rights, fogether with their corresponding
obligations, both i11_ caselaw and in statutes. These rights do not conflict with the state’s interest
in determining the cause of death through an autopsy. They vield to the state’s authority to
conduct an autoﬁsy but come to the fore when the autopsy is completed and the organs are
admittedly no longer needed by the government. Upon the completion of the initial autopsy, the
removed organs are returned to the body and the remains are released to the next-of-kin for
disposition. It does not matter that some period of time passes before the autopsy of other body
parts is completed; the next-of-kin’s rights of possession and disposiﬁoﬁ of those parts remain
umdimimished. These nights, based on statutes, caselaw and mutually reinforcing understandings,
are well grounded in Ohio and give a legitimatg claim of entitlement fo those organs after
examination. Thus, this Court should answer the certified question in the affirmative.

STATEMENT OF FACTS AND OF THE CASE

Respondents assert that they have been deprived of a right to bury their loved ones in a
condition that is as complete as possible.

The facts related to the named Plaintiffs frame the issue. The Albrecht’s som,
Christopher, died and an autopsy was performed. Organs were removed, examined, and returned
to the body. Christopher’s body and those organs were then released to his parents for burial.

Christopher’s brain, however, which had also been removed for examination was still in the



possession of the coroner.” The coroner provided no notice to the Albrechts that their son’s brain
had been retained when the body was released to them for burial. Further, when the examination
was completed and the coroner admitted he had no further need for Christopher’s brain, it was
destroyed and the next-of-kin were not given the opportunity to determine its disposition.

This case is about the next-of-kin’s interest in the remains of a deceased loved one.
Specifically—and make no mistake about this fact—it deals with circumstances ﬁhere the
coroner has fully completed the autopsy and all examinations attendant to it and has no further
need for or interest in the organs which were temporarily retained to conduct that examination.
May the government under those circumstances fail to give notice to the next-of-kin that the
body part has been retained, and fail to give the next-of-kin the opportunity to determine the
disposition of the body part of their loved one after it is no longer needed by the government?
For purposes of argument, Respondents will assume that the State of Ohio attempted to abrogate
that interest as of August 17, 2006 when it enacted R.C. 313.123(B).2 The question is thus
whether the next-of-kin had a protected interest in the remains of a deceased loved one prior to
August 17, 2006.

Just as important as what this case is about, 1s what it is not about. With due respect to
opposing counsel and the impassioned and heated arguments about the crucial nature of
autopsies and the paramount government interest in them, 95% of those arguments and nearly all

those briefs are irrelevant. Confrary to the Petitioners and their amici, this case is not about the

! The procedure related to “fixing” the brain for dissection has been discussed at length in

briefing already before the Court and will not be recounted here.

2 R.C. 313.123, effective August 17, 2006, purports to give the coroner the right to dispose
of retained organs as medical waste. It is unclear whether that provision is constitutionally valid;
however, that issue is not before this Court. Very peculiar is the notion that this notice would
somehow alert a “person of interest” in a criminal case. The body is now released to the next-of-
kin after antopsy, even if the next-of-kin is a person of interest, which would “alert” the pext-of-
kin to the fact that the coroner is interested in the death.



authority of a coroner fo conduct autopsies. Respondents recognize that the family’s interest in
the remains of their loved ones yields to legitimate state interests, such as the state’s right to
conduct autopsies pursuant to its police power. Under Ohio law prior to August 17, 2006 the
state’s superior interest ceased, however, when the autopsy was completed. At that point the
family’s interest in the remains is superior.

Respondents also recognize that in the course of an autopsy, various fluids, tissues and
organs must be examined, and that in the course of such examination, some of this material is
necessarily destroyed. Respondents also recognize that some material may need to be retained
indefmitely for various reasons, Confrary to the reduction ad absurdum argument presented by
the National Association of Medical Examiners and others, Respondents are not secking ‘all cells
of blood remaining in the syringe’. The question here is nothing what the Petitioners in their
amici suggest in their parade of hormibles about epithelial cells from a fingerprint, scraps of
tissue, or drops of blood in a test tube.

Their son’s enfire brain was removed when his body was released to them for burial.
“The brain is the man. Its health is essential for normal living. Its disorders are surely the most
profound of human miseries and its destruction annihilates a person humanly, however intact his
body.” H. Chandler Elliott, the Shape of Intelligence. The Evolution of the Human Brain
(1969).

Christopher’s brain was not retained as evidence of some crime. The government’s
interest in this most important organ of the deceased was completely ended when the autopsy

was Over.



Your plaintiff-respondents submit that the cowt in Hainey v. Parrott (S.D. Ohio, 2005),
2005 U.S. Dist, LEXIS 44837, 18-19 analyzed these points in a manner which is not only
perfectly reasonable but is also a correct staternent of Ohio law:

Although it is a given that of necessity tissue and fluids will be destroyed a result

of performing the autopsy, the right to take possession of what remains of the

deceased’s body following the completion of the autopsy in no way conflicts with

the coroner’s admittedly superior prior interest to take custody of the body and

complete what procedures are necessary to determine the cause of death. The

right and duty of the coroner to perform the autopsy can co-exist with the right to

possess what is left of the remains following the autopsy for preparation,

mourning, and burial.

Another thing this proceeding is not about is “$99 million dollars,” as Petitioners keep
parroting. Lady Justice wears a blindfold. The question here relates to the law in Ohio. In that
regard, it is somewhat akin to statutory construction, and as the court in Aulizia v. Westfield Nat'l
Ins. Co.,11th Dist. No. 2006-T- 0057, 2007-Ohio-3017, p.44 explained:

In Ohio, “a decision of the Supreme Court interpreting a statute is retrospective in

its operation because it is a declaration of what is and always was the correct

meaning or effect of the enactment.” :

See also, Peerless Electric Co. v. Bowers (1955), 164 Ohio St. 209, 129 N.E.2d 467.

This court’s determination of what always was the correct law in Ohio on this issue is not
aliered by considerations of who may have violated it. The determination of whether a right
exists is not affected by who might be required to respond in damages. In any event, whether the
right was violated is a question of federal law; it is not the question certified to this court.

Finally, this case is not about distinctions betwesn the body and parts of the body. As
demonstrated in the various briefs before this court, an autopsy is an invasive procedure. Fluids,
gasses, fissue and organs are removed and examined. Upon completion of the examination the

organs are replaced in the body, the incisions are closed, and the body is released to the next-of-

kin. It is altogether right and proper that this be done. The next-of-kin have a right to possess



the remains of their Joved ones in a condition that is as complete as possible. It would not be
countenanced that Ohio law would permit the coroner to open a body, remove all the intemal
organs for examination, but then sell or discard them as the coroner saw fit, presenting the next-
of-kin with nothing but a dressed-out carcass. If the next-of-kin’s interest in the possession and
disposition of the remains of their loved ones require that the heart, lungs, liver and stomach be
retumned once their examination is completed, then why not the brain? The only distinetion is
that it takes longer to complete the examination of the brain, That does not alter the right. The
right to the remains of their loved ones upon. completion of the examination is the same,
regardless of how long the examination process takes. Prior to August 17, 2006 the next-of-kin
had a right to possess the remains of their loved ones in a condition as complete as possible,
including organs removed for examination.

LAW AND ARGUMENT

Proposition of Law

Prior to August 17, 2006 the next-of-kin of a decedent upon whom an autopsy had been
performed had a protected right under Ohio law to the decedent’s organs and other body parts
removed and retained by the coroner for forensic examination and testing once the foremsic
examination and testing was completed and the organ was no longer needed by the coroner.

The Certified Question

The question which Judge Dlott certified to this court is:

Whether the next-of-kin of a decedent, upon whom an autopsy has been
performed, have a protected right under Chio law in the decedent’s tissues,
organs, blood or other parts that have been removed and retained by the coroner
for forensic examination and testing. (Emphasis added.}) (Judge Dlott’s March
12, 2007 Order Granting Motions to Certify a Question to the Qhio Supreme
Court, at page 12.)



Technically, the issue of whether the interest recognized by the state of Ohio is protected
is a question of federal law. Brotherton v. Cleveland, 923 F.2d 477, 480 (6th. Cir. 1991). The
state law question is the nature of the interest recognized. Jd.

It is very important to note that the question that Judge Dlott certified to this court, and
this court agreed to answer, is not the question which Defendants-Petitioners sought to have
certified. Petitioners attempted purposely to frame the issue differently:

Whether the next-of-kin of a decedenf, upon whom an autopsy has been’

performed, have a property right under Ohio law in the decedent’s tissues, organs,

blood or other body parts that have been removed and retained by the coroner for

forensic examination and testing. (Emphasis added.) (Judge Dlott’s March 12,
2007 Order Granting Motions to Certify a Question to the Ohio Supreme Court, at

page 3.)°

Judge Dlott specifically rejected Petitioners’ framing o_f the question. At page 10 of her
order Judge Dlott noted that the controlling issue was not whether or not the interest was
denominated a “property right,” but rather was whether there was a “protected right.” Judge
Dlott stated, “Contrary to the position taken by the interested parties in their motions to certify,
tha question is not whether the next-of-kin have a ‘property interest’ in the decedent’s body
parts.” [d. at 10. It is “whether, under Ohio law, there exists for the next-of-kin of a decedent
upon whom an autopsy has been performed ‘an interest’ in the decedent’s tissues and organs.”
Id at7.

Judge Dlott rejected Petitioners® efforts to narrowly frame the issue strictly in terms of

whether human remains are “property.” Judge Dlott did not merely draw a distinction without a

3 There were numerous motions to certify and memoranda in support filed, and the exact

form of the question varied somewhat. For example, the Motion to Certify Question of State
Law to the Ohio Supreme Court filed by Cuyahoga County on December 15, 2006, framed the
question at page 1 as “Whether the next-of-kin of a decedent upon whom an autopsy has been
performed have a property right under Ohio law in the decedent’s tissues, organs, blood or other
specimens removed and retained by the coroner for foremsic examination and testing?” Tudge
Dilott used the question as framed by Clermont County.



difference when she re-cast the Petitioner’s question to eliminate the ferm “property.” The
certified question is not what label is employed. 1t is whether Ohio law recognizes an
enforceable right in the next-of-kin. In disregard of the federal court’s certification order,
Petitioners continue in their brefing here to try to focus on the labelw”pmpérty.” The reason
Petitioners misstate the question is as obvious, as it is unavailable. Historically, the law has been
uncomfortable with applying conventional notions of property to any of the human body. That is
because the human body and its parts, whether alive or dead, are of sacred character and should
not be bought and sold.* Accordingly, courts will not describe the interest of the next-of-kin 111
the body and remains of the deceased loved ones as a right fo property, because they are not a
commodity. However, what has been consistently granted in Ohio and other states—as
requested in the certified question to the court-—is an enforceable right and interest in the next-
of-kin to the disposition of the complete remains of the loved one upon death.

Petitioners have thus seized and relied on the historical discomfort that the law has had
with the body and its parts as “property” in their attempt to carry the day. Petitioners shout the
ancient maxim that the human body and its parts are not “property.” That does not address the
. issue. The issue is whether the next-of-kin have an inferest in the Temains of their decedent. As
Judge Dlott noted on page 7 of her Order of Certification, “the threshold question in this due
process claim is whether, under Ohio law, there exists for the next-of-kin of a decedent upon
whom an autopsy has been performed ‘an interest’ in the decedent’s tissues and organs removed
and retained by the coroner for forensic examination and testing. If so, then regardless of the
nature of that interest, it is a matter of federal law whether that interest rises to a level of a

‘legitimate claim of entitlement’ protected by the Fourteenth Amendment.” The next-of-kin do

* At least, in this country, since the adoption of Thirteenth Amendment to the United States
Constitution.



have such an interest under Ohio law, and this court should thus answer the certified question in
the affirmative.
The Interest

The United States Supreme Court in Bd. of Regents v. Roth (1972), 408 U.S. 564, 577
explained the source of the rights or interest which, once existing under state law, are subject to
Federal protection. Roth held that the “interests, of course, are not created by the Constitution.
Rather, they are created and their dimensions are defined by existing rules or understandings that
stem from an independent source such as state law——rules or understandings that secure certain
benefits and that support claims of entitlement to those benefits.” 408 U.S. at 577.

These rules and understandings which define the interests can be found in a range of
sources which create the “law’” of the state. They may be found in statutes. They may be found
in judicial decisions. They may also be found in long-standing customs and usages, which are
equally recognized as a legitimate source of such rules and understandings. As the United States
Supreme Court noted in United States v. Arredondo (1832), 31 U.S. 691, 714:

There is another source of law in all governments, usage and custom, which is

always presumed to have been adopted with the consent of those who may be

affected by it.

The court in Nixon v. United States (D.C. Cir. 1992), 298 U.S. App. D.C. 249 explained:

The essential character of property is that it is made up of mutually reinforcing

understandings that are sufficiently well grounded to support a claim of

entitlement. These mutually reinforcing understandings can arise in myriad ways.

For instance, state law may create entitlements tbrough express or implied

agreements; and property interests also may be created or reinforced through

uniform custom and practice. (Citations omitted.)

The Sixth Circuit in Brotherton v. Cleveland (6th Cir. 1991), 923 F.2d 477, 481 put the

notion of “property,” as that term is used in “property interest,” in the context of this matter:



The concept of “property” in the law is extremely broad and abstract. The legal
definition of “property” most often refers not to a particular physical object, but
rather to the legal bundle of rights recognized in that object. Thus, “property” is
often conceptualized as a “bundle of rights.” The “bundle of rights” which have
been associated with property mnclude the rights o possess, to use, to exclude, to
profit, and to dispose. (Citations omitted.)

Ohio law does not recognize the right to profit from the remains of a loved one, but it
recognizes all the other rights in the bundle mentioned in Brotherton. The absence of one of
these rights s not dispositive, as the court in First Victoria Nat'l Bank v. United States (5th Cir,
1980), 620 F.2d 1096, 1104 explained:

An interest may qualify as “property” for some purposes even though it lacks

some of these atiributes. For example, an individual can have a “property” right in

his job so that he cannot be fired without appropriate procedural safeguards; yet

the job is not assignable, transferable, descendible, or devisable. The “right to

publicity” is transferable during life but may not be devisable. (Citations

omitted.)

Ohio law grants the next-of-kin the protective interests at issne here by statute; by casc

law; as well as by custom and usage.

Ohio Law Before August 17, 2006

Turmning now to the specific and precise question before this court, does Ohio law grant
the next-of-kin an enforceable interest, after an autopsy is completed, for the disposition of their
loved ones including body parts? The answer is yes. That enforceable interest is specifically
granted by statutes in Ohio. Further, Ohio judicial decisions grant a recognized and enforceable
interest to the next-of-kin. Finally, custom and usage grant the same enforceable interest.

Before August 17, 2006 Ohio recognized the next-of-kin’s right to possess the remains of
their deceased loved ones, to use the remains (for mourning), to exclude others from possession
of the body or parts of the body, and to dispose of the remains (including by gift). These rights

were well established with regard to the interests of the next-of-kin in their decedent’s remains.



A, Statutory Interest

The possessory, dispositional and exclusory rights of the next-of-kin in the remains of
their deceased loved ones at issue here are explicitly granted by the law of Ohio, in three
different statutes. First, R.C. 313.14 provides;

The coroner shall notify any known relatives of a deceased person who meets

death in the manner described by section 313.12 of the Revised Code by letter or

otherwise. The next-of-kin, other relatives, or friends of the deceased person, in

the order named, shall have prior right as to disposition of the body of such

deceased person. If relatives of the deceased are unknown, the coroner shall make

a diligent effort to ascertain the next-of-kin, other relatives, or fitends of the

deceased person. **¥ . (Emphasis added.)

Second, R.C. 313.08(A) provides:

In all cases of the finding of the body or remains of a deceased person within a

county in which a county morgue is maintained, when the identity of the deceased

person is unkmown, or the deceased person’s relatives or other persons eptfitled to

the custody of the body or remains of the deceased person are unknown or not

present, the body or remains shall be removed to the county morgue, where it

shall be held for identification and disposal. (Emphasis added.) .

Third, the Ohio Anatomical Gift Act grants the next-of-kin the interest in the remains of
their loved ones. This interest is not only in the body, but in the organs. See, R.C. 2108.01(A)
and (G)(“donation of all or part of the body”, where part means, “any portion of a human body™).
The Act recognizes not only the ‘property’ nature of human bodies, organs and tissue, by
prohibiting their sale. It also recoguizes the right to exclude others from possessing or directing
the disposition of the remains. R.C. 2108.02(B) (“Any of the following persons *** in the
absence of actual notice of *** of opposition by a member of the same or a prior class, may
make an anatomical gift.”) The Act articulates the interest of the next-of-kin in directing the
disposition, not only of the body itself, but of its organs and tissue. R.C. 2108.02 (anatomical

gift of all or any part of the body.)
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As set forth above, fhe next-of-kin’s possessory, dj,_gpositional and exclusionary rights are
not confined fo the “body” as in an intact entity but equally to its parts. In fact, R.C. 2108.02(F)
explicitly provides that the “donee has a property right in an anatomical gift donated pursuant to
sections 2108.02 and 2108.04 of the Revised Code ***. (Emphasis added.)

Notwithstanding the express language in R.C. 2108.02, Petitioners argue that the term
“body” as used in R.C. Chapter 313 refers only to the whole, and that once a part is removed, it
is no longer part of the dead “body.” This is nonsense at best and macabre at worst. 1 is
nonsense because the Code does define the term “dead body,” and does it very specifically. R.C.

3705.01(C) provides, "*Dead body’ means a human body or part of a human body from the

condition of which it reasonably may be concluded that death recently occwrred.” (Emphasis
added.)

It is macabre because of the door it widely opens. The Pefitioners’ argument that the
term “body” is undefined by the General Assembly would turn the courts to application of the
doctrine of common usage. State ex rel. Law Office Pub. Defender v. Rosencrans (2006), 111
Ohio St.3d 338, 342 (“we must read undefined words or phrases in context and then construe
them according to rules of grammar and common usage™). It cannot be plausibly maintained
that, in common usage, a severed head or leg, or a removed heart or brain, is not considered a
component of the body for purposes of a decent burial. The American Heritage Dictionary of the
English Language, Fourth Edition. Houghton Mifflin Company, 2004, defines “body’” as:

(a The entire material or physical structure of an organism, especially of a

human or animal.

(b)  The physical part of a person.
(c) A corpse or carcass.

3 There is also a more restrictive definition in certain contexts where the body means the

“trunk or torso of a human or animal,” as distinguished from the extremities. The Ohio Revised
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Petitioners steer us info the grofesque when they demand a ruling that items which are
detached or remo'ved from a body are at the will of the coroner.

The extreme consequence of the coroners’ argument must be considered very carefuily.
The coroner argues that Ohio law does not recognize any protectable interest in the next-of-kin
to these organs. If that were the law in Ohio, then the government had the ability to do whatever
1t wanted with the organs of a decedent following autopsy.

That is socialism. The State of Ohio does not adhere to socialism-—where the rights of
the individual are subordinate to the interests of the state. This is illustrated best by the striking
conirast between our system of laws and government, and those now practiced in the countries
formerly part of Europe and now the collective “Buropean Economic Community” (EEC).

As a dictate of raw social policy, the EEC is poised to supersede entirely the rights of the
individual in mandafing that the state government is permitted to harvest any or all organs or
body parts from a deceased based on “presumed consent”. This approach was strongly criticized
by staff members of the United States Congress reviewing the practice. Kenﬁeth Gundle,
Presumed Consent for Organ Donation: Perspectives of Health Policy Specialists, Stanford
Undergraduate Research J. (Spring 2004).

That is not the rule or system that we follow in the United States or in Ohio. All of the
denials and protests by the government Pefitioners aside, that is specifically what is being
presented here. This case is a classic either/or. Either Ohio law granted the next-of-kin an
enforceable interest in the disposition of the body including organs of their loved ones, or no

such rights and interests existed. In the latter situation, the organs and remains of a deceased

Code, in reference to the body of a deceased, certainly did not intend to confine the term body to
the trunk and exclude the head and limbs.

12



were in the custody and possession of the government at the end of the autopsy. Absent any
countervailing right or interest in the next-of-kin to determine the disposition of those body parts,
no constraint existed upon the government to do as it wished with them. The government could
take organs for donation, or experimentation, or otherwise.

And the ultimate “rub” here? The government will protest that the foregoing illustration
is ludicrous, and cannot exist, because Ohio law does not allow the government to proceed in
that manmer to take body parts at will.

But that is exactly the point. If the next of kin have a protectable right to the disposition.
of the organs of their loved ones, the certified question is answered in the affirmative. If not,
then the certified question is answered in the negative, and the government’s :ight to do as it will
with body parts (inc!udjng involuntary organ donation) exists unchecked. That is not, and cammot
be, the law in this state.

It is argued however, that these statutes and laws in Ohio granting the right to the net of
kin do not contain sufficiently mandatory language to support a due process claim. But, as Judge
Diott noted, that is a question of federal law. Morcover, both R.C. 313.08 and 313.14 contain the
mandatory “shall.” While R.C. 2108.02(B) uses the permissive “may” with regard to making an
anatomical gift, the statute is explicit with regard to who “may” make to gift. The test is whether
a particnlar outcome must follow if the regulations’ substantive predicates are present. Kentucky
Dep’t of Corrections v. Thompson (1989), 490 U.S. 454, 463. That is satisfied here. Once the
autopsy is completed, and without newly enacted R.C. 313.123, the remains were to be released

to the next-ofikin,
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i The scope of the coroner’s authority.

Notably, the Defendants-Petitioners’ arguments are inconsistent with the express,
statutory scope of the authority given to the coroner by Chapter 313. As correctly stated in the
amicus brief of the Cnyahoga Coroner Brief at p. 6, the statutory authority for the coroner to
maintain control only continues until the coroner ascertains the cause of death.

Upon notification of a death coming under his/her jurisdiction, Ohio law requires

the coroner to maintain custody of the deceased until the coroner ascertains the

caunse of death or determines that the body is no longer necessary to assist in the

fulfillment of the coroner's statutory duties. R.C. § 313.15.

This is in accord with the statutory langnage at R.C. 313.123(A)(1) which provides for
the coroner in conducting an autopsy to retain the body and organs only “for diagnostic and
documentary purposes”. Once the examination is complete and the organ is no longer needed for
those purposes, the “interests” which the Defendants-Petitioners announce in their briefs come to
an end.

Thus, and contrary to the Defendants-Petitioners’ attempt to distinguwish Brotherfon or
Whaley as only dealing with cases where the retained organ was later sold by the coroner or a
third party, the question is not what the use of the organ, but whether the corcner’s statutory
authority to have and retain it has ended. The coroner has no more right, after admittedly
finished entirely with it and intending on throwing it away rather than keeping it for diagnosis or
evidence, to keep Christopher’s brain without notice to his family, than the coroner would to
keep a heart, head, leg, or any other body part.

Bven the Defendants-Petitioners admit that would be contrary to established custom

usage, under which the removed organs, once their examination is completed, are returned to the

body, which is returned to the family.
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The serious concern from a legal and policy standpoint, however, against random
retention of organs is very real. It was admitted in the amicus briefing of the Naﬁonél
Association of Medical Examiners, who insist that the coroner should have the right to take and
use entire body parts, without family knowledge or consent, if the coroner deems it important to
advance scisnce. Specifically, in the NAME brief at pages 4, 6, and 7, the Association first
indicates “society’s strong interest” in the use of body parts and tissues for biomedical purposes
(p. 4). The Association next indicatcs that although the next-of-kin may have limited rights,
those rights “should not be allowed to extend to biological specimens™ which are in the control
of the coroner during an autopsy (p. 6). Finally, the Association indicates that, “The dead body
is itself a biological specimen. In the case of body fragmentation, as in an airplane crash, the
fragmented remains, such as a leg or liver, may be all that is recovered and will constitute ‘the
body’” (p. 7). The coroner, however, does not have such authority, despite the alleged good
motives asserted by NAME.

Thus, the Defendants-Petitioners’ litany of dire comsequences to efficient and proper
autopsy practiced is spurious. Both Franklin and Hamilton County now provide the exact notice
and protection sought by this suit. See, Exhibits “A” and “B”, attached. The Hamilton County
representative just confirmed to the federal court in a hearing this date the importance of giving
prior notice and the ability of a county to do exactly that. See, Exhibit “B”. Hamilton County
has also entered into a Consent Decree in Hainey complying with “notice” and “right to return of
body parts” (and has continued to forensically function since 2002). Notably, the same entire
process has been adopted by the government of New Zealand in their Code of Health and
Disability Services Consumers’ Rights 1996, Right 7(9) provides that every patient consumer

has the right to make a decision about the return or disposal of any body parts removed or

15



obtained in the course of a health care procedure. Right 7(10) states that, “No body part of
bodily substance removed or obtained in the course of a health care procedure may be stored,
preserved or used otherwise than- a) with the informed consent of | the consumer...”
http://www.nsu. govt.nz/Health-Professionals/1084.asp.

The fundamental human interest in a loved one’s body and its organs was very recently
exemplified when information came to light (in similar fashion as the case sub judice) regarding
London’s Alder Hey Children’s Hospital. The hospital had retained the heart of Helen Rickard’s
daughter after autopsy. It was then exposed that over 104,000 organs, body parts and entire
bodies and 480,600 samples of tissues had been kept after autopsy without knowledge to the
parents. This scahdal resulted in more than 2,000 families filing snit and being compensated.
This also led to major changes in English law (“Human Tissue Act”) requiring “notice” and
“consent.” This demonsirates that such does not result in the sky falling.

B. Custom and Usage.

Although granted by statute, the next-of-kin’s interests are of more ancient ]jileage even
than the Ohio Revised Code. They are deeply embedded in our social fabric by custdm and
usage. Both law and society have historically granted rights gnd imposed obligations on the
next-of-kin of a deceased. The obligations relate to the duty to provide for a decent and
complete burial. The rights relate to a possessory and dispositional right in the whole body in
order to fulfill that obligation. As noted above, such custom and usage separately provides a
legitimate source of an interest entitled to protection. |

The mterest of the next-of-kin in the proper burial of their decéased loved ones is at the

very core of humanness. Funeral rituals have been associated with Neanderthal remains dated
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100,000 years ago, and there is some evidence to suggest that bumans ritually buried their dead
as much as 350,000 years ag0.6

More recently (440 B.C) Sophocles’ Antigone, who buried her brother though it meant
certain death, said of her fate:

...but if T had suffered my mother’s son to lie in death an unburied corpse, that
would have grieved me; *** 7

In The Hiad, Achilles desecrates the body of slain Hector and the epic ends on the
necessity of refrieving the body of Hector from Achilles for funeral rites.

As William Tegg said in 1876, “there is perhaps nothing else so distinctive of the
condition and character of a people as the method in which they treat their dead” (Tege W: 7e
Last Act: Being the Funeral Rites of Nations and Individuals. London: Willia Tegg & Co, 1876,
p. 9).

‘The court in Rifter v. Couch (W. Va. 1912), 76 S.E. 428, 430 struck a similar note when
it observed:

The world does not contain a tribunal that would punish a son who should resist,

even to death, any attempt to mutilate his father’s corpse or tear it from the grave

for sale or dissection; but where would he find the legal right to resist except in

his peculiar and exclusive interest in the body?”

The approach by defendant-petitioners to strip the body’s organs and parts from the
traditional respect and protection afforded by law and society does insult to some of our most

important and respected institutions and beliefs. - In recent news, the American quest to recover

“all body parts” of iis servicemen was reiterated when it was announced that a search team was

¢ Rincon, Bvidence of Earliest Human Burial (March 26, 2003), BBC News, August 13,
2007 http:/mews.bbe.co.uk/1/hi/ sci/tech/2885663.stm; Pardi, MM: Death: An Anthropological
Perspective. Washington, D.C.: Univ. Press of America, 1977, 11.

’ Sophocles, Antigone (440 B.C), translated by R. C. Jebb, August 13, 2007
www.greektexts com/library/Sophocles/ Anfigone/eng/55 himl.
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being sent back to Iwo Jima to find the rest of the remains of more Marines, including the
photographer who took the historic Iwo Jima photo. (AP 2007-06-22: “U.S. Searching for Iwo
Jima Marine’s Remains™): See: http://www.military.com/NewsContent/0,13319,139993,00.html
?ESRC=marine.nl).

The U.S. Marine Corps motto is “No man left behind.” If there is no “interest” in the
entirety of a “dead carcass™ (as Defendants-Petitioners® Amicus calls the body) then why risk life
and hmb of the living to retrieve it? And refrieve not only the body “whols”, but retum to fire
zones to recover lost limbs and other body parts detached or mutilated as casualties of watr?

No American will forget the battle of Mogadishu, Somalia in 1993 when we were all
outraged at seeing the body of an American serviceman dragged through the streets. Petitioners
describe that body as a “dead carcass.” That would ring poorly to anyone who has ever visited
Arlington Cemetery, or Gettysburg.

Stmularly, why the extreme effort to _filfer sections of debris from the World Trade Center
bombing to ensure all parts of the victims were recovered to allow a compete burial, including
reinterment? Indeed, the State of New Jersey enacted legislation, 210 8.B. 1924 (2002) requﬁing
that even spoil ash from the excavation also be interred. See, Exhibit “C”, attached.

C. Judicial Decisions

In addition to both statutes and custom usage in Ohio granting this specific interest to the
next-of-kin, that interest is separately recognized by Ohio courts.

Ohio courts have long recognized the interest that the next-of-kin have in the remains of
their deceased loved ones. The court in Hadsell v. Hadsell (1893), 3 Ohio Cir. Dec. 725, 726
observed “[t]hat when a person dies he is to be accorded decent burial, is recognized by society.”

This cowtt, in Carter v. City of Zanesville (1898), 59 Ohio St. 170, 178, discussing a statute
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which prohibited unlawful possession of a corpse, noted that “the object of the statute is to
secure to the bodies of dead mterment and that secure repose which natural affection and a
decent respect for the remains of a human being demand.” The court in Brownlee v. Pratt
{1946), 77 Ohio App. 533, 537-538 obse;ved “[t]his salutary rule [to protect the dead and
preserve the sanctity of the grave] recognizes the tender sentiments uniformly found in the hearts
of men, the natural desire that there be repose and reverence for the dead, and the sanctity of the
septlcher.” The court in Carney v. Knollwood Cemetery Ass’n (1986), 33 Ohio App.3d 31, 36
noted that “[t]he policy of the law to protect the dead and preserve the sanctity of the grave
comes down to us from ancient times.” In Everman v. Davis {1989), 54 Ohio App.3d 119, 122
the court explained that “[t]here is no issue in this case of the possessory right of a spouse or
other appropriate member of the family to the body of the deceased person for the purpose of
preparation, moumning and burial. This right is recognized by law and by the decisions.” The
court in Frys v. City of Cleveland (1995}, 107 Ohio App. 3d 281, 284 observed, “Ohio law has
long recognized ‘a cause of action for abuse of a dead body’ which would include mishandling
of a dead body and desecration of a grave,” and in Biro v. Hartrnan Funeral Home (1995), 107
Ohio App.3d 508, 512 the court explained that “[t]he law is clear in this state that the family of
the deceased has a legally recognized right to entomb the remains of the deceased family
member in their integrity and without mutilation.”

More important, Ohio courts have long recognized the interest that the next-of-kin have
in the complete remains of their deceased loved ones, to receive all of the body in the same
condition as in life. The seminal Carney decision expressed it as “the right to custody of the
body; to receive it in the condition in which it was left, without mutilation”. Carney v.

Knollwood Cemetery Ass'n, 33 Ohio App.3d 31, 36 (Cuy. Cty App. 1986).
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After considering both the Ohio cases and the Ohio statutes, the Sixth Circuoit in
Brotherton v. Cleveland, 923 F.2d at 482 determined that:

[TThe aggregate of rights granted by the state of Ohio to Deborah Brotherton rises

to the level of a “legitimate claim of entitlement” in Steven Brotherton’s body,

including his corneas, protected by the due process clanse of the fourteenth

amendment.

Petitioners argue that Brotherfon’s analysis was confined to the Ohio Anatomical Gift
Act. This is false. That was only one factor which the Sixth Circuit referenced in ascertaining
the aggregate of rights granted by the State of Ohio to next-of-kin. The court in Brotherton
looked to the whole range of statutory and decisional law in reaching its conclusion. The Sixth
Circuit explained this in Whaley v. County of Tuscola, ex rel. Tuscola County Bd. of Comm'rs
(6th Cir., 1995}, 58 F.3d 1111, 1115:

The Brotherfon court nevertheless thought these decisions, with the Ohio statutes,

were sufficient, and rightly so. When these Ohio cases, and the Ohio statute

granting the next-of-kin the prior right to dispose of the body, and the Ohio

Anatomical Act are taken together, it demonstrates that in Ohio there are existing

“rules and understandings™ which grant the next-of-kin the right to dispose of the

body by making a gift of it, to prevent others from damaging the body, and to

possess the body for purposes of burial. Such rights in an object are the heart and

soul of the common law understanding of “property.” It was therefore appropriate

for the Brotherton court to decide that the next-of-kin had a legitimate claim of

entitlement to the decedent’s body. Nothing could be more clear.

The Anatomical Gift Act shows a serious flaw in the argument of defendant-petitioners.
The premise of the defense argument is that the next of kin had no enforceable interest in the
decedent’s organs post autopsy. The coroner was free to keep the organs post autopsy.

1f that were true, why did the General Assermbly enact R.C. 2108.53 and R.C. 2108.607

Those statutes grant the coroner the right to keep the pituitary gland (2108.53) and the

corneas (2108.60).
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These statutes would be unnecessary if the coroner already had the right to all organs.
Again, the General Assembly does not enact laws for no reason. Pfizer, Inc. v. Porterfield
(1971}, 25 Ohio St.2d 5.

Significantly, Brotherton held that Ohio law grants the next-of-kin the right to determine
the disposition of body organs. The General Assembly responded to Brotherton by enacting
R.C. 313.30 in 2000. That statute granted immunity for coroners who cooperate with eye banks
but did not overturn Brotherfon’s holding. The General Assembly is presumed to be aware of
Brotherton’s judicial construction of the law. State ex rel. County Bd. of Ed. of Huron County v.
Howard, 167 Ohto St. 193 (1958).

Further, these statutes raise the maxim, expressio unis est exclusio alterius. The General
Assembly only enacted provisions allowing the corener to keep the corneas and pituitary gland.
No authorization was given to keep the brain.

Defendant-petitioners next argue that the Sixth Cireuit abandoﬁcd Brotherton in
Montgomery v. County of Clinton (6th Cir. 1991), 1991 U.S. App. LEXIS 19070, or at least
found Brotherton inapplicable to autopsies. Again, this argument is false. The issue in
Montgomery did not involve the rights of the next-of-kin in the remains of a decedent, an issue
the Sixth Circuit determined in the affirmative in both Brotherfon and Whaley. Montgomery
involved whether the coroner had a right to perform antopsies under Michigan law without

permission of the next of kin. It did not implicate any right to possession and disposition of
remains. The Sixth Circuit clearly explained this distinction in Monfgomery at *6-7:

In Brotherion the plainfiff had an “aggregate of rights granted by the state of

Ohio” to control disposition of the body, including the corneas, and thus had a

right to refuse removal of comeas for purposes of a comea transplant. Id. at 482,

In this case, the state left the decision as to autopsy to the discretion of the

medical examiner, allowing the autopsy with or without the permission of the
next-of-kin.
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Montgomery does not state or even imply that the Sixth Circuit thought Brotherton was
inapplicable to antopsies. Montgomery did not apply to the Brotherton facts. As such, the Sixth
Circuit reaffirmed Brotherton in Whaley, a case involving autopsies, decided four years after
Montgomery, and reaffirmed Brotherton yet again in Collins v. Crabbe (6th Cir. 1999), 1999
U.S. App. LEXIS 533 (*“This court has twice, in somewhat analogous circomstances, held that
under the law of states other than Tennessee, a plaintiff had a constitutionally protected property
interest m the body of a deceased next-of-kin. See Whaley v. County of Tuscola, 58 F.3d 1111,
1115-16 (6th Cir. 1995); Brotherton v. Cleveland, 923 F.2d 477, 480 (6th Cir. 1990).”).

Finally, it is argued that the Sixth Circuit found Brotherfon inapplicable to the present
-case when it recently denied a writ of mandamus. To the contrary, the Sixth Circuit noted tilat
mandamus is an extraordinary remedy, and distinguished a case where mandamus had been used
in another circuit. The Sixth Circuit noted that there were changes in Ohio law (such as the
enactment of R.C. 313.123) which rendered mandamus inappropriate. The Sixth Circuit made
no suggestion that its reasoning in Brotherton was in any way flawed.®

The “Body as Property” Argmment

Petitioners chant the proposition that a dead body and its organs are not “property.” They
point to two Ohio cases which state that a dead body is not “property,” e.g. Hadsell v. Hadsell, 3
Ohio Cir. Dec. at 726 (A dead body is not property. ***. It cannot be l'nher-ited **% 7y and
Carney v. Knollwood Cemetery Ass 'n., 33 Ohio App.3d at 37 (“this court rejects the theory that a
surviving custodian has quasi-property rights in the body of the deceased™). Aside from the fact

that this premise is legally questionable, the more important consideration is that it misses the

8 In fact, such a determination could only be made by the court sitting en banc. Naturalite

v.. Ciarlo (6th Cir. 2001), 22 Fed. Appx. 506, 507 (“Only an en banc panel of the court may
reverse a published decision. Rule 206(c), Rules of the Sixth Circuit™).
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issue, which is not the “property” status of the decedent’s body and parts, but the interest granied
under law to the next-of-km.

First, the notion that there can be no property rights in human remains comes from a
semantically mistaken reading of English law. As the author of Note, The Application of
Traditional Criminal Law to Misappropriation of Gametic Materials (1997), 24 Am. J. Crim. L.
503, 517 explained:

The traditional American common law rule that there can be no property right in a
corpse, passed down from the English courts, has its origins in the writings of Sir
Bdward Coke. Coke, citing the decision in Haynes’s Case, determined that the
“burial of the Cadaver (that is, caro dara vermibus) is nullius in bonis, and
belongs to Ecclesiastical cognizance.” “Nullivs in bonis™ is interpreted as “in the
goods of no one.” Thus, no one may own a corpse, but the case cited does not
support this contention. In Haynes’s Case, the issue was the proper form of an
indictment for theft of a winding sheet. For purposes of the indictment, it was
necessary to determine the owner of the winding sheet before establishing that it
was stolen. Reasoning that “[a] man cannot relinquish his property in goods,
unless they be vested in another,” it was decided that the winding sheet remained
the property of the owner before it was used on the corpse. It did not become the
property of the corpse because a “dead body being but a lump of earth hath no
capacity” to accept it. Furthermore, “it is no gift to the person, but bestowed on
the body for the reverence towards it, to express the hope of resurrection.” From
this case supporting the idea that a corpse may not retain property rights in goods,
Coke erroneously gleaned the proposition that there are no property rights in
COIpSES.

As a result of Coke’s writings, the prohibition on property rights in corpses was
passed down in English law, and later, adopted as American common law.
Wiiters and judges assumed that the proposition was true to the extent that often
no authority was even cited for the proposition that there are no property rights in
corpses.

Thus, the old maxim that a human corpse is not “property” was a statement of the
junisdictional difference between judicial courts and ecclesiastical tribunals. The English
common law did not develop any meaningful jurisprudence on the issue of property rights in
corpses because ecclesiastical courts were vested with exclusive jurisdiction over human

remains. These courts applied canon law. As the anthor in Nwabueze, Biotechnology and the
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New Property Regime in Human Bodies and Body Parts (2002), 24 Loy. LA Int'l &
Comp.LRev. 19, 22 explained, “The establishment of Christianity in Britain favored burial in
consecrated grounds rather than in caves or city outskirts. FEcclesiastical courts assumed
complete jurisdiction over dead bodies and applied canon law, or religious law, as the
substantive law. As a result, the common law, formed in non-ecclesiastical courts, did not have
the opportunity to develop comprehensive rules on dead bodies.”*

In 1905 Justice Josephn Henry Lumpkin of the Georgia Supreme Court commented on
the courts treatment of dead bodies:

“Death is unique. It is unlike aught else in its certainty and its incidents. A

corpse in some respects is the strangest thing on earth. A man who but yesterday

breathed and thought and walked among us has passed away. Something has

gone, The body is left still and cold, and is all that is visible fo mortal eye of the

man we knew... [ t must be laid away. And the law — that rule of action which

touches all human things—must touch also this thing of death. It is not surprising

that the law relating to this mystery of what death leaves behind cannot be

precisely brought within the letter of all the rules regarding corn, lumber and pig

iron. And yet the body must be buried or disposed of... And the law, in its all-

sufficiency, must furnish some rule... in dealing with the dead and those

sentiments connected with decently disposing of the remains of the departed

which furnish one ground of difference between men and brutes.
Louisville & N.R. Co. v. Wilson (1905), 123 Ga. 62, 51 S.E. 24, 25.

Developments in law, in society and in science have rendered the maxim inapposite

because scientific advances have completely undone the underlying premise: that parts of a

human corpse have no value other than for burial. As the courts of Ohio in Brownlee and

? As explained in Note, “She’s Got Bette Davis[‘s] Eyes™: Assessing the Nonconsensual -

Removal of Cadaver Organs Under the Takings and Due Process Clanses (1990), 90
Colum.L.Rev. 528, 550, n. 106 “The earlier English cases suffered from the historical anomaly
that all matters conceming dead bodies were under the purview of the ecclesiastical courts and
hence were never available for common-law analysis. As the ecclesiastical courts waned, the
Fnglish common-law courts nonetheless continued to apply the old principles, thereby finding no
property right to exist. When one examines the early precedents more closely, they turn out to
be highly questionable endeavors and their conclusion that no property right can exist is seen to
be not based on adequate precedent or reasoning.” (Citations omitted.)
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Carney conclude, there are fundamental human rights and interests vested in the next—of—}cin that
are be protected by our legal system. This Court specifically recognized that a claim for
“emotional distress” involving dead bodies involves a special exception to the usual “actual-peril
requirement,” as stated it the Court’s footnote Number 3 in Heiner v. Moretuzzo, 73 Ohio St.3d
80, 652 N.E.2d 664.

The importance of addressing this issue in context of current technology is going to be
ever more pressing, as the Sixth Circuit observed in Brotherton v. Cleveland (6th Cir. 1991), 923
F.2d 477, 481. “The importance of establishing rights in a dead body has been, and will continue
to be, magnified by scientific advancements. The recent explosion of research and information
concerning biotechnology has created a market place in which human tissues are routinely sold
to and by scientists, physicians and others. Note, Toward the Right of Commerciality, UCLA
L.Rev. 207, 219 (1986). The human body is a valuable resource. See Moore v. Regents of the
University of California (1990), 51 Cal.3d 120, 271 CalRptr. 146, 793 P.2d 479 (physician used
patient’s cells in potentially lucrative medical research without his permission). As
biotechnology continues to develop, so will the capacity to cultivate the resources in a dead
body. A future in which hearts, kidneys, and other valuable organs could be maintained for
expanded periods outside a live body is far from inconceivable.”

The couple of earlier Ohio cases which Defendants-Petitioners rely upon to insist that
there are no “property rights”, defeat rather than support their position. The historical difficulty
in employing the term “property” when discussing the human body and its rema:ms after death
has resulted frequently in an out-of-hand rejection of the title “property” or “quasi property”; but
correspondingly has produced a specific legal recognition of the enforceable interests of the

next-of-kin in a complete, unmolested body for burial. An interest not to own or profit from the
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body or its parts, but to possess, control and direct their disposition. To repeat, Judge Dlott
carefully emphasized that the issue certified in this case is not a “property right” as Defendant-
Petitioners insist, but an interest after autopsy regarding the organs and their disposition.

To illustrate this distinction, consider the leading case cited by Defendant-Petitioners in
this regard of Carney v. Knollwood Cemetery Ass’n (1986), 33 Ohio App.3d 31, where the court
rejected a quasi property atgument but at the same time expressly recognized the next-of-kin’s
interest, observing that “[t]he policy of the law to protect the dead and preserve the sanéﬁty of
the grave comes down to us from ancient times.” The Carney court rejected the quasi property
argument since it was being advanced by the defendants in an attempt to challenge the standing
of the family members. The Carney court then clearly recognized the existence of the
underlying legally protected interests of the next-of-kin to a complete body. Id. at 36.

As explained in Vines, The Sacred and the Profane: The Role of Property Concepts in
Disputes About Post-mortem Examination (2007), 29 Sydney L. Rev. 235, 236:

Historically the dead body or corpse has been an object of peculiar fascination

and concern. The body itself is undeniably a thing, but the peculiar difference

between a live body and a dead one (so much the same, and yet so different), and

religious ideas about the soul and its level of connection to the body affect its

status as a thing, lending it a sense of sacredness. For hundreds of years in

Western Burope the body was regarded as essential for the purpose of resturection

at the end of time, when it rose from the grave to be judged on Judgment Day.

‘While modern Westerners are far more likely to think the body is no longer of

significance after the person has died, the body continues to be thought of as far

more than a sirople ‘thing” and disputes about it, its disposal and ifs treatment

after death confinue to tumm om issues of human dignity and respect. It is

submitted that the importance of the body as a sacred or semi-sacred object in

most religions or cultural tradifions is a significant part of what creates

complexity in the question of whether it should be treated as property or not and

that this is exemplified in dispntes about postmortem examinations.

The author concluded at 256:

The refusal to treat the body as property and use the protective powers of the
conclusion ‘this is property’ has paradoxically been on the basis that the body is
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too sacred to be commodified as property, as if that is the only form of property
there is.

This paradox of “what word to use” in describing the interest in the next of kin had no
effect on the courts and legislatures throughout the 50 states expressly granting and recognizing
the next-of-kin’s interest af issue here. The author of Note, Personalizing Personality: Toward a
Property Right in Human Bodies (1990), 69 Tex. L. Rev. 209, 225 explained the concept of
quasi property:

The English c01ﬁmon law hesitated fo denominate the inferest in a corpse as

“property,” but recognized the essence of a market-inalienable property right by

upholding the right of possession. American courts have traditionally recognized

a “quasi-property” right in a corpse, enforcing a family’s right of possession but

preventing commercial exploitation of the corpse.

This returns us, again, to the questions presented by the certification. The next-of-kin in
this case do not now, and have never, asserted a right to own or commoditize the remains of their
loved one. Their sole interest asserted is the rights of possession, disposition, and exclusion
(excluding others from the possession and disposition of the remains), See, e.g. Exhibit “D”.

As discussed above, prior to August 17, 2006 Ohio recognized the rights of possession
and disposition and exclusion with regard to human remains. Functionally, these rights amount
to what some courts have called a quasi property interest, other courts have called an inferest in
burial, while others have called them a right of sepulcher. More important than what these rights
are called, however, is their substance. These rights lie at the heart of the common law
understanding of a legitimate interest. This interest is recognized in QOhio in her cases, her

statutes, her custom and usage, and m the hearts and minds of her citizens. This court should

answer the certified question in the affirmative,
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The Effect of the Enactment of R.C. 313.123

Defendants-Petitioners claim that when the General Assembly passed R.C. 313.123(B) it
merely clarified that Ohio law always deried the interest in question here (right of disposition of
remains) to the next-of-kin. If that was already the law in Ohio, R.C. 313.123 would have been a
meaningless enactment, and the General Assembly is presumed not to engage in meaningless
acts, Pfizer, Inc. v. Porterfield (1971}, 25 Ohio St.2d 5, 10 (“we cannot ascribe to the General
Aséembly an intention {o enact a meaningless amendment™).

R.C. 313.123 was introduced as H.B. 235 on May 3, 2005. The provision was introduced
after the Sixth Circuit’s decision in Brotherfon and, more to the point, in the midst of the Hainey
v. Parrott litigation. It was introduced at the request of the coroners’ association. Hainey was
filed on October 9, 2002. The court certified a class on August 3, 2004, HB 235 was introducec_l
on May 3, 2005. The Hainey court granted plaintiffs’ motion for summary judgment on
September 28, 2005, and HB 235 was ultimately passed on May 16, 2006.

As a matter of statufory construction, courts presume that the legisiature is aware of the
current case law when it drafts its statutes. State v. Thompson, 2004-Ohio-2946, 102 Ohio St.3d
287. R.C. 313.123(B) does not apply to all organs and tissues removed and examined, only
those that are temporarily “retained”. That was exactly the issué in Hainey v. Parrott.r R.C
313.123(B) did not “clarify” the law in Ohio; it changed the law in Ohio. But it only changed
the law going forward. It did not change the law in Ohio prior to August 17, 2006.

As originally introduced'® and as passed'! by the House there was no religious exception
as currently found in R.C. 313.123(B)}(2). The only thing the original H.B. 235 did in R.C.

313.123(B) was to declare that removed and retained tissues, organs, blood or other parts conld

10 http:/fwww legislature.state.oh.us/bills.cfin?ID=126 HB 235 I
1 hitp://www.legislature.state.oh. us/bills.cfin?ID=126_HB 235 PH
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be treated and disposed as medical waste following autopsy. If, at that point, the next-of-kin had
no interest in the organs, no statute was needed to establish that right in the government. H.B.
235 addressed the interest in the next-of-kin, and abrogated it (in the midst of the Hainey
Litigation).

The religious exception was not added as an amendment by the Senate Judiciary
Committee until March 1, 2006, five months after the summary judgment in Hainey,”® The right
created by and ultimately enacted by R.C. 313.123 which did not previously exist was the right
of religious objection. If creation of this relipious objection was the purpose of H.B. 235, it
would have been included in the bill as introduced. It was mot. It was added later to limif the
extent to which H.B. 235 abrogated the existing rights in the next-of-kin. This accords with the
intent of R.C. 313.123(B) to change the law in Ohio with regard to tissues, organs, blood or other
parts that have been removed and retained by the coroner for forensic examination and testing.

The religious excoption goes a step further in revealing prior law. It provides that the
coroner 18 fo return the organ “to the person who has the right to the disposition of the body.”
R.C. 313.123(B)(2). L at the time this statute was enacted, the law did not pr.ovide rights to the
next-of-kin to direct the disposition, this language would be incongruous. It would be
meaningless, and the General Assembly is presumed not to engage in meaningless acts. Also,
the fact that the religious exception includes “specimens” illustrates plaintiff-respondents’
position with regard to their rights, not just in the whole, but in the parts as well.

As to substance, R.C. 313.123 has only prospective application. Pursuant to R.C. 1.48,
“A statute is presumed to be prospective in its operation unless expressly made retrospective.”

R.C. 313.123 was not expressly made refrospective. Assuming for argument, as Respondents

i http://www.legislature state.oh.us/bills.cfin?ID=126 HB 235 RS
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have, that R C. 313.123 abrogated the rights of the next-of-kin, it did so only on or after August
17, 2006. While the Ohio General Assembly chose to limit the rights of the next-of-kin in
organs removed for antopsy in light of Brotherton and Hainey, the enactment of R.C. 313.123
has neither retroactive application nor does the enactment of R.C. 313.123 change the state of
Ohio law prior to Aungust 17, 2006. The only impact R.C. 313.123 would have is on organs
removed after August 17, 2006.1

CONCLUSION

As the court in Ritier v. Couch explained:

The real question is not of the disposable, marketable value of a corpse or ifs

remains, as an article of traffic, but it is of the sacred and inherent right to its

custody, in order to decently bury it, and secure its undisturbed repose.

‘When a coroner performs an aufopsy and removes organs or parts from the body, they are
returned to the body upon completion and the whole is retiuned to the family. That is the right of
the family under law, in Ohio and elsewhere, and has been for years. The fact that the brain
takes a while longer does not change the family’s right to return of that integral body part.

Ohio recognizes, in both her statutes and her caselaw, a set of rules and understandings,

reinforced by age old custom and usage, which grants the next-of-kin the right to dispose of the

13 The County Commissioners Association, et al, posit that R.C. 313.123(B) does not

represent a change in the law becanse R.C. 3734.10(R) classifies autopsy specimens as medical
waste. To the confrary, R.C. 3734.01(R) provides “‘Infectious wastes’ includes all of the
following substances or categories of substances:

sk

(3) Pathological wastes, including, without limitation, human and animal tissues, organs,
and body parts, and body fluids and excreta fhat are contaminated with or are likely fo be
contaminated with infections agents, removed or obtained during surgery or autopsy or for
diagnostic evaluation, provided that, with regard to pathological wastes from animals, the
animals have or are likely to have been exposed to a zoonotic or infections agent; ***,
(Emphasis added.)

This section clearly only applies to instances where the remains are contaminated with
infectious agents. The amici’s reading of the statute would prevent the coroner from replacing
any removed organs in the body, which is the routine practice as far as is practicable.
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body and its parts by making a gift. R.C. Chapter 2108. Ohio recognizes the right to prevent
others from damaging the body and its parts, which right recognizes the family’s interest in the
body “in the condition when it was left”. Carney, supra. Ohio recognizes the family’s right to
possession for purposes of burial, and Ohio law defines the deceased’s body to include all of its
parts. R.C. 3705.01(C). Such rights are the subject of the question certified by Judge Dlott.
They specifically are granted in Ohio, and have been for years. The certified question should be
answered in the affirmative.

Respectfully submitted,
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MONDAY, SEPTEMBER 10, 2007

PROCCEZEDTUNGS

* ® *

THE CQURT: Mr. Stevengon, if vou would like to
explain briefly what has transgpired.

MR. STEVENSON: Your Honor, ladies and gentlemen:
John pretty well covéred it. There's a couple things
that have come .up during the course of this litigation
that I get asked fregquently, and one is: Are these
parts being used for other things? And that is just not
true. None of these things have ever bheen used for
research other than to determine the cause and manner of
death of vyour loved cnes. After the coroner's office
examines the organs that are removed, they are disposed
of in a respectful manner.

During the course of this litlgation, the policy that
John referred to was actually changed. We fine-tuned it
a couple of times in the last couple of yesars. 1T have
written copiesrcf it that I'm going to ask be entered
inte the recgord.

Juet so that vou know, right now the way the
coroner's office operates, if an organ is kKept for
further atudy, the next-of-kin's notified of which
specific organg are kept and given an opportunity to

seek their return within a few days after the autopsy is-
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1 completed.

2 John indicated that the coroner’s office does have
3 the right to keep the bedy. 2and part of what generated
4 this on the fxont end is the mistaken belief that people
5] needed closure faster than what they were going Lo get
G if we kepk the brains or the hearts for further
7 examination.
8 Frankly, the notification is a thing that should have
9| been occurring all along but it did not, and it will

10 now.

11 And that's all I have, Your Henor. I'd_ask that this
12 | be entered as an exhibit.

13 THE COURT: Okay. Thank you very much. Ms.

14 Brown will take it from you.

15 * %k

16 REQUESTED EXCERPT CONCLUDED

17 w * *
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RETENTION NOTIFICATION LETTER

<Date> / ’7;;;3\‘

/

<Next of Kin> (as signed on Body Release)
<Address>
<Address>

RE: <Deceased>
<Case Number>

Dear <Next of Kin>,

The death of your <relationship>, <Deceased Name>, was reported to this Office on <Date of
report>. An autopsy and investigation were performed to determine the cause and manner of
<his/her> death. As outlined in the Body Release Form signed by you (copy attached), it is
noted that our autopsy practice requires, when necessary, the retention of whole organs. Such
was the case with your <relationship>, and <his/her> brain was retained for fixation and later
examination. While our policy states that the next of kin have 7 days from the date of
notification to advise this office of the desire to have the <organ> returned, we feel it necessary

to confirm that you were made aware of the organ retention and that vou do not wish to have the
<organ> returned.

Please contact <Investigater Name> at (513)946-<extension>, with your decision by <date,
sevent days out from date of this notification>. Amangements can be made at that time should
you decide to have the retained organ returned. If you do not want the tissue returned, our office
will arrange for its appropriate disposition at no financial cost to you. Thank you in advance for
your cooperation with this matter, and please accept my condolences on the loss of your
<relationship>.

Sincerely,

<Physician Name>
Deputy Coroner

Enclosure

OU:ash
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THIS FORM MUST BE COMPLETED PRIOR TO THE RELEASE OF ANY BODY FROM THE
MORGUE

STATEMENT OF POLICY

Ohio law places a duty vpon the Hamilton County Coroner’s office to determine the cause and manner of
death of persons who have died suddeniy while in apparent good health, and thase who have died as a result of
criminal or violent meaus, casualty, suicide, and in a suspicious or unusual manner. In most cases, the canse and
manmer of death is determined by performing an autopsy. An autopsy is a scicntific inquiry by a medical
professional that involves an external examination of the body and a surgical dissection so that internal tissues and
organs can be removed, examined, and subjected 1o scientific testing, In most cases, remains of organs are refumed
prior to the release of the body for burial, Bodily fluids and tissue samples kept for microscopic examination and/or
testing are not returned. On rare occasions, good medical practice requires that one or more whole organs (usually
the brain or the heart) be retained for extended periods of time to complete examination and testing. Because these
lests can take as long as three weeks to eomplete, the body is often released for the purpose of burial or cremation
prior to the return of the organs.

Remaius of organs that have been refained in observance of good medical practice for the purpose of
examination or testing, or as required by law, may be retrieved by the next-ol-kin, his or her authorized
agent, or other person permitied by law to deal with the remains of the deceased, by delivering written notice
of their intention to retrieve the organs to the office of the Hamilton County Coroner within SEVEN DAYS of
claiming the body from the morgue. When the organs are available to be retrieved, the Coroner will notify
the persan identified i the written notice and the person or agency that originally claimed the body of the
deceased. 1n the event that no written notice is reeeived by the Coroner as described herein, such retained
organs may be cremated and dealt with according to Jaw without further notice.

REQUEST TO RELEASE BODY

DECEASED:

DATE OF DEATH:

The undersigned hereby requests that the Hamilton County Coroner release the body of the
above named deceased to: (funéral
home or other agency). The undersigned represents that he/she is the pext of kin of the deceased
or other person authorized by law to receive the remains and has full autherity to give permission
for the release of the body. The undersigned further represents that he/she has read and
undesstands the above statement of policy regarding the autopsy process; the notification
procedures required to request the return of organs removed and retained during the autopsy
process, and the time limits associated therewith.

/ Witnesses:
Signature Date

Name (Printed or typed)

Relationship to the deceased



SECTION 2.15 RELEASE OF IDENTIFTED HUMAN REMAINS

Effective date: 1998 Replaces: N/A

Initiated by: Administrator Reviewed by: Administrator

Approved by: Coroner Reviewed: 5/01, 10/02, 2/07

File: Release.Bodies.Sec2.15 Revised: 12/00, 5/01, 10/02, 12/03, 7/27/05

Manual: General Office Policies & Procedures

BACKGROUND: Often more than one family member will make funeral arrangements
or the next of kin will change their decision regarding funeral home services leaving all
of us wneertain about which instructions to follow. A letier was sent to local funeral
directors on November 19, 1997 requiring signed consent from legal next of kin or
administrator of the estate prior to release of a body to insure release to the comrect
funeral home. -

POLICY: A signed release form is required. Receipt of the forms by facsimile is
acceptable. Exceptions may be made in instances where the family resides out of town or
in other special circumstances. In these instances we attempt to obtain verbal
authorization, but if we cannot, it is possible to accept and document the funerat
director’s assurance after consulting with a supervisor. -

Direction and permission for release of OC cases must be obtained in writing from the
coroner having jurisdiction.

The pathologist is responsibie for release of the body.

Effective 8/1/035, a revised release form including statement of policy with respect to
retention of organs is required,

PROCEDURE: The pathologist must hold or release the body in the computer.

The investigator/night clerk receiving the consent form must scan it fo the computer and
Jile the hard copy in the case jacket. The name of the funeral home should be entered in
the appropriate computer fields.

Revisions in italics.



SECTION 2.15,2 RELEASE OF RETAINED ORGANS

Effective date: 8/1/05 Replaces: N/A
Initiated by: Administrator - Reviewed by: Administrator
Approved by: Coroner Reviewed:

File: Release Retained.Organ.Sec2.15.2  Revised: 1/1/06, 7/26/06, 10/3/06
Mamual: General Office Policies & Procedures

BACKGROUND: Ohio law places a duty upon this office to determine the cause and
manner of death of persons who have died suddenly while in apparent good health, and
those who have died as a result of criminal or violent means, casualty, suicide, and in a
suspiclous or unusual manner. In most cases, the cause and mamner of death is
determined by performing an autopsy. An autopsy is a scientific inquiry by a medical
professional that involves an external examination of the body and a surgical dissection
so that internal tissues and organs can be removed, examined, and subjected to scientific
testing. In most cases, remains of organs are returned prior to the release of the body for
burial. Body fluids and tissue samples kept for microscopic examination and/or testing
are pot returned. Good medical practice requires that one or more whole organs (osually
the brain or the heart} be retained for extended periods of time to complete examipation

and testing. The body is often released for the purpose of burial or cremation prior to the
return of the organs.

POLICY: Remains of organs that have been retained in observance of good medical
practice for the purpose of examination or testing, or as required by law, may be retrieved
by the next-of-kin, his or her authorized agent, or other person permitted by law to deal
with the remains of the deceased, by delivering written notice of their intention to retrieve
the organs to this office within SEVEN DAYS of claiming the body from the morgue.

In the event that no written notice is received by the Coroner, such retained organs may
be cremated and dealt with according to law without further notice.

Funeral directors will be notified when the body is released if an organ(s) has been
retained.

The examining pathologist is responsible for making contact with the next of kin or
referring county coroner the day of or day following the antopsy to inform he/she of the
organ retention. Verbal consent for organ disposal is acceptable and must be documented
in the case narrative by the pathologist. In the event the next of kin is unable to be
reached by telephone, a Refention Notification Letter will be generated by the case
mvestigator and sent to the next-of-kin, indicating what organ was retained and the date a
request to return the retained organ must be received by this office. A copy of this letter
will be scanned to the case file.

The pathologist is responsible for electronic release of the retained organ(s).



PROCEDURE: Written or verbal requests to return the retained organ(s) must be
immediately forwarded to the investigator handling the follow-up on the case. If the
request is received after business hours or on the weekend, the night clerk should refer all
reccived requests to the Chief Investigator, who will forward the request the next
business day to the responsible investigator. The responsible investigator must scan the
document to the computer, file the hard copy in the case jacket and notify the pathologist
of the family’s request.

If verbal consent to dispose of the retained organ is received by someone other than the
examining pathologist, that individual is responsible for notifying the pathologist and
providing appropriate documentation within the case narrative. Additionaily, if verbal
request 10 refurn retained organ is received, the individual receiving said request is

respousible for notifying the pathologist and providing appropriate documentation within
the case narrative.

Once examination is complete, the pathologist will notify the investigator that the
retained organ is available for release. The investigator will notify the person identified
in the written notice and the person or agency that originally claimed the body of the
deceased that the organ(s) is available for release, instructing the parties involved that
they have seven (7) days to respond to for organ release. A narrative eniry will be made
in the LIMS indicating pathologist approval for specimen release as well as the name of
next-of-kin and funeral home personnel that have been notified of the specimen
availability. Refer the next of kin to the Chief Deputy Coroner or Administrator should
he/she indicate personally picking up the retained organ, An investigator will release the
hold on the specimen within the LIMS when the next-of-kin or fimeral home
personnel are present to pick up specimen. Release procedures as outlined in Section
2.3 of the Morgue Manual will be followed to facilitate physical release.

Reference:  Section 3.6.6.1 Tissue and Organ Retention (General Office
Policies and Procedures)
Section 2.3 Releasing Bodies (Morgue Manual)
Section 4.2 Delayed Specimen Examination (Morgue Manual)



SECTION 3.6.6.1 TISSUE AND ORGAN RETENTION

Effective date: May 9,2002 - Replaces: N/A
Initiated by: Coroner. Reviewed by: Chief Deputy Coroner
Approved by: Coroner Reviewed: 12/03

File: Tissue.Organ.Retention.Sec3.6.6.1  Revised: 1/1/06, 10/3/06
Manual: General Office Policies & Procedures

BACKGROUND: To insure thorough examination and accurate cause of death, this
office follows generally accepted standards in pathology with regard to the retention of
tissues for further study when necessary.

POLICY: Itis the policy of the Hamilton County Coroner’s Office to retain as little
tissue as possible.

Ohio law mandates the Coroner determine the cause and manner of death. That same law
entities the coroner’s office to hold a body until a diagnosis as to cause and manner of
death is made {(ORC 313.15). In the small minority of cases where additional testing is
needed in order to fulfill our legal duty, or to adhere to principles of good medical
practice, certain tissues may be retained. Usually there is a specific target organ or tissue
that is more suspect than others and requires further testing. As such, and 1o avoid
creating an unnecessary burden upon the already grieving family, relatives and friends, it
is the policy of this office to release the body to the next of kin as soon as possible. In the
overwhelming majority of cases, the body is released within 24 hows.

Organs are retained only for the following reasons:

1. Further testing in order to determine a cause and manner of death.

2. Retention for evidentiary and confirmatery purpeses.

3. Special requests on the part of the family for farther testing in order to
clarify an underlying disease proeess.

After completion of the postmortem examination, and before releasing the body, the
pathologist will indicate in the LIMS whether brain, heart or other organs are retained.
The examining pathologist is responsible for making contact with the next of kin or
referring couniy coroner the day of or day following the autopsy to inform he/she of the
organ retention. In the event the next of kin is unable to be reached by telephone, a
Retention Notification Letter will be generated by the case investigator and sent to the
next-of-kin, indicating what organ was retained and the date a request o return the
retained organ must be received by this office. A copy of this letter will be scanned to
the case file. Should the family or referring county coroner request refurn of retained
organ, the pathologist will mark specimen container accordingly. Once examination is
complete, the pathologist will place organ remains in an appropriate container and give
the case investigator permission to release. The disposition of such retained organs will
foliow policy Section 4.2 in Morgue Policies and Procedure Manual.



When faced with the choice of retaining the body until a diagnosis can be made or
retaining the suspect organ, it is our policy to retain only the organ and release the body,
thus facilitating closure on the part of the bereaved.

CRITICAL ASPECTS AND LIMITATIONS: In virtually every case, following
accepted autopsy practice; small, representative samples of all tissues are retained for the
purposes stated earlier in order to fulfill the legal requirements of the coroner’s office.

When organs need to be retained, the family is notified as specified in policy 2.15.2
{General Office Policies and Procedures). We understand and are acutely aware of the
grief felt by those facing a sudden and unexpected loss. However, we are also aware that
it is our role as impartial investigators to seck the truth as to how a person died
unimpeded in our investigation following accepted standards of current death
investigation.

Usually the additional testing is completed within six weeks, however, length of refention
is determined by evidentiary and confirmatory issues raised by the legal system, state and
federal regulations and accepted pathology practices in regard to retention schedules.

Disposal of organs and tissues preserved with formaldehyde, a potential human
carcinogen, is governed by federal and state regulations.
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Page 1

SECTION 4.2 DELAYED SPECIMEN EXAMINATION

Effective date: February 12, 1999

Replaces: nfa

Initiated by: Morgue Director

Reviewed by: Adnrinistrator

Approved by: Coroner

Reviewed: 8/2/04

File: morgued?

Revised: 8/2/04, 8/1/05

Manual: Morgue Policies and Procedures

Policy: All specimens which are retained for fixation and later studied
are to be rinsed under running water prior to the start of the
conference.

Procedure; A.

Bach Wednesday at 1:00 p.m. a neuropathology conference
is held in the large autopsy room. This conference is
attended by all the pathologists and consulting doctors
from various hospitals.

Specimens which have been saved by the pathologists and
are intended to be dissected at the conference must be
thoroughly rinsed under running water prior to dissection.

The pathologist will notify the pathology assistant, either
verbally or by note, which specimens are to be prepared for
the conference.

The pathology assistant will retrieve the specimens from
the doctor’s shelf and place them in the sink, allowing
running water to rinse them thoroughly.

After the conference is completed, the dissected specimens
will be collected in a plastic bag and discarded in the
biohazardous waste.

1. If the next of kin has elected to retrieve the organs after
the examination they have seven days after the release
of the body to notify this office of that intent. When



Section 4.2
Page 2

this information is learned by the office, the organ
container must be marked with orange tape to indicate
that the organ is to be returned to the next-of-kin.

. After the organ is examined by the pathologist it should

be placed in a zip-lock plastic bag, marked with a bar
code label and have a biohazardous sticker placed on it.
The organ can then be placed back on the doctor’s shelf
to await pickup by the next of kin.

. Because the family has seven days to notify the

Coroner’s Office of their intent to pickup the organ, the

-pathologist will tell the forensic assistant which organs

are to be retained and which are to be discarded in
biohazardous waste. ‘




SENATE, No. 1924

STATE OF NEW JERSEY
210th LEGISLATURE

INTRODUCED SEPTEMBER 30, 2002

Sponsored by:
Senater PETER A. INVERSO
District 14 (Mercer and Middlesex)

Co-Sponsored by:
Senators Allen, Bucco, Singer, Vitale, Sweeney, Martin and Baer

SYNOPSIS :

Reqguires Port Aunthority of New York and New Jersey to use transported
remains of victims of Septeraber 11, 2001 from World Trade Center in a
memorial.

CURRENT VERSION OF TEXT
As introduced.

(Sponsership Updated As Of: 11/25/2003)

EXHIBIT
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AN ACT concemning remains of the victims of September 11, 2001.

BE IT ENACTED by the Senate and General Assembly of the State
of New Jersey:

1. The Legislature finds and declares that:

a. The unprovoked aitack on the United States carried out by
intemnational terrorists on Septernber 11, 2001 against targets in New
York City, Washington, D.C. and Arlington, Virginia resulted in the
deaths of thousands of innocent people, injury to countless others, and
the disruption of innumerable lives.

b. Arnong the victims of this depraved act were civilian and
government workers, military personnel, airline passengers and crew
members, police officers, firefighters and paramedics, many of whom
resided in this State.

¢. The remains of many victims of the World Trade Center attacks
were never located.

d. The ash from the World Trade Center site, which contains
remains of the victims of September 11, 2001, has been held at Fresh
Kills Landfill in Staten Island, New York.

e. This ash should be covered and placed in containers to
eventually be fransported to the World Trade Center site to become a
part of the mernorial that will be built at this location.

f. It is fitting and proper for the State to honor the victims of
Beptember 11, 2001 by returming their ashes to the site 6f 2 memorial
at the World Trade Center in their honor.

2. The Port Authority of New York and New Jersey shall cover
the site of the remains of the victims of September 11, 2001 and
transport those remains in containers to be used in a memorial at the
World Trade Center site that will be built in their honer.

3, This act shall take effect upon the enactment into law by the
State of New York of legislation having an identical effect with this
act, but if the State of New York hag already enacted such legislation,
this act shall take effect immediately.

STATEMENT

This bill requires the Port Authority of New York and New Jersey
to honor the victims of the World Trade Center by covering the ashes
of their remains, placing them in containers and transporting them
from the Fresh Kills Landfill and returning them to the World Trade
Center site to be used in a memorial built in their honor.



‘5055
a““ P\

u gh t\

"1

“hgbu‘isbddgd%

g-aﬂA

EOF o

51"""6‘“-mma't‘

IN THE SUPREME COURT OF OHIO

MARK ALBRECHT, et al.  CaseNo. 2007-507

Plaintiffs
—‘!Sn
Couity of Hamilton
BRIAN TREON, M.D., et al. SS:
State of Ohio
AFFIDAVIT OF DAVID KAISER

ﬁcw comes David Kaiser, after being duly sworn and cautioned, and states the
following based upon his personal knowledge and belief:

1. I David Kaiser, was the natural father of my son, David Michael Kaiser, Jr.
who died on March 10, 2001. ,

2. 1am a plaintiff in the Hainey v. Parrott, M.D. class action case against the
Hamilton County coroner.

3. T'was not given notice that ray son’s brain bad been removed at autopsy,
retained and destroyed by Hamilton County coroner’s office.

4. When I buried my son, | thought that 1 was burying my son. Inow feel that I
bave not buried my son without his brain.

5. Every time I visit his grave this haunts me.

6. Ttis very difficult for those who have not experienced this shocking scenario
to understand the emotion.

7. Asaparent I feel I had a duty to my son to properly bury him. I feel that I
have let him down and not be able to fulfill my fatherly duties to him.

3. I was shocked that this could occur without being informed and approved by
myself and my wife. It hurt us very much that we baried a body but not our
son. I firmly believe that the brain is what makes each and everyone of us who
we are.

9. My son was an intelligent student and a very good athlete as was supported by
the fact that be had a full scholarship to college. When we buried the body
without the brain, we buried a body, not my son, as his brain was gone.

AFF IANF FURTHER SAYETH NAUGHT. 2 M% /

David Kaiser

uBSﬂHﬂﬂg’gg

Moizry Public, Skte of Chin
My Commission Has No Expiation £fin

JOHN H. METZ, Asomey ot aay/ /| NOFARY P&‘Ej@

Section 147.08 § PLAINTIFFS
: EXHIBIT
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