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L STATEMENT OF THE CASE

This case involves a fall on an outside stairway at the Middletown, Ohio Headquarters of
Appellee, AK Steel Corporation (“AK Steel”). (Appellant’s Supp., 2) Appellant’s decedent,
who was an empioyee ef a contractor of AK Steel, worked at the Middletown Headquarters for
many years. (See id., 13) It is undisputed that the decedent went up and down the stairs in
question every day, uﬁthout incident, for several years prior to her fall. (Appellant’s Appx, 6, 10,
17) Nevertheless, as she was descending the stairs at the end of her work day on February 4,
2003, the decedent fell and broke her ankle. (Appellant’s Supp., 3 ) Approximately two weeks
after she fell, the decedent died of a pulmonary embolism. (See id.)

In her Complaint, Appellant vaguely alleged that AK Steel negligently cared for the steps |
in front of its Headquarters, and that such negligence allegedly caused her decedent to fall. (See
id., 1-3) In responding to discovery, however, Appellant clarified that her only claim of
negligence against AK Steel was its “[pJersistent failure and refusal to install handrails” on the
steps at issue. (See id., 26) While it is undisputed that the steps at issue were not equipped with
a handrail, AK Steel denied all allegations of negligence. (See id., 4-7).

There is no evidence in the record that establishes what caused the decedent’s fall.
(Appellant’s Appx., 8 ) Specifically, the only testimony in this case was that there were no
witnesses to the actual fall, the decedent never discussed what caused her to fall, and no one ever
was able to articulate what AK Steel did or did not do that allegedly caused the decedent’s fall.
Appellant, who was away at college at the time the decedent fell, testified that the decederﬁ: never
discussed with her what caused her to fall, and she never heard from anyone else what caused the
fall. (Appellee’s Supp., 1-6) There were no allegations that the lighting on the steps was

inadequate or that the steps were poorly maintained.



Appellant alleges in her Brief that a “post-accident report, completed just hours after the
fall, indicated that the presence of handrails on the stairway would have prevented the fall.”
(Appellan_t’s Merit Brief, p. 1) Appellant’s statement is inaccurate, imprecise, and not supported
by the facts. In actuality, the “Injury/Accident Statement™ was untimed, and it indicates that the
rdecedent said she “missed the last step twisted ankles and fell to the grouﬁd.” (Appellant’s Supp.
46) The Injury/Accident Statement also indicates that the decedent wrote that “hand rails” could
be added “to prevent recurrence.” (See id.) There has been no testimony about this document,
and there is no evidence anywhere in the record that handrails would have prevented the incident
at issue, since the decedent’s own statement indicated she fell simply because she “missed the
last step.” (See id.)

From nearly the genesis of the case, Appellant maintained that the stairway at issue
violated OSHA standards. However, the record contains uncontroverted evidence that
affirmatively establishes that the stairway does not violate any OSHA regulation. (Appellant’s
Supp., 35-36)' Though there had been an initial OSHA citation with respect to the stairs at issue,
the citation was later vacated. (Appellee’s Supp., 11-17) Uncontradicted expert testimony
affirmatively established that AK Steel complied with OSHA standards relating to the stairway
on which the decedent fell. (Appellant’s Supp., 35-43) Importantly, there has never been an

adjudication or agency determination that the stairs at issue violated any OSHA provision.

! Along with her Memorandum in Opposition to AK Steel’s Motion for Summary Judgment,
Appellant filed an Affidavit of a previously undisclosed expert, who was a “Design Support
Manager” from an architecture firm. (Appellee’s Supp., 7-8) In doing so, Appellant violated the
Court’s scheduling order, which required all experts to be identified five months earlier. (See id.,
34) The late Affidavit did not indicate that the stairs at issue violated any OSHA standard.
Rather, the Affidavit sought to rewrite the pertinent OSHA definition of “riser” with the
definition of “riser” as “commonly used in the field of architecture.” (See id., 7-8)



While Plaintiff referred to various OSHA regulatiqns during the course of discovery, the
first time Appellant ever raised any issue with respect to an alleged violation of the Ohio Basic
Building Code (“OBBC”) was ‘in her response to AK Steel’s Motion for Summary Judgment,
which she filed just sixteen days before the Final Pretrial. (Appellee’s Supp., 24) In doing so,
Appellant devoted all of two sentences of her brief to her new claim that the steps at issue also
violated the OBBC. Throughout the course of discovery, Appellant never sought or produced
any evidence to establish that the stairs at issue were, indeed, subject to regulation by the OBBC.
The recofd contains precisely zero evidence to support the contention that the stairs at issue were
governed by the OBBC. Moreover, in her response to AK Steel’s motion for summary
judgment, Appellant relied on an OBBC regulation that did not take effect until 2005, three years
after the incident at issue in this case. (See id.)*

After considering the evidence and law most strongly in favor of the Appellant, the trial
court granted AK Steel’s Motion for Summary Judgment. (Appellant’s Appx., 11-17) The court
held that AK Steel was under no duty to protect the decedent, a business invitee, from alleged
dangers of which she was aware. It further found that any danger posed by the absence of a
handrail was open and obvious. Even assuming the absence of a handrail was a violation of the

OBBC or an OSHA regulation, such viclations were open and obvious and did not preclude

Z As a result of Plaintiff never having pursued a claim that the stairs at issue violated the OBBC
until three weeks before the scheduled trial date and after discovery had been closed, AK Steel
was prejudiced because it was prevented from being able to demonstrate that the OBBC
regulation at issue was inapplicable to the stairs at issue. Moreover, Appellant never cited the
appropriate OBBC regulation, adding to the prejudice to AK Steel. Specifically, AK Steel was
not given an opportunity to demonstrate that the OBBC does not apply to the stairs at issue since
the building at issue was old enough that it was exempted from the hand rail regulation.
However, this information is in the public domain and available to the Court, wherein it is
established as a matter of public knowledge that the Headquarters was built in 1917. (Appellee’s
Supp., 26-33)



summary judgment. (See id.) Neither the trial court nor any other individual or entity ever ruled
that there was a violation of any applicable code or regulation.
II. ARGUMENT

Appellant’s brief is more about what she has not proved than what she has. Specifically,
Appellant makes a plea to the Court that this appeal “presents an important question of
negligence law — in particular, its interface with our public law process.” (See Appellant’s Brief,
p. 3). However, Appellant has not established that any administrative regulation was violated.
The record is devoid of any evidence that establishes that the stairs on which the decedent fell
were dangerous or that the failure of AK Steel to install a handrail constituted negligence.

The only theory Appellant advanced to support her claim of negligence, either before the
trial court or the Twelfth District, is that AK Steel violated the OBBC and/or OSHA safety
regulations in failing to install a handrail on the stairs at issue. However, there has never been
any determination that any applicable regulation was violated, and the record contains no
evidence to substantiate any such violation. AK Steel does not concede that the steps on which
the decedent fell were dangerous or that the absence of a handrail was a violation of any
applicable regulation or staﬁdard. To the contrary, AK Steel established with affirmative
evidence that no applicable regulations were viclated, and the absence of any contradictory
evidence in the record suggests that the stairs were not dangerous and that AK Steel was not
negligent.

However, even assuming there was evidence that the absence of a handrail was a
violation of a safety regulation or standard, the missing handrail was “open and obvious” as a
matter of law, and thus AK Steel had no duty to protect the decedent, a business invitee, against

any danger posed by the lack of a handrail. This Court should follow strong Ohio precedent and



public policy and declare once and for all that, where an alleged danger is open and obvious to a
business invitee, Ohio law will not hold landowners responsible for protecting invitees from
these patent dangers. Even when administrative regulations, such as the OBBC, may apply to
the premises at issue, if alleged regulation violations are open and obvious, landowners must be
permitted to rely upon invitees taking responsibility for their own safety. To hold otherwise
would turn decades of Ohio precedent on its head and would create a legal absurdity, whereby
landowners would be liable for dangers that are admittedly as obvious to invitees as landowners.
Obviating the open and obvious doctrine and precluding summary judgment in favor of
landowners in these circumstances would declare “open season” on landowners, permitting
invitees to completely disregard personal responsibility for their own safety, and turning
landowners into insurers of their safety.

PROPOSITION OF LAW: Where an alleged administrative code regulation is

open and obvious to a business invitee, a claim in negligence premised upon the
open and obvious condition is subject to summary judgment.

CERTIFIED CONFLICT: Whether the violation of an administrative building
code prohibits application of the open and obvious doctring and precludes summary
judgment on a negligence claim,

The Court is reviewing this matter as both an issue of great general or public interest and
as a certified conflict. The short answer to the certified conflict is “no.” However, before the
Court even addresses the issue, it is exceedingly important to recognize that Appellant has not
established that any administrative building code or OSHA regulation even applies to this case.

A, AK Steel did not violate any OSHA regulations

In her merit brief, Appellant asserts that “[i]n practical terms, the OSHA regulations . . .

reflect the duty owed to [the decedent].” (Appellant’s Brief, p. 9) Uncontradicted evidence in



this case affirmatively establishes that AK Steel complied with the OSHA regulation cited by

Appellant, 29 CFR 1910.23(D)(1).

The OSHA regulation requires that “every flight of stairs having four or more risers . . .

be equipped with stair railings.” Jd. (emphasis added). A “riser” is defined by OSHA as “[t]he
upright member of a step situated to the back of a lower tread and near the leading edge of the

next higher tread.” 29 CFR 1910.21(b)(7). A “iread” is defined as the “horizontal member of a

_step.” 29 CFR 1910.21(b)(9). Thus, in order to qualify as a “riser,” the vertical portion of the -

step must be preceded and followed by a horizontal portion of a step.

After analyzing OSHA’s definitions, it is clear that the set of stairs on which the decedent
fell has only two risers, and thus, the OSHA regulation upon which Appellant relies does not
require AK Steel to install a handrail. > Neither the bottom “step” nor the top “step” constitute a
“riser,” as defined by OSHA, because, respectively, they are preceded and followed by a landing
and not “the horizontal member of a step.” Therefore, there are only two “risers” contained
within the set of steps on which the decedent fell.

Barry White, an OSHA expert, provided uncontradicted testimony that the stairs on
which the decedent fell complied with OSHA regulations. He testified that there was no violation
of any workplace safety regulation. Appellant did not put forth any contradictory evidence.
Appellant contends that the OSHA regulations “reflect the duty owed” to the decedent.
Accepting Appellant’s argument, summary judgment was proper, since AK Steel complied with

the OSHA regulations.

3 For the Court’s reference, photographs of the stairway on which the decedent fell and Affidavit
testimony establishing the precise location of the fall are contained in the Appellant’s Supp., 29-
34.



B. The OBBC section cited by Appellant does not apply to stairway at issue.

As established above, Plaintiff has never settled on a particular OBBC section that she
claims AK Steel violated. The first time she ever raised the OBBC as an issue was in response to
AK Steel’s Motion for Summary Judgment, which she filed just sixteen days before the Final
Pretrial, after discovery had already closed. In that filing, Appellant claimed AK Steel violated
“Section 1009.11 of the Ohio Building Code,” a regulation that did not take effect until 20035,
three years after the incident at issue in this case. She relied upon the same regulation in her
brief to the Twelfth District.

In her brief to this Court, Appellant now claims that AK Steel violated the “2002 Ohio
Building Code § 1003.3.11.” Regardless of Appeﬂant’s ever changing theories, she still has not
established that the cited OBBC regulation applies to the Middletown headquarters of AK Steel,
which was built in 1917, In fact, section 102.6 of the OBBC provides that a “structure currently
existing on the date of the adoption of this code shall be permitted to continue without
change....” See 2002 OBBC § 102.6 § 2 (emphasis added). In addition, section 3401.2 of the
OBBC provides that “devices or safeguards which are required by this code shall be maintained
in conformance with the code edition under which installed.” See 2002 OBBC §3401.2
(emphasis added)., In 1917, the OBBC framework had been suggested by the legislature but
regulations with respect to industrial buildings had yet to be enacted, See Ohio Board of
Building Standards, “History and Development of the Ohio Building Code, Appellee’s Appx.,
7.% Thus, Appellant’s citation of the 2002 OBBC standards requiring handrails does not establish

that AK Steel violated the standard. To the contrary, since the OBBC had not even been

* The process of creating the OBBC was started by legislative act in 1911, but no regulations
affecting buildings other than “theatres and assembly halls” and “school buildings™ were enacted
before the 1950s.



instituted in 1917, the year the Headquarters was built, AK Steel is exempt from complying with
the regulation.

Appellant’s claim of negligence against AK Steel rests solely on her wholly
unsubstantiated assertions that AK Steel violated OSHA and/or OBBC regulations regarding
installation of handrails. Appellant has come forth with absolutely no evidence to establish that
either regulation was violated. It is well settled that there is no presumption or inference of
negligence against a landowner merely because an injury occurs on its property. See Strother v.
Hutchinson (1981), 67 Ohio St.2d 282, 286, 423 N.E.2d 467. Consequently, with no evidence
that the stairway at issue violated any applicable regulation, and no evidence of negligence
elsewhere in the record, summary judgment was appropriate in this matter, and this Court should
affirm both lower courts” decisions.

C. . Even if there was an OSHA or OBBC violation, any alleged hazard was open
and obvious, obviating AK Steel’s duty to the decedent and making summary
judgment appropriate.

Even assuming there was evidence the steps at AK Steel’s Middletown headquarters
violated OSHA or the OBBC, any resulting danger was “open and obvious,” and thus AK Steel
had no duty to the decedent. For decades in Ohio, the courts have made clear that when a danger
is open and obvious to a business invitee, as it was in this case, there can be no case of
negligence against the land owner. In such cases, the plaintiff, as a matter of law, cannot make
out the duty element of her negligence claim, and summary judgment is appropriate.

1. Conirolling precedent in Ohio supports affirmation of the Twelith
District’s decision in favor of AK Steel.

In order to establish a claim of negligence, a plaintiff must demonstrate the existence of a
duty, a breach of that duty, and an injury proximately caused by the breach of duty. See Menifee

v. Ohio Welding Prods., Inc. (1984}, 15 Ohio St.3d 75, 77. If the plaintiff fails to establish the



defendant owed her a legal duty, she cannot make out a claim of negligence against the
defendant as a matter of law. See id.

It is undisputed that the decedent in this case was an invitee. Under Ohio law, an owner
or occupier of a premises owes a business invitee a duty of ordinary care to maintain the
premises in a reasonably safe condition so that invitees are not unreasonably exposed to danger.
See Paschal v. Rite Aid Pharmacy, Inc. (1985), 18 Ohio St.3d 203, 480 N.E.2d 474. But, an
owner or occupier is under no duty to protect a business invitee against dangers which are known
to such invitee or are so obvious and apparent to such invitee that she should reasonably discover
them and protect herself. See Sidle v. Humphrey (1968), 13 Ohio St.2d 45, syllabus 1, 233
N.E.2d 589; Armstrong v. Best Buy Co., Inc. (2003), 99 Ohio St.3d 79, 80, 2003-Ohio-2573, §
14, 788 N.E.2d 1088. The open and obvious doctrine concerns the first element of negligence
law, the existence of a duty; if an alleged danger is open and obvious, the defendant owes no
legal duty to invitees encountering the alleged danger. See id. “The rationale behind the open-
and-obvious doctrine is that the open-and-obvious nature of the hazard itself serves as a warning,
[tThus, the owner or occupier may reasonably expect that persons entering the premises will
discover those dangers and take appropriate measures to protect themselves.” See Armstrong, 99
Ohio St.3d at 80. Appellant tries to muddy the issue, by suggesting that the open and obvious
doctrine may be outdated in light of Ohio’s abandonment of contributory negligence in favor of
comparative negligence. See Appellant’s Brief, p. 4. However, as recently as 2003, this Court
flatly rejected that principle: “The fact that a plaintiff was unreasonable in choosing to encounter
the danger is not what relieves the property owner of liability. Rather, it is the fact that the
condition itself is so obvious that it absolves the property owner from taking any further action to

protect the plaintiff.” Armstrong, 2003-Ohio-3573, Y 13.



Appeilant urges this Court to abandon these long-standing principles of law in Ohio, and
hold that violations of administrative regulations preclude the application of the open and
obvious doctrine, even where such violations are, admittedly, open and obvious. Appellant’s
argument is not supported by Ohio law. The open and obvious doctrine obviates the duty of the
landowner to the invitee, requiring no further action by the landowner. A violation of the OBBC

or other administrative regulations cannot furnish evidence of a breach of duty where the duty.,

itself, does not exist. Because any alleged violations were open and obvious to the decedent, AK

Steel owed no duty as a matter of law.

In 1973, this Court affirmed summary judgment in favor of a landowner when a business
invitee fell on a step that all parties agreed violated the Ohio Building Code (“OBBC”) because it
was two inches higher than permitted by the OBBC. See Raflo v. Losantiville Country Club
(1973), 34 Ohio St. 2d 1, 4, 295 N.E.2d 202. Specifically, the invitee had traversed the step
without incident on her way into the defendant’s establishment but, upon exiting the
establishment, fell and sustained injury. See id. at 1. Even though the step was admittedly in
violation of the Building Code, this Court affirmed summary judgment because the step was a
“known peril.” The court ruled that “[c]ertainly, the mere fact that [an OBBC violation exists]
does not alter the rule that an invitee with knowledge of such a defect traverses it at his peril.”
Id at 4.

Though Raflo was decided on contributory negligence principles, this Court’s decision in
Armstrong made it clear that the open and obvious doctrine is equally applicable under
comparative negligence principles because it negates duty rather than comparing relative
negligence. The facts of this case are even more compelling than those in the Raffo case. Unlike

the appellant in the Raflo case, who had traversed the unusually high step only one time prior to

10



her fall, the decedent in this case went up and down the steps, multiple times a day, every day,
for several years. Certainly, the danger to the decedent in descending the steps, if any, was well
known to her and represented a “known peril.” Thus, Raflo, which remains good law in Ohio,
should gﬁide the Court’s decision with respect to the issue presented in this case, and the Court
should hold, again, that “the mere fact that [an OBBC violation exists] does not alter the rule that
an invitee with knowledge of such a defect traverses it at his peril.” Id.

More recently, in 1998, this Court was asked to determine whether a violation of an
administrative rr_e:gulation constitutes negligence per se, and the Court’s resounding answer was
“no.” See Chambers v. St. Mary’s (1998), 82 Ohio St.3d 563, 568, 697 N.E. 2d 198. Appellant
seeks to overturn this precedent. In her brief, Appellant boldly argues that “in practical terms,
the OSHA regulations and the Ohio Building Code reflect the duty owed to [the decedent].” See
Appellant’s Brief, p. 9. Though she cleverly states in the opening of the brief that she does not
seek to overturn the Chambers decision, that is precisely what Appellant seeks of the Court in
this appeal. In asking the Court to preclude the application of the open and obvious doctrine,
even where she has failed to establish the applicability of any regulation violation, Appellant
essentially asks the Court to determine that there was a duty owed to the decedent (i.e. the
installation of a handrail) and AK Steel breached that duty (by not installing the handrail).
Appellant’s blanket assurances aside, she does, indeed, seek to overturn the Chambers decision,
and “in practical terms,” a ruling by this Court that patent administrative code violations
preclude application of the open and obvious doctrine would grant Appellant’s request.

2. The overwhelming majority of Ohio’s appellate districts that have
considered this issue have held that the open and obvious doctrine justifies

granting summary judgment even in light of an administrative code

viplation.
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Since this Court’s decision in Chambers, the overwhelming majority of Ohio appellate
districts that have been asked to rule on this issue have determined that a violation of an
administrative code regulation does not preclude application of the open and obvious doctrine
where the violation itself is open and obvious. The Second, Fourth, Fifth, Sixth, Eighth and
Ninth Districts have been asked to decide this very issue, and each has held that the open and
obvious doctrine warrants granting summary judgment when the alleged danger is patent, even if
the alleged patent danger represents a violation of an administrative regulation. See Olivier v.
Leaf & Vine (2™ Dist., 2005), 2005-Ohio-1910; Quinn v. Montgomery Cty. Educ. Ctr. (2™ Dist,
2005), 2005-Ohio-808; Souther v. Preble Cty. Dist. Library, (12th Dist 2006), 2006-Ohio-1893;
Ahmad v. AK Steel Corporation (12'h District, 2006), 2006-Ohio-7031; Lang v. Holly Hill Motel
(4™ Dist., 2007), 2007-Ohio-3898; Ryan v. Chun Fa Guan (5™ Dist., 2004), 2004-Ohio-4032;
Klostermeier v. In & Out Mart (6™ Dist, 2001), Lucas App. No. L-00-1204; Wichichowski v.
Gladieux Enterprises, Inc. (6th Dist., 1988), 54 Ohio App.é'd 177, 561 N.E.2d 1012; Kirchner v.
Shooters on the Water, Inc, (8th Dist., 2006), 167 Ohio App.3d 708, 2006 Ohio 3583, 856 N.E.2d
1026; Stein v. The Honeybaked Ham Co. (9th Dist., 2006), 2006 —Ohio-1490; Ault v. Provenza
(9™ Dist, 1996), 1996 Ohio App. LEXIS 1906. In reaching this conclusion, these districts
unanimously rely on this Court’s decisions in Armstrong and Chambers. The majority view
relies on the fact that, in drmstrong, this Court recently reaffirmed the open and obvious
doctrine, and in Chambers, this Court did to address the open and obvious doctrine but
recognized that strict compliance with a multitude of administrative rules was “virtually
impossible.” See e.g. Olivier, 2005-Ohio-1910, § 28. Thus, the majority of Ohio’s appellate
districts have determined that this Court “implied that building code violations may be

considered in light of circumstances, including whether the condition was open and obvious....
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In [the judgment of the majority of Ohio’s appellate districts], if the violation were open and
obvious, the open and obvious nature would ‘obviate the duty to warn.”” Olivier v. Leaf & Vine
(2™ Dist., 2005), 2005-Ohio-1910, at 1 29, citing Chambers, 82 Ohio St.2d at 568. Many of the
appellate districts have determined that the evidence of an administrative regulation

is one of many facts to be considered on summary judgment in a

negligence claim. . . . [Where the violation] was neither hidden nor

concealed [but r]ather, it was observable and discoverable by an

ordinary inspection. . . [and the plaintiff] did in fact observe [it]

upon [encountering] it . . . [, tthe open and obvious nature of [the

hazardous violation] alleviated [the landowner’s] duty to wam

visitors of its existence, precluding liability for negligence.
See Souther, 2006-Ohio-1893, 1 38.

Just a few months ago, the Fourth appellate district considered this issue in a case with a
very similar factual pattern in Lang, 2007-Ohio-3898. In Lang, the appellant claimed two steps
at the defendant hotel violated the OBBC because they were too high and lacked a handrail. See
id at 129. The appellant’s decedent fell on the steps and broke his hip, which led to his
premature death. See id. at § 3. The unanimous court, relying on cases from the Second, Fifth,
Eighth and Twelfth Districts, ruled that a violation of the OBBC does not preclude summary
judgment when the alleged violation is open and obvious. See id. The court noted that “the
Supreme Court recognized that strict compliance with a multitude of administrative rles was
‘virtually impossible’ . ... Inour view, ... the Supreme Court has implied . . . [that] if [a
building code violation] were open and obvious, the open and obvious nature would ‘obviate the

%

duty to warn.”™ See id. at §30, quoting Olivier, supra.
Likewise, the Eighth Appellate District also addressed this issue in a very similar case,

and determined that the open and obvious doctrine negates OBBC violations if these violations

are, indeed, open and obvious. See Kirchner, 2006 Ohio 3583. In Kirchner, an invitee drowned
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when he fell into an unguarded entrance to the Cuyahoga River on the landowner’s premises, in
violation of several OBBC regulations. See id. at §27. The unanimous Eighth District court
noted that a premises owner may reasonably expect invitees on its premises to “discover [open
and obvious] dangers and take appropriate measures to protect themselves.” See id. atp 19. The
Court held that this Court’s decision in Chambers supported application of the open and obvious
doctrine in favor of the defendant “regardless of any alleged violations of the OBBC.” Id. at §30.

In this case, the courts below fell in line with this majority approach, holding that even if
~ there was a violation of the OBBC or OSHA, the lack of a handrail was open and obvious, thus
obviating any duty owed by AK Steel to the decedent. The overwhelming majority of Ohio
appellate districts have determined that a violation of an administrative code regulation does not
preclude application of the open and obvious doctrine where the violation itself is patent.
Following this line of authority, the Twelfth District and the trial court joined the majority view
when they determined that the lack of a handrail in this case was open and obvious to the
decedent, obviating AK Steel’s duty as a matter of law. A contrary holding would ignore this
well-reasoned, majority view as well as long-standing principles favored by this Court, This
Court should pronounce that the majority view is the correct view, and affirm the Twelfth
District’s decision.

3. A small minority of Ohio appellate districts support Appellant’s advocated

legal principle, but those decisions represent an aberration and should not
guide the Court’s decision.

In Uddin v. Embassy Suites Hotel (10" Dist., 2005), 2005-Ohio-6613, 165 Ohio App.3d
669, the splintered Tenth District Court of Appeals found that where a ten-year old child
drowned in a swimming pool containing water that was so cloudy it violated the Ohio

Administrative Code, summary judgment was improper. The court ruled that a violation of an
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administrative rule is not an open and obvious condition “in every situation.” See id. at § 36.
The court further determined that a violation of water clarity regulations could have created a
latent danger, such as potentially hampering rescue attempts. See id. at § 38. This Court
accepted Uddin for appeal, 109 Ohio St.3d 1455, 2006-Ohio-2226, but later dismissed the appeal
as having been improvidently allowed on the same day the Court accepted the appeal of this
case. See 113 Ohio St.3d 1249, 2007-Ohio-1791,

The Uddin case does not stand for the proposition that every administrative code
regulation violation precludes summary judgment, as Appellant would argue. Rather, the Uddin
case simply determined that “we cannot agree in every situation . . . that a violation of an
administrative rule may constitute an open and obvious condition.” See Uddin, 2005-Ohio-6613,
936. Unlike the Uddin case, in which the court determined that cloudy water could have created
a latent danger to a ten-year-old child, there is no genuine issue of material fact in this case that a
missing handrail was anything other than an open and obvious condition to the decedent, who
had been up and down the stairs at issue for many years.

Moreover, the impact of the Tenth District’s Uddin decision is questionable, since the
Tenth District itself has taken inconsistent approaches regarding whether administrative code
regulations preclude application of the open and obvious doctrine., In Duncan v. Capitol South
Community Urban Redevelopment Corp. (10™ Dist., 2003), 2003 Chio 1273, a business invitee
fell on a curb, which she claimed was unreasonably high and violated various statutory duties,
even though she had safely traversed the step less than an hour earlier. The unanimous Tenth
District affirmed summary judgmént in that case, holding that even if the curb was unusually
high, the condition was open and obvious, warranting summary judgment in favor of the

defendant. See id. at § 30-31. Duncan relied upon this Court’s recent reaffirmation of the open
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and obvious doctrine in Armstrong and cited this Court’s earlier pronouncement from Raflo that
“one who enters a building by traversing a step described as abnormally high is charged with
knowledge of the presence of that abnormality upon exiting.” See id. at §30

When considering Uddin in light of Duncan, it is clear that the Tenth District has not
determined that administrative code regulations will preclude summary judgment in every case.
Rather, as the court clearly proclaimed in Uddin, the Tenth District has merely determined that
violations of administrative regulations are not open and obvious “in every situation.” See id. at
9 36. In this case, the lack of a handrail was open and obvious; of that, there can be no doubt.
As such, the Tenth District’s line of decisions do not warrant overturning summary judgment in
favor of AK Steel in this case.

The First District is the only appellate district that has considered this issue and
proclaimed a bright line rule that a violation of the OBBC precludes application of the open and
obvious defense in every case. See Francis v. Showcase Cinema Eastgate (1% Dist, 2003), 155
Ohio App.3d 412, 2003-Ohio-6507. However, the Francis case is built upon an erroneous
analysis of this Court’s decision in Chambers, supra, and thus, should not guide the Court’s
decision.

The First District’s decision was a clear departure from Ohio precedent and appears to
have been predicated upon two fallacies. First, the court mistakenly presumed that allowing
summary judgment to be entered as a result of the open and obvious doctrine would be to
“ignore” purported administrative violations. See id. at | 10. However, the purported violation
need not be “ignored™ in order for summary judgment to be appropriate. Rather, as the trial
court and the Twelfth District did in this case, courts can consider the totality of the

circumstances in a case, including not only the purported regulation violation but also whether
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such violation was open and obvious. In cases where there is no genuine issue of fact that the
purported violation was patent, summary judgment should still be appropriate. In this case, the
decedent was aware for many years that the steps had no handrail, and there is no genuine issue
that the lack of a handrail was anything other than open and obvious. Thus, summary judgment
is still appropriate.

Second, the Francis court clearly misinterpreted this Court’s decision in Chambers. The
Chambers decision held that violations of the OBBC do not constitute negligence per se but
“such a violation may be admissible as evidence of negligence.” Chambers, 82 Ohio St.3d 563,
1998-Ohio-184, syllabus (italics supplied). However, the First District mistakenly interpreted
the Chambers decision as indicating that “violations of the OBBC gre evidence that the owner
has breached a duty to the invitee.” Chambers, 2003-Ohio-6507, 9. This is a clear
misstatement of the Chambers decision, wherein this Court only indicated that OBBC violations
might be evidence of negligence. Moreover, nowhere in Chambers does this Court suggest that
a violation of the OBBC could create a duty to protect invitees from open and obvious dangers.
As Judge Christley noted in her dissent in Uddin, the Chambers court did not even address the
open and obvious doctrine, and certainly did not rule that an administrative code regulation
always trumps the open and obvious doctrine:

Chambers stands for the proposition that a violation of an
administrative regulation is simply evidence that the premises
owner breached his or her duty of care and that this evidence
should be considered in light of the surrounding circumstances.
Chambers, however, does not stand for the proposition that a

possible administrative violation prohibits the application of the
open-and-obvious doctrine.
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See Uddin, supra, at  68. Importantly, in Chambers, this Court affirmed summary judgment in
favor of the defendant, upholding the trial court’s decision that the defendant owed no duty of
care to the plaintiff.

4. Cases from other states support affirming the Twelfth District’s decision

and declaring that the open and obvious hazards are not actionable in
negligence, even if there is an administrative regulation violation.

In Franklin v. Peterson, 1999 Mich. App. LEXIS 836 (Ct, App. Mich., 1999), a Michigan
appellate court was faced with a similar issue. In that case, the plaintiff, an invitee, was injured |
when he fell on a step that violated the National Building Code, which was adopted by Michigan.
See id, at *5-6. The court held that regulation violations can be evidence of negligence, but
where the violation is open and obvious and does not make the condition “unreasonably
dangefous,” the defendant owes no duty and is deserving of summary judgment. See id. In
Franklin, the Michigan court found that the condition of the step was obvious, there was nothing
that made it difficult to see, the conditions were dry and sunny, and the plaintiff fell merely
because he was not looking where he was going. See id. at *7. Even in light of the building
code regulation vielation, the step remained open and obvious, and the defendant deserved
summary judgment. See accord Gjelaj v. WalMart Stores, Inc., 27 F.Supp.2d 1011 (U.S. Dist. E.
D Mich., 1998) (upholding summary judgment, even in light of poorly maintained parking lot,
since defects were open and obvious); Kennedy v. Great Atlantic & Pacific Tea Company, 2007
Mich. App. LEXIS 731 (Ct. App. Mich., 2007) (holding that even in light of regulation
violations, such violations can be open and obvious, warranting summary judgment); Sirgerman
v. Municipal Service Bureau, Inc., 455 Mich. 135, 565 N.W.2d 383 (Mich., 1997) (Michigan
Supreme Court holding that open and obvious hazards preclude liability, even where, for

purposes of summary judgment, it was undisputed that defendant violated safety rules).
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In 2002, the Supreme Court of Alabama fell into ranks with this line of reasoning, In
Sessions v. Nonnenmann, 842 So.2d 649 (Alabama, 2002), the plaintiff was injured when he fell
through an opening in a stairwell that was unguarded, which the plaintiff claimed violated OSHA
standards. See id. at 651, 654. The court ruled that the “openness and obviousness of a hazard,
if established, negate the . . . duty to eliminate the hazard or to warn the , , . invitee of the hazard;
and this negation of duty, in and of itself, defeats the . . . injury claim. .. .” Id. at 652,

Maryland, too, follows this rule of law. In Patten v. Logemann Brothers Co., Inc., 263
Md. 364, 283 A.2d 567, 568-69 (Ct. App. Md., 1971), the plaintiff was severely injured when his
hand went into an unguarded hole on a paper bailing machine, in violation of a specific safety
code. The court ruled, however, that the aIlegéd defect was not latent, but patent, which barred
his claim as a matter of law. See id.

Likewise, in Trans-Vaughn Dev. Corp. v. Cummings, 273 Ga. App. 505, 615 S.E.2d 579
(Ga. Ct. App., 2005), the plaintiff was injured as she exited her place of employment via a flight
of stairs she claimed violated several building code standards. The Georgia court ruled,
however, that summary judgment was appropriate because the plaintiff had knowledge of the
alleged defective condition and had repeatedly used the stairway, thus making the condition open
and obvious, irrespective of alleged building code violations. See id ; see accord Wood v. Winn-
Dixie Stores, 244 Ga. App.. 187, 190, 534 S.E.2d 556 (Ga. Ct. App., 2000) (holding that
violations of ANSI standards were irrelevant in light of plaintiff’s equal knowledge of the
alleged hazard).

Likewise, Illinois courts have found that open and obvious conditions warrant summary
Jjudgment, unless the defendant should anticipate that the plaintiff would not notice the condition

or reasonable care under the circumstances would not remove the risk of injury. See Kurfess v.
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Austin Co., 840 F. Supp. 535, 537-38 (U.S. Dist. N.D. Il1., 1993). The Supreme Court of
Colorado has shown some inclination to follow this rationale as well, holding that evidence of
OSHA regulation violations are admissible only after the plaintiff establishes that the defendant
owed some duty to the plaintiff. See Scott v. Matlack, Inc., 39 P.3d 1160 (Colorado, 2002). In
other words, the OSHA regulations cannot create a duty where a duty, otherwise, is not owed,
such as where the open and cbvious doctrine negates the defendant’s duty.

Appellant claims, without establishing, that the “majority view across the nation” is that
violations of administrative regulations serve as evidence of negligence. Appellant’s Brief,, p.
12. Appellant’s citations do not establish this alleged majority view, and do not even establish
the principle for which she cites them. For instance, Appellant argues that Toll Brothers, Inc. v.
Considine (Del, 1998), 706 A.2d 493; Craig v. Taylor (1996), 323 Ark. 363, 915 S.W.2d 257;
and Porter v. Montgomery Ward & Co., Inc. (1957), 48 Cal.2d 846, 313 P.2d 854, support the
principle that “a safety rule violation is evidence of negligence, precluding summary judgment
based on the open and obvious danger. . ..” Appellant’s Brief., p. 10. The Toll Brothers, Craig,

and Porter cases, however, do not even discuss the open and obvious doctrine. Rather, the cases

merely stand for the generally unremarkable proposition that, in certain situations, OSHA or
other safety rule violations can be admitted as evidence of negligence; there is no discussion of
the interplay of such statutes with the open and obvious doctrine. See id. Likewise, Konicek v.
Loomis Bros, Inc. (Iowa 1990), 457 N.W.2d 614, cited by Appellant for the same proposition,
does not even address whether any safety rule violations existed. Next, Appellant cites Harris v.
Niehaus (Mo., 1993), 857 S.W.2d 222, for the proposition that “many states . . . have partially or
completely abrogated the open and obvious doctrine.” Appellant’s Brief, p. 12. To the contrary,

the Harris case upholds summary judgment in favor of a land owner on the basis of the open and
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obvious doctrine. Finally, Appellant cites Scotf v. Matlack, Inc. (Colo. 2002), 39 P.3d 1160, and
McCarthy v. Kunicki (2005), 355 Ill. App.3d 957, 973, for the proposition that “the open and
obvious doctrine is no obstacle to admitting administrative violations as evidence of negligence”
in these jurisdictions. Appellant’s Brief., p. 12, However, the Scott and McCarthy cases do not
discuss the open and obvious déctrine at all.

Simply put, a good number of Appellant’s citations do not even support the propositions
for which she cites them, and she certainly has not established that a majority of states support
her proposition of law in this case. On the other hand, there is substantial authority from other
states to support the proposition that the open and obvious doctrine precludes liability, even
when there are patent violations of administrative code regulations. These other states, in
combination with the overwhelming majority of Ohio Appellate Districts, should guide this
Court’s decision in affirming the Twelfth District’s decision and pronouncing that the open and

obvious doctrine bars Appellant’s claim.

5. There Is Good Public Policy Behind The Open And Obvious Doctrine,
And There Is No Justifiable Reason To Abrogate Its Reach In This Case,

For decades, the open and obvious doctrine has been repeatedly acknowledged as good
law in Ohio by this Court. See, e.g., Sidle, 13 Ohio S8t.2d 45; Armstrong, 99 Chio St.3d at
syllabus. Owners of land are not insurers of the safety of invitees. See Jackson v. Kings Island
(1979), 58 Ohio St.2d 357, 359, 390 N.E.2d 810. Rather, if a hazard is “open and obvious™ to an
invitee, the open and obvious nature of the hazard itself should serve as the warning to the
invitee and obviate any duty on the part of the landowner. See Armstrong, 99 Ohio St.3d at
syllabus. The principle is entrenched in Ohio law, and for good reason. To rule that landowners
have a duty to protect invitees against all dangers, even those of which invitees are on notice,

would create an impossible burden for landowners fo overcome and would subject them to
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liability where common sense dictates the invitee failed to exercise reasonable care for her own
safety.

Ohio’s public policy favors limiting liability through the open and obvious doctrine.
Obviating the open and obvious dpctrine in each circumstance that an alleged administrative
regulation is violated would turn ordinary landowners into insurers of the safety of invitees
coming on their land. The rationale behind the open and obvious doctrine i.s that “the {invitee’s]
knowledge of the condition removes the sting of unreasonableness from any danger . . ., and
obviousness may be relied upon to supply knowledge. Hence, the obvious character of the
condition is incompatible with negligence in maintaining it.” Wichichowski, 54 Ohio App.3d at
179. In this case, there is no question but that the missing handrail was obvious. The decedent
went up and down the stairs at issue, every day, for many years. Appellant cannot now claim
that the stairs were unreasonably dangerous, when the decedent herself never had any problem
with the stairs for many years.

The trial court succinctly articulated the sound public policy behind applying the open
and obvious doctrine to the facts of this case at oral argument on AK Steel’s Motion for
Summary Judgment:

Just as a practical matter if the Court went down
that road and accepted that, every violation of a
building or safety code or law or regulation would
then do away with the open and obvious doctrine.

Basically that would pretty much cover the majority
of these cases, wouldn’t it?

* 4ok Xk

... [1]t would seem to me that once you depart from
the open and obvious doctrine and start accepting any
building code violations, creating such a question of
fact that every case goes to the jury, that summary
judgment would never be appropriate and the open
and obvious doctrine would be completely swallowed

up.
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It seems to me that from my review that there is a
safety code regarding almost everything that we see,
touch and experience in life; some safety code,

building code, some electric code,
* ok K

And anything that happens to any of us, bad luck,
along the lines of what happened to this poor lady,
Mrs. Walker, could be attributed to some minor or
major violation of some safety code.
(Appellee’s Supplement, 1).

The trial court’s rationale mirrored this Court’s reasoning in the Chambers decision,
wherein the Court recognized that strict compliance with the multitude of administrative
regulations facing landowners is “virtually impossible,” and that treating violations of these rules
as per se negligence would make landowners the insurers of invitees coming onto the land. See
Chambers, 82 Ohio 8t.3d at 568. The same rationale applies in this case. Appellant would make
each case in which there is an alleged violation of the OBBC per se inappropriate for summary
judgment. In such cases, even where alleged violations are as obvious to the invitee as the
landowner, and where it is clear that the invitee failed to use reasonable care for her own safety,
plaintiffs would nonetheless be permitted to try their cases to a jury. This would create an
enormous burden to landowners, would drastically alter long-standing law in Ohio, and would
clog trial court dockets. Indeed, one need only look at the enormous number of regulations in
the OBBC to realize that limiting the effect of the open and obvious doctrine as Appellant
suggests would create an impossible burden for landowners to overcome.

The open and obvious doctrine is bedrocked on strong public policy principles, and
strikes a common sense balance between the relative duties of landowners and invitees.

Appellant’s advocated principle of law shamelessly ignores these principles, and would hold

landowners responsible for dangers that invitees encounter which are as obvious to the invitee as

23



the landowner. There is no reason to limit the reach of the open and obvious doctrine in this
case, where there is no evidence in the record to suggest that AK Steel was negligent or that the
lack of a handrail violated any applicable regulations, and the only reasonable conclusion is that
the absence of a handrail was just as apparent to the decedent as it was to AK Steel. The open
and obvious condition.of the stairway, in and of itself, should bar Appellant’s claim against AK
Steel. Long-standing Ohio precedent and sound public policy mandate that this Court affirm the
trial court’s and the Twelfth District’s decision granting summary judgment to AK Steel.
III. CONCLUSION

There is no evidence that establishes that the stairs on which the decedent fell were
dangerous or that the failure of AK Steel to install a handrail constituted negligence. To the
contrary, the evidence establishes that the stairs were not dangerous, and AK Steel was not
negligent. However, even assuming there was evidence that the steps were dangerous or that the
absence of a handrail was a violation of a safety regulation or standard, such danger was “open
and obvious,” and thus AK Steel had no duty to protect the decedent against such danger. The
open and obvious doctrine is entrenched in Ohio law, and a majority of Ohio’s appellate districts
favor application of the open and obvious doctrine, even in light of patent violations of
administrative regulations. Public policy favors this Court adopting the overwhelming majority
opinion in Ohio and fdlléwing its own precedent in Raflo. For all of these reasons, Appellee, AK
Steel Corporation respectfully requests that this Court affirm the decision of the Twelfth District
Court of Appeals, finding that summary judgment was appropriate where any danger posed to

the decedent was open and obvious.
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29 CFR 1910.21

§ 1910.21 Definitions,

{a) As used in § 1910.23, unless the context requires otherwise, floor and wall opening,
railing and toe board terms shall have the meanings ascribed in this paragraph,

(1) Floor hole. An opening measuring less than 12 inches but more than 1 inch in its least
dimension, in any floor, platform, pavement, or yard, through which materiails but not
persons may fall; such as a belt hole, pipe opening, or slot opening.

(2) Floor opening. An opening measuring 12 inches or more in its least dimension, in any
floor, platform, pavement, or yard through which persons may fall; such as a hatchway, stair
or ladder opening, pit, or large manhole. Floor openings occupled by elevators, dumb
waiters, conveyors, machinery, or containers are excluded from this subpart.

(3) Handrail. A single bar or pipe supported on brackets from a wall or partition, as on a
stairway or ramp, to furnish persons with a handhold in case of tripping.

{(4) Platform. A working space for persons, elevated above the surrounding floor or ground;
such as a balcony or platform for the operation of machinery and equipment.

(5) Runway. A passageway for persons, elevated above the surrounding floor or ground level,
such as a footwalk along shafting or a walkway between buildings.

(6) Standard railing. A vertical barrier erected along exposed edges of a floor opening, wall
opening, ramp, platform, or runway to prevent falls of persons.

(7) Standard strength and construction. Any construction of railings, covers, or other guards
that meets the requirements of § 1910.23.

(8) Stair railing. A vertical barrier erected along exposed sides of a stalrway to prevent falls

1
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of persons.

(9) Toeboard. A vertical barrier at floor level erected along exposed edges of a floor opening,
wall opening, platform, runway, or ramp to prevent falls of materials.

(10) Wall hole. An opening less than 30 inches but more than 1 inch high, of unrestricted
width, in any wall or partition; such as a ventilation hole or drainage scupper.

(11) Wall opening. An opening at least 30 inches high and 18 inches wide, in any wall or
partition, through which persons may fall; such as a yard-arm doorway or chute opening.

{b) As used in § 1910.24, unless the context requires otherwise, fixed industrial stair terms
shall have the meaning ascribed in this paragraph.

{1) Handrail. A single bar or pipe supported on brackets from a wall or partition to provide a
continuous handhold for persons using a stair.

(2) Nose, nosing. That portion of a tread projecting beyond the face of the riser immediately
below.

(3) Open riser. The air space between the treads of stairways without upright members
{risers).

(4) Platform. An extended step or landing breaking a continuous run of stairs.

(5) Railing. A vertical barrier erected along exposed sides of stairways and platforms to
prevent falls of persons, The top member of ralling usually serves as a handrail.

(6) Rise. The vertical distance from the top of a tread to the top of the next higher tread.

(7) Riser. The upright member of a step situated at the back of a lower tread and near the
leading edge of the next higher tread.

(8) Stairs, stairway. A series of steps leading from one level or floor to ancther, or leading to
platforms, pits, beiler rooms, cressovers, or around machinery, tanks, and other equipment
that are used more or less continuously or routinely by employees, or only occasionally by
specific individuals. A series of steps and landings having three or more risers constitutes
stairs or stairway.

(9) Tread. The horizontal member of a step.

(10) Tread run. The horizontal distance from the leading edge of a tread to the leading edge
of an adjacent tread.

(11) Tread width. The horizontal distance from front to back of tread including nosing when
used.

{c) As used in § 1910.25, unless the context requires otherwise, portable wood ladders terms
shall have the meanings ascribed in this paragraph.

(1) Ladders. A ladder is an appliance usually consisting of two side rails joined at regular
intervals by cross- pieces called steps, rungs, or cleats, on which a person may step in
ascending or descending.

(2) Stepladder. A stepladder is a selfsupporting portable ladder, nonadjustable in length,
having flat steps and a hinged back. Its size is designated by the overall length of the ladder

2
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measured along the front edge of the side rails.

(3) Single ladder. A single ladder is a non-self-supporting portable ladder, nonadjustable in
length, consisting of but one section. Its size is designated by the overall length of the side
rail.

{4) Extension ladder. An extension ladder is a non-self-supporting portable ladder adjustable
in length. It consists of two or more sections traveling in guides or brackets so arranged as to
permit length adjustment. Its size is designated by the sum of the lengths of the sections
measured along the side rails.

{5) Sectional ladder. A sectional ladder is a non-self-supporting portabie ladder,
nonadjustable in length, consisting of two or more sections of ladder so constructed that the
sections may be combined to function as a single ladder. Its size is designated by the overall
length of the assembled sections.

(6) Trestle ladder. A trestle ladder is a self-supporting portable ladder, nonadjustable in
length, consisting of two sections hinged at the top to form equal angles with the base. The
size is designated by the length of the side rails measured along the front edge.

(7} Extension trestle ladder. An extension trestle ladder is a self-supporting portabie ladder,
adjustable in length, consisting of a trestle ladder base and a vertically adjustable single
ladder, with suitable means for locking the ladders together. The size is designated by the
length of the trestle ladder base.

(8) Special-purpose ladder. A special-purpose ladder is a portable ladder which represents
gither a modification or a combination of design or construction features in one of the
general-purpose types of ladders previously defined, in order to adapt the ladder to special or
specific uses,

{9) Trolley ladder. A trolley ladder is a semifixed ladder, nonadjustable in iength, supported
by attachments to an overhead track, the plane of the ladder being at right angles to the
plane of motion.

(10) Side-rolling ladder. A side-rolling ladder is a semifixed ladder, nonadjustable in length,
supported by attachments te a guide rail, which is generally fastened to shelving, the plane
of the ladder being also its plane of motion,

{11) Wood characteristics. Wood characteristics are distinguishing features which by their
extent and number determine the quality of a piece of wood,

{12) Wood irregularities. Wood irregularities are natural characteristics in or on wood that
may lower its durability, strength, or utility.

{13) Cross grain. Cross grain (slope of grain) is a deviation of the fiber direction from a line
parallel to the sides of the piece.

(14) Knot. A knot is a branch or limb, imbedded in the tree and cut through in the process of
lumber manufacture, classified according te size, quality, and occurrence. The size of the
knot is determined as the average diameter on the surface of the piece.

(13) Pitch and bark pockets. A pitch pocket is an opening extending parallel to the annual
growth rings containing, or that has contained, pitch, either solid or liquid. A bark pocket is
an opening between annuaf growth rings that contains bark.

(16) Shake. A shake is a separation along the grain, most of which occurs between the rings
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of annual growth.

(17) Check. A check is a lengthwise separation of the wood, most of which occurs across the
rings of annual growth,

(18) Wane. Wane is bark, or the lack of wood from any cause, on the corner of a piece.

(19) Decay. Decay is disintegration of wood substance due to action of wood-destroying
fungi. It is also known as dote and rot.

(20) Compression failure. A compression failure is a deformation (buckling) of the fibers due
to excessive compression along the grain.

{21) Compression wood. Compression wood is an aberrant (abnormal) and highly variable
type of wood structure occurring in softwood species. The wood commonly has density
somewhat higher than does normal wood, but somewhat lower stiffness and tensile strength
for its weight in addition to high longitudinal shrinkage.

(22) Low density. Low-density wood is that which is exceptionally light in weight and usually
deficient in strength properties for the species.

(d) As used in § 1910.26, unless the context requires otherwise, portable metal ladder terms
shall have the meanings ascribed in this paragraph.

(1) Ladder. A ladder is an appliance usually consisting of two side ralls joined at regular
intervals by cross- pieces called steps, rungs, or cleats, on which a person may step in
ascending or descending.

(2) Step ladder. A step ladder is a seif-supporting portable ladder, nonadjustable in length,
having flat steps and a hinged back. Its size is designated by the overall length of the ladder
measured along the front edge of the side rails,

(3} Single ladder. A single ladder is a non-self-supporting portable ladder, nonadjustable in
length, consisting of but one sectlon, Its size is designated by the overall length of the side
rail.

(4) Extension ladder. An extension ladder is a non-self-supporting portable ladder adjustable
in length. It consists of two or more sections traveling in guides or brackets so arranged as to
permit length adjustment. Its size is designated by the sum of the lengths of the sections
measured along the side rails.

(5) Platform ladder. A self-supporting ladder of fixed size with a platform provided at the
working level. The size is determined by the distance along the front rail from the platform to
the base of the ladder.

(6) Sectional ladder. A sectional ladder is a non-self-supporting portable ladder, non-
adjustable in length, consisting of two or more sections so constructed that the sections may
be combined to function as a single Iadder Its size is designated by the overall length of the
assembled sections.

(7) Trestle ladder. A trestle ladder is a self-supporting portable ladder, non-adjustable in
length, consisting of two sections, hinged at the top to form equal angles with the base. The
size Is designated by the length of the side rails measured along the front edge.

(8) Extension trestle ladder. An extension trestle ladder is a self-supporting portable ladder,
adjustable in length, consisting of a trestie ladder base and a vertically adjustable single
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ladder, with suitable means for locking the ladders together. The size is designated by the
length of the trestie ladder base.

(9) Special-purpose ladder. A special-purpose |ladder is a portable ladder which represents
either a modification or a combination of design or construction features in one of the
general-purpose types of ladders previously defined, in order to adapt the ladder to special or
specific uses.

(e) As used in § 1910.27, unless the context requires otherwise, fixed ladder terms shall
have the meanings ascribed in this paragraph.

(1) Ladder. A ladder is an appliance usually consisting of two side rails joined at regular
intervals by cross- pieces called steps, rungs, or cleats, on which a person may step in
ascending or descending.

(2) Fixed ladder. A fixed ladder is a ladder permanently attached to a structure, building, or
equipment.

(3) Individual-rung ladder. An individual-rung ladder is a fixed ladder each rung of which is
individually attached to a structure, building, or equipment.

(4) Rail ladder. A rail ladder is a fixed ladder consisting of side rails joined at regular intervals
by rungs or cleats and fastened in full length or in sections to a building, structure, or
equipment.

(5) Railings. A railing is any one or a combination of those railings constructed in accordance
with § 1910.23. A standard railing is a vertical barrier erected along exposed edges of flaor
openings, wall openings, ramps, platforms, and runways to prevent falls of persons.

(6) Pitch. Pitch is the included angle between the horizontal and the ladder, measured on the
opposite side of the ladder from the climbing side.

(7} Fastenings. A fastening is a device to attach a ladder to a structure, building, or
equipment.

(8} Rungs. Rungs are ladder cross- pieces of circular or oval cross-section on which a person
may step in ascending or descending.

(9) Cleats. Cleats are ladder cross- pieces of rectangular cross-section placed on edge on
which a person may step in ascending or descending.

(10) Steps. Steps are the flat cross- pieces of a ladder on which a person may step in
ascending or descending.

(11) Cage. A cage is a guard that may be referred to as a cage or basket guard which is an
enclosure that is fastened to the side rails of the fixed ladder or to the structure to encircle
the climbing space of the ladder for the safety of the person who must climb the ladder.

(12) well. A well is a permanent complete enclosure around a fixed ladder, which is attached
to the walls of the well. Proper clearances for a well will give the person who must climb the
ladder the same protection as a cage.

(13) Ladder safety device. A ladder safety device is any device, other than a cage or well,

designed to eliminate or reduce the possibility of accidental falls and which may incorporate
such features as life belts, friction brakes, and sliding attachments. '
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{14) Grab bars. Grab bars are individual handholds placed adjacent to or as an extension
above ladders for the purpose of providing access beyond the limits of the ladder,

{15) Through ladder. A through ladder is one from which a man getting off at the top must
step through the ladder in order to reach the landing.

(16) Side-step ladder. A side-step ladder is one from which a man getting off at the top must
step sideways from the ladder in order to reach the landing.

{f) As used in § 1910.28, unless the context requires otherwise, scaffolding terms shall have
the meaning ascribed in this paragraph.

(1) Bearer. A horizontal member of a scaffold upon which the platform rests and which may
be supported by ledgers.

{2) Boatswain's chair. A seat supported by slings attached to a suspended rope, designed to
accommodate one workiman in a sitting position.

(3) Brace. A tie that holds one scaffold member in a fixed position with respect to another
member.

(4) Bricklayers' square scaffold. A scaffold composed of framed wood squares which support
a platform limited to light and medium duty.

(5) Carpenters’ bracket scaffold. A scaffold consisting of wood or metal brackets supporting a
platform.

{6) Coupler. A device for locking together the component parts of a tubular metal scaffold.
The material used for the couplers shall be of a structural type, such as a drop-forged steel,
malleable iron, or structural grade aluminum. The use of gray cast iron is prohibited.

(7) Crawling board or chicken ladder. A plank with cleats spaced and secured at equal
Intervals, for use by a worker on roofs, not designed to carry any material.

(8) Double pole or independent pole scaffold. A scaffeld supported from the base by a double
row of uprights, independent of support from the walls and constructed of uprights, ledgers,
horizontal platform bearers, and diagonal bracing.

(2) Float or ship scaffold. A scaffold hung from overhead supports by means of ropes and
consisting of a substantial platform having diagonal bracing underneath, resting upon and
securely fastened to two parallei plank bearers at right angles to the span.

(10) Guardrail. A rail secured to uprights and erected along the exposed sides and ends of
platforms.

(11) Heavy duty scaffold. A scaffold designed and constructed to carry a working load not to
exceed 75 pounds per square foot.

(12) Horse scaffold. A scaffold for light or medium duty, composed of horses supporting a
work platform.

(13) Interior hung scaffold. A scaffold suspended from the ceiling or roof structure.
(14) Ladder jack scaffold. A light duty scaffold supported by brackets attached to ladders.

(15) Ledger (stringer). A horizontal scaffold member which extends from post to post and
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which supports the putlogs or bearer forming a tie between the posts.

(16) Light duty scaffold. A scaffold designed and constructed to carry a working load not to
exceed 25 pounds per square foot.

(17) Manually propelled mobile scaffold. A portable rolling scaffold supported by casters,

(18) Masons' adjustable multiple-point suspension scaffold. A scaffold having a continuous
platform supported by bearers suspended by wire rope from overhead supports, so arranged
and operated as to permit the raising or lowering of the platform to desired working
positions.

(19) Maximum Intended load. The total of all loads including the working load, the wei‘ght of
the scaffold, and such other loads as may be reasonably anticipated.

(20) Medium duty scaffold. A scaffold designed and constructed to carry a working load not
to exceed 50 pounds per square foot.

(21) Mid-rail. A rail approximately midway between the guardrail and platform, used when
required, and secured to the uprights erected along the exposed sides and ends of platforms.

(22) Needle beam scaffold. A light duty scaffold consisting of needle beams supporting a
platform.

(23) Outrigger scaffold. A scaffold supported by outriggers or thrustouts projecting beyond
the wali or face of the building or structure, the inboard ends of which are secured inside of
such a building or structure.

(24) Putlog. A scaffold member upon which the platform rests.

(25) Roofing bracket. A bracket used in sloped roof construction, having provisions for
fastening to the roof or supported by ropes fastened over the ridge and secured to some
suitable object.

(26) Runner. The lengthwise horizontal bracing or bearing members or both,

(27) Scaffold. Any temporary elevated platform and its supporting structure used for
supporting workmen or materials or both.

(28) Single-point adjustable suspension scaffold. A manually or power-operated unit
designed for light duty use, supported by a single wire rope from an overhead support so
arranged and operated as to permit the raising or lowering of the platform to desired working
positions.

(29) Single pole scaffold. Platforms resting on putlogs or crossbeams, the outside ends of
which are supported on ledgers secured to a single row of posts or uprights and the inner
ends of which are supported on or in a wall.

(30) Stone setters' adjustable multiple-point suspension scaffold. A swinging-type scaffold
having a platform supported by hangers suspended at four points so as to permit the raising
or lowering of the platform to the desired working position by the use of hoisting machines.

(31) Toeboard. A barrier secured along the sides and ends of a platform, to guard against the
falling of material.

(32) Tube and coupler scaffold. An assembly consisting of tubing which serves as posts,
7
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bearers, braces, ties, and runners, a base supporting the posts, and special couplers which
serve to connect the uprights and to join the various members.

(33) Tubular welded frame scaffold. A sectional, panel, or frame metal scaffold substantially
built up of prefabricated welded sections which consist of posts and horizontal bearer with
intermediate members. Panels or frames shall be braced with diagonal or cross braces.

(34) Two-point suspension scaffold (swinging scaffold). A scaffold, the platform of which is
supported by hangers (stirrups) at two points, suspended from overhead supports so as to
permit the raising or lowering of the platform to the desired working position by tackle or
hoisting machines.

(35) Window jack scaffold. A scaffold, the platform of which Is supported by a bracket or jack
which projects through a window opening.

(36) Working load. Load imposed by men, materials, and equipment.

(g) As used in § 1910.29, unless the context requires otherwise, manually propelled mobile
ladder stand and scaffold (tower) terms shall have the meaning ascribed in this paragraph.

(1) Bearer. A horizontal member of a scaffold upon which the platform rests and which may
be supported by ledgers.

(2) Brace. A tie that holds one scaffold member in a fixed position with respect to another
member.

(3) Climbing ladder. A separate ladder with equally spaced rungs usually attached to the
scaffold structure for climbing and descending.

(4) Coupler. A device for locking together the components of a tubular metal scaffold which
shall be designed and used to safely support the maximum intended loads.

(5) Design working load, The maximum intended load, being the total of all loads including
the weight of the men, materials, equipment, and platform.

(6) Equivalent. Alternative design or features, which will provide an equal degree or factor of
safety. :

(7) Guardrail. A barrier secured to uprights and erected along the expesed sides and ends of
platforms to prevent falls of persons.

{8) Handrail. A rail connected to a ladder stand running parallel to the slope and/or top step.

(9) Ladder stand. A mobile fixed size self-supporting ladder consisting of a wide flat tread
ladder in the form of stairs. The assembly may include handrails.

(10} Ledger (stringer), A horizonta! scaffold member which extends from post to post and
which supports the bearer forming a tie between the pasts.

(11) Mabile scaffold {tower). A light, medium, or heavy duty scaffeld mounted on casters or
wheels, -

(12) Mobile. "Manually propelled.”

(13) Mobile work platform. Generally a fixed work level one frame high on casters or wheels,
with bracing diagonally from platform to vertical frame. :

8
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(14) Runner. The lengthwise horizental bracing and/or bearing members,

(15) Scaffold. Any temporary elevated platform and its necessary vertical, diagonal, and
horizontal members used for supporting workmen and materials. (Also known as a scaffold
tower.)

(16) Toeboard. A barrier at platform level erected along the exposed sides and ends of a
scaffold platform to prevent falls of materials,

(17) Tube and coupler scaffold. An assembly consisting of tubing which serves as posts,
bearers, braces, ties, and runners, a base supporting the posts, and uprights, and serves to
join the varicus members, usually used in fixed locations.

(18) Tubular welded frame scaffold. A sectional, panel, or frame metal scaffold substantially
built up of prefabricated welded sections, which consist of posts and bearers with
intermediate connecting members and braced with diagonal or cross braces.

(19) Tubular welded sectional folding scaffold. A sectional, folding metal scaffold either of
ladder frame or inside stairway design, substantially built of prefabricated welded sections,
which consist of end frames, platform frame, inside inclined stairway frame and braces, or
hinged connected diagonal and horizontal braces, capable of being folded into a flat package
when the scaffold is not in use.

{20} Work level. The elevated platform, used for supporting workmen and their materials,
comprising the necessary vertical, horizontal, and diagonal braces, guardrails, and ladder for
access to the work platform.
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29 CFR 1910.23

§ 1910.23 Guarding floor and wall openings and holes.

(a) Protection for floor openings. (1) Every stairway floor opening shall be guarded by a
standard railing constructed in accordance with paragraph (e) of this section. The railing shall
be provided on all exposed sides {except at entrance to stairway). For infrequently used
stairways where traffic across the opening prevents the use of fixed standard railing (as
when located In aisle spaces, etc.), the guard shall consist of a hinged floor opening cover of
standard strength and construction and removable standard railings on all exposed sides
{except at entrance to stairway).

(2) Every ladderway floor opening or platform shall be guarded by a standard railing with
standard toeboard on all exposed sides (except at entrance to opening), with the passage
through the railing either provided with a swinging gate or so offset that a person cannot
walk directly into the opening.

(3} Every hatchway and chute floor opening shall be guarded by one of the following:

(i} Hinged floor opening cover of standard strength and construction equipped with standard
railings or permanently attached thereto so as to leave only one exposed side, When the
opening is not in use, the cover shall be closed or the exposed side shall be guarded at both
top and intermediate positions by removable standard railings.

(ii) A removable railing with toeboard on not more than two sides of the opening and fixed
standard railings with toeboards on all other exposed sides. The removable railings shall be
kept in place when the opening is not in use.

Where operating conditions necessitate the feeding of material into any hatchway or chute
opening, protection shall be provided to prevent a person from falling through the opening.

(4) Every skylight floor opening and hole shall be guarded by a standard skylight screen or a
11
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fixed standard railing on all exposed sides.

{5) Every pit and trapdoor floor opening, infrequently used, shall be guarded by a floor
opening cover of standard strength and construction. While the cover is not in place, the pit
or trap opening shall be constantly attended by someone or shall be protected on all exposed
sides by removable standard railings.

(6) Every manhole floor opening shall be guarded by a standard manhole cover which need
not be hinged in place. While the cover is not in place, the manhole opening shall be
constantly attended by someone or shall be protected by removable standard railings.

(7) Every temporary floor opening shail have standard railings, or shall be constantly
attended by someone.

(8) Every floor hole into which persons can accidantally walk shall be guarded by either:
{i} A standard railing with standard toeboard on all exposed sides, or

(i) A floor hole cover of standard strength and construction. While the cover is not in place,
the floor hole shall be constantly attended by someone or shall be protected by a removable
standard railing.

(9) Every floor heole into which persons cannot accidentally walk {on account of fixed
machinery, equipment, or walls) shall be protected by a cover that leaves no openings more
than 1 inch wide. The cover shall be securely held in place to prevent tools or materials from
falling through.

(10) Where doors or gates open directly on a stairway, a platform shall be provided, and the
swing of the door shall not reduce the effective width to less than 20 inches,

(b) Protection for wall openings and holes, (1) Every wall opening from which there is a drop
of more than 4 feet shall be guarded by one of the following:

() Rail, roller, picket fence, half door, or equivalent barrier. Where there is exposure below to
falling materials, a removable toe board or the equivalent shall also be provided. When the
opening is not in use for handling materials, the guard shall be kept in position regardless of
a door on the opening. In addition, a grab handle shall be provided on each side of the
opening with its center approximately 4 feet above floor level and of standard strength and
mounting.

(ii) Extension platform onto which materials can be hoisted for handling, and which shall
have side rails or equivalent guards of standard specifications.

(2) Every chute wall opening from which there is a drop of more than 4 feet shall be guarded
by one or more of the barriers specified in paragraph (b)(1) of this section or as required by
the conditions.

(3) Every window wall opening at a stairway landing, floor, platform, or balcony, from which
there is a drop of more than 4 feet, and where the bottom of the opening is less than 3 feet
above the platform or landing, shall be guarded by standard slats, standard grill work (as
specified In paragraph (e) (11) of this section), or standard railing.

Where the window opening is below the landing, or platform, a standard toe board shall be
provided.

(4) Every temporary wall opening shall have adequate guards but these need not be of
12
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standard construction.

(5) Where there is a hazard of materials faliing through a wall heole, and the lower edge of
the near side of the hole Is less than 4 inches above the floor, and the far side of the hole
more than 5 feet above the next lower level, the hole shall be protected by a standard
toeboard, or an enclosing screen either of solid construction, or as specified in paragraph (e)
(11) of this section.

(c) Protection of open-sided floors, platforms, and runways. (1) Every open-sided floor or
platform 4 feet or more above adjacent floor or ground level shall be guarded by a standard
railing (or the equivalent as specified in paragraph (e) (3) of this section) on all open sides
except where there is entrance to a ramp, stairway, or fixed ladder. The railing shall be
provided with a toebhoard wherever, beneath the open sides,

(i) Persons can pass,
(ii) There is moving machinery, or
(iii) There Is equipment with which falling materials could create a hazard.

(2) Every runway shall be guarded by a standard railing (or the equivalent as specified in
paragraph (e) (3) of this section} on all open sides 4 feet or more above floor or ground
level. Wherever tools, machine parts, or materials are likely to be used on the runway, a
toeboard shall also be provided on each exposed side.

Runways used exclusively for special purposes (such as olling, shafting, or filling tank cars)
may have the railing on one side omitted where operating conditions necessitate such
omission, providing the falling hazard is minimized by using a runway of not less than 18
inches wide, Where persons entering upon runways become thereby exposed to machinery,
electrical equipment, or other danger not a falling hazard, additional guarding than is here
specified may be essential for protection.

(3) Regardless of height, open-sided floors, walkways, platforms, or runways above or
adjacent to dangerous equipment, pickling or galvanizing tanks, degreasing units, and simllar
hazards shall be guarded with a standard railing and toe board.

(d} Stairway railings and guards. (1) Every flight of stairs having four or more risers shall be
equipped with standard stair railings or standard handrails as specified in paragraphs (d}(1)
(1} through (v) of this section, the width of the stair to be measured clear of all obstructions
except handrails:

(i) On stairways less than 44 inches wide having both sides enclosed, at least one handrall,
preferably on the right side descending.

(ii) On stairways less than 44 inches wide having one side open, at least one stair railing on
open side,

(iii) On stairways less than 44 inches wide having both sides open, one stair railing on each
side.

(iv) On stairways more than 44 inches wide but less than 88 inches wide, one handrail on
each enclosed side and one stair railing on each open side.

{v) On stairways 88 or more inches wide, one handrail on each enclosed side, one stafr
railing on each open side, and one intermediate stair railing located approximately midway of
the width.
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{2) Winding stairs shall be equipped with a handrail offset to prevent walking on all portions
of the treads having width less than € inches,

{e) Railing, toe boards, and cover specifications. (1) A standard railing shall consist of top
rail,. intermediate raill, and posts, and shall have a vertical height of 42 inches nominal from
upper surface of top rail to floor, platform, runway, or ramp level. The top rail shall be
smooth-surfaced throughout the length of the railing. The intermediate rail shall be
approximately halfway between the top rail and the floor, platform, runway, or ramp. The
ends of the rails shall not overhang the terminal posts except where such overhang does not
constitute a projection hazard.

(2) A stair railing shall be of construction similar to a standard railing but the vertical height
shall be not more than 34 inches nor less than 30 inches from upper surface of top rail to
surface of tread in line with face of riser at forward edge of tread.

(3) [Reserved]

(i) For wood railings, the posts shall be of at least 2-inch by 4-inch stock spaced not to
exceed 6 feet; the top and intermediate rails shall be of at least 2-inch by 4-inch stock. If top
rail is made of two right-angle pieces of i-inch by 4-inch stock, posts may be spaced on 8-
foot centers, with 2-inch by 4-inch intermediate rail.

(ii) For pipe railings, posts and top and intermediate railings shall be at least 1 1/2 inches
nominal diameter with posts spaced not more than 8 feet on centers.

(iit) For structural steel railings, posts and top and intermediate rails shall be of 2-inch by 2-
inch by 3/8 -inch angles or other metal shapes of equivalent bending strength with posts
spaced not more than 8 feet on centers.

(iv) The anchoring of posts and framing of members for railings of all types shall be of such
construction that the completed structure shall be capable of withstanding a load of at least
200 pounds applied in any direction at any point on the top rail.

(v) Other types, sizes, and arrangements of railing construction are acceptable provided they
meet the following conditions:

(a) A smooth-surfaced top rail at a height above floor, platform, runway, or ramp level of 42
inches nominal;

(b} A strength to withstand at least the minimum requirement of 200 pounds top rail
pressure;

{c) Protection between top rail and floor, platform, runway, ramp, or stair treads, equivalent
at least to that afforded by a standard Intermediate rail;

{4) A standard toeboard shall be 4 inches nominal in vertical height from its top edge to the
level of the floor, platform, runway, or ramp. It shall be securely fastened in place and with
not more than 1/4 -inch clearance above floor level, It may be made of any substantial
material either solid or with openings not over 1 inch in greatest dimension.

Where material is piled te such height that a standard toeboard does not provide protection,
paneling from floor to intermediate rail, or to top rail shall be provided.

(5) (i) A handrail shalt consist of a lengthwise member mounted directly on a wall or partition
by means of brackets attached to the lower side of the handrail so as to offer no obstruction
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to a smooth surface along the top and both sides of the handrail. The handrail shall be of
rounded or other section that will furnish an adequate handhold for anyone grasping it to
avold falling. The ends of the handrail should be turned in to the supporting wall or otherwise
arranged so as not to constitute a projection hazard.

(ii) The height of handrails shall be not more than 34 inches nor less than 30 inches from
upper surface of handrail to surface of tread in line with face of riser or to surface of ramp.

(iii) The size of handrails shall be: When of hardwood, at least 2 inches in diameter; when of
metal pipe, at least 1 1/2 inches in diameter. The length of brackets shall be such as will give
a clearance between handrail and wall or any projection thereon of at least 3 inches. The
spacing of brackets shall not exceed 8 feet.

{(iv) The mounting of handrails shall be such that the completed structure is capable of
withstanding a load of at least 200 pounds applied in any direction at any point on the rail,

(6) All handrails and railings shall be provided with a clearance of not less than 3 inches
between the handrail or railing and any other object.

{7) Floor opening covers may be of any material that meets the following strength
requirements:

{i) Trench or conduit covers and their supports, when located in plant roadways, shall be
designed to carry a truck rear-axle load of at least 20,000 pounds.

{ii) Manhole covers and their supports, when located in plant roadways, shall comply with
local standard highway requirements if any; otherwise, they shall be designed to carry a
truck rear-axle load of at least 20,000 pounds.

(iii) The construction of floor opening covers may be of any material that meets the strength
requirements. Covers projecting not more than 1 inch above the floor level may be used
providing all edges are chamfered to an angle with the horizontal of not over 30 degrees, All
hinges, handles, bolts, or other parts shall set flush with the floor or cover surface.

(8) Skylight screens shall be of such construction and mounting that they are capable of
withstanding a load of at least 200 pounds applied perpendicularly at any one area on the
screen. They shall also be of such construction and mounting that under ordinary loads or
impacts, they will not deflect downward sufficiently to break the glass below them. The
construction shall be of grillwork with openings not more than 4 inches long or of slatwork
with openings not more than 2 inches wide with length unrestricted.

{9} wall opening barriers (rails, rollers, picket fences, and half doors) shall be of such
construction and mounting that, when in place at the opening, the barrier is capable of
withstanding a load of at least 200 pounds applied in any direction (except upward) at any
point on the top rail or corresponding member.

(10) wall opening grab handles shall be not less than 12 inches in length and shall be so
mounted as to give 3 inches clearance from the side framing of the wall opening. The size,
material, and anchoring of the grab handle shall be such that the completed structure is
capable of withstanding a load of at least 200 pounds applied in any direction at any point of
the handie.

(11) wall opening screens shall be of such construction and mounting that they are capable
of withstanding a load of at least 200 pounds applied horizontally at any point on the near
side of the screen. They may be of solid construction, of grillwork with openings not more
than 8 inches long, or of slatwork with openings not more than 4 inches wide with length
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unrestricted.
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OHIO BOARD OF BUILDING STANDARDS

HISTORY AND DEVELOPMENT OF THE OHIO BUILDING CODE AND
OHIO’S RELATIONSHIP WITH MODEL CODES FROM BOCA AND ICC
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History and Development of the Ohio Building Code

The first building code written for application throughout the State of Ohio was started in 1911
when the Ohio legislature passed an act providing for a building code to regulate the
construction, repair, alteration, additions, sanitation and fire protection for public buildings. This
act was to be applicable to the following classes of buildings by fitle:

Title 1. Theaters and assembly halls.

Title 2. Churches.

Title 3. School buildings.

Title 4. Asylums, hospitals and homes,

Title 5. Hotels, lodging houses, apartments and tenement houses.
Title 6. Club and lodge buildings.

Title 7. Workshops, factories, and mercantile establishments.

Code provisions of a specification type were written for Title 1, theaters and assembly halls and
Title 3, school buildings. These provisions were enacted by incorporation into the State statutes
by the General Assembly. Titles 2, 3, 4, 5, 6, and 7 were never completed and no further work
was done on the code by the legislature except for some amendments in 1925 and again in 1951.

From 1913 to 1921 the Division of Workshops and Factories, a part of the Industrial
Commission, was the enforcement agency for the partial code as enacted. The code was
supplemented by rules of the Industrial Commission for those portions that had not been
completed by the legislature.

In 1921 the Department of Industrial Relations was created with the Industrial Commission
being attached to a new department for administrative purposes but retained its independent
authority. In 1934 the Industrial Commission became a separate department under the direct
control of the governor. This left the Department of Industrial Relations with the Division of
Workshops and Factories to administer the building cede but without rule making power.

To further compound matters, the rules of the Industrial Commission, which supplemented the
still incomplete codes, were declared invalid for enforcement purposes. During this period there
was a Board of Building Standards but it operated under awkward and cumbersome restrictions.
The board had the authority only to declare a particular material, fixture or device equivalent to
that specified in the Ohio Revised Code.

Through the inactivity of the Board from time to time due to lack of funds for its operation and
its restricted powers, the building code became more and more out of date. This prevailed until
the late 40's and early 50's when the aroused building public stirred interest in the legislators to
do something about the obsolete and restrictive 40-year-old code.

The legislature considered the matter at several sessions and directed the Ohic Program
Commission to set up a committee to prepare a comprehensive building code. The building code
in existence in Ohio from 1911 was a statuary code. Each of its provisions was specifically
enacted by the legislature as a section of the Ohio Revised Code. This procedure required that
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every amendment or addition to the code must also await action by the legislature and wend its
way through the legislative process to final enactment.

A "new" code was formulated and submitted to the general assembly in 1953 for consideration.
The bill, as presented, contained some 830 pages. Strong opposition from industry was brought
to bear. The principal objection stemmed from the fact that industry had little opportunity to
review the bill prior to public hearings in the legislature and it became evident that promulgating
a building code by the statutory process was a nearly impossible task.

In 1955 the Ohio General Assembly passed enabling legislation making it possible to formulate a
building code by administrative procedures. This legislation created the Ohio Board of Building
Standards to formulate the building code requirements and the Ohio Board of Building Appeals
to provide administrative appeal from orders issued by enforcement agencies. In 1973, the Ohio
Building Officials Association (OBOA) requested the Board of Building Standards to adopt a
national model code in place of the Ohio Building Code (OBC). The OBC had originally been
developed by the Board in conjunction with several professors at Case Western University and
the University of Akron in the 1950's. OBOA made this request because the Board had not
continued to update the building code since 1971. After receiving the request, the Board decided
that it would explore having the Building Construction Laboratory at Ohio State University
update the existing code.

BOCA-Based Code Adopted

In 1976, there was a change in administrations. OBOA again requested the Board to adopt one
of the national model building codes. The Board instructed staff to compare the ICBO uniform
code, the BOCA national code, and the SBCCI southern standard code. In 1977, the Board held
a series of open hearings (hearings open to the public, but not mandated by the Ohio
Administrative Procedures Act) to get input from the building construction industry and from the
code enforcement agencies. In 1978, the Board decided to use the BOCA National Building and
Mechanical Model Codes. Staff changed those sections of the basic model codes that conflicted
with the Ohio Revised Code (statutory law) to bring it into compliance with the General
Assembly’s legislation. Rule filings were then done in accordance with Sections 119.03 and
119,04, Ohio Revised Code, and a public hearing was held (see attachment chart of rule-making
procedures in Ohio). After public hearing, the Board adopted the BOCA codes as the Ohio Basic
Building Codes on September 29, 1978. The Board set an effective date of July I, 1979, for the
OBBC. _

The July 1, 1979, effective date was set to allow the building construction industry, design
professionals, and enforcement agencies to familiarize and educate themselves concerning the
code. The Board also made several major changes to the original adoption in May and June,
1979, as a result of industry input. The enforcement agency at the state level (Ohio has a dual
enforcement system; i.e., local governments have the option of being certified to enforce the
state code and, if they don’t, a state agency does the enforcement) allowed plans to be submitted
between July 1, 1979, and September 30, 1979, under either OBC (the outgoing code) or under
OBBC, the new code. This allowed for a smooth transition.
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Since that time the Ohio Board of Building Standards adopted building code requirements based
upon the BOCA model code documents that the Board’s staff modified to be consistent with
Ohio law, The adoption history for the codes has been as shown in the Ohio Code History table
below.

With membership in the BOCA organization, Ohio’s code enforcement personnel became a
major force in the code development process. Several Ohio building officials have served as
officers and presidents of the organization, others have been elected to serve as members of the
board of directors, and hundreds have served on code development committees, review
committees, and in many other capacities in this membership-based organization.

Beginning in 1998, the Board of Building Standards began using the ICC model code documents
as the basis for the OMC and the OMC. The International Building Code (IBC) was published in
January 2000 and was adopted as the basis for the Ohio Building Code effective in January 2002
as indicated in the Ohio Code History table below,

From BOCA to 1ICC

The International Code Council (ICC) was established in 1994 as a nonprofit organization
dedicated to developing a single set of comprehensive and coordinated national model
construction codes. The founders of the ICC are Building Officials and Code Administrators
International, Inc. (BOCA), International Conference of Building Officials (ICBQ), and Southern
Building Code Congress International, Inc. (SBCCI). Since the early part of the last century,
these nonprofit organizations developed the three separate sets of model codes used throughout
- the United States. Although regional code development has been effective and responsive to our
country’s needs, the time came for a single set of codes. The nation’s three model code groups
responded by creating the International Code Council and by developing codes without regional
limitations the International Codes.

Purpose of the ICC

There are substantial advantages in combining the efforts of the existing code organizations to
produce a single set of codes. Code enforcement officials, architects, engineers, designers and
contractors can now work with a consistent set of requirements throughout the United States.
Manufacturers can put their efforts into research and development rather than designing to three
different sets of standards, and can focus on being more competitive in worldwide markets.
Uniform education and certification programs can be used internationally. A single set of codes
may encourage states and localities that currently write their own codes or amend the model
codes to begin adopting the International Codes without technical amendments. This uniform
adoption would lead to consistent code enforcement and higher quality construction. The code
organizations can now direct their collective energies toward wider code adoption, better code
enforcement and enhanced membership services. All issues and concerns of a regulatory nature
now have a single forum for discussion, consideration and resolution. Whether the concern is
disaster mitigation, energy conservation, accessibility, innovative technology or fire protection,
the ICC provides a single forum for national and international attention and focus to address
these concerns.
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ICC Publications

The ICC has developed and made available an impressive inventory of International Codes,
including:

» International Building Code

o International Energy Conservation Code
o Imternational Existing Building Code

o International Fire Code

o International Fuel Gas Code

« International Mechanical Code

e ICC Performance Code

e International Plumbing Code .

o International Private Sewage Disposal Code
o International Property Maintenance Code
« International Residential Code

o International Zoning Code

o ICC Electrical Code

All of these codes are comprehensive and coordinated with each other to provide the appropriate
package for adoption and use in the 21st Century.

Services of the ICC

The organizations that comprise the International Code council offer unmatched technical,
educational and informational products and services in support of the International Codes, with
more than 250 highly qualified staff members at 16 offices throughout the United States and in
Latin America. Some of the products and services readily available to code users include:

« Code application assistance

¢ Educational programs

+ Certification programs

« Technical handbooks and workbooks
= Plan reviews

« Automated products

» Monthly magazines and newsletters

+ Publication of proposed code changes
o Training and Informational videos

1CC Code Developiment

Any interested individual or group may submit a code change proposal and participate in the
proceedings in which it and all other proposals are considered. This open debate and broad
participation before a commitiee comprised of representatives from across the construction
industry, including code regulators and construction industry representatives, ensures a
consensus of the construction community in the decision-making process. A major advantage of

22



ICC’s consensus-based private-sector code development process is that it allows both the ICC
code development committees and eligible voting members at the code change hearings to
participate in establishing the results of each proposal. Voting members may either ratify the
committee’s recommendation or make their own recommendation. The results of all votes are
published in the report of the ICC code development hearings.

Eligible voting members of each of the three model code groups review the recommendations of
the ICC code development committee at their annual conference and determine the final action.
Following consideration of all public comments, each proposal is individually balloted by the
eligible voters. The final action on the proposals in based on the aggregate count of all votes cast.
This important process ensures that the International Codes will reflect the latest technical
advances and address the concerns of those throughout the industry in a fair and equitable
manner.

ICC Offices and Addresses

¢ ICC Headquarters
5203 Leesburg Pike
Suite 600
Falls Church, VA 22041
Phone: 703-931-4533
Fax: 703-379-1546

» Chicago Regional Office
4051 W Flossmoor Road
Country Club Hills, IL 60478-5795
Phone: 800-214-4321
Fax: 800-214-7167

« LA Regional Office
5360 Workman Mill Road
Whittier, CA 90601-2298
Phone: 800-284-4406
Phone: 562-699-0541
Fax: 888-329-4226

¢« Birmingham Regional Office
900 Montclair Road
Birmingham, AL 35213-1206
Phone: 205-591-1853
Fax: 205-591-0775

The mission of the International Code Council is to promulgate a comprehensive and compatible
regulatory system for the built environment, through consistent performance-based regulations
that are effective, efficient and meet government, industry and public needs.
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OHIO CODE HISTORY

Effective Date: Code Codes Based Upon:
Building 1978 BOCA - 7th Edition
Huly 1979 Mechanical __| 1978 BOCA - 3rd Edition
1 January 1981 Supplement 1980 BOCA
I July 1982 Building 1981 BOCA - 8th Edition and 1982 Supplement
Mechanical 1981 BOCA - 4th Edition and 1982 Supplement
1 March 1985 Building 1984 BOCA - 9th Edition
Mechanical 1984 - 5th Edition
1 March 1986 Supplement 1985 BOCA
January 1989 Building 1987 BOCA - 10th Edition
Mechanical 1987BOCA - 6th Edition
1 September 1992 | Building 1990 BOCA - 11th Edition
Mechanical 1990 BOCA - 7th Edition
1 July 1995 Building 1993 BOCA -12th Edition
Mechanical 1993 BOCA - 8th Edition
1 March 1998 Building 1996 BOCA - 13th Edition
Mechanical 1996 IMC - Ist Edition
Flumbing 1995 IPC - Ist Printing
1 January 2002 Building 2000 IBC — 1* Edition and March 2001 Supplement and ICC Errata
Mechanical 2000 IMC — 1* Edition and March 2001 Supplement and 1CC Errata
Plumbing 2000 IPC - 1* Edition and March 2001 Supplement and ICC Errata
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4101:1-1-01

4101:1 _
Board of Building Standards: Ohio Basic
Building Code

4101:1-1-01 Section 101 General

101 Title, Chapters 4101:1-1 to 4101:1-35 of the Adminis-
trative Code shall be designated as the “Ohio Bailding Code”
for which the designation “OBC” may be substituted. The

‘the March 2001 “Supplement to the International Codes” with
errata and editorial changes provided to the publishers of the
""Qhio Building Code” as of the adaption date of this rule are
incorporated Rilly as if set out at length herein with substitu-
tions as set forth below. References in these chapters to “this
code” or to the “building code” in other sections of the Admin-.
istrative Code shall mean the “Ohio Building Code.”

101.2 Scope. The provisions of the “Ohio Building Code”
shall apply to the construction, altetation, movement, enlarge-
ment, replacement, repair, equipment, use and occupancy,
location, maintenance, removal and demolition of every build-
ing or structure or any appurtenances connected or 2ttached to
such buildings or structures, Mo building or its equipment or
secessories, o which the niles of the board shall be evected,
constructed, or installed, except in conformity with the rules of
the board. ’

" Exceptions: '

1. Detached one-, and two-, aitd three-family dwellings and
stmuctures incidental to those dweilings which are not con-
structed as industrialized units shall coniply with local residen-
tial codes, if any, adapted by the authority having jurisdiction.
This exception does not inclede the energy provisions required

. in “Chapter 13, Energy Efficiency” of the OBC (sce sections
" 3781.06,.3781.181, and 3781.182 of the Revised Cade};

2. Buildings owned by and used for a function of the United
States governmnent; . ’

3. Buildings or structutes which are incident to the use for
agricultural purposes of the land on which said byildings or
structures are located, provided such buildings or structures are
not used in the business of retail trade; for the purposes of this
section, a building or structure is not considered used in the
business of retail trade if fifty per cent or more of the gross
income received from sales of products in the beilding or strue
ture by the owner or operator is from sales of products pro-
duced or raised in a normal crop year on farms owned or
operated by the seller (see sections 378106 and 3781,061 of the
Revised Code);, -

4, Agricultaral labor camps;

3. Type A or Type B family day-care homes;

6. Buildings or structures which are designed, constructed,
and mainfained in accordance with federal standards and regu-
lations and are used primarily for federal and state military
purposes where the U.5. secretary of defense, pursuant to 10
U.8.C, Sections 18233(A)(1) and 18237, has acquired by

patchase, lease, or transfer, and constructs, expends, rehabili-
tates, or corrects and equips, such buildings or structures as he

determines to be necessary to carry out the purposes of Chap-
ter 1803 of the US.C.
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Administrative Code is not adopted material but js 5 T Eaergy. Dukele

the board of building standards (BBS) and provided g
ence for code users. ,
1013 Intent. The purpose of this code is to estgy
form minimum requirements for the erection; cg
Tepair, alteration, and maittenance of buildings, inclodids
struction of industrialized units. Such requirements.
1o the conservation of energy, safety, and sanitation of
for their intended wse and oomupancy with consideration
following: -
-1, Performance, Establish such, requirements,
performance objectives for the vse intended.
2, Extent of use. Permit to the fullest exfont fej
of materials and technical methods, devices, and i
which tend to reduce the cost of constructi
minimum requirements for the health, saf
the occupants of buildings without prefer
types or classes of materials or producis
construction. o
3. Standardization. To encourage, so far as. i
cable, the standardization of canstruction pragled
equipment, matetial and techniques, ibcludlagls
employed to produce industrialized vnits. -
The rules of the board and proceedings sh
construed in order to promote its purpose, Whi
official tinds that the proposed design is 2 Teasy
tation of the-provisions of this code, it thalle
Materials, equipment and devices zpproved: by
official pursnant to sectionm 118 shall b £0)
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1814 Referenced codes. The other codes Liste
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considered part of the requirements of this.cg
scribed extent of each such reference. e
104.4.1 Mechanical. Chapters 4101:2-1 to 4101
Adminjstrative” Code, designated as the “Ofl
Code,” shall apply 1o the installation, alterati
véplacertent of mechanical systems, incly
appliances, fixtures, fittings andfor sppurtena
ventilating, heating, cooling, air-condittoning 4t
systems, incinerators, and other energy-relal
101.4.2 Plumbing. Chapters 4101:3-1
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mer 4101:2-1-01, 4101:2-1-03, 4101:2-1-05, .

4101:1-1-03

Unless specified otherwise in divisions 4101:1, 4101:2 or
4101:3 of the Administrative Code, reference in adopted sec-
tions to the term “International Building Code' shall be
changed to “building code”; reference to “International
Mechanical Code” shall be changed to “mechanical code”; ref-
erence to “International Plumbing Code™ shall be changed to
“plumbing c¢ode”; reference o “International Fire Code™ shall _-
be changed to “fire prevention code”; and reference in design
and construction provisions of the above three divisions to
“one-and two-family dwellings” shall be changed to “one-, two-,
and three-farnily dwellings constructed of industeialized units”

Where differences occur between provisions of this code
and referenced standards listed in “Chapter 35" of the OBC,
the provisions of this code shall apply. -

102.5 Partial invalidity, In the event any part or provision
of this code is held to be illegal or void, this shall not have the
effect of making void or illegal any of the other parts or provi-
sions thereof, and it shall be presumed that this code would
have been adopted without such illegal or . walid parts nr
Qrpvisians | | T

102.6 Existing structures. The provisions of Chaptér 34
shall contrpl the zlteration, repair, addition, and change of
occupancy of any existing structure,

. The occupancy of any structute currently existing on the
date of adoption of this code shall be permitted to continue
without ehange provided the alleged occupancy can be shown
to have existed for more than two years and there are no orders
of the building official pending, no evidence of fraud, or no
serious safety or sanitation hazard, -

Buildings constructed in accordance with plans which have
been approved prior to the effective date of this code.are
exicting buildings.

HISTORY: Eff. 1-1-02
1998-99 OMR 1091 (R), eff. 11-23-98; prior Ra-1-01

RC 119.032 rule review date(s): 1-1-07

Ed. Note: Effective 1-102, 4101:1-1-02 contains pravi-
sions of former 4101:2-1-03, 4101:2-1-07, and 4101:2-1-08,

CROSS REFERENCES

[RC Ch 3781, Buiding Standards—General Provisions
. RC Ch 3791, Building Standards—Offenses and Penalties

4101:1-1-03  Section 103 Cettified building depart-
ments and personnel ’ '

103.1 General, Before exercising authority. in the enforce-
ment of the rules of the board and before accepting and
approving plans pursuant 10 sections 3781.03 and 3791.04 of the
Revised Code, municipal, township and county building depart-
ments and their required personnel shall have been certified by
the board of building standards pursuant to section 3781.10 of
the Revised Code. Application for certification to the board of
buildirg standards shall be made on prescribed forms according
to the provisions of section 103, . -

Certification shall not be construed as conferring any juris-
diction to such departrzent to regulate the construction of
buildings by the state of Ohio or on land awned by the state of
Ohio. This includes, but is pot limited to, its agencies, authori-
ties, boards, commissions, administrative depertments, instru-
mentalities, community or technical college districts, but does
not include other political subdivisions. This paragraph shall
not be construed to apply to local school district building
projects funded by the Ohio. school facilities commission in
accordance with Chapter 3318, of the Revised Code where the

i - - -
¥ TiCay, LINE in margin denotes emergency rule, in effect for 90 days unless readopted.
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543068 Repair, maintenance and removal. Pedestrian and
ppint protection required by this chapter shall be main-
jred in place and kept in good order for the entire length of
gt nedestrians and the occupaals may be endangered. The
or the owner’s agent, upon the completion of the con-
n activity, shall immediately remove walkways, debris
obstructions and leave such public property in as
o acondition as it was before such work was commenced.
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"4101:1-33-09.1  Where required

133021 Where required. All structures under construction,
bration or demolition shall be provided with not less than
i approved paortable fire extinguisher at each exit on all floor
3els. An approved portable fire extinguisher shall be provided
every storage and construction shed. The building official is
thonzed ta require additional approved portable fire extin-
ers where special hazards exist, such as flammable or com-

i
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required exit shail no
ditute means of epress;

b
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107 ilible liquid storage hazards. Fire extinguishers shall comply
: th section 506.
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CROSS REFERENCES

2 RC Ch 3781, Building Standards—General Provisions
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Jurired

sy facilities shall be m
instruction, remode

jernative facilities she $4101:1-33-11.1  Where required

Inbing code. -

3311,1 Where required. Standpipes required in buildings by
. tion 905 shall be installed where the progress of construction
i)?' iches more than forty feet {12 192 mm) in height above the

t Vest level of fire department access, Such standpipe shall be

Dept. of Commerce—Industrial Compliance

4101:1-34-01.3

provided with fire department hose connections at accessible
locations adjacent to usable exit stairs. Such standpipes shall be
extended as construction progresses to within one floor of the
highest point of construction having secured decking or
flooring,

HISTORY: Eff. 1-1-02
RC 119.032 rule review date(s): 1-1-07

CROSS REFERENCES

RC Ch 3781, Building Standards—General Provisions
RC Ch 3791, Building Standards—Offenses and Penalties

4101:1-33-114  Water supply

3311.4 Water supply. Water supply for fire protection,
either temporary or permanent shall be made available as soen
as practicable.

HISTORY: Eff. 1-1-02
RC 119.032 rule review date(s); 1-1-07

CROSS REFERENCES.

RC Ch 3781, Building Standards—General Provisions
RC Ch 3791, Building Standards—Offenses and Penatties

.4101:1-34-111.2 Maintenﬁnce

3401.2 Maintenance. Buildings, structures, equipment and
parts thereof, shall be maintained in & safe and sanitary condi-
tion and in accordance with the condition(s) established in
current and any previous plan approvals and certificates of
gceupancy. Devices or safeguards which are required by ‘this -
code shall be maintained in conformance with the code edition
under which installed. The owner or the owner's designated
agent shall be responsible for the maintenance of buildings and
structures. To determine compliance with this subsection, the
building official shall have the autherity to require a building or
structure to be reinspected. The requirements of this chapter
shall nét provide the basis for femoval ar abrogation of fire
protection and safety systems anc devices in existing structures
without approval of the building official. ’

HISTORY: Eff. 1102
RC 119.032 rule review date(s): 1-1-07

CROSS REFERENCES

RC Ch 3781, Building-Standards—General Provisions
RC Ch 3791, Building Standards—Offenses and Penalties

4101:1-34-01.3 Compliance with other codes
3401.3 Cotpliance with other eodes. Deleted.
HISTORY: Eff. 1-1-02 :
RC 119.032 rule review date(s): 1-1-07
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RC Ch 3781, Building Standards—General Provisions
RC Ch 371, Building Standards—Offenses and Penalties
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As of: Sep 07, 2007

ABBRA WALKER AHMAD, et al.,, Plaintiffs- Appellants, vs AK STEEL CORP,,
Defendant-Appetlee

CASE NO. CA2006-04-089

COURT OF APPEALS OF OHIOQ, TWELFTH APPELLATE DISTRICT, BUTLER
COUNTY

2006 Ohio 7031; 2006 Ohio App. LEXIS 7029

December 28, 2006

SUBSEQUENT HISTORY: Certification granted by
Ahmad v. AK Steel Corp., 113 Ohio St. 3d 1486, 2007
Ohio 1986, 2007 Ohio LEXIS 1095 (Ohio, May 2, 2007)
Discretionary appeal allowed by Ahmad v. AK Steel
Corp., 113 Ohio St. 3d 1488, 2007 Ohio 1986, 2007
Ohio LEXIS 1081 (Ohio, May 2, 2007)

PRIOR HISTORY: [**1] CIVIL APPEAL FROM
BUTLER COUNTY COURT QF COMMON PLEAS.
Case No. CV2005-02-0415

CASE SUMMARY:

PROCEDURAL POSTURE: Plaintiff daughter and
special administrator of her mother's estate sued defen-
dant alleging negligence. The Butler County Court of
Commen Pleas (Ohio) granted the corporation's motion
for summary judgment and dismissed the action ruling
that the daughter had failed to establish that the corpora-
tion owed a duty to the mother. The daughter appealed,

OVERVIEW: The mother, a security guard, had fallen
down a stairway as she left work. Two weeks later she
died from a pulmonary embolism. On appeal, the daugh-
ter argued that the trial court erred by failing to consider
the necessary factors in finding that the corporation did
not owe a duty, that the stairs were open and obvious,
and that the violation of a safety regulation did not raise
a genuine issue of material fact. The appellate court held
that the trial court properly granted summary judgment
in favor of the corporation because the daughter failed to
show that there were any genuine issues of material fact

for trial. A review of the record revealed that the trial
court did consider the absence of the handrail. The trial
court concluded that even though there was a violation of
the building code, the absence of the handrail was open
and obvious. The mother's knowledge of the steps could
have been inferred from the fact that she used the stair-
case for several years prior to the accident as an em-
ployee at the corporation. Additicnally, the daughter
offered no evidence regarding the cause of the fall.

OUTCOME: The judgment of the trial court was af-
firmed.

CORE TERMS: decedent's, summary judgment, hand-
rail, issue of material fact, genuine, stair, several years,
negligence claim, assignment of error, building code,
duty of care, property owner, surgery, revisit, hazard,
died, owed, owe, hip

LexisNexis(R) Headnotes

Civil Procedure > Summary Judgment > Appellate Re-
view > Standards of Review

[IN1]An appellate court reviews a trial court's decision
granting summary judgment under a de novo standard of
review.

Civil Procedure > Summary Judgmeni > Standards >

General Overview
28
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2006 Ohio 7031, *; 2006 Ohio App. LEXIS 7029, **

[HN2]Summary judgment is proper when (1) there is no
genuine issue of material fact; (2) the moving party is
entitled to judgment as a matter of law; and (3) reason-
able minds can only come to a conclusion adverse to the
party against whom the motion is made, construing the
evidence most strongly in that party's favor. Civ. R.
56(C).

Torts > Negligence > Proof > Elements

[HN3]In order to establish a claim in negligence, a plain-
tiff must show that the defendant owed a legal duty of
care, that this duty was breached, and that this breach
proximately caused the injury. The plaintiff's failure to
prove any element is fatal to the negligence claim.

Torts > Premises Liability & Property > General Prem-
ises Liability > Dangerous Cenditions > Obvious Dan-
gers

[HIN4]The open and obvious doctrine concerns the first
prong of a negligence claim, the existence of a duty.
Where the danger is open and obvious, a property owner
owes no duty of care to individuals lawfully on the prem-
ises. Open and obvious hazards are not concealed and are
discoverable by ordinary inspection. The dangerous con-
dition at issue does not actually have to be observed by
the claimant to be an open and obvious condition under
the law. Rather, the determinative issue is whether the
condition is observable.

Civil Procedure > Summary Judgment > Standards >
General Overview

Torts > Negligence > Proof > Viclations of Laow >
Safety Codes

Torts > Premises Liability & Property > General Prem-
ises Liability > Dangerous Conditlons > Obvious Dan-
gers

[HN5JAn alleged violation of an administrative building
code does not prohibit the application of the open and
obvious doctrine nor does it preclude summary judgment
on a negligence claim. The open and obvious nature of a
condition is one of many facts to be considered on sum-
mary judgment in a negligence claim.

Torts > Premises Liability & Property > General Prem-
ises Liability > Dangerous Conditions > Qbvious Dan-
gers

[HN6]Prior usage alone may not be conclusive as to the
knowledge of a hazard for the purpose of the open and
obvious dectrine.

COUNSEL: David S. Blessing, 119 East Court Street,
Suite 500, Cincinnati, Ohio 45202, for plaintiffs-
appellants

Frost Brown Todd LLC, Monica H. McPeek, 201 East
Fifth Street, Suite 2200, Cincinnati, Qhio 45202, for de-
fendant-appellee

JUDGES: WALSH, P.J., YOUNG and BRESSLER, 1J.,
CONCUr,

OPINION BY: WALSHP. J.
OPINION
OPINION

WALSH, P.J.

[*P1] Plaintiff-appellant, Abbra Walker Ahmad,
appeals the decision of the Butler County Court of
Common Pleas granting summary judgment in favor of
defendant-appellee, AK Steel Corp. ‘We affirm the trial
court's decision.

[*P2] Appellant's mother, Sheila Walker ("dece-
dent"), was employed by Johnson Controls, a security
company that contracted with appellee to provide secu-
rity services, She had worked as a security guard at ap-
pellee's Middletown headquarters for several years.
Around 5:00 p.m. on February 4, 2003, as appellant's
decedent left work, she fell down the front stairway out-
side of the building. There was no handrail along the
concrete steps that led up to the building. She was taken
to the hospital and diagnosed with a broken left ankle.
Less than two [**2] weeks later, she died of a pulmo-
nary embolism, :

[*P3] Appellant, individually and as special admin-
istrator of the estate, brought suit against appellee alleg-
ing negligence. Appellee filed a motion for summary
judgment. On March 27, 2006, the trial court granted the
motion and dismissed the action ruling that appellant
failed to establish that appellee owed a duty to decedent.
Appellant timely appealed, raising one assignment of
erTor:

[*P4] "THE TRIAL COURT ERRED IN
GRANTING APPELLEE'S MOTION FOR SUMMARY
JUDGMENT."”

{*P5] Appellant argues in her sole assignment of
error that the trial court erred by failing to consider the
necessary factors in finding that appellee did not owe a
duty, finding that the stairs were open and obvious, and
that the violation of a safety regulation does not raise a
genuine issue of material fact.

29
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[*P6] [HN1]We review a trial court's decision
granting summary judgment under a de novo standard of
review, Burgess v. Tackas (1998), 125 Ohio App.3d 294,
296, 708 N.E2d 285 [HN2]Summary judgment is
proper when: (1) there is no genuine issue of material
fact; (2) the moving party is entitled to judgment as a
matter of law; and (3) reasonable minds [**3] can only
come to a conclusion adverse to the party against whom
the motion is made, construing the evidence most
strongly in that party's favor. Civ.R. 56(C). See, also,
Harless v. Willis Day Warehousing Co. (1978), 54 Ohio
St.2d 64, 66, 375 N.E.2d 46. [HN3]In order to establish a
claim in negligence, appellant must show that appellee
owed decedent a legal duty of care, that this duty was
breached, and that this breach proximately caused dece-
dent's injury. Wailace v. Chio Dept. of Commerce, 96
Ohio St. 3d 266, 2002 Ohio 4210, 773 N.E.2d 1018, P22,
Appellant's failure to prove any element is fatal to the
negligence claim. Whiting v. Ohio Dep't of Mental
Health (2001), 141 Ohio App. 3d 198, 202, 750 N.E.2d
644.

[*P7] Appeilant argues the trial court did not cor-
rectly consider the absence of a handrail along the steps
as a violation of the Ohio Building Code ("OBC") and
OSHA standards. A review of the record reveals that the
trial court did consider the absence of the handrail. The
trial court stated for the purposes of its decision that
"[t]his court will assume, arguendo, that the lack of stair
railings did viclate the OBC." The court concluded that
even [*¥*4] though there was a violation, the absence of
the handrail was open and obvious. Decedent was famil-
jar with the stairs and used them regularly for several
vears. Additionally, appellant offered no evidence re-
garding the cause of the fall or how decedent fell.

[*P8] Appellant's second issue presented for review
is that the trial court erred in ruling that the stairs were
open and obvious and, as a result, appellee had no duty
to decedent. [HN4]The open and obvious doctrine con-
cerns the first prong of a negligence claim, the existence
of a duty. Where the danger is open and obvious, a prop-
erty owner owes no duty of care to individuals lawfully
on the premises. Armstrong v. Best Buy Co, Inc., 99
Ohio St. 3d 79, 2003 Ohio 2573, 788 N.E.2d 1088, P14,

Open and obvious hazards are not concealed and are’

discoverable by ordinary inspection. Parsons v. Lawson
Co. (1989), 57 Ohio App.3d 49, 50-51, 566 N.E.2d 698,
The dangerous condition at issue does not actually have
to be observed by the claimant to be an open and obvious
condition under the law. Lydic v. Lowe’s Cos., Inc.,
Franklin App. No. 01AP-1432, 2002 Ohio 5001, PI0.
Rather, the determinative issue is whether the condition
is observable, [**3] Id.

[*P9] We addressed this issue in Souther v. Preble
County District Library, West Elkton Branch, Preble

App. No. CA2005-04-006, 2006 Ohio 1893. In Souther,
a library patron fell off a step located inside the library,
injuring his hip. Id. at P3. There was no handrail located
along the step. Id. He underwent hip replacement sur-
gery. Id. Approximately six months later decedent died
due to an infection from the surgery. Id. The trial court
granted summary judgment in favor of the library. Id. at
P4, In affirming the trial court we ruled that [HN5]an
alleged violation of an administrative building code does
not prohibit the application of the open and obvious doc-
trine nor does it preclude summary judgment on a negli-
gence claim. Id. at P38. "The open and obvious nature of
a condition is one of many facts to be considered on
summary judgment in a negligence claim." Id. The only
difference between Souther and the case at bar is that the
decedent in Souther was a licensee and the decedent in
this case was a business invitee. Id. at P15. This distinc-
tion does not change our analysis.

[*P10] Like Souther, the absence of the handrail in
this case was open and obvious. [**6] [HNG6]Prior us-
age alone may not be conclusive as to the knowledge of a
hazard, but decedent's knowledge of the steps can be
inferred from the fact that she used the staircase for sev-
eral years prior to the accident as an employee at AK
Steel. Id. citing Olivier v. Leaf & Vine, Miami App. No.
2004 CA 35, 2005 Ohio 1910.

[*P11] In her final argument, appellant urges us to
revisit and overturn our decision in Seuther. Citing the
split among Ohio jurisdictions on this issue, appellant
argues that any violation of a federal or state administra-
tive safety regulation raises a genuine issue of material
fact regarding a property owner's duty and breach
thereof. See Christen v. Don Vonderhaar Market & Ca-
tering, Hamilton App. No. C-050123, 2006 Ohio 715;
and Uddin v. Embassy Suites Hotel, 165 Ohio App. 3d
699, 2005 Ohio 6613, 848 N.E.2d 519, certiorari granted,
109 Ohio St.3d 1455, 2006 Ohio 2226, 847 N.E2d 5
{(both holding a genuine issue of material fact exists
where a safety regulation is violated). See, also, Olivier
v. Leaf & Vine, Miami App. No. 2004 CA 35, 2005 Ohio
1910; and Ryan v. Guan, Licking App. No.
2003CA00110, 2004 Ohio 4032 (both holding an alleged
administrative [**7] safety viclation does not preclude
application of the open and obvious doctrine). We de-
cline to revisit our decision in Souther.

[*P12] In view of the preceding, we conclude that
appellant failed to show there were any genuine issues of
material fact for trial. Accordingly, the trial court prop-
erly pranted summary judgment in favor of appellee.
Appellant's sole assignment of error is overruled.

Judgment affirmed.

YOUNG and BRESSLER, Il., concur.
30
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1996 Ohio App. LEXIS 1906, *
STEPHANIE AULT, Appellant v. DENNIS PROVENZA, Appellee
C.A. NO. 95CA006210
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PRIOR HISTORY: APPEAL FROM JUDGMENT ENTERED IN THE COMMON PLEAS COURT.
COUNTY OF LORAIN, OHIO. CASE NO. 94 CV 112661.

DISPOSITION: The judgment of the trial court is affirmed. Judgment accordingly.

CASE SUMMARY

PROCEDURAL POSTURE: Appellant injured patron sought review of the judgment of the
Lorain County Court of Common Pleas (Ohio), which granted summary judgment in favor
of appellee tavern owenr in the victim's action to recover damages for the injuries that she
sustained when she fell from a flight of stairs that had no hadnrail.

OVERVIEW: The patron allegedly was intoxicated when she fell from the steps of a bar
that did not have a handrail. According to the patron's deposition testimony, she snagged
her foot on the steps causing her to lose her balance, fall to the ground, and break her
right ankle. The trial court ruled in favor of the tavern owner. On review, the court
affirmed. The court held that an owner and occupier did not owe a duty to protect an
invitee against dangers known to the invitee or that were so obvious and apparent to the
invitee that he or she might reasonably be expected to discover them and protect against
them. The patron, by simply glancing at the stairwell, could reascnably discern the lack of
a handrail. The patron testified she did not observe a handrail and that she was sufficiently
intoxicated that she did not know if she paid attention to the absence of a handrail. Her
testimony supported the absence of a genuine issue of material fact because she could
reasonably discover the lack of a handrail. Consequently, the trial court did not err by
granting summary judgment.

OUTCOME: The court affirmed the judgment,

CORE TERMS: summary judgment, issues of material fact, handrail, genuine,
assignments of error, invitee, intoxicated, stairs, duty owed, obvious danger, matter of
law, journal entry, negligence per se, occupier, owe, building codes, deposition, per se,
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JUDGES: JOHN W. REECE, BAIRD, J., CONCUR, QUILLIN, P, J., CONCURS SAYING:

OPINION BY: JOHN W, REECE

OPINION

DECISION AND JOURNAL ENTRY
Dated: May 15, 1996

This cause was heard upon the record in the trial court. Each error assigned has been
reviewed and the following disposition is made:

REECE, Judge.

Plaintiff, Stephanie Ault, appeals from the grant of summary judgment rendered by the
Lorain County Court of Common Pleas in favor of defendant, Dennis Provenza. We affirm.

I.

On August 14, 1993, Stephanie Ault and her companion, Benjamin Smith, entered Boomer's
Bar in Elyria, Ohio after drinking most of the afternoon at two other bars. Dennis

Provenza [*¥2] was the owner of Boomer's Bar. Wanda Fay Hamilton, a bartender on duty at
the time, testified in her affidavit that she observed Ault to be intoxicated as she enterad
Boomer's. Ault claimed in her affidavit that she, along with Smith, purchased alcoholic
beverages at Boomer's. Ault also admitted at deposition that she had consumed several
beers and several shots of liquor known as "fire water" prior to her arrival at Boomer s. Ault
further admitted that she was a regular patron of Bcomer's.

After staying for a short period of time, Ault and Smith left Boomer's through the back exit
which led to an alley. The exit door opened onto a platform to which a flight of four steps was
attached. The steps did not have a handrail. According to Ault's deposition testimony, Smith
first proceeded down the steps in order to get to the afley. Ault followed behind, As she
climbed down, she snagged her foot on the steps causing her to lose her balance, fall to the
ground and break her right ankle.

At her deposition, Ault testified about the accident as follows:

Q. Now, at the time that you began to walk down off the platform, on to the stairs, you were
able to observe that there was no handrail on [*3] the right-hand side of the stairs; is that
correct?

A. Yeah.

Q. And you were also aware of that from the occasions that you would have looked into the -
- into the alleyway --

A. Yes,

Q. -~ into the porch. Were you at all apprehensive or concerned about going down the
stairway when you were going down it if it didn't have the -- handrailing --

3
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A. I don't know if --
Q. -- on the right-hand side?

A. I don't know if I was or not. I went out that way so I must not have been too
apprehensive about going that way.

Q. There had been -- in your life there have been situations where you've noticed conditions
that you become aware of and have protected yourself from those conditions; Is that correct?

A. Yeah,

Q. In the instance that you went down these stairs, you didn’t have that type of feeling or
concern; is that correct?

A. 1 was intoxicated not just -- I don't know. I don't even know that I paid attention to
whether there was a railing there or not.

Ault sued Provenza alleging that he failed to exercise reasonable care to maintain the
stairwell. She alleged that as a result of "defendant’s failure to put the stairs in a safe
condition, Plaintiff was caused to fall off the [*¥4] stairs when she attempted to use said
stairs[.]" Provenza moved the trial court for summary judgment. Provenza argued that the
lack of a handrail was an open and obvious danger of which Ault was aware. Consequently,
he did not breach his duty to Auit. The trial court granted summary judgment in favor of
Provenza rejecting Ault's argument that "the owner of a bar owes a duty to patrons to make
the bar premises 'injury proof' even for those who are so highly intoxicated when they enter
the premises that they cannot appreciate open and obvious danger." Ault appeals from this
judgment raising three assignments of error.

I1.

In her assignments of error, Ault contends that the trial court improperly granted summary
judgment because: (1) genuine issues of material fact still exist; (2) Provenza violated state
and city building codes and thus committed negligence per se; and (3) Provenza's negligence
was a direct and proximate cause of her injuries.

A,

In her first assignment of error, Ault contends summary judgment was improper because
genuine issues of material fact still exist. Specifically, Ault contends that she raised genuine
issues regarding the establishment of Provenza's [#5] duty to exercise reasonable care to
keep the stairway free from open and obvious danger, She claims that she raised an issue
of material fact concerning her lack of awaraness about the danger, She contends that she
was too intoxicated to appreciate the obvious danger and consequently, Provenza cannot
escape liability.

HNIFWhen reviewing a trial court's grant of summary judgment pursuant to Civ.R. 56(C), an
appellate court applies the same standard as the trial court: whether any genuine issue of
material fact existed and whether the moving party was entitled to judgment as a matter of
law. Parenti v. Goodyear Tire & Rubber Co. (1990), 66 Chio App. 3d 826, 829, 586 N.E.2d
1121.

In order to determine if the trial court properly granted summary judgment in favor of
Provenza, this court must examine the duty owed by a business owner to a business invitee.

HN2ZFAn owner and occupier of a business owes an invitee a duty of ordinary care in
34
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maintaining the premises in a reasonably safe condition so that customers aie neither
unnecessarily nor unreasonably exposed to danger. Paschal v. Rite Ald Pharmacy, Inc.
(1985), 18 Ohio St. 3d 203, 480 N.E.2d 474. This duty, however, has limits, Thus, [*6] an
owner and occupier does not owe a duty to protect an invitee against dangers known to the
invitee or that are so obvious and apparent to the invitee that he or she may reasonably be
expected to discover them and protect against them. Sidle v. Humphrey {1968), 13 Ohio St.
2d 45, 233 N.E.2d 589, paragraph one of the syllabus. The Supreme Court of Ohio reasoned
in Sidle that If the invitee is aware of the danger, then normally the invitee would protect him
or herself against the danger. Id. at 48. As the court stated, "The knowledge of the condition
removes the sting of the unreasonableness from any danger that lies in it, and obviousness
may be relied on to supply knowledge. *** If plaintiff happens to be hurt by the condition, he
is barred from recovery by lack of defendant's negligence towards him, no matter how
careful plaintiff himself may have been." Id., quoting 2 Harper & James, Law of Torts,
(1956), 1491,

This court determines that no genuine issue of material fact exists concerning whether
Provenza breached his duty to Ault. From the record before us, it is clear that the lack of a
handrail is clearly visible to the observer. First, the copies of photographs [*7] submitted by
Ault as exhibits support this. Second, the time of the accident was afternoon thereby
providing a clear view of the staircase. Thus, an invitee, by simply glancing at the stairwell,
could reasonably discern the lack of a handrail. Moreover, Ault's own testimony further
supports the absence of a breach of duty. She testified she did not observe a handrail and
that she was sufficiently intoxicated that she did not know if she paid attention to the
absence of a handrail. Her testimony supports the absence of a genuine issue of material fact
because she could reasonably discover the lack of a handrail. Consequently, the trial court
did not err by granting summary judgment.

B.

In her second assignment of error, Ault argues that she raised a genuine issue of material
fact concerning Provenza's commission of negligence per se. She contends that Provenza, by
not providing a handrail, violated both the City of Elyria Codified Ordinances and the State of
Ohio Building Code.

Assuming, arguendo, that Provenza was negligent per se, this court's disposition of Ault's
first assignment of error governs the disposition of the second assignment of error. We have
determined [*8] that Provenza did not breach his duty owed to Ault because she
reasonably could discern the absence of the handrail. In Wicichowski v. Gladieux V.
Enterprises, Inc. (1988), 54 Ohio App. 3d 177, 179, 561 N.E.2d 1012, #¥3Fthe court of
appeals held that "because appellant had knowledge of the condition *** at feast equal to
that of appellee [the owner and occupier], appellee did not breach any duty owed to
appellant and, therefore, is not guilty of actionable negligence as a matter of law." The court
of appeals reached its determination based on the Supreme Court of Ohio decision in Raflo v.
Losantiville Country Club (1973), 34 QOhio St. 2d 1, 295 N.E.2d 202. In Raflo, the court
upheld the grant of summary judgment in favor of the owner of the premises even when the
parties stipulated to the statutory violation because the plaintiff reasonably knew of the
danger. Id. at 4. Likewise, Ault knew of the danger, and as a consequence she cannot raise
a genuine issue of material fact about negligence per se. Therefore, the trial court properly
granted summary judgment in favor of Provenza.

C.

In her third assignment of error, Ault argues that the trial court improperly granted [*9]
summary judgment because she raised a genuine issue of material fact concerning proximate
cause. Ault contends Provenza proximately caused her injury because she was served

alcoholic beverages while intoxicated. s
3
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HN4FIn a negligence cause of action, the plaintiff bears the burden of proving the defendant's
duty, breach of that duty, causation and damages. At the summary judgment stage of
litigation, the plaintiff must raise a genuine issue of material fact as to these elements of the
cause of action. Failure to raise a genuine issue of material fact as to any one of these
elements requires the grant of summary judgment in favor of the defendant. See
Wicichowski, 54 Ohio App. 3d at 17S. In this case, this court has determined that Provenza
did not breach his duty owed to Ault. Therefore, we need not reach the issue of proximate
cause.

1.

Accordingly, all of the appellant's assignments of error are overruled, The judgment of the
trial court is affirmed.

Judgment accordingly.

The Court finds that there were reasconable grounds for this appeal.

We order that a special mandate issue out of this court, directing the County of Lorain
Common Pleas Court to carry this judgment [¥10] into execution. A certified copy of this
journal entry shall constitute the mandate, pursuant to App.R, 27.

Immediately upon the filing hereof, this document shall constitute the journal entry of
judgment, and it shall be file stamped by the Clerk of the Court of Appeals at which time the
period for review shall begin to run. App.R. 22(E).

Costs taxed to appellant.

Exceptions.

JOHN W. REECE

FOR THE COURT

BAIRD, 1.

CONCUR

QUILLIN, P. J.

CONCURS SAYING:

CONCUR BY: QUILLIN

CONCUR

QUILLIN, P. 3.

CONCURS SAYING:

Although I concur in the judgment, I cannot agree that if a building code requires a handrail,
and there is none, an owner is absolved from liability as a matter of law merely because the

defect was open and obvious. In such a situation the doctrine of comparative negligence
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should apply. In other words, where one is negligent per se such negligence should be

compared with the fault of the other party.
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01-LW-1060 (6th)
Ginger R. Klostermeiet, Appellant

V.
In & Out Mart, et al., Appellees

Court of Appeals No. L-00-1204
6th District Court of Appeals of Ohio, Lucas County.
Decided March 30, 2001

Trial Court No. CI-98-3059
Charles E. Boyk, for appellant.

Michael J. Manahan, for appellees In & Out Mart and The Village Farm Dairy, Co., Mark P. Seitzinger
and Shannon J. Dedmon, for appellee DAE, Inc., d/b/a Interstate Commercial Glass and Door.

OPINION

SHERCK, J.

This appeal comes to us from a summary judgment issued by the Lucas County Court of Common
Pleas in a personal injury case involving a fall at a convenience store entrance. Because we conclude
that there remain genuine issues of material fact as to one defendant but not to the other, we reverse in
part and affirm in part.

Appellant, Ginger Klostermeier, sued In & Out Mart, Inc. and Village Farm Dairy, Co. for claims
relating to alleged injuries she sustained from a fall at a convenience store owned and operated by
appellees. Appellant also sued DAE, Inc., dba Interstate Commercial Glass & Door.

The following facts were disclosed during discovery depositions. The entrance of the In & Qut Mart
is comprised of two doors with hydraulic closers. When facing the doors from the outside, the door on
the right opens to the right; the left door, which opens to the left, is usually locked. On November 3,
1997, DAE installed a new door closer on the right door.

On May 29, 1998, appellant entered through the right-hand door and fell immediately. A store
cashier, who came over to assist appellant, discovered that the sandal from her right foot was caught
under the door. The cashier removed the sandal. Appellant then got up, bought some lotiery tickets, and
left the store. Later, she underwent surgery to repair a broken left arm and other damage inflicted on her
left elbow and shoulder.

Appellant testified that she has multiple sclerosis("MS") which was in remission at the time of her
fall. She stated that, due to the MS, she walks slightly slower than normal, but that her mobility is not
substantially impaired. She does not use a cane, walker, or other device to assist her. Appellant testified
that she did not know what caused her fall and had entered the store at least twenty times during the
months prior to the incident. She acknowledged that she did not notice that the door closed faster than
normal and had never had a problem with it before. Appellant explained that on this date, however, she
had approached the door from the right side, instead of her customary left side approach. In her opinion,
it took her longer than normal to enter the doorway, since she had to step around the door as she opened
1t,
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Appellant said that her fiancé went back to the store the following day, but could not find anything
wrong with the door. Nonetheless, he told her that he thought that the right door closed too quickly.

A consultant engineer testified in deposition that on June 15, 1998, he inspected the doors at the
convenience store in question. The consultant stated that he did ten closing tests on each door. His
findings were that the door on the right took an average of 1.602 seconds to close and the left door took
2.63 seconds. He opined that the doors did not conform to the Americans with Disabilities Act ("ADA")
minimum closing time standard of three seconds. In his opinion, the "right door in particular closes very
fast and presents a hazard to people that have a walking disability.”

An employee from the store also testified in deposition that she had not seen appellant fall, She
confirmed that she had pulled appellant’s "flip-flop" type bedroom slipper from under the door. The
employee stated that appellant, who was a regular customer, had been in the store approximately five
minutes earlier that same day, entering through the same door. The employee also stated that the store is
open from 7:00 a.m. to 12:00 midnight. She stated that between six and eight hundred people come into
the store each day during just her eight hour shift, with probably more on weekends. The employee did
not recall any prior complaints about the door or any other previous problems.

Representatives from DAE also testified that the closer was properly installed, but was not
specifically checked or calibrated for closing time.

Appellees moved for summary judgment which was granted by the trial court. The court ruled that it
was unconvinced that appellant was a member of the class protected under the ADA. The court also
determined that a violation of the ADA did not constitute negligence per se and that appellant had failed
to establish that appellee had any notice of any defect in the door. The court further stated that appellant
had walked through the door numerous times and was aware of the workings of the door. Even if it did
close too fast, it would have been an open and obvious danger, according to the court. It also noted that
allegedly appellant did not know what caused her fall. Finally, the court ruled that DAE also did not
have notice of the dangerous condition of the door, and thus, appellant had failed to establish any duty
breached by DAE.

Appellant now appeals that decision, setting forth the following three assignments of error:

"A. THE LOWER COURT ERRED IN DETERMINING AS A MATTER OF LAW THAT
APPELLANT HAD NOT SHOWN A CLAIM OF COMMON LAW NEGLIGENCE
AGAINST APPELLEE IN & OUT MART AS OWNER AND OCCUPIER OF THE
PREMISES WHERE APPELLANT WAS INJURED,

"B. THE LOWER COURT ERRED IN DETERMINING AS A MATTER OF LAW THAT
APPELLANT HAD NOT SHOWN A CLAIM OF COMMON LAW NEGLIGENCE
AGAINST APPELLEE DEA [SIC] AS THE INSTALLER OF THE CLOSER ON THE
DOOR WHICH INJURED APPELLANT.

"C, THE LOWER COURT ERRED IN DETERMINING THAT APPELLANT HAD NOT
SHOWN A CLAIM OF NEGLIGENCE PER SE AGAINST APPELLEES FOR
VIOLATION OF THE AMERICAN WITH DISABILITIES ACT."

L

We will address appellant's first and third assignments of error together. Appellant argues that the
39
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trial court erred in granting summary judgment when it determined that appellant failed to establish
either a common law or a per se negligence claim pursuant to a violation of the ADA.

The standard of review of a grant or denial of summary judgment is the same for both a trial court

- and an appellate court. Lorain Natl. Bank v. Saratoga Apts. (1989), 61 Ohio App.3d 127, 129, Summary

judgment will be granted if "the pleading, depositions, answers to interrogatories, written admissions,
affidavits, transcripts of evidence in the pending case, and written stipulations of facts, if any, *** show
that there is no genuine issue as to any material fact" and, construing the evidence most strongly in favor
of the non-moving party, reasonable minds can only conclude that the moving party is entitled to
judgment as a matter of law." Civ.R. 56(C).

The existence of a duty in a negligence action is generally a question of law for the court to
determine. Mussivand v. David (1989), 45 Ohio St.3d 314, 318. However a breach of that duty, ie.,
whether a defendant properly discharged his duty of care, is normally a question for the trier of fact.

Commerce & Industry Ins. Co. v. Toledo (1989), 45 Ohio St.3d 96, 98.

In this case, appellant claims that a violation of the ADA constitutes evidence of either negligence
per se or negligence. The ADA, 42 U.S.C. Sections 12101, et seq., was enacted to eliminate
discrimination against individuals with disabilities. 42 U.S.C. Section 12101(b). A person is considered
to be disabled under the ADA if that individual: 1) has a physical or mental impairment that
substantially limits one or more major life activities; 2) has a record of such impairment; or 3) is
regarded as having such an impairment. 42 U.8.C. Section 12102(2)(A)-(C).

The trial court was "unconvinced" that appellant is "disabled” as defined by the ADA. That
conclusion is erroneous, as the court focused only on the first ADA criteria, saying that appellant had
not proven that she was "substantially limited" in her activities. Appellant, however, has a "record of
impairment" since she receives government disability compensation because of her multiple sclerosis
and is, thus, "disabled" as defined by the ADA. Therefore, in our view, appellee is a member of the class
of persons protected by the ADA.

Title ITI of the ADA requires that public business establishments remove architectural barriers or
offer alternative methods of providing disabled persons with access to goods, services, and facilities. See
42 U.S.C. Sections 12181(a) and (b)}(2). The requirements of the ADA for building accessibility have
been incorporated into the Ohio Basic Building Code ("OBBC") and the Ohio Administrative Code
("OAC"). See Chio Adm.Code 4112-5-06.

A violation of the ADA is not negligence per se because it requires a determination of whether
certain acts are reasonable under the specific circumstances of each case. See Berge v. Columbus
Community Cable Access (1999), 136 Ohio App.3d 281, 313-314, citing to Hurst v. Ohio Dept. of
Rehab. & Corr. (1995), 72 Ohio St.3d 325, 327 and Westervelt v. Rooker (1983), 4 Ohio St.3d 146, 147-
148, Likewise, violations of the ADA guidelines, as incorporated by the OAC and OBBC, are not
evidence of negligence per se since they are administrative rules. See Chambers v. St, Mary's School
(1998), 82 Ohio St.3d 563. However, such violations may be considered as evidence of negligence. Id.
at 568.

We now turn to the issue of whether or not appellant met her burden on summary judgment as to the
negligence claim against appellee In & Out Mart. The owner of a business premises owes an invitee a
duty of ordinary care to maintain the premises in a reasonably safe condition and to warn the invitee of
any Jatent dangers on the premises of which the owner had knowledge or should have had knowledge.
Paschal v. Rite Aid Pharmacy, Inc. (1985), 18 Ohio St.3d 203; Anderson v. Ruoff (1995), 100 Ohio
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App.3d 601, 605. One who invites the public onto its premises to transact business is not an insurer of
their safety. Paschal, supra, at 475. The occurrence of an injury to a business invitee does not give rise to
a presumption of negligence by the owner or occupier of the premises. Parras v. Std. Qil Co. (1953), 160
Chio St. 315, paragraph one of the syllabus.

Rather, Hability is predicated on an owner or occupier's superior knowledge of the specific condition
that caused injuries to a business invitee. Debie v. Cochran Pharmacy-Berwick, Ine. (1967), 11 Ohio
St.2d 38, 40; McGuire v. Sears, Roebuck & Co. (1996), 118 Ohio App. 3d 494, 497. The existence of a
duty of reasonable care depends upon the foreseeability of the injury. Menifee v. Ohio Welding
Products, Inc. (1984), 15 Ohio St.3d 75, 77. An injury is foreseeable when a reasonably prudent person
would have anticipated that an injury was likely to result from the performance or nonperformance of an
act. Mussivand v. David (1989), 45 Ohio St.3d 314, 320-21. The foreseeability of harm usually depends
on the defendant's knowledge of the hazard. Menifee, supra, at 77; see, also, Wright v. Goshen Twp.
(June 9, 1997), Clermont App. No. CA96-11-100, unreported.

Under Menifee and Wright, to impose a duty upon the market, appellant must show that In & Out
Mart had knowledge or should have known that the door was not calibrated correctly and that injury was
likely to result from this defect. The facts of this case, even when construed in a light most favorable to
appellant, do not support such a finding. No other accidents or complaints occurred involving the door
and appellant herself used the door numerous times without incident. In & Out Mart had the door
repaired by a third party and had no notice that the repair may not have been within ADA standards or
that injury might be foreseeable. Under these circumstances, the trial court properly found that because
In & Out Mart had no notice of any hazardous condition, no duty arose. Therefore, the trial court
" properly granted summary judgment as to appellant's negligence claim since material questions of fact
do not remain in dispute, and appellee is entitled to judgment as a matter of law.

Accordingly, appellant's first (A) and third (C) assignments of error are not well-taken.

II.

Appellant, in her second (B) assignment of error, asserts that the trial court erred in granting
summary judgment in favor of appellee, DAE, Inc.

An independent contractor who negligently creates a dangerous condition on real property may not
be relieved of liability for injuries to third parties sustained as a result of those dangerous conditions,
See Simmers v. Bentley Constr. Co. (1992), 64 Ohio St.3d 642, The contractor is liable to all those who
may foreseeably be injured by the structure if he fails to disclose dangerous conditions known to him or
when the work is negligently done. Jackson v. Franklin (1988), 51 Ohio App.3d 51, 53.

In this case, appellee DAE, Inc., holding itself out to be a repairer/installer of door closers, owed
appellant the duty of ordinary care not to negligently perform the installation of the closer or leave the
premises in a dangerous condition. Since evidence was presented that DAE, Inc. installed but did not
calibrate the door closer, there is a question of fact as to whether DAE's acts constituted negligence in
the fulfillment of its duty to appellant. Therefore, since material questions of fact remain in dispute,
appellee DAE, Inc. was not entitled to summary judgment.

Accordingly, appellant's second (B) assignment of error is well-taken.

The judgment of the Lucas County Court of Common Pleas is affirmed in part and reversed in part,
and remanded for proceedings consistent with this decision. Court costs of this appeal are assessed to
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appellees.
JUDGMENT AFFIRMED IN PART AND REVERSED IN PART.
James R. Sherck, J., Richard W. Knepper, J. CONCUR. George M. Glasser, J., dissents.

GLASSER, J., dissenting. I must respectfully dissent from that part of the majority opinion that finds
appellant's second assignment of error well-taken. I do not believe that the evidence before the frial court
supports a finding that there is a question of fact as to whether DAE's acts constituted negligence in the
fulfillment of its duty to appellant.

The evidence reveals that on the date that the door closer was installed, which was substantially prior
to appellant's injury, DAE exercised ordinary care in performing the installation and did not leave the
premises in a dangerous condition.

This conclusion is supported by the testing of the door closer after it was installed and the length of
time that passed without any complaint by users of the door prior to appellant's injury. As to the testing
of the door closer, although the installer did not calibrate the opening and closing of the door in the
scientific manner that might be utilized by one with an engineering background which is suggested by
the opinion, his testing of the door subsequent to the installation was reasonable and appropriate
pursuant to his experience in the installation of door closers,

Therefore, 1 would find that the trial court properly granted the motion for summary judgment in
favor of DAE, Inc., and affirm the judgment of the Lucas County Court of Common Pleas.

© Lawriter Corporation. All rights reserved.

The Casemaker™ Online database is a compilation exclusively owned by Lawriter Corporation. The database
is provided for use under the terms, notices and conditions as expressly stated under the online end user license
agreement to which all users assent in order to access the database.
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Ohio App. LEXIS 6075 (Ohic Ct. App., Jackson County,
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DISPOSITION: JUDGMENT AFFIRMED.

CASE SUMMARY:

PROCEDURAL POSTURE: Appellant executrix
sought review of the judgment of the Jackson County
Common Pleas Court (Ohio), which granted summary
judgment to appellees, a motel and a builder, seeking to
recover for injuries the executrix's husband sustained
when he tripped and fell over a stair on the motel's prop-
erty, on the ground that the stair presented an open and
obvigus danger.

OVERVIEW: The executrix and her husband stopped at
the motel. The motel assigned them a room that required
the husband, who suffered from emplhysema and carried
an oxygen tank, to climb two steps to reach the room
because no handicap accessible room was available. As
the husband crossed the second step, he fell and suffered
a broken hip. The court held that summary judgment was
properly granted to appellees because no genuine issue
of fact remained as to whether the stairs presented an
open and obvious danger as the height of the stairs and
the lack of a handrail were readily observable, and noth-
ing concealed the height of the stairs or the lack of a
handrail. The fact that the husband was tired and re-

quired an oxygen tank did not qualify as "attendant cir-
cumstances” because they were not conditions that were
within the motel's control. Further, the court rejected the
execulrix's contention that the riser height of the stairs
and the lack of a handrail constituted violations of the
Ohio Basic Building Code (OBBC), prectuding summary
judgment, Though courts were split over the issue, the
court held that an OBBC violation did not negate appli-
cation of the open and obvious doctrine.

OUTCOME; The court affirmed the judgment of the
trial court.

CORE TERMS: summary judgment, handrail, stair,
obvious danger, invitee, hazard, attendant, motel, negli-
gence per se, landowner, height, riser, administrative
rule, genuine issue, moving party, breached, occupier,
genuine, matier of law, oxygen tank, duty of care, duty to
warn, issue of material fact, nonmoving party, sidewalk,
building code, entitied to judgment, reasonable minds,
initial burden, property owner

LexisNexis(R) Headnotes

Civil Procedure > Summary Judgment > Appellate Re-
view > Standards of Review

Civil Procedure > Appeals > Standards of Review > De
Novo Review

[HN1JWhen reviewing a frial court summary judgment
decisions, appellate courts must conducts a de novo re-
view. Accordingly, an appellate court must independ-
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ently review the record to determine if summary judg-
ment was appropriate and need not defer to the trial
court's decision. Thus, in determining whether a trial
court properly granted a summary judgment motion, an
appellate court must review the Civ. R. 36 summary
judgment standard, as well as the applicable law.

Civil Procedure > Summary Judgment > Standards >
General Overview
[HN2]See Civ. R. 56(C).

Civil Procedure > Summary Judgment > Standards >
Creneral Overview

[HN3]Pursuant to Civ. R. 56(C), a trial court may not
award summary judgment unless the evidence demon-
strates that: (1) no genuine issue as to any material fact
remains to be litigated; (2) the moving party is entitled to
judgment as a matter of law; and (3) reasonable minds
can come to but one conclusion, and after viewing such
evidence most strongly in favor of the nonmoving party,
that conclusion is adverse to the party against whom the
motion for summary judgment is made.

Civil Procedure > Summary Judgment > Burdens of
Production & Proof > Movanis

Civil Procedure > Summary Judgment > Burdens of
Production & Proaf > Nenmovants

[HN4]Under Civ. R. 56, the moving party bears the ini-
tial burden of informing the tria! court of the basis for the
motion, and identifying those portions of the record that
demonstrate the absence of a material fact. The moving
party cannot discharge its initial burden under the rule
with a conclusory assertion that the nonmoving party has
no evidence to prove its case. Rather, the moving party
must specifically refer to the pleadings, depositions, an-
swers to interrogatories, written admissions, affidavits,
transcripts of evidence in the pending case, and writfen
stipulations of fact, if any, which affirmatively demon-
strate that the nonmoving party has no evidence to sup-
port the nonmoving party's claims. Civ. R. 56(C).

Civil Procedure > Summary Judgment > Burdens of
Production & Proof > Movants

Civil Procedure > Summary Judgment > Burdens of
Production & Proof > Nonmovanis

Civil Procedure > Summary Judgment > Standards >
Genuine Disputes

[HN5]Unless a movant on a motion for summary judg-
ment meets its initial burden of establishing that the
nonmovant has either a complete lack of evidence or has
an insufficient showing of evidence to establish the exis-

tence of an essential element of its case upon which the
nonmovant will have the burden of proof at trial, a trial
court shall not grant a summary judgment. Once the
moving party satisfies its burden, the nonmoving party
bears a corresponding duty to set forth specific facts
showing that there is a genuine issue for trial. Civ. R.
56(E). A trial court may grant a properly supported
summary judgment motion if the nonmoving party does
not respond, by affidavit or as otherwise provided in Civ.
R. 56, with specific facts showing that there is a genuine
issue for trial,

Civil Procedure > Sununary Judgment > Burdens of
Production & Proof > Absence of Essential Element of
Claim

[HN6]A successful negligence action requires a plaintiff
to establish that: (1) the defendant owed the plaintiff a
duty of care; (2) the defendant breached the duty of care;
and (3) as a direct and proximate result of the defendant’s
breach, the plaintiff suffered injury. If a defendant points
to evidence illustrating that the plaintiff will be unable to
prove any one of the foregoing elements and if the plain-
tiff fails to respond as Civ. R, 56 provides, the defendant
is entitled to judgment as a matter of law.

Torts > Premises Liability & Property > General Prem-
ises Liability > Duties of Care > Duty on Premises >
General Overview

[HN7Jn a premises liability case, the relationship be-
tween the owner or occupier of the premises and the in-
jured party determines the duty owed.

Torts > Premises Linbility & Property > General Prem-
ises Liability > Dangerous Conditions > Qbvieus Dan-
gers

Torts > Premises Liability & Property > General Prem-
ises Liability > Duties of Care > Duly on Premises >
Invitees > Business Invilees

[HNS]A business premises owner or occupier possesses
the duty to exercise ordinary care to maintain its prem-
ises in a reasonably safe condition, such that its business
invitees will not unreasgnably or unnecessarily be ex-
posed to danger, A premises owner or occupier is not,
however, an insurer of its invitees' safety. While the
premises owner must warn its invitees of latent or con-
cealed dangers if the owner knows or has reason to know
of the hidden dangers, invitees are expected to take rea-
sonhable precautions to avoid dangers that are patent or
obvious. Therefore, when a danger is open and obvious,
a premises owner owes no duty of care to individuals
lawfully on the premises. The underlying rationale is that
the open and obvious nature of the hazard itself serves as
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a warning. Thus, the owner or occupier may reasonably
expect that persons entering the premises will discover
those dangers and take appropriate measures to protect
themselves. The fact that a plaintiff was unreasonable in
choosing to encounter the danger is not what relieves the
property owner of liability. Rather, it is the fact that the
condition itself is so obvious that it absolves the property
owner from taking any further action to protect the plain-
tiff.

Torts > Negligence > Proof > Evidence > Province of
Court & Jury

Torts > Premises Liability & Property > General Prem-
ises Liability > Dangerous Conditions > Obvious Dan-
gers

[HN9]In most situations, whether a danger is open and
cbvious presents a question of law. Under certain cir-
cumstances, however, disputed facts may exist regarding
the openness and obviousness of a danger, thus rendering
it a question of fact. the issue of whether a hazardous
condition is open and obvious may present a genuine
issue of fact for a jury to review. Where only one conclu-
sion can be drawn from the established facts, the issue of
whether a risk was open and obvious may be decided by
the court as a matter of law. However, where reasonable
minds could differ with respect to whether a danger is
open and obvious, the obviousness of the risk is an issue
for the jury to determine,

Torts > Premises Liability & Property > General Prem-
ises Liability > Dangerous Conditions > Qbvious Dan-
gers

[HN10}The determination of whether a hazard is latent
or obvious depends upon the particular circumstatces
surrounding the hazard. In a given situation, factors may
include lighting conditions, weather, time of day, traffic
patterns, or activities engaged in at the time.

Torts > Premises Liability & Property > General Prem-
ises Liability > Dangerous Condifions > Obviouy Dan-
gers

[HN11]"Attendant circumstances” may create a genuine
issue of material fact as to whether a hazard is open and
obvious. An attendant circumstance is a factor that con-
tributes to the fall and is beyond the injured person's con-
trol. The phrase refers to all circumstances surrounding
the event, such as time and placs, the environment or
background of the event, and the conditions normally
existing that would unreasonably increase the normal
risk of a harmful result of the event. An "attendant cir-
cumstance” has also been defined to include any distrac-
tion that would come to the attention of a pedestrian in

the same circumstances and reduce the degree of care an
ordinary person would exercise at the time. Aftendant
circumstances de not include the individual's activity at
the moment of the fall, unless the individual's attention
was diverted by an unusual circumstance of the property
owner's making. Moreover, an individual's particular
sensibilities do not play a role in determining whether
attendant circumstances make the individual unable to
appreciate the open and obvious nature of the danger.
The law uses an objective, not subjective, standard when
determining whether a danger is open and obvious, The
fact that appellant herself was unaware of the hazard is
not dispositive of the issue. It is the objective, reasonable
person that must find that the danger is not obvious or
apparent.

Torts > Premises Liability & Property > (reneral Prem-
ises Liability > Dangerous Conditions > Obvious Dan-
gers

[HN12]Darkness is always a warning of danger, and may
not be disregarded.

Torts > Negligence > Proof > Violations of Law >
Safety Codes

Torts > Premises Liability & Property > General Prem-
ises Liability > Dangerous Conditions > Duty to Warn
Torts > Premises Liability & Property > General Prem-
ises Liability > Dangerous Conditions > Obvious Dan-
gers

[FIN13]Ohio Basic Building Code violations may be
considered in light of the circumstances, including
whether the condition was open and obvious to an in-
vitee. The fact that a condition violates the Code may
support the conclusions that the condition was dangerous
and that the landowner had breached its duty to its in-
vitee. However, such violations may be obvious and ap-
parent to an invitee. If the viclation were open and obvi-
ous, the open and obvious nature would obviate the duty
to warn.

Torts > Negligence > Proof > Violations of Law >
Safety Codes

Torts > Premises Liability & Property > General Prem-
ises Linbility > Dangerous Conditions > Obvious Dan-
gers

[HN14}Chambers v. St. Mary's School stands for the
proposition that a violation of an administrative regula-
tion is simply evidence that the premises owner breached
his or her duty of care and that this evidence should be
considered in light of the surrounding circumstances.
Chambers, however, does not stand for the proposition
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that a possible administrative violation prohibits the ap-
‘plication of the open-and-obvious doctrine.

Torts > Negligence > Proof > Vielations of Law >
Safety Codes

Torts > Premises Liability & Property > General Prem-
ises Liabifity > Dangerous Conditions > Qbvious Dan-
gers

[HN15]The Court of Appeals of Ohio, Fourth Appellate
District, Jackson County agree with those courts that
hold an Ohio Basic Building Code violation does not
negate application of the open and obvious doctrine.

COUNSEL: FOR APPELLANT: W, Kelly Lundrigan
and Emily Supinger, Cincinnati, Ohio.

FOR HOLLY HILL MOTEL, APPELLEE: Herman A.
Carson, Athens, Ohio.

FOR RODNEY MCCORKLE dba RODNEY
MCCORKLE BUILDER, APPELLEE; Kevin R. Bush
and Steven G. Carlino, Columbus, Ohio.

JUDGES: Peter B, Abele, Judge. Kline Harsha, J.: Con-
curs in Judgment Only. Kline, J.: Concurs in Judgment &
Opinion and Dissents in Part with Opinion,

OPINION BY: Peter B. Abele

OPINION
DECISION AND JUDGMENT ENTRY
ABELE, J.

[¥*P1] This is an appeal from a Jackson County
Common Pleas Court summary judgment in favor of
Holly Hill Motel, Inc. (Holly Hill) and Rodney
McCorkle dba Rodney McCorkle Builder (McCorkle),
defendants below and appellees herein,

[*P2] Dorothy Lang, executrix of the estate of Al-
bert Lang, plaintiff below and appellant herein, raises the
following assignment of error for review:

"THE TRIAL COURT ERRED IN
GRANTING SUMMARY JUDGMENT
TO DEFENDANT HOLLY HILL

MOTEL AND  THIRD  PARTY
DEFENDANT ROD  MCCORKLE
BUILDERS."

[*P3] On April 4, 1999, appellant and her husband,
Albert Lang, stopped at the Iolly Hill Motel. Appeliant
requested a handicap accessible room, but the motel ad-

vised that none was available. The motel assigned the
[**+2] Langs a room that required them to climb two
steps to reach the motel room. Appellant assisted her
husband, who suffered from emphysema and required an
oxygen tank, up the steps. As they crossed the second
step, her hugband fell and suffered a broken hip. In July
of 1999, Mr. Lang died from respiratory failure. Appel-
lant allepes that her husbhand's limited mobility following
his broken hip operation hastened his death.

[*P4] On April 6, 2004, appellant filed a complaint
against Holly Hill and alleged that her husband tripped at
the Holly Hill motel while traversing unusually high
steps that Jacked a handrail. She further averred that he
suffered a broken hip and that this injury subsequently
caused respiratory failure and his ultimate demise.

[*P5] Holly Hill filed a third-party complaint
against McCorkle and alleged that McCoerkle's negligent
construction proximately resulted in Mr. Lang's injuries,

[*P6] On November 5, 2004, McCorkle requested
summary judgment and asserted that appellant could not
identify the precise cause of her husband's fall. McCorkle
further argued that any hazards associated with the step
were open and obvious, which obviated him of a duty to -
warn. On January 19, 2003, Holly Hill [**3] also re-
quested summary judgment and raised essentially the
same arguments as McCorkle: (1) that the step presented
an open and obvious danger; and (2) that appellant could
not identify what caused her husband to fall.

[*P7] In response, appellant asserted that in her
deposition she stated that her husband tripped on the
step, She argued that she need not establish to an abso-
lute certainty what caused the fall, but need only produce
evidence so that a jury could reasonably infer that "the
defect complained of caused the fall." Appellant further
disputed appellees' arguments that the step presented an
open and obvious danger. She contended that the riser
height was not readily discoverable and that while the
lack of a handrail was apparent, the need for one was not.
Appellant argued that if a handrail had been in place, it
may have prevented her husband's fall.

[*P8] The tria! court granted McCorkle and Holly
Hill summary judgment. It determined that because ap-
peltant could not state with certainty what caused her
husband to fall, she could not establish the cause of his
fall.

[*P9] On December 15, 2005, we reversed and re-
manded the trial-court's judgment. See Lang v. Holly
Hill, Jackson App. No. 05CAS6, 2005 Chio 6766, [**4]
‘We determined that the trial court improperly concluded
that appellant failed to identify the cause of her fall. We
also declined, however, to address the open and obvious
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doctrine because the trial court did not consider it as a
basis for granting summary judgment.

[*P10] On remand, appeliees requested summary
judgment and argued that the open and obvious doctrine
relieved them of the duty to warn. In particular, appellees
that any defect in the stairs and the lack of a handrail
were easily observable conditions and, thus, constituted
open and obvious hazards.

[*P11] Appellant asserted that the condition of the
stairs was not an open and obvious danger, She noted
that her expert stated in an affidavit that the riser was
2375 to 2.75 inches higher than permitted under the
Ohio Basic Building Code (OBBC). She contended that
the riser height was not easily discernible because (1} her
husband "was an elderly gentleman who carried an oxy-
gen tank"; (2) "the steps and sidewalk were all a uniform
color"; and (3) the fall occurred in the evening. Appellant
further argued that the lack of a handraii, while visually
apparent, was not an open and obvious danger. She as-
serts that neither she nor her husband [**3] recognized
the need for a handrail until her husband began climbing
the step and encountered the non-compliant riser. She
contends that if a handrail had been in place, her husband
could have stopped his fall.

[¥P12] On September 7, 2006, the trial court de-
termined that the stair presented an open and obvious
danger and granted appellees summary judgment. The
court explained:

"[Appellant] and her husband had sev-
eral feet in which to view the step before
attempting to traverse the step. [Appel-
lant] and her husband stepped from the
parking lot up onto a sidewalk which led
to the step in question, which was several
feet in front of them. There is no allega-
tion that the lighting was poor or that
there was any reason that [appellant] and
her husband were not able to discern the
step. * * * * Defendant had a step which
was higher than a normal step. However,
at the approach it was only a single step
which [appellant] and her husband would
have had ample opportunity to view and
decide whether to use the step or to take
whatever appropriate measures would be
necessary to protect themselves."

The court also rejected appellant’s argument that the
OBBC violation precluded summary judgment. This
appeal [**6] followed.

[*P13] In her sole assignment of error, appellant
contends that the trial court overruled appellees’ sum-
mary judgment, She asserts that the court erronecusly
concluded that the danger associated with the stairs was
open and obvious and argues that the dangerous nature of
the stairs was not easily discoverable due to the follow-
ing circumstances: (1) her husband was an elderly man
who carried an oxygen tank; (2) the steps and sidewalk
were a uniform color; (3) the fall occurred in the eve-
ning; and (4) her husband was tired from traveling all
day. Appellant contends that these circumstances consti-
tute "attendant circumstances” that create a jury question
as to whether the danger associated with the steps was
open and obvicus. Appellant further asserts that because
the riser height and the absence of a handrail constitute
violations of the OBBC, the violations create a genuine
issue of material fact as to whether the danger was open
and obvious.

[*P14] Initially, we note that [HN1]when review-
ing a trial court summary judgment decisions, appellate
courts must conducts a de novo review. See, e.g., Graf-
ton v. Chio Edison Co. (1896), 77 Ohio S5t.3d 102, 105,
1996 Ohio 336, 671 N.E.2d 241. Accordingly, an appel-
late [**7] court must independently review the record to
determine if summary judgment was appropriate and
need not defer to the trial court's decision. See Brown v,
Sciote Bd. of Commrs, (1993), 87 Ohio App.3d 704,
711, 622 N.E.2d 1153; Morehead v. Conley (1991), 75
Ohio App.3d 409, 411-12, 599 N.E.2d 786. Thus, in de-
termining whether a trial court properly granted a sum-
mary judgment motion, an appellate court must review
the Civ.R. 56 summary judgment standard, as well as the
applicable law.

[*P15] Civ.R. 56(C) provides, in relevant part, as
follows:

* % * [HN2]Summary judgment shall be
rendered forthwith if the pleadings, depo-
sitions, answers to interrogatories, written
admissions, affidavits, transcripts of evi-
dence in the pending case, and written
stipulations of fact, if any, timely filed in
the action, show that there is no genuine
issue as to any material fact and that the
moving party is entitled to judgment as a
matter of law. No evidence or stipulation
may be considered except as stated in this
rule. A summary judgment shall not be
rendered unless it appears from the evi-
dence or stipulation, and only from the
evidence or stipulation, that reasonable
minds can come to but one conclusion and
that [**8] conclusion is adverse to the
party against whom the motion for sum-
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mary judgment is made, that party being
entitled to have the evidence or stipulation
construed most strongly in the party's fa-
vor,

[*P16] [HN3]Pursuant to that rule, a trial court
may not award summary judgment unless the evidence
demonstrates that: (1) no genuine issue as to any material
fact remains to be litigated; (2) the moving party is enti-
tled to judgment as a matter of law; and (3) reasonable
minds can come to but one conclusion, and after viewing
such evidence most strongly in favor of the nonmoving
party, that conclusion is adverse to the party against
whom the motion for summary judgment is made. See,
e.g., Vahila v. Hall (1997}, 77 Ohio §t.3d 421, 429-30,
1897 Ohio 259, 674 N.E2d 1164,

[*P17] [HN4JUnder Civ.R. 56, the moving party
bears the initial burden of informing the trial court of the
basis for the motion, and identifying those portions of the
record that demonstrate the absence of a material fact.
Vahila, supra; Dresher v. Burt (1996), 75 Ohio St3d
280, 293, 1996 Ohio 107, 662 N.E.2d 264, 273. The
moving party cannot discharge its initial burden under
the rule with a conclusory assertion that the nonmoving
party has no evidence to prove its case. See [**9] Kulch
v. Structural Fibers, Inc. {1997), 78 Chio St.3d 134, 147,
1997 Ohio 219, 677 N,E.2d 308, 318; Dresher, supra.
Rather, the moving party must specifically refer to the
"pleadings, depositions, answers to interrogatories, writ-
ten admissions, affidavits, transcripts of evidence in the
pending case, and written stipulations of fact, if any,"
which affirmatively demonstrate that the nonmoving
party has no evidence to support the nonmoving party's
claims. Civ.R. 56(C); Dresher, supra.

[*P18] [HNS5]"[Ulnless a movant meets its initial
burden of establishing that the nonmovant hag either a
complete lack of evidence or has an insufficient showing
of evidence to establish the existence of an essential ele-
ment of its case upon which the nonmovant will have the
burden of proof at trial, a trial court shail not grant a
summary judgment." Pennsylvania Lumbermens Ins.
Corp. v. Landmark Elec., Inc. (1996), 110 Ohic App.3d
732, 742, 675 N.E.2d 65. Once the moving party satisfies
its burden, the nenmoving party bears a corresponding
duty to set forth specific facts showing that there is a
genuine issue for trial. Civ,R. 56(E); Dresher, supra. A
trial court may grant a properly supported summary
judgment motion if the nonmoving [**10] party does
not respond, by affidavit or as otherwise provided in
Civ.R. 56, with specific facts showing that there is a
genuine issue for trial. Id.; Jackson v. Alert Fire & Safety
Equip., Inc. (1991), 38 Ohio St.3d 48, 52, 567 N.E.2d
1027.

[*P19] [HNG6]A successful negligence action re-
quires a plaintiff to establish that: (1) the defendant owed
the plaintiff a duty of care; (2) the defendant breached
the duty of care; and (3) as a direct and proximate result
of the defendant's breach, the plaintiff suffered injury.
See, e.g., Texler v. D.O, Summers Cleaners (1998), 81
Chio St. 3d 677, 680, 1998 Ohio 602, 693 N.E.2d 271;
Jeffers v. Olexo (1989), 43 Ohio St.3d 140, 142, 539
N.E.2d 614; Menifee v. Ohio Welding Products, Inc.
(1984), 15 Ohio St.3d 75, 15 Ohio B, 179, 472 N.E.2d
707. If a defendant points to evidence illustrating that the
plaintiff will be unable to prove any one of the foregoing
eletnents and if the plaintiff fails to respond as Civ.R. 56
provides, the defendant is entitled to judgment as a mat-
ter of law. See Feichtner v, Cleveland (1994), 95 Ohio
App.3d 388, 394, 642 N.E.2d 657; Keister v. Park Centre
Lanes (1981), 3 Chio App.3d 19, 3 Chio B. 20, 443
N.E.2d 532-A-0015.

[*P20] [HN7]In a premises liability case, the rela-
tionship between the [**11] owner or occupier of the
premises and the injured party determines the duty owed.
See, e.g., Gladon v. Greater Cleveland Regional Transit
Auth. (1996), 75 Ohio St.3d 312, 315, 1996 Ohio 137,
662 N.E.2d 287; Shump v. First Continental-Robinwood
Assocs. (1994), 71 Ohio St.3d 414, 417, 1994 Ohiv 427,
644 N.E2d 291. In the case at bar, the partics do not
dispute that appellant and her husband were business
invitees.

[*P21] [HNB]A business premises owner or occu-
pier possesses the duty to exercise ordinary care to main-
tain its premises in a reasonably safe condition, such that
its business invitees will not unreasonably or unnecessar-
ily be exposed to danger, Paschal v, Rite Aid Pharmacy,
Inc. (1985), 18 Ohio St.3d 203, 203, 18 Ohio B. 267, 480
N.E.2d 474. A premises owner or occupier is not, how-
ever, an insurer of its invitees' safety. See id. While the
premises owner must warn its invitees of latent or con-
cealed dangers if the owner knows or has reason to know
of the hidden dangers, see Jackson v. Kings Island
(1979), 58 Ohio St.2d 357, 358, 390 N.E.2d 810, invitees
are expected to take reasonable precautions to avoid
dangers that are patent or obvious. See Brinkman v. Ross
(1993), 68 Ohio 5t.3d 82, 84, 1993 Ohio 72, 623 N.E.2d
1175; Sidle v. Humphrey (1968}, 13 Ohio St.2d 45, 233
N.E.2d 589, paragraph one of the syllabus [**12].

[*P22] Therefore, when a danger is open and obvi-
ous, a premises owner owes no duty of care to individu-
als lawfully on the premises. See Armstrong v. Best Buy
Co., 99 Ohio St.3d 79, 788 N.E.2d 1088, 2003 Ohio
2573, at P3; Sidle v. Humphrey (1968), 13 Ohio St2d
45, 233 N.E.2d 589, paragraph one of the syllabus. The
vnderlying rationale is that "the open and obvious nature
of the hazard itself serves as a warning. Thus, the owner
or occupier may reasonably expect that persons entering
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the premises will discover those dangers and take appro-
priate measures to protect themselves." Armstrong, at P35,
"The fact that a plaintiff was unreasonable in choosing fo
encounter the danger is not what relieves the property
owner of liability. Rather, it is the fact that the condition
itself is so obvious that it absolves the property owner
from taking any further action to protect the plaintiff." Id.
at P13,

[*P23] [HN9]In most situations, whether a danger
is open and obvious presents a question of law. See Hal-
Towell v. Athens, Athens App. No. 03CA29, 2004 Ohio
4257, at P21; see, also, Nageotte v, Cafaro Co., Erie
App. No. E-04-15, 160 Ohio App. 3d 702, 2005 Ohio
2098, 828 N.E.2d 683. Under certain circumstances,
however, disputed [**13] facts may exist regarding the
openness and obviousness of a danger, thus rendering it a
question of fact. As the court explained in Klauss v,
Marc Glassman, Inc., Cuyahoga App. Neo. 84799, 2005
Ohio 1306, at P17-18:

"Although the Supreme Court of Ohio
has held that whether a duty exists is a
question of law for the court to decide, the
issue of whether a hazardous condition is
open and obvious may present a genuine
igsue of fact for a jury to review.

Where only cne conclusion can be
drawn from the established facts, the issue
of whether a risk was open and obvious
may be decided by the court as a matter of
law. Anderson v. Hedstrom Corp.
(S.D.N.Y.1999), 76 F. Supp. 2d 422, 441,
Vella v. Hyatt Corp. (3.D. MI 2001), 166
F. Supp. 2d 1193, 1198; see, also, Parsons
v. Lawson Co. (1989), 57 Ohio App.3d
49, 566 N.E.2d 698. However, where re¢a-
sonable minds could differ with respect to
whether a danger is open and obvious, the
obviousness of the risk is an issue for the
jury to determine. Carpenter v. Marc
Glassman, Inc. (1997), 124 Ohio App.3d
236, 240, 705 N.E.2d 1281; Henry v. Dol-
tar General Store, Greene App. No.2002-
CA-47, 2003 Ohjo 206; Bumgardner v.
Wal-Mart Stores, Inc, Miami App.
No.2002-CA-11, 2002 Ohio 6856."
[**14]

See, also, Olivier v. Leaf and Vine, Miami App.
No.2004CA35, 2005 Ohio 1910, at P31 ([HN10]"The
determination of whether a hazard is latent or obvious
depends upon the particular circumstances surrounding
the hazard, In a given situation, factors may include

lighting conditions, weather, time of day, traffic patterns,
or activities engaged in at the time.") (internal quotations
omitted).

{*P24] [HN11]"Attendant circumstances" may also
create a genuine issue of material fact as to whether a
hazard is open and obvious, Sge Cummin v. Image Mart,
Inc., Franklin App. No, 03AP- 1284, 2004 Ohio 2840, at
P8, citing McGuire v. Sears, Rogbuck & Co. (1996), 118
Ohio App.3d 494, 498, 693 N.E.2d 807. An attendant
circumstance is a factor that contributes to the fall and is
beyond the injured person's control. See Backus v. Giant
Eagle, Inc. (1996), 115 Ohio App.3d 155, 158, 684
N.E.2d 1273. "The phrase refers to all circumstances
surrounding the event, such as time and place, the envi-
ronment or background of the event, and the conditions
normally existing that would unreasonably increase the
normal risk of a harmful result of the event.” Cummin, at
P8, citing Cash v. Cincinnati (1981), 66 Ohio St.2d 319,
324, 421 N.E2d 1275, [**15] An "attendant circum-
stance” has also been defined to include any distraction
that would come to the attention of a pedestrian in the
same circumstances and reduce the degree of care an
ordinary person would exercise at the time." McGuire,
118 Ohio App.3d at 499,

[*P25] Attendant circumstances do not include the
individual's activity at the moment of the fall, unless the
individual's attention was diverted by an unusual circum-
stance of the property owner's making. See McGuire,
118 Ohio App.3d at 498. Moreover, an individual's par-
ticular sensibilities do not play a role in determining
whether attendant circumstances make the individual
unable to appreciate the open and obvious nature of the
danger. As the court explained in Goode v, Mt. Gillion
Baptist Church, Cuyahoga App. No. 87876, 2006 Chio
6936, at P25: "The law uses an objective, not subjective,
standard when determining whether a danger is open and
obvious. The fact that appellant herself was unaware of
the hazard is not dispositive of the issue. It is the objec-
tive, reasonable person that must find that the danger is
not obvious or apparent." Thus, we use an ocbjective
standard to determine whether the danger associated with
the stairs [**16] was open and obvious.

[*P26] In the case sub judice, we disagree with ap-
pellant that genuine issues of material fact remain as to
whether the stairs presented an open and obvious danger,
The height of the stairs and the lack of a handrail were
readily observable. See Early v. Damon's Restaurant,
Franklin App. No. 05AP-1342, 2006 Ohio 3311 (stating
that the lack of a handrail was an open and obvious haz-
ard); Nelson v. Sound Health Alternatives, Inc. (Sept. 6,
2001), Athens App. No. 01CA24, 2001 Ohio 2571 (hold-
ing that lack of handrail, uniformity of color between
steps and landing, and dimly lit stairs presented open and
obvious danger). Here, the landowner did nothing to
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conceal the height of the stairs or the lack of a handrail,
or to render those conditions unnoticeable or io other-
wise distract appellant and her husband.

[*P27] Further, none of the facts appellant raises as
"attendant circumstances” are conditions within the land-
owner's control. For example, the fact that her husband
was tired and required an oxygen tank were not within
the landowner's control. Cf. Isaacs v. Meijer, Inc., Cler-
mont App. No. CA20035-10-98, 2006 Ohio 1439 (stating
that the fact that appellant was carrying six boxes of fro-
zen dinners [**17] was clearly her choice and within her
control and did not prevent her from looking where she
was walking).

[*P28] Although appellant claims that it was "eve-
ning," she does not claim that the area was poorly lit.
Even if the area had been poorly lit, we note that
[HN12]"darkness is always a warning of danger, and
may not be disregarded.” McCoy v. Kroger Co,, Franklin
App. No. 05P7, 2005 Ohio 6965, at P14, see, also, Chap-
arro-Delvalle v. TSH Real Estate Invest. Co., Inc,
Lorain App. No. 05CA8712, 2006 Ohio 923; Storc v.
Day Drive Assocs. Ltd., Cuyahoga App. No, 86234,
2006 Ohio 561,

[*P29] Appeilant nevertheless asserts that the riser
height of the stairs and the lack of a handrail constituted
violations of the OBBC and that such violations preclude
summary judgment. Ohio appellate courts are split on
this issue, however. The Second, Fifth, Eighth, and
Twelfth, districts hold that OBBC violations do not pre-
clude summary judgment, See Ahmad v, AK Steel Corp.,
Butler App. No. CA2006-04-84, 2006 Ohio 7031;
Kirchner v. Shooters on the Water, Inc., 167 Ohio
App.3d 708, 2006 Ohio 3583, 856 N.E.2d 1026; Olivier
v. Leaf & Vine, Miami App. No.2004 CA 35, 2005 Ohio
1910; and Ryan v. Guan, Licking App.
No.2003CA00110, 2004 Ohio 4032. [**18] The First
and Tenth districts hold otherwise. See Christen v. Don
Vonderhaar Market & Catering, Hamilton App. No. C-
050125, 2006 Ohio 715; and Uddin v. Embassy Suites
Hotel, 165 Ohio App.3d 699, 2005 Ohio 6613, 848
N.E.2d 519, appeal allowed, 109 Ohio St. 3d 1455, 2006
Ohio 2226, 847 N.E.2d 5, and appeal dismissed as im-
providently allowed 113 Ohio St.3d 1249, 2007 Ohio
1791, 864 N.E.2d 638. The courts disagree on the inter-
pretation of the Ohio Supreme Court's holding in Cham-
bers v. 5t. Mary's School (1998), 82 Ohio St.3d 563,
1998 Ohio 184, 697 N.E.2d 198. In Chambers, the court
held that while the violation of an administrative rule did
not constitute negligence per se, it "may be admissible as
evidence of negligence.” Id. at syllabus.

[*P30] In concluding that Chambers does not mean
that an OBBC violation precludes summary judgment

under the open and obvious doctrine, the Olivier court
explained:

"* * * * In Chambers v. St. Mary's
School, 82 Ohio St.3d 563, 1998 Ohio
184, 697 N.E.2d 198, the supreme court
addressed whether a violation of the
OBBC may constitute negligence per se,
The court explained the differsnce be-
tween negligence and negligence per se,
stating: ""The distinction between negli-
gence and [**19] 'negligence per se' is
the means and method of ascertainment.
The first must be found by the jury from
the facts, the conditions and circum-
stances disclosed by the evidence; the lat-
ter is a violation of a specific requirement
of law or ordinance, the only fact for de-
termination by the jury being the commis-
sion or omission of the specific act inhib-
ited or required." * * * Negligence per se
is tantamount to strict liability for pur-
poses of proving that a defendant
breached a duty.'! Id. at 565-66, 697
N.E2d 198 (quoting Swoboda v. Brown
(1935), 129 Ohio 5t. 512, 522, 245 Ind.
71, 196 N.E.2d 274). The supreme court
held that violations of the OBBC do not
constitute negligence per se, but that they
may be admissible as evidence of negli-
gence, ¥ * ¥ ¥

The Chambers court was not asked to
address the open and obvious doctrine,
and it did not do so. Yet, the supreme
court recognized that strict compliance
with a multitude of administrative rules
was 'virtually impossible' and that treating
violations as negligence per se would, in
effect, make those subject to such rules
the insurer of third parties who are
harmed by any violation of such rules.
Chambers, 82 Ohio St.3d at 568, 697
N.E.2d 198. [**20] In a footnote, the su-
preme court noted that it would be virtu-
ally impossible for a premise owner to
strictly comply with the requirement
mandating the removal of snow from
steps without reference to exceptions or a
reasonableness standard. In our view, the
supreme court has implied that
[HNI3]building code violations may be
considered in light of the circumstances,
including whether the condition was open
and obvious to an invitee. The fact that a
condition violates the building code may
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support the conclusions that the condition
was dangerous and that the landowner had
breached its duty to its invitee. However,
such violations may be obvious and ap-
parent to an invitee. In our judgment, if
the violation were open and obvious, the
open and obvious nature would 'obviate[]
the duty to warn.' See Armstrong, 99 Ohio
5t.3d at 80, 788 N.E.2d 1088; see Ryan v.
Guan, Licking App. No. 2003CAl10,
2004 Ohio 4032 [2004 WL 1728519} (the
open and obvious doctrine applied, de-
spite the fact that the plaintiff had lost her
balance on a curb ramp flare that was one
and one-half times steeper than allowed
by the applicable building codes); Duncan
v, Capitol South Comm. Urban Redev.
Corp., Franklin App. No. 02AP-633, 2003
Ohio 1273 [**21] (unreasonably high
curb was an open and obvious danger);
see also Quinn v. Montgomery Cty. Educ.
Serv. Ctr.,, Montgomery App. No. 20596,
2005 Ohio 808 (open and obvious doc-
trine applied to defect in the sidewalk,
which municipality had a duty to maintain
under R.C. 2744.02(B){(3)).

Id. at P28,
[*P31]

In Francis v. Showcase Cinema Eastgate,

[defendant's] duty and breach of duty, and
that summary judgment was improperly
granted.

Id. at P10,

[¥*P32] In Uddin, the Tenth District explained its
rationale as follows:

"When we are considering a motion for
summary judgment, to ignore a party's
purported violation of an administrative
rule that is supported by some evidence
would vitiate the legal significance of an
administrative rule. For instance, in a case
wherein summary judgment is sought and
application of the open- and-obvious rule
is disputed, if a defendant's purported vio-
lation of the administrative code that was
supported by some evidence were ig-
nored, a party could violate an administra-
tive rule, thereby possibly endangering
public safety, yet be insulated from liabil-
ity because such a violation constituted an
open- and-obvious condition."

[*P33] As Judge Christley noted in her dissent in
Uddin, the Chambers court did not explore the open and
obvious doctrine. She noted:

155 Ohio App.3d 412, 2003 Ohio 6507, 801 N.E.2d 535,
the court determined that under Chambers, an OBBC
violation raises a genuine issue of material fact as to the
landowner's duty and prevents a defendant from asserting
the "open and obvious" defense to eliminate the exis-
tence of a duty or breach of duty, The court explained:

" * % % [HN14]Chambers stands for the
proposition that a violation [*¥*23] of an
administrative regulation is simply evi-
dence that the premises owner breached
his or her duty of care and that this evi-

"[While the Supreme Court of Ohio has
reaffirmed the principle that a landowner
owses no duty to protect an invitee from
open and obvious dangers, it has also held
that violations of the OBBC are evidence
that the owner has breached a duty to the
invitee. In this case, [defendant] suggests
that this court should simply ignore the
evidence of the OBBC violation, but we
believe it would be improper to do so. To
completely disregard the OBBC violation
as a nullity under the open-and-obvious
doctrine would be to [**22] ignore the
holding in Chambers and to render the
provisions of the OBBC without legal
significance, We hold, then, that the evi-
dence of the OBBC violation raised a
genuine issue of material fact regarding

dence should be considered in light of the
surrounding circumstances, Chambers,
however, does not stand for the proposi-
tion that a possible administrative viola-
tion prohibits the application of the open-
and-obvious doctrine."

Id. at P68, (Christley, J., concurring in part and dissent-
ing in part).

[*P34] We [HNI15]agree with those courts that
hold an OBBC violation does not negate application of
the open and obvious doctrine. As the Olivier court noted
and as Judge Christley stated in her dissent, the Cham-
bers court did not address the open and obvious doctrine,
Thus, we do not belicve that Chambers stands for the
propogition that an OBBC violation always precludes
summary judgment.
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[*P35] Accordingly, based upon the foregoing rea-
sons, we overrule appellant's sole assignment of error
and affirm the trial court's judgment.

JUDGMENT AFFIRMED.,
DISSENT BY: Kline [In Part]

DISSENT
Kline, J., Dissenting in part.

[*P36] I concur in judgment and opinion as far as
the majority’s opinion relates to Holly Hill's motion for
summary judgment. However, I respectfully dissent to
the part of the opinion that addresses McCorkle's [*#24]

- motion for summary. judgment.

[*P37] Although appeflant (plaintiff below) ap-
peals the trial court's grant of summary judgment in favor

of McCorkle, in my view, we cannot address that deci-

sion because appeilant never directly asserted any claim
against McCorkle. McCorkle was a third-party defendant
in this action by virtue of the third-party complaint filed
by Holly Hill. Holly Hill, instead of appellant, alleged
that McCorkle negligently consiructed the stair at issue.

[*P38] Ohio Civ.R. 14(A) states "[a]t any time af-
ter commencement of the action a defending party, as a
third-party plaintiff, may cause a summons and com-
plaint to be served upon a person not a party to the action
who is or may be liable to him for all or part of the plain-
tiff's claim against him." Ohio courts state that "[i]f the
plaintiff chooses not to assert a claim against the third-
party defendant, the third-party defendant may be liable
only to the original defendant * * *, (Emphasis added.)
See Delano v. Ives, 40 F. Supp. 672, 673 (E.D. Pa,
1941)." Brukl v. Crispen, Lucas App. No. L-82-043,
1982 Ohio App. LEXIS 11843, citing In re Herman Can-
tor Corp . Bkrtey. Ct. E.D. Va. (1982), 17 B.R. 612, 613.
Because appellant in this case never asserted a cause
[**25] of action against McCorkle, her "notice of appeal

is not effective as to [him]." Id. As such, the only parties
properly before this court on appeal are appellant and
Holly Hill. Id,

[*P39] In addition, assuming the parties were prop-
erly before the court, 1 would find that, because
McCorkle did not own or control the property at issue
(the stair), he is not entitled to the benefits of the open
and obvious doctrine. See Simmers v. Bentley Constr.
Co. (1992), 64 Ohio St.3d 642, 644, 1992 Ohio 42, 597
N.E.2d 504 (stating one with no property interest in the
subject premises such as an "[ijndependent contractor
who creates a dangerous condition on real property is not
relieved of liability under the doctrine which exonerates
an owner or occupier of land from the duty to warn those
entering the property concerning open and obvious dan-
gers on the property™).

[#P40] Thus, I dissent in part.
JUDGMENT ENTRY

It is ordered that the judgment be affirmed and that
appellees recover of appellant costs herein taxed.

The Court finds there were reasonable grounds for
this appeal.

It is ordered that a special mandate issue out of this
Court directing the Jackson County Common Pleas Court
to carry this judgment into execution.

A certified [**26] copy of this entry shalf constitute
that mandate pursuant to Rule 27 of the Rules of Appel-
late Procedure.

Harsha, J.: Concurs in Judgment Only

Kline, J.: Concurs in Judgment & Opinion and Dis-
sents in Part with Opinion

For the Court
BY: Peter B. Abele, Judge
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CASE SUMMARY:

PROCEDURAL POSTURE: Plaintiff personal injury
victim sued defendant restaurant alleging that it had neg-
ligently maintained a hazardous condition by permitting
a high step to exist, along with deceptive lighting condi-
tions, that it had negligently failed to warn her of the
hazardous condition, and that the step violated the build-
ing code. The Miami County Court of Common Pleas
(Ohic) granted the restaurant's motion for summary
judgment. The victim appealed.

OVERVIEW: After finishing her meal, the victim at-
tempted to step down from the raised seating area and
fell, severely injuring her ankle. On appeal, the victim
argued that the trial court erred by excluding the portion
of her expert's opinion, in his affidavit, as to the cause of
the victim's fall. The appellate court held that the trial
court did not abuse its discretion when it excluded that
portion of the expert's affidavit. Although the trial court
could have concluded that the expert's opinion might
have been helpful to a jury (because it was based upon
his specialized knowledge of the building codes, struc-

tural engineering, safety, and construction safety), it.

could also have reasonably concluded that the jury could
easily have determined the cause of the victim's fall
without the aid of his affidavit, Further, the trial court did
not err in its conclusions that the Ohio Basic Building
Code did not preclude the application of the open and
obvious doctrine. The victim was necessarily on notice

of the height of the single step to the raised seating area
due to her prior use. She could not have taken her seat
and eaten in that area without successfully stepping onto
the platform.

OUTCOME: The judgment of the trial court was af-
firmed.

CORE TERMS: invitee, building code, platform, res-
taurant, summary judgment, hazard, seating, height,
handrail, negligence per se, stair, assignments of error,
display, prior use, step down, open-and-cbvious, eleva-
tion, lighting, breached, warn, lighting conditions, land-
owner, hazardous, trier of fact, artificial, descended,
staircase, ascended, latent, notice

LexisNexis(R) Headnotes

Evidence > Testimony > Experts > Admissibility
Evidence > Testimany > Experts > Helpfulness
Evidence > Testimony > Experts > Ultimate Issue
[HN1]Whether an individual may testify as an expert is
an issue for the trial court to determine pursuant to Ohio
R. Evid. 104(A), and the trial court's determination may
be overturned enly for an abuse of discretion. In order to
be admitted at trial, expert testimony must (1} relate to
scientific, technical, or other specialized knowledge; (2)
assist the trier of fact to understand the evidence or to
determine a fact in issue; (3) be relevant and material to
an issue in the case; and (4) have a probative value which
outweighs any prejudicial impact. Ohio R. Evid. 702,
402, and 403. The facts or data in the particular case
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upon which an expert bases an opinion or inference may
be those perceived by him or admitted in evidence at the

hearing, Ohio R. Evid. 703. Expert testimony is not in- _

admissible merely because it goes to an ultimate issue or
bolsters the victim's own testimony concerning the same
matters. Ohio R. Evid, 704. However, if the trier of fact
can understand the issues and the evidence and arrive at
a correct determination, expert testimony is unnecessary
and inadmissible.

Real Property Law > Torts > Trespass 10 Real Property
Torts > Premises Liability & Propertly > General Prem-
ises Liability > Dangerous Conditions > Duty to Main-
fain

Torts > Premises Liability & Property > General Prem-
ises Liability > Duties of Care > General Overview
[HN2]In Ohio, the status of the person who enters upon
the land of another (i.e., trespasser, licensee, or invitee)
continues to define the scope of the legal duty that the
landowner owes the entrant. Invitees are persons who
rightfully come upon the premises of another by invita-
tion, express or implied, for some purpose which is bene-
ficial to the owner. With regard to invitees, a landowner
has a duty to exercise ordinary care in maintaining its
premises in a reasonably safe condition in order to insure
that the invitee is not unnecessarily and unreasonably
exposed to danger. Although a business is not an insurer
of its invitees' safety, it must warn them of latent or con-
cealed dangers if it knows or has reason to know of the
hidden dangers.

Torts > Negligence > Duty > General Qverview
[HN31The existence of a duty is fundamental to estab-
lishing actionable negligence, without which there is no
legal liability.

Torts > Negligence > Duly > General Overview

Torts > Premises Liability & Property > General Prem-
ises Liability > Dangerous Conditions > Qbvious Dan-
gers

[BN4]A business has no duty to protect an invitee from
dangers that are known to such invitee or are so obvious
and apparent to such invitee that she may reasonably be
expected to discover them and protect herself against
them. The rationale behind the open-and-obvious doc-
trine is that the open-and-obvious nature of the hazard
itself serves as a warning. The open-and-obvious doc-
trine concerns the first element of negligence, whether a
duty exists. Therefore, the open-and-obvious doctrine
obviates any duty to warn of an obvious hazard and bars
negligence claims for injuries related to the hazard.

Torts > Premises Liability & Property > General Prem-
ises Liability > Dangerous Conditions > Obvious Dan-
gers

[HNS5]As a corollary to the open and obvious doctrine, it
has been recognized that there may be attendant circum-
stances which divert the individual's attention from that
hazard and excuse her failure to observe it. Thus, the
particular facts and circumstances must be examined to
determine whether a hazard is open and obvious.

Real Property Low > Zoning & Land Use > Building &
Housing Codes

Torts > Negligence > Proof > Evidence > General
Overview

Torts > Negligence > Proof > Violations of Law >
Safety Codes

[IIN6]The distinction between negligence and "negli-
gence per se" is the means and method of ascertainment.
The first must be found by the jury from the facts, the
conditions and circumstances disclosed by the evidence;
the latter is a violation of a specific requirement of law or
ordinance, the only fact for determination by the jury
being the commission or omission of the specific act
inhibited or required. Negligence per se is tantamount to
strict liability for purposes of proving that a defendant
breached a duty. The Ohio Supreme Court has held that
violations of the Chio Basic Building Code do not con-
stitute negligence per se, but that they may be admissible
as evidence of negligence.

Real Property Law > Zoning & Land Use > Building &
Housing Codes '

Torts > Premises Liability & Property > General Prem-
ises Liability > Dangerous Conditions > Obvious Dan-
gers :
Torts > Premises Liabllity & Property > General Prem-
ises Liability > Duties of Care > Duty on Premises >
Invitees > General Qverview

[HN7]Violations of the Ohio Basic Building Code may
be considered in light of the circumstances, including
whether the hazardous condition was open and obvious
to an invitee. The fact that a condition violates the build-
ing code may support the conclusions that the condition
was dangerous and that the landowner had breached its
duty to its invitee. However, such violations may be ob-
vious and apparent to an invitee. If the viplation were
open and obvious, the open and obvious nature would
obviate the duty to warn.
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Torts > Premises Liability & Property > General Prem-
ises Liability > Dangerous Conditions > Obvious Dan-
gers

[HM8]The determination of whethér 2 hazard is latent or )

obvious depends upon the particular circumstances sur-
rounding the hazard. In a given situation, factors may
include lighting conditions, weather, time of day, traffic
patterns, or activities engaged in at the time. Thus, the
determination requires a fact-intensive inquiry, and the
crucial inquiry is whether a customer exercising ordinary
care under the circumstances would have seen and been
able to guard him or herself against the condition.
Whether a hazard is "open and obvious" may involve
genuine issues of material fact requiring resolution at
trial,

Torts = Premises Liability & Property > General Prem-
ises Liability > General Overview

[HNO]Prior usage in itself is not conclusive of knowl-
edge of dangerous conditions unless knowledge of the
condition was essential to the success of the prior use.

COUNSEL: DAVID M. DEUTSCH, Dayton, Ohio,
Attorney for Plaintiff-Appellant.

FREDRIC L. YOUNG, Troy, Ohic, Attorney for Defen-
dant-Appellee.

JUDGES: WOLFF, J. FAIN J. and DONOVAN, I,
Concur.

OPINION BY: WOLFF

OPINION
WOLFF, I,

[*P1] Sandra Olivier appeals from a judgment of
the Miami County Court of Commeon Pleas, which
pranted Leaf & Vine's motion for summary judgment on
her claims of negligently maintaining a hazardous condi-
tion and negligent failure to warn. Olivier also appeals
from the court's prior order, which struck a portion of her
expert's affidavit.

[*P2] On January 15, 2002, Olivier went to the
Leaf & Vine restaurant, located at 108 West Main Street
in Troy, Ohio, to have lunch. She arrived with her friend,
Helen Willis, at approximately 11:45 am. As they en-
tered the restaurant, the pair walked betwegen two store-
front display areas, encased with floor-to-ceiling glass
windows.

[¥*P3] The hostess seated Olivier and Willis at the
table on an elevated platform located in the display area
to the right of the entrance. The small raised seating area

was approximately ten and three-quarters (10 3/4) inches
higher [**2] than the restaurant's main seating area, The
raised seating area had the same hardwood flooring as
the main seating area. There was no handrail, and there
were no lights or signs to indicate a change in elevation.

[*P4] Olivier and Willis both stepped up and took
their seats. After finishing their meals, Willis stepped
down from the raised seating area. When Qlivier at-
tempted to step down, she fell and severely injured her
left ankle.

[*P5] On October 3, 2003, Olivier filed suit against
Leaf & Vine, alleging that the restaurant had negligently
maintained a hazardous condition by permitting a high
step to exist along with deceptive lighting conditions,
and had negligently failed to warn her of the hazardous
condition. Olivier further alleged that the step violated
the building code, The restaurant sought summary judg-
ment on Olivier's claims. Olivier opposed the motion and
attached the affidavit of an expert, who opined that Oliv-
ier had likely sustained injuries due to the noncompliant
height of the platform, the changing lighting conditions
caused by the weather, the lack of artificial lighting at the
change of elevation, and the lack of visual cues and the
darkened area encountered [**3] by Olivier when she
descended the display area, Leaf & Vine filed a motion
to strike portions of the expert's affidavit, including his
opinions regarding the cause of Olivier's fall and the ap-
plicability of various building codes,

[*P6] On September 3, 2004, the trial court struck
the expert's opinion as to the cause of Olivier's fall but
overruled the motion to strike the expert's opinions re-
garding the Chio Basic Building Code ("OBBC"). Two
days later, the coust granted Leaf & Vine's motion for
summary judgment, concluding that the step down from
the platform was an open and obvious condition.

[*P7] Olivier raises three assignments of error on
appeal.

[*P8] "I. THE TRIAL COURT ERRED AS A
MATTER OF LAW BY AWARDING SUMMARY
JUDGMENT IN FAVOR OF THE DEFENDANT-
APPELLEE AFTER EXCLUDING THAT PORTION
OF EXPERT TESTIMONY PERTAINING TO THE
ULTIMATE ISSUE OF FACT."

[*P9] In her first assignment of error, Olivier
claims that the trial court erred in excluding paragraph 18
of the affidavit of her expert, Michael Wright.

[*P10] [HNI1]Whether an individual may testify as
an expert is an issue for the trial court to determine pur-
suant to Evid.R. 104(A), and the court's determination
may [**4] be overturned only for an abuse of discre-
tion. State v. Cartwright, Montgomery App, No, 18723,
2002 Ohio 539. In order to be admitted at trial, expert
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testimony must (1) refate to scientific, technical, or other
specialized knowledge; (2) assist the trier of fact to un-

derstand the evidence or to determine a fact in issue; (3) _

be relevant and material to an issue in the case; and (4)
have a probative value which outweighs any prejudicial
impact. EvidR, 702, 402, and 403; Stare v. Daws
(1994), 104 Ohio App.3d 448, 462, 662 N.E.2d 805.
"The facts or data in the particular case upon which an
expert bases an opinion or inference may be those per-
ceived by him or admitted in evidence at the hearing.”
Evid.R, 703; see Cartwright, supra. Expert testimony is
not inadmissible "merely because it goes to an ultimate
issue or bolsters the victim's own testimony concerning
the same matters." Cartwright, supra; Evid.R. 704. How-
gver, "if the trier of fact can understand the issues and the
evidence and arfive at a correct dstermination, expert
testimony is unnecessary and inadmissible." Daws , 104
Ohio App.3d at 462-63. [**5]

[¥P11] Paragraph 18 of Wright's affidavit states:

[*P12] "The Affiant further states, within the realm
of reasonable civil engineering probabilities, that Sandra
Olivier sustained injury on January 15, 2002, because of
defects in the premises as follows: the non-compliance
height of platform in the display area, at the elevation
change between the display area, and the standard floor,
the changing conditions created by the partly sunny day
in guestion, the lack of artificial lighting at the change in
elevation, the lack of visual cues and the darkened area
encountered by Sandra Olivier as she descended from the
platform in the display area, and the lack of a handrail."

[¥P13] The trial court excluded this evidence, rea-
soning:

[*P14] "The deposition testimony of Sandra Olivier
establishes she misjudged a step down and fell. The
Court doesn't believe such a common human event needs
an expert to opine the same to a jury, unless it involved
perception-reaction theories or statistics, neither of which
this expert will employ. In regard to the issue of causa-
tion, the expert adds nothing more than the Plaintiff and
his opinion is disregarded to that extent.”

[*P15] In our judgment, [**6] the trial court did
not abuse its discretion when it excluded paragraph 18 of
Wright's affidavit. Although the trial court could have
concluded that Wright's opinion might have been helpful
to a jury, because it was based upon his specialized
knowledge of the building codes, structural engineering,
safety, and construction safety, it could also have rea-
sonably concluded that the trier of fact could easily de-
termine the cause of Olivier's fall without the aid of his
affidavit.

[*P16] The first assignment of error is overruled.

[*P17] "II. THE TRIAL COURT ERRED AS A
MATTER OF LAW BY NOT CONSTRUING THE
EVIDENCE MOST  STRONGLY IN THE
APPELLANT'S FAVOR AND BY HOLDING THAT
THAT [SIC] THE APPELLEE WAS ENTITLED TO
SUMMARY JUDGMENT BECAUSE THE DEFECTS
IN THE PREMISES WERE OPEN AND OBVIOUS,

[*P18] "lII. THE TRIAL COURT ERRED AS A
MATTER OF LAW BY APPLYING THE OPEN AND
OBVIOUS DOCTRINE WHEN THE FACTS OF THE
CASE REVEAL THAT THE INJURY PRODUCING
CONDITIONS WERE IN VIOLATION OF THE OHIO
BUILDING CODE, WHICH FORBID A STEP
HIGHER THAN 7 INCHES AND REQUIRE A
HANDRAIL."

[*P19] In her second and third assignments of er-
ror, Olivier contends that the trial court erred in granting
summary [**7] judgment to Leaf & Vine on the ground
that the step was an open and obvious condition. She
asserts that the open and obvious doctrine does not apply
when the hazardous condition violates the OBBC. She
further asserts that the trial court did not construe the
evidence in her favor when it applied the open and obvi-
ous doctrine. Because the two assignments of error are
related, we will address them together.

[*P20] [HN21"In Ohio, the status of the person
who enters upon the land of another (i.e., trespasser, li-
censee, or invitee) continues fo define the scope of the
legal duty that the landowner owes the entrant." Gladon
v. Greater Cleveland Regional Transit Auth. (1996), 75
Ohio St.3d 312, 315, 1996 Ohio 137, 662 N.E.2d 287,
"Invitees are persons who rightfully come upon the
premises of another by invitation, express or implied, for
some purpose which is beneficial to the owner." Id,;
McManes v. Kor Group, Montgomery App. No, 19550,
2003 Ohio 1763, at P37, With regard to invitees, a land-
owner has a duty to exercise ordinary care in maintaining
its premises in a reasonably safe condition in order to
insure that the invitee is not unnecessarily and unrea-
sonably exposed [**8] to danger. Paschal v. Rite Aid
Pharmacy, Inc. (1985), 18 Ohio 5t.3d 203, 18 Ohio B.
267, 480 N.E.2d 474; Light v. Ohio Univ. (1986), 28
Ohio St.3d 66, 68, 28 Ohio B. 165, 502 N.E.2d 611;
Kidder v. The Kroger Co., Montgomery App. No. 20405,
2004 Ohio 4261, at P17. Although a business is not an
insurer of its invitees' safety, it must warn them of latent
or concealed dangers if it knows or has reason to know
of the hidden dangers. Jackson v. Kings Island (1979),
58 Ohio 5t.2d 357, 359, 390 N.E.2d 810.

[¥P21] [HN3]"The existence of a duty is funda-
mental to establishing actionable negligence, without
which there is no legal liability." Adelman v. Timman
(1997), 117 Ohio App.3d 544, 549, 650 N.E.2d 1332,
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[FIN4]A business has no duty to protect an invitee, such
as Olivier, from dangers "[that] are known to such in-

vitee or are so obvious and apparent to such invitee that

she may reasonably be expected to discover them and
protect herself against them." Paschal, supra; Kidder at
P7. "The rationale behind the [open-and-obvious] doc-
trine is that the open-and-obvious nature of the hazard
itself serves as a warning.' The [**9] open-and-obvious
doctrine concerns the first element of negligence,
whether a duty exists. Therefore, the open-and-obvious
doctrine obviates any duty to warn of an obvious hazard
and bars negligence claims for injuries related to the haz-
ard." Henry v. Dollar General Store, Greene App. No.
2002-CA-47, 2003 Ohio 206, at P7. The supreme court
reaffirmed the viability of the open and obvious doctrine
in Armstrong v. Best Buy Co., Inc, 99 Ohio St.3d 79,
2003 Ohio 2573, 788 N.E.2d 1083.

[¥P22] [HNS5]As a corollary to the open and obvi-
ous doctrine, we have recognized that there may be at-
tendant circumstances which divert the individual's atten-
tion from that hazard and excuse her failure to observe it.
1d. Thus, the particular facts and circumstances must be
examined to determine whether a hazard is open and
obvious. Id.

[*P23] We will first address Olivier's argument that
the open and obvious doctrine does not apply when the
condition violates the Ohio Basic Building Code
("OBBC™. At the outset, we - as did the trial court -
question whether the OBBC's requirement that stair ris-
ers not exceed seven inches in height is applicable to the
single step at issue. [**10] However, because Clivier's
expert has indicated that this provision of the OBBC
does apply, we will assume, arguendo, that the height of
the raised seating area violated the OBBC.

[¥*P24] Olivier maintaing that the existence of
building code violations constitutes strong evidence that
the restaurant breached its duty of care to her. She asserts
that the viclation of a building code or some similar
statutory violation is either considered evidence of negli-
gence or will support a finding of negligence per se, de-
pending upon the degree of specificity with which the
particular duty is stated in the statute. She thus asserts,
relying on Francis v. Showease Cinema Eastgate, 155
Ohio App.3d 412, 414, 2003 Ohio 6507, 801 N.E2d
533, that the open and obvious doctrine does not apply
when building code violations are present.

[*P25] We disagree. In Chambers v. St Mary's
School, 82 Ohio $t.3d 563, 1998 Ohio 184, 697 N.E.2d
198, the supreme court addressed whether a violation of
the OBBC may constitute negligence per se. The court
explained the difference between negligence and negli-
gence per se¢, stating: [HN6]™The distinction between
negligence and 'negligence [**11] per se' is the means

and method of ascertainment. The first must be found by
the jury from the facts, the conditions and circumstances
disclosed by the evidence; the latter is a violation of a
specific requirement of law or ordinance, the only fact
for determination by the jury being the commission or
omission of the specific act inhibited or required.’ ***
Negligence per se is tantamount to strict liability for pur-
poses of proving that a defendant breached a duty." Id. at
565-66 (quoting Swoboda v. Brown (1935), 129 Ohio S,
512, 522, 196 N.E. 274). The supreme court held that
violations of the OBBC do not constitute negligence per
se, but that they may be admissible as evidence of negli-
gence.

[¥*P26] In Franmcis, the First District interpreted
Chambers to indicate that an OBBC violation "showed
both that the defendant had a duty toward the plaintiff
and that the defendant breached that duty." Francis, 155
Ohic App.3d at 415, The Frgncis court then rejected the
application of the open and obvious doctrine when an
OBBC violation was at issue, reasoning:

[*P27} "Thus, while the Supreme Court of Chio
has reaffirmed the [**12] principle that a landowner
owes, no duty to protect an invitee from open and obvi-
ous dangers, it has also held that violations of the OBBC
are evidence that the owner has breached a duty to the
invitee. In this case, Showcase suggests that this court
should simply ignore the evidence of the OBBC viola-
tion, but we believe it would be improper to do so. To
completely disregard the OBBC violation as a nullity
under the open-and-obvious doctrine would be to ignore
the holding in Chambers and to render the provisions of
the OBBC without legal significance. We hold, then, that
the evidence of the OBBC violation raised a genuine
issue of material fact regarding Showcase's duty and
breach of duty, and that summary judgment was improp-
erly granted." Id. at 415-16.

[*P28] We disagree with the Francis court’s appli-
cation of Chambers. The Chambers court was not asked
to address the open and obvious doctrine, and it did not
do so, Yet, the supreme court recognized that strict com-
pliance with a multitude of administrative rules was "vir-
tually impossible” and that treating violations as negli-
gence per se would, in effect, make those subject to such
rules the insurer of [**13] third parties who are harmed
by any violation of such rules, Chambers, 82 Ohio St.3d
at 568, In a footnote, the supreme court noted that it
would be virtually impossible for a premise owner to
strictly comply with the requirement mandating the re-
moval of snow from steps without reference to excep-
tions or a reasonableness standard. In our view, the su-
preme court has implied that [HN7]bnilding code viola-
tions may be considered in light of the circumstances,
including whether the condition was open and obvious to
an invitee. The fact that a condition viclates the building
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code may support the conclusions that the condition was
dangerous and that the landowner had breached its duty

to its invitee. However, such violations may be obvious ..

and apparent to an invitee. In our judgment, if the viola-
tion were open and obvious, the open and obvious nature
would "obviate[] the duty to warn." See Armstrong, 99
Ohio St.3d at 80; see Ryan v. Guan, Licking App. No.
2003CA110, 2004 Ohio 4032 (the open and obvious
doctrine applied, despite the fact that the plaintiff had
lost her balance on a curb ramp flare that was one and
one-half times steeper than allowed [**14] by the ap-
plicable building codes); Duncan v. Capitol South
Comm. Urban Redev. Corp,, Franklin App. No. 02AP-
653, 2003 Ohio 1273 (unreasonably high curb was an
open and obvious danger); see alse Quinn v. Montgom-
ery Cty. Educ. Sérv. Ctr., Montgomery App. No. 20596,
2005 Ohio 808 (open and obvious doctrine applied to
defect in the sidewalk, which municipality had a duty to
maintain under R.C. 2744.02(B)(3)).

[¥P29] Accordingly, the trial court did not err in its
conclusions that the OBBC did not preclude the applica-
tion of the open and obvious doctrine and that the pres-
ence of building code violations do not require a denial
of summary judgment to the restaurant.

[*P30] We therefore turn to whether the step to the
raised seating area was an open and obvious hazard.

[*P31] [HN8]"The determination of whether a haz-
ard is latent or obvious depends upon the particular cir-
cumstances surrounding the hazard. In a given situation,
factors may include lighting conditions, weather, time of
day, traffic patterns, or activities engaged in at the time."
Leis v. Dayton Med. Imaging II, Ltd (July 30, 1999),
Montgomery App. No. 17684, 1999 Ohio App. LEXIS
3466 (quoting Green v. China House (1997), 123 Ohio
App-3d 208, 212, 703 N.E.2d 872). [**15] Thus, the
determination requires a fact-intensive inquiry, and the
crucial inquiry is whether "a customer exercising ordi-
nary care under [the] circumstances would have seen and
been able to guard him or hersell against the condition.”
Kidder at P10-11, We have recognized that whether a
hazard is "open and obvious" may involve genuine issues
of material fact requiring resolution at trial, Henry, supra,
at P14; Kidder at P19,

{*P32] In granting Leaf & Vine's motion for sum-
mary judgment, the trial court held:

[*P33] "In the present case, all the alleged O[B]BC
violations are open and obvious as is the condition.

[*P34] "Whether the Plaintiff knew the omission of
the same was a violation of O[B]BC is not the test. The
test is how the condition presents itself,

[*P35] "The condition in this case is that the plat-
form involves one large step up (and one large step down

when leaving). The condition is clear that there is no
handrail for this step, The condition is clear that the large
windows in front of the restaurant provide the light for
the area.

{*P36] "If this is a problem, there is nothing latent
about it.

[*P37] "The fact that plaintiff misjudged [**16] a
step is an unfortunate incident which occurs to everyone
at some time or another, with any size of step. But
clearly the platform height was an open and obvious
condition and not a dangerous condition."

[*P38] Olivier asserts, citing Shaw v. Central Oif
Asphalt Corp. (1981), 5 Ohio App.3d 42, 5 Ohio B. 45,
449 N.E.2d 3, that an invitee's previous use of a step
does not necessarity reveal the dangerous nature of the
step to the invitee. In Shaw, the court rejected the conten-
tion that a truck driver's prior use of stairs to a loading
platform gave the driver notice of the lack of a handrail
and the condition of one of the steps, which was bowed
out and bent. The court distinguished Leighton v. Hower
Corp. (1948), 149 Ohio St.72, 77 N.E.2d 600, and Raflo
v. Losantiville Country Club (1973), 34 Ohio St2d 1,
293 N.E.2d 202, both of which had held that the plaintiff
had notice of a single step which she had ascended suc-
cessfully but had tripped on while descending shortly
thereafter. The Shaw court reasoned:

[¥*P39] "In the case at bar, the fact that [plaintiff]
stood atop the platform demonstrated that he had knowl-
edge of the existence of the staircase. Without such
knowledge [**17] he would never have reached the
platform. But a distinction must be drawn between
knowledge of the existence of the staircase and knowl-
edge of its condition. Reaching the platform did not re-
guire that [plaintiff] have knowledge of the condition of
each step. Such detailed knowledge was not essential to
the successful negotiation of the staircase. Indeed, [plain-
tiff] could have continued to use the stairs without ever
learning that one was bent. Therefore, his prior use alone
does not demonstrate with the conclusiveness necessary
for summary judgment that [plaintiff] knew the condi-
tions of which he complains.” Shaw, supra, at 43.

[*P40] We have likewise held that [HNS]"prior us-
age in itself is not conclusive of knowledge of dangerous
conditions unless knowledge of the condition was essen-
tial to the success of the prior use." Seyler v. Starboard
Side Enters., Inc. (1993), Montgomery App. No. 13743,
1993 Ohio App. LEXIS 5358. In Sepler, the plaintiff
successfully traversed steps from a parking lot into
MacDigger's Pub. The steps did not comply with the
OBBC regarding the slope of the egress ramp, the size of
the landing, the slip-resistant material and the existence
of a handrail. When [**18] the plaintiff later attempted
to descend the same steps, she fell.
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[*P41] Following Shaw, we concluded that because
the plaintiff had admitted that she was aware of the lack

of a handrail, she knew of the dangers of traversing the .

steps without one. However, we noted that the plaintiff
had testified that she was not aware of the additional
defects in the steps and that "knowledge of the condition
of the steps was not essential to prior use in this case."
Thus, we reversed the trial court's grant of summary
judgment to the pub.

[*P42] Unlike the stairs in Shaw and Seyler, Oliv-
ier was necessarily on notice of the height of the single
step to the raised seating area due to her prior use. Oliv-
ier could not have taken her seat and eaten in that area
without successfully stepping onto the platform. We note
that Olivier has not claimed that she did not see the step
when she attempted to step down nor has she alleged that
she did not remember its location. To the contrary, Oliv-
fer testified during her deposition that her companion
descended the step while she was putting on her coat,
and that she was looking down the step immediately be-
fore she fell. 8he further testified [**19] that she saw
the floor, although noting that it was dark.

[*P43] Olivier claims that the lighting conditions
made it difficult for her to judge the height of the step
accurately, and thus the condition of the step was not
open and obvious. Olivier indicated that the sun had been
in her eyes, making it more difficult to judge the height
of the step, and she stated that there was no artificial
lighting to mark the change in elevation. Olivier analo-
gizes to Demock v. D.C. Entertainment & Catering, Inc.,
Wood App. No. WD-03-087, 2004 Ohio 2778, in which

the court denied summary judgment to the property own-
ers after the plaintift had fallen down a flight of dimly lit
stairs with no handrails, several building code violations,
and uniform-colored carpeting.

[*P44] Upon review of the photographs of the seat-
ing area, we see nothing to persuade us that the condition
was not open and obvious. Moreover, unlike the plaintiff
in Demock, who had fallen down a different set of stairs
than she had ascended, Olivier fell while trying to de-
scend the single-step that she had just ascended upon
arriving at Leaf & Vine. Although the lighting might
have affected whether the [**20] condition would have
been open and obvious had that been her first encounter
with the step, we cannot agree that Olivier was less
aware of the unusual height of the step upon her descent.
The fact that the restaurant appeared darker due to the
natural lighting should have caused her to take additional
care upon descending the step. The restaurant "had the
right to assume visitors to the restaurant would appreci-
ate a known risk and take action to protect themselves
accordingly." See Moses v. The Pour House Restaurant
(June 3, 1992), Wyandot App. No. 16-91-81, 1992 Chio
App. LEXIS 2825 (where plaintiff had to step up onto
the elevated platform in restaurant to sit at the table, the
step was an open and obvious hazard); Raflo, supra. .

[*P45] The second and third assignments of error
are overruled.

[*P46] The judgment of the trial court will be af-
firmed.

FAIN, J. and DONOVAN, J., concur.
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DISPOSITION:
Pleas affirmed.

Judgment of the Court of Commeon

CASE SUMMARY:

PROCEDURAL POSTURE: In a trip and fall case,
plaintiff pedestrians appealed a grant of summary judg-
ment in favor of defendants, an educational center and a
city, by the Montgomery County Common Pleas Court
(Ohio); the pedestrians claimed that Ohio Rev. Code
Ann. § 2744.02(B)(3) imposed liability irrespective of
their status and that they were public invitees to which
the center and the city owed a duty of ordinary care.

OVERVIEW: While passing in front of the educational
center on the public sidewalk, one of the pedestrians
tripped and fell on a severely deteriorated portion of the
sidewalk. The appellate court held that because the pe-
destrians were not on the sidewalk for any purpose re-
lated to the center or the city, they were licensees and not
invitees. In addition, the state of Ohio did not recognize
“public invitees." The record revealed no evidence of any
distractions or other attendant circumstances that would
have diverted the pedestrians' attention from the side-
walk. Therefore, they should have seen the crack at is-
sue, which was approximately four to five inches across
at its widest point and approximately three and one half
inches deep along the center, Because there was no genu-
ine issue of material fact that the condition of the side-

walk was an open and obvious danger, the city and the
center had no duty to the pedestrians under Ohio Rev,
Code Ann. §§ 2744.02(B)3), 723.01. Consequently, the
trial court properly granted their motion for summary
judgment.

OUTCOME: The judgment was affirmed.

CORE TERMS: sidewalk, invitee, licensee, public
sidewalk, abutting, summary judgment, repair, nuisance,
property owners, municipal, hazard, street, owe, open-
and-obvious, deteriorated, pedestrian, occupier, willful,
wanton, crack, walking, public grounds, duty of care,
duty to maintain, negligently failed, dangerous condition,
obvious danger, assignment of error, ordinary care, mu-
nicipality

LexisNexis(R) Headnotes

Real Property Law > Torts > Trespass to Real Property
Torts > Negligence > Duty > General Overview

Torts > Premises Liability & Property > General Prem-
ises Liability > Duties of Care > Duty on Premises >
Invitees > General Overview

[HN]In Ohio, the status of a person who enters upon the
land of another (i.e., trespasser, licensee, or inviteg) con-
tinues to define the scope of the legal duty that the land-
owner owes the entrant. Invitees are persons who right-
fully come upon the premises of another by invitation,
express or implied, for some purpose which is beneficial
to the owner.

60
Page 1



2005 Ohio 808, *; 2005 Ohio App. LEXIS 850, **

Torts > Negligence > Duty > General Overview

Torts > Premises Liability & Property > General Prem- :

ises Liability > Dangerous Conditions > Duty 1o Muain-
tain

Torts > Premises Liability & Property > General Prem-
ises Liability > Duties of Care > Duty on Premises >
Invitees > General Overview

[HN2]With regard to invitees, a landowner has a duty to
exercise ordinary care in maintaining its premises in a
reasonably safe condition in order to insure that the in-
vitee was not unnecessarily and unreasonably exposed to
danger.

Torts > Premises Liability & Property > General Prem-
ises Liability > Dufies of Care > Duty on Premises >
Licensees

[HIN3]In a general premises liability context, a licensee is
one who enters upon the premises of another, by permis-
sion or acquiescence and not by invitation, for his own
benefit or convenience.

Torts > Negligence > Duiy > General Overview

Torts > Premises Liability & Properly > General Prem-
ises Liability > Dangerouns Conditions > General Over-
view

Torts > Premises Liability & Property > General Prem-
ises Liability > Duties of Care > Duty orn Premises >
Licensees

[HN4]A property owner owes a licensee no duty except
to refrain from wanton or willful conduct that is likely to
injure him and to exercise ordinary care after discovering
him to be in peril. Furthermore, the licensee should not
be exposed to hidden dangers, pitfalls, or obstructions
created by the property owner's active negligence.

Torts > Negligence > General Overview

[HN5]In a negligence context, willful conduct involves
an intent, purpose, or design to injure. Wanton conduct
occurs when one fails to exercise any care whatsoever
toward those to whom he owes a duty of care, and his
failure occurs under circumstances in which there is
great probability that harm will result.

Toris > Premises Liability & Property > General Prem-
ises Ligbility > Duties of Care > Duly on Premises >
Invitees > Public Invitees

[HN6]In a general premises liability context, a public
invitee is a person who is invited to enter and remain on

land as a member of the public for a purpose for which
the land is held open to the public.

Torts > Premises Liability & Property > General Prem-
ises Llability > Duties of Care > Duty on Premises >
Invitees > Public Invitees

[HN7]In a general premises liability context, the Su-
preme court of Ohio has declined to adopt the public
invitee standard, stating that the economic (or tangible)
benefit test has long been recognized in order to distin-
guish the status of an invitee from that of a licensee.

Toris > Premises Liability & Property > General Prem-
ises Liability > Duties of Care > Duty on Premises >
Invitees > Public Invitees

[HN8]In a general premises liability context, the Re-
statement's definition of "public invitee" has never been
adopted by the Supreme Court of Ohio. The Supreme
Court thus has required a tangible or economic benefit to
the owner or occupier of the land in order for a visitor to
be an invitee.

Governments > Local Governments > Claims By &
Against

Governments > Local Governments > Employees &
Officials

Toris > Public Entity Liabillty > Liability > General
Overview

[HN9]See Ohio Rev. Code Ann. § 2744.02(B)(3).

Torts > Premises Liability & Property > General Prem-
ises Liability > Duties of Care > Duty off Premises >
Sidewalks & Streets

[HN10]In a general premises liability context, a sidewalk
on a public street is presumed to be under the control of
the municipality.

Torts > Public Entity Liability > Liability > General
Overview

[HN11]Ohic Rev. Code Ann. § 723.01, an analogous
statute to Ohioc Rev. Code Ann. § 2744.02(B)(3), grants
to a municipal corporation special power to regulate the
use of the streets.

Governments > Public Improvements > Bridges &
Roads

Torts > Public Entity Liability > Liability > General
Overview

[HN12]See Ohio Rev. Code Ann. § 723.01.
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Governments > Local Governments > Claims By &
Against

Governments > Public Improvements > Bridges &
Rouads

Real Property Law > Toris > Nuisance > General Over-
view

[HN13}A municipality has a statutory duty to maintain
the sidewalks within the municipality and, under both
Ohio Rev. Code Ann. §§ 2744.02(B)(3) and 723.01, the
municipality could be held liable if a defect that causes
injury amounts to a nuisance.

Torts > Premises Liability & Property > General Prem-
ises Liability > Dangerous Conditions > General Over-
view

Torts > Premises Liability & Property > General Prem-
ises Linbility > Defenses > General Overview

Torts > Premises Liability & Property > General Prem-
ises Liability > Duties of Care > Duly off Premises >
Sidewalks & Streets

[FIN14]Generally, an owner of land abutting a sidewalk
is not liable for injuries to pedestrians on a sidewalk.
There are three exceptions to this rule: (1} if a statute or
ordinance imposes a specific duty to keep the sidewalk
abutting the property in good repair; (2} if by affirmative
acts the property owner created or negligently main-
tained the defective or dangerous condition; or (3) the
property owner negligently permitted the defective or
dangerous condition to exist for some private use or
benefit, :

Real Property Law > Torts > General Overview

Torts > Premises Liability & Property > General Prem-
ises Liability > Duties of Care > Duly off Premises >
Sidewalks & Streets

[HN15]In a general premises liability context, Chio Rev.
Code Ann. § 723.011 allows municipal corporations to
require, by ordinance, that the owners and occupants of
abutting lots and lands shall keep the sidewalks, curbs,
and gutters in repair and free from snow or any nuisance.

Torts > Negligence > Duify > General Overview

Torts > Premises Liability & Property > General Prem-
ises Liability > General Overview

[HN16]Although Dayton, Chio, has passed improvement
resolutions such that individual property owners may be
required to construct or repair specific sidewalks, curbs,
or gutters, these resolutions do not create a general duty
upon all owners or occupiers of real estate in the City to
maintain and repair the sidewalks abutting their property,

Governments > Local Governinents > Claims By &
Against

Torts > Negligence > Duty > General Overview

Torts > Premises Liability & Property > General Prem-
ises Liability > Duties of Care > Duily off Premises >
Sidewalks & Sireets

[HN17]In a general premises liability context, a munici-
pal corporation does not insure against all accidents upon
the streets, sidewalks, or public grounds that it has a duty
to maintain.

Governments > Local Governinents > Claims By &
Against

Torts > Negligence > Duty > General Overview

Torts > Premises Liability & Property > General Prem-
ises Liability > Dangerous Conditions > Obvious Dan-
gers

[HN18]In a general premises liability context, a city has
no duty to protect individuals against hazards on its
property that are open and obvious.

Governments > Local Governments > Claims By &
Aguainst

Torts > Negligence > Duty > General Overview

Torts > Premises Linbility & Property > General Prem-
ises Liability > General Overview

[HN19]In a general premises liability context, a city has
no duty to pedestrians for open and obvious defects that
ordinary, reasonable care would have detected and al-
lowed the avoidance of the defect by the pedestrian,

Torts > Premises Liability & Property > General Prem-
ises Liability > Dangerous Conditions > Obvious Dan-
gers

[HN20]In a general premises liability context, the ration-
ale behind the open-and-obvious doctrine is that the
open-and-obvious nature of the hazard itself serves as a
warning.

Torts > Negligence > Duty > General Overview

Torts > Pramises Liability & Property > General Prem-
ises Liability > Dangerous Conditions > Obvious Dan-

ers

f[—!NZ]]In a general premises liability context, the open-
and-obvious doctrine concerns the first element of negli-
gence, whether a duty exists. Therefore, the open-and-
obvious doctrine obviates any duty to warn of an obvious
hazard and bars negligence claims for injuries related to
the hazard.
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Torts > Negligence > General Overview

Torts > Premises Liability & Property > General Prem-
ises Liability > Dangerous Conditions > Obvious Dan-
gers

[HN22]In a general premises liability context, there may
be attendant circumstances that divert an individual's
aftention from an open and obvious hazard and excuse
her failure to observe it. The particular facts and circum-
stances must be examined to determine whether a hazard
is open and obvious.
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JUDGES: WOLFF, J. BROGAN, P.J. and DONOVAN,
J., concur.

OFPINION BY: WOLFF

OPINION
WOLFF, L.

[*P1] Grace E. Quinn appeals from a judgment of
the Montgomery County Court of Common Pleas, which
granted the motions of the Montgomery County Educa-
tional Service Center ("ESC") and the City of Dayton for
summary judgment.

[*P2] The facts underlying this action are not in
dispute.

[*P3] At approximately 10:00 a.m. on September
21, 2002, Grace and John Quinn were walking home
after visiting their granddaughter's home. The homes are
a little more than a mile apart. On the day in question,
the Quinns decided to walk home via Arcadia Boulevard.
The Grant Learning Center is located at 4309 Arcadia
Boulevard in Dayton, Ohio, and is owned [**2] by the
Dayton Board of Education. ESC leases the facility from
the Board of Education. While passing in front of the
Grant Learning Center on the public sidewalk, Mrs.
Quinn tripped and fell on a portion of the sidewalk that
was severely deteriorated. Mrs, Quinn's left wrist and
forearm were injured by the fall.

[¥P4] On April 7, 2003, the Quinns brought suit
against ESC, alleging that ESC (1) had a duty under R.C.,

2744.02(B)(3) to maintain the sidewalk free from nui-
sance, (2) had negligently fajled to maintain the side-
walk, (3) had negligently failed to repair the deteriorated
portions of the sidewalk, and (4} had negligently failed to
warn of the dangerous condition. ESC has asserted that
neither ESC nor the Board of Education was responsible
for the public sidewalk abutting the property. ESC has
maintained that the City of Dayton had sole responsibil-
ity for the upkeep of that sidewalk. On October 30, 2003,
ESC filed a motion for summary judgment. ESC argued
that it did not owe the Quinas a duty under R.C.
2744 02(BY3) because it was not responsible for the
public sidewalk abutting the property, that the Quinns
were licensees [**3] rather than invitees, and that the
alleged defective condition was an open and obvious
danger. In November 2003, the Quinns moved to stay a
ruling on ESC's motion and to join the City of Dayton as
a defendant. The trial court granted the Quinns' motion.

[*P5] After ESC's motion had been fully briefed,
the trial court sustained ESC's meotion for summary
judgment. In its June 11, 2004, ruling, the court identi-
fied four issues: (1) whether ESC is a political subdivi-
sion that is immune from liability; (2) whether ESC was
the owner or merely the lessee of the property abutting
the public sidewalk; (3) whether the Quinns were licen-
sees or invitees; and {4) whether the condition of the
sidewalk was open and obvious. The court assumed, ar-
guendo, that ESC was not entitled to immunity and that it
was the owner of the property. It concluded, however,
that the Quinns had used the sidewalk as licensees, to
which property owners owe no duty except to refrain
from willful, wanton or reckless conduct. Finding that
the Quinng had failed to show any evidence of willful,
wanton or reckless conduct, the court granted ESC's mo-
tion for summary judgment.

{*P6] On June 24, 2004, the City of Dayton [**4]
also filed a motion for summary judgment, in which it
incorporated by reference ESC's motion. For the reasons
set forth in its June 11 decision, the court granted the
City's motion as well. The Quinns have filed a timely
appeal of both rulings.

[¥*P7] The Quinns raise one assignment of error on
appeal,

[*P§] "THE TRIAL COURT ERRED IN
SUSTAINING DEFENDANT-APPELLEES' MOTIONS
FOR SUMMARY JUDGMENT IN THAT PLAINTIFF-
APPELLANT, AS A PEDESTRIAN LAWFULLY ON
A PUBLIC SIDEWALK, WAS AN IMPLIED AND/OR
PUBLIC INVITEE RATHER THAN A LICENSEE."

[*P9] In their assignment of error, the Quinns
claim that the trial court erred, as a matter of law, when it
concluded that Mrs. Quinn had been a licensee. They
argue R.C, 2744,02(B)(3) specifically addresses the li-
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ability of political subdivisions with regard to public
sidewalks, and that the statute imposes liability irrespec-

tive of the passerby's status as a licensee, invitee, or tres- .

passer. The Quinns further argue that they were public
invitees to which ESC and the City of Dayton owed a
duty of ordinary care.

[*P10] We begin our analysis with whether the
Quinns were licensees or invitees when they were using
[**3] the public sidewalk.

[¥*P11] [HNI]"In Ohio, the status of the person
who enters upon the land of another (i.e., trespasser, li-
censee, or invites) continues to define the scope of the
legal duty that the landowner owes the entrant." Gladon
v. Greater Cleveland Regional Transit Auth. (1996), 75
Ohie 5t.3d 312, 315, 1996 Ohio 137, 662 N.E.2d 287.
"Invitees are persons who rightfully come upon the
premises of another by invitation, express or implied, for
seme purpose which is beneficial to the owner" Id.;
McManes v. Kor Group, Montgomery App. No. 19550,
2003 Ohio 1763, at P37. [HIN2]With regard to invitees, 2
landowner has a duty to exercise ordinary care in main-
taining its premises in a reasonably safe condition in
order to insure that the invitee was not unnecessarily and
unreasonably exposed to danger. Paschal v. Rite Aid
Pharmacy, Inc. (1985}, 18 Ohio St.3d 203, 18 Ohic B.
267, 480 N.E.2d 474; Light v. Ohio Univ. (1986), 28
Ohio St.3d 66, 68, 28 Ohio B. 165, 502 N.E.2d 611,
Kidder v. The Kroger Co., Montgomery App. No. 20405,
2004 Ohio 4261, at P7.

[*P12] In contrast, [HN3]a licensee is one who en-
ters upon the premises of another, by permission or [**6]
acquiescence and not by invitation, for his own benefit or
convenience. Light, 28 Ohio 5t.3d at 68; Richardson v.
Novak (Nov. 3, 1993), Montgomery App. No. 13947,
1993 Ohio App. LEXIS 5240. [HN4]A property owner
owes a licensee no duty except to refrain from wanton or
willful conduct which is likely to injure him and to exer-
cise ordinary care after discovering him to be in peril.
Gladon, 75 Ohio 8t.3d at 317; Richardson, supra, Fur-
thermore, the licensee should not be exposed to hidden
dangers, pitfalls or obstructions created by the property
owner's active negligence. Richardsor, supra; Cunning-
ham v. Stout (June 8§, 2001), Clark App. No. 2000 CA 72,
2001 Ohio App. LEXIS 2546. [HNS]"Willful conduct
‘involves an intent, purpose or design to injure.! Wanton
conduct occurs when one 'fails to exercise any care what-
soever toward those to whom he owes a duty of care, and
his failure occurs under circumstances in which there is
great probability that harm will result ***.™ McKinney v,
Hartz & Restle Realtors, Inc. (1987}, 31 Ohio St.3d 244,
246, 31 Ohip B, 449, 510 N.E.2d 386 (citations omitted).

[*P13] The Quinns argue that the trial court erred
in relying upon cases which have held that a passerby

[**7] on a public sidewalk is a licenses, not an invitee,
They, instead, rely upen the Restatement of Law 2d,
Torts (1965) § 332, which defines [HN6]a public invitee
as "a person who is invited to enter and remain on land
as a member of the public for a purpose for which the
land is held open to the public." The Quinns assert that
the supreme court adopted the Restatement's concept of a
public invitee in Brady v. Consolidated Rail Corp.
(1988), 35 Ohio St.3d 161, 519 N.E.2d 387.

[*P14] We disagree. In Provencher v. Ohio Dept.
of Trans. (1990), 49 Ohio 5t.3d 265, 551 N.E.2d 1257,
the supreme court addressed whether users of a highway
rest area were public invitees. Addressing the definition
of a public invitee as set forth in the Restatement, the
court noted that the standard dispensed with the require-
ment that some type of benefit be conferred on the prop-
erty's owner or occupier before a visitor could be consid-
ered an invitee. Id. at 267. [HN7]The court declined to
adopt the public invitee standard, stating "the economic
(or tangible) benefit test has long been recognized in this
court in order to distinguish [*#8] the status of an invitee
from that of a licensee." Id. at 266. In doing so, the
Provencher court explicitly stated that [HN2]"the Re-
statement's definition of 'public invitee' has never been
adopted by this court." Id, at 267. The supreme court
thus has required a tangible or economic benefit to the
gwner or occupier of the land in order for a visitor to be
an invitee. See also Heffern v. Univ. of Cincinnati Hosp.
(2001), 142 Ohio App.3d 44, 52, 753 N,E.2d 951.

[*P15] In the present case, the Quinng acknowl-
edge that they were walking along a public sidewalk on
their way home from their granddaughter's house. They
have not claimed that they were on the sidewalk for any
purpose related to ESC or that they were on the sidewalk
for any purpose which was beneficial to ESC or the City
of Dayton. Accordingly, the Quinns were licensees and
not invitees.

[*P16] The Quinns claim that R.C. 2744.02(B)(3)
renders ESC and the City of Dayton liable notwithstand-
ing their status as users of the property. R.C,
2744.02(B)(3) provides:

[*P17] [HN9]"Subject to sections 2744.03 [**9]
and 2744.05 of the Revised Code, a political subdivision
is liable in damages in a civil action for injury, death, or
loss to person or property allegedly caused by an act or
omission of the political subdivision or of any of its em-
ployees in connection with a governmental or proprietary
function, as follows:

[*P18] "(3) Except as otherwise provided in section
3746.24 of the Revised Code, political subdivisions are
liable for injury, death, or loss to person or property
caused by their failure to keep public roads, highways,
streets, avenues, alleys, sidewalks, bridges, aqueducts,
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viaducts, or public grounds within the political subdivi-
sions open, in repair, and free from nuisance ***."

[*P19] Although the sidewalk abuts a property —

which is leased by a political subdivision, ESC and the
City of Dayton do not have identical duties with respect
to the sidewalk at issue. [HN10]A sidewalk on a public
street is presumed to be under the control of the munici-
pality.Eichorn v. Lustig’s, Inc. (1954), 161 Ohio St. 11,
13, 117 N.E.2d 436, 52 Ohio Op. 467; Fodor v. City of
Strongsville, Cuyahoga App. No. 84287, 2004 Ohio
6021, at P19, [**10] [HNI11]R.C. 723.01, an analogus
statute to R.C. 2744.02(B)(3), grants to a municipal cor-
poration "special power to regulate the use of the
streets." The statute further reads: [HN12]"Except as
provided in section 5501.49 of the Revised Code, the
legislative authority of a municipal corporation shall
have the care, supervision, and control of the public
highways, streets, avenues, alleys, sidewalks, public
grounds, bridges, aqueducts, and viaducts within the mu-
nicipal corporation, and the municipal corporation shall
cause them to be kept open, in repair, and free from nui-
sance.”" Id. Thus, [HN13]the City of Dayton has a statu-
tory duty to maintain the sidewalks within the municipal-
ity and, under both R.C. 2744.02(B)(3) and R.C. 723.01,
the municipality could be held liable if a defect that
caused injury amounted to a nuisance. See Stein v. City
of Oakwood (May 8, 1998), Montgomery App. No,
16776, 1998 Ohio App. LEXIS 2066.

[*P20] [HN14]Generally, an owner of land abut-
ting a sidewalk is not liable for injuries fo pedestrians on
a sidewalk. Eichorn, supra; Pozniak v. Recknagel, Lorain
[¥*¥11] App. No. 03CA8320, 2004 Ohio 1753. There are
three exceptions to this rule; (1) if a statute or ordinance
imposes a specific duty to keep the sidewalk abutting the
property in good repair; (2) if by affirmative acts the
property owner created or negligently maintained the
defective or dangerous condition; or (3) the property
owner negligently permitted the defective or dangerous
condition to exist for some private use or benefit, King-
ston v. Austin Dev, Co, (Feb. 5, 1998), Cuyahoga App,
No. 72034, 1998 Ohio App. LEXIS 383 (citing cases).
[HN15IR.C. 723.011 allows municipal corporations to
require, by ordinance, "that the owners and occupants of
abutting lots and lands shall keep the sidewalks, curbs,
and gutters in repair and free from snow or any nui-
sance." Id. The City of Dayton, however, has not im-
posed a general duty upon owners and occupiers of land
to keep the sidewalks abutting the property in good re-
pair and free from nuisance. See Dayton Municipal Code
95.17 (requiring the owner or the occupant of real prop-
erty to keep the sidewalk abutting his premises free and
clear of snow and ice and to remove all accumulated
snow and ice within a reasonable time), Id. at 95.90
[**12] (specifying certain conditions as nuisances for

streets, alleys, sidewalks, or park strips); Id. at 95.91
(requiring the abatement of nuisances listed in 95.90).
[HN16]Altheugh the City has passed improvement reso-
lutions such that individual property owners may be re-
quired to construct or repair spacific sidewalks, curbs, or
gutters, these resolutions do not create a general duty
upon all owners or occupiers of real estate in the City to
maintain and repair the sidewalks abutting their property.
See Pozniak at P17-18,

[*P21] We agree with ESC that R.C. 2744.02{B)(3)
does not impose a duty upon that entity to repair and to
maintain the public sidewalks abutting the property at
issue. Although ESC acknowledges that it is a political
subdivision, ESC had no duty to maintain the public
sidewalks. In the absence of such a duty, it cannot be
liable under R.C. 2744.02(B)(3). Rather, ESC may only
be liable to the extent that it breached its common law
duty of care. Because the Quinns were licensees and they
have not presented evidence that ESC had acted willfully
or wantonly, the trial court properly granted summary
judgment in favor [**13] of ESC.

[*P22] Unlike ESC, the City of Dayton's potential
for liability is governed by R.C. 2744.,02(B)(3). The City
contends that it did not breach itz duty of care and thus
summary judgment in its favor was proper, because the
deteriorated sidewalk in front of the Grant Learning Cen-
ter was an open and obvious danger,

[*P23] [HN17]"[A] municipal corporation does not
insure against all accidents upon the streets, sidewalks,
or public grounds that it has a duty to maintain,” Stefn,
supra. [HN18]The city has no duty to protect individuals
against hazards on its property that are open and obvious,
See id, citing Sidle v. Humphrey (1968), 13 Ohio St.2d
45, 233 N.E2d 3589, paragraph one of the syllabus;
Pozniak at P14 [HN19]("A city has no duty to pedestri-
ans for open and obvious defects that ordinary, reason-
able care would have detected and allowed the avoidance
of the defect by the pedestrian."). "[HN20|The rationale
behind the [open-and-ohvious] doctrine is that the open~
and-obvious nature of the hazard itself serves as a warn-
ing.' [HN21]The open-and-obvious doctrine concerns the
first element of negligence, whether a duty exists, There-
fore, the open-and-obvious [**14] doctrine obviates any
duty to warn of an obvious hazard and bars negligence
claims for injuries related to the hazard." Henry v. Dollar
General Store, Greene App. No. 2002-CA-47, 2003 Ohio
206, at P7. We have recognized, however, [HN22]that
there may be attendant circumstances which divert the
individual's attention from that hazard and excuse her
failure to observe it. Id. The particular facts and circum-
stances must be examined to determine whether a hazard
is open and obvious. Id,
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- [*P24] According to the record, the Quinns were
walking along the public sidewalk in front of the Grant

Learning Center at approximately 10:00 a.m. Mrs, Quinn _

testified that it was "a pleasant day” and that the sidewalk
was dry. Mrs. Quinn did not recall any debris or shadows
on the sidewalk. She stated that there was no traffic and
that she had been looking ahead while she walked. Her
husband was walking a short distance behind her, The
record thus reveals no evidence of any distractions or
other attendant circumstances which would have diverted
Mrs. Quinn's attention from the sidewalk.

[¥*P25] Photographs of the sidewalk indicate that
the portion of sidewalk at issue was severely [**15]
deteriorated with spider cracks throughout. Several
cracks widened as they neared the edge. The crack at
issue was approximately four to five inches across af its
widest point and approximately three and one half inches

deep along the center. Although Mrs., Quinn may not
have focused on this particular crack as she walked
across that patch of sidewalk, we find nothing in the re-
cord to suggest that she should not have been expected to
see the hazard., See Gamby v. Fallen Timbers Enters.,
Lucas App. No. L-03-1050, 2003 Ohio 5184. Viewing
the evidence in the light most favorable to the Quinns,
we find no genuine issue of material fact that the condi-
tion of the sidewalk was an open and obvious danger.
Accordingly, the trial court properly granted summary
judgment in favor of the City of Dayton and ESC.

[*P26] The assignment of error is overruled.

[*P27] The judgment of the trial court will be af-
firmed.

BROGAN, P.J. and DONOVAN, J., concur.
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Judgment of the Court of Common

CASE SUMMARY;

PROCEDURAL POSTURE: Appellant slip-and-fali
victim sued appellees, a restaurateur and its landlord, for
negligence and premises liability. The Licking County
Court of Commeon Pleas (Ohio) granted appellees sum-
mary judgment; the victim sought review.

OVERVIEW: The victim approached the entrance
walkway to a restaurant and stepped onto the flared side
of a curb ramp, Upon stepping up to the curb, she lost
her balance and fell. She alleged that the ramp flare was
approximately one and one-half times steeper than re-
quired by the applicable building codes, that appellees
failed to place any warning sign, and that the hazard was
not open and cbvious. Therefore, she claimed, material
fact issues precluded summary judgment. The appeliate
court disagreed. Whether a condition was open and obvi-
ous was not a question for the jury, but a question of
duty, which was a question of law for the court to decide.
Thus, the issue was proper for summary judgment, Busi-
ness invitees entering the premises could ascertain the
ramp was sloped; therefore, the danger was open and
obvious, Appellees' failure to provide notice of the exact
slope degree of the curb ramp did not render the curb

ramp a latent, hidden danger. Accordingly, appellees
were properly granted summary judgment.

OUTCOME: The judgment was affirmed.

CORE TERMS: curb, ramp, hazard, summary judg-
ment, customer, invitee, latent, slope, duty to warn, ordi-
nary care, reasonably safe condition, hidden dangers,
complete bar, warning, nunc pro tunc, steep slope, res-
taurant, entrance, sloped, exact
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Toris > Premises Liability & Property > General Prem-
ises Liability > Dangerous Conditions > Obvious Dan-
gery

[HN1]The Ohio Supreme Court has noted the open and
obvious doctrine is not an issue related to causation, but
rather addresses a landowner's duty to persons injured on
the property. The rationale underlying the docirine is that
the open and obvious nature of the hazard itself serves as
a warning, and thus, the owner or occupier may reasona-
bly expect the persons entering the premises will dis-
cover the dangers and take appropriate measures to pro-
tect themselves. A shopkeeper owes a duty to its busi-
ness invitees to exercise ordinary care in maintaining the
premises in a reasonably safe condition, and has a duty to
warn of latent or hidden dangers. When the doctrine of
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open and obvious is applicable, it obviates the duty to
warn and acts as a complete bar to any negligence claim.
Whether a condition is open_and obvious is not a ques-
tion for the jury, but a question of duty, which is a ques-
tion of law for the court to decide. Thus, the issue is
proper for summary judgment.
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OPINION BY: William B. Hoffman

OPINION
Hoffman, P.J.

[*P1] Plaintiff-appellant Mildred L. Ryan appeals
the December 12, 2003 Judgment Entry of the Licking
County Court of Common Pleas, which granted sum-
mary judgment in favor of defendants-appellees Chun Fa
Guan and Indian Valley Plaza Ltd.

STATEMENT OF THE FACTS AND CASE

[*P2] On March 6, 2002, appellant visited Hong
Kong Super Buffet, a restaurant operated by appellee
Chun Fa Guan under a [ease from appellee Indian Valley
Plaza, Ltd. After parking her car and walking a short
distance to the curb of the building, appellant approached
the entrance walkway and stepped onto the flared side of
a curb ramp. Upen stepping up to the curb, appellant lost
her balance and fell, Appellant alleges the ramp flare was
approximately one and [**2] one-half times steeper than
required by the applicable building codes.

[*P3] Appellant brought this action alleging negli-
gence and premises liability against appellees for an eye
injury suffered as a result of the fall at the entrance of the
restaurant.

[#¥P4] On September 29, 2003, appellee Indian Val-
ley Plaza, Ltd. filed a motion for summary judgment. Via
Decision and Entry entered on December 12, 2003, the
Licking County Court of Common Pleas granted judg-
ment in favor of appellees. On December 18, 2003, the
trial court amended the entry via a Nunc Pro Tunc Deci-
sion and Entry.

[*P5] It is from the December 12, 2003 entry and
the December 18, 2003 nunc pro tunc entry appellant
now appeals raising as the sole assignment of error:

[*P6] "1. THE TRIAL COURT COMMITTED
PREJUDICIAL ERROR IN GRANTING APPELLEE'S
MOTION FOR SUMMARY JUDGMENT IN THAT
GENUINE ISSUES OF MATERIAL FACT EXISTED
AND APPELLEE WAS NOT ENTITLED TO
JUDGMENT AS A MATTER OF LAW.

[

[*P7] As a business invitee, appellees owed appel-
lant a duty of ordinary care in maintaining the premises
in a reasonably safe condition so as not to unreasonably
expose her and other customers to danger. However,
[**3] a business owner is not an insurer of a customer's
safety.

[*P8] Appeilant maintains the evidence clearly
demonstrates appellees failed to place any warning sign,
with respect to the illegally sloped curb ramp, prior to
appellant's fall. Appellant argues the hazard was not open
and obvious. Appellant asserts, even though the curb
ramp itself was open and obvious, the hazard presented
by the steep slope was not reasonably discernible. Appel-
lant maintaing the danger presented by the steep slope
was latent and hidden, not open and obvious. We dis-
agree.

[*P9] In Armstrong v. Best Buy Company, Inc., 99
Ohio St.3d 79, 2003 Ohio 2573, 788 N.E.2d 1088, the
Ohio Supreme Court affirmed the open and obvious doc-
trine in Ohio. In Armstrong, a customer fell and injured
himself on a shopping cart guard rail bracket. The Su-
preme Court articulated the certified question before it as
whether case law has abrogated the open and obvious
doctrine as a complete bar to recovery, and instead re-
quires courts to apply the principles of comparative neg-
ligence, {[HN1]The Supreme Court noted the open and
obvious doctrine is not an issue related to causation, but
rather addresses a landowner's duty to [**4] persons
injured on the property.

[*P10] The Supreme Court in Armstrong discussed
the ratipnale underlying the open and obvious doctrine.
The rationale is the open and obvious nature of the haz-
ard itself serves as a warning, and thus, the owner or
occupier may reasonably expect the persons entering the
premises will discover the dangers and take appropriate
measures to protect themselves. Armsirong at 80, citing
Simmers v. Bentley Construction Company (1992), 64
Ohio St.3d 642, 644, 1992 Ohio 42, 597 N.E.2d 504. The
court noted a shopkeeper owes a duty to its business in-
vitees to exercise ordinary care in maintaining the prem-
ises in a reasonably safe condition, and has a duty to
warn of latent or hidden dangers, Id. The court found
when the doctrine of open and obvious is applicable, it
obviates the duty to warn and acts as a complete bar to
any negligence claim. /d
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[*P11] Armstrong indicates whether a condition is
open and obvious is not a question for the jury, but a

question of duty, which is a question of law for the court .

to decide. Thus, the issue is proper for summary judg-
ment. :

[*P12] We find the hazard presented by the slope
was open and obvious, even though [**5] the exact de-
gree of the slope was unknown. Business invitees enter-
ing the premises could ascertain the ramp was sloped;
therefore, the danger was open and obvious, Appellees'
failure to provide notice of the exact slope degree of the
curb ramp does not render the curb ramp a latent, hidden
danger.

[*P13] Accordingly, the trial court did not error in
granting summary judgment in appellees’ favor,

[*P14] The judgment of the Licking County Court
of Common Pleas is affirmed.

By: Hoffiman, P.J.
Farmer, J. and

Wise, J. concur
JUDGMENT ENTRY

For the reasons stated in our accompanying Memo-
randum-Opinion, the judgment of the Licking County
Court of Common Pleas is affirmed. Costs assessed to
appellant.
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NOTICE:

[*1] THE LEXIS PAGINATION OF THIS
DOCUMENT IS SUBJECT TO CHANGE PENDING
RELEASE OF THE FINAL PUBLISHED VERSION.

PRIOR HISTORY:  APPEAL FROM JUDGMENT
ENTERED IN THE COMMON PLEAS COURT.
COUNTY OF LORAIN, OHIO. CASE NO. 94 CV
112661.

DISPOSITION:  The judgment of the trial court is
affirmed. Judgment accordingly.

CASE SUMMARY:

PROCEDURAL POSTURE: Appellant injured patron
sought review of the judgment of the Lorain County
Court of Common Pleas (Ohio}, which granted summary
judgment in favor of appellee tavern owenr in the vic-
tim's action to recover damages for the injuries that she
sustained when she fell from a flight of stairs that had no
hadnrail.

OVERVIEW: The patron allegedly was intoxicated
when she fell from the steps of a bar that did not have a
handrail. According to the patron's deposition testimony,
she snagged her foot on the steps causing her to lose her
balance, fall to the ground, and break her right ankle. The
trial court ruled in favor of the tavern owner. On review,
the court affirmed. The court held that an owner and oc-
cupier did not owe a duty to protect an invitee against
dangers known to the invitee or that were so obvious and

apparent to the invitee that he or she might reasonably be
expected to discover them and protect against them, The
patron, by simply glancing at the stairwell, could rea-
sonably discern the lack of a handrail. The patron tesii-
fied she did not observe a handrail and that she was suf-
ficiently intoxicated that she did not know if she paid
attention to the absence of a handrail. Her testimony
supported the absence of a genuine issue of material fact
because she could reasonably discover the lack of a
handrail. Consequently, the trial court did not err by
granting summary judgment,

OUTCOME: The court affirmed the judgment.

CORE TERMS: summary judgment, issues of material
fact, handrail, genuine, assignments of error, invitee,
intoxicated, stairs, duty owed, obvious danger, matter of
law, journal entry, negligence per se, occupier, owe,
building codes, deposition, per se, properly granied, dis-
cover, discern, safe, alcoholic beverages, improperly
granted, proximate cause, apprehensive, right-hand, ap-
preciate, afternoon, stairwell

LexisNexis(R) Headnotes

Civil Procedure > Summary Judgment > Appeliate Re-
view > General Overview

Civil Procedure > Summary Judgment > Standards >
General Overview

Civil Pracedure > Appeals > Standurdys of Review > De
Novo Review
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{HN1]When reviewing a trial court's grant of summary
Jjudgment pursuant to Ohio R. Civ. P. 56(C), an appellate

court applies the same standard as the trial court: whether

any genuine issue of material fact existed and whether
the moving party was entitled to judgment as a matter of
law.

Torts > Business Torts > General Overview

Torts > Negligence > Duty > General Overview

Torts > Premises Liability & Property > General Prem-
ises Liability > Duties of Care > Duty on Premises >
Invitees > Business Invitees

[HN2]An owner and occupier of a business owes an in-
vitee a duty of ordinary care in maintaining the premises
in a reasonably safe condition so that customers are nei-
ther unnecessarily nor unreasonably exposed to danger.
This duty, however, has limits. Thus, an owner and oc-
cupier does not owe a duty to protect an invitee against
dangers known to the invitee or that are so obvious and
apparent to the invitee that he or she may reasonably be
expected to discover them and protect against them. The
Supreme Court of Ohio reasoned that if the invitee is
aware of the danger, then normally the invitee would
protect him or herself against the danger. The knowledge
of the condition removes the sting of the unreasonable-
ness from any danger that lies in it, and obviousness may
be relied on to supply knowledge. If plaintiff happens to
be hurt by the condition, he is barred from recovery by
lack of defendant's negligence towards him, no matter
how careful plaintiff himself may have been.

Torts > Premises Liability & Property > General Prem-
ises Liability > General Qverview

[HN3]The Ohio Court of Appeals has held that when
appellant had knowledge of the condition at least equal
to that of appelles, the owner and occupier, appellee did
not breach any duty owed to appellant and, therefore, is
not puilty of actionable negligence as a matter of law.

Civil Procedure > Summary Judgment > Burdens of
Production & Proof > General Overview

Civil Procedure > Summary Judgment > Standards >
Genuine Disputes

Torts > Negligence > General Overview

[HN4]1In a negligence cause of action, the plaintiff bears
the burden of proving the defendant's duty, breach of that
duty, causation and damages. At the summary judgment
stage of litigation, the plaintiff must raise a genuine issue
of material fact as to these elements of the cause of ac-
tion. Failure to raise a genuine issue of material fact as to
any one of these elements requires the grant of summary
Jjudgment in favor of the defendant.

COUNSEL: APPEARANCES:

ANTHONY GIARDINI, Attorney at Law, 520 Broad-
way, Lorain, OH 44052 for Appellant,

ALEXANDER ANDREWS, Aftorney at Law, Bond
Court Bldg,, 1300 E, Ninth $t., Suite 900, Cleveland, OH
44114 for Appellee.

JUDGES: JOHN W. REECE, BAIRD, J., CONCUR,
QUILLIN, P. J., CONCURS SAYING:

OPINION BY: JOHN W. REECE

OPINION
DECISION AND JOURNAL ENTRY
Dated: May 15, 1996

This cause was heard upon the record in the trial
court. Each error assigned has been reviewed and the
following disposition is made:

REECE, Judge.

Plaintiff, Stephanie Ault, appeals from the grant of
summary judgment rendered by the Lorain County Court
of Common Pleas in favor of defendant, Dennis
Provenza. We affirm.

L

On August 14, 1993, Stephanie Ault and her com-
panion, Benjamin Smith, entered Boomer's Bar in Elyria,
Ohio after drinking most of the afternoon at two other
bars. Dennis Provenza [*2] was the owner of Boomer's
Bar, Wanda Fay Hamilton, a bartender on duty at the
time, testified in her affidavit that she observed Ault to
be intoxicated as she entered Boomer's. Ault claimed in
her affidavit that she, along with Smith, purchased alco-
holic beverages at Boomer's, Ault also admitted at depo-
sition that she had consumed several beers and several
shots of liquor known as "fire water” prior to her arrival
at Boomer's. Ault further admitted that she was a regular
patron of Boomer's.

After staying for a short period of time, Ault and
Smith left Boomer's through the back exit which led to
an alley. The exit door opened onto a platform to which a
flight of four steps was attached, The steps did not have a
handrail. According to Ault's deposition testimony,
Smith first proceeded down the steps in order to get to
the alley. Auit followed behind. As she climbed down,
she snagged her foot on the steps causing her to lose her
balance, fall to the ground and break her right ankle.
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At her deposition, Ault testified about the accident
as follows:

Q. Now, at the time that you began to walk down off —

the platform, on to the stairs, you were able to observe
that there was no handrail on [*3] the right-hand side of
the stairs; is that correct?

A. Yeah.

Q. And you were also aware of that from the occa-
sions that you would have looked into the -- into the al-

leyway --
A. Yes.

Q. - into the porch. Were you at all apprehensive or
concerned about going down the stairway when you
were going down it if it didn't have the -- handrailing --

A. L don't know if --
Q. -- on the right-hand side?

A. I don't know if I was or not. | went out that way
so | must not have been too apprehensive about going
that way.

Q. There had been -- in your life there have been
situations where you've noticed conditions that you be-
come aware of and have protected yourself from those
conditions; is that correct?

A. Yeah,

Q. In the instance that you went down these stairs,
you didn't have that type of feeling or concern; is that
correct?

A. I was intoxicated not just -- I don't know. I don't
even know that [ paid attention fo whether there was a
railing there or not.

Ault sued Provenza alleging that he failed to exer-
cise reasonable care to maintain the stairwell, She al-
leged that as a result of "defendant's failure to put the
stairs in a safe condition, Plaintiff was caused to fall off
the [*4] stairs when she attempted to use said stairs[.]"
Provenza moved the trial court for summary judgment.
Provenza argued that the lack of a handrail was an open
and obvious danger of which Ault was aware, Conse-
quently, he did not breach his duty to Ault. The trial
court granted summary judgment in favor of Provenza
rejecting Ault's argument that "the owner of a bar owes a
duty to patrons to make the bar premises 'injury proof
even for those who are so highly intoxicated when they
enter the premises that they cannot appreciate open and
obvious danger." Ault appeals from this judgment raising
three assignments of error.

IL

In her assignments of error, Ault contends that the
trial court improperly granted summary judgment be-
cause: (1) genuine issues of material fact still exist; (2)
Provenza violated state and city building codes and thus
committed negligence per se; and (3) Provenza's negli-
gence was a direct and proximate cause of her injuries.

A,

In her first assignment of error, Ault contends sum-
mary judgment was improper because genuine issues of
material fact still exist. Specifically, Ault contends that
she raised genuine issues regarding the establishment of
Provenza's [*3] duty to exercise reasonable care to keep
the stairway free from open and obvious danger. She
claims that she raised an issue of material fact concern-
ing her lack of awareness about the danger. She contends
that she was too intoxicated to appreciate the obvious
danger and consequently, Provenza cannot escape liabil-

ity.

[HN1]When reviewing a trial court's grant of sum-
mary judgment pursuant to Civ.R. 56(C), an appellate
court applies the same standard as the trial court: whether
any genuine issue of material fact existed and whether
the moving party was entitled to judgment as a matter of
law. Parenti v. Goodyear Tire & Rubber Co. (1990}, 66
Chio App. 3d 826, 829, 586 N.E.2d 1121.

In order to determine if the trial court properly
granted summary judgment in favor of Provenza, this
court must examine the duty owed by a business owner
to a business invites, [HN2]An owner and occupier of a
business owes an invitee a duty of ordinary care in main-
taining the premises in a reasonably safe condition so
that customers are neither unnecessarily nor unreasona-
bly exposed to danger. Paschal v. Rite Aid Pharmacy,
Inc. (1985), 18 Ohio St. 3d 203, 480 N.E.2d 474. This
duty, however, has limits. Thus, [*6] an owner and oc-
cupier does not owe a duty to protect an invitee against
dangers known to the invitee or that are so obvious and
apparent to the invitee that he or she may reasonably be
expected to discover them and protect against them.
Sidle v. Humphrey (1968), 13 Ohio St. 2d 45, 233 N.E.2d
589, paragraph one of the syllabus. The Supreme Court
of Ohio reasoned in Sidle that if the invitee is aware of
the danger, then normally the invitee would protect him
or herself against the danger. Id. at 48. As the court
stated, "The knowledge of the condition removes the
sting of the unreasonableness from any danger that lies in
it, and obviousness may be relied on to supply knowl-
edge. *** If plaintiff happens to be hurt by the condition,
he is barred from recovery by lack of defendant's negli-
gence towards him, no matter how careful plaintiff him-
self may have been." 1d., quoting 2 Harper & James, Law
of Torts, (1936), 1491,
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This court determines that no genuine issue of mate-
rial fact exists concerning whether Provenza breached his

duty to Ault, From the record before us, it is clear that _

the lack of a handrail is clearly visible to the observer.
First, the copies of photographs [*7] submitted by Ault
as exhibits support this. Second, the time of the accident
was afternoon thereby providing a clear view of the
staircase. Thus, an invitee, by simply glancing at the
stairwel], could reasonably discern the lack of a handrail.
Moreover, Ault's own testimony further supports the
absence of a breach of duty. She testified she did not
observe a handrail and that she was sufficiently intoxi-
cated that she did not know if she paid attention to the
absence of a handrail. Her testimeny supports the ab-
sence of a genuine issue of material fact because she
could reasonably discover the lack of a handrail. Conse-
quently, the trial court did not err by granting summary
judgment,

B.

In her second assignment of error, Ault argues that
she raised a genuine issue of material fact concerning
Provenza's commission of negligence per se. She con-
tends that Provenza, by not providing a handrail, viclated
both the City of Elyria Codified Ordinances and the State
of Ohio Building Code.

Assuming, arguendo, that Provenza was negligent
per se, this court's disposition of Ault's first assignment
of error governs the disposition of the second assignment
of error, We have determined [*8] that Provenza did not
breach his duty owed to Ault because she reasonably
could discern the absence of the handrail. In Wicichowski
v. Gladieux V. Enterprises, Inc. (1988), 54 Ohio App. 3d
177, 179, 561 N.E.2d 1012, [HN3]the court of appeals
held that "because appellant had knowledge of the condi-
tion *** at least equal to that of appellee [the owner and
occupier], appellee did not breach any duty owed to ap-
pellant and, therefore, is not guilty of actionable negli-
gence as a matter of law." The court of appeals reached
its determination based on the Supreme Court of Ohio
decision in Raflo v. Losantiville Country Club (1973), 34
Ohio St. 2d 1, 295 N.E.2d 202, In Raflo, the court upheld
the grant of summary judgment in favor of the owner of
the premises even when the parties stipulated to the
statutory violation because the plaintiff reasonably knew
of the danger, Id. at 4. Likewise, Ault knew of the dan-
ger, and as a consequence she cannot raise a genuine
issue of material fact about negligence per se. Therefore,
the trial court properly granted summary judgment in
favor of Provenza,

C.

In her third assignment of error, Ault argues that the
trial court improperly granted {*9] summary judgment

because she raised a genuine issue of material fact con-
cerning proximate cause. Ault contends Provenza proxi-
mately caused her injury because she was served alco-
holic beverages while intoxicated.

[HN4]In a negligence cause of action, the plaintiff
bears the burden of proving the defendant's duty, breach
of that duty, causation and damages. At the summary
judgment stage of litigation, the plaintiff must raise a
genuine issue of material fact as to these elements of the
cause of action. Failure to raise a genuine issue of mate-
rial fact as to any one of these elements requires the grant
of summary judgment in favor of the defendant, See
Wicichowski, 54 Ohio App, 3d at 179, In this case, this
court has determined that Provenza did not breach his
duty owed to Ault. Therefore, we need not reach the is-
sue of proximate cause.

1L

Accordingly, all of the appellant's assignments of er-
ror are overruled. The judgment of the trial court is af-
firmed.

Judgment accordingly.

The Court finds that there were reasonable grounds
for this appeal.

We order that a special mandate issue out of this
court, directing the County of Lorain Common Pleas
Court to carry this judgment [*10] into execution. A
certified copy of this journal entry shall constitute the
mandate, pursuant to App.R. 27,

Immediately upon the filing hereof, this document
shall constitute the journal entry of judgment, and it shall
be file stamped by the Clerk of the Court of Appeals at
which time the period for review shall begin to run,

App.R. 22(E).
Costs taxed to appellant.

Exceptions.

JOHN W. REECE
FOR THE COURT
BAIRD, J.

CONCUR
QUILLIN, P. J.
CONCURS SAYING:

CONCUR BY: QUILLIN

CONCUR

QUILLIN, P. J.
T3
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CONCURS SAYING:

Although I concur in the judgment, I cannot agree

that if a building code requires a handrail, and there is ~

none, an owner is absolved from liability as a matter of

law merely because the defect was open and obvious. In
such a situation the doctrine of comparative negligence
should apply. In other words, where one is negligent per
se such negligence should be compared with the fault of
the other party.
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JUNE SOUTHER, et al., Plaintiffs-Appellants, -vs- PREBLE COUNTY DISTRICT
LIBRARY, WEST ELKTON BRANCH, et al., Defendants-Appellees.

CASE NO, CA2005-04-006

COURT OF APPEALS OF OHIO, TWELFTH APPELLATE DISTRICT, PREBLE
COUNTY

2006 Ohio 1893; 2006 Ohio App. LEXIS 1745

April 17, 2006, Decided

PRIOR HISTORY: [**1] CIVIL APPEAL FROM
PREBLE COUNTY COURT OF COMMON PLEAS.
Case No, 03-CV-24316.

LexisNexis(R) Headnotes

Civil Procedure > Summary Judgment > Appellaie Re-
view > Standards of Review

Civil Procedure > Appeals > Standards of Review > De
Nove Review

[HN1]An appellate court reviews a trial court's decision
on a summary judgment motion de novo.

Civil Procedure > Summary Judgment > Burdens of
Production & Proof > Mavanis

Civil Procedure > Summary Judgment > Burdens of
Production & Proof > Nonmovants

Civil Procedure > Summary Judgment > Standards >
General Overview

[HN2]Summary judgment is proper where (1) there is no
genuine issue of material fact; (2) the moving party is
entitled to judgment as a matter of law; and (3) reason-
able minds can only come to a conclusion adverse to the
party against whom the motion is made, construing the
evidence most strongly in that party's favor, Ohio R, Civ.
P. 56(C). The moving party bears the initial burden of
informing the court of the basis for the motion, and dem-
onstrating the absence of a genuine issue of material fact.
Ohio R. Civ. P. 56(C). If the moving party meets its bur-
den, the nonmoving party has a reciprocal burden to set
forth specific facts showing a genuine issue for trial.
Ohio R. Civ. P, 56(E).

Torts > Negligence > Proaf > Elements

[HN3]In order to establish a claim in negligence, a plain-
tiff must have shown that the defendants owed the dece-
dent a legal duty of care, that this duty was breached, and
that this breach proximately caused the decedent's injury.

Governments > Local Governments > Claims By &
Against

Torts > Public Entity Liability > Immunity > Sovereign
TImmunity

[IIN4]Ohio Rev. Code Ann. ch. 2744 establishes a three-
tiered analysis for determining whether a political subdi-
vision is immune from tort liability. First, Ohio Rev.
Code Ann. § 2744.02(A)(1) provides that a political sub-
division is generally immune from liability for acts or
omissions connected with governmental or proprietary
functions. Second, this immunity is abrogated if one of
the exceptions in § 2744.02{B) applies. Third, if a politi-
cal subdivision is exposed to liability by virtue of one of
these exceptions, then Ohio Rev. Code Anmn. §
2744.03(A) provides defenses that the political subdivi-
sion may assert.

Governments > Local Governments > Claims By &
Against

Torts > Public Entity Liability > Liability > State Tort
Claims Acts > General Overview

[HNS]Ohio Rev. Code Ann. § 2744.02(B)(2) imposes
liability upon political subdivisions for the negligent acts
of their employees when such employees are performing
proprietary functions.

Governments > Local Governments > Claims By &
Against

Torts > Public Entity Liability > Liability > State Tort
Claims Acts > Exclusions From Liability
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[AN6]Ohio Rev. Code Ann. § 2744.01(C)(2)(d) indicates
that the provision of a free library system constitutes a
"governmental function."

Governments > Local Governments > Claims By &
Against

Torts > Public Entity Liability > Liability > State Tort
Claims Acts > General Overview

[HN7]Ohio Rev. Code Ann. § 2744.02(B)(4) provides
that a political subdivision will be liable for the negligent
performance of governmental functions by employees
which occurs as a result of physical defects within or on
the grounds of the buildings used to carry out those func-
tions.

Torts > Negligence > Duty > Affirmative Duty to Act >
Special Relationships > Premise Owners

Torts > Premises Liability & Property > General Prem-
ises Liabifity > Duties of Care > Duty on Premises >
Tnvitees > General Overview

Torts > Premises Liability & Property > General Prem-
ises Liability > Duties of Care > Duty on Premises >
Licensees

[HN8]In cases of premises liability, the scope of the duty
owed to a visitor depends upon his status. An invitee is
one who enters property by invitation and for the benefit
of the property owner or occupier. An owner or accupier
of property is obliged to exercise ordinary care in ensur-
ing the safety of invitees. By contrast, a licensee is one
who enters property with the permission or acquiescence
of the owner or occupier and for the benefit of the indi-
vidual instead of the owner or occupier. The duty of care
owed to a licensee is a duty to avoid wanton, reckless, or
willful conduct in disregard of the safety of such indi-
viduals.

Torts > Premises Liability & Property > General Prem-
ises Liability > Duties of Care > Duly on Premises >
Licensees

[HN9]Visitors on state or local government property are
generally classified as licensees.

Torts > Premises Liability & Properly > General Prem-
ises Liability > Duties of Care > Duty on Premises >
Invitees > General Overview

Torts > Premises Liability & Properly > General Prem-
ises Liability > Duties of Care > Duty on Premises >
Licensees

[HN101The economic (or tangible) benefit test has long
been recognized in the Ohio Supreme Court in order to

distinguish the status of an invitee from that of a licen-
gee.

Governments > Local Governments > Claims By &
Against

Torts > Public Entity Liability > Liability > State Tort
Claims Acts > General Overview

[HN11}Ohio Rev. Code Ann. § 2744.02(B)}5) imposes
liability upen a political subdivision for the negligent
acts of its employees when civil liability is expressly
imposed upon the political subdivision by a section of
the Ohio Revised Code.

Governments > Local Governments > Claims By &
Against

Toris > Public Entity Liability > Liability > State Tort
Claims Acts > General Overview

[HN12]Ohio Rev. Code Ann. § 2744.02(B)(5} explicitly
mandates that civil liability be imposed by a section of
the Ohio Revised Code. § 2744.02(B)(5).

Torts > Negligence > Proof > Vielations of Law >
Safety Codes
[HN13]See Ohio Rev. Code Ann. § 3781.11(C).

Governments > Local Governments > Claims By &
Against

Torts > Negligence > Proof > Violations of Law >
Safety Codes

Torts > Public Entity Liability > Liability > State Tort
Claims Acts > General Overview

[HN14]While Okio Rev. Code Ann. § 3781.11(C) may
impose a duty to comply with Ohio laws requiring that a
building be made handicapped-accessible, it does not
expressly impose civil liability for the failure to comply
therewith. Consequently, § 3781.11 does not trigger the
Ohio Rev, Code Ann. § 2744.02(B)}(5) immunity excep-

tion.

Torts > Public Entity Liability > Liability > State Tort
Claims Acts > Employees

[HN15]Pursuant to Ohio Rev. Code Ann §
2744,03(A)(6), an employee of a political subdivision is
immune from liability unless one of the following ap-
plies: (a) The employee’s acts or omissions were mani-
festly outside the scope of the employee's employment or
official responsibilities; (b) The employee's acts or omis-
sions were with malicious purpose, in bad faith, or in a
wanton or reckless manner; (¢} Civil liability is expressly
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imposed upon the employee by a section of the Ohio
Revised Code.

Torts > Negligence > Proof > Vielations of Law >
Rules & Regulations

[HN16]The violation of an administrative rule does not
constitute negligence per se; rather, such a violation may
be admissible as evidence of negligence.

Civil Rights Law > Protection of Disabled Persons >
Americans With Disabilities Act > Scope

{HN17]Title II of the Americans with Disabilities Act of
1990, 42 U.S.C.S. § 12101 et seq., provides that quali-
fied individuals shall not be excluded from participation
in or denied the benefits of the services, programs, or
activities of a public entity. 42 U.S.C.8. § 12132,

Civil Rights Law > Protection of Disabled Persons >
Americans With Disabilities Act > Scope

[HN18]To establish a violation of Title IT of the Ameri-
cans with Disabilities Act of 1990, 42 U.5.C.S. § 12101
et seq., a plaintiff must show that (1) he is a qualified
individual with a disability; (2) he was excluded from
participation-in or otherwise discriminated against with
regard to a public entity's services, programs, or activi-
ties, and (3) such exclusion or discrimination was by
reason of his disability.

Civil Rights Law > Profection of Disabled Persons >
Americans With Disabilities Act > Scope

[HN19]The term "qualified individual with a disability"
means an individual with a disability who, with or with-
out reasonable modifications to rules, policies, or prac-
tices, the removal of architectural, communication, or
transportation barriers, or the provision of auxiliary aids
and services, meets the essential eligibility requirements
for the receipt of services or the participation in pro-
grams or activities provided by a public entity. 42
U.S.C.8. § 12131(2).

Torts > Premises Liability & Property > General Prem-
ises Liability > Dangerous Conditions > Obvious Dan-
gers

[HN20]The open and obvious doctiring concerns the first
prong of a negligence claim--the existence of a duty.
Where the danger is open and obvious, a property owner
owes no duty of care to individuals lawfully on the prem-
ises. Open and obvious hazards are not concealed and are
discoverable by ordinary inspection. The dangerous con-
dition at issue does not actually have to be observed by

the claimant to be an open and obvious condition under
the law, Rather, the determinative issue is whether the
condition is observable,

Civil Procedure > Surmmary Judgment > Standards >
General Overview

Torts > Premises Liability & Property > General Prem-
ises Liability > Dangerous Conditions > Obvious Dan-
gers

[HN21]The open and obvious nature of a condition is
one of many facts to be considered on summary judg-
ment in a negligence claim.

COUNSEL: Mary K. C. Soter, Dayton, OH, for plain-
tiffs-appellants, June Souther and Robert P. Souther.

Surdyk, Dowd & Turner Co., L.P.A., Jeffrey C. Turner,
Dawn M, Frick, Dayton, OH, for defendants-appellees,
Village of West Elkton, Ohio; Charles Pennington; Fred
Specht; Brett Lewis; Corwin Talbert; Ernie Chasteen;
Patrick Osterberger; and Matt Bair,

Freund, Freeze & Arnold, Stephen C. Findley, Colum-
bus, OH, for defendants-appellees, Preble County Dis-
trict Library, West Elkton Branch; Preble County District
Library; Barbara Collins; Debra Brock; Phyllis White;
Jill Vaniman; James Corson; Alice Lindley; and Carolyn
Ulrich.

JUDGES: POWELL, P.J. WALSH and BRESSLER, JJ,,
coneur,

OPINION BY: POWELL, P.J.
OPINION

POWELL, P.J.

[*P1]  Plaintiffs-appellants, June and Robert
Souther, appeal a decision of the Preble County Court of
Common Pleas granting summary judgment in favor of
defendants-appellees, Preble County District Li-
brary/West Elkton Branch, Preble County District Li-
brary, Barbara Collins, Debra Brock, Phyllis White, Jill
Vaniman, James Corson, Alice Lindley and Carolyn
Urich ("Preble [**2] County Library Group"). Appel-
lants also appeal the court's granting of summary judg-
ment to defendants-appellees, the Village of West Elk-
ton, Ohio; Charles Pennington, Mayor of West Elkton;
and Fred Specht, Brett Lewis, Corwin Talbert, Ernie
Chasteen, Patrick Osterberger and Matt Bair, Council-
persons of the Village of West Elkton ("West Elkton
Group"). ! We affirm.
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1 Because the respective summary judgment
motions of the Preble County Library Group and

the West Elkton Group involve similar issues and

the same set of facts, discussion of the propriety
of the trial court's granting of the motions will be
combined. We will refer to both groups of defen-
dants-appellees collectively as "appellees.”

[*P2] The Preble County Library District ("the Dis-
trict") was authorized and established pursuant to Chap-
ter 3375 of the Chio Revised Code as a free public li-
brary. The District's several branches, all situated in
Preble County, are controlled and managed by a single
seven-member board of trustees. The building housing
[**3] the West Elkton branch of the library has been
leased by the District since approximately 1986 and was
constructed prior to the library's occupancy. The District
remodeled the interior of the structure in 2001, including
painting and re-carpeting. The interior includes a single
step approximately eight inches in height and eleven feet
in length. The carpeting on the step is the same color as
that on the upper and lower floors. The step is not desig-
nated by any signage, reflective tape, or distinctive illu-
mination. According to the affidavits of two library em-
ployees, there had been no accidents or occurrences as-
sociated with the step prior to the incident in question,

[*P3] On May 20, 2002, 83-year-old Dwight
Souther ("decedent") visited the West Elkton branch of
the library with his grandchildren. Decedent ascended
the step with the help of two people. A few minutes later
he fell off the step, injuring his left hip. Decedent under-
went hip replacement surgery the next day. He died ap-
proximately six months after the accident, following in-
fection and additional surgery.

[*P4] On May 19, 2003, appellants filed snit as
representatives of decedent's estate, alleging negligence.
{**4] Appellees filed their respective motions for sum-
mary judgment. On March 23, 2005, the trial court
granted the motions and dismissed the action. Appellants
timely filed a notice of appeal, raising four assignmerits
of error:

[*P5] Each of appellants' assignments of error di-
rectly or indirectly attacks the trial court's grant of sum-
mary judgment. Accordingly, we must first consider our
standard review, We [HN1]review a trial court's decision
on & summary judgment motion de novo. Burgess v,
Tackas (1998), 125 Chio App.3d 294, 296, 708 N.E.2d
285. [HN2]Summary judgment is proper where (1) there
is no genuine issue of material fact; (2} the moving party
is entitled to judgment as a matter of law; and (3) reason-
able minds can only come to a conclusion adverse to the
party against whom the motion is made, construing the
evidence most strongly in that party's favor. Civ.R.
56(C). See, also, Harless v. Willis Day Warehousing Co.

(1978), 54 Ohio 5t.2d 64, 66, 375 N.E.2d 46. The mov-
ing party bears the initial burden of informing the court
of the basis for the motion, and demonstrating the ab-
sence of a genuine issue of material fact. Civ.R. 56(C).
See, [**5] also, Dresher v. Burt, 75 Ohio 5t.3d 280,
293, 1996 Ohio 107, 662 N.E.2d 264, If the moving
party meets its burden, the nonmoving party has a recip-
rocal burden to set forth specific facts showing a genuine
issue for frial. Civ.R. 56(E). See, also, Dresher at 293.

[*P6] In order to survive summary judgment after
appellees demonstrated that there were no genuine issues
for trial, appellants needed to show that the evidence,
when viewed in their favor, esiablished as a matter of
law that there were genuine issues of material fact con-
cerning one or more of the necessary elements of negli-
gence. [HN3]In order to establish a claim in negligence,
appellants must have shown that appellees owed dece-
dent a legal duty of care, that this duty was breached, and
that this breach proximately caused decedent's injury.
Wallace v. Ohio Dept. of Commerce, 96 Ohio 8t.3d 265,
2002 Ohio 4210, P22, 773 N.E.2d 1018. Appellants' fail-
ure to prove any element is fatal to their negligence
claim. Whiting v. Ohio Dept. of Mental Health (2001),
141 Ohio App.3d 198, 202, 750 N.E.2d 644,

[*P7] Assignment of Error No. 1:

[*P8] "THE TRIAL COURT ERRED WHEN IT
RULED THAT THE PLAINTIFF [**6] [SIC] WAS A
LICENSEE AND THAT DEFENDANTS WERE
ENTITLED TO IMMUNITY UNDER ORC SECTION
2744.02(A)1) AND THAT THE INDIVIDUAL
MEMBERS OF THE BOARD WERE IMMUNE FROM
LIABILITY UNDER SECTION 2744.03(A)(6)."

[*P9] Appellants urge this court to find that appel-
lees are not shielded from liability by sovereign immu-
nity because appellees breached a duty of ordinary care
owed to decedent as a business invitee, Alternatively,
appeliants assert that immunity is abrogated by the impo-
sition of express statutory liability on appellees.

[*P10] [HN4]Ohio Revised Code Chapter 2744 es-
tablishes a three-tiered analysis for determining whether
a political subdivision is immune from tort liability.
Grooms v. Crawford, Brown App. Nos. CA2005-05-008,
CA2005-05-009, 2005 Ohio 7028, P11. First, R.C.
2744.02(A)(1) provides that a political subdivision is
generally immune from liability for acts or omissions
connected with governmental or proprietary functions,
Second, this immunity is abrogated if one of the excep-
tions in R.C. 2744.02(B) applies. Third, if a political
subdivision is exposed to liability by virtue of one of
these exceptions, [**7] then R.C. 2744.03(A) provides
defenses that the political subdivision may assert.
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[*P11] In the case at bar, the trial court determined
that sovereign immunity was available to appellees be-

cause the District and its board of trustees, as well as the

Village of West Elkton, were included in the term "po-
litical subdivision." See R.C. 2744.01(F). Of the five
R.C. 2744.02(B) immunity exceptions, the trial court
found that only three were arguable considering the facts
and circumstances of this case.

[¥P12] One exception, [HN5SIR.C. 2744.02(B)(2),
imposes Hability upon political subdivisions for the neg-
ligent acts of their employees when such employees are
performing proprietary functions. However, this section
is not applicable to the present matter in view of the fact
that JHN6]R.C. 2744.01(C)(2)(d) indicates that the pro-
vision of a free library system constitutes a "governmen-
tal function."

[*P13] A second exception, [HN7|R.C,
2744.02(B)(4), provides that a political subdivision will
be liable for the negligent performance of governmental
[**8] functions by employees which occurs as a result
of physical defects within or on the grounds of the build-
ings used to carry out those functions. To determine
whether appellees were negligent, we must first decipher
the requisite duty of care owed to decedent under the
circumstances,

[*P14] [HNB8]In cases of premises liability, the
scope of the duty owed to a visitor depends upon his
status, Shump v. First Continental-Robinwood Assoc., 71
Ohio St. 3d 414, 417, 1994 Ohio 427, 644 N.E.2d 291,
An invitee is one who enters property by invitation and
for the benefit of the property owner or occupier. Light v.
Ohia Univ. (1986), 28 Ohio St.3d 66, 68, 28 Ohio B.
165, 502 N.E.2d 611. An owner or occupier of property
is obliged to exercise ordinary care in ensuring the safety
of invitees. Id. By contrast, a licensee {s one who enters
properfy with the permission or acquiescence of the
owner or occupier and for the benefit of the individual
instead of the owner or occupier. Id. The duty of care
owed to a licenseg is a duty to avoid wanton, reckless, or
willful conduct in disregard of the safety of such indi-
viduals. 1d.

[*P15] A review of the record compels the conclu-
sion that decedent was a licensee. [**9] As the trial
court noted, [HN9]"visitors on state or local government
property are generally classified as licensees.” See, e.g,,
Provencher v. Ohio Dept. of Transp. (1990), 49 Ohio
St.3d 265, 551 N.E.2d 1257, syllabus; Hood v. Bethel-
Tate School Dist. (Oct. 24, 1994), Clermont App. No,
CA94-05-036, 1994 Ohio App. LEXIS 4775, *4-5; Light
at 68. Since a public library is open to all visitors, it fol-
lows that decedent entered the property with the permis-
sion of the occupier, Appellants argue that decedent was
nonetheless an invitee because the library benefited from

his presence. Appellants define this benefit by speculat-
ing that the reason for the library's existence would cease
without patrons such as decedent utilizing the library and
fulfilling its purpese.

[*P16] Although appellants argue that decedent
was a "business invitee," their proffered line of reasoning
in support of this contention echoes the "public invitee"
standard. As set forth in the Restatement of the Law 2d,
Torts (1965), Section 332(2), "[a} public invitee is a per-
son who is invited to enter and remain on land as a
member of the public for a purpose for which the land is
held open to the public. [**I10] " The Ohiec Supreme
Court rejected this standard most recently in Provencher
v. Ohio Dept. of Transp. (1990), 49 Ohio St.3d 265, 551
N.E.2d 1257, noting that [HN10]"the economic (or tan-
gible) benefit test has long been recognized in this court
in order to distinguish the status of an invitee from that
of a licensee.” Id. at 266. In analyzing the claimant's
status while using a public roadside rest stop, the
Provencher court declined to focus on the purpose of the
rest stop and instead chose to examine the benefit re-
ceived by its patrons. Id. at 266-68.

[*P17] Employing the proper standard in the pre-
sent matter, the appropriate focus is not the purpose of
the library but the benefits received in its use. Patrons
primarily visit the library to take advantage of its free
resources. Thus, the benefit retained is personal to these
patrons and does not accrue to the library itself. By ap-
peltants' own admission, decedent entered the fbrary in
order for his grandchildren to use its computers. The
library did not benefit from the children's use of the
computers; decedent and his grandchildren received the
sole benefit. Decedent was therefore a licensee.

[*P18] [**11] As a licensee, appellees owed de-
cedent a duty to refrain from wanton, reckless, or willful
conduct. Appellants fail to allege that appeliees acted in
a wanton, reckless, or willful manner. In the absence of
such conduct, there can be no breach of the duty owed to
decedent by appellees. Without a breach of duty, appel-
lants' negligence claim fails. Because appellants failed to
establish a negligent performance of government func-
tions resulting from defects in the library building, R.C.
2744.02(B)(4) is inapplicable.

[*P19] A third immunity exception, [HN11]R.C.
2744.02(B)(5), imposes liability upon a political subdivi-
sion for the negligent acts of its employees when civil
liability is expressly imposed upon the political subdivi-
sion by a section of the Revised Code. To support the
applicability of this exception, appellants offer a number
of authorities, including the Americans with Disabilities
Act of 1990 ("ADA"}, * R.C. 3781.11, Ohio Adm.Code
4101:1-1-10 (the Ohio Basic Building Code, or
"OBBC"), and Ohio Adm.Code 4101:2-8-16 (the Ohio
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Mechanical Code, or "OMC"). Nearly all [¥*12] of
these authorities are irrelevant in view of the fact that
this statutory exception to . sovereign
[HN12]explicitly mandates that civil liability be imposed
by a section of the Revised Code. See R.C.
2744.02(B)(5). As such, the ADA, OBBC, and OMC
cannot be invoked to support the applicability of the R.C.
2744.02(B)(5) immunity exception. The only arguably
pertinent authority provided by appellants is R.C.
3781.11, which provides in relevant part:

2 Section 12101 ef seq., Title 42, U .8, Code,

[*P20] [HN13]"Any building, structure, or part
thereof, constructed, erected, altered, manufactured, or
repaired not in accordance with the statutes of this state
or with the rules of the board, and any building, struc-
ture, or part thereof in which there is installed, altered, or
repaired any fixture, device, and material, or plumbing,
heating, or ventilating system, or electric wiring not in
accordance with such statutes or rules is a public [¥*13]
nuisance.” R.C. 3781.11{C).

[¥*P21] Appellants maintain that the failure of ap-
pellees to install a ramp and handrails at the time the
building was converted into a library in compliance with
building code regulations violates R.C. 3781.11.
[HN14]While this section of the Revised Code may im-
pose a duty to comply with Ohio laws requiring that a
building be made handicapped-accessible, it does not
expressly impose civil liability for the failure to comply
therewith. Cf. Day v. Middletown-Monroe City School
Dist. (July 17, 2000), Butler App. No. CA99-11-186,
2000 Ohio App. LEXIS 3170, at *19-*21, Consequently,
R.C. 3781.11 does not frigger the R.C. 2744.02(B)(5)
immunity exception,

[*P22] Although appellants identify the issue of
whether the individual members of the law library board
of trustees were immune from liability under section
2744 03(A)(6} in the text of their first assignment of er-
ror, they entirely omit discussion of this issue in their
brief, We therefore decline to consider it. We note, how-
ever, that the facts of the case do not indicate a genuine
issue regarding the immunity of the board members
[*#14] under this section of the Revised Code. *

3 [HNI15]Pursuant to R.C, 2744.03(A)(6), an
employee of a political subdivision is immune
from liability unless one of the following applies:
"(a) The employee's acts or omissions were mani-
festly ontside the scope of the employee's em-
ployment or official responsibilities; (b) The em-
ployee's acts or omissions were with malicious
purpose, in bad faith, or in a wanton or reckless
manner; {¢} Civil liability is expressly imposed

immunity

upon the employee by a section of the Revised
Code."

[*P23] Because appellants have failed to establish
that there were any genuine issues regarding the applica-
bility of sovereign immunity to appellees, their first as-
signment of error is overruled.

[*P24] Assignment of Error No, 2;

[*P25] "THE COURT ERRED IN GRANTING
DEFENDANT-APPELLANTS  [SIC] SUMMARY
JUDGMENT BY IGNORING THE FACT THAT THE
DEFENDANT-APPELLANTS [SIC] HAD A DUTY
TO MAKE THE WEST ELKTON LIBRARY

HANDICAP ACCESSIBLE WHEN THEY
CONVERTED THE [**15] BUILDING TO A
LIBRARY."

[*P26] Assignment of Error No. 3:

[*P27] "THE COURT ERRED IN RULING THAT
THE DEFENDANT-APPELLEES DID NOT HAVE TO
COMPLY WITH OHIO BASIC BUILDING CODE
AND/OR PREBLE COUNTY BUILDING
REGULATIONS."

[*P28] Although neither explicit nor clear, appel-
lants appear to assert liability on the basis that appellees
were negligent per se. Spanning the first three assign-
ments of error, appellants offer a number of authorities
upon which to premise per se liability. Appellants assert
that the failure to make the building handicapped-
accessible when converted into a library violates the
ADA. As previously mentioned, appellants argue that
appellees were negligent due to the fact that the library
was not in compliance with administrative regulations.
Specifically, appellants allege that appellees failed to
pbtain the requisite Certificate of Occupancy pursuant to
Ohio Adm.Code 4101:1-1-10 and failed to install hand-
rails on the walls adjoining the step inside the library in
violation of Chioc Adm.Code 4101:2-8-16.

[*P29] In Chambers v. St. Mary's School, 82 Chio
St.3d 563, 1998 Ohio 184, 697 N.E.2d 198, reconsidera-
tion denied [**16] 83 Ohio St. 3d 1453, 700 N.E.2d
334, the Chio Supreme Court held that [HN16]the viola-
tion of an administrative rule does not constitute negli-
gence per se; rather, such a violation may be admissible
as evidence of negligence. Id. at 568. The issue before
the court in Chambers dealt with administrative regula-
tions adopted as part of the Ohio Basic Building Code.
The court reasoned that extending per se negligence li-
ability to violations of administrative rules was not justi-
fied in view of the differences in process and account-
ability between administrative regulation and legislative
rulemaking. Id. at 566-67. As a result of the high court’s
holding, we find that appeilants' insistence that appellees
are per se negligent as a result of alleged building code
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violations is without merit. See, generally, Qlivier v. Leaf’
& Vine, Miami App. No, 2004 CA 35,2005 Ohio 1910,

[*P30] The ADA also cannot be cited to impose

per se liability, [HN17]Title IT of the ADA provides that
qualified individuals shall not be "excluded from partici-
pation in or [] denied the benefits of the services, pro-
grams, or activities of a public entity[.]" Section 12132,
Title 42, U.5. Code [**17] . Appellants did not present
any evidence that decedent was a "qualified individual
with a disability" for ADA purposes. See Section
12131(2), Title 42, U.8. Code. * In the absence of such
proof, decedent cannot invoke the protections of the
ADA, Lovell v. Chandler (C.A.9, 2002), 303 F.3d 1039,
1052 [HN18]("To establish a violation of Title 1I of the
ADA, a plaintiff must show that [1] he is a qualified in-
dividual with a disability; [2] he was excluded from par-
ticipation in or otherwise discriminated against with re-
gard to a public entity's services, programs, or activities,
and [3] such exclusion or discrimination was by reason
of his disability"). Appellants thus cannot premise liabil-
ity on a violation of the ADA.

4 [HN19]The term "qualified individual with a
disability" means "an individual with a disability
who, with or without reasonable modifications to
rules, policies, or practices, the removal of archi-
tectural, communication, or transportation barri-
ers, or the provision of auxiliary aids and ser-
vices, meets the essential eligibility requirements
for the receipt of services or the participation in
programs or activities provided by a public en-
tity." Section [2131(2), Title 42, U.8. Code.

[**18] [*P31] We additionally note that appel-
lants’ reliance on Ohio Adm.Code 4101:2-8-16 is mis-
placed, as this chapter, which pertains to the installation
of ramps as a means of egress, has been repealed.

[*P32] Appellants' second and third assignments of
error are overruled.

[*P33] Assignment of Error No. 4;

[*P34] "THE COURT ERRED IN APPLYING
THE 'OPEN AND OBVIOUS' LEGAL THEORY TO
THIS CASE."

[¥P35] Appellants insist that excusing appellees’
duty to warn decedent of the existence of the step by
invocation of the open and obvious doctrine conflicts
with appellees’ duty to comply with building code regu-
lations.

[*P36] [HN20]The open and obvious doctrine con-
cerns the first prong of a negligence claim -- the exis-
tence of a duty. Where the danger is open and obvious, a
property owner owes no duty of care to individuals law-
fully on the premises. Armstrong v. Best Buy Co., Inc.,

99 Chio St.3d 79, 2003 Ohic 2573, P14, 788 N.E.2d
1088. Open and obvious hazards are not concealed and
are discoverable by ordinary inspection. Parsons v, Law-
son Co. (1989), 57 Ohio App.3d 49, 50-51, 566 N.E.2d
698. The dangerous condition at issue does not actually
have to be observed by [**19] the claimant to be an
open and obvious condition under the law, Lydic v.
Lowe's Cas,, Inc., Franklin App. No. 01AP-1432, 2002
Ohic 5001, P10. Rather, the determinative issue is
whether the condition is observable: 1d.

[¥P37] The Chambers court, in holding that the
violation of an administrative regulation does not consti-
tute negligence per se, did not address the applicability
of the open and obvious doctrine under such circum-
stances. Chambers, 82 Ohio 5t.3d 563, 1998 Ohic 184,
697 N.E.2d 198. Ohio courts of appeal that have directly
addressed the issue have reached different conclusions
regarding whether an alleged violation of administrative
rules prohibits application of the open and obvious doc-
trine and precludes summary judgment on a negligence
claim, Some refuse to apply the open and obvious doc-
trine in the face of a purported agency rule violation,
reasoning that such a violation raises a genuine issue of
material fact regarding the property owner's duty and
breach thereof. See, e.g,, Francis v, Showcase Cinema
Eastgate, 155 Ohio App. 3d 412, 2003 Ohio 6507, 301
N.E.2d 535, Uddin v. Embassy Suites Hotel, 165 Ohio
App. 3d 699, 2005 Ohio 6613, 848 N.E2d 519. [**20]
Other courts hold that an alleged administrative rule vio-
lation does not prohibit application of the open and obvi-
ous doctrine. These courts reason that, although such a
viplation may serve as evidence of negligence, this evi-
dence should be considered in conjunction with sur-
rounding circumstances, including whether the condition
was open and obvious. See, e.g., Olivier, 2005 Ohio
1910; Ryan v. Guan, Licking App. No, 2003CA00110,
2004 Ohio 4032.

[*P38] We find that [HN21]the open and obvious
nature of a condition is one of many facts to be consid-
ered on summary judgment in a negligence claim. In the
case at bar, the step in the library was neither hidden nor
concealed. Rather, it was observable and discoverable by
an ordinary inspection. The step was an open and obvi-
ous hazard which decedent did in fact observe upon tray-
ersing it minutes prior to the accident. See Raflo v
Losantiville Country Club (1973), 34 Ohio 5t.2d 1, 295
N.E.2d 202; Leighton v. Hower Corp, (1948), 149 Ohio
§t. 72, 77 N.E.2d 600. Prior usage alone may not be con-
clusive as to knowledge of a hazard, but decedent's
knowledge of the step can be inferred from the fact that
he ascended [**21] the step with the aid of two people
just minutes prior to the accident. Cf. Olivier at P40,
Irrespective of whether decedent perceived the step, the
step was in fact observable. Lydic, 2002 Ohio 5001 at
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P10. The open and obvious nature of the step alleviated
appellees' duty to warn visitors of its existence, preclud-

ing liability for negligence. Secc Armstrong, 2003 Ohio

2573 at P14,

[¥P39] Assuming, arguendo, that the open and ob-
vious doctrine should not be applied to this particular
case and that the step did not comply with building code
regulations, appellants still cannot survive summary
judgment on their negligence claim. As previously men-
tioned, the requisite duty owed to decedent as a licensee
was. the duty to aveid wanton, reckless, or willful con-
duct. As also mentioned, appellants failed to allege that
appeilees engaged in such conduct. Consequently, cven
if the open and obvious doctrine is not applied to relieve
appellees' duty of care to decedent, appellants failed to

show that appellees breached the applicable duty. With-
out a breach, the negligence claim fails.

[¥*P40] Appellants' fourth assignment of error is
overruled.

[¥*22] [*P41] In view of the preceding facts, we
conclude that appellants failed to satisfy their reciprocal
evidentiary burden after appellees demonsirated that
there were no genuine issues for trial. Accordingly, the
trial court properly granted summary judgment in favor
of appellees.

[*P42] Judgment affirmed.
WALSH and BRESSLER, JI., concur,
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[Cite as Stein v. Honeybaked Ham Co., 2006-Ohio-1490]

MARY LOU STEIN & ROBERT G, STEIN Appellants
V.
THE HONEYBAKED HAM COMPANY Appellee

C. A. No.22904

9th District Court of Appeals of Ohio, Summit County
Decided on March 29, 2006

APPEAL FROM JUDGMENT ENTERED IN THE COURT OF COMMON PLEAS COUNTY OF
SUMMIT, OHIO CASE No. CV 2004 12 7422

This cause was heard upon the record in the trial court. Each error assigned has been reviewed and
the following disposition is made:

DECISION AND JOURNAL ENTRY
BOYLE, Judge.

{1}  Appellants, Mary Lou Stein and Robert G. Stein, appeal from the judgment of the Summit
County Court of Common Pleas, that granted the motion for summary judgment of Appellee, The
Honeybaked Ham Company. We affirm,

L

{92}  Appellee owned and operated a retail store located at 301 West Market Street, in Akron, Ohio,
in Summit County. A sidewalk on the front and sides of the building surrounded the store, and adjacent
to the sidewalk was a combination driveway/parking lot. Listed on the door on the front side of the
building were the store's business hours. On the right side of the building, there was a sloped handicap
ramp that lead from the sidewalk to the parking lot. In December 2002, Appellee's employees
maintained the sidewalks and ramps, shoveling snow and placing white ice melt pellets in the area.

{93}  Ataround seven o'clock in the morning on December 24, 2002, Appellants went to Appellee's
store on West Market Street to pick up an order placed by Appellants' daughter. The parking lot was
empty, and the store had not yet opened, although some lights were illuminated in the store. The weather
was clear and dry, and it was not raining or snowing at the time. Because the store had not yet opened,
Mrs. Stein pulled her car up to the side of the store, stepped out of her car up to the curb of the sidewalk,
and walked up to the front door to read the store's hours. After viewing the hours, Mrs. Stein returned to
her car, but chose a different path than that which she used to the front door; this time, Mrs. Stein used
the ramp on the side of the store to reach her car. However, Mrs. Stein stepped on a "marble-like
substance” on the ramp, "lost control of [her] body," and fell on the ramp and sustained injuries,
including a fractured right elbow.

{94}  On December 17, 2004, Appellants filed a complaint asserting negligence/premises liability and
loss of consortium against Appellee. Appellants asserted that the ramp was in an unreasonably
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dangerous condition due to its design and construction; and that these design and construction "defects,"
along with an alleged excessive amount of ice melt pellets on the ramp, proximately caused Mrs. Stein
to fall. Appellee filed an answer, as well as a motion for summary judgment, appending transcripts of
deposition testimony of Mr. and Mrs. Stein. In its motion, Appellee argued that it was entitled to
judgment as a matter of law because Appellants could not identify the actual cause of Mrs. Stein's fall
and the salted ramp was not a latent danger for which there was a duty to warn or protect. Appellants
responded to the motion, appending Mrs. Stein's answers to Appellants’ first request for admissions, an
affidavit of Appellants' hired expert, Stanley E. Martin, and Appellants' deposition transcripts.
Appellants also filed transcripts of the deposition testimony of employees of Appellee, Jennifer Crum,
David C. Riemund, and Mark Jenkins. Appellee filed a reply brief.

{95} Inajudgment dated September 7, 2005, the trial court granted Appellee's motion. The court
read confusion into Mrs. Stein's statements regarding the exact cause of her fall, noting that "[t]here is
some question as to whether Plaintiff has actually identified any cause for her fall. Although she has
testified that the cause of her fall was the “marble-like substance,’ she has not identified what this
‘marble-like' substance actually was." Ultimately, the court found that the cause of Mrs. Stein's fall was
"the ‘marble-like substance' or ice melt on the sidewalks and handicap ramp at the Defendant's store
location," and not the ramp itself. However, the court did conclude that even if the slope of the ramp
contributed to Mrs. Stein's fall, the ramp was an open and obvious danger that obviated a duty on
Appellee's part. The trial court also concluded that the ice melt pellets by themselves were an open and
obvious danger that obviated any duty on Appellee's part to warn or correct the condition. This appeal
followed.

{96}  Appellants timely appealed, asserting two assignments of error for review. We address
Appellants’ assignments of error together to facilitate review.

II.
First Assignment of Error

"THE TRIAL COURT ERRED IN GRANTING SUMMARY JUDGMENT TO THE
PROPERTY OWNER, DEFENDANT-APPELLEE HONEYBAKED HAM COMPANY,
BY FINDING THE RECORD BEFORE THE COURT CONTAINED NO GENUINE
ISSUES AS TO ANY MATERIAL FACT THAT THE HONEYBAKED HAM
PREMISES CONTAINED AN UNSAFE CONDITION DUE TO A LATENT DEFECT
ON THE RAMP WHICH CAUSED PLAINTIFF-APPELLANT MRS. STEIN STEIN TO
FALL."

Second Assignment of Error

"THE TRIAL COURT ERRED IN DETERMINING THAT THE OPEN AND OBVIOUS
DOCTRINE APPLIED TO PRECLUDE PLAINTIFFS-APPELLANTS' CLAIMS FOR
DAMAGES."

{97}  Intheir first assignment of error, Appellants contend that the trial court erred when it concluded
that Appellants failed to establish that a genuine issue of material fact remained as to any unsafe
conditions or latent defects on the ramp. In their second assignment of error, Appellants contend that the
trial court's conclusion, that the open and obvious doctrine applied to preclude recovery, was in error.
We disagree with both contentions.
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{98}  Anappellate court reviews a trial court's granting of summary judgment de novo, applying the
same standard used by the trial court. Grafton v. Ohio Edison Co., 77 Ohio 8t.3d 102, 105, 1996-Ohio-
336; Klingshirn v. Westview Concrete Corp. (1996), 113 Ohio App.3d 178, 180. Any doubt is to be
resolved in favor of the non-moving party. Viock v. Stowe-Woodward Co. (1983), 13 Ohio App.3d 7, 12.
Pursuant to Civ.R. 56(C), summary judgment is proper if:

"(1) No genuine issue as to any material fact remains to be litigated;

(2) the moving party is entitled to judgment as a matter of law; and (3) it appears from the
evidence that reasonable minds can come to but one conclusion, and viewing such evidence
most strongly in favor of the party against whom the motion for summary judgment is
made, that conclusion is adverse to that party." Temple v. Wean United, Inc. (1977), 50
Ohio St.2d 317, 327.

The party secking summary judgment initially bears the burden of informing the trial court
of the basis for the motion and identifying portions of the record that demonstrate an
absence of genuine issues of material fact as to the essential elements of the non-moving
party's claims. Dresher v. Burt, 75 Ohio St.3d 280, 293, 1996-Ohio-107. The movant must
point to some evidence in the record of the type listed in Civ.R. 56(C) in support of the
motion. Id.

{49}  Once this burden is satisfied, the non-moving party has the burden, as set forth in Civ.R. 56(E),
to offer specific facts showing a genuine issue for trial. Id. The non-moving party may not rest upon the
mere allegations and denials in the pleadings, but must instead point to or submit some evidentiary
material which shows a genuine dispute over the material facts exists. Id.; Henkle v. Henkle (1991), 75
Ohio App.3d 732, 735. In its review of a grant of summary judgment, an appellate court "review/[s] the
same evidentiary materials that were properly before the trial court at the time it ruled on the summary
judgment motion."” Am. Energy Servs., Inc. v. Lekan (1992), 75 Ohio App.3d 205, 208.

{910}  To establish a claim of negligence in Ohio, a plaintiff must show the existence of a duty, a
breach of that duty, and injury directly and proximately resulting from a breach of that duty. Menifee v.
Ohio Welding Prods., Inc. (1984), 15 Ohio St.3d 75, 77, citing Di Gildo v. Caponi (1969), 18 Ohio 8t.2d
125, 127, and Feldman v. Howard (1967), 10 Ohio St.2d 189, 193. The existence of a duty is crucial to
establishing a claim for negligence; without a duty, legal liability cannot exist. Plant v. Bd. of Cty.
Comms. (Dec. 13, 2000), 9th Dist. No. 00CA0010, at *3, citing Jeffers v. Olexo (1989), 43 Ohio St.3d
140, 142, and Feichtner v. Cleveland (1994), 95 Ohio App.3d 388, 394. The inquiry into the existence
of a duty is a question of law for the court. Andamasaris v. Annunciation Greek Orthodox Church, 9th
Dist. No. 22191, 2005-Ohio-475, at Y11, citing Mussivand v. David (1989), 45 Ohio St.3d 314, 318.

{11}  Itis uncontested that Mrs. Stein was a business invitee in relation to Appellee. We note at the
outset that the fact that an invitee falls while on the premises does not induce a presumption of
negligence on the owner's part. Parras v. Std. Oil Co. (1953), 160 Ohio St. 315, paragraph one of the
syllabus. A premises owner is not an insurer of the safety of a business invitee. Paschal v. Rite Aid
Pharmacy, Inc. (1985), 18 Ohio St.3d 203, 203, citing Sidle v. Humphrey (1968), 13 Ohio St.2d 45,
paragraph one of the syllabus. Nevertheless, an owner does owe a business invitee a duty of reasonable
care to maintain the premises in a reasonably safe condition and to warn her of unreasonably dangerous
and latent conditions or remedy any unreasonable dangers that the owner actually knows about or that he
or she should know about in the exercise of reasonable care. Armstrong v. Best Buy Co., Inc., 99 Ohio
St.3d 79, 2003-Ohio-2573, at 5, citing Paschal, 18 Ohio St.3d at 203. This duty includes the
responsibility to provide a reasonably safe ingress and egress. Bozzelli v. Brucorp (Oct. 30, 1996), 9th
Dist, No. 17886, at *2. :
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{912} A latent danger is "a danger which is hidden, concealed and not discoverable by ordinary
inspection, that is, not appearing on the face of a thing and not discernible by examination." Potts v.
Smith Constr. Co. (1970), 23 Ohio App.2d 144, 148. Furthermore, this Court has recognized in the past
that a landowner will not be liable for insubstantial defects on premises that are commonly encountered,
are to be expected, and are not unreasonably dangerous. Goodwill Indus. v. Sutcliffe (Sept. 13, 2000),
9th Dist. No. 19972, at *2, citing Raflo v. Losantiville Country Club (1973), 34 Ohio St.2d 1, 4. See,
also, Shepherd v. Mt. Carmel Health (Dec. 2, 1999), 10th Dist. No. 99AP-197, at *2 ("Premises are not
considered unreasonably dangerous where the defect is "so insubstantial and of the type that passersby
commonly encounter."").

{913} However, the open-and-obvious doctrine, which concerns the first element of negligence law,
the existence of a duty, provides that a premises owner owes no duty to a person who enters upon the
premises with respect to open and obvious dangers, when the conditions are so obvious that a person
may be expected to discover them and protect himself or herself against the conditions. Armsirong at
914; Sidle, 13 Ohio St.2d at 48. " Where the hazard is not hidden from view or concealed and is
discoverable by erdinary inspection, the court may properly sustain a summary judgment against the
claimant." Smock v. Bob Evans Farms, Inc., 9th Dist, No. 02CA008075, 2003-Ohio-832, at §11, quoting
Parsons v. Lawson Co. (1989), 57 Ohio App.3d 49, 50-51.

{9114}  Appellants argue that the trial court improperly discounted the expert testimony of an architect,
Stanley Martin. Mr. Martin stated in an affidavit that on July 12, 2005, he inspected the accident site and
took measurements of the ramp, and that it was his opinion that the ramp design and construction
violated building code requirements in place at the time the ramp was designed and constructed in 1987,
(fnl) Specifically, Mr. Martin stated that the main slope of the ramp was 7.36 degrees and exceeded the
maximum slope allowed by 154%. Mr. Martin concluded in his affidavit that "[t]he unsafe design and
construction of the ramp in combination with the ice melt caused an unusually risky condition which
caused Mrs, Stein to fall."

{915}  Appellants maintain that it was improper for the trial court to reject Mr. Martin's opinion
regarding the actual cause of Mrs. Stein's fall. We note that Civ.R. 56(E) requires that an affidavit be
made on personal knowledge, a requirement that this Court has specifically acknowledged and
demanded. See Dunigan v. State Farm Mut. Auto. Ins. Co., 9th Dist. No. 03CA008283, 2003-Ohio-
6454, at 710, 19. Since Mr. Martin did not witness Mrs. Stein's fall, his statements regarding the cause of
her fall may not pass muster under summary judgment affidavit requirements. However, our current
discussion focuses on the duty element of a negligence claim, and therefore, evidence as to causation is
not relevant at this juncture.

{916}  As to the assertion that the slope of the ramp exceeded the maximum slope allowed by
applicable building codes, we note that a violation of a building code does not constitute negligence per
se and is not conclusive proof of a party's negligence. Chambers v. St. Mary's School (1998), 82 Ohio
St.3d 563, 568. Rather, evidence of a code violation may be taken into consideration along with all other
materials correctly submitted pursuant to Civ.R. 56(E) in order to determine whether a party was
negligent. Id. Additionally, we observe that Mr. Martin does not conclude in his affidavit what specific
Ohio Basic Building Code sections the ramp violates. Instead, Mr. Martin makes the blanket statement
that the ramp "violates building code requirements" and instead links the purported defects to violations
of sections of the "ANSL" which we presume from other information in the affidavit refers to the
"American National Standard A117.1." However, Appellants did not include a copy of these specific
ANSI sections in its response to the summary judgment motion. More importantly, however, Mr. Martin
does not explain the significance of these "standards" to the determination of actual building code
violations.
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{417}  Appellants maintained that the "defect" in the ramp was so latent that Appellee was under a
duty to warn or protect her from the ramp. This Court has held that the slope of a wheelchair
accessibility ramp poses an open and obvious danger that an invitee may reasonably be expected to
protect against any attendant danger, and which obviates the duty to warm or protect invitees. Demos v.
Toys "R" Us, Inc. (July 5,2000), 9th Dist. No. 99CA007404, at *3, citing LeJeune v. Crocker Shell
Food Mart & Car Wash (Oct. 22, 1998), 8th Dist. No. 74262, at *3 ("[B]y definition, a wheelchair ramp
is constructed and designed in order to afford access to those unable to negotiate a curb between a
parking lot and an elevated sidewalk adjacent to it. The ramp is necessarily inclined to gradually meet
this existing change in height.").

{918}  Mrs. Stein maintained that it was dark outside when she got to Appellee’s store. She did not
recall whether the lights in front of the store were lit, but did state that the lights inside the store were lit.
Furthermore, Mrs. Stein testified, that, although she did not use the ramp on her way to the front door of
Appellee's store, she did notice the ramp and knew it was to the left of her car. While she testified that
the lights were not lit by the entrance to the store, Mrs, Stein did not indicate that her view of the ramp
was obstructed in any way, or that the weather conditions obstructed her view. Mr. Stein testified that it
was "dusky" and that there was sufficient light to see where one was walking. Even viewing the
circumstances in the light most favorable to Appellants, we must find that the ramp and its slope were an
open and obvious danger, a condition that one could be reasonably expected to guard against. See
Armstrong at §14. See, also, Ryan v. Guan, 5th Dist. No. 2003CA00110, 2004-Ohio-4032, at 712
(finding "the hazard presented by the slope was open and obvious, even though the exact degree of the
slope was unknown. Business invitees entering the premises could ascertain the ramp was sloped;
therefore, the danger was open and obvious").

{919}  Appellants not only maintain that the defect was latent, but also insist that the defect was so
"unusual and significant" that it constituted an unreasonably unsafe condition that required warning. In
Raflo v. Losantiville Country Club (1973), 34 Ohio St.2d 1, the plaintiff fell on an exit doorstep that
violated building code regulations. The Ohio Supreme Court rejected the plaintiff's argument that the
"the defect, clearly and continuously visible when entering, did not become apparent upon exiting." Id.
at 4. The Court stated emphatically that it would not allow a party to minimize the doctrine of "known
peril” by "attempt[ing] to designate a defect as insubstantial for the purpose of notice upon entering but
substantial for the purpose of imposing liability for a fall upon exiting." Id. The Court ultimately held
that "one traversing such a defect upon entering a building cannot take the position that it was at that
time so insubstantial as to go unnoticed, but became unreasonably dangerous, hence actionable, when
injuries were occasioned by it upon exiting shortly thereafter." Id. Following this reasoning, Appellants
in this case impermissibly attempt to categorize the ramp as both a latent, unnoticed defect and one that
suddenly became unreasonably dangerous upon returning to her car. Mrs. Stein admitted that she saw
the ramp, and inherent in this is the observation of the sloping nature of the ramp.

{920}  Mrs. Stein maintained that she did not see any ice melt pellets on the ramp or sidewalk, but
conceded that there may have been some on the ground. She explained that she felt a "marble-like
substance" under her feet when she fell, However, she stated that the substance could have been salt. Mr,
Stein stated that when he came to her rescue, he saw ice melt pellets strewn all over the ramp floor. An
office note from Mrs. Stein's treating physician states that Mrs. Stein fell and slipped on salt on a cement
walkway. On appeal, Mrs. Stein essentially admits that the substance was salt by her contention that the
sloped ramp in conjunction with the ice melt pellets caused her fall. We find that ice melt pellets on a
handicap ramp, at the end of December in Akron, Ohio do not constitute a latent danger giving rise to a
duty to warn or protect; rather, these pellets are an open and obvious condition on a ramp. See Shepherd,
at *2 ("there is no evidence that ice melt pellets on the sidewalk in January in Columbus, Ohio constitute
a latent danger but, rather, ice melt pellets in January, constitute a commonly encountered substance”).
Therefore, we do not agree with Appellants' assertion in their second assignment of error that the open
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and obvious doctrine does not apply to obviate the duty to warn or protect against the condition.

{921}  While Appellant recollected that the weather on that early morning Christmas Eve day was
dry, Appellee noted that snow had fallen several days prior to that day. It is well established that dangers
arising from natural accumulations of ice and snow are treated as open and obvious. See Sidle, 13 Ohio
St.2d at 49. In this case, Appellee's employees dutifully applied the ice melt pellets to the sidewalks and
ramp surrounding the store, in order to protect invitees from any accumulations of ice, whether natural
or unnatural; and these ice melt pellets may have naturally remained after the snowfall. Ice melt pellets
are a commonly encountered substance, are to be expected, and are certainly not unreasonably
dangerous, in this area in the middle of winter, whether it has snowed on that particular day or not. See
Goodwill Indus., at *2. See, also, Cunningham v. Thacker Servs., Inc., 10th Dist. No. 03AP-455, 2003-
Ohio-60635, at 14 ("Salting or shoveling does not turn a natural accumulation into an unnatural
accumulation [for which a duty would arise]; moreover, it is unwise as a matter of public policy to
punish business owners who, as a courtesy, attempt to maintain safe sidewalks.").

{922} Based upon the foregoing, and even viewing the evidence in the light most favorable to
Appellants, we find that reasonable minds can come but to one conclusion, that the ramp with ice melt
pellets in this case was an open and obvious danger, and that therefore, Appellee had no duty to
Appellants in this case. Thus, Appellants' negligence action fails as a matter of law. See Menifee, 15
Ohio St.3d at 77; Plant, supra. Therefore, Appellee was entitled to summary judgment as a matter of
law. See Temple, 50 Ohio St.2d at 327. This Court finds that the trial court did not err when it granted
summary judgment in favor of Appellee. Accordingly, Appellants' first and second assignments of error
are overruled,

III.

{923}  Appellants’ assignments of error are overruled. The judgment of the Summit County Court of
Common Pleas is affirmed. Judgment affirmed.

The Court finds that there were reasonable grounds for this appeal.

We order that a special mandate issue out of this Court, directing the Court of Common Pleas,
County of Summit, State of Ohio, to carry this judgment into execution. A certified copy of this journal
entry shall constitute the mandate, pursuant to App.R. 27.

Immediately upon the filing hereof, this document shall constitute the journal entry of judgment, and
it shall be file stamped by the Clerk of the Court of Appeals at which time the period for review shall
begin to run. App.R. 22(E). The Clerk of the Court of Appeals is instructed to mail a notice of entry of
this judgment to the parties and to make a notation of the mailing in the docket, pursuant to App.R. 30.

Costs taxed to Appellants,

EDNA J. BOYLE FOR THE COURT
SLABY, P.J. CONCURS
CARR, J. DISSENTS, SAYING:

{924} I would reverse as I would find that issues of material fact exist and summary judgment was
inappropriately granted.
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JOHN K. LIND and DAVID 8. DADDONA, Attorneys at Law, 1406 West Sixth Street, Suite 200,
Cleveland, Ohio 44113-1300, for Appellants.

DANIEL C. BUSER, Attorney at Law, 3728 Waltley Drive, P.O. Box 291, Richfield, Ohio 44286, for
Appellants, .

I.OUIS M. DEMARCO, Attorney at Law, 50 South Main Street, Suite 615, Akron, Ohio 44308, for
Appellee.

Footnotes:

1.  Mr. Martin does not comment on the ramp's compliance with building code specifications in effect
at the time Mrs. Stein fell on the ramp.

Lawriter Corporation. All rights reserved.

The Casemaker Online database is a compilation exclusively owned by Lawriter Corparation. The database is
provided for use under the terms, notices and conditions as expressly stated under the online end user license
agreement to which all users assent in order to access the database.
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Thelma L. Duncan et al., Plainiiffs-Appellants, v. Capitol South Community Urban
Redevelopment Corp. et al., Defendants-Appellees.

No. 02AP-653

COURT OF APPEALS OF OHYO, TENTH APPELLATE DISTRICT, FRANKLIN
COUNTY '

2003 Ohio 1273; 20083 Ohio App. LEXIS 1203

March 18, 2003, Rendered

SUBSEQUENT HISTORY: Discretionary appeal not
allowed by Duncan v, Capitol S. Cmty. Urban Redev,
Corp., 99 Ohio St. 3d 1468, 2003 Ohio 3669, 2003 Ohio
LEXIS 1920 (Ohio, July 16, 2003)

PRIOR HISTORY: [**1] APPEAL from the Frank-
lin County Court of Common Pleas. (C.P.C, No, 00CV-
5769).

DISPOSITION: Judgment affirmed,

CASE SUMMARY:

PROCEDURAL POSTURE: Plaintiffs, victim and her
husband, filed a complaint, alleging that defendant cor-
porations negligently designed, constructed, and main-
tained curbing in a parking garage, which caused the
victim to fall. The Franklin County Court of Common
Pleas {Ohio) granted the corporations' summary judg-
ment motion. Plaintiffs appealed.

OVERVIEW: After getting out of the parking garage's
elevator, the victim fell on a 6-inch curb. The appellate
court held that the trial court had jurisdiction, as the fed-
eral court remanded the case to the frial court. Further,
the appellate court lacked jurisdiction to consider the
merits of plaintiffs’ Ohio R. Civ. P. 60(B) motion, as
plaintiffs did not seek an order from the appellate court
remanding the matter to the trial court for consideration
of the motion. Next, plaintiffs' claim that the 6-inch curb
they safely traversed, unnoticed, on the way into the ho-
tel became unreasonably dangerous when plaintiffs ex-

ited the elevator approximately 30 minutes later. The
contention that the é-inch curb was not an "open and
obvious" condition was not persuasive, Moreover, even
if plaintiffs could have established defendants breached a
duty te plaintiffs, the evidence did not establish proxi-
mate cause. Finally, because plaintiffs failed to establish
the curb proximately cauvsed the victim's fall, plaintiffs
could not establish a prima facie negligence case.

OUTCOME: The judgment of the trial court was af-
firmed.

CORE TERMS: common pleas, curb, summary judg-
ment, elevator, assignment of error, reconsideration, fad-
eral district, traversed, removal, parking garage, proxi-
mate cause, causes of action, certified copy, licensee,
nullity, minutes, safely, clerk's, owes, matter of law, loss
of consortium, notice of appeal, final judgment, moving
party, business invitees, comparative negligence, juris-
dictional, unpersuasive, causation, landowner

LexisNexis(R) Headnotes

Civil Procedure > Removal > Postremoval Remands >
General Overview

Civil Procedure > Judgments > General Overview
[HN1]Regarding a post-removal remand, former Fed. R.
Civ. P. 38 provided, in part, that every judgment shall be
set forth on a separate document. A judgment is effective
only when so set forth and when entered as provided in
Fed. R. Civ. P. 79(a). Although former Fed. R. Civ. P. 58
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mandated entry of a separate document, the requirement
may be waived.

Civil Procedure > Removal > Postremoval Remands >
General Overview

Civil Procedure > Removal > Waivers

Immigration Law > Deportation & Removal > Adminis-
trative Proceedings > Respondent Rights > Notice
[HN2]Just as a party may waive his right to remove by
proceeding in the state court action or by failing to
timely file notice of removal, a party may waive by vol-
untarily proceeding in the state court action even after a
questionably valid order of remand.

Civil Procedure > Jurisdiction > Subject Matter Juris-
diction > Jurisdiction Over Actions > General Overview
Civil Procedure > Removal > Postremoval Remands >
Jurisdictional Defects

Governments > Courfs > Clerks of Court

[HN3]See 28 U.S.C.5. § 1447(c).

Civil Procedure > Removal > Postremoval Remands >
Jurisdictional Defects

[HN4]Jurisdiction is to be determined by the district
court's act of entering its remand order rather than by the
clerk's ministerial act of mailing a certified copy of that
order.

Civil Procedure > Removal > Postremoval Remandy >
Jurisdictional Defects

[HN5]A federal court loses jurisdiction over a case as
soon as its order to remand the case is entered.

Civil Procedure > Appeals > Remands

[HN6]During the pendency of an appeal, jurisdiction
may be conferred on the trial court only through an order
by the reviewing court remanding the matter for consid-
eration of the Ohio R. Civ. P. 60(B) motion,

Civil Procedure > Judgments > Relief From Judgment
> Motions to Alter & Amend

[HN7|The Ohio Rules of Civil Procedure do not pre-
scribe motions for reconsideration after a final judgment
in the trial court. Consequently, without a specific pre-
scription in the Civil Rules for a motion for reconsidera~
tion, it must be considered a nullity,

Civil Procedure > Summary Judgment > Appellate Re-
view > Standards of Review

Civil Procedure > Summary Judgment > Standards >
General Overview

Civil Procedure > Appeails > Standards of Review > De
Nave Review

[HN8]An appellate court's review of summary judgment
is conducted under a de novo standard,

Civil Procedure > Summary Judgment > Standards >
Appropriateness

Civil Procedure > Summary Judgment > Standards >
Gennine Disputes

Civil Procedure > Summary Judgment > Standards >
Muteriality

[HN9]Summary judgment is proper only when the party
moving for summary judgment demonstrates: (1) no
genuine issue of material fact exists; (2) the moving
party is entitled to judgment as a matter of law; and (3)
reasonable minds could come 1o but ong conclusion and
that conclusion is adverse to the party against whom the
motion for summary judgment is made, that party being
entitled to have the evidence most strongly construed in
its favor. Ohio R. Civ. P. 56.

Civil Procedure > Summary Judgment > Burdens of
Production & Proof > Movanis

Civil Procedure > Summary Judgment > Standards >
Appropriateness

Civil Procedure > Summary Judgment > Standards >
Genuine Disputes

[HN10]Pursuant to Ohio R. Civ. P. 56(C), the party mov-
ing for summary judgment bears the initial burden of
informing the trial court of the basis for the motion and
identifying those portions of the record demonstrating
the absence of a material fact. Once the moving party
discharges its initial burden, summary judgment is ap-
propriate if the non-moving party does not respond, by
affidavit or as otherwise provided in Ohio R. Civ. P. 56,
with specific facts showing that a genuine issue exists for
trial.

Torts > Negligence > Proof > Elements

[HN11]To establish a canse of action in negligence, ap-
pellant must show a duty, a breach of that duty, and
damage or injury as a proximate result of the breach, The
existence of a duty in a negligence action is a question of
law for the court and there is no express formula for de-
termining whether or not a duty exists.
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Torts > Premises Liability & Property > General Prem-
ises Liability > General Overview

[HN12|Generally, the legal status of a person injured on _

real property determines the scope and extent of land-
owner's duty to the injured person,

Governments > State & Territorial Governments > Li-
censes . :

Real Property Law > Torts > Trespass to Real Property

Torts > Premises Liability & Property > Trespass > De-
Jenses > Consent

[HN13]Ohio law recognizes three classifications of per-
sons present on another's land: invitees, licensees, and
trespassers. Business invitees are persons who come
upon the premisés of another, by invitation, express or
implied, for some purpose which is beneficial to the
owner. It is the duty of the owner of the premises to ex-
ercise ordinary care and to protect the invitee by main-
taining the premises in a safe condition. Conversely, a
person who entets the premises of another by permission
or acquiescence, for his own pleasure or benefit, and not
by invitation, is a licensee. A licensee takes his license
subject to its attendant perils and risks. The licensor is
not liable for ordinary negligence and owes the licensee
no duty except to refrain from wantonly or willfully
causing injury.

Torts > Negligence > Defenses > Comparative Negli-
gence > General Overview

Torts > Premises Liability & Property > General Prem-
ises Liability > Dangerous Condifions > Obvious Dan-
gers

[HN14]The "open and obvious" doctrine is essentially
preciuded from being a complete and total bar to recov-
ery without a comparative negligence analysis.

Torts > Negligence > Defenses > Comparative Negli-
gence > General Overview

Torts > Premises Liability & Property > General Prem-
ises Liability > Dangerous Conditions > Obvieus Dan-
gers

Torts > Premises Liability & Property > General Prem-
ises Liability > Defenses > Comparative & Coniributory
Negligence

[HN15}Under the "open and obvious" doctrine, an owner
or occupier of property owes no duty to warn invitees
enteting the property of open and obvious dangers on the
property. The rationale behind the doctrine is that the
open and obvious nature of the hazard itself serves as a
warning, and that the owner or occupier may reasonably
expect that persons entering the premises will discover
those dangers and take appropriate measures to protect

themselves. Moreover, the question of comparative neg-
ligence is never reached if the court determines that a
landowner owes no duty. The open and obvious doctrine,
therefore, is not inconsistent with the comparative negli-
gence principles set forth in Ohio Rev. Code Ann. §
2315.19.

Real Property Law > Zoning & Land Use > Building &
Housing Codes

Torts > Premises Liability & Property > General Prem-
ises Liability > General Overview

[HN16]One who, upon entering a building, traverses a
step, the height of which is proscribed by the state buitd-
ing code, cannot maintain that the hazard was so insub-
stantial as to go unnoticed at that time, yet was unrea-
sonably dangerous, hence actionable, when it occasioned
her fall upon leaving the building. Similarly, one who
enters a building by traversing a step described as "ab-
normally high," is charged with knowledge of the pres-
ence of that abnormality upon exiting.

Torts > Negligence > Causation > Proximate Cuuse >
General Overview

[HN17|Speculation or conjecture on a plaintift's part as
to the culpable party who caused her fall and what
caused her fall is not sufficient, as a matter of law, since
the issue of proximate cause is not open to speculation
and plaintiff can point to no wrong or negligent act
committed by defendant,

COUNSEL: Dwight D. Brannon & Assoc., and Dwight
D. Brannon, for appellants,

Vorys, Sater, Seymour & Pease LLP, Philip F. Downey
and Perry W. Doran, 11, for appellees.

JUDGES: BRYANT, J. BOWMAN and LAZARUS, JJ.,
concur,

OPINION BY: BRYANT

OPINION
(REGULAR CALENDAR)
BRYANT, J.

[*P1] Plaintiffs-appellants, Thelma L. Duncan and
Jack D. Duncan, appeal from a judgment of the Franklin
County Court of Common Pleas granting the summary
judgment motion of defendants-appellees, Capitol South
Community Urban Redevelopment Corp., TL Columbus
Associates, L.L.C., and Central Parking System of Ohio,
Inc.
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[*P2] On September 5, 1998, plaintiffs parked their
vehicle on level A of Columbus City Center garage. In

walking to the elevator, they traversed a six-inch curb

from the garage floor to the elevator apron, See Depo. of
Jack Duncan, 21-22 (noting no recollection of curb but
admitting that "there was a curb there and we would have
had to, in my opinion, step on to that curb or over that
curb to get from where we were to the elevator"); Depo.
of Thelma Duncan, 29 (no recollection of stepping over
[*#2] curb or walking up any ramp}. The curb was in
good repair, was marked by a yellow painted strip, and
was lit with overhead lighting in the area. Plaintiffs rode
the elevator, disembarked, and walked a short distance to
a hotel where plaintiffs arranged accommodations.

[*P3] Approximately 30 minutes later, plaintiffs
decided to retrieve additional clothing from their car.
Plaintiffs took the elevator to level A in the parking ga-
rage and disembarked from the elevator. After taking a
few steps, Thelma Duncan fell, suffering injuries. Plain-
tiffs contend defendants’ negligence caused Thelma
TDuncan's fall because the six-inch curb from the elevator
apron to the parking garage surface constituted a danger-
ous condition that was not readily discernable.

[*P4] Defendants, on the other hand, assert the six-
inch curb constituted an open and obvious condition that
plaintiffs were aware of because they safely traversed the
curb approximately 30 minutes before Thelma Duncan's
injury. According to defendants, defendants are not liable
because they had no duty to warn plaintiffs of the curb
that plaintiffs reasonably were expected to discover and
earlier had safely traversed. Alternatively, [**3] even
assuming defendants had a duty to plaintiffs, defendants
contend plaintiffs' evidence is insufficient to prove cau-
sation, a required element in their claim of negligence.

[*P5] On July 3, 2000, plaintiffs filed a complaint
in common pleas court in which plaintiffs claimed de-
fendants negligently designed, constructed and main-
tained curbing on level A next to the elevator in a park-
ing garage at Columbus City Center. Plaintiffs also
claimed defendants' conduct violated various state and
federat standards, thereby rendering defendants negligent
per se. In addition to plaintiffs’ alleging defendants cre-
ated a nuisance and acted with malice, Jack Duncan,
husband of Thelma Duncan, claimed a loss of consor-
tium as a direct and proximate result of defendants' al-
leged negligence. Lastly, plaintiffs asserted any subroga-
tion interest of the federal government or plaintiffs'
health insurer was contrary to public policy.

[*P6] Because the Secretary of the United States
Department of Health and Human Services ("Defendant
Secretary") had been made a party defendant, Defendant
Secretary, pursuant to Sections 1346, 1441 and 1446,
Title 28, U.8.Code, filed notice of removal in federal

[**4] district court, and the district court granted the
removal request pursuant to Section 1346, Title 28,
U.8.Code. The district court ultimately dismissed with
prejudice the state law causes of action against Defen-
dant Secretary and remanded the case to the common
pleas court. A certified copy of the district court's opin-
ion and order was filed in the common pleas court on
December 4, 2001.

[*B7] On April 5, 2002, defendants moved for
summary judgment in the common pleas court. On May
2, 2002, plaintiffs filed in federal district court, rather
than in common pleas court, a motion requesting an ex-
tension of time in which to file a motion for summary
judgment. On May 13, 2002, the common pleas court
granted defendants’ summary judgment motion and en-
tered judgment in favor of defendants. Plaintiffs, on May
16, 2002, filed 2 motion to set aside the verdict ot, in the
alternative, a motion for reconsideration, and filed a
memoragndum in opposition to defendants' summary
judgment motion. Prior to the trial court's ruling on
plaintiffs' motion, plaintiffs filed a notice of appeal. On
appeal, they assign two errors:

[*P8] "FIRST ASSIGNMENT CF ERROR

[¥P9] "The trial court erred [**5] when it failed to
consider and/or grant Appellants relief from the judg-
ment entered on May 13, 2002, pursuant to Civ.R. 60(B)
or, in the alternative, the Motion for Reconsideration of
the Summary Judgment Decision of the Court.

[*P10] "SECOND ASSIGNMENT OF ERROR

[¥P11] "The trial court erred when it granted Ap-
pellees' motion for summary judgment."

[*P12] As a preliminary matter, plaintiffs' contend
the common pleas court lacked both personal and subject
matter jurisdiction. Although the federal district court
remanded the case to the common pleas court on De-
cember 3, 2001, and the common pleas court on Decem-
ber 4, 2001 received a certified copy of the order, plain-
tiffs contend the federal district court was not properly
divested of jurisdiction until the district court clerk filed
a judgment entry on September 18, 2002, leaving the
common pleas court without jurisdiction until that time.
As a result, according to plaintiffs, the May 13, 2002
judgment of the common pleas court in favor of defen-
dants was a nuility and void ab initio due to lack of juris-
diction.

[*P13] [HNI1]Former Fed R.Civ.P. 58, in effect at
all timmes pertinent to the proceedings, provided, in part,
[**6] that "every judgment shall be set forth on a sepa-
rate document. A judgment is effective only when so set
forth and when entered as provided in Rule 79(A)." Al-
though former Fed R.Civ.P. 58 mandated entry of a sepa-
rate document, the requirement may be waived. /n re
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Yousif (C.A.6, 2000), 201 F.3d 774, 779; see, also, Bank-
ers Trust Co. v. Mallis (1978), 435-U.S. 381, 386, 98 S.

Ct. 1117, 55 L. Ed, 2d 357 (noting the lack of a separate

judgment pursuant to former Fed.R.Civ.P. 58 may not be
fatal if the parties waived the separate-judgment re-
quirement).

[*P14] Here, following removal of the case to fed-
eral district court, the district court dismissed with preju-
dice all state law causes of action against Defendant Sec-
retary and remanded the case to the common pleas court,
thereby finally disposing of the matter in the federal
court. Following the district court's remand order, the
parties continued litigation in the common pleas court
without objection, thus giving their implied consent to
the common pleas court's jurisdiction. As a result, the
parties also impliedly waived the separate-judgment re-
quirement under former Fed. R.Civ.P. 58. [**7] United
Tel. Co. of Ohio v. Tel Answering Serv. of Lima, Inc.
(Aug. 27, 1984), Allen App. No. 1-82-15, 1984 Ohio
App. LEXIS 10714 (observing that [HN2]"just as a party
may waive his right to remove by proceeding in the state
court action or by failing to timely file notice of removal,
a party may waive by voluntarily proceeding in the state
court action even after a questionably valid order of re-
mand™).

[*P15] Section 1447{(c), Title 28, U.S.Code further
supports jurisdiction in the commeon pleas court, stating
[HN3]"[a] motion to remand the case on the basis of any
defect other than lack of subject matter jurisdiction must
be made within 30 days after the filing of the notice of
removal under section 1446(a). * * * A certified copy of
the order of remand shall be mailed by the clerk to the
clerk of the State court. The State court may thereupon
proceed with such case." (Emphasis added.) See Infer-
natl. Lottery, Inc. v. Kerouace (1995), 102 Ohio App.3d
660, 665, 657 N.E.2d 820 (holding [HN4]"jurisdiction be
determined by the district court's act of entering its re-
mand order rather than by the clerl's ministerial act of
mailing a certified copy of that order. To hold otherwise
would promote form over substance). [**8] See, also,
In re Lowe (C.A 4, 1996), 102 F.3d 731, 736 (“holding
that [HNS5]a federal court loses jurisdiction over a case as
soon as its order to remand the case is entered"); Whid-
don Farms, Inc. v. Delta and Pine Land Co. (S.D.Ala.
2000y, 103 F. Supp. 2d 1310, 1314 (concluding district
court loses jurisdiction immediately upon entry of a re-
mand order).

[*P16] Here, the common pleas court exercised ju-
risdiction after the remand order had been issued in the
federal court and received in the common pleas court.
Those facts, combined with plaintiffs continuing to liti-
gate without objection in the common pleas court, render
plaintiffs’ jurisdictional arguments unpersuasive.

[¥P17] In their first assignment of error, plaintiffs
contend the trial court erred by failing to consider or
grant plaintiffs' Civ.R. 60(B) motion or, in the alterna-
tive, by failing to consider or grant plaintiffs' motion for
reconsideration.

[*P18] On May 16, 2002, after the common pleas
court entered a final judgment, plaintiffs filed a "motion
to reconsider and/or set aside verdict" in the common
pleas court; on June 12, 2002, plaintiffs filed a notice of
appeal. At [**9] the time the notice of appeal was filed,
the trial court had not ruled upon plaintiffs' motion.
Plaintiffs asseri that by failing to rule on plaintiffs’ Civ.R.
60(B) motion, the trial court overruled it. See State ex
rel. The V Cos. v. Marshall (1998), 81 Ohio 5t.3d 467,
469, 1998 Ohio 329, 692 N.E2d 198, and Newman v. Al
Castrucci Ford Sales, Inc. (1988), 54 Ohio App.3d 166,
169, 561 N.E.2d 1001, jurisdictional motion overruled
(1989), 41 Ohio $t.3d 725. According to plaintiffs, the
matter is ripe for appellate review.

[*P19] Plaintiffs' appeal to this court divested the
common pleas court of jurisdiction to consider plaintiffs’
Civ.R. 60(B) motion, Howard v. Catholic Social Serv, of
Cuyahoga Cty., Inc. (1994), 70 Ohio St.3d 141, 147,
1994 Ohio 219, 637 N.E.2d 890. As Howard noted,
[HN6]during the pendency of an appeal "jurisdiction
may be conferred on the trial court only through an order
by the reviewing court remanding the matter for consid-
eration of the Civ.R. 60(B) motion." Id. Plaintiffs have
not sought an order from this court remanding the matter
to the common pleas court for consideration of the
Civ.R. 60(B) motion. In accordance with [**10] How-
ard, this court thus lacks jurisdiction to consider the mer-
its of plaintiffs’ Civ.R. 60(B) motion. Following the dis-
position of this appeal, the common pleas court again
will have jurisdiction to determine plaintiffs' Civ.R.
60(B) motion. See Stare ex rel Newton v. Cowrt of
Claims (1993), 73 Ohio St.3d 553, 558, 1995 Ohio 117,
653 N.E.2d 366 ("after the appeal was dismissed, the
court had jurisdiction to rule en the Civ.R. 60[B] mo-
tion"). A timely appeal from that determination will give
this court jurisdiction to review the trial court’s ruling.

[*P20] Similarly, plaintiffs' contention that the
common pleas court erred by failing to rule on plaintiffs'
motion for reconsideration, filed after the common pleas
court's final judgment, is unpersuasive, In Pitts v. Ghio
Dept. of Transp. (1981), 67 Ohio St.2d 378, 423 N.E.2d
1105, paragraph one of the syllabus, the Ohio Supreme
Court held [HN7]"the Chio Rules of Civil Procedure do
not prescribe motions for reconsideration after a final
judgment in the trial court." Consequently, "without a
specific prescription in the Civil Rules for a motion for
reconsideration, it must be considered a nullity." Id. at
380. [**11] DBecausé plaintiffs’ alternative motion for
reconsideration is a legal nullity, any judgment or final
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order from plaintiffs' motion for reconsideration also
would be a nullity. 1d. at 381. Insofar as plaintiffs con-
tend the trial court erred in not sustaining their motion
for reconsideration, the first assignment of error is over-
ruled; to the extent plaintiffs contend the. trial court erred
overruling their motion for Civ.R. 60(B) relief, the ar-
gument is premature.

[*P21] In their second assignment of error, plain-
tiffs contend the trial court erred in granting defendants’
motion for summary judgment. [HN8]An appellate
court's review of summary judgment is conducted under
a de novo standard, Coventry Twp. v. Ecker (1995), 101
Ohio App.3d 38, 41, 654 N.E.2d 1327; Koos v. Cent.
Ohio Cellular, Inc. (1994), 94 Ohio App.3d 579, 588,
641 N.E2d 265. [HN9]Summary judgment is proper
only when the party moving for summary judgment
demonstrates: (1) no genuine issue of material fact exists,
(2) the moving party is entitled to judgment as a matter
of law, and (3) reasonable minds could come to but one
conclusion and that conclusion is adverse to the party
[**12] against whom the motion for summary judgment
is made, that party being entitled to have the evidence
most strongly construed in its favor, Civ.R. 56; State ex
rel. Grady v. State Emp. Relations Bd. (1997), 78 Ohio
St.3d 181, 183, 1997 Ohio 221, 677 N.E.2d 343.

[*P22] [HN10]Pursuant to Civ.R. 56(C), the moy-
ing party bears the initial burden of informing the trial
court of the basis for the motion and identifying those
portions of the record demeonstrating the absence of a
material fact, Dresher v. Burt (1996), 75 Ohio St.3d 280,
293, 1996 Ohio 107, 662 N.E.2d 264, Once the moving
party discharges its initial burden, summary judgment is
appropriate if the non-moving party does not respond, by
affidavit or as otherwise provided in Civ.R. 56, with spe-
cific facts showing that a genuine issne exists for trial.
Dresher at 293; Vahila v. Hall (1997), 77 Ohio 5t.3d
421, 430, 1997 Ohio 259, 674 N.E2d 1164; Civ.R.
56(E).

[*P23} In Malone v. Miami Univ. (1993}, 89 Ohio
App.3d 527, 529-530, 625 N.E2d 640, jurisdictional
motion overruled, 68 Ohio St.3d 1410, this court ob-
served that [HN11]"to establish a cause of action in neg-
ligence, appellant must show [**13] a duty, a breach of
that duty and damage or injury as a proximate result of
the breach. * * * The existence of a duty in a negligence
action is a question of law for the court and there is no
express formula for determining whether ot not a duty
exists," (Citation omitted.)

[*P24] [HN12]Generally, "the legal status of a per-
son injured on real property determines the scope and
extent of landowner's duty to the injured person.” Ben-
nett v. Kroger Co. (1996), 109 Ohio App.3d 727, 728-
729, 672 N.E.2d 1111, appeal not atlowed, 76 Ohio St.3d

1495. See, also, Gladon v. Greater Cleveland Regional
Transit Auth. (1996), 75 Ohio 5t.3d 312, 315, 1996 Ohio
137, 662 N.E.2d 287. [HN13]Ohio law recognizes three
classifications of persons present on another's land: invit-
ecs, licensees, and trespassers. Benneit at 729, As noted
in Light v. Ohio Univ. (1986}, 28 Ohio 5t.3d 66, 68, 28
Ohio B. 165, 502 N.E.2d 611 "business invitees are per-
sons who come upon the premises of another, by invita-
tion, express or implied, for some purpose which is bene-
ficial to the owner. * * * It is the duty of the owner of the
premises to exercise ordinary care and to protect the in-
vitee by maintaining [**14] the premises in a safe con-
dition. * * * Conversely, a person who enters the prem-
ises of another by permission or acquiescence, for his
own pleasure or benefit, and not by invitation, is a licen-
see. A licensee takes his license subject to its attendant
perils and risks. The licensor is not liable for ordinary
negligence and owes the licensse no duty except to re-
frain from wantonly or willfully causing injury.” (Cita-
tions omitted.) (Emphasis sic.} See, also, Gladon at 317,
citing Seles v. Ohio Edison Co. (1945), 144 Ohio St. 373,
39 N.E.2d 138, paragraph one of the syllabus (noting a
landownet owes no duty to a trespasser except to refrain
from willful, wanton or reckless conduct that is likely to
cause injury).

[*P25] In moving for summary judgment, defen-
dants did not contest that they were the ownets or occu-
piers of the parking garage. Further, in their briefs before
this court, the parties appear to concede plaintiffs were
business invitees at the time of Thelma Duncan's fall.
Because the parties apparently view plaintiffs as business
invitees at the time of the fall, we must determine
whether defendants exercised ordinary care, protected
plaintiffs [**15] by maintaining the premises in a safe
condition, and warned plaintiffs of latent defects of
which defendants had knowledge. See Stockhauser v.
Archdiocese of Cincinnati (1994), 97 Ohio App.3d 29,
32, 646 N.E.2d 198, citing Scheibel v. Lipton (1951), 156
Ohio St. 308, 102 N.E.2d 453.

[*P26] Defendants contend they exercised ordinary
and reasonable care, and the premises were maintained in
a reasonably safe condition without any latent defects.
Beyond that, defendants contend they owed no duty to
plaintiffs because the curb was "open and obvious" and
plaintiffs safely had traversed the curbing at issue ap-
proximately 30 minutes before Thelma Duncan's fall.
Plaintiffs respond by confending the Ohic Supreme
Court's opinion in Texler v. D.O. Summers Cleaners &
Shirt Laundry Co. (1998), 81 Ohio St.3d 677, 1998 Ohio
602, 693 N.E.2d 271 [HNI4]essentially preciudes the
"open and obvious" doctrine from being a complete and
total bar to recovery without a comparative negligence
analysis.
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[¥P27] As this court noted in Anderson v. Ruoff
(1995}, 100 Ohio App.3d 601, 604, 654 N.E.2d 449, ap-
peal not allowed, 73 Ohio St3d 1414,
{HN15]"under the 'open and obvious' doctrine, an owner
or occupier of property owes no duty to warn invitees
gntering the property of open and obvious dangers on the
property, * * * The rationale behind the doctrine is that
the open and obvious nature of the hazard itself serves as
a warning, and that the owner or occupier may reasona-
bly expect that persons entering the premises will dis-
cover those dangers and take appropriate measures to
protect themselves." (Citations omitted.) Moreover, "the
question of comparative negligence is never reached if
the court determines that a landowner owes no duty, The
open and obvious doctrine, therefore, is not inconsistent
with the comparative negligence principles set forth in
R.C. 2315.19." Id.

[*P28] Recently, in Horner v. Jiffy Lube Internatl,
Inc., Franklin App. No. 01AP-1054, 2002 Ohio 2830, at
P16, this court considered whether Texler altered the
nature of the "open and obvious" doctrine, rendering it a
relevant factor in determining comparative negligence
rather than duty. As Horner observed, "in Whitelaw v.
The Fifty-Five Restaurant Group, Ltd. (2001), Franklin
App. No. 00AP-668, 2001 Ohio App. LEXIS 194,
[*¥17] we explicitly rejected this argument. As we
stated in Whitelaw, the issue presented in Texler was
whether the court of appeals should have entered judg-
ment for defendant notwithstanding the verdict based
upon its assessment that the plaintiff contributed over
fifty percent of the negligence involved in her fall over a
bucket of concrete used to prop open the defendant's
door. The court held that there was enough evidence to
suppott the jury's decision that the defendant was one
hundred percent negligent in using a door stopper that
partially obstructed the walkway. Therefore, the court
reversed and remanded the case to the court of appeals
for review of other issues previously considered moot.
No where in the majority opinion did the court address
the 'open and obvious' doctrine. While we recognize that
the court reached the question of comparative negligence
in a case that arguably could have been resolved based
upon the 'open and obvious' doctrine, we decline to alter
a long-established legal principle based upon precedent
that does not address the principle. Therefore, Texler is
inapplicable in determining whether one party's duty to
another party is vitiated by the [**18] open and obvious
nature of the danger.”

[*P29] See, also, Qlsor v. Wilfong Tire, Knox App.
No. 01CA31, 2002 Ohio 2522, at P22; Yahle v. Historic
Slumber Ltd. (Nov, 19, 2001), Clinton App. No.
CA2001-04-015, 2001 Ohio 8667. But, see, Schindler v.
Gales Superior Supermarket, Inc. (2001), 142 Ohio
App.3d 146, 153, 754 N.E.2d 298 ("this court is of the

[**16] .

opinion that the time has come to analyze the epenness
and obviousness of a hazard not in terms of the duty
owed but rather in terms of causation"). Under the prece-
dent of this court, plaintiffs’ contention that Tex/er essen-
tially requires the "open and obvious" doctrine become
one of causation, not duty, is unpersuasive.

[*P30] Here, plaintiffs’ claim that the six-inch curb
they safely had traversed, unnoticed, on the way into the
hotel became unreasonably dangerous when plaintiffs
exited the elevator approximately 30 minutes later. As
the Supreme Court explained in Raflo v. Losantiville
Country Club (1973), 34 Ohio 5t.2d 1, 295 N.E.2d 202,
paragraph one of the syllabus [HN16]"ene who upon
entering a building traverses a step, the height of which
is proscribed by the state building code, [**19] cannot
maintain that the hazard was so insubstantial as to go
unnoticed at that time, yet was unreasonably dangerous,
hence actionable, when it occasioned her fall upon leav-
ing the building." Similarly, "one who enters a building
by traversing a step described as 'abnormally high,’ is
charged with knowledge of the presence of that abnor-
mality upon exiting.” Id., paragraph two of the syllabus,
following Leighton v. Hower Corp. (1948), 149 Ohio St.
72, 77 N.E.2d 600.

[*P31] Accordingly, plaintiffs' contention that the
six-inch curb was not an "open and obvious" condition is
not persuasive. Moreover, even if plaintiffs could estab-
lish defendants breached a duty to plaintiffs, the evidence
in the record does not establish proximate cause. See
Strother v. Hutchinson (1981), 67 Ohio St.2d 282, 286,
423 N.E.2d 467 ("It is well settled that in order for a per-
son to be entitled to recover in damages for a claimed
negligent injury, the act complained of must be the direct
and proximate cause of the injury").

[*P32} In deposition testimony, Thelma Duncan
stated she did not retnember looking at the ground, or see
a curb, after disembarking from the [**20] elevator, and
"she didn't see anything there to cause me to fall”
{Thelma Duncan Depo., 42.) Accerdingly, plaintiffs can-
not establish the six-inch curb, which defendants alleg-
edly designed, constructed and maintained, proximately
caused Thelma Duncan's fall. See Guyron v. Debartolo,
Inc. (Nov. 4, 1993), Cuyahoga App. No. 65268, 1993
Ohio App. LEXIS 5261 [IIN17]("speculation or conjec-
ture on a plaintiff's part as to the culpable party who
caused her fall and what caused her fall is not sufficient,
as a matter of law, since the issue of proximate cause is
not open to speculation and plaintiff can point to no
wrong or negligent act committed by defendant™);
Jennings v. Ameritrust Co. (Oct. 6, 1994), Cuyahoga
App. No. 66867, 1994 Ohio App. LEXIS 4645. Because
plaintiffs failed to establish the curb proximately caused
Thelma Duncan's fall, plaintiffs cannot establish a prima
facie negligence case. See Strother at 286.
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[*P33] In their complaint, plaintiffs also claimed
defendants' conduct violated various federal and state

statutory requirements, rendering defendants negligent

per se or liable in strict liability, or both. Here, although
the commeon pleas court did not make a specific finding
concerning these claims, plaintiffs offer [**21] no evi-
dence to support their allegations. Moreover, even if vio-
lation of a specific provision may be evidence of defen-
dants' negligence, or even render defendants strictly li-
able, plaintiffs nonetheless must demonstrate a genuine
issue exists regarding proximate cause. As noted, plain-
tiffs have failed to do so. Plaintiffs' allegations of nui-
sance suffer the same deficiency.

[*P34] Plaintiffs' claim for punitive damages also
fails: because plaintiffs failed to establish entitlement to
compensatory damages, they are not entitled to punitive
damages. Bishop v. Grdina (1985), 20 Ohic St.3d 26, 28,
20 Ohio B. 213, 485 N.E.2d 704. Similarly, because the

trial court properly granted summary judgment to defen-
dants on Thelma Duncan's claim, Jack Duncan's loss of
consortium claim also fails. See Martinez v. Yoho's Fast
Food Eguip., Franklin App. No. 02ZAP-79, 2002 Ohio
6756, at P27. See, also, Miller v. City of Xenia (Mar. 22,
2002), Greene App. No. 2001 CA 82, 2002 Ohio 1303
(noting loss of consortium claim failed as a matter of law
because of failure of primary cause of action). Plaintiffs’
second assignment of error is overruled.

[*P335] Having overruled plaintiffs' first [¥*22] as-
signment of error in part, determined the remainder of
their first assignment of error is premature, and overruled
their second assignment of error, we affirm the judgment
of the trial court.

Judgment affirmed.
BOWMAN and LAZARUS, ]I, concur.
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DISPOSITION: Affirmed.

CASE SUMMARY:!

PROCEDURAL POSTURE: Plaintiff realtor appealed
as of right from the Oakland Circuit Court (Michigan)
order granting summary in favor of defendant sellers in
his slip and fall premises liability case.

OVERVIEW: The realtor was showing the sellers'
house to potential buyers. Leaving the house, he fell and
broke his foot stepping off a cement slab adjacent to the
front porch. The slab was elevated three inches from the
sidewalk which led to the driveway. Apparently, he was
waving goodbye to the prospective buyers, was not look-
ing down, and fell. He sued for negligence and inten-
tional nuisance. The sellers moved for summary judg-
ment, which was granted. The trial court ruled that the
step was open and obvious and not unreasonably danger-
ous and that the realtor failed to show that the sellers
created or continued a dangerous condition. The realtor
argued the step was not open and obvious and if it was
then it was unreasonably dangerous, that there were un-
usual characteristics causing the step fo pose an unrea-
sonable risk of harm, and that the siep should have been
made more open and obvious, He also claimed that the
step constituted an intentional nuisance in fact. The court
affirmed. The sellers had no duty to warn the realtor

about the open and obvious cement slab. The realtor
failed to establish a genuine issue of fact,

QUTCOME: The summary judgment for the sellers was
affirmed. Sellers had no duty to warn the realtor of any
danger associated with the fully obvious cement slab, as
it was reasonable to expect an average person of ordinary
intelligence to discover any such danger on casual in-
spection. The realtor fell because he was not looking
where he was going, Viewing evidence in a light most
favorable to him, he failed to establish a genuine issue of
material fact,

CORE TERMS: slab, cement, invitee, risk of harm,
dangerous conditions, nuisance, invitor, discover, nui-
sance in fact, elevation, reasonable care, unreasonably
dangerous, inspection, genuine, real estate, ordinary in-
telligence, duty to exercise, duty to warn, failure to warn,
average person, obviousness, deposition, ordinance, per-
ceive, goodbye, waving, casual, hidden, front, safe

LexisNexis(R) Headnotes

Civil Procedure > Summary Judgment > Appellate Re-
view > Standards of Review

Civil Procedure > Summary Judgment > Standards >
General Overview

Civil Procedure > Appeals > Standards of Review > De
Novo Review

[HNi]A trial court's ruling on a motion for summary
disposition is reviewed de novo.

Civil Procedure > Summary Judgment > Appellate Re-
view > General Overview
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Civil Procedure > Summary Judgment > Standards >
General Overview

Civil Procedure > Appeals > Standards of Review > _

General Overview

[HN2]Where a trial court relies on materials outside the
pleadings in ruling on a summary judgment motion, the
reviewing court assumes that the trial court granted the
motion on the basis of Mich. Ct. R. 2.116(C}(10}, which
tests the factual support for the claim.

Civil Procedure > Summary Judgment > Standards >
Genuine Disputes

Civil Procedure > Summary Judgment > Standards >
Materiality

[HN3]0n summdry judgment, a court is to consider all
record evidence, make all reasonable inferences in favor
of the nonmoving party, and determine whether a genu-
ine issue of any material fact exists to warrant a trial.

Torts > Negligence > Duty > General Overview

Torts > Premises Liability & Property > General Prem-
ises Liability > Dangerous Conditions > Known Dan-
gers

Toris > Premises Liability & Property > General Prem-
ises Liability > Duties of Care > General Overview
[HN4]The landowner owes an invitee a duty to exercise
reasonable care to protect the invitee from unreasonable
risk of harm caused by a dangerous condition on the land
that the owner knows or should know that his invitee will
not discover, realize, or protect himself against. Invitors
may be held liable for an invitee's injury that result from
a failure to warn of a hazardous condition or from the
negligent maintenance of the premises or defects in the
physical structure in the building. Where a condition is
open and obvious, the scope of the invitor's duty may be
limited, Although there may be no duty to warn of a fully
obvious condition, the invitor may still have a duty to
protect an invitee against foresceably dangerous condi-
tions. the open and obvious doctrine does not relieve the
invitor of the duty of reasonable care.

Torts > Premises Liability & Property > General Prem-
ises Liability > Dangerous Conditions > Obvions Dan-
gers

[HNS5]If a particular activity or condition creates a risk of
harm only because the invitee does not discover the con-
dition or realize its danger, then the open and obvious
doctrine will cut off liability if the invitee should have
discovered the condition and realized its danger. On the
other hand, if the risk of harm remains unreasonable,
despite its obviousness or despite knowledge of it by the
invitee, then the circumstances may be such that the invi-

tor is required to undertake reasonable precautions. The
issue then becomes the standard of care and is for the
jury to decide.

Torts > Premises Liability & Property > General Prem-
ises Linbility > Dangerous Conditlons > OQbvious Dan-
gers

[HN6]Because the danger of tripping and falling on a
step is generally open and obvious, the failure to warn
theory cannot establish liability. However, if there are
gpecial aspects of the particular steps that make the risk
of harm unreascnable, the failure to remedy the danger-
ous condition may result in a breach of the duty to keep
the premises reasonably safe. There must be something
unusual or unique about the steps because of their char-
acter, location, or surrounding conditions in order for a
duty to exercise reasonable care to remain with the invi-
tor,

Torts > Premises Liability & Property > General Prem-
ises Liability > Dangerous Conditions > Obvious Dan-
gers

[HN7]Whether a danger is open and obvious depends
upon whether it is reasonable to expect an average per-
son of ordinary intelligence to discover the danger upon
casual inspection.

Governments > Local Governments > Ordinances &
Regulations

Torts > Negligence > Proof > Violations of Law > Or-
dinances

Torts > Premises Linbility & Property > General Prem-
ises Liability > Dangerous Conditlons > Obvions Dan-
gers

[IIN8]Violation of an ordinance or administrative rule
and regulation is evidence of negligence, however such a
violation does not go to the question whether there is
something unique about steps that renders them unrea-
sonably dangerous even when the open and obvious dan-
ger is perceived.

Real Property Law > Torfs > Nuisance > Types > Gen-
eral Overview

[HIN9]Liability for nuisance is predicated upon the exis-
tence of a dangerous condition. A nuisance in fact is a
condition which becomes a nuisance by reason of the
circumstances and surroundings,

JUDGES: Before: Kelly, P.J., and Jansen and White, JJ.
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PER CURIAM.

Plaintiff appeals as of right from an order granting

summary disposition in favor of defendants in this prem- ~

ises liability case. We affirm.

This case arises out of a slip and fall that occurred
on April 21, 1996 at a home owned by defendants. Plain-
tiff, a real estate salesperson, was showing defendants'
house to potential buyers. While exiting defendants'
house, plaintiff fell and broke his foot as he was stepping
off a cement slab adjacent to the front porch. Specifi-
caily, the cement slab was elevated three inches from the
cement sidewalk which led to the driveway. Apparently,
plaintiff was waving goodbye to the prospective buyers,
was not looking down, and fell off the cement slab,

Plaintiff filed suit, alieging negligence and inten-
tional nuisance. Plaintiff's negligence claim included
claims that defendants failed to exercise ordinary care to
protect plaintiff from unreasonable risks of injury that
were known [*2] or should have been known to defen-
dants, failed to maintain the premises in a reasonably
safe condition, failed to warn plaintiff of the danger,
failed to discover possible dangerous conditions which a
reasonable person would have discovered upon inspec-
tion, and maintained a bazard because of the change in
elevation which is a violation of ordinances of the city of
Troy and the State of Michigan. The trial court granted
defendants' motion for summary disposition, ruling that
the step was open and obvious and not unreasonably
dangerous, and that plaintiff failed to show that defen-
dants created or continued a condition knowing that in-
jury was substantially certain to follow because of the
condition.

[HN1]A trial court's ruling on a motion for summary
disposition is reviewed de nove. Spiek v Dep't of Trans-
portation, 456 Mich 331, 337; 572 NW2d 201 (1998).
[HNZ]Because the trial court relied on materials outside
the pleadings, we assume that the frial court granted the
motion on the basis of MCR 2.116(C)(10), which tests
the factual support for the claim. Spigk, supra, pp 337-
338. [HN3]The court is to consider all record evidence,
make all reasonable inferences [*3] in favor of the non-
moving party, and determine whether a genuine issue of
any material fact exists to warrant a trial. Skinner v
Square D Co, 445 Mich 153, 161; 516 NW2d 475
(1994).

Plaintiff first argues that the trial court erred in
granting defendants' motion for summary disposition
because the step was not open and obvious and, if it was
open and obvious, the step was unreasonably dangerous.

There is no dispute that plaintiff was an invitee on
defendants’ premises at the time he fell. [HN4]The land-
owner owes an invitee a duty to exercise reasonable care

to protect the invitee from unreasonable risk of harm
caused by a dangerous condition on the land that the
owner knows or should know that his invitee will not
discover, realize, or protect himself against. Bertrand v
Alan Ford, Inc, 449 Mich 606, 609; 537 N'W2d 185
(1995). Invitors may be held liable for an invitee's injury
that result from a failure to warn of a hazardous condi-
tion or from the negligent maintenance of the premises or
defects in the physical structure in the building. Id, p
610, Where a condition is open and obvious, the scope of
the invitor's duty may [*4] be limited. /d. Although there
may be no duty to warn of a fully obvious condition, the
invitor may stifl have a duty to protect an invitee against
foresecably dangerous conditions. /d, p 611. Therefore,
the open an obvious doctrine does not relieve the invitor
of the general duty of reasonable care. /d

The rule generated is that [HN5}If the
particular activity or condition creates a
risk of harm only because the invitee does
not discover the condition or realize its
danger, then the open and obvious doc-
trine will cut off liability if the invitee
should have discovered the condition and
realized its danger. On the other hand, if
the risk of harm remains unreasonable,
despite its obviousness or despite knowl-
edge of it by the invitee, then the circum-
stances may be such that the invitor is re-
quired to undertake reasonable precau-
tions. The issue then becomes the stan-
dard of care and is for the jury to decide,
[7d]

The Court concluded in Bertrand, supra, p 614, that
[HN6]because the danger of tripping and falling on a
step is generally open and obvious, the failure to wam
theory cannot establish liability. However, if there are
special aspects [*5] of the particular steps that make the
risk of harm unreasonable, the failure to remedy the dan-
gerous condition may result in a breach of the duty to
keep the premises reasonably safe. There must be some-
thing unusual or unique about the steps because of their
character, location, or surrounding conditions in order for
a duty to exercise reasonable cars to remain with the
invitor. Id., pp 614, 617.

First, we agree with the trial court that the cement
slab in question was open and obvious. [HN7]Whether a
danger is open and obvicus depends upon whether it is
reasonable to expect an average person of ordinary intel-
ligence to discover the danger upon casual inspection.
Hughes v PMG Bldg, Inc, 227 Mich App 1, 10; 574
NW2d 691 (1997). Plaintiff testified at his deposition
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that he did not recall seeing the step before he fell. Simi-
larly, in his affidavit, plaintiff averred that he fell be-

cause he did not see or perceive the change in elevation

of the cement slab. However, plaintifl admitted at his
deposition that there was nothing hidden about the con-
figuration of the cement slab. Finally, plaintiff had en-
tered through the front door and walkway twice [*6] on
the same day before he fell. A review of the photographs
attached to the briefs also confirms that there is nothing
about the cement slab that makes any defect to be hid-
den, Accordingly, defendants had no duty to warn plain-
tiff about any dangers associated with the fully obvious
cement slab because it is reasonable to expect an average
person of ordinary intelligence to discover any danger
associated with the cement slab upon casual inspection.

Plaintiff next argues that, although the step may be
considered open and obvious, there were unusual charac-
teristics about the step which caused it to pose an unrea-
sonable risk of harm. First, plaintiff contends that the
step violated the Building Officials and Code Adminis-
trators (BOCA) National Building Code requirements (as
adopted by the city of Troy and the State of Michigan)
relating to steps. Second, plaintiff contends that the step
was difficult to see, that he did not perceive any change
in elevation, and, thus, it posed an unreasonable risk of
harm.

With respect to plaintiff's contention that the step
elevation of three inches violated the requirement of the
BOCA that the rise should be a minimum of four inches
| we note that [*7] [IIN8]violation of an ordinance or
administrative rule and regulation is evidence of negli-
gence, however, such a violation does not go to the ques-
tion whether there is something unique about the steps
that renders them unreascnably dangerous even when the
open and obvious danger is perceived. Ultimately, the
question is whether there is something unusual about the
cement slab because of its character, location, or sur-
rounding conditions. Bertrand, supra, p 617. The slab
itself is not broken, cracked, or sloped. Thete is nothing
that surrounds the slab so that it is difficult to see. The
conditions on the day of plaintiff's accident were dry and
sunny. According to another real estate agent who saw
plaintiff fall, plaintiff was waving goodbye to two cus-
tomers, was not looking down, and he simply fell off the
cement slab. Thus, plaintiff fell because he was not look-
ing where he was going and not because of the three-inch
rise, as opposed to a four-inch rise, of the slab.

1 The cement slab in question was built, along
with the driveway and sidewalk, in the summer of
1988 by a company hired by defendants. While
defendants contended that the applicable 1987
BOCA code did not contain a minimum riser re-
quirement applicable to the steps at issue, defen-
dants abandoned that position at argument.

[*8] Plaintiffs additional contention that the step
should have been made more open and obvious is irreie-
vant to whether the risk associated with the obvious step
was unreasonable. Novotney v Burger King Corp (On
Remand), 198 Mich App 470, 474-475; 499 NW2d 379
(1993). Accordingly, viewing the evidence in a light
most favorable to plaintiff, he has failed to establish a
genuine issue of material fact regarding whether the step
was obvious and whether the step posed an unreasonable
risk of harm despite its obviousness. Bertrand, supra, p
624,

Plaintiff next argues that the trial court erred in
granting defendants' motion for summary disposition
regarding his intentional nuisance claim because the step
constituted an intentional nuisance in fact,

[HN9]Liability for nuisance is predicated upon the
existence of a dangerous condition. Lynd v Chaocolay
Twp, 153 Mich App 188, 203; 395 NW2d 281 (1986). A
nuisance in fact is a condition which becomes a nuisance
by reason of the circumstances and swrroundings, /d. As
discussed above, the step at issue is not a dangerous con-
dition. Since there is no dangerous condition, [*9] there
is no nuisance. Tolbert v U.S. Truck Co, 179 Mich App
471, 474; 446 NW2d 484 (1989). Further, there are no
"circumstances and surroundings” which cause the step
to become a nuisance. Therefore, there is no nuisance in
fact. MeCracken v Redford Twp Water Dep't, 176 Mich
App 365, 371; 439 NW2d 374 (1989). Because plaintiff
failed to establish a genuine issue of fact regarding
whether the step constituted an intentional nuisance in
fact, the trial court did not err in dismissing plaintiff's
intentional nuisance claim.

Affirmed.

/s/ Michael J. Kelly
/s/ Kathleen Jansen
/s/ Helene N. White
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PROCEDURAL POSTURE: Plaintiff shopper sought
review of a decision of the Wayne Circuit Court (Michi-
gan), which, in his slip and fall negligence action against
defendant grocety store, granted summary disposition in
favor of the grocery store pursuant to MCR
2.116(C)(10), ruling that the slipping hazard posed by
crushed grapes or grape residue was open and obvious as
a matter of law.

OVERVIEW: The shopper slipped on crushed green
grapes or grape residue on the grocery store floor. He
argued that the hazard was not open and obvious, or, if it
was, the doctrine was barred by other considerations.
The state appellate court affirmed. The shopper testified
during his deposition that the crushed grapes were read-
ily observable after he slipped, and that he and several
others noticed them once they looked at the floor; he also
testified that nothing blocked his view of the floor, Fur-
ther, there was nothing unusual about spilled grapes or
residue on a supermarket floor, and the shopper failed to
raise a genuine issue of fact with respect to whether the

store knew or should have known that his attention
would be sufficiently distracted by the displays and mer-
chandise so as to divert his attention away from the haz-
ard. Moreover, the shopper's reliance on the store's al-
leged code violation was unavailing. Finally, while the
shopper argued that the store breached the duty to pro-
vide a safe workplace as required by § 9 of the Michigan
Occupational Safety and Health Act, MCL 408.10G09, he
could not rely on the Act as it applied only to the rela-
tionship between employers and employees,

OUTCOME: The appellate court affirmed the trial
court's grant of summary disposition in favor of the gro-
cery store.
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[HN1]In a premises liability action, a plaintiff must
prove: (1} that the defendant owed a duty to the plaintiff,

{2) that the defendant breached the duty, (3) that the de-

fendant's breach of the duty caused the plaintiff's inju-
ries, and (4) that the plaintiff suffered damages. Gener-
ally, a premises possessor owes a duty to exercise rea-
sonable care to protect an invitee from an unreasonable
risk of harm caused by a dangerouws condition on the
land. However, the possessor of land is not an absolute
insurer of an invitee's safety. A premises possessor is
generally not required to protect an invitee from open
and obvious dangers, The test to determine if a danger is
open and obvious is whether an average user with ordi-
nary intelligence would have been able to discover the
danger and the risk presented upon casual inspection.
Because the test is objective, the Court of Appeals of
Michigan looks not to whether a particular plaintiff
should have known that the condition was hazardous, but
to whether a reasonable person in his or her position
would have foreseen the danger.
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[HN3]Shoppers in modern grocery stores are often dis-
tracted by displays and merchandise. But mere distrac-
tions are not sufficient to prevent application of the open
and obyious danger doctrine. Instead, to prevent applica-
tion of the open and obvious danger doctrine to a typical
and obvious condition, the condition must be effectively
unavoidable or unreasonably dangerous because of spe-
cial aspects that impose an unreasonably high risk of
severe harm. However, typical open and cbvious dangers
do not give rise to these special aspects, In Michigan, the
relevant inquiry is not merely whether a plaintiff was
distracted, but rather whether there was anything "un-
usual" about the plaintiffs distraction that would pre-
clude application of the open and obvious doctrine,
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gers

Torts > Premises Liability & Properly > General Prem-
ises Liability > Duties of Care > Duty on Premises >
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[HN4}n some cases, the possessor of land can and
should anticipate that a dangerous condition will cause
physical harm to an invitee notwithstanding its known or
obvious danger. Such reason to expect harm to the visitor
from known or obvious dangers may arise, for example,
where the possessor has reason to expect that the in-
vitee's attention may be distracted, go that he will not
discover what is obvious; in such cases, the open and
obvious doctrine will not apply to bar the defendant's
duty to the invitee.

Torts > Premises Linbility & Property > General Prem-
ises Linbility > Duties of Care > Duty on Premises >
Reasonable Care

Torts > Premises Liability & Property > General Prem-
ises Linbility > Premises > Stores

[EIN5]The Court of Appeals of Michigan has not created
a special standard of care for supermarket patrons.
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Reasonable Care

[HN6]Code violations may provide some evidence of
negligence. However, even in cases of code violations,
the relevant inquiry remains whether any special aspects
rendered an otherwise open and obvious condition unrea-
sonably dangerous. In other words, even when a hazard-
ous condition results from a code violation, the critical
inquiry is whether there is something unusual about the
alleged hazard that gives rise to an unreasonable risk of
harm. If the proofs create a genuine issue of fact con-
cerning whether the risk of harm was "unreasonable," the
existence of a duty becomes a question for the trier of
fact.
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Torts > Premises Liability & Property > General Prem-
ises Liability > Dangerous Conditions > Obvious Dan-
gers

[HN7]The applicability of the opéﬁ and obvious danger )

doctrine depends on the theory underlying a negligence
action. The open and obviocus doctrine cannot be used to
avoid a specific statutery duty. Therefore, if a negligence
action is premised on the violation of a statute rather than
on commaon-law principles of premises liability, the open
and obvious danger doctrine will not apply.
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Rules & Regulations

Torts > Negligence > Proof > Vielations of Law > Stal-
utes
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[HN8]In Michigan, the violation of a statute creates a
rebuttable presumption of negligence, and the violation
of an administrative regulation constitutes evidence of
negligence, However, the Michigan Occupational Safety
and Health Act (MIOSHA), MCL 408.1001 et seq., and
regulations enacted under the MIOSHA apply only to the
relationship between employers and employees, and
therefore do not create duties that run in favor of third
parties. Accordingly, the MIOSHA does not impose a
statutory duty in favor of third parties in the negligence
context. Nor do administrative regulations enacted under
the MIOSHA impose duties in favor of third parties in
the negligence context.
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JUDGES: Before: Jansen, P.J., and Neff and Hoekstra,
11.

OPINION
PER CURIAM.

In this premises-liability action, plaintiff appeals as
of right the trial court's grant of summary disposition in
favor of defendants. We affirm,

While plaintiff was shopping, he slipped on crushed
green grapes or green grape residue on the floor of de-
fendants' grocery store. Plaintiff began to fall, reached
for his shopping cart, and sustained injuries. The trial

court granted summary disposition in favor of defendants
pursuant to MCR 2,116(C)(10), ruling that the slipping
hazard posed by the crushed grapes or grape residue was
open and obvious as a matter of law.

We review de novo a trial court's grant of summary
disposition under MCR 2.116(C)(10). Spiek v Dep’t of
Transportation, 456 Mich, 331, 337, 572 N.W.2d 20!
(1998). The pleadings, affidavits, depositions, admis-
sions, and other admissible documentary evidence sub-
mitted by the parties must be considered in the light most
favorable [*2] to the nonmoving party. MCR
2.116(G)X5); DeBrow v Century 21 Great Lakes, Inc
{After Remand), 463 Mich. 534, 538-539; 620 N.W.2d
836 (2001}. Summary disposition is proper under MCR
2.116(C)10) if the affidavits and other documentary
gvidence show that there is no genuine issue concerning
any material fact and that the moving party is entitled to
judgment as a matter of law. Quinto v Cross & Peters
Co, 451 Mich. 358, 362; 547 N.W.2d 314 (1996).

[HN1]In a premises liability action, a plaintiff must
prove (1) that the defendant owed a duty to the plaintiff,
(2} that the defendant breached the duty, (3) that the de-
fendant's breach of the duty caused the plaintiff's inju-
ries, and (4) that the plaintiff suffered damages. Jones v
Enertel, Inc, 254 Mich, App. 432, 436-437; 656 N.W.2d
870 (2002). Generally, a premises possessor owes a duty
to exercise reasonable care to protect an invitee from an
unreasonable risk of harm caused by a dangerous condi-
tion on the land. Lugo v Ameritech Corp, Inc, 464 Mich,
512, 516; 629 N.W.2d 384 (2001). [*3] However, the
possessor of land is not an absolute insurer of an invitee's
safety. /d. at 517. A premises possessor is generally not
required fto protect an invitee from open and obvious
dangers. Id ; Bertrand v Alan Ford, Inc, 449 Mich. 606,
612-613; 537 N.W.2d 185 (1995}

The test to determine if a danger is open and obvious
is whether "an average user with ordinary intelligence
[would] have been able to discover the danger and the
risk presented upon casual inspection[.]" Novotney v
Burger King Corp (On Remand), 198 Mich. App. 470,
475; 499 N.W.2d 379 (1993). Because the test is objec-
tive, this Court looks not to whether a particular plaintiff
should have known that the condition was hazardous, but
to whether a reasonable person in his or her position
would have foreseen the danger. Joyce v Rubin, 249
Mich. App. 231, 238-239; 642 N.W.2d 360 (2002).

Turning to the case at bar, plaintiff first argues that
the slipping hazard posed by the crushed grapes or grape
residue on defendants’ floor was not open and obvious,
We cannot agree. Plaintiff asserts that the crushed grape
residue {*4] was green and brown in color and that the
slipping hazard was therefore inconspicuous against the
backdrop of the beige supermarket floor. He further as-
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"ot

serts that the grape residue "was a film," "was at floor
level," and "did not stick up above the floor." However,

plaintiff also testified during his deposition that the _

crushed grapes were readily observable after he slipped
and that he and several other people all noticed the exis-
tence of the crushed grapes and grape residue once they
actually looked at the floor. Specifically, plaintiff testi-
fied that after he slipped, "I could see the grapes. And
when the manager was there, you [sic] could see the
grapes. The stock boy could see the grapes. The custom-
ers that had come around, they could see the grapes. It
was no great mystery. There were grapes on the floor."
Plaintiff also testified that nothing blocked his view of
the supermarket floor immediately before his accident.

Plaintiff's contention that the crushed grapes and
grape residue were not open and obvious is thus belied
by his own deposition testimony. It is well settled that
[HN2]a party may not create an issue of material fact
merely by contradicting his [*5] or her own deposition
testimony. Klein v Kik, 264 Mich. App. 682, 688; 692
N.W.2d 854 (2005); Dykes v William Beaumont Hosp,
246 Mich. App. 471, 480-481; 633 N, W.2d 440 (2001).
Plaintiff's own deposition testimony establishes that he
would have noticed the potentially hazardous condition
had he been paying attention. See Millikin v Walton
Manor Mobile Home Park, Inc, 234 Mich, App. 490,
497; 595 N.W.2d 152 (1999). Plaintiff failed to raise a
genuine issue of fact concerning whether the grape resi-
due on which he slipped was open and obvious. The trial
court properly determined as a matter of law that the
hazard posed by the crushed grapes or grape residue was
an open and obvious danger.

Plaintiff also argues that the slipping hazard posed
by the crushed grapes or grape residue was not readily
apparent to him and that he could not have been expected
to notice or observe the hazard. We disagree. Citing Ja-
worski v Great Scott Supermarkets, Inc, 403 Mich. 689,
272 N.W.2d 518 (1978), plaintiff contends that a rea-
sonably prudent shopper in a grocery store is neither
required [*6] nor expected to observe all potentially
dangerous conditions on the supermarket floor or in a
supermarket aisle. In Joworski, the plaintiff slipped on
cottage cheese that was spilled on the defendant super-
market's floor. /d. at 695. Because of the light coloration
of the supermarket floor, the cottage cheese was "rela-
tively inconspicuous." /d. at 698. Our Supreme Court
observed that "[w]hile ordinary prudence generally re-
quires one to see that which is to be seen," "[w]e cannot
accept the notion that a customer in 2 modern supermar-
ket or department store should be under an obligation to
see every defect or danger in his pathway." Id. at 699.
The Jaworski Court also recognized that "[t}he displays
of merchandise in modern stores are so arranged and are
intended to catch the customer's attention and divert him

from watching the floor™ and that "[t]he public does not
gxpect to shop at its own risk and it is unreasonable to
expect a person in a retail store to use the same degree of
lookout as he would on a public street™ /4, quoting
Steinhorst v HC Prange Co, 48 Wis 2d 679, 685-686;
180 N.W.2d 525 (1970). In sum, the Court [*7] con-
cluded:

"[The d]efendant’s store in this case was
a 'self-service' type store, in which its
merchandise was displayed on counters or
on shelves so that customers could inspect
the merchandise as they walked in the
aisles or passageways of the store. The
storekeeper certainly intended that his
customers would devote the major part of
their attention to the merchandise which
was being displayed, rather than to the
floor to discover possible obstructions in
the aisle, and in our opinion that circum-
stance must be considered in determining
the degree of care which the storekeeper
should use in maintaining safe passage-
ways, A patron of a self-service type
store, we think, is entitled to rely upon the
presumption that the proprietor will see
that the passageways provided for his use
are reasonably safe, considering the fact
that while using these passageways he
may be devoting some of his attention to-
ward inspecting the merchandiss." [/d. at
659-700, quoting Provost v Great Atlantic
& Pacific Tea Co, 154 So. 2d 597, 601-
602 (La App, 1963).]

The problem with plaintiff's assertion in this regard
is that Jeworski was a contributory negligence case. [*8]
See Jaworski, supra at 696-697. The issue in Jaworski
was not whether the defendant supermarket owed the
plaintiff a duty, but whether the plaintiff was contributo-
rily negligent in failing to observe and avoid slipping on
the spilled cottage cheese. See Clark v Kmart Corp (On
Remand), 249 Mich. App. 141, 152; 640 N.W.2d 892
(2002); Charleston v Meijer, Inc, 124 Mich, App. 416,
419; 335 N.W.2d 33 (1983). The doctrine of contributory
negligence has been abrogated since our Supreme Court's
decision in Jaworski, see Placek v Sterfing Hts, 405
Mich. 638; 275 N.W.2d 511 (1979), and this Court has
suggested that the reasoning of Jeworski--holding that
the plaintiff was not contributorily negligent for failing
to observe and avoid the spilled coettage cheese--is no
longer relevant under the doctrine of comparative negli-
gence, Charleston, supra at 419. The Charleston Court
observed that with the advent of comparative negligence
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in Michigan, "[t]he trend is towards allowing all issues
[concerning the plaintiff's alleged negligence], when
supported [*9] by the facts, to go to the jury . ... Id

The issue in the case at bar is not whether plaintiff
was comparatively negligent in failing to observe and
avoid the crushed grapes or grape residue on defendants’
floor. Instead, the issue is whether defendants owed
plaintiff a duty in the first instance. We readily concede
that [HN3]shoppers in modern grocery stores are often
distracted by displays and merchandise. But mere dis-
tractions are not sufficient to prevent application of the
open and obvious danger doctrine. Lugo, supra at 522.
Instead, to prevent application of the open and obvious
danger doctrine to a typical and obvious condition, the
condition must be "effectively unavoidable” or "unrea-
sonably dangerous because of special aspects that impose
an unreazonably high risk of severe harm." Id . at 518.
"However, typical open and obvious dangers . . . do not
give rise to these special aspects.” Id . at 520,

Like plaintiff in the present case, who argues that he
was distracted by the displays and merchandise in defen-
dants' supermarket, the plaintiff in Lugo argued that she
did not notice or observe a potentially hazardous [*10]
pothole because she was "distract[ed]" by moving vehi-
cles in the parking lot. Jd . at 522. The Lugo Court ruled
that the relevant inquiry was not merely whether the
plaintiff was distracted, but whether there was anything
"unusual" about the plaintiff's distraction that would pre-
clude application of the open and obvious danger doc-
trine. /d. The Court concluded:

‘While plaintiff argues that moving vehi-
cles in the parking lot were a distraction,
there is certainly nothing "unusual" about
vehicles being driven in a parking lot,
and, accordingly, this is not a factor that
removes this case from the open and ob-
vious danger doctrine.

Wk

[P]otholes in pavement are an "eve-
ryday occurrence" that ordinarily should
be observed by a reasonably prudent per-
son, Accordingly, in light of plaintiff's
failure to show special aspects of the pot-
hole at issue, it did not pose an unreason-
able risk to her. [Id. at 522-523.]

In light of Luge, we conclude that there was nothing
unusual about plaintiff's. purported distraction; nor is
there anything unusual about spilled grapes or grape
residue on a supermarket floor. Therefore, even if the
reasoning of Jaworski still applies under our system

[*11] of comparative negligence, it does not obviate the
fact that the crushed grapes on which plaintiff slipped
were open and obvious as a matter of law. Reasonable
minds could not disagree that the crushed grapes on
which plaintiff slipped were not "unrcasonably danger-
ous because of special aspects that impose an unreasona-
bly high risk of severe harm." Lugo, supra at 518.

Plaintiff next contends that even if the crushed
grapes and grape residue were obvious and readily ap-
parent, the open and obvious danger doctrine does not
apply to bar recovery in this case because defendants
should have known that he would be distracted by their
displays and merchandise. Again, we disagree. It is true
that [HN4]in some cases, "the possessor of land can and
should anticipate that the dangerous condition will cause
physical harm to the invitee notwithstanding its known
or obvious danger." Bertrand, supra at 611, quoting 2
Restatement Torts, 2d, § 343A, comment f, p 220, We
fully recognize that "'[s]uch reason to expect harm to the
visitor from known or obvious dangers may arise, for
example, where the possessor has reason to [*12] expect
that the invitee's attention may be distracted, so that he
will not discover what s obvious," and that in such cases
the open and obvious danger doctrine will not apply to
bar the defendant's duty to the invitee. Bertrand, supra at
611-612, quoting 2 Restatement Torts, 2d, § 343A,
comment f, p 220,

However, plaintiff in this case has simply failed to
raise a genuine issue of fact with respect to whether de-
fendants knew or should have known that his attention
would be distracted in this manner. We do not dispute
that the evidence in this case, including numerous past
accident reports from several of defendants' supermar-
kets, established that defendants should have been aware
of the potential slipping hazard posed by crushed grapes
or grape residue. In contrast, however, there was no evi-
dence introduced in this case to establish or even suggest
that defendants knew or should have known that plaintiff
would be sufficiently distracted by the displays and mer-
chandise so as to divert his attention from this otherwise
open and obvious slipping hazard. Again referring to
Jaworski, plaintiff essentially [*13] asks us to conclude
that all shoppers, as a matter of course, are distracted by
supermarket displays and merchandise. However, we
will not create such a broad rule, especially in light of the
fact that public policy requires individuals to take some
degree of reasonable care for their own safety. Bertrand,
supra at 616-617. Moreover, as this Court has previously
observed, [HN5]"We see no valid reason to extend Ja-
worski and create a special standard of care for super-
market patrons.”" Charleston, supra at 419, In short, it
was plaintiff's burden to establish a genuine issue of ma-
terial fact with respect to whether defendants "ha[d] rea-
son to expect that the invitee's attention [might have
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been] distracted, so that he [would] not discover what
[was] obvious . .. ."™ Bertrand, supra at 611-612, quoting

2 Restatement Torts, 2d, § 343A, p 220. However, he did _

not come forward with sufficient evidence to meet this
burden. Plaintiff has failed to create a.genuine factual
dispute with respect to whether defendants knew or
should have known that his attention would be distracted
away from the open and obvious danger.

Citing [*14] O'Donnell v Garasic, 259 Mich. App.
569; 676 N.W.2d 213 (2003), plaintiff next argues that
the open and obvious danger doctrine cannot bar recov-
ery because defendants breached a scparate and inde-
pendent duty created by the International Property Main-
tenance Code. ' He contends that defendants' code viola-
tion prevented application of the open and obvious dan-
ger doctrine in this case. We disagree,

1 Neither the record nor the briefs contain any
indication that the International Property Mainte-
nance Code had been adopted by the municipality
where plaintiff's accident occurred. Likewise, we
find no support for plaintiff’s assertion that a vio-
lation of the International Property Maintenance
Code is equivalent to a violation of state statute,
Nonetheless, we will address plaintiffs code-
based arguments for purposes of this appeal.

We recognize that [[IN6]code violations may pro-
vide some evidence of negligence, Id . at 578; see also
Summers v Detroit, 206 Mich. App. 46, 51-52; 520
N.W.2d 356 (1994). However, as the [*15] O'Donnell
Court made clear, even in cases of code violations, the
relevant inquiry remains whether any special aspects
rendered the otherwise open and obvious condition un-
reasonably dangerous. O'Donnell, supra at 578-579. In
other words, even when a hazardous condition results
from a code violation, "[t]he critical inquiry is whether
there is something unusual about [the alleged hazard]
that gives rise to an unreasonable risk of harm." Id. at
578. If the proofs create a genuine issue of fact concern-
ing whether the risk of harm was "unreasonable," the
existence of a duty becomes a question for the trier of
fact. Id. at 579,

As discussed above, there is nothing unusual about
crushed grapes on a supermarket floor that would create
an unreasonably high risk of harm. Accordingly, given
the evidence presented in this case, reasonable minds
could not conclude that the slipping hazard created by
the crushed grapes or grape residue on defendants' floor
was unreasonably dangerous. Plaintiff's reliance on de-
fendants' atleged code violation is unavailing.

Finally, plaintiff argues that even if the crushed
grapes and grape residue [*16] were open and obvious,
defendants breached a separate and distinct duty imposed

by the Michigan OQccupational Safety and Health Act
(MIOSHA), MCL 408,1001 ef seq Therefore, plaintiff
argues that the open and obvious danger doctrine does
not apply. Again, we disagree.

It is true that [HN7]"the applicability of the open
and obvious danger doctrine depends on the theory un-
derlying the negligence action." Hirer v Mojica, 271
Mich. App. 604, 615; 722 N.W.2d 914 (2006), The open
and cbvious danger doctrine cannot be used to avoid a
specific statutory duty. O'Donnell, supra at 581. There-
fore, if a negligence action is premised on the violation
of a statute rather than on common-law principles of
premises liability, the open and obvious danger doctrine
will not apply. See id

Plaintiff contends that defendants breached the duty
to provide a safe workplace as required by § 9 of
MIOSHA, MCL 408.1009, and by administrative regula-
tions enacted under MIOSHA, [HN8]In Michigan, the
violation of a statute creates a rebuttable presumption of
negligence, and the violation of an administrative [*17]
regulation constitutes evidence of negligence. Cande-
laric v B C Gen Contractors, Inc, 236 Mich. App. 67, 82
n 5; 600 N.W.2d 348 (1999). However, MIOSHA and
the regulations enacted under MIOSHA apply only to the
relationship between employers and employees and
therefore do not create duties that run in favor of third
parties. See Davis v Link, Ine, 195 Mich. App. 70, 73;
489 N.W.2d 103 (1992). Accordingly, MIOSHA does
not impose a statutory duty in favor of third parties in the
negligence context. Ghaffari v Turner Const Co {On
Remand), 268 Mich. App. 460, 461; 708 N.W.2d 448
(2005). Nor do administrative regulations enacted under
MIOSHA impose duties in favor of third parties in the
negligence context. Ghaffari v Turner Const Co, 259
Mich. App. 608, 613; 676 N.W.2d 259 (2003), rev'd on
other grounds 473 Mich. 16; 699 N.W.2d 687 (2005).
Neither MIOSHA nor the administrative regulations en-
acted under it imposed a duty on defendants running in
favor of plaintiff. Plaintiff may not rely on MIOSHA and
the MIOSHA regulations to escape application of the
[*18]) open and obvious danger doctrine in this premises
liability case. *

2 We also note that MIOSHA does not provide
an independent tort remedy. White v Chrysler
Corp, 421 Mich, 192, 199 n 7, 364 N.W.2d 619
(1984).

Even viewing the evidence in the light most favor-
able to plaintiff, no record could be developed on which
reasonable minds could differ regarding defendants' duty
in this case. The crushed grapes on which plaintiff
slipped were open and obvious as a matter of law, and
plaintiff has not sufficiently supported his claims that the
open and obvious danger doctrine should not apply. The
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trial court properly granted summary disposition in favor
of defendants pursuant to MCR 2.116(C)10). See Spag-

nuolo v Rudds No 2, Inc, 221 Mich. App. 338, 361; 561

N.W.2d 500 (1997).
Affirmed,

/s/ Kathleen Jansen
/s/ Janet T, Neff
/8! Joel P. Hoekstra
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