IN THE SUPREME COURT OF OHIO

The Office of the Ohio Consumers’ Counsel,
Appellant,

V.
The Public Utilities Commission of Ohio,

Appellee.

)

) Case No. 07-659

)

) Appeal from the Public Utilities Commission
} of Ohio

)

)}  Public Utilities Commission of Ohio

} Case No. 06-1013-TP-BLS

)

REPLY BRIEF OF APPELLANT,
THE OFFICE OF THE OHIO CONSUMERS’ COUNSEL

Janine L. Migden-Ostrander
(Reg. No. 0002310)
Consumers’ Counsel

David C. Bergmann, Counsel of Record
(Reg. No. 0009991)

Terry L. Etter

(Reg. No. 0067445)

Assistant Consumers’ Counsel
bergmann{@occ.state.oh.us
etter(@occ,state.oh.us

Office of the Ohio Consumers’ Counsel
10 West Broad Street, 18" Floor
Columbus, Ohio 43215-3485

(614} 466-8574 (Telephone)

(614) 466-9475 (Facsimile)

Attorneys for Appellant,
Office of the Ohio Consumers’ Counsel

Marec Dann
(Reg. No. 0039425)
Attorney General of Ohio

William L. Wright, Counsel of Record
(Reg. No. 0018010)

Stephen A. Reilly

(Reg. No. 0019267)

Assistant Attorneys General
stephen.reilly(@puc.state.oh.us

bill. wright@puc.state.oh.us

Public Utilities Commission of Ohio
180 East Broad Street, 9™ Floor
Columbus, Ohio 43215-3793

(614) 466-4397 (Telephone)

(614) 644-8764 (Facsimile)

Attorneys for Appellee,
Public Utilities Commission of Ohio

FILED
SEP 19 2007

CLERK OF COURT
SUPREME COURT OF OHIO




Jon F. Kelly, Counsel of Record
(Reg. No. 0012853)
Mary Ryan Fenlon
(Reg. No. 0040671)

AT&T Ohio

150 E. Gay Street, Room 4-A
Columbus, Ohio 43215

(614) 223-7928 (Telephone)
(614) 223-5955 (Facsimile)
k2961 @att.com
mfl842@natt.com

Attorneys for Intervening Appellee,
AT&T Ohio



TABLE OF CONTENTS

TABLE OF AUTHORITIES .....oooirriii ittt st e ne s s sae e ss v s it

L ISEN:T0)0 01041 (0) A 1

1. STANDARD OF REVIEW .....cccviiiiniiiininiiinierissmneeinessereesessessssessessessssssssesssssensenss 6

I, ARGUMENT ..ottt s s et s sresssnens 7

A,

Proposition of Law No. 1: The Public Utilities Commission of Ohio erred

as a matter of law when it granted alternative regulation pursuant to R.C.
4927.03(A) for AT&T’s stand-alone basic service based on a finding that

there are competition and alternatives for basic service that is part of a

service bundle. Rules that permit such a grant are invalid as contrary to

the statute, and a Commission order that follows such rules should be

TEVETSEU. 1ottt et r et s e be e et e baeateebeesbae s srssbsesbeeresneeraeares e 7

Proposition of Law No. 2: The Public Utilities Commission of Ohio erred

as a matter of law when it allowed the establishment of alternative

regulation pursuant to R.C. 4927.03(A) for stand-alone basic local service

without a demonstration that stand-alone basic service is subject to

competition or that stand-alone basic service customers have reasonably

available alternatives. Rules that allow alternative regulation in the

absence of sich a demonstration are invalid, and a Commission order that

follows such rules must be reversed ...........cccovvvrereeieiverevenecene e s 10

Proposition of Law No. 3: The Public Utilities Commission of Ohio erred

as a matter of law when it allowed the establishment of alternative

regulation pursuant to R.C. 4927.03(A) for stand-alone basic local service

based on alternative services that are not readily available at rates, terms,

and conditions that are competitive with stand-alone basic local service.

Rules that allow altemative regulation in those circumstances are invalid,

and a Commission order that follows such rules must be reversed. .........cc.c........ 12

Proposition of Law No. 4: The Public Utilities Commission of Ohio erred

as a matter of law when it allowed the establishment of alternative

regulation pursuant to R.C. 4927.03(A) for stand-alone basic local service

where there has been no demonstration of a lack of barriers to entry for
stand-alone basic service. Rules that allow alternative regulation in the

absence of such a demonstration are invalid, and a Commission order that

follows such rules must be revVersed. ......covvevvverieeei s e 14



TABLE OF CONTENTS cont’d
PAGE

E. Proposition of Law No. 5: The Public Utilities Commission of Ohio erred
as a matter of law when it granted alternative regulation pursuant to R.C,
4927.03(A) for stand-alone basic service throughout AT&T’s exchanges
when competition and alternatives exist in only part of the exchange.
Rules that permit such a grant are invalid, and a Commission order that
follows such rules must be reVErsed. ..........o.coveerieeeennereeeeeesesseeeeesoeoeooeeeoeeen. 16

F. Proposition of Law No. 6: The Public Utilities Commission of Ohio erred
as a matter of law when it allowed the establishment of alternative
regulation pursuant to R.C. 4927.03(A) for stand-alone basic service that
was not in the public interest. The public interest requirement is not met
when consumers may be harmed or receive no benefit from the alternative
FEUIALIONL. ..ottt st et scr s eees s s s ees s 17

IV, CONCIUSION ...coooitiitrmerrreeneiecetissins et esaesess s sa e s s s e seeseeesesereee s s et s oo 19

ii



TABLE OF AUTHORITIES

PAGE
Cases
Cincinnati Bell Tel. Co. v. Pub. Util. Comm. (2001), 92 Ohio St.3d 177 ..cceovveeeveeecrreeeeeeeeeens 6
Discount Cellular, Inc. v. Pub, Util. Comm., 112 Ohio St.3d 360, 2007 Ohio 53......ocvvvvvererenn. 6
Elyria Foundry Company et al., v. Pub. Util. Comm., 114 Ohio St.3d 305, 2007 Ohio
BI04 ...ttt ettt et bbb et b bt a s et s eE s e R st eR b shet s se et s eeeeseneesnren 5
Northwestern Ohio Building & Construction Trades Council v. Conrad (2001), 92 Ohio
SEIA 287 et et e re e e e ne A e e e b e st et s Seaebe e e en e rn s ens 7
Ohio Consumers’ Counsel v. Pub. Util. Comm. (1984), 10 Ohio 8t.3d 49 .....c.ccovvemrververerrrrennn 19
Ohio Consumers’ Counsel v. Pub. Util. Comm. (1992), 64 Ohio St.2d 123 .....ccevovvvrveeiviereeeen, 19
Payphone Ass'nv. Pub. Util. Comm., 109 Ohio St.3d 453, 2006 Ohio 2988.......c.ccemiiericevnnnnnns 6
Vectren Energy Delivery of Ohio, Inc., v. Pub. Util. Comm., 113 Ohio St.3d 180, 2007
Oh10 386 e e e s et st aene st ere bt e b entea s e ereneene 6
Entries and Orders of the Public Utilities Commission of Ohio
In the Matter of the Application of AT&T Ohio For Approval of an Alternative Form of
Regulation of Basic Local Exchange Service and Other Tier 1 Services Pursuant to
Chapter 4901:1-4 Ohio Administrative Code, Case No. 06-1013-TP-BLS, Opinion and
Order (December 20, 2006). ..........oocviiiinesereenieenecsiee s sese et e e aeae s ese s ress s es s eassrees 14,16
In the Matter of the Application of Ameritech Ohio (Formerly known as The Ohio Bell
Telephone Company) For Approval of an Alternative Form of Regulation, Case No. 93-
487-TP-ALT, Opinion and Order (November 23, 1994). ........ccccoeveiiiiiie e 18
In the Matter of the Implementation of H B. 218 Concerning Alternative Regulation of
Basic Local Exchange Service of Incumbent Local FExchange Companies, PUCO Case
No. 05-1305-TP-ORD, Entry on Rehearing (May 3, 2006)........cc.cccooeeiriiveiriiesrcecesienn 14,16

iii



TABLE OF AUTHORITIES cont’d

PAGE
Statutes
R.C. A927.0T(A veeeereeerssveesimsssesnessessssseessssssssssssssassesesssssssssesessssisessassss s assssesssssas s sss s s snsses s 2
R.C 4927.02(AN2) vveereereeereeeereesssssssssesssssssssssssserssssssessesssesssssssessssssssesssss ossssssssssessssssssssssssssss 517
R.C. 4927.02(A)(8) crvvrverrrsresseercsrneisseseremsarsessssssssssssnssnsssssssees e e 19
RoC. A927.03(A) e ovreeeveeereareeseresessssessssssssssesss s ssssssssriessrissasss s ssaas bt e8RS 1,2,6,8
R.C. A927.03(AN 1) vrervcrsevreessssseeeesssseessssessssssssssssssssssesesssssasssscosmassssssessasanssssssessinasssssssssss s 15,17
R.C. 4927.03(AND) vvverereeerreevssanessssssssssssssssssesssossesssssossssasscssssssssesssnssisssssesssssssssssssssssssssssososes 5,11
RUC. 4927.03CAN2)(D) weorveererresvraesvessssssssesesessessesssesssssesssesesessisssssssssssssssssstesbasssssssssessssssssssssene 17
R.C. 4927.03(AN2)C). e verrrevmmnseerameeesssersssssssssssssrssssssssssesessssessmssssssasssssasesssssasssssssssssssasssssscsses 2,17
R.C. 4927.03(A)(3) covvverreevemerreessseessesssesssssssessssssssstsssnesssss st ssms e bss s s 15
PUCO Rules
Ohio AdM. COAE 490114206 o.rvvrrverveeerivaeessseeseeeseesesasessssssssssssssassssase e sssaresesrsssonsssssnssonsssansons 18
Ohio Adm. Code 4901:1-4-06(CY3Y@NTIY ..vrvervessrsessresseressrmrsseressrreasssmseemssssrssssrssssssesssssssesssses 18
Ohio Adm. Code 4901:1-4-10(C)(1) covvvvurrrerrerersrmsisserssssessssessscssesesseesesssesssssessssss s sisssssesssenions 12
Ohio Adim. Code 4901:1-4-10 (CH2) wcvoreeerrererrereeresesssssessssesssssssssasssssesseseosssstsssssssinssessrsssns 12
Ohio Admm. Code 4901:1-04-10(C)(3) vvrrrvrrveeerreeseeesissassssssarsssesessssassssesssessassssressrsesessssssnssnns 1,4,12
Ohio Adm. Code 4901:1-04-10(CHA) ovvervurererrerrersssssssssessseeeseesssessssesmasossesiasmsssensssssssssassssssssss 1,4

iv



I INTRODUCTION

The appellees’ briefs in this proceeding highlight the similarities and the differences
between this appeal and the appeal in Office of the Ohio Consumers’ Counsel v. Pub, Util.
Comm., Case No. 07-570 (*07-570"). The appeal 1n 07-570 also challenges the Public Utilities
Commission of Ohio’s (“PUCQ’s”) grant of altemative regulation (“alt. reg.”) for stand-alone
basic local telephone service,' purportedly pursuant to R.C. 4927.03(A) (OCC Appx. at 000648).
Both cases involve the same rulemaking and similar erroneous determinations of law by the
PUCO.

This case, however, is inherently more complex. This case involves 136 AT&T Ohio
(“AT&T"™) exchanges serving more than 1.5 million residential access lines (as opposed to 07-
570, which involves two Cincinnati Bell Telephone Company (“CBT”) exchanges serving
340,000 residential access lines) and a total of 21 alternative providers (as opposed to six
alternative providers in 07-570). In addition, AT&T applied for basic service alt. reg. using two
of the PUCQ’s competitive tests, rather than the single test used by CBT.> Because of the
PUCQO’s granting alt. reg., AT&T will be free to increase its stand-alone basic service rates in
those 136 exchanges by $1.25 a month each year, and will be able to increase basic Caller ID by

$0.50 each month, without scrutiny or justification.

! That is, basic service offered on its own to consamers and not as part of a bundle of services.

2 Test 3, used by AT&T, requires an applicant to demonstrate in each requested telephone
exchange that unaffiliated competitive local exchange carriers (“CLECs”) provide at least fifteen
per cent of total residential access lines; at least two unaffiliated facilities-based CLECs provide
basic service to residential customers; and at least five alternative providers serve the residential
market. Test 4, used by CBT and AT&T, requires that an applicant demonstrate that in each
requested telephone exchange at least fifteen per cent of total residential access lines have been
lost since 2002; and that at least five unaffiliated facilities-based alternative providers serve the
residential market. Ohio Adm. Code 4901:1-4-10(C) (3), (4) (OCC Appx. at 000664).



As in 07-570 and the rulings below, the PUCO and AT&T misrepresent the position of
the Office of the Ohio Consumers’ Counsel {“OCC”). They claim that OCC argues that R.C.
4927.03(A) (OCC Appx. at 000648) requires AT&T to prove that competing or alternative
services to AT&T’s stand-alone basic service are “identical to” or “exactly like” AT&T’s stand-
alone basic service, in order for the PUCO to grant alt. reg.’ That is not and never has been
OCC’s position. Similarly, the PUCO asserts that OCC argues that the services from alternative
providers must be at or near the same price as AT&T’s stand-alone basic service in order to be
considered.* Again, that is not and never has been OCC’s position. Yet the PUCO continues to
assert these claims, to the detriment of AT&T’s residential customers who have been denied the
statutory protections against rate increases.

OCC’s position (as expressed below and in OCC’s Merit Brief) 1s that the services
offered by the alternative providers identified by AT&T and endorsed by the PUCO in its orders
below are so substantially different from AT&T’s stand-alone basic service -- in nature and in
price -- that they are not functionally equivalent and substitute services readily available at
competitive rates, terms and conditions, as directed by the statute.’

AT&T’s stand-alone basic service includes no features beyond those required by the
statutory definition.® AT&T’s stand-alone basic service is priced at $14.25 per month; when the

non-bypassable subscriber line charge is included, AT&T’s wireline basic service rate is $20.02

* See Merit Brief Submitted on Behalf of Appellee, Public Utilities Commission of Ohio
(“PUCO Brief”) at 8, 11, 23; Merit Brief of Intervening Appellee, AT&T Ohio (“AT&T Brief”)
at6, 8,10, 13.

* See PUCO Brief at 23; see also AT&T Brief at 10.
SR.C. 4927.03(A)(2)c) (OCC Appx. at 000648).

® Basic service is defined in R.C. 4927.01(A) (OCC Appx. at 000645). Basic service does not
include the other services that telephone companies provide in their bundles. Id.



per month.” By contrast, some of the alternative wireline providers AT&T identified and the
PUCO endorsed as meeting the competitive tests offer only one-size-fits-all bundles that include
flat-rate local service, flat-rate long distance calling, and multiple vertical calling features, at
prices 100%-175% above AT&T’s stand-alone basic service.® Others offer a service similar to
stand-alone basic service, but priced at non-competitive rates.” One carrier offers a lesser service
than stand-alone basic service, at higher rates.’® And the wireless carriers’ bundled service is
priced 199% to 299% higher than AT&T’s stand-alone basic service.!! Neither the PUCO nor
AT&T attempts to address, much less deny, these facts. These are not competitive rates, and
these are not functionally equivalent services, for the Ohio residential consumers who seek the
lower-priced option of stand-alone basic service.

Only one carrier 6ffers a stand-alone basic service at competitive rates, in only three of
the AT&T exchanges.'? One other carrier offers a bundle at competitive rates, in 119 of the

exchanges.> Based on this “competition” and these “alternatives,” the PUCO granted alt. reg,

7 See Roycroft Affidavit, ] 41 (OCC Supplement (“OCC Supp.”) at 000044).

® These include Comcast (175% higher than AT&T basic service, in 11 exchanges) and New
Access (100% higher, in 26 exchanges); Williams Affidavit, 91 181, 114 (OCC Supp. at 160,
127). One carrier, CBET, offers a bundle in 15 exchanges that is priced 25% higher than
AT&T’s basic service. Id., § 175 (OCC Supp. at 156).

o Budget Phone (twice the price, in one exchange); Revolution (49% higher, in 4 exchanges),
Talk America (57% higher, in 102 exchanges); Trinsic (2.5 times AT&T’s price, in 34
exchanges). Id., 19 85, 121, 126, 130 (OCC Supp. at 112, 132, 136, 138).

1% ACN (does not include flat-rate local calling, price 20% higher than AT&T stand-alone basic
service). Id., ¥ 80 (OCC Supp. at 109).

" Roycroft Affidavit, 984 (OCC Supp. at 53).
"? Insight; Williams Affidavit, § 103 (OCC Supp. at 109).
" First Communications; id., § 99 (OCC Supp. at 120).



for AT&T’s stand-alone basic service in 136 of its 192 o.=:1acchamg'f:s,14 representing some 1.5
million residential access lines as of 2005."> Combined, these exchanges serve almost 90% of
AT&T’s residential access lines.'®

The PUCO asserts that its “tests measure the number and size of alternative providers, the
ready availability of substitute services and technologies at competitive rates and terms, and
provider market share in the AT&T service area as required under R.C. 4927.03(A)(2).”"" The
alternative providers prongs of Test 3 and Test 4 (requiring only the showing of “the presence of
five * * * alternative providers serving the residential market™) and the CLEC prong of Test 3
(requiring only the presence of two CLECs providing basic service) say nothing about the size of
those providers, or about whether their services are readily available, or about provider market
share.”® Test 4’s line loss prong (requiring a 15% line loss since 2002) also gives no such
indication, despite the PUCO’s claim that it “measures market power and the level of
competition AT&T faces in each exchange.”"”
The PUCQ also asserts that “[g]enerally, these tests gauge the sustainability of competing

residential providers in the subject market area.”® Neither test, however, says anything about the

ability of any of those providers to contribute to a “healthy, sustainable competitive market,”

4 See AT&T Briefat 5.

15 See OCC Brief at 12.

16d.

17 pUCO Brief at 5; see also id. at 7, 13.

'8 Ohio Adm. Code 4901:1-4-10(C)(3), (4) (OCC Appx. at 000664) (emphasis added).
' PUCO Brief at 17.

214, at 6.



consistent with the State’s telecommunications policy as amended by H.B. 218.2! This Court
recently reversed a PUCO decision that failed to follow the Ohio’s statutory electricity policy.*?
The Court should reverse here for failure to follow Ohio statutory telecommunications policy.
AT&T states, “This Court should not engraft onto the statute a requirement that the
Commission examine only competitive or alternative stand-alone basic local exchange service, as
OCC suggests. To do so would be to erect an impenetrable barrier to any semblance of
regulatory relief > OCC’s true position is that because stand-alone basic service is under
review, the PUCO should examine only competition for or alternatives to stand-alone basic
service. The PUCO should not examine competition for or alternatives to bundles of services
that include basic service. Under the tests that AT&T characterizes as “rigorous,”24 AT&T
passed the tests in 136 of the 145 exchanges (93.8%) for which AT&T sought basic service alt.
reg., including 118 of the 119 exchanges {39.2%) examined under the company-friendly Test 4.
The “competitive” tests erect few, if any, barriers for companies to obtain “regulatory relief,”
even though residential consumers may have few, if any, choices for stand-alone basic service.
Because the PUCO had already allowed alt. reg. for basic service included in bundles
before H.B. 218 was enacted, the PUCO should have examined only competition for, or
alternatives to, stand-alone basic service, not for bundies of services that include basic service.

And when residential consumers have competition for or altematives to stand-alone basic

21 R.C. 4927.02(A)(2) (OCC Appx. at 000647) (emphasis added).

22 Elyria Foundry Company et al., v. Pub. Util. Comm., 114 Ohio St.3d 305, 317, 319, 2007
Ohio 4164, ¥ 58, 70.

23 AT&T Brief at 6.
X1d. ats, 7.



service, then “regulatory relief” will be appropriate. The PUCO’s decision should be reversed as
contrary to the law.

Il STANDARD OF REVIEW

The only discussion of the standard of review in the PUCO’s brief repeats the long-
standing proposition that, as to evidentiary matters, the Court will give deference to the PUCO’s
determinations.”> There are few facts here that are in dispute, however.”®

What OCC does dispute is the legal significance of facts such as the percentage of access
lines lost or the number of alternative providers, in the context of R.C. 4927.03(A) (OCC Appx.
at 648). As shown below and in OCC’s Merit Brief, those facts do mot demonstrate that in the
designated exchanges AT&T’s stand-alone basic service is subject to competition, or that
residential customers of AT&T’s stand-alone basic service have reasonably available
alternatives; or that there are no barriers to entry for stand-alone basic service; or that granting
alt. reg. for stand-alone basic service is in the public interest. Thus the PUCO’s orders below
fail to meet the statute. Although “AT&T bore the burden of presenting facts sufficient to
support its application * * *” under the PUCO’s rules,” the facts AT&T presented were
insufficient under the statute for AT&T’s stand-alone basic service to be granted alt. reg.

AT&T cites cases where the Court has deferred to the PUCO’s judgment when the record

supports either of two opposing positions.”® Matters like those addressed in those cases --

25 PUCO Brief at 16-17, citing Discount Cellular, Inc. v. Pub. Util. Comm., 112 Ohio St.3d 360,
2007 Ohio 53; Payphone Ass'n v. Pub. Util. Comm., 109 Ohio St.3d 453, 2006 Ohio 2988;
Vectren Energy Delivery of Ohio, Inc. v. Pub. Util. Comm., 113 Ohio 8t.3d 180, 2007 Ohio 53.

26 gee PUCO Brief at 23.
T1d. at 4.

28 AT&T Brief at 14, citing Payphone Ass 'n. and Cincinnati Bell Tel. Co. v. Pub. Util. Comm.
(2001), 92 Ohio St.3d 177, 180.



whether a finding of eighty percent business loops and twenty percent residential loops in carrier-
to-carrier pricing was supported by the manifest weight of the evidence, and whether a particular
cost test had to be applied to the rates charged to independent payphone providers -- are one
thing. The PUCO’s findings in those cases did not have to comport with specific statutory
criteria. Here the matter is much more fundamental: whether AT&T should be granted the
freedom to increase its stand-alone basic service rates based on the existence of other providers’
services that are not functionally equivalent to stand-alone basic service, and are not
competitively priced to stand-alone basic service, in contravention of a statute. Deference to an
agency’s interpretation of statute is appropriate “so long as it is reasonable.”” As detailed in
OCC’s initial brief, the PUCQ’s interpretation of the statute in this case is unreasonable. The
PUCQ’s rulings here violate the fundamental law on which they are supposed to be based.

III. ARGUMENT

A. Proposition of Law No. 1: The Public Utilities Commission of Ohio
erred as a matter of law when it granted alternative regulation
pursuant to R.C. 4927.03(A) for AT&T’s stand-alone basic service
based on a finding that there are competition and alternatives for
basic service that is part of a service bundle. Rules that permit such a
grant are invalid as contrary to the statute, and a Commission order
that follows such rules must be reversed.

As discussed in the Introduction, the PUCO persists in its claim that OCC’s position is
that only alternative providers’ services that are exactly the same as stand-alone basic service
should be considered in the competitive analysis.’® The PUCO has never provided a citation to

an expression of that supposed position. None exists.

2% Northwestern Ohio Building & Construction Trades Council v. Conrad (2001), 92 Ohio St.3d
282, 289. '

30 §ee PUCO Brief at 9.



The PUCO also asserts that customers who subscribe to bundled offerings “‘are by

31 That is irrelevant here, because the PUCO previously determined

definition BLES customers.
that the basic service contained in such bundles is subject to alt. reg.’> Thus the focus of the
proceedings below was necessarily on whether basic service offered on its own is subject to alt.
reg. The PUCO also states, “The fact that there may be customers in the exchanges that want
only basic local service does not negate the fact that AT&T faces competition for residential
service in this marketplace.”® But competition for residential service in general is not important
here; competition for stand-alone basic service is being examined.

Despite having adopted these rules that exclusively consider alt. reg. for stand-alone basic
service, the PUCQ asserts that “R.C. 4927.03 neither mentions nor contemplates ‘stand-alone’
basic service * * *”* The PUCO disregards the criteria in R.C, 4927.03(A) (OCC Appx. at

000648) that a service is subject to alt. reg. only if:

a) The telephone company or companies are subject to competition with
respect to such public telecommunications service; {or]

(b) The customers of such public telecommunications service have
reasonably available alternatives.

(Emphasis added.} Because bundled basic service was already granted alt. reg., “such
telecommunications service” in the context of the proceeding below refers specifically to stand-

alone basic service, even if it is not literally in the statute.

1 1d. at 11.

32 See OCC Brief at 24.

33 PUCO Brief at 12.

1d. at 8; see also id. at 14; AT&T Brief at 6.



The PUCO asserts that the case that granted alt. reg. to bundled basic service was
“unrelated” to the case below” and “much different than the present one,”® despite the fact that
tﬁe PUCQ’s testimony on H.B. 218 specifically informed the General Assembly about the results
of the prior case.”” Both the PUCO and AT&T fail to rationalize the differences between the
“unrelated” prior case and this one. The PUCO’s Brief quotes its finding in the rulemaking,
which acknowledges that the prior case granted alt. reg. to bundles that include basic service.”®

Neither the PUCO nor AT&T asserts that any of the alternative providers offer stand-alone
basic service, arguing that these carriers’ bundled service offerings are the competition or
alternatives required by the statute. But like the PUCO rules, these arguments disregard the features
of those bundles, the prices charged for those bundles, and the alt. reg. already granted to AT&1’s
bundles. The PUCO has never justified its use of bundles as competition for staﬁd—alone basic
service.”? Neither the PUCO’s nor AT&T’s Briefs here overcome that failure.

Indeed, in this case, for the exchanges examined under Test 4, AT&T provided no
information to show that any AT&T residential customer -- whether or not a stand-alone basic
service customer -- had switched to any of the alternative providers.40 For the few exchanges
examined under Test 3, the market share demonstration shows that some residential customers have

switched. Yet this obscures the key issue here: Even if residential customers with bundles switch

3 PUCO Brief at 14,

3 1d.

37 See OCC Brief at 20, n.91.

8 pUCO Brief at 14; see also AT&T Briefat 11.
¥ OCC Brief at 20-27.

0 The PUCO states that AT&T provided information indicating such switching. PUCO Brief at
7. There is no citation to the record. There was no such information.



to alternative providers’ bundles, this says nothing about competition or alternatives for AT&T’s
stand-alone basic service.

The PUCQ’s Brief states, “Numerous witnesses at the Commissions’ [sic] local hearings
testified that they either had substituted alternative services for basic local service or were
considering doing so as the Commission noted.”! The transcript citations in the PUCO’s Brief
are slightly different from those in the rulemaking order, but again, none of the cited material
discussed customers substituting other providers’ bundled services for the incumbent telephone
company’s stand-alone basic service.”’ Indeed, as OCC’s Brief noted, the public testimony
was exactly the opposite: Residential customers throughout the state who want only stand-alone
basic service have few or no alternatives to the incumbents’ basic service.*

The PUCO erred by counting bundles as generic competition for or alternatives to stand-
alone basic service. On this ground alone, the decision below must be reversed.

B. Proposition of Law No. 2: The Public Utilities Commission of Ohio erred as

a matter of law when it allowed the establishment of alternative regulation
pursuant to R.C. 4927.03(A) for stand-alone basic local service without a
demonstration that stand-alone basic service is subject to competition or that
stand-alone basic service customers have reasonably available alternatives.
Rules that allow alternative regulation in the absence of such a

demonstration are invalid, and a Commission order that follows such rules
must be reversed.

OCC’s Brief on this Proposition of Law focused on the flaws in the PUCO’s Test 4 line
loss prong, which AT&T used for more than 80% of the exchanges for which it applied for alt.

reg. OCC showed that the prong lacked probative value for the factors the statute requires to be

1 1d. at 13; see also id. at 8.
42 gee OCC Brief at 24-25.
H14. at 25.

10



considered for alt. reg.,** and pointed out the weaknesses of the PUCO’s orders regarding the line
loss prong.”> The Test 4 line loss prong is simple: All an applicant telephone company like
AT&T is required to show is that it had 15% fewer residential access lines when it applies than it
did in 2002. This does not comport with the statutory requirements.

According to the PUCO, the “line loss requirement measures market power and the level
of competition that AT&T faces in each exchange.”*" Likewise, the PUCO asserts that the line
loss prong shows that “customers have alternatives and are exercising their right to choose
them.””” The PUCQ has never shown (and does not do so now) how the simple numerical line
loss comparison can reveal so much, especially that (as the PUCO now claims) “each ‘lost’
customer formerly purchased AT&T basic local service and now -has chosen bundled service as a
reasonable substitute to its former AT&T service.”*® The PUCO has not, and cannot, point to -
anything in this record or the record of the rulemaking that demonstrates those claims.

AT&T asserts that “the Commission need not determine where lost lines ‘went’ in order
to use the line loss metric.”*® But the line loss prong is used in the context of a statute requiring
a showing of competition or alternatives, so it is necessary to know where the lines went.

The PUCO states that it “found that it is not possible for AT&T * * * to identify, with

precision, where ‘lost’ lines went because AT&T does not have access to other competitor’s {sic]

# R.C. 4927.03(A)(2) (OCC Appx. at 000648).
* OCC Brief at 29-31.

4 PUCO Brief at 17; see also AT&T Brief at 18.
4T pUCO Brief at 18.

®1d.

4 AT&T Brief at 18,
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confidential market share information.”” But three of the four tests adopted by the PUCO
require the incumbent telephone company to know where the access lines went, including Test
3’s market-share prong used by AT&T for some of its exchanges in the case below.”" Tests 1
and 2 also contain CLEC market share prongs.52

The line loss prong does not show what the PUCO claims it does. The Court should
reverse the PUCO’s grant of alt. reg. to AT&T stand-alone basic service.

C. Proposition of Law No. 3: The Public Utilities Commission of Ohio

erred as a matter of law when it allowed the establishment of
alternative regulation pursuant to R.C. 4927.03(A) for stand-alone
basic local service based on alternative services that are not readily
available at rates, terms, and conditions that are competitive with
stand-alone basic local service. Rules that allow alternative regulation
in those circumstances are invalid, and a Commission order that
follows such rules must be reversed.

On this proposition of law, OCC’s Brief focused on the fact that alternative providers’
services were not functionally equivalent to or competitively priced to the stand-alone basic
service provided by AT&T.? The PUCO and AT&T merely repeat the false assertion that
OCC’s position requires services to be “exactly like” AT&T’s stand-alone basic service.”® The
Introduction lays out the substantial differences between the nature and prices of the alternative
providers’ services and AT&T’s stand-alone basic service.

The PUCO states that the “facts demonstrate that alternative services are readily available

from competing suppliers and that former AT&T stand-alone customers are selecting them

9 PUCO Brief at 18 (emphasis in original).

5! Ohio Adm. Code 4901:1-10(C)(3) (OCC Appx. at 000664); see OCC Brief at 30.
52 Ohio Adm. Code 4901:1-10(C)(1) and (2) (OCC Appx. at 000663).

% OCC Brief at 31-34.

5% See PUCO Brief at 11.
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because they view the rates and terms of alternative service bundles to be competitive.
Otherwise they would not have switched in the first place.” But the record here is devoid of
any evidence that AT&T stand-alone basic service customers have switched to any of the
alternative providers’ services.

As discussed in the Introduction, despite the PUCO’s claims, the tests in the rules do not
meet the statutory directives. The PUCO claims that, by focusing on which CLECs should be
included under the competitive tests, “OCC seeks to unreasonably dilute the aggregate
percentage of the residential market share served by CLECs by excluding those providers even
though they currently serve residential customers in competition with AT&T.”*® But the point is
not whether the CLECs compete with AT&T"’; the statute requires a review of whether the
CLECs compete with AT&T’s stand-alone basic service. Excluding CLECs that do not so
compete is not “an artificially depressed result,”® but a result that is required by the statute.

Finally, AT&T provides a long list of what its “thousands of pages of data” showed.”
Most of that list, however, says nothing about whether AT&T’s stand-alone basic service is
subject to competition, or whether AT&T’s stand-alone basic service customers have reasonably
available alternatives to that service. The Court should reverse the PUCO’s grant of alt. reg. to

AT&T’s stand-alone basic service.

S 1d. at 12.

% 1d. at 26.

S71d. at 28.

.

 AT&T Brief at 20-21.
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D. Proposition of Law No. 4: The Public Utilities Commission of Ohio
erred as a matter of law when it allowed the establishment of
alternative regulation pursuant to R.C. 4927.03(A) for stand-alone
basic local service where there has been no demonstration of a lack of
barriers to entry for stand-alone basic service. Rules that allow
alternative regulation in the absence of such a demonstration are
invalid, and a Commission order that follows such rules must be
reversed.

Here, as in other areas, the PUCO merely repeats its earlier statements, which themselves
had no support either in the rulemaking or in AT&T’s proceeding. For example, the PUCO
states that “[t]he required presence of unaffiliated alternative providers combined with the
requisite ILEC loss of residential access lines adequately establishes that there are no barriers to
entry, thus satisfying Section 4927.03(A)(3), Revised Code.”® The PUCO has never explained
how line losses -- due to unidentified and unspecified causes -- and the mere presence of
alternative providers of bundled residential service mean that there are no barriers to entry for
stand-alone basic service.

As with the false claims that OCC insists on consideration of only services identical to
basic service, the PUCO again repeats the falsehood that OCC views barriers to entry as any
condition that makes entry more difficult.?’ The PUCO claims, “OCC proposes an
insurmountable hurdle that renders R.C. 4927.03 unusable for its intended purpose -- alternative
regulation of basic local exchange service.”®? But the PUCQ’s Brief actually quotes OCC’s
proposed test, which was hardly “insurmountable.”® The PUCO complains that “OCC requires

AT&T to prove a negative, while the statute and the Commission's test require AT&T to make an

8 pUCO Brief at 31-32, quoting 06-1013 Opinion and Order at 9 (OCC Appx. at 000018).
81 PUCO Brief at 32.

62 1d. at 33, quoting 05-1305 Entry on Rehearing at 18 (OCC Appx. at 000532).

53 PUCO Brief at 10.
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affirmative showing of competition in the marketplace.”® Yet the statute does require proof of a
negative: that there are no barriers to entry.

OCC argued that the PUCO’s tests do not effectively address barriers to entry for
competing stand-alone basic service providers. The PUCO asserts that this “springs from the
faulty premise that R.C. 4927.03 limits the Commission's consideration to only alternative

_providers that offer residential service identical to that of AT&T”® and argues that, in the
context of barriers to entry, “[t]he availability of competing substitute services, not identical
services, is what R.C. 4927.03 directs the Commission to consider, and that is w:hat the
Commission did.”® The PUCO confuses the R.C. 4927.03(A)(1) (OCC Appx. at 000648)
criteria of competition and alternatives with the separate directive of R.C. 4927.03(A)(3) (OCC
Appx. at 000648), which requires a finding that “there are no barriers to entry” before granting
alt. reg. for basic service. As OCC’s Brief noted, the General Assembly was aware when it
passed H.B. 218 that the PUCO had already granted alt. reg. to basic service in bundles.*” The
General Assembly would not have applied the “no barriers to entry” requirement to services that
were already subject to alt. reg. Thus this provision must have been focused on barriers to entry
for the only service that was not yet subject to alt. reg., that is, stand-alone basic service. The

PUCQO’s orders must be reversed for failure to follow the statute.

 1d.

6% 1d. at 24.

% 1d. (emphasis in original).
57 OCC Brief at 16.
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E. Proposition of Law No. 5: The Public Utilities Commission of Ohio
erred as a matier of law when it granted alternative regulation
pursuant to R.C. 4927.03(A) for stand-alone basic service throughout
AT&T’s exchanges when competition and alternatives exist in only
part of the exchange. Rules that permit such a grant are invalid and a
Commission order that follows such rules must be reversed.

QCC’s Brief -- and the record below -- showed that the PUCO had accepted cable
companies that serve only parts of the designated exchanges as alternative providrers.63 0CC’s
Brief -- and the record below -- also showed that the PUCO had accepted wireless providers that
would not guarantee that their service would work in any specific portion of the exchanges.®’
Neither the PUCO nor AT&T dispute these facts.”

In defense, the PUCO states that “[d]ating back to the Rules Case, the Commission found
that its new competitive market tests (including market test four) were sufficiently rigorous and
granular to evaluate reasonably available alternatives to basic service in each affected telephone
exchange.”’' Regardless of the PUCO’s protestations, the limitations of these carriers’ facilities
mean that there will be AT&T customers in the AT&T exchanges who cannot take advantage of
this competition or do not have these alternatives “reasonably available.”

The PUCO claims OCC’s position -- that all customers within an exchange should be
able to take advantage of the alternatives if AT&T is granted the ability to increase its rates

because of the alternatives -- 1s impractical.72 This is an acknowledgement of the weaknesses

of the test, where the PUCQO sacrifices the consumer protections in the law for administrative

68 14, at 28-32.
% 1d. at 33-34.

" AT&T assertion regarding CLECs (AT&T Brief at 17) is off-base: OCC’s objection did not
concern CLECs; it addressed the wireless carriers and the cable-based providers.

' pUCO Brief at 24, citing 05-1305 Entry on Rehearing at 19 (OCC Appx. at 000533).
2 pUCO Brief at 24, quoting 06-1013 Opinion and Order at 23 (OCC Appx. at 000032).
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expediency. If “there is no requirement that residential customer in an exchange have access to

all alternative providers and their services, or that all alternative providers offer ubiquitous

73

service throughout the exchange,”’” then residential customers will not be able to respond to

AT&T rate increases by switching their service. That undercuts the entire logic behind
alternative regulation.

The law states that the policy of Ohio is to “[r]ely on market forces where they are

present”’*; the test in the law is that customers have “competition” or “reasonably available

altcrnatives”75; the law requires the PUCO to consider “[t]he extent to which services are

*78 and to consider the ability of

available from alternative providers in the relevant market
alternative providers “to make services readily available.””’ This hardly sounds like the General
Assembly intended alt. reg. to apply where consumers do not have those choices. The PUCQO’s
grant of alt. reg. where customers lack choices should be reversed.
F. Proposition of Law No. 6: The Public Utilities Commission of Ohio
erred as a matter of law when it allowed the establishment of
alternative regulation pursunant to R.C. 4927.03(A) for stand-alone
basic service that was not in the public interest. The public interest
requirement is not met when consumers may be harmed or receive no
benefit from the alternative regulation.

The PUCO states that its rules do contain public interest benefits.”® First, it asserts that

the basic service alt. reg. rules require compliance with applicants’ elective alt. reg. plans and the

73 PUCO Brief at 24.

™ R.C. 4927.02(A)2) (OCC Appx. at 000647) (emphasis added).

P R.C. 4927.03(A)(1) (OCC Appx. at 000648) (emphasis added).

7 R.C. 4927.03(A)(2)(b) (OCC Appx. at 000648) (emphasis added).

7 R.C. 4927.03(A)(2)(c) (OCC Appx. at 000648) (emphasis added).

" AT&T discusses this subject only briefly. See AT&T Briefat 17-18.
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commitments contained therein.”® Given that compliance with the PUCO’s earlier rules was
already required of AT&T, the PUCO’s construct of redundant compliance does not meet the
statute’s requirement for showing that this new alt. reg. plan is in the public interest.”

And then there is the supposed benefit of “approving a modest, capped rate increase for
basic local service.”®! AT&T’s current stand-alone basic service rates are aiready capped.™
Under the ruling below, AT&T will be allowed to increase those rates -- both for basic service
and for basic Caller ID -- every year, without scrutiny.*> A “limited” increase -- where no
increase was justified -- is hardly a “benefit” to consumers.

The PUCO makes much of the decision to isolate Lifeline customers from the impact of
basic service rate increases.*® This requirement was a response to the General Assembly’s
adoption, in H.B. 218, of a specific new provision of state telecommunications policy, to
“Ip]rotect the affordability of telephone service for low-income subscribers through the
continuation of lifeline assistance programs.™ Tt would have been a violation of this policy for

the PUCO to allow basic service alt. reg. to increase the burden on low-income customers.

7 PUCO Brief at 4-5 (stated twice), 37, 39 (again stated twice).

8 Ohio Adm. Code 4901:1-4-06) (OCC Appx. at 000653-000659).

81 PUCO Brief at 29.

52 Ohio Adm. Code 4901:1-4-06(C)(3)a)(iii) (OCC Appx. at 000657).

%3 The PUCO states that “[t]he pricing flexibility authorized by the Commission allows AT&T to
actually charge less to meet competition.” PUCO Brief at 37 (emphasis in original). Telephone
companies have always had the ability to decrease their rates. AT&T asserts that its “rates have
been substantially reduced over the 22 years since they were last increased in 1985.” AT&T
Briefat 1. AT&T neglects to mention that the reductions came about as the result of a settlement
of a previous alt. reg. case. In the Matter of the Application of Ameritech Ohio (Formerly known
as The Ohio Bell Telephone Company) For Approval of an Alternative Form of Regulation, Case
No. 93-487-TP-ALT, Opinion and Order (November 23, 1994) (OCC Appx. at 000310).

3 PUCO Brief at 37, 39; see also AT&T Brief at 18.
35 R.C. 4927.02(A)8) (OCC Appx. at 000647).
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In the end, the PUCQ fails even to attempt to explain why, in a competitive environment
in 2002, public interest commitments were necessary under the statute, but now they are not.
Similarly, the PUCO has not explained why in the current situation “the marketplace, and not

86 where in the earlier situation

administrative fiat, should dictate the level of public benefits
“administrative fiat” was necessary. This in the face of OCC’s raising the issue at every stage of
the process.®” As this Court haé stated, “Althongh the Commission should be willing to change
its position when the need therefor is clear and it 1s shown that prior decisions are in error, it
should also respect its own precedents in its decisions to assure the predictability which is
essential in all areas of the law, including administrative law.”® The PUCO’s order should be

reversed for failure to provide the required explanation of the change.

IV. CONCLUSION

The PUCO states that “OCC wants its own test applied, a test that will virtually ensure

% To the contrary, OCC secks a

that R.C. 4927.03 cannot be applied for its intended purpose.
process that will find competition and/or alternatives to stand-alone basic service that are
functionally equivalent to stand-alone basic service, and that are competitively priced to stand-

alone basic service. OCC also seeks a process that will grant alt. reg. to stand-alone basic service

only where competition or alternatives exist, and denies alt. reg. where they do not. OCC seeks

8 pUCO Brief at 37.

87 See OCC Brief at 43-45; OCC Application for Rehearing at 46-49 (OCC Appx. at 000253-
000256).

8 Ohio Consumers’ Counsel v. Pub. Util. Comm. (1984), 10 Ohio St.3d 49, 50-51; see also Ohio
Consumers ' Counsel v. Pub. Util. Comm. (1992}, 64 Ohio St.2d 123, 128.

% PUCO Brief at 2 (emphasis in original); see also id. at 9, 14; see also AT&T Brief at 3, 19.
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to avoid the result that the PUCO’s rules and their application to AT&T have allowed: the
ability for AT&T to impose increases to its stand-alone basic service rates where there are no
alternatives except high-priced bundles, and sometimes where those bundles are not even
available., The General Assembly did not intend such a result.

The PUCO also states, “Frustration of legislative intent is never a legitimate statutory
goal.””® OCC agrees, and also agrees that it is never a legitimate administrative agency goal.
The PUCO’s rulemaking and its implementation of those rules have frustrated legislative intent.
The PUCOQO’s decision should be reversed.

Respectfully submitted,
JANINE L. MIGDEN-OSTRANDER

{Reg. No. 0002310)
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-
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* PUCO Briefat 11.
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