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Respondents Seneca County Commissioners (“Commissioners”) move this Court to
dismiss the Original Action in Mandamus brought by Relator State ex rel. The Toledo Blade Co.
for lack of subject matter jurisdiction, pursuant to Sup.Ct.R. X, Sect. 5 and the jurisdictional
priornty rule:

[a]s between [state] courts of concurrent jurisdiction, the tribunal whose power 1s
first involved by the institution of proper proceedings acquires jurisdiction, to the
exclusion of old tribunals, to adjudicate upon the whole issue and to settle the
rights of parties.

State ex rel. Dannaher v. Crawford (1997) 78 Ohio St.3d 391, 393. The same allegations were
already filed in Seneca County on May 23, 2007, so that Court has jurisdiction of these claims.

A Memorandum in Support is attached below.’
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1 Lack of subject matter jurisdiction is a clear ground for dismissal. In the interest of

judicial economy, the Commissioners have not raised other defenses, but no defenses are
intended to be waived in this pleading, including, but not limited to, the following: failure to

mitigate, venue (as argued herein), privilege, and mootness.
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MEMORANDUM IN SUPPORT

I. INTRODUCTION

This case is about a newspaper’s efforts to prevent the Seneca County Commissioners
from replacing the former Seneca County courtﬁouse. The Commissioners’ decision to build a
new, modemnized courthouse did not take place overnight—it was the fruit of countless hours of
research by them, former Commissioners, public interest groups, and other public discussion.
Several Seneca County citizens (“State ex rel. Cook™) filed claims in Seneca County to stop the
replacement of the courthouse based upon alleged sunshine law violations identical to those filed
here. These claims were tried for four days and a preliminary injunction denied. The
preliminary injunction has not been appealed, and the case proceeds to a permanent njunction
hearing.

This Court lacks subject matter jurisdiction over this case because the claims brought by
the State ex rel. Blade have already been filed in Seneca County by State ex rel. Cook. The nisk
of inconsistent judgments and prejudice is high. If this Court even issues a peremptory writ, its
judgment will conflict with the Seneca County Court’s judgment already made on the same
issues. The State ex rel. Blade's request for a preliminary mjunction is based on issues already
tried before and decided by the Seneca County Court and that are not on appeal.

What this means to this Court is that all potential public records and public meetings
issues will be handled in the case filed below. State ex rel. Cook is already advancing these
claims and is seeking adjudication of all these issues before the Seneca County Court. If this
Court dismissed State ex rel. Blade’s allegations, its decision on the State ex rel. Blade’s original
action does not preclude the people of Ohio from obtaining relief on these same issues. The
Seneca County Court may afford the same relief as this Court. As such, this Court shouid
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dismiss State ex rel. Blade’s claims so that the case with jurisdictional priority may proceed

below.

I1. CLAIMS BROUGHT FIRST IN SENECA COUNTY AND NOW WITH THE
OHIO SUPREME COURT ‘

There are two éepa:rate mandamus actions against the Commissioners’ decision-making
process regarding the Seneca County courthouse. One is filed in Seneca County, and another is
filed in this Court. Both lawsuits involve allegations that the Commissioners failed to keep and
provide public records. Both lawsuits involve allegations that the Commissioners held private or
email deliberations regarding the replacement of the courthouse. Both lawsuits seek discovery
and damages for the alleged destruction of the same records. As such, the Commissioners face
the same allegations and same discovery on two different fronts.

A. THE SENECA COUNTY LAWSUIT

Six Ohio citizens filed a mandamus action against the Seneca County Commissioners on
May 23, 2007, which was followed by two amended complaints. See State ex rel. Cook’s July
23, 2007 Second Amended Complaint (attached hereto as Exhibit A).? State ex rel. Cook alleged
that the Commissioners violated public records and open meetings law’ and sought injunctive

relief prohibiting the Commissioners from demolishing their former courthouse. Jd. State ex rel.

2 All documents attached to the Commissioners’ Motion to Dismiss are documents filed
with this Court or the Seneca County Court of Common Pleas. As such, this Court may
recognize these documents for purposes of granting the Commissioners’ Motion to Dismiss.

. State ex rel. Cook also brought unprecedented breach of fiduciary duty and unauthorized
acts claims. See State ex rel. Cook’s Second Amended Complaint, 9 92-140, 152-162. The
Seneca County Common Pleas Court dismissed these claims under Civ.R. 12. See August 7,
2007 Judgment Entry (attached hereto as Exhibit B). State ex rel. Cook appealed these claims to
the Third District Court of Appeals, but carefully avoided appealing the denial of the preliminary
injunction. See Notice of Appeal (attached hereto as Exhibit C). These claims have no bearing
on this Court’s jurisdiction.



Cook sought to show that the Commissioners failed to produce or maintain public records,
destroyed public records from 2002 until the present (including emails), and conducted private
deliberations for courthouse decisions made in August 2006. See post-preliminary injunction
hearing briefs of the Commissioners and State ex rel. Cook (attached hereto as Exhibits D and E,
respectively). The Seneca County Court proceeded with a lengthy preliminary injunction
hearing over four days in which it ultimately denied State ex rel. Cook’s preliminary injunction
request. See August 28, 2007 JTudgment Entry (attached hereto as Exhibit F).

State ex rel. Cook now wishes to proceed with discovery to prepare for a permanent
injunction hearing. State ex rel. Cook has filed a request for a temporary restraining order and
preliminary injunction ordering the Commissioners and Prosecutor to maintain all electronic files
that may have discoverable information on them. See State ex rel. Cook’s Second Request for
Injunctive Relief (attached hereto as Exhibit G). A hearing on this issue is scheduled for
September 25, 2007. See September 12, 2007 and September 17, 2007 Judgment Entries
(attached hereto as Exhibits H and 1, respectively). Through discovery requests, State ex rel.
Cook has also requested all emails from the Commissioners regarding the Seneca County
Courthouse, among other things, from January 1, 2006 until the present. See State ex rel. Cook’s
Second Set of Requests for Production (attached hereto as Exhibit J). State ex rel. Cook secks
this information to permanently enjoin the replacement of the courthouse on the basis that
improper deliberations have occurred.

B. THE OHIO SUPREME COURT LAWSUIT

The Complaint of State ex rel. Blade involves the same allegations as those brought by
State ex rel. Cook. The State ex rel. Blade alleged that the Commissioners failed to maintain or
produce its public records per their request. Complaint, 9 1 (attached hereto as Exhibit K). State
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ex rel. Blade also alleged that the Commissioners destroyed the records that it requested. Id. at
3. According to the State ex rel. Blade, these emails and other public records are crucial in
determining whether a public meetings violation occurred because of private or email
deliberations. Jd. at 9 6-7. Specifically, State ex rel. Blade alleged that Commissioners Sauber
and Nutter improperly deliberated before an August 31, 2006 meeting. Jd. at §{ 12, 21. The
Seneca County Common Pleas Court has already ruled that there is no evidence of a violation
after four days of observing witnesses’ testimony. See August 28, 2007 Judgment Entry.

State ex rel. Cook and State ex rel. Blade also ask for the same relief. The Supreme
Court Complaint asks that the Commissioners be ordered to produce records and recover items
that were allegedly deleted. See Complaint, Section A of Prayer for Relief. Just as in the Seneca
County case, State ex rel. Blade has sought injunctive relief prohibiting the Commissioners from
replacing the former courthouse. See Complaint, Section (C)(2) of Prayer for Relief; see also
Request for Injunctive Relief, p. 6 (attached hereto as Exhibit L). State ex rel. Blade has even
sought to have this Court order that the Commissioners refrain from removing any of the
electronic data from their computers, just as State ex rel. Cook has done in Seneca County. See
Complaint, Section (C)(1) of Prayer for Relief; see also Request for Injunctive Relief, p. 4.

The Complaint asks this Court to exercise jurisdiction on the same claims between the
same parties that are already being ltigated in another Court with concurrent jurisdiction. See
R.C. 2731.02; see also R.C. 149.43(C). But the Commissioners are already litigating the case
that has been filed with this Court. For purposes of open government, the issues will be fully
litigated at the Semeca County Common Pleas Court and should only reach this Court’s
jurisdiction on appeal. As a result, this Court should dismiss the Complaint for a lack of
jurisdiction according to the jurisdictional priority rule.
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HI. LAW AND ARGUMENT

This Court lacks subject matter jurisdiction for the mandamus action filed by State ex rel.
Blade against the Comrnissioners. The jurisdictional prority rule prohibits courts from
exercising jurisdiction over the substantially same claims between the substantially same parties
if they are already being litigated in a court with concurrent jurisdiction. This is important
because it would otherwise subject the parties to potentially inconsistent judgments from two
courts, in addition to the administrative and strategic burden of litigating on two fronts. The
parties here are the same—the citizens of the State of Ohio. The allegations, prayers for relief, ..
and discovery requests mirror each other. As such, this Court should dismiss the State ex rel.
Blade’s Complaint for a lack of subject matter jurisdiction and allow State ex rel. Cook’s clarms

to proceed below.

A, The jurisdictional priority rule precludes this Court from exercising subject
matter jurisdiction over claims already filed in apother Court with
concurrent jurisdiction.

The jurisdictional priority rule provides protection for parties and courts for
circumstances in which parties attempt to litigate the same issues in different courts at the same
time. This principle is not the same as res judicata or collateral estoppel. Instead, the
jurisdictional pricrity rule prohibits the interference of proceedings amongst courts with
concurrent jurisdiction. Therefore, this Court should dismiss this case because it was filed
months after the substantially same allegations were filed in Seneca County between these
parties.

The jurisdictional priority rule precludes these parties from litigating the same public
records and public meetings issues in the Seneca County Court of Common Pleas and the Ohio
Supreme Court at the same time. The jurisdictional priority rule provides:
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[a]s between [state] courts of concurrent jurisdiction, the tribunal whose power is

first invoked by the institution of proper proceedings acquires jurisdiction, to the

exclusion of all tribunals, to adjudicate upon the whole issue and to settle the

rights of the parties.

State ex rel. Dannaher v. Crawford (1997), 78 Ohio St.3d 391, 393, 678 N.E.2d 549 (quoting
State ex rel. Racing Guild of Ohio v. Morgan (1985), 17 Ohio St.3d 54, 56, 476 N.E.2d 1060)
(emphasis added). Once a court of competent jurisdiction acquires subject matter jurisdiction
over a matter, its authority continues until the matter is finally disposed of. John Weenink &
Sons Co. v. Court of Common Pleas of Cuyahoga County (1948), 150 Ohio St. 349, 355, 82
N.E.2d 730; State ex rel. Republic Servs. of Qhio v. Pike Twp. Bd. of T rustees (5™ Dist. Nos.
2006 CA 00153, 00172), 2007-Ohio-2086, 1 43. No court of coordinate or concurrent
jurisdiction may interfere with the proceedings in which another court has already obtained
jurisdiction. John Weenink & Sons Co., 150 Ohio St. at 355, 82 N.E.2d 730.

This rule divests one court of jurisdiction to adjudicate upon the “whole issue” and settle
the rights of those parties. Id. at 355, 82 N.E.2d 730; Miller v. Cowrt of Common Pleas of
Cuyahoga County (1944), 143 Ohio St. 68, 70, 54 N.E.2d 130. This rule applies “if the claims in
both cases are sufficiently similar, in that each of ;che actions ‘comprises part of the “whole
issue™ that is within the exclusive jurisdiction of the court whose power is legally first invoked.’”
State ex rel. Republic Servs. of Ohio at 9 44 (quoting State ex rel. Racing Guild, 17 Ohio St.3d at
56, 476 N.E.2d 1060). The Court must analyze whether the two cases involve the same “whole
1ssue” as follows:

1) there must be two cases pending in two different courts of concurrent
jurisdiction involving substantially the same parties; and,

2) the ruling requested the court subsequently acquiring jurisdiction must
affect or interfere with the resolution of the issues before the court where
the suit was originally commenced.
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Id. (emphasis added). Put more simply, the jurisdictional priority rule applies when the second
case involves substantially the same causes of action and the substantially same parties. State ex
rel. Dannaher, 78 Ohio St. 3d at 393, 678 N.E.2d 549; State ex rel. Sellers v. Gerken (1995), 72
Ohio St.3d 115, 117, 647 N.E.2d 807.

Whether the Seneca County Court and the Ohio Supreme Court have concurrent
jurisdiction over mandamus claims brought against the Commissioners should not be af issue.
According to R.C. 149.43(C), a relator may commence a mandamus action either in the county
court where R.C. 149.43(B) was not complied with, the c-<“)urt of appeals in the district where
R.C. 149.43 was not complied with, or the Ohio Supreme Court. As a result, an aggrieved party
can sue the Seneca County Commissioners either in Seneca County, the Third District Court of
Appeals, or the Ohio Supreme Court. See id. The Commissioners have been sued both 1n
Seneca County and the Ohio Supreme Court under R.C. 149.43(C). As such, the fact that the
Seneca County Court and the Ohio Supreme Court have concurrent jurisdiction over these claims
should not be challenged.

Another element of the jurisdictional priority rule that should not be at issue is whether
the Seneca County case was filed first. As discussed above, the jurisdictional priority rule
provides that the court in which the subsequent lawsuit is filed is divested of its junisdiction. The
Seneca County lawsuit was filed on May 23, 2007. See State ex rel. Cook’s Complaint. State ex
rel. Blade did not file its lawsuit until September 10, 2007. Therefore, the jurisdictional priority
would apply to the subsequently-filed action by State ex rel. Blade.

When examining both lawsuits, this Court should determine that the lawsuits are filed by

substantially the same parties over the substantially same issues. If the jurisdictional priority rule



is met, the court in the later-filed action is to dismiss the complaint before it for a lack of subject
matter jurisdiction. State ex rel. Dannaher, 78 Ohio St. 3d at 393, 678 N.E.2d 549; Holmes
County Bd. of Comm rs v. McDowell (2006), 169 Ohio App.3d 120, § 27, 2006-Ohio-5017, 862
N.E.2d 136. As such, this Court should dismiss State ex rel. Blade’s Complaint.

1. The claims in the two lawsuits are substantially similar.

The jurisdictional priority rule precludes this Court’s jurisdiction because the claims in
the two lawsuits are substantially similar. In order to determine whether the claims are
substantially similar, this Court has held that they are if the ruling in the Court m which the
second lawsuit was filed would interfere with resolution of the lawsuit in which the claims were
originally commenced. State ex rel. Republic Servs. of Ohio at ¥ 44 (quoting State ex rel. Racing
Guild, 17 Ohio St.3d at 56, 476 N.E.2d 1060). Importantly, the actions need not be exactly the
same but rather substantially similar. State ex rel. Dannaher, 78 Ohio St. 3d at 393, 678 N.E.2d
549; State ex rel. Sellers v. Gerken, 72 Ohio St.3d atl17, 647 N.E.2d 807. Still, these lawsuits
are nearly mirror images of each other.

The similarities between the allegations and requests for relief in State ex rel. Blade’s and
State ex rel. Cook’s lawsuits mean that the Commissioners are at risk for potentially inconsistent
judgments from the two courts. The chart below sets forth the most striking similarities, as they

are abundant between the two Complaints:
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State ex rel. Blade’s Complaint in the Ohio

State ex rel. Cook's Complaint filed in the

Supreme Court

Seneca Countv Court of Common Pleas

1) concems the alleged failure to produce
public records from Jammary 1, 2006 to the
present (see State ex rel Blade’s Complaint,
13)

Conclusion: Both cases concern the same
records, if they exist.

1) concerns the alleged failure to produce
public records from January 1, 2006 until the
present (State ex rel. Cook’s Complaint, § 37,
State ex rel. Cook’s Second Request for
Injunctive Relief; State ex rel. Cook’s Second
Requests for Production of Documents)

2) concerns the alleged failure to maintain
public records according to public records law,
including the destruction of public records (see
State ex rel. Blade’s Complaint, {1 1, 3, 4, 20)

Conclusion: Both cases allege that the same
records were not maintained and/or
destroyed.

2) concerns the alleged failure to maintain
public records according to public records law,
including the destruction of public records (see
State ex rel Cook’s Second Amended
Complaint, ¥ 74; see also State ex rel. Cook’s
Second Request for Injunctive Relief)

4) requests a temporary restraining order
prohibiting the demolition of the former
courthouse because of allegedly improper
deliberations (State ex rel. Blade’s Complaint,
9 6, 7, Section C of Prayer for Relief)

Conclusion: Both cases seek injunctive relief
prohibiting courthouse demolition because
of the allegedly improper deliberations.

4) requested a temporary restraining order and
preliminary injunction that have since been
denied but seeks discovery towards a
permanent injunction because of allegedly
improper deliberations (State ex rel. State ex
rel. Cook’s Motion for Temporary Restraming
Order and Preliminary Injunction; see also
State ex rel Cook’s post-preliminary
injunction hearing brief, pp. 3-9)
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5) seeks to invalidate the Commissioners’
decision to replace the former courthouse
according to a failure to maintain public
records and have public deliberations (State ex
rel. Blade’s Complaint, ¥ 6-7)

Conclusion: Both lawsnits want a court to
invalidate the Commissioners’ decision
because they believe that private
deliberations took place and public records
support their allegations.

5) seeks to invalidate the Commissioners’
decision to replace the former courthouse
according to a failure to maintain public
records and have public deliberations (State ex
rel. Cook’s Complaint, Prayer for Relief after
91)

6) seeks to invalidate the Commissioners’
| decisions based upon public records requests
for post-January 1, 2006 emails from the
Commissioners (State ex rel. Blade's
Complaint, 94 13-22)

Conclusion: Both cases involve the same
emails and public records, regardless of the
means by which they were requested.

6) seeks to invalidate the Commissioners’
decisions based upon subpoenas and requests
for production for post-January 1, 2006 emails
from the Commissioners {See Second Requests
for Production; State ex rel. Cook’s subpoenas
m case (attached hereto as Exhibits M, N, and
O, respectively);

7) requests the Court to grant a temporary
restraining order prohibiting the
Commussioners from destroying, transferring,
or altering any data from their electronic files
or computer servers® (see State ex rel. Blade’s
Complaint, Section (C)(1) of Prayer for Relief;
sec also State ex rel. Blade’s Memorandum in
Support of Complaint)

Conclusion: Both cases involve theories that
the Commissioners’ electronic data needs
preserved through injunctive relief because
that same data is crucial to their allegations.

7) requests the Court to grant a temporary
restraining order and prelimmary injunction
prohibiting the Commissioners and Prosecutor
from destroying, transfermning, or altering any
data from their electronic files or computer
servers (see State ex rel Cook’s Second
Request for Injunctive Relief, see also
September 12, 2007 and September 17, 2007
Judgment Entries.

4 Please note that the Commissioners have no intentions of anything besides routine,

unscheduled server and computer maintenance.

The Commissioners would never willingly

support, encourage, or condone any spoliation of evidence or destruction of public records.
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There is no doubt that both lawsuits seek to invalidate the Commissioners’ courthouse
decisions through alleging that records evidence that private deliberations took place. The
Seneca County Common Pleas Court has already determined that the emails sent from
Commissioner Nutter in August 2006 regarding his 15-year master plan were not deliberations
for purposes of public records law. See August 28, 2007 Judgment Entry. That Court also
concluded that no other violations were shown that could support State ex rel. Cook’s request for
a preliminary injunction. State ex rel. Blade now seeks a “second bite at the apple” from this
Court saying that the emails were improper without waiting for State ex rel. Cook’s appeal. This
duplicitous suit cannot circumvent the Seneca County Commeon Pleas Court’s jurisdiction while
the case proceeds towards a permanent injunction hearing.

The minor factual pleading differences in the Complaint do not mean that the issues,
claims, and relief requested in the two lawsuits are not substantially the same. The Complaint
has specific allegations regarding public records requests that it made for the Commissioners’
post-January 1, 2006 emails. State ex rel. Blade's Complaint, 99 13-22. The pending lawsuit
concerns the very same emails. See State ex rel. Cook’s Second Requests for Production; see
State ex rel. Cook’s post-preliminary injunction hearing brief; see also State ex rel. Cook’s
Second Request for Injunctive Relief. State ex rel. Cook has requested the same documents and
injunctive relief through discovery that the State ex rel. Blade requested. As such, the very same
issues will be discoverable and litigated in the Semeca County Court with regard to the
Commissioners’ 2006 and 2007 emails sought in both cases. The Seneca County lawsuit was
filed first and retains jurisdiction over these issues.

The argument that this case is not precluded under collateral estoppel and res judicata
failed to acknowledge the jurisdictional priority rule and its application. The State ex rel. Blade
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argued that collateral estoppel and res judicata do not make them bound by that result, without
explanation. However, the jurisdictional priority rule does not seek to make a judgment final,
but it seeks to maintain jurisdiction for a case with the same parties and same issues in one court
at a time. These issues are not finally adjudicated at this time in any court. The Commissioners
do not seck an order from this Court that these issues are finally adjudicated. Instead, the
Commissioners request that this Court dismiss the State ex rel. Blade’s action for a lack of
subject matter jurisdiction so that these 1ssues can proceed where they were first filed.

The County relishes the opportunity to demonstrate that its conduct followed the law in
every respect. It should not have to prove it twice and simultaneously. However, if this Court
allows both lawsuits to proceed, the Commissioners and public offices statewide could be faced
with duplicative lawsuits seeking damages for lost or destroyed records. See Kish v. Akron, 109
Ohio St.3d 162, 2006-Ohio-1244, 846 N.E.2d 811. This outcome would be nonsensical and

allow every citizen of the State of Ohio to individually bring actions allesing the destruction of

the same public records in three forums at the same time.” In this case, at a minimum, the

Commissioners would be at risk of paying damages to both the State ex rel. Blade and State ex
rel. Cook for the same lost or destroved records—double damages because two lawsuits on the
same 1ssues were allowed.

The risk for inconsistent judgments from different courts at the same time is even more
troublesome. After its review, the Seneca County Common Pleas Court could determine that the
Commissioners have not violated Ohio’s public records laws. That court could recognize that
the Commissioners deleted any emails because they were no longer had “Administrative, Fiscal,

Legal, or Historic Value,” which is the standard that State ex rel. Blade acknowledged governs

> This argument applies equally to Section ITI(A)(2) below.
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the Commissioners’ records retention. Complaint, ¢ 19. After that decision, the Supreme Court
could rule that the emails were improperly deleted based upon its record. The Commissioners
would then be subject to two court orders with contrary rulings. They would simultaneously
have judgments by courts of original jurisdiction providing that their alleged destruction of the
same records were both proper and improper, then the Ohio Supreme Court could rule on appeal
of the trial quite differently. This is the very risk of inconsistent judgments that the jurisdictional
priority rule is intended to prevent. As such, this Court should dismiss State ex rel. Blade’s

Complaint.

2. Both lawsuits are brought on behalf of the State of Ohio through a
relator against the Seneca County Commissioners so that the parties
are substantially the same,

The jurisdictional priority rule precludes this Court’s jurisdiction because the parties in

both lawsuits are the same. “Mandamus is a writ, issued in the name of the state to an inferior

tribunal, a corporation, board, or person, commanding the performance of an act which the law
specifically enjoins as a duty resulting from an office, trust, or station.” R.C. 2731.01 (emphasis
added). The remedy afforded for a party to obtain a public office’s compliance with Ohio’s
sunshine laws is a mandamus action. R.C. 149.43(C). Application for such a writ to enforce

sunshine laws shall be in the name of the State of Chio on the relation of the person applying.

R.C. 2731.04. Therefore, any mandamus action filed against a public entity involves the same
relator—the State of Ohio.

The people of the State of Chio are the real parties in both lawsuits against the Seneca
County Commissioners. The fact that the Commissioners are the Respondents in both lawsuits is
clear. As this Court has recognized, the people of the State of Ohio are the real party where a
relator seeks to enforce a public right through mandamus. State ex rel. Nimon v. Village of
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Springdale (1966), 6 Ohio St.2d 1, 4, 215 N.E.2d 592. In Nimon, this Court held that the people
are the State of Ohio for purposes of standing in bringing a mandamus claim. State ex rel.
Nimon, 6 Ohio St.2d at 4, 215 N.E.2d 592. The Ohio Supreme Court provided the following in
its analysis:
where the question is one of public right and the object of the mandamus 1s to
procure the enforcement of public duty, the people are regarded as the real party
and the relator need not show that he has any * * * special interest in the result,
since it is sufficient that he is interested as a citizen or taxpayer in having the laws
executed and the duty in question enforced * * *.” 7
Id. The State of Ohio is the “real party” for standing purposes in a mandamus action, so the
State of Ohio should be considered the same party for purposes of the jurisdictional prionty rule.
Treating the relators as the State of Ohio in both cases makes sense when examining this
Court’s public records decisions. This Court’s sunshine law cases regarding the right to bring a
mandamus action to enforce public records or public meetings laws refer to this as the “people’s
right.” Dayton Newspaper v. Dayton (1976), 45 Ohio St.2d 107, 109, 341 N.E.2d 576. “The

e

rule in Ohio is that public records are the people’s records.” Srate ex rel. Patierson v. Ayers

(1960), 171 Ohio St. 369, 371, 171 N.E.2d 508. Statutes and caselaw have codified the pecple’s
right to open access to government papers and proceedings because public entities have a duty to
maintain those records. State ex rel. Warren Newspapers, Inc. v. Hutson (1994), 70 Ohio St.3d
619, 623, 640 N.E.2d 174. Procuring public records is a right of the people of Ohio. Complaint,
19 1, 2, 23. Maintaining them is a duty of a public office. Jd. As such, State ex rel. Blade and
State ex rel. Cook should be treated as the same party for purposes of the jurisdictional priority
rule.

This Court should not find that State ex rel. Cook and State ex rel. Blade are different
parties becanse it would subject public offices to duplicitous litigation in multiple forums at the
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same time. If this Court determined that State ex rel. Blade and State ex rel. Cook are different
parties, every public records case could be filed concurrently in common pleas courts, courts of
appeals, and the Ohio Supreme Court on the very same issues. See R.C. 2731.02. The law
should not provide for such procedural absurdities.

The administrative burden on public offices would be detrimental to their public
functions and not assist the citizens in ensuring open government any better when one lawsuit
can do just that. In addition, allowing such duplicative lawsuits could provide for triple the
damages levied against the public office—if a violation is found—-through relators obtaining one
set of damages in each court. This would go against this Court’s public records decisions in that‘
public records violations injure the people as a whole and not individuals. Every individual
could then make a demand for public records and cripple governmental action.

This Court should determine that the State of Ohio is the real party in both State ex rel
Blade’s lawsuit filed in this Court and the lawsuit filed in Seneca County. The State of Ohio
seeks relief against the same party in both lawsuits-—the Seneca County Commissioners. This
Court’s caselaw and the relators’ arguments support such a conclusion. Any result in favor of
the relators inures to the benefit of the people of Ohio, not just the individual relators. Upon
reaching this conclusion, this Court should dismiss State ex rel. Blade's lawsuit for lack of
subject matter jurisdiction.

B. The Seneca County Common Pleas Court already has proper jurisdiction
over all of the claims that State ex rel. Blade has alleged.

This Court lacks jurisdiction and should be satisfied that all of State ex rel Blade’s
claims are being litigated in the Seneca County Court. As the jurisdictional prionty rule

requires, another court already has jurisdiction over all of State ex rel. Blade’s claims. See
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‘Section ITI(A). State ex rel. Cook filed the same claims with the Seneca County Court nearly 4
months before State ex rel. Blade filed its claims. /4 This Court may someday acquire proper
junisdiction over these claims on appeal, but it Jacks the jurisdiction when another court has
juri.sdiction over those claims. For now, it may satisfy itself that all of the issues concerning
State ex rel. Blade’s lawswt will be resolved 1n Seneca County. Therefore, this Court should
dismiss State ex rel. Blade’s claims for a lack of subject matter jurisdiction and allow the same
claims to proceed in the Seneca County Court of Common Pleas.
IV. CONCLUSION

For all the foregoing reasons, this Court should dismiss all of the State ex rel. Blade’s

allegations for a lack of subject matter jurisdiction according to the jurisdictional priority rule.

Respectfully submitted,

N A

Mark Landes (0027227)
marklandes{@isaacbrant.com
Mark H. Troutman {0076390)
marktroutman(@isaacbrant.com
ISAAC, BRANT, LEDMAN & TEETOR, LLP
250 East Broad Street, Suite 900
Columbus, Ohio 43215
614-221-212 (telephone)
614-365-9526 (facsimile)
Counsel for Respondents Seneca County
Commissioners
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Seneca County Board of Commissioners
111 Madison Street
Tiffin, Ohto 44883
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Dave Sauber, President
Seneca County Commissioner
111 Madison Street

Tiffin, Ohio 44883

and
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Seneca County Commissioner
111 Madison Street

Tiffin, Ohic 44883

and

Michael Bridinger

Seneca County Commissioner
111 Madison Street

Tiffin, Ohio 44883

and

Tanya Hemmer

Clerk for the Board

Seneca County Commissioners
111 Madison Street

Tiffin, Ohio 44883
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Now come the plaintiffs by and through their counsel Barga, Jones & Anderson, Ltd.,

John T. Barga, for their cause of action as follows:
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L. Parties

(1)  Nancy L. Cook is a resident taxpayer and registered vofer who resides at 22
Kennat Boulevard, Tiffin, Seneca County, Ohio 44383;

2 S. Rayella Engle is a resident taxpayer and registered voter who resides at 1809
East Township Road 201, Tiffin, Seneca County, Ohio 44883

(3) Jacqueline A. Fletcher is a resident taxpayer and registered voter who resides at
7890 East Township Road 8§, Republic, Seneca County, Ohio 44867,

(4)  Lenora M. Livingston is a resident taxpayer and registered voter who resides at 14
Clay Street, Tiffin, Seneca County, Qhio 44883;

(5)  Adams A. Engle is a resident taxpayer and registered voter who resides at 161
North Sandusky Street, Tiffin, Seneca County, Chio 44883;

(6) Douglas E.‘Collax is a resident taxpayer and registered voter who resides at 98
Sycamore Street, Tiffin, Seneca County, Ohio 44883;

(7)  Seneca County Board of Comumissioners (“Board™) is a statutory, governmental
organization having its principal place of business at 111 Madison Street, Tifﬁn, Ohio;

(8)  David SauEer is one of the duly elected Seneca County Commissioners;

(9)  Ben Nutter is one of the duly elected Seneca County Commissioners;

(10)  Michael Bridinger is one of the duly elected Seneca County Commissioners;

(11)  Tanya Hemmer is the duly appointed Clerk for the Seneca County

. Commissioners.

II. Historical Perspective Facts

(12) We hold these truths to be self-evident, that all men are created equal, that they

are endowed by their Creator with certain unalienable Rights, that among these are Life, Liberty
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and the pursuit of Happiness. That to secure these rights, Governments are instituted among

Men, deriving their just powers from the consent of the governed. Declaration of Independence.

(13)

The United States of America was founded upon democratic principles that entitle

and guarantee to each citizen of the great country the individual freedoms and rights protected by

the United States Constitution.

(14)

(15)

(16)

(17)

(18)

The Preamble to the United States Constitution reads:

We the People of the United States, in Order to form a more perfect Union,

establish Justice, insure domestic Tranquillity, provide for the common defence,
promote the general Welfare, and secure the Blessings of Liberty to ourselves and
our Posterity, do ordain and establish this Constitution for the United States of

America. (emphasis added)

Amendment V to the United States Constitution, Rights of Persons reads in part:

No person shall be . . . deprived of life, liberty, or property, without due process

oflaw: . ..

Amendment IX to the United States Constitution, Unenumerated Rights reads:

The enumeration in the Constitution, of certain rights, shall not be construed to
deny or disparage others retained by the people. (emphasis added)

Amendment X, to the United States Constitution, Reserved Powers reads:

The powers not delegated to the United States by the Constitution, nor prohibited
by it to the States, are reserved to the States respectively, or to the people.
{emphasis added)

Amendment XIV to the United States Constitution, Rights Guaranteed and Due

Process reads in part:

SECTION. 1. ... No State shall make or enforce any law which shall abridge
the privileges or immunities of citizens efthe-United-States; nor shall any State
deprive any person of . . . property, without due process of law; . . . (emphasis
added)
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(19)  The State of Ohio was founded upon democratic principles that entitle and
.guarantee to each citizen of this great state the individual freedoms and rights protected by the
Ohio Constitution.

{20)  The Preamble to the Ohic Constitution reads:

We, the people of the State of Ohio, grateful to Almighty God for our freedom, to
secure its blessings and promote our common welfare, do establish this
Constitution.

(21}  Section 1, Inalienable Rights of the Ohio Constitution Bill of Rights reads in
parts:

All men are, by nature, free and independent, and have certain inalienable rights,
among which are those of enjoying and defending . . . and protecting property . . .
(emphasis added) :

(22)  Section 2, Rjght to alter, reform, or abolish government, and repeal special
privileges of the Ohio Constitution Bill of Rights reads in part:

All political power is inherent in the people. Government is instituted for their . . .
benefit. ..

(23)  Section 20, Powers reserved to the people of the Ohio Constitution Bill of Right

reads:

This enumneration of rights shall not be construed to impair or deny others
retained by the people; and all powers, not herein delegated remain with the
people. (emphasis added)

(24)  One of the strengths of American government is the right of the public to know
and understand the actions of their elected representatives. This includes not merely the right to
know a government body's final decision on a matter, but the ways and means by which those
decisions were reached. There is great historical significance to this basic foundation of popular

government, and our founding fathers keenly understood this principle.
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(25) Thomas Jefferson said, “The way to prevent errors of the people, is to go give
them full information of their affairs through the channel of the public papers, and to contrive

that those papers should penetrate the whole mass of the people. 11 The Papers of Thomas

Jefferson (1955) 49 (Letter to Col. Edward Carrington, January 16, 1787).
(26)  John Adams said, “Liberty cannot be preserved without a general knowledge

among the people, who have a right and a desire to know.” A Dissertation on the Canon and

- Federal Law, by John Adams (1765).

(27)  James Madison said, “A popular Government, without popular information, or the
means of acquiring it, is but a Prologue to a Farce or a Tragedy; or, perhaias both. Knowledge
- will forever govern ignorance: And a people who mean to be their own Goverﬁors, must arm

themselves with the power which knowledge gives." Letter from James Madison to W.T. Barry

(Aug. 4, 1822), in 9 The Writings of James Madison (1910) 103. State ex rel. Dann v. Taft, 109
Ohio St.3d 364, 2006-Ohio-1825.

(28) A fundamental premise of Axﬁerican democratic theory is that government exists
to serve the people. In order to ensure that government performs effectively and properly, it is
essential that the public be informed and therefore able to scrutinize the government's work and
decisions. Barr v. Matteo, 360 U.S. 564, 577, 3 L.Ed.2d 1434 (1959).

(29) In a democratic nation it is not difficult to understand the societal interest in

keeping governmental records open. State ex rel. Natl. Broadcasting Co., Inc. v. Cleveland, 38

Ohio St.3d 79, 81, 526 N.E.2d 786 (1988).

(30)  All political power is inherent in the people as government is instituted for their

equal protectioﬁ and benefit. Ohio Constitution, Sec. 2.
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(31)  Ohio's own history is replete with rich examples of detailed records dating back to
the 1800s. Amicus League of Women Voters of Ohio cites many rich examples of the iong and
illustrioﬁs record-keeping of our forebears. When the Ohio legislature created the first boards of
county commissioners, it included in that creation a requirement that accurate records be kept by
the county commissioners. 2 Ohio Laws 150.

(32) In 1804, in "An act establishing boards of commissioners," the Ohio leg.islature
required: |

- See. 9. That the commissioners shall have a just and accurate record kept of all
their corporate proceedings, and for that purpose they are hereby empowered to
appoint a clerk. That mandate continues through today in R.C. 305.10, requiring

that the clerk "keep a full record of the proceedings of the board."

II1. Present Dav Perspective Facts

(33)  The population of Seneca County, Ohio, according to the US Census Bureau, has
been declining from 59,570 in 1991 to 57,255 in 2006.

(34) The number of county real estate tax foreclosures in 2005 was 36, in 2006 the
number was 44 and the number for 2007 has yet to be announced.

(35) The number of private real estate foreclosures in Seneca County, Ohio in 2005
was 227, in 2006 the number was 266 and the number through May 4, 2007 is already 98.

(36) The current sales tax rate of 7% in Seneca County, passed by the Board after it
was proposed and defeated by the registered voters_of Seneca County, is the highest in the State

of Ohio.

(37)  The number of evictions in Seneca County, Ohio has risen drastically in recent

years,

(38)  The unemployment rate in March of 2007 for Seneca County, Ohio was 6.1%, it

was 4.4% in the nation and it was 5.2% for Ohio.
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(39) At the end of 2006, Ohio ranked as the 46™ worst in the nation for the highest
unemployment rate.

(40)  The number of bankruptcies in the State of Ohio in 2006 increased 23.6% from
2005. |

(41) During a recent election only 9.2% of the eligible voters voted to support a 1.5
mil levy for the Tiffin Public Schools.

(42)  The Seneca County Courthouse is now ranked as the number one (D bui]diﬁg in
Ohio for historic significance on the Ohio Preservation List.

(43)  The taxpayers of Seneca County cannot afford a multi-million-dollar tax burden

under the current economic conditions.

Cause of Action No. 1

Enforcement of Writ of Mandamus

(44)  For a writ of mandamus to issue, there must be (1) a clear legal right to the
requested relief, (2) a clear legal duty on the part of the respondent to perform the requested act,

and (3) no plain and adequate remedy at law. State ex rel. Hodges v. Taft, 64 Ohio St.3d 1, 3,

591 N.E.2d 1186, 1188 (1992).

(45)  On October 25, 2005, following a trial, the Seneca County Court of Common
Pleas issued a Writ of Mandamus, a copy of which is attached hereto as Exhibit -1? directing the
Board to immediately take the following actions:

a. keep a full record of their proceedings as required by RC 305.10;
b. keep a general index of such proceedings as required by RC 305.10;

¢. promptly prepare all public records and make them available for inspection by
any person at all reasonable times, as required by RC 149.43(D);

d. to read the minutes of the previous meeting at the beginning of each public
session as required by RC 305.11;
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e. make a good faith effort to provide Plaintiff-Relator more detailed information,
including how the Commissioners voted and the rationale behind their decisions
during the Board meetings of February 20, 2003, May 15, 2003, July 15, 2003
and November 6, 2003.

(46) Based upon information and belief, the Board does not keep a full record of their
proceedings as required by R. C. 305.10 and the Writ of Mandamus.

(47) Based upon information and belief, the Board does not have, has not created nor
does it maintain a General Indexl of its proceedings as required by R.C. 305.10 and the Writ of
Mandamus.

(48) Based upon information and belief, the Board does not promptly prepare and
maintain its public records (meeting minutes) so they are available for inspection at all
reasonable times during regular hours as requifed by R.C. 305.10 and R.C. 149.43(B) and the
Writ of Mandamus.

(49)  Based upon information and belief, the Board does not read the minutes of the
proceedings of the previous i)ublic meeting at the opening of a new public meeting as required
by R.C. 305.11 and the Writ of Mandamus.

(50)  Based upon information and belief, the Board has not made a good faith effort to
provide Plaintiff-Relator more detailed information, including how the Commissioners VO't-Cd and
the rationale behind their decisions during the Board meetings of February 20, 2003, May 15,
2003, July 15, 2003 and November 6, 2003. |

Relief

WHEREFORE, the plaintiff prays for an order from this Court finding the Board in

violation of the, R.C. 305.10, R.C. 305.11, R.C. 149.43 and in contempt of the October 25, 2005

Writ of Mandamus, and further,
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the plaintiffs pray for an order imposing the appropriate sanctions and penalties to insure
compliance with the original Writ of Mandamus, a second Writ of Mandamus compelling
continuing compliance with R.C. 305,10, R.C. 305.11 and R.C. 305.13, reasonable attorney fees,
and other such relief allowed by law and in equity.

Cause of Action No. 2

Violation of Public Records Act

(51)  149.43 Availability of public records for inspection and copying reads in part:
This version is in effect until 09-29-2007
(A) As used in this section:

(1) "Public record" means records kept by any public office, including, but not
limited to ., . county...

(B)(1) Subject to division (B){(4) of this section, all public records shall be
promptly prepared and made available for inspection to any person at all
reasonable times during regular business hours. Subject to division (B)(4) of this
section, upon request, a public office or person responsible for public records shall
make copies available at cost, within a reasonable period of time. In order to
facilitate broader access to public records, public offices shall maintain public
records in a manner that they can be made available for inspection in accordance

with this division.

(2) If any person chooses to obtain a copy of a public record in accordance with
division (B)(1) of this section, the public office or person responsible for the
public record shall permit that persor to choose to have the public record
duplicated upon paper, upon the same medium upon which the public office or
person responsible for the public record keeps it, or upon any other medium upon
which the public office or person responsible for the public record determines that
it reasonably can be duplicated as an integral part of the normal operations of the
public office or person responsible for the public record. When the person seeking
the copy makes a choice under this division, the public office or person
responsible for the public record shall provide a copy of it in accordance with the
choice made by the person seeking the copy.

(C) If a person allegedly is aggrieved by the failure of a public office to promprly
prepare a public record and to make it available to the person for inspection in
accordance with division (B) of this section, or if a person who has requested a
copy of a public record allegedly is aggrieved by the failure of a public office or
the person responsible for the public record fo make a copy available to the



o~
I

; {
© Anonymous, et al. vs. Seneca ounty Commissioners | Amended Complait.. Page 11

person allegedly aggrieved in accordance with division (B) of this section, the
person allegedly aggrieved may commence a mandamus action to obtain a
Judgment that orders the public office or the person responsible for the public
record to comply with division (B) of this section and that awards reasonable
attorney's fees to the person that instituted the mandamus action. The mandamus
action may be commenced in the court of common pleas of the county in which
division (B) of this section allegedly was not complied with, in the supreme court
pursuant to its original jurisdiction under Section 2 of Article IV, Ohio
Constitution, or in the court of appeals for the appellate district in which division
(B) of this section allegedly was not complied with pursuant to its original
jurisdiction under Section 3 of Article IV, Ohio Constitution. . .

(2) As used in divisions (B)(3) and (E)(1) of this section:

(EY2)(a) "Actual cost” means the cost of depleted supplies, records storage media
costs, actual mailing and alternative delivery costs, or other transmitting costs,
and any direct equipment operating and maintenance costs, including actual costs
paid to private contractors for copying services. . .

(52) R.C.305.10 imposes clearly defined and purely ministerial duties on the Board,

and it reads as follows:

The clerk of the board of county commissioners shall keep a full record of
the proceedings of the board, and a general index of such proceedings,
entering each motion with the name of the person making it on the record.
He shall call and record the yeas and nays on each motion which involves
the levying of taxes or appropriation or payment of money. He shall state
Jully and clearly in the record any question relating to the powers and
duties of the board which is raised for its consideration by any person
having an interest therein, together with the decision on such question, and
shall call and record the yeas and nays by which the decision is made . . .
(emphasis added)

(53)  The rule in Ohio is that public records are the people’s records, and officials in
whose custody they happen to be are merely trustees for the people; therefore, anyone may
inspect such records at any time, subject only to the limitation that such inspection does not
endanger the safety of the record, or unreasonably interfere with the disché;rge of the duties of

the officer having custody of the same. Patterson vs. Ayers, 171 Ohio St. 369, 371, 171 N.E. 2d

508, 509 (1960).
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(54)  Public records are one portal through which the people observe their government,
ensuring its accountability, integrity, and equity while minimizing sovereign mischief and

malfeasance. State ex rel. Gannett Satellite Information Network. Ine. v. Petro, 80 Ohio St.3d

261, 264, 685 N.E.2d 1223 (1997); State ex rel. Strothers v. Wertheim, 80 Ohio St.3d 155, 157,

684 N.E.2d 1239 (1997).

(55)  Public records afford an array of other utilitarian purposes necessary to a
sophisticated democracy: they illuminate and foster understanding of the rationale underlying
state decisions, promote cherished rights such as freedom of speech and press, State ex rel.

Dayton Newspapers, Inc. v. Phillips, 46 Ohio St.2d 457, 467, 351 N.E.2d 127 (1976), and foster

openness which encourages the free flow of information where it is not prohibited by law. State

ex rel. The Miami Student v. Miami Univ., 79 Ohio St.3d 168, 172, 680 N.E.2d 956 (1997).

(56) Keeping full minutes allows members of the public who are unable to attend the

meetings in person to obtain complete and accurate information about the decision-making

process of their government. Cox Broadcasting Corp. v. Cohn, 420 U.S. 469, 491, 95 S.Ct.

1029, 1044, 43 L.Ed.2d 328, 347 (1975).

(57) Inasocietyin which each individual has but limited time and resources with
which to observe at first hand the operations of his government; he relies necessarily upon the

press to bring to him in convenient form the facts of those operations. Accord State ex rel.

Dayton v. Phillips, 46 Ohio St.2d 457, 467, 351 N. E.2d 127, 134 (1976).

(58)  Keeping an accurate record serves many useful functions. First of all, such
records provide rich detail as to the history and culture of our country, as our government
officials embody the wishes and desires of the people in making their decisions. Sometimes,

~ difficult decisions are reached which g0 against popular opinion, but which may be necessary for
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the common good as determined by the governing bodies. Accurate minutes can reflect the

difficult decision-making process involved, and hopefully bring the public to a better

understanding of why unpopular decisions are sometimes necessary. Dayton Newspapers, Inc. v.
Dayton, 45 Ohio St.2d 107, 109, 341 N.E.2d 576, 577 (1976):
(59) A board of county commissioners has a clear legal duty to record descriptions of

pre-arranged discussions in its minutes. State ex rel. Fairfield Leader v. Ricketts, 56 Ohio St.3d

97, 564 N.E.2d 486 (1990).

(60) A “discussion” is an exchange of words, comments or ideas. DeVere vs. Miami

University Board of Trustees, Butler Co. App 1986, Lexis 7171.

(61) A “deliberation” involves the weighing an examination of reasons for and against

a course of action. Piekutowski vs. South Cent. Ohio Educ. Serv. Ctr. Governing Board, 161

Ohio App 3d 372, 830 N.E. 2d 423 (2005).

(62) Webster's Third New International Dictionary (1986) 918, 919, defines "full" as
"containing all that can possibly be placed or put within"; containing all details: complete.
Accordingly, a full record would be one in which the details of the recorded event are contained.
"Proceedings" is defined as "an official record or account (as in a book of minutes) of things said
or done (as at a meeting or con‘vention of a society)."

(63) Question and answer sessions between board members and other persons who are

not public officials do constitute 'deliberations’ when a majority of the board fnembers also

entertain a discussion of public business with one another. Holeski v. Lawrence, 85 Ohio
App.3d 824, 830 (1993).

(64) A citizen’s ability to evaluate government’s effectiveness is one of the hallmarks

of a democratic society. Jim Petro, Ohio Attorney General. 2006.
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(65) The Ohio Public Records Act imposes two primary obligations upon public

offices; (1) provide prompt inspection of public records and (2) provide copies of public records

within a reasonable period of time. Jim Petro, Ohio Attorney General, 2006.

(66) The obligations set forth in the Ohio Public Records Act provide the public with

two primary rights; (a) the right to prompt inspection of the records and (b) the right to copies

within a reasonable period of time. Jim Petro. Ohio Attorney General, 2006.
(67) A public office creates records that are necessary for the adequate and proper
documentation of the organization, functions, policies, decisions, procedures and essential

transactions of the agency, and for the protection of the legal and financial rights of the state, and

_persons directly affected by the agency’s activities. Jim Petro, Ohio Attorney General. 2006.

(68) A record may be a single document within a larger file of documents as well as a
compi]étion of documents and can be any document, regardless of physical fomi or
characteristic, whether in draft, compiled, raw, or refined form, that is created or received or used
by a public office or official in the organization, functions, policies, decisions, procedures,
operations, or other activities of the office.

(69)  Public scrutiny is necessary to enable the ordinary citizen to evaluate the
wérkings of his or her government and to hold government accountable. If the public can
understand the rationale behind its government's decisions, it can question, challenge or criticize
those decistons as it finds necessary; the entire process thus allows for greater integrity and
prevents important decisions from being made behind closed doors. If on the other hand, the
public can not understand the rationale behind its government’s decisions, it can not question,

challenge or criticize those decisions as it finds necessary.
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(70) R.C. 305.10 if read in conjunction with Section 121.22 O.R.C. (The Sunshine
Statute) and Section 149.43 O.R.C. (Ohio Public Records Act), clearly indicates that the
intentioﬁ of the legislature is to require the Board of County Commissioners to maintain a full
record of its public meetings . The records must reflect the decision making process leading up
to the vote including debate and/or discussion of the subject matter.

(71)  Based upon information and belief, the Board does not create or maintain a
General Index of its public meeting minutes.

(72) Based upon information and belief, the Board does not read, approve or sign the
minutes of its previous public meeting immediately upon the opening of each day’s public
meeting.

(73) Based upon information and belief, the Clerk does not prepare and provide to
each Commissioner in written form the records of the previous public meeting immediately upon
the opening of each day’s public meeting.

(74) Based upon infonn;':ltion and belief, the Board doés not create or maintain a full
and complete record of its public meetings, including the rationale for its decisions that allow the
public to understand its decisions and discussions of public business with members of the public.

Relief

WHEREFORE, the plaintiffs pray for a Writ of Mandamus commanding and compelling
the Board and the Clerk to comply with R.C. 149.43, R.C. 305.11 and the Writ of Mandamus
issued by this Court on October 25, 2005, and further

the plaintiffs pray for an Order of this Court finding the Board and Clerk in contempt of
this Court’s October 25, 2005 Writ of Mandamus, a second Writ of Mandamus directing the

Board and Clerk to purge its contempt within a reasonable period of time, otherwise to impose
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sanctions designed to force and insure compliance with both Writs of Mandamus, reasonable

attorney fees, and other such relief as allowed by law and in equity.

(75)

Cause of Action No. 3

Violation of Public Meetings Act

R.C. 305.11 imposes clearly defined and purely ministerial duty on the Board, and

it reads as follows:

(76)

Immediately upon the opening of each day's session of the board of county
commissioners, the records of the proceedings of the session of the previous day
shall be read, or provided to each commissioner in written form, by the clerk of
the board and, if correct, approved and signed by the commissioners. When the
board is not in session, the record of proceedings shall be kept in the county
auditor's office or, if the county has a full-time clerk, in the county
commissioners' office, open at all proper times to public inspection. It shall be
certified by the president and clerk of the board and shall be received as evidence
in every court in the state.

R. C. 121.22 Ohio Sunshine Law reads in part:

(A) This section shall be liberally construed to require public officials to
take official action and to conduct all deliberations upon official business
only in open meetings unless the sub_] ect matter is specifically excepted by
law. .

B) ...
(1)} "Public body" means any of the following:
(a) ...any legislative authority or board, commission . . . of any county. . .

(2) "Meeting" means any prearranged discussion of the public busmess
of the public body by a majority of its members. .

(C) All meetings of any public body are declared to be public meetings
open io the public at all times. A member of a public body shall be
present in-person at a meeting open to the public to be considered present
or fo vote at the meeting and for purposes of determining whether a
quorum is present at the meeting.

The minutes of a regular or special meérz'ng of any public body shall be
promptly prepared, filed, and maintained and shall be open fo public
inspection. . . .
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(F) Every public body, by rule, shall establish a reasonable method
whereby any person may determine the fime and place of all regularly
scheduled meetings and the time, place, and purpose of all special
meelings. . . .

(H) A resolution, rule, or formal action of any kind is invalid unless
adopted in an open meeting of the public body. A resolution, rule, or
formal action adopted in an open meeting that results from deliberations
in a meeting not open to the public 1s invalid unless the deliberations were
for a purpose specifically authorized in division (G) or (J) of this section
and conducted at an executive session held in compliance with this
section. A resolution, rule, or formal action adopted in an open meeting is
invalid if the public body that adopted the resolution, rule, or formal action
violated division (F) of this section.

(I)(1) Any person may bring an action to enforce this section. An action
under division (I)(1) of this section shall be brought within two vears after
the date of the alleged violation or threatened violation. Upon proof of a
violation or threatened violation of this section in an action brought by
any person, the court of common pleas shall issue an injunction to compel
the members of the public body to comply with its provisions.

(2)(a) If the court of common pleas issues an injunction pursuant to
division (I)(1) of this section, the court shall order the public body that it
enjoins to pay a civil forfeiture of five hundred dollars to the party that
sought the injunction and shall award to that party all court costs and,
subject to reduction as described in division (1)(2) of this section,
reasonable attorney’s fees. The court, in its discretion, may reduce an
award of attorney's fees to the party that sought the injunction or not
award attorney's fees to that party if the court determines both of the
following:

(1) That, based on the ordinary application of statutory law and case law
as it existed at the time of violation or threatened violation that was the
basis of the injunction, a well-informed public body reasonably would
believe that the public body was not violating or threatening to violate this
section;

(ii) That a well-informed public body reasonably would believe that the
conduct or threatened conduct that was the basis of the injunction would
serve the public policy that underlies the authority that is asserted as
permitting that conduct or threatened conduct. . . .

(3) Irreparable harm and prejudice to the party that sought the injunction
shall be conclusively and irrebuitably presumed upon proof of a violation
or threatened violation of this section.
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(4) A member of a public body who knowingly violates an injunction
issued pursuant to division (I)(1) of this section may be removed from
office by an action brought in the court of common pleas for that purpose
by the prosecuting attorney or the attorney general. . ..
(77)  The intent of the Ohio Sunshine Law — Public Meetings Act is to require
governmental bodies to deliberate public issues in public. All meetings of any public body are
declared to be public meeﬁngs open to the public at all times. Every public body must vote and

take all of official actions and hold all the deliberation’s on official business in meetings that are

open to the public. R.C. 121.22(C); Mansfield City Council vs. Richland City Council, 5% Dist.

Ct. App., 03CAS55 (2003). Moraine v. Montgomery Cty. Bd. of Commrs., 67 Ohio St.2d 139,

423 N.E.2d 184 (1981).
(78) A public meeting is a prearranged gathering of a majority of the members of a
public body to discuss or conduct a public business. When each of these characteristics is

present, the gathering is a meeting, regardless of whether the public body itself initiated a

meeting or it was initiated by another party. R.C. 121.22(B)(2); State ex rel. Fairfield Leader vs.

Rickets, 56 Ohio St. 3d 97, 564 N.E. 2d. 486 (1990).

(79)  Ohio law requires the Clerk of the Board to read the minutes of the proceedings of
the Board’s previous session or have a paper copy available at the meeting, immediately upon
the opening of each day's public Board session.

(80) On May 1, 2007 the Board opened its regular meeting at 10:05 a.m. with the
Pledge of Allegiance, the roll call, and then unanimously approved the minutes from the previous
meeting without reviewing or reading the same; it is believed that no minutes were prepared or

available at the meeting.
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(81) Based upon information and belief, the Board does not read the record of the
proceedings of the session of the previous day or have the proceedings of the previous day in
written form that can be approved and signed by the Board.

(82) Based on information and belief, the nonnai practice followed by the Board at the
beginning of each of its regular and special meetings does not include a reading of the minutes of
the previous Board meéﬁng. |

(83)  All deliberations by the Board on official business must Be conducted in public

meetings.

(84)_ Based upoﬁ information and belief, the Board conducts some of its deliberations
on official business when it is not in a public meeting.

(85)  Action on a resolution, rule or formal action of any kind is invalid unless adopted
in an open meeting of a public body. Formal action adopted in an open meeting that results

when deliberations occurred in 2 meeting not open to the public, is an invalid action. Barbeck v.

Twinsburg Twp., 73 Ohio App.3d 587, 595, 597 N.E.2d 1204 (1992).

(86) Bésed upon information and belief, on or about August 31, 2006 when the Board
met in a general session, Benjamin Nutter authored and presented a.ﬁfteen (15) year plan, the
Board entertained no discussion upon the plan, immediately voted on the plan, excused
themselves individually from the meeting, returned approximately five (5) minutes later and
inquired of the public if they had any questions, all in violation of the Open Meeting Act.

(87) Based upon information and belief, the Board does not take all official action in

public meetings.
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(88)  Based upon information and belief, the Board docé not record the complete public
meeting by excluding comments and questions from the public concerning official county
business.

(89)  Based upon information and belief, the Board limits members of the public (tax
paying citizens of Seneca County) to three (3) minutes, if a membef of the public wishes to
address the Board regarding public business.

(90) Based on information and belief, the Board adjourns from a general session to an
executive session, without stating sufficient reason or explanation for the adjournment.

(91)  As a direct and proximate result of the Board failing to conduct all deliberations
on official business in public meetings, some of the actions taken with regard to the Courthouse
Project are invalid f5r failure to comply with R.C. 121.22.

Relief

WHEREFORE, plaintiffs pray for a Writ of Mandamus from this Court commanding the
Clerk to read or provide the Board with a written copy of the previous meeting minutes, the
board to approve and sign a full and complete set of minutes of each and every public meeting
immediately upon the opening of each succeeding public meeting, and the Board to conduct all
discussions and deliberations of public business in public meetings, reasonable attorney fees and
other such relief available at law and in equity, and further

Piaintiffs pray for an Order invalidating all official actions taken by the Board based upon

deliberations of its members in private meetings, and other such relief available at law and in

equity.
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Cause of Action No. 4

Breach of Fiduciary Duty

{92) R.C. 3.22 Qath of office reads in part:
Each person chosen or appointed to an office under the constitution or /aws of this
state, and each deputy or clerk of such officer, shall take an oath of office before
entering upon the discharge of his duties. The failure to take such oath shall not
affect his liability or the liability of his sureties.

(93) R.C. 3.23 Contents of oath of office reads in part:
The oath of office of every . . . officer, deputy, or clerk shall be to support the

constitution of the United States and the constitution of this state, and fmrhﬁtl.{y to
discharge the duties of the office.

(94)  Each person elected to an office under the laws of this state shall take an oath of
office before entering upon the discharge of his duties. RC 3.22.

(95)  The oath of office of every officeholder shall include provisions to support the
Constitution of the United States, and the Constitution of this State, and to faithfully discharge
the duties of the office. RC 3. 23.

(96) A public official has a fiduciary auty to each citizen of the state (county). State

vs. Kelly, 12 Ohio St. 2d 92, 232 N.E 2d 391 (1967).

(97) A fiduciary duty involves a higher than normal standard of care. Stamper v. Parr-

Ruckman Home Town Motor Sales, 25 Chio St.2d 1, 3, 265 N.E. 2d 785, 786 (1971); Baier v.

Cleveland Ry. Co., 132 Ohio St. 388,391, 8 N.E.2d 1, 2.

(98) The Board has a fiduciary obligation to the taxpayers of Seneca County to
perform the duties required by their oath of office, by thoroughly investigating all options,
including restoration, renovation and demolition, before embarking upon any project related to

the existing Seneca County Courthouse (Courthouse).
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(99) Based upon information and belief, the Board has made a series of decisions
related to the restoration, renovation, partial demolition and/or complete demolition of the
Seneca County Courthouse (Courthouse Project).

(100) Based upon information and belief, the Courthouse Project will cost the taxpayers
of Seneca County, between $10,000,000.00 and $15,000,000.00.

(101) Based upon information and belief, the last tax increase requested by the Board
and put on the ballot for thé voters of Seneca County, was defeated.

(102) Based upon information and belief, the taxpayers of Seneca County cannot afford
an additional, extraordinary tax burden.

(103) Based upon information and belief, the Board has failed and refused to retain or
hire independent proféssional legal, architectural, engineering, cqnstruf.:tion= historic -
preservations or tax advisors.

(104) Based upon information and belief, the Board has already spent over $300,000.00
on “consultants,” all of whom have been trying to “sell” the Board a plan of action for the
Courthouse Project.

{105) Based upon information and belief, this Board has yet to formulate a definitive
plan regarding any phase of the Courthouse Projebt.

(106) Based upon information and belief, the Board has failed and refused to retain the
professionals necessary to help it perform its due diligence and investigative work, that will
- produce the critical information necessary as a prerequisite to the Board making any informed
and prudent decisions about the Courthouse Project.

(107) Based upon information and belief, some, if not all, of the decisions have been

made by the Board without the benefit of independent professional legal, architectural,
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engineering, construction, historic preservationists or tax advisers, who could provide critically
necessary information and advice necessary for an informed decision. |

(i 08) Based upon information and belief, the board has breached its fiduciary duty to
the taxpayers of Seneca County, by failing to exercise the necessary due diligence requisite for
any informed decision already made, or about to be made regarding the Courthouse Project.

(109) As adirect and proximate result of the breach of fiduciary duty, it is impossible
for the Board to make any informed decisions about the Courthouse Project, without insuring
against waste of the Seneca County taxpayers’ money and the imposition of an unnecessary and
unfair tax burden upon the taxpayers of Seneca County in an amount yet to be determined.

(110) Based upon information and belief, the Bda.rd has not conducted fact finding due
diligence and has breached its fiduciary duty to the taxpayers of Seneca County.

(111) On February 27, 2007, a letter was delivered to the Board, that presented
questions and raised issues related to the Seneca County Courthouse, the answers to and
discussions of, that could lead an informed Board to make prudent, well-informed decisions
about the Courthouse Project that would protecf and preserve the physical and monetary assets of
Seneca County and its taxpayers. A copy of the letter is attached hereto as Exhibit -2.

(112} The Board has failed and refused to respond to the letter, i.e., the questions asked
in and the issues presented in the letter.

(113) On March 26, 2007, a separate letter was delivered to the Board again requesting
open, public discourse and dialogue on the questions and issues raiéed in the February 27, 2007
letter related to the Courthouse Project. A copy of the letter is attached hereto as Exhibit -3.

(114) The Board has failed and refused to respond to the March 26, 2007 letter.
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(115} On March 26, 2007, a request for inspection of public records was filed with the
Seneca County Bloard of Commissioners office, a copy of which is at attached hereto as Exhibit -4.
(116) The Clerk advised that during 2004, 2005, 2006 and 2007, there have been no
invoices from expert consultants retained by the Commissioners, including but not limited to, the
fields of law, accounting, demolition, EPA Regulations, remediation, engineering, architecture,
grant WI_'iting, federal tax credits, state tax credits or historical preservation or renovation of the
Seneca County Courthouse.
(117) On April 10, 2007 a request for inspection of public records was filed with the
Seneca County Board of Commissioners, a copy of which is attached hereto as Exhibit -5.
(118) The Clerk advised that the Board had no correspondence in its records from
January 1, 2000 through the present day related to the Seneca County Courthouse, to or from
a. The Ohio Historical Site Presentation Advisory Board,
b. The State Historic Preservation Officer
¢. The State Director of Development, or
d. The State Tax Commission.
(119) The Clerk advised that the Board had no correspondence in its records that relate
in any way to |
a. The distinction between “owner” and “certificate owner”
b. To “qualified rehabilitation expenditures,”
c. To “rehabilitation tax credit certificates.”
(120) Inthe mid-1970s, The Tiffin Seneca Bicentennial Commission, Inc., strongly
recommended preservation effort of the downtown block encompassed by Washington, Market,

Jefferson and Perry Streets, adding these key factors about preservation:
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a. Preservation Means: keeping old buildings and neighborhoods alive through
rehabilitation and finding new uses for old buildings.

b. Preservation tools include: creative use of zoning, tax incentives, government
grants, and private financing.

¢. Preservationists include: architects, historians, planners, government officials,
contractors, developers, construction workers, craftsmen, homeowners,
tenants, photographers, writers, bankers, and lawyers.

d. Preservation generates: an awareness of a city or town’s history, architecture,
and environmental features.

e. Preservation goals are: to create and maintain livable and stimulating
communities; to plan for a future that incorporates the best of our past.

See Exhibit -6 attached hereto.

(121) The Board has made a decision to partially or completely demolish the Seneca
County Courthouse wlithout explaining its rationé.le fo1; the decision or how it plans to pay for the
demolition and replacement building.

(122) The Board is willing to pay an architectural firm Forty-seven Dollars ($47.00)
per hour for its secretary.

(123) The Board is not willing to retain the services of independent professionals who
have the expertise to assist the Board to make well-informed, prudent decisions about the
Courthouse Project.

(124) By res_olution dated Septembér 20, 2001, the board appointed a courthouse
planning comumittee made up of a cross-section of the Seneca County community at large. The
blue ribbon, broad-based citizens committee was made up of the following persons:

James Bailey, Fostoria Mayor
David Bush, Heidelberg Professor
Patti Cole, Republic Lumber Co.
Larry Dunlap, Businessman '
Nick Fabrizio, Chiropractor

Susie Feasle, Business Owner
Richard Focht, Chamber of Commerce
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David Frisch, Newspaper Publisher ' -

George Kidd, Tiffin University President, Chairman
Michael B. Lang, Attorney

Bob Overholt, Educator.

Howard Smith, Local Historian

Lee Ann Wolf-Langenderfer, Retired Heidelberg Professor
Robert Anderson, Seneca County Administrator

Steve C. Shuff, Common Pleas Judge

(125) On December 17 the committee wrote its report and submitted its

recommendations to the board.

The Community Speaks

(126) The Blue Ribbon, Broad-Based Citizens Committee Report in 2001, that made
four recommendations:

A. that, as nearly as practical, the Courthouse exterior and the interior rotunda be
restore_:d to their original 188('s appearances; |

B. that the Courthouse be renovated to contain 2 Commeon Pleas Court on each of
the second and third floors and the Clerk of Courts offices and court related
meeting rooms on the first floor;

C. the Hanson Building insurance monies be used to build a courthouse annex
east of the Courthouse; during the courthouse project, the annex will be the
interim location of the Coﬁmon Pleas Courts and the Clerk of Courts; in
future years the annex would house needed Americans with Disabilities Act
{ADA) compliant facilities for the Probate and Juvenile Courts, the offices of
the County Engineer and the offices of the Commissioners; if for some reason,
the annex cannot be built adjacent to the Courthouse, then it should be

immediately constructed on the site of the former Hanson Building;
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D. that primary funding for the Courthouse project be a temporary one quarter
percent (¥%) sales tax.

(127) A former Board, on December 24, 2001 by unanimous vote, adopted a resolution
which accepted verbatim the recommendations of the Blue Ribbon Committee and proceeded
with plans to renovate the existing Courthouse.

(128) A former Board placed on the ballot a one half percent (¥ %) sales tax issue,
which was barely defeated. |

Collection of Sales Taxes

(129) A former Board imposed a temporary one half percent (4 %) sales tax on the
people of Seneca County, thereby producing the one quarter percent (% %) revenue needed for
the renovation.

(130) Most recently, this Board made permanent, the temporary one half percent (%2 %)
tax imposed by the previous Board.

(131) Seneca County has been, since the imposition of the temporary sales tax,
collecting the one quarter percent (¥4 %) sales tax requested and needed in for the Courthouse
renovation. |

(132) Since those funds have been collected and clearly designated for renovation of the
Seneca County Courthouse, those funds are available in th¢ county treasury to complete the
renovation project begun by the Board of Commissioners in 2001.

Studies |
(133) The Board has indicated that Seneca County needs an additional 20,000 square

feet of additional space.
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(134) The existing Seneca County Courthouse has approximate 33,000 square feet of
usable space,

(135) The Stilson study indicated that the least expensive alternative for reuse of the
existing courthouse is .space renovation.

(136) The Van Dyke Study indicated that least expensive alternative for reuse of the
existing Courthouse space is renovation.

(137) The most recent study conducted by MKC Associates indicates that the least
expensive alternative for reuse of the existing courthouse space is renovation.

(138) To date, the Board has spent approximately $400,000.00 on studies, all of which
indicate the least expensive alternative for reuse of the Courthouse space is renovation.

(139) The decision of the current Board to demolish the Courthouse ignores the
expertise of three well-recognized architectural engineering firms, is fiscally and financially
irresponsible, does not serve the best interests of the people of Seneca County and constitutes a
breach of their oath of office and their fiduciary duties to the people of Seneca County.

(140) Before the Board imposes a multi-million dollar financial burden on the taxpayers
of Seneca County, the Board must exercise fact finding due diligence before it fulfills its
fiduciary duty to the taxpayers of Seneca County. |

Relief

WHEREFORE, the plaintiff prays for a Writ of Mandamus from this Court directing the
Board to fulfill its fiduciary duty to the taxpayers of Seneca County, perform the necessary due
diligence by requiring it to rgtain the services of the necessary independent professionals who
can assist and guide it, so the Board can perform the fact finding and due diligence necessary to

make an informed decision before it burdens the taxpayers of Seneca County with an unjustified



]

I

P

2 F 3 E

Anonymous, et al. vs. Seneca ounty Commissioners | Amended Complain. : Page 29
multi-million dollar financial burden, reasonable attorney fees and other relief available at law or
in equity.

Cause of Action No. 5

Negligence — Damages

(141) Negligeﬁce 1s a failure to use ordinary care.

(142) Every person is required to use ordinary care to avoid injuring another's properry.

(143) Ordinary cére is the care that a reasonably careful person would use under the
same or similar circumstances. |

(144) A person may be required by law to do something or not to do something.

(145) Failure to do what is required by law is negligence, as is doing something the law
prohibits.

(146) Based on information and belief, the Board is the steward of all Seneca County
property, bound by oath and duty to preserve and protect all county property, including the
Seneca County Courthouse. |

(147) Based upon information and belief, the Board has for decades, failed and
neglected to provid_e basic and routine maintenance and repair the existing Courthouse.

(148) Based upon information and belief, the Board closed the existing Courthouse and
moved the Court of Common Pleas and the Clerk of Courts out of the existing Courthouse during
calendar year 2004. |

(149) Based upon information and belief, the fourth floor of the Courthouse still

contains many law books and the main portion of the former Seneca County Law Library, paid

. for by the taxpayers of Seneca County and State of Ohio.
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(150) Based upon information and belief, and as a direct and proximate resuit of the
Board’s negligence and failﬁre to properly maintain and repair the Courthouse, it presently sits in
a state of bad repair, has suffered waste, including damage and destruction to the former Seneca
County Law Library.

(151) As a direct and proximate result of the Board’s negligence, the taxpayers of
Seneca County have been damaged in an amount yet to be determined.

Relief

WHEREFORE, the plaintiffs pray for Judgment against the Board for damages related to
the deterioration, damage and waste of the Courthouse and the former Seneca County Law
Library in amount believed to be in excess of $25,000.00, and further

_ plaintiff prays for a.Writ of Mandamus commanding the Board to restore the Courthouse
to the condition it was in when it was closed almost three (3) vears ago, reasonable attorney fees
and other such relief available at law and in equity.

Cause of Action No. 6

Unauthorized Conduct

(152) The Board of County Commissioners is has been created by the Ohio Legislature.
R.C.305.01. |
(153) Seneca County is a statutorily created agency of the state, and .only has the
authorities granted to it by the state of Ohio.
| (154) The State of Ohio is the sovereign body, which oversees county activity, and the
State of Ohio, may exercise plenary power with reference to county affairs, county property and

county funds.
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(155) Seneca lCounty possesses only such powers and privileges as the State of Ohio has
delegated to it by statute. |

(156) These powers and privileges must be strictly construed against Seneca County.

(157) Seneca County has an obligation to protect the life, liberty and property of the
citizens qf Seneca County.

(158) The function of Seneca. County government is to serve as an agency or
instrumentality of the State of Ohio for purposes of political orgzmizaﬁon and local
administration of State policy. This local organization is a conduit for the State Legislature
through which the legislative instructions are efficiently and conveniently performed.

(159) | The Ohio Legislature has delegated c_értain specific express authority to the
Board. R.C. 307.01 et seq.

(160) The Ohio Legislature has not written any statute or created any authority that
authorizes the Board to destroy the Seneca County Courthouse.

(161) The State of Ohio has an interest in the preservation of historic landmarks in the
State of Ohio.

(162) The Board, by passing a resolution and taking any formal action to demolish the
Seneca County Courthouse has exceeded its statutory authority, and all such actions taken by the
Board are invalid and void ab initio. |

Relief

Wherefore, the plaintiffs pray for an Order of this Court declaring all actions taken by the

Board to demolish the Seneca County Courthouse be void- ab initio.

Cause of Action No. 7

Temporary Restraining Order — Injunctive Relief
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(163) The purpose of a preliminary injunction is to preserve a status between the parties
pending a trial on the merits.

(164) In determining whether to grant an injunction, a court must look at the character
of the case, the particular facts involved, and factors relating to public policy and convenience.

" Cementech, Inc. v. Fairlawn, 109 Ohio St.3d 473, 2006-Ohio-2991.

(165) A party seeking a preliminary injunction bears the burden of establishing, by clear
and convincing evidence, that: (1) there is a substantial likelihood that the plaintiff will prevail
on the merits; (2) the plaintiff will suffer irreparable injury if the injunction is not granted; (3) no
third parties will be unjustifiably harmed if the injunction is granted; and (4} the public interest
will be served by the injunction. No one factor in the analysis is dispositive, but the four factors

must be balanced as is characteristic of the law of equity. Miller ex rel. Trumbull Industries, Inc.

v. Miller, 11th Dist. No. 2004-T-0150, 2005-Ohio-5120, Procter & Gamble v. Stoneham, 140

Ohio App.3d 260, 267 (2000).

(166) There is a substantial likelihood that the plaintiffs ﬁll prevail on the merits
because of some of the actions taken by the Board to date have not been done in public meetings,
the Board and the Clerk do not prepare and maintain minutes from every public meeting in
violation of se\{eral state laws, the Board has been negligent and committed waste on the existing
Courthouse structure, the Board has not fulfilled the duties of the office by failing to perform the
basic due diligence, which is a prerequisite to prudent business decisions related to the
Courthouse Project, the Board is on course to irreparably damage or destroy the No. 1 building in
the entire state of Ohio for historic significance on the Ohio Preservation List, and the Board is

clearly violating this Court's Writ of Mandamus dated October 25, 2005.
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(167) If destroyed, the No. 1 building in the state of Ohio for historical significance on
Ohio Preservation List will be lost forever to the taxpayers of Seneca County and the State of
Ohio. If the Seneca County Courthouse is destroyed, the irreparable damage to the taxpayers of
Seneca County and the State of Ohio is obvious and not in dispute.

(168) No third.parties will be harmed if the injunction is granted, as it will maintain the
status of the parties until the issues in this case can be resolved on their merits.

(169) Naturally, the public interest will be served if the main historical structure in
Seneca County can be preserved, renovated or restored for the taxpayers of Seneca County, all
Ohioans and all visitors to Ohio. See Exhibit -7 attached hereto.

Relief

WHEREFORE, the plaintiffs pray for an order of this Court permanently restraining and
enjoining this Board from taking any further action or spending any further money on
consultants or studies, until such time as the Board has satisfied this Court that it has

a) complied fully.with the Orders of this Court and the Writ of Mandamus issued by this

Court on October 25, 2005,
b) demonstrated that is complying with R.C. 149.43, R.C. 121.22, R.C. 305.10 and R.C.
305.11,

¢} retained the necessary independent experts to guide it through the maze of tax

regulations, tax prog;ran.'ls and ‘1egal options available for the Courthouse Project,

d) demonstrated to this Court that the Board and the individual Commissioners have

fulfilled the duties set forth in their individual oaths of office, as they relate to the

Courthouse Project, specifically but not limited to, retaining the professional expertise
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necessary to make the informed decisions required of their office and by the
taxpayers of Seneca County, and
e) other relief available at law and in equity.
Respectfully submitted,

Barga, Jones, and Anderson, Ltd.

John /T Barga (0018295) /\
Coungel for Plaintiffs

Demand for Trial by Jury

The plaintiffs hereby demand a trial by jury of all issues in this case so triable.

Barga, Jones, and Anderson, Ltd.

Johy{ T. Barga (0018295)
Copufsel for Plaintiffs
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CERTIFICATE OF SERVICE

L hereby certify that a true copy of the foregoing was served by electronic mail on July
23, 2007 upon:

Kenneth Egbert, Jr., Seneca County Prosecuting Attorney, 71 S. Washmg‘[on St., Suite E.,
Tiffin, OH 44883, kegbert@senecaproq org.

Mark Landes, 250 East Broad Street, Suite 900, Columbus, Ohio 43215,
marklandes(@isaacbrant.com.

Mark Troutman, 250 E. Broad Street, Suite 900, Columbus, Ohio 43215,
marktroutman(@isaacbrandt.com

John/T. Barga' (0018295)
Couifsel for Plaintiffs
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IN THE COURT OF COMMON PLEAS OF SENECA COUNTY, OHi0:  ~ Zhni
:D-t;f e ::‘Dq ﬁ
e T e
| g = o2
STATE OF OHIO, EX REL., .+ CaseNo. 07CV 0271 S ¢ EZE
NANCY L. COOK, et al. * | | =
Plaintiffs-Relators .
3
v. . OPINION AND
- g | ' JUDGMENT ENTRY
SENECA COUNTY BOARD OF COUNTY * ,
COMMISSIONERS, et al. .
*®
*

I . . .
 This matter is before the Court on defendants’ Civ.R. 12(B)(6) motian to dismiss Count 4
(Breach of Fiduciary Duty) and Court 6 (Unauthorized Canduct) of plaintiffs’ amended complaint.
Defendants argue mmmesecomplamﬁfrshaiefaﬂe&mstateaclaiuaforwhichxeﬁefcanbe
granted. Plaintiffs have filed memoranda in opposition. In addition, plaintiffs have filed a mofion for
declaratory judgment and/or judgment on the pleadings and/or summary judgment on Count 6.
Opposition briefs and replies have been filed by the paties. As the Court is presently cansidering
evidence relating to plaintiffs” request for a prehmmaly injunction, the Court must review the légal
sufficiency of these claims es they relate to the Court’s authority to provide equitzble relicf.
T reviewing a motion to dlsmxss under Civ.R.12(B)(6), the Court must accept the material
allegations of the complaint as true and make all reasonable inferences in favor of the pleintiffs. Before
the motion can be granted, it must appear from the face of the complaint that plaintiffs can prove no set

of facts that would entitle them to relief, Vailv. Plain Dealer Publishing Co. (1995), 72 Ohio St.3d

279,280. To grant summary judgment pursuant to Civ.R. 56, plaintiffs nrust show ¢ there isno
* Defendants also moved to dismiss Court 5 (Negligen

ce), which the Court is not addressing at this time.
1
EXHIBIT
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genuine issue of material fact; (2) the moving party is entitled to judgment as a matter of law; and (3) it
appears from the evidence that reasonable rinds can only come to a conclusion adverse to the
noamoving party, when viewing the evidence in the light most favorable to the nonmoving patty. A
motion for judgment on the pleadings under Civ.R. 12(C) may be granted where no material factual
issue exists and the moving party is entitled to judgment as a matter of law. The determinationis
restricted solely to the allegations of the pleadings and the nonmoving parties are entitled to have all
material allegations in the complaint, with all reasonable inferences to be drawn thereftom, ccnstrusd in
thcfr favor as true. State ex rel. Pirman v. Money (1994), 69 Ohio St.3d 591.

Upon review of' the memoranda filed herein, the arguments of cotmse! set forth therein, and the
applicable law, and for the reasons stated herein, the Court finds that defendanits’ motion to dismiss
Count 4 and Count 6 should be granted and phaintiffs’ motion for declaratory judgment and/or judgment
o« the pleadings and/or summary judgment on Count 6 should be denied.? |

. .

T Court 4 of the complamt, planmﬁ:'s have set forth the following allegations, which the Comt
aoceptsasmle moonmd.enngﬂmmohontodlsnnss The Seneca County Board of County
Commissioners (referred 1o collectwely herein as “defendarts™) have made a series of decisions related
to the restoration, renovation and demolition of the Seneca County Courthouse. This projea, which will

. result in the demolition of the courthouse, will cost between $10,000,000 and $15,000,000. In.

reaching these decisions, defendants have failed and refussd to retain or hire independent professional

 Iogal, architeotural, engineering, construction, historic preservation or tax advisers. Instead defendants
have expended over $300,000 for consultants who have pezsuaded the commissioners to procesd with
the demolition project. Plaintiffs further allege that defendants have “failed and refised to retain the
professionals necessary to help it perform its due diligence and investigative work, g1zt will producé the
critical information necessary” for defendants to make “any informed and prudent decisions about the
Courthouse Project.” Accordingly, “some, if not all, of the decisions have been made by the Board
* The hearing on plaintiffs’ request for a preliminary injunction will continne only on those remaining claims

which enable plaintiffs 10 seek equitable reljef.
2 In addition to factual allegations, plaintiffs have also made numerous legal a]legatlons and a.rgume.nts
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without the benefit of independent professional” experts and advisers “who could provide critically
necessary mfomlatlon and advice necessary for an informed decision.”

The complaint further states that in 2001, the Board of Comunissioners established a courthouse
planning committee which recommended that the courthouse be renovated, that it house ﬂ;e common
pleas court, and the commitiee further suggested methods of fanding. On Decemnber 24, 2001, the
Board adopted the committee’s recommendations. Additionally, the complaint alleges that several
studes indicate that the least expensive altemative for reuse of existing courthouse space is renovation.

In Count 6 of the complami, Plaintiffs allege that the Ohio Legislature has delegaled certam,
limited authority to countyboards of coumty commissioners, whxchdoes not include the aufhority to
destroy the Seneca County Courthouse. Plaintiffs contend in Count 6 that defendants have exceeded
mcnsanEmyauthonwbymhngacuonmdcmohshﬂaecomthousa '

Plaintiffs request that ﬂus Couz1 declare the actions of defendants v01d, and that it 1ssue a writ of
mandamus dimchngdefendamstoﬁ.ﬂﬁﬂ thelrﬁducmry duty,mperfonnﬂacmsmy due diligence so
that defendants can make an informed decision before they canse the expenditure of millions of dollars
of public funds. Tnitially, however, plaimiiffs are sccking a prefiminary injunction to bat any demolition of
the courthouse until the Court rules on the merits of plaintiffs’ claims. /

o m

The question presently before the Court is whether plainﬁﬁ's’ claiﬁ:s set forth in Count 4 and
Count 6 entitle ther 1o relief, In other words, did defendants have the authority to vote 1o demolish the
courthouse, and if 5o, do they have a “fiduciary duty” to consider e)q)eﬁ advice and mformatlon, to
exercise due diligence and consider all ai_temaﬁvm before the appropriztion of county funds.

A. Unanthorized Conduct | |

As to Count 6 of the complaint, plaintiffs maintain that defendants are without the legal power and
autharity to demalish the Seneca County Courthouse because such authority has not been provided by
the General Asserobly. Plaintiffs argue that since counties derive their power from the legislature and are
subject to limits placed upon them, then county commissioners cannot demolish a courthouse in the

: o s
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absence of a specific grant of authority to do 80,

In Gauge County Bd. of Corﬁmfssianer.i' v. Munn Road Sand & Gravel (1993), 67 Ohio
5t.3d 579, 583, the Supreme Court stated that “a county does not have autbority to regulate urless the
General Assembly affirmatively rants it. The grant must be in clear and certain terms. Because the
presumption is against authority, the grant must be strictly construed” The Court further noted that
when the legislature “wishes to affimatively grant power fo local authorities to regulate in a particular
area, it frequertly does so in positive terms.” o ;

The Ohio legislature has granted authority to the commissioners regarding county courthouses. -
R.C.I."._’»O’J.OI(A) provides: “A cou:;ﬂnouse, jail, public comfort station, offices for county officers, and a
county horme sha]lbeprovidedbyﬁnéboardofominty commissioners when, in its judgment, @of
them are needed. The buildings and offices shall be ofsuchslych dimensions, andexpenseas the board
determines.” In addition, R.C. 307.02 states: “The board of county conmmissioners of any county, in
addltpnlaolts oﬂ:crpowe.xs, maypmhzse, for cash or by installment payments, enter into laase-

 purchase agreements, lease with option to purchase, lease, appropnate, construct, enlarge, improve,
rebuil, equip, and fmish a courthouse * * . Plaintiffs contecd that since the Geperal Assembly bas

. not explicitly included the authority todmohshacom‘thousemﬂ:mﬂmsestatMm,thcndcfendanls have
no legal nghtmpmoeed with demolition.

There can be no doubt that the legislature has clearly gtanted broad authority to defendanrs to
regulate the courthouse. Hnitially, the board ofcoumymnnmsmonmshave discretion, “within its
Judgment” to determine if a courthouse is needed. Certainly, defendants can decide whether to even
provide a courthouse, and if so, they can establish the type, style, dimensions and costs. Moteover, the
commissioners may provide a courthouse by purchasing or leasing it, or they may construct it, as well as
rebuild 2 courﬂmuse | |

If defendants possess the authority to decide if 3 courthouse is needed, then certainly they can
determine that a courthouse is not required. R.C. 307.01 and R.C. 307.02 provide the commissioners
broad authority to manage and regulate the county courthouse, which imoplicitly inchudes removal if the

5450 &fb
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commissioners deem it 1s no longer viable. If defendauts hﬂveauthoﬁtytode{elmine the natyre and
style of the courthouse, then they can, within theit judgment, alter an existing structure. Certzinly, they
can decide a eourthouse no longer be provided if within their judgment it is not needed. If a courthonse
i not further needed, it follows that within defendants’ grant of authority must be the power to demolish
the building, especially where defendants are expressly given discretion to rebuild, as they have elected
to do 50 in this case. O;hcmise, obsolete county buildings, mchjding jatls, county offices and county
homes, could never be zeplaced. Certainly, this was not the intert of the legislatre. |

The Court finds the Board of County Commissioners has the authority to decide and pass 2
resolution to demolish the county comrthouse. Accordingly, defendants® motion 10 dJsmlss Count 6 will
be granted, and plajnﬁﬁ‘s’ motion for declaratory judgment and/or judgment .on the p]eadmgs andlor -

. Summary judgment will be denied. | o o

B. Fiduciary Duty | |
" InGount 4 of the Comphaint, which has been captioned “Breach of Fiduciary Duty”, plaintiffs are
not challenging the decision of defendants to tear down the courthouse. Rather, plaintiffs are questioning
the decision-making process and the manner in Which defendants made their determination. Count4-
alleges that defendants, as elected officials, have a fiduciary duty o exercise due difigence, 1o cxamine

all the facts and o consider all relovant and materisl information before making their decision regarding

the courthouse, Plaintiffs contend that defendants have breached this fiduciary duty and have taken
actions which are peither pradent nor fiscally responsible. In their motion to dismiss, defendants argue
that plaintiffs have not set forth any Jegal claim in that there is no right of action against county
commissioners for a breach of a fiduciary duty and that this Court should not insert itself into the
legiélatiy‘e process. _ | |

'Ihepr}ncfiples of separation of powers and checks and balances are deemed fimdamental to our
democratic form of government. State ex rel, Darm v. Taft, 2006-Ohio-1 825, 109 Ohio St.3d 364.
The doctrine of separation of powers “is implicitly embedded in the enfite framework of those sections
qf the Ohio Counstitution that define the substance and scope of powers granted to the three branches of

5
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state government.” South Euclid v. Jemison (1986), 28 Ohio St.3d 157, 158-159. It has long been
recognized that both the Ohio and fedéral constitutions “have abways sought o draw a distinet line
between the three great branches of govemment, executive, legislaliire, and judicial, and carcfully
éepamte their juﬂsdiéti on and powers. Courts may interpret Jaws, but they cannot make them.”
Honeymanv. Green (1930), 27 Ohio N.P. 569, 573. As part of the principle of separation of
powers, a court should not interfere with or substitute its judgment for that of other branches of
government, pﬁﬁmﬂaﬂy with regard to the a!locahon of commumity resomces.

Plaintiffs are secking judicial review of the adequacy of defendanss® decision-making process.
They have cited no auﬁ:bﬁtysupporﬁpgtbeirclahﬁmatawmfmayevalﬁatcandcxmineme
defberative, fact finding and information gathering process utlized by officials in arriving at their
dccxsmns. This Comt, through its ownresea.mh,has beenunable to find any case which has overturned
a statute or resolution because of a breach of a legislative or fiduciary duty or bccause ofa failure to use
due dihgmce.

In support of their claim, plaintiffs have attempted to rely upon court decisions which refertoa -
fiduciary duty of public officials. However, none of these cases pertam to or dlscuss a ch.‘ny of due
diligence in con.ﬂdenng legislative enactments. Plaintiffs cite State v. McKelvey (1967), 12 Ohio St2d
92, where the Supreme Court stated in the ﬁistpamgmph of the syué-bus' “A. public official has 2
ﬁduniai:y_duty,r 10 ﬂ:e'ciﬁwls of the state “ This case, however, did not involve the passage of legislation.
Rather, the court found that a county auditor could not profit personally from his position as a public
official. In addition, the syllebus of a Suprerme Court opinion is not to be construed as being broader
than the facts of that specific case warrant. State v. McDermot (1995), 72 Ohio St3d 570, 574.
Plaintiifs also rely on Crane Township ex rel. Staiter v. Secoy (1921), 103 Ohio St. 258, in which the
Supreme Court stated that a public office is 2 public trust and that the public official as trustee should be
held responsible to the same degree as the trustee of & private trust fund. The Secay case involved
misappropriation of public funds because township trustees signed warrants in blank both 2s to amounts
and payes, instead of requiring iternized bills to be presented to the township cletk. The Court
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explained that if it were a discrefiopary act, there could be 1o recovery, but where fhe law mandates
certain actions, a duty is then. imposed. The acts of the defendants in Secoy were not discretionary and
did not relate to legislation. |
' Inthe other cases relied upon by plaintiffs, the issues involved either fiduciary duties of nonpublie
officials or officials personally profiting from public office. For example, in Craz v. Sow‘h Daytan
Urological Assoc., Inc. (1997), 121 Ohio App.3d 655, the issne related to the fiduciary duty owed to
minority shareholders of a corporation by the majority shmdmide@‘ In State v. Lozano, 2001-Ohic-
224,90 Obio SL3d 560,  thefiin-office criminal case, tho defondant contended he was not a public
| official, 'The only mention of “fiduciary duty” was the defendant’s referencetc State v. McKelvey,

supra. Upon review of the cases cited by plaintiffs, the Court finds that none Suppcu‘t their contention
thatﬂmyhavcsetforﬂlawhdc]mmmComm |

Defendants, as fhc duly electcd commissioners for the County ofSeneca, bave the authority aJJd
the discretion to prowde, or notm provide, acaurthouse. R.C.307.01 and R.C. 307.02. It is within
defendants’ discretion to choose whetherto keep the courthouse, to refurbish or renovate the
courthouse, to maintain the courthouse, or to demolish and rebuild the courthouse. Whether to preserve
the courthouse or to destray it is a policy decision o bemadebyﬂ:eew county commissioners as
provided by law. The commissioners decide what facts, data and information are salient, sipnificant and
important for reaching their conchxsmn. Itis mconsxstentmth the principle of separa.tlon ofpowcrs fora
court to review and mlcupon legislative conduct, processes and procedures. As stated in City of
Moraine v. Board of County Commzsszoner.r, 1980 Ohio App. Lexis 10754:

We reemphasize, it is well setfled in this state that zoning amendment proceedings call for

legislative determinations and the doctrine of separation of pawers protects legislative

process fiom encroachiment by the judicial branch. Not only do we believe that judicial

examination of legislative motive, conduct, and compromise would work as an

unwholesome influence in a society that cherishes democratic values, but as our analysts

makes clear, the courts are simply without power to extend judicial review into this

forbidden realm. Any restriction of legislative power, legislative process, and legislative

discretion of the Board of County Commissioners should devolve from the General
Assembly. :

To recognize a cause of action as alleged by plaintiffs in Count 4 would create a right of judicial
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review of every legislative enactment by those members of the public who disagree with policy choices
made by their elected representatives. No Ohio court has recognized a fiduciary duty of county
commissioners or any other elected legislator to follow some undefined course of due diligence during its
 decision-making process. The commissioners were elected to make difficult decisions, and it is up to
them to determine what information they should consider. Unless defendants have violated the
constxttmon or a statutory mandate, courts are without power to interfere with the legislative process as
 well as with the authority and discretion of elected public officials. Commissioners must be allowed to
do their job without fear of ]aw;suiis and Judlclal oversight. Courts may imterpret laws, but ﬁw canoot
make them. Ttis not within the provinoe of the courts o decide what factors should be oansidered in
resolving policy issues. To permit judicial inquiry nto the motives, the rationale o the deliberative
 process of the county commissicners would place the Court into the policy-making arena and sould
ilmfefe“iﬂltheoﬂlerbmnch&ofgovemmem. |
~ For the reasons stated herein, the Court finds that Count 4 of plaintiffs’ complaint fails to state
claim for which relief can be granted, and that defendants® motion to dismiss is well taken. Therefore,
such claim will be dismissed and plaintiffs cannot be granted relief for zn alleged breach of fiduciary
duty.
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IV. JUDGMENT ENTRY
Itis therefore ORDERED, ADJUDGED and DECREED that defendants’ motion 1o dismiss
Count 4 and Count 6 of plaintiffs® amended complaint is GRANTED. '
Itis ﬁlrlhar ORDERED ADJUDGED and DECREED that Count 4 and Count 6 of plaintiffs’
amended complaint is dismissed with prejudice.
Itis further ORDERED ADJUDGED and DECREEDﬂlaIplamﬂ% motlon ﬁ)rdeclaraiory
judgrnent and/or _]udgmenl on the pleadings and/or summary judgment is DENIED
Judge Charles 5. Wittenberg
o Date; : 5:/7/47
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SENECA COUNTY, OHIO 3 ()7 2o

State of Ohio, ex rel., * Case No. 07 CV 0271
Nancy L. Cook, et al. ' PR
* Judge Charles S. Wittenberg 2 e
Plaintiffs-Appellants Th i T
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VS. ' Plaintiffs-Appellants L,,:f; nOET '{“
. * Notice of Appeal W a‘“:.,‘ct
Seneca County Board of E
Commissioners, et al. * % ‘:_ =%,
S
Defendants-Appellees  *
Notice is hereby given that the State of Ohio, ex rel., Nancy L. Cook, 8. Rayella Engle,
Jacqueline A. Fletcher, Lenora M. Livingston, Adams A. Engle and Douglas E. Collar hereby
appeal to the Court of Appeals of Seneca County, Ohio the Third Appellate District, from the
Opinions and Judgment Entries signed, filed and journalized in this Court on August 7, 2007 at
11:35 a.m., and subsequently certified on August 28, 2007 at 8:44 a.m. as authorized by Civil
Rule 54(B} upon the express determination that there is no just reason for delay, copies of both
entries are attached hereto.
Barg &nes, arfd Anderson, ]f:[
. Barga (0018295) .
Co el for Plaintiff-Appeliants
120 Jefferson St. EXHIBIT
Tiffin, OH 44883 3
Telephone: (419)447-0507 f§* -

Telefax: (419) 447-1335
E-mail: bargalaw@rrohio.com

| hereby certify this is atrue copy of ft.k;e
original pleading wrmﬁ & in my office
thls_ﬁlﬁ“day of Qals - 200" [
Mary K. Ward, Clerk, Colmon Pleas Court
State of Ohio, Coynty of. -ene a, Tlﬁm Ohio
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CERTIFICATE OF SERVICE

I hereby certify that a true copy of the foregoing was served electronically by e-mail on
September 6, 2007 upon:

Judge Charles S. Wittenberg, cwitt841@vahoo.com

Kemneth Egbert, Jr., Seneca County Prosecuting Attorney, 71 S. Washington St., Suite E.,
Tiffin, OH 44883, kegbert(@senecapros.org.

Mark Landes, 250 East Broad Street, Suite 900, Columbus, Ohio 43215,
marklandes@isaacbrant.com;

Mark Troutman, 250 East Broad Street, Suite 900, Columbus, Ohio 43215,
" marktroutman@isaacbrant.com.
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R
STATE OF OHIO, EX REL., * CaseNo. 07CVI2TLC & 5%
NANCY L. COOK, et al, * -
Pilaintiffs-Relators *
*
Y. * OPINION AND
- - . s - JUDGMENT ENTRY
SENECA COUNTY BOARD OF COUNTY * |
COMMISSIONERS, et al. | *
Defendants-Respondents *
%*

1 .
This matter is befofe the Court on defendants’ Civ_.R. 12(B)(6) motion to dismiss Count 4-
(Bn;:ach of Fiduciary Duty)and Court 6 (Unauthorized Con&uct) of plaintiffs” amended complaint.'
Defendants argue that in these comm; plaintiffs have failed to state  claim for which relief can be
granted. Plainsiffs have filed memoranda in opposition. Tn addition, plaintiffs have fled a mofion far
declaratory judgment and/or judgment on the pleadings and/or summary judgment on Count 6.
.(_)pposiﬁon briefs and replies have been filed by the parties. As the Court is presently considering
evidéncé relating to plaintiffs’ request for a preliminary infunction, the Court must review the Iegal
sufficiency of these clai:ﬁs &s they relate to the Court’s authority to provide equitsble relief.
I reviewing a motion to dlsmlss under Civ.R.12(BX(6), the Court must accept the material
aﬂegéﬁons of the complaint as true and inake all reasonable inferences in favor of the plaintiffs. Before
the motion can be granted, it must appear from the face of the complaint that plaintiffs can prove no set

of facts that would entitle them to relief. Vail v. Plain Dealer Publishing Co. (1995), 72 Ohio St.3d

279,280. To grant summary judgmeht pursuart to CivR. 56, plaintiffs must show (1) there isno
' Defendants alse moved to dismiss Court 5 (Negligen

ce), which the Court is not addressing at this time.
1
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genuine issue of material fact; (2) the moving party is entitled to judgment as a matter of law; and (3) it
appears from the evidence that reasonable nrinds can only come to a conclusion adverse to the
nonmoving party, when viewing the evidence in the light most favorable to the nonmoving party. A
motion for judgment on the pleadings under Civ.R. 12(C) may be granted where no material factual
issue exists and the moving party is entitled to judgment as a matter of law. The determinationis
restricted solely iorﬂle allegations of the pleadings and the nonmoving parties are entitled to have all
material allegahons in the complaint, 'W.lﬂ'l all reasonable inferences to be drawn thercfmm, construed in
| ﬂmu favor as true. State ex rel. Pirman v. Money (1 994), 69 Ohlo St.3d 591,

Upon review (_)f the memoranda filed herein, the arguments of counse! set forth therein, and the
apﬁ]icable law, and for the reasons stated herein, the Court finds that defendants’ motion to dismiss .
Comnt 4 and Count 6 should be granted and plaintiffs’ motion for declaratory judgment and/or judgment -

. onthe pleadings and/or sumﬁ]axyjudgrném on Count 6 should be dened.”
| | 11

In Court 4 of the complaint, plamtlﬁ's have set forth the fo]lowmg allegations, which the Court
accepts as true in conmdenng the motion to dismiss:? Thc Seneca County Board of County
Commissioners (referred to collectively herein as “defendanis™) have made a series of decisions related
to the restoraﬁon, renovation and demoﬁﬁon of the Seneca County Courthouse. This project, which will
result in the demolition of the cotrtbouse, will cost between $10,000,000 and $15,000,000. In
reaching these decisions, defendants have failed and refuzséd to Tetain or hire independent professional

 legal, architectural, engineering, construction, historic preservation or tax advisers. Instead defendants
have expended over $300,000 for consultants who have persuaded the commissioners to proceed with
the demolition project. Plaintiffs further allege that defendants have “failed and refizsed 1o retain the
professionals necessary to help it perform its dﬁe diligence and investigative work, that will produoé the
critical information necessary” for defendants to make “any informed and prudent decisions about the
Courthouse Project.” Accordingly, “some, if not all, of the decisions have been made by the Board

*The hearing on plaintiffs’ request for 2 preliminary injunction will confinue only on those remaining claims
which enzble plaintiffs 10 seek equitable relief.
2 In addition to factual allegations, plaintiffs have also made numerous legal a]legahons and argnments.
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without the benefit of independent professional” experts and advisers “who could provide crifically
necessary information and advice necessary for an informed decision.”

The complaint further states that in 2001, the Board of Commissioners established a courthouse
planning committee which recormmended that the courthouse be renovated, that it house the common
pleas court, and the cormmittee further suggested methods of funding. On December 24, 2001, the
Board adopted the commitice’s recommendations. Additionally, the complaint alleges that several
studies indicate that the Jeast expensive altemative for reuse of ex:stmg courthouse space is renovation.

In Count 6 of the complaint, Plainfiffs llege that the Ohio Legislature has delegated certain,
limited authority to county boards of county commissioners, which does not include the autherity to”
destroy the Seneca County Courthouse. Plaintiffs contend in Count 6 that defendants have exceeded
1hen' statutory authority by taking achon to demolish the courthouse. ' |

Plaintiffs reque:st that this Couzt declare the actions of defendants voxd, and that it issue a writ of . |
mandamus directing defendznts o fulfill (hmrﬁduc:;ry duty o perform the necessary due dihgenoe S0
that defendants can make an informed decision before they cavse the expenditure of millions of dollars
of public funds. Initially, however, plaintiffs are seeking a preliminary injunction o halt any demolition of
the courthouse until the Court rales on the merits of plaintiffs’ claims. |

. o

The question presently before the Court is whether p]a.inﬁﬁls’ claiins set forth in Count 4 and
Count 6 entitle them to relief. In other words, did defendants have fhie authority to vote to demolish the
" courthouse, and if so, do they have a "‘ﬁducimy duiv” to consider expdt advice and information, to
exercise due diligence and consider all a]temauvw before the appropriation of county funds.

A. Unanthorized Conduct '

As to Count 6 of the complain, plaintiffs maintain tha defendants are without the legzl power and
authority to demolish the Seneca County Courthouse becanse such authority has not been provided by
the General Assembly. Plaintiffs argue that since coustties derive their power from the legislature and are
subject to limits placed upon them, then county commissioners cannot demolish a courthouse in the
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absence of a specific grant of authority to .do 0.
In Gauge County Bd. of Coﬁtmfssioners v. Munn Road Sand & Gravel (1993), 67 Ohie
St.3d 579, 583, the Supreroe Cowt stated that “a county does not have antharity to regulate unless the
General Assembly affirmatively grants it. The grant must be in clear and certain terms. Beoause the
presumption is against authority, the grant roust be strctly conmﬂ” The Court furﬂm noted that
whet e legislature “wishes to affirnatively grant power o focal authorities to regulate in a particular
area, it frequently does so in positive terms.” o "
The Ohio legislature has granted authority to the compnissioners reganding county courthouses.
RC. 307.01(A) provides: “A oouﬂhouse, jail, public comfart station, offices for county officers, and a
county home shall be provided by ﬁleboard of county commissioners when, in its judgment, any of
them are needed. The buildings and offices shall be of such style, dimensions, and expense as the board
determines.” In addluon, R.C. 307.02 states: “'Ihe board of county commissioners of any county, in
addmonto its other powers, may purchase, for cash or by installment payments, enter into leaso-
purchase agreements lease with option to purchase, lease, appropriate, construct, enlarge, improve,
rebuild, equip, and furnish a courthouse * * * P]amhﬁ‘s contend that since the GeneralAssemblyhas
. not explicitly included the authority to demolish a com'ﬂnouse within these statutes, then defendanits have
- no legal right to proceed with demolition. | o |
There can be no doubt that the legislature has clearly gmnted broad authority to defendants to
reguiate the courthouse. nitially, the board of county commissioners have discretion, “withinits
Jjudgment” to determine if a courthouse is needed. Certainly, defendants can decide whether to even
provide a courthouse, and if so, they can establish the type, style, dimensions and costs. Moreover, 1hf:
commissioners may provide a courthouse by purchasing or Jeasing it, or they may construct it, as well as
rcbmldaccurﬂmuse . . , | |
- If defendants possess the authority to decide if a courthouse is needed, then certainly they can
determine that a courthouse is not required. R.C. 307.01 and R.C. 307.02 provide the COMMISSIONETS
broad authority to manage and regulate the county courthouse, which implicily includes removal if the

‘/ﬁg 1545
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commissioners deem it is no longer viable. If defendants have authority to dctemnne the nature and
style of the oourﬂloﬁse, then they can, within their judgment, alter an existing structure. Cerainly, they
can decide a courthouse no longer be provided if within their judgment it is not needed. Ifa courmouse
is not further needed, it follows that within defendants® grant of authority must be the power to demolish
the building, especially where defendants are expressly given discretion to rebuild, as they have clected
1o do so in this case. Otherwise, obsolete county buikdings, including jails, county offices and county
homes, could never be replaced. Cenaiﬁly, this was not the infent of the legislature. | |
~ The Court finds the Board of County Commissioners has the authority to decide and pass a
resolition to demolish the county comﬂmu_se?'Acmrdingly, defendants’ motion to dJsxmss Cdum 6 will
be granted, and plamhﬁ‘s’ motion for declaratory judgment and/or judg,ment‘on the p]eadhg;_ andfor - |
' summary judgment will be denjed. | - o

B. Fiduciary Duty. | |

In Count 4 of the Complaint, which has been captioned “Breach of Fiduciary Duty”, plaintiffs are
vnot cha]lenging the decision of defendants to tear down the courthouse. Raﬁle;, plaintiffs are questioning
the decision-making process and the manmer in which defendants made their determination. Count4
alleges that defendants, as elected officials, have a ﬁdﬁniary duty to exercise due diligence, to examine

*all the fiacts and to consider all relevant and material information before making their decision reganding

the courthouse. Plaintiffs contend that defendants have breached this fiduciary duty and bave taken |
actions which are neither prudent nor fiscally r;:spozﬁible. Inrtheir motion to disniss, defendants argue
that plaintiffs have not set forth any legal claim in that there is no right of action against county
commissioners for a breach of a fiduciary duty and that this Court should not insert itself into the
IcgiSlaﬁve process. ‘ |

The principles of separation of powers and checks and balances are deemed fundamental to o
democraﬁc form of government. State ex rel, Darnv. Taft, 2006-Ohio-1825, 109 Ohio St.3d 364.
The doctrine of separation of powers “is implicitly embedded in the entire framework of those sections
of the Ohio Constitution that define the substance and scope of powers granted to the three branches of

5
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state government.” Sowth Evclid v. Jemison (1986), 28 Ohio St.3d 157, 158-159. It has Jong been
recognized that both the Obio and federal constitutions “have always sought to draw a distinct line
between the three great branches of government, executive, legislative, and judicial, and carefully
separate their jun'sdiéﬁ on and powers. Courts may interpret Jaws, but they cannot make them.”
Honeyman v, Green (1930), 27 Ohio N.P. 569, 573. As part of the principle of separation of
powers, a court should not interfere with or substitute its judgment for that of other branches of
government, particularly with regard to the a!locanon of cormnmunity resources.

Plaintiffs are seeking judicial review of the adequacy of defendams decision-making process.
They have cited no authority supporting their claim that a court may evaluate axi examine the
deliberative, fact—ﬁnding‘ and information gathering process utifized by officials in arrving at their
decisions. This Oourt, through its own research, has been unable to find any case which has overtumed
a statute or resolution because of a breach of a legislative or fiduciary duty or because of a fai]ure to use
due diligence. .

In support of their claim, plamtlﬂ‘s have attempted to rely upon court decisions which referto a -
fiduciary duty of public oﬁima]s. However, none of these cases pertmn to or dlscus a dury of due
diligence in corlmdenng Iegislative enactments. Plaintiffs cite State v. MceKelvey (1 967}, 12 Chio St.2d
92, where the Supreme Court stated in the first paragraph of the syllabuS: “A public Dfﬁc:al_has a

fiduciary duty to thecit:zens of the state “ This case, however, did not involve the passage of legislation.
Rather, the court found that a county auditor could not profit personally from his position as a public
official. In addjﬁon, the syliabus of a Supreme Court opmlon is not to be construed as being broader
than the facts of that specific case warrant. State v. McDermott (1 995); 72 Ohio St3d 570,574,
Plaintiffs also reiy on Crane Township ex rel. Staiter v. Secoy (i 921), 103 Ohio St. 258, in which the
Supreme Court stated that a public office is a public trust and that the public official as trustee should be
beld responsible to the same degree as the trustee of a private trust fund. The Secoy case involved
‘.misapproprilaﬁon of pubkic funds because township trustees signed warrants in blank both as to amounts
and payee, instead of requiring itemized bills to be presented to the township clerk. The Court
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explained that if it were a discretionary act, there could be no recovery, 'but where the law mandates
certain actions, a duty is then imposed. The acts of the defendants in Secoy were not disc;etionary end
did not relate to legjslation. |
' Inthe other cases relied upon by plaintiffs, the issues involved either fiduciary duties of nonpublic
officials or officials personally profiting from public office. For example, in Crz v Soutﬁ Dayton
Urological Assac., Inc. (1997), 121 Ohio App.3d 655, the issue related to the fiduciary duty owed to
minority shareholders of a corparation by the majority shareho]dem In State v. Lozano, 2001 -Ohl(}-
224, 90 Ohio St.3d 560, a thefi-in-office criminal case, the defendant contended he was not a public
oﬁ?icml.‘ The only mentlon of “fiduciary duty” was the defendant’s refecrence to State v. McKelvey,
supra. Upon review of the cases cited by plaintiffs, the Court finds that none support their contention ‘
that fhey have set forth a valid claim in Count 4. - |
Defendants, as thé duly clected .com;nissioncrs for the County of Seneca, have the authority and
lthe discretion to proﬁde, or n_o_t'to provide, 2 courthouse. R.C. 307.01 and R.C. 307.02. It is within
defendants’ discretion to choose whether 1o keep the courthouse, to efurbish or renovate the
courthouse, to maintzin the courthouse, or to demolish and rebuild the courthouse. Whether 1o preserve
the courthouse or to destroy it is é policy decision to be made by the EIec;ted county ‘_:omjnissionm as
provided by law. The commissioners decide what facts, data and information are salien, significant and
important for reaching their conclusion. Tt s inconsistent with the principle of separation of povers for a
court to review and rule upoﬁ legislative conduct, processes and procedures. As ﬁated in City of
Moraine v. Board of County Commissionér.r, 1980 Ohio App. Lexis 10754.
We reemphasize, it is well settled in this state that zoning amendment proceedings call for
Jegislative determinations and the doctrine of separation of powers protects legislative
process from encroachroent by the judicial branch. Not cmly do we believe that judicial
examination of legislative motive, conduct, and compromise would work as an
unwholesome influence in a society that cherishes democratic values, but as our analysis
makes clear, the courts are simply without power to extend judicial review into this

forbidden realm. Any restriction of legislative power, legislative process, and legislative
discretion of the Board of County Commissioners should devolve from the General

To recognize & cause of action as alleged by plaintiffs in Count 4 would create a right of judicial
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review of every legislative enactroent by those membexs of the public who disagres with policy choices
made by their electsd representatives. No Ohio court has recognized a fiduciary duty of county
| commissioners or any other elected legislator to follow some undcﬁned course of due diligence dmmg is
' de-cxsmn—mal_nng process, The commissioners were elected to make difficult decisions, and it is up to
them to determine what information they should consider. Unless defendants have violatod the
consﬁmﬁoh or a statutory mandate, courts are without power to interfere with the legislative process as
 well as with the authority and discretion of elected public officials. Commissioners must be allowed to .
do their job without fear of lawguits and judibial oversight. Courts may interpret laws, but ﬁey cannot
make them. Itis not within the province of the courts to decide whit factors shéild be considered in
resolving policy issues. To permit judicial inquiry into the motives, the rationale orﬂae deliberative
| process of the county commissioners would place the Court into the policy-making arena and WQlﬂd
interfere with the other bmnché_s of government.
~ For the easons stated herein, the Court finds that Count 4 of plaintiffs complaint fails to siate a
~ claim for whiéh relief canbe, gfanted, and that defendants® motion to dismiss is well taken. Therefore,
such claim will be dismissed and plaintiffs wnnotbegrantedre]iefforan'aﬂegedbreachofﬁduciary
chuty.
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~ IV. JUDGMENT ENTRY | -
It is therefore ORDERED, ADJUDGED and DECREED tht defendants’ motion 1o dismiss
Count 4 and Count 6 of pleintiffs’ amended complaiat is GRANTED.

Itis further ORDERED, ADJUDGED and DECREED that Count 4 and Count 6 of plaintiffs’
amended complaint is dismissed with prejudice.

tis further ORDERED, ADJUDGED and DECREED that plaintiffs’ motion for declaratory
_judgment and/or judgment on the pleadings and/or summary judgment is DENIED.

Judge Charles 5. Wittenberg

. “ Date: 5:/ '7 /17
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INTEE COURT OF COMMON PLEAS OF SENECA COUNTY, OHIO

STATE OF OHIO, EX REL._ * Case No, 07 CV 0271
NANCY L. COOK, et al. s
P]' |.mRﬂ *
x
v * OPINION AND
' | * JUDGMENTENTRY 5 , .
' SENECA COUNTY BOARD OF COUNTY  # | g
COMMISSIONERS, etal. ~ - . g S
P : . S A
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Plaintiffs seck 2 prelimirery infimction from the Court to prevent defendants’
Senerz County Courthouse, Plsntif claim is predicated upon their allegation that defindants violsted
the Obio Sunshine Law, R C.121,22. Specificaly, plaintiffs chazge fhat defendants disonssed 2nd
-deliberated privately regarding a 15 Year Master Plan of Space Utlization, which was edopted ot &
public meeting on Angust 31,2006, The Plan provided 2 bineprint for demplition of the County
Courthouse end stated that the commissioners would “§mmediately request proposals from qualified
enginedring fimss for the development of specificatians to remove the 1884 Cotrthorise.”

LFACTS
On August 31, 2006. at a public meeting, the Sencea County Commissiopers® passed a
resolution approving a 15 YearMasterPléuofSpaceUﬁlizaﬁonmdDevebpnmL Priorto the
mezting; on August 8, 2006, defendimt Nutter sent an e-mai o the ofher commissioners, the couty
admainistrator and the clerk of the Board, in which he attached a draft of the Master Plan. The a-mzil
statod: “Please reviewthe atiached and get with me by Monday for imy changes. Rerperber his s fhe

? “Dafendants™, in this opinion, will refer to the Seneca Caqunty Commissioners, unless otherwise noted.
? At thet time the mesnbers of the Seneea Coanty Board of Commrissioners were dofendent Nutter, defendant Sagber mnd Jossph

Schock. Defendont Bricinger wag elected eotumissioner subsequer to August 31, 2006.
: i
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| ﬁﬂmughdmﬁmﬂmtmes&aﬁlyﬁﬂﬁorwbﬁcmmpﬁm” Both Nutter and Sauber testified
thatthey nover discussed the plan with each other and Nutter received no suggested changes from the
other commissioners except for misspellings. Three days before the meeting, on August 28, 2066,
Nitter sent ariother e-mail with an attached cogy of the Master Flan to Cormmissioner Schock, the

. administrator and the clerk, which stated: “This should heve all the corrections, Let me know.” This
seoond e-mail was not sent to Saber. The second drafi of the plan corrected the misspellings as well
2s including chanpes made by Nutier. '

Plaintiff S, Rayelia Engle testified that on Angust 31, 2008, shortly before the meeting begmm, she
walked past an office and observed the thres cornmissioners Jooking at some papers. She could not
hear their conversaion, but she staled she heard Nutter refer to “option B.”

Shorﬂymﬂwﬂ&,ﬂaemﬁngofmemmﬁmimmwasmnedmmdm In new buciness, Saher
moved to accept a resolution adopting the 15 Year Mester Plan, and Schock sscanded the motion.
There was no discvssion, and the resohition passed unanimously. |

The Plan adopted by the Commiscioners examined seven buildings operated by Seneca County in
downtown Tiffin, inchuding the courthouse, Relying on 1 space shady performed by the archiecture and
engineering firm of Stilson & Associates, Inc., hired by the comraissioners in April, 2006, the Master
Plan set forth five possible solutions, identified as Options A through E, to meet firture space needs.
Except for Option A, all other options inchided demolition of the courthouse, The Master Plan; after.
examining all o options, provided that the “Baird of Cormmissioners believes 2 variation of Option B
would best serve the space needs of Seneca County.” The Master Plan firther expressed that the
Board “shall immediately request proposats from qualified engineering fimms for the development of
specifications to remove the 1884 Courthouse.”

No forml sction was taken by defendants regarding the courfiouse urtil June 25, 2007, Ata
public meeting on that date, the commissioners, on 2 2-1 vote, decided and passed a resolution
authorizing MKC, Inc. to prepare a project mamal for the deconstruction and salvege of the
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' Asof August B, 2007, the last hearing date in this matter, defindants bad not taken any official
action fo demolish the eourthouse, The project manual from MKC, Inc. is o assist fhe commissioners
in preparing dﬁu“ummﬁon. specificetions and other requirements necessary for the advertisement of a
bid package, Onee abid package has been proposed, i nmst be adopted by the commissioners and
then sent out for bid. Aﬂabidsmmﬁvedﬁothhemﬁnﬁsﬁommcnmuswote '
whether to accept 2 bid.

II. ANALYSIS
Plaintiffs contend that a prelinsinary ijuoction should be granted because defendants’ decision o
adopt the 15 Year Masier Plan was in violation of the Ohio Sunshine Lew, RC. 121.22. In general,
courts will consider the following factors, which platntifs must show by clear and convincing evidetice,
in desiding whether to grant injunctive relief: (1) the Hkelihood ar probability of plaintiffs' success anthe
metits; (2) whether the issuance of the injunction will prevent imeparable harm to plaiatiff; (3) what
injury to others will be caused by the granting of the injunction; and (4) whefher the public interest wil
be served by the pranting of the injunction. King’s Welding & Fabr., Inc. v. King, 2006-Ohio-5231,
7th App. Dist.; Corbett v. Ohio Bldg, Auth, (1993), 86 Ohio App. 3d 44, Pursuant fo R.C.
121.22(1)(3), irreparable harm and prejudice to the party seeking an injunction shall be conchusively and
* imebitiably presumed upan proof ofa vislation of the Sumshine Lawv, The issue for the herein cause is
whether plaintiffs have shown a kelihood of sucoess on the merits, i.e,, whether defeadants violated the
The Olsio Supshine Law, which is to be Iiberally construed o require public officials to take
.official action and to condnot delfberations only in open meetings, R.C. 121.22(A), mandstes that the
mestings of any public body are “public meetings open o the public at all times™ R.C, 121.22(C).
Furthor, at R.C. 121.22(H), 2 “resolution, rule, or formal action of any kind is invalid unless adspied in
aﬁopenmseﬁlwgofﬁepubﬁcbody. A resolution, rule, or formal sction adopted in an open meeting -
that results from delfberations in & meeting not open 1o the puiblic is invalid # # % A meeting is defined
8 “amy prearanged discussion of the public business ofthe public body by a majortty of ts members”

3
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RC.12122(B)2). “Deliberation™ is not defined by the Act, but has bean construed to imean more
o information gathering,invesigaion o fotfinding, Springfild Local ch. Dt B of Educ. v.
Ohio Ass™ of Pub. School Employees, Local 530 (1995), 106 Ohio App.3d 855. Clting Webster's
Third New International Dictiorery (1961) the court in Springfield Local, defined “deliberation” es
“’ﬁleactcqughmgandexmnmmgﬂw:easmforandaganstachomemmﬁme or ‘a disevssion
-and consideration by a mumber of persons of the r&asonsfor and against ameasure™ Id. ai 864.

A person asserting a violation of Ohde's Sunshing Law bears the burden of proving by 2
preponderance of the evidence the violation occurred. Steingass Mech v, Warrensville Heights Bd.
of Edu, (2003), 151 Ohbio App. 3d 321; State ex rel. Randles v. Fill (Mar. 20, 1992), Lucas App.
No.L-90-169, unreparted. Ifa violation ar fhreatened violation of the Surshine Law is provad, “the
wmtofmmnmplmss!mﬂmeanmymmmmcmnpelthcmmbmofﬂae puhhcbodytocomphr
with ifs provisions.” R.C. 121 22()(D).

Plaintifft maintain that defindants, prior to the meeting of Angust 31, 2007, privately agreed to
accept the 15 Year Master Plan. In order 1o prevad on a claimed violstion ofthe Sunshine Law,
plaintiffe must demonstrate that there was (1) 2 preasranged (2) discussion (3) of the public business of
the public body in question (4) by 2 mejority of i#ts mernbers. Haverkos v. Northwest Local Sch, Dist.
Bd of Educ., 2005-Ohio-3489, 15t App. Dist. '

The only contacts among the commmissioners prior to the board meeting were the two e-malls from

Nutter to the other commissioners.’ The ¢-mails were unsolicited by the other commissioners and weze

mmeant o circulate a draft of the plag, While the first e-mail was to let Nutter keow if there were any
changes, neither of the otber commissioners nesponded. The szcond e-mail's purpose was to provide
the revised druft of the plan. Agein, o response resuited frora fhis e msil.

The e-mails from Nufter cireulating the proposed Master Plan constituted nejther 2 meeting nor
deliberations under R.C. 121.22. Haverkos v. Northwest Local Sch. Dist. B, of Edic, 2005-
- Ohio-3489, 1st App. Dist. There is o evidence to suggest the e-mails were prearmanged and there

* Actaally, there were  total of four omails. Nier resent tho e-mail of August 8 and and the e-mai) of August 28 beesuse o
forgot 1o attach the dreft of the Mastar Plan on the first ones. Otherwisz, the messages In Ihc cmails were identical.
4
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wzsnodismsm’ona:mngthewmmissionmasarésuh Farrther, thers is no proof demenstrating either
that any of the defendants weighed or considered the merits of the Master Plan or that they discussed
wb:ﬂmi!a‘houldmslmuldnotlbeadoptcd. Tt is difficult to construe the two ¢-mails from one person
to two others, with no responses, as a discussion or deliberation.

Plasintiffs arpne thet the oy lopical inferences from the e-meils is that the commissiopers must have
discussed the Master Plan outside the public meeting, However, there is no cbjective or factual
evidence establishing that amy unlawfil meeting or deliberations ook place. Plaintiffs assert such a
moeting took place bised solely upon subjective and speculative interpretations. Both Nutter and
Sauber textfied thore was ncver any discussions of responsive ¢ Tl among the commissionérs,
There is a complete absence of evidence pertaining to an exchange of words, comments o7 ideas
reganding the drafts of the Master Plan. At most the e-mails were informeational to advise
commaissioners of the plan drafted by Nitier from & study and report by Stilson & Associstes, Ins,, and
to see if anyone proposed changes to the drafi. ‘

 Plaintiffs suppest that adopion of the plan without any formel discussion at the public meefing is

proof hat defisadsmts had had pefor discussions and had already madc their decisions. However, as
observed in DeVere v. Miami Uy, Bd. of Trustees (e 10, 1986), Butler App, No. CA85-05-65,
unreported, “Absence of discussion on a parficular issve at a public meeting does not mean the board
diseussed the issue privately. This is partieularly true when the matter has been an issue of concern for
seveial years.” Likewise,the candition and status of the Seneca County Courthonse had bess
dis&msedbyihemnn:ﬁsﬁmmfmmanyym,hadbagnthn subject of a proposed sales tax increase,
and had been a major issoe in Savber’s election campaign, Defimdants reasonsbly believed no furiber

Piaitiffs further argoe thatthe testimony of S. Rayella Bngls i proof of prior discussion and
deliberation. Fowever, there is nothing improper or elandestine about he three commissioners being
. together immediately prior to a poblic meeting, as long as theye is no deliberation of public business.
Ms. Englestatedshecmﬂdnbtheattheirmvemaﬁmanddid‘nmhowwhatpapersﬂ:qwmlooldng

3
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at, yetshe heard “option B* mentioned. Such, though, does not constitute sufficient proof of a Sunshine
Law violation. ]t was not established that defendams were Jooking at the proposed Master Plam, and it
is vmoknown if what Ms. Engle heard as “option B” was in connection o the plan.

In conclusion, the Court finds that plaintiffs have fiiled to mest their burden to show that they have
ambétanﬁallﬂmlihoodmpmbabﬂibrofmmmpmveaﬁolaﬁmoﬁheomoS\msbiml,aw They
hamﬁﬂedmmmmemmfﬁmafeﬁmmmgagedmddﬂammmmammbhcmh_
mntravenhonofR.C. 121.22,

Ths Court appreciates plaintitts?’, and their counsel’s, desire to preserve the Sensca County
Courthouse, The Court agrees with plairtiffs that if defendants are not cajoined and they proceed to
demolition, the 1634 Courty Courthouse will be gone furever, and the Joss will be ireparsble.
However, this Court must apply the law 1o the fiets presented to it, and the Court cannot enjoin the
actions of the duly elected commissioners becauss of syapathy or public opinion. With 1o vilstion of
the Sunshine Law, there I 20 besis for the issuano of an infmstion. Accordingly, plaintifs’ request for
ammmwmmmmmmwmgmpmmmum

County Courthouse will be deied.
JUDGMENT ENTRY
1tis thercfore ORDERED, ADJUDGED &nd DECREED that plaintifls’ motion for s prefiminary
infunction isDENIED, | '

It is further ORDERED that pursuant to Civ.R. 54(B) there is po just reason for delay and final
jodgraent is hereby entered in favor of defimdants and sgainst plaintiffs on plaintffs” claims for
prelirninary infunction, violation of R.C.121.22, breach of fiduciary dity and unauthorized conduct.




IN THE COURT OF COMMON PLEAS
SENECA COUNTY, OHIO

State of Ohio, ex rel., * Case No. 07 CV 0271

Nancy L. Cook, et al. _
: * Judge Charles S. Wittenberg

Plaintiffs
*
Vs, PRELIMINARY INJUNCTION
‘ * POST HEARING BRIEF AND
Seneca County Board of CLOSING ARGUMENT OF
Commissioners, et al, * PLAINTIFES :
Defendants * ?

“It is the time for all of us to decide who we are.”

Les Miserables, Victor Hugo

Are we to be remembered as a people who stood silently by as our rich heritage, the
blood, sweat and tears of our proud anbestors, represented by the historic 1884 Seneca County
Courthouse is destroyed by a vote of one (1) single-minded person,

-or-

Are we to be remembered as a humble group that succeeded by enforcing the law and
building a consensus of the people of Seneca County, united in purpose, proud of our culture,
and our historic Courthouse that represents our Constitutions, our way of life, and the freedoms
we all cherish.

Thileou_rt, the plaintiffs and the decision on plaintiffs' request for a preliminary
injunction are the only things standing between our 1884 historic Senecal County Courthouse and
the single-miﬁded horrific wrecking ball of doom. The magnitude of this femporary decision is
greater than any other event in Seneca County for generations past, or yet to comne. The

decisions about the fate of the Seneca County Courthouse will travel the path where civic duty

C:\BJ40IShares\Documents\jith\Courthouse. Closing.doc  jib/erh
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and economic development must pass through a minefield of quick fixes and shortsighted
solutions. This crossroad must be passed with clear direction and purpose. The defendants
cannot be permitted to proceed through this intersection with blinders that block out the histofy,
culture and desires of the people of Seneca County.
CLOAK OF SECRECY ENSHROUDS TﬁE BOARD’S DECISION MAKING PROCESS
This hearing on plaintiffs' request for preliminary injunction was initially based upon a
cause of action against the Board of Seneca County Commissioners (Board) for breach of their
fiduciary duty to the citizens of Seneca County to faithfully perform the duties of Eheir public
office. This hearing was also based upon a cause-of action against the Board for violations the
Ohio Sunshine Law when it discussed and deliberated privately about the nature, content and
form of the 15 Year Plan and the Resolution adopting the séme prior to the public meeting on
August 31, 2006. It was at that public meeting when both documents were first presented to the
public, and unanimously approved and adopted by the Board, all within a matter of minuies. As
this hearing progressed, the Court narrowed its focus to thé latter issue and the testimony,
especially on the final day of the hearing was limited to the viclation of the Ohio Sunshine Law.
The Board has acted secretly, intentionally and deliberately by taking formal action
outside of a public meeting, which is not permitted under Ohio Law. The e-mails, the reminder
not té disclose the content of the 15 Year Plan to the public or the discussions related to the
same and the lack of forthrightness demonstrated by the Board toward the public, as the Boérd
considered and decided the fate of the 1884 Seneca County Courthouse, cannot be any more
apparent from the record. Commissioner Nutter even acknowledged that the public could not
ask about drafts of the 15 Year Plan if the public did ﬁot know about them. The conduct of the

~ Board is unpardonable.
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The Ohio Sunshine Law is designed and intended to allow the people of Seneca County
to watch and listen as their public officials take formal action on public issues, so that the public
will understand the rationale for the Board’s decisions and the deliberations undertaken by these
public figures prior to any formal action being taken. In this case, the formal decision, the
passage of the Resolution t§ adopt the 15 Year Plan and demolish thé 1884 Seneca County
Courthouse was made in private prior to the public pronouncement of their private decision
during the August 31, 2006 public meeting.

The public presentation, passage and adoption of the Resolution of the 15 Year Plan was
a foregone conclusion and a slam dunk for the Commissioners before they walked in to the
| public meeting room.-on August 31, 2006.

| The e-mails, the drafts, the comments aﬁd other decisions made pﬁvately Ey the
Commissioners prior to the August 31, 2006 public meeting clearly demonstrate a callous
disregard for the spirit, purpose and intent of the Ohio Sunshine Law. The intentional cloak of
secrecy thrown over the private communications and discussions by the Board defeats the spirit
and the expressed intent of the Ohio Legislature when it passed R.C. 121.22. Two of these
Commissioners should be ashamed of the fact that they kept this information from the public,
and adopted a plan to demolish the Courthouse, not based upon the public studies but plans and
discussions that took place in private.

The Vs:eminal action taken by the Board, which precipitated a series of events including
the August 31, 2006 Resolution, the adoption of the 15 Year Plan and the June 25, 2007
Resolution to demolish the existing 1884 Seneca County Courthouse ignored public opinion,
prior action of the Boatd, advice of experts and even the final recommendations of MKC and

Associates (MKC). The Board’s course of conduct was set in motion privately, prior to the _
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August 31, 2006 meeting, which has led to the MKC services, the preparation of a demolition
bid package, are all void because the seminal decisions made privately prior to the August 31,
2006 public meeting were méde in violation of R.C. 121.22.
THE EVIDENCE
What do we know from the testimony and documents ﬁroduced at the hearing?
Tanya Hemmer and Lﬁcinda Keller testified as follows:

(a)  the Resolution adopting the 15 Year Plan was approved at least 24 hours
before the August 31, 2006 public meeting, and before the Agenda was prepared and
delivered to the newspapers, |

(b)  the Agenda for the August 31, 2006 public meeting was made available to
the public via' newspapers just hours before the public meeting, |

() the Agenda announced that a Resolution would be adopted that
incorporated a 15 Year Plan,

(d)  neither the Resolution nor the 15 Year Plan were read out loud or
presented to the public in written form prior to the Board voting on the Rcsoluﬁon in the
August 31, 2006 public meeting,

(e)  the Board conducted no public debate or deliberations on the Resolution
or the 15 Year Plan during the August 31, 2006 meeting before the Resolution was

| adopted,
@ the public was not shown a copy of the Resolution or the 15 Year Plan

during the August 31, 2006 meeting prior to the vote on the Resolution,
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(g)  the presentation of the Resolution and the 15 Year Plan and the unanimous
adoption of the Resolution during the August 31, 2006 meeting lasted just a couple of
minutes,

(h) Lucinda Keller delegated her responsibility to comply with the subpoena
for e-mails to Tanya Hemmer,

(i) Tanya Hemmer did not conduct a search of the computers in the
Commissioners' offices for e-mails related to the 15 Year Plan,

Commissioner David Sauber testified:

(a)  heresponded to the August 8, 2006 e-mail of Commissioner Nutter by
silent acquiescence, implying that he had no changes that he wished incorporated into the
plan,

-(b) he read, and presumably deliberated on the Resolution and the 15 Year
Plan sometime prior to the Aﬁgust 31, 2006 public meeting,

(¢)  hedid not discuss, debate or deliberate the Resolution or the 15 Year Plan
with either of the other Commissioners in the August 31, 2006 public meeting prior to the
vote on the Reso]utidn,

(d)  he voted on the Resolution and the 15 Year Plan without reading or
discussing the contents of either document with either of the other two (2)
Commissioners prior to the Vote on the Resolution during the August 31, 2006 public
meeting, |

(e}  the first time the Resolution or the 15 Year Plan was presented to the

public was during the August 31, 2006 public meeting,
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H the passage of the Resolution and the adoption of the 15 Year Plan set the
course of conduct for the Board, which calls for the demolition of the 1884 Seneca
County Courthouse,

(g)  he did not rebut the testimony of Rayella Engle, especially about her
observations of the Commissioners just prior to the August 31, 2006 public meeting.
Commissioner Ben Nutter testified as follows:

(a)  he sent at least four (4) e-mails about the 15 Year Plan to Commissioner

Schock before the August 31, 2006 public meeting,

(b) the first and second e-mails asked Commissioner Schock aild

Commissioner Sauber to review the attached 15 Year Plan and “get with me by

Monday for any changes.”

(¢)  he did not send the third and fourth e-mails to Commissioner Sauber,

(d)  be specifically told the Commissioners that this is a “first rough draft,”

which was “not necessarily meant for public consumption,”

(é) he actually was asking for feedback to éee if they thought it was an

accurate summary of the Stilson Report,

@) on August 28, 2006 he sent a third and fourth e-mail to Commissioner

Schock, advising him that he had miade the corrections and asking Commissioner

Schock to "let me know,” if these are presumably acceptable to Commissioner

Schock,

(g)  hehand-delivered a third and presumably the final draft of the 15 Year

Plan to Commissioners Schock and Sauber, privately in one of the

Commissioner's offices, just prior to the public meéting on August 31, 2006,
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(h)  he made corrections and changes to the drafts, presumably to satisfy
Commissioner Schock and Sauber, on or before presentation of the final draft just
prior to the August 31, 2006 meeting,
@® the first time the Resolution or the 15 Year Plan were presented to the
public was during the August 31, 2006 public meeting, after the Board had voted
on the Resolution that adopted the 15 Year Plan,
G) the Commissioners read, discussed and deliberated on the Resolution and
the 15 Year Plan before the vote and before it was presented to the public in the
Angust 31, 2006 public meeting,
&) the Board voted on the Resolution and the 15 Year Plan without reading,
diséussing or otherwise présenting the documents to the public,
D he did not discuss, debate or deliberate the Resolution or the 15 Year Plan
with the other Commissioners in the August 31, 2006 public meeting prior to the
Vote for passage of the Resolution that adopted the 15 Year Plan,
(m) the passage of the Resolution that adopted the 15 Year Plan set the course
of conduct for the Board, which requires the demolition of the 1884 Seneca
County Courthouse,
(n)  he did not rebut the testimony of Rayella Engle, especially about her
observations of the Commissioners just prior to the August 31, 2006 public
meeting.

The testimony of S. Rayella Engle is as follows:
(a)-  onthe moming of A}Jgust 31, 2006, one of her friends called the

Commissioners” office to ask what was on the Agenda for that day’s public
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meeting and she was given initial response that did not mention thé Courthouse,
but when she specifically asked if the Courthouse was going to be a topic that
day, her friend was ﬁnally told ves,

(b)  she attended the public meeting of the Board held on Auguét 31,2006 in
the county Commissioners' public meeting room,

(c)  priorto the August 31, 2006 public meeting, she twice passed a
Commissioner’s ofﬁcg as she walked through the hallway from the waiting room
to the public meeting room,

(d)  onboth occasions, she saw all three Commissioners in c;ne of their offices
huddled around some papers,

(e) she heard Commissioner Nuﬁer, discussing the papers with the other two
Commissioners, with spécific reference to "option B," the option that was selected
by the Commissioners when they passed the Resolution and adopted the 15 Year
Plan,

(§3) the first time as she was made aware that the 15 Year Plan had been
prepared by all three Commissioners and written by Commissioner Nutter was
after the Resolution and the 15 Year Plan were adopted and presented to the
public in the August 31, 2006 meeting,

(g)  neither the Resolution adopting the 15 Year Plan, nor the Plan itself was
read or presented to the public before the Resolution was adopted in the August

31, 2006 public meeting,
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(hy  the Board did not discuss, deliberate or debate the Resolution or the 15
Year Plan before the Resolution was unanimously adopted in the public meeting
on August 31, 2006,

(i) the preseﬁtation, motion and unanimous adoption or passage of the
Resolution that adopted‘fhe 15 Year Plan, lasted just a couple of minutes.

Ohio Sunshine Law
Public Meetings Act

121.22 Public meetings reads in part as follows:

(A) This section shall be liberally construed to require public officials to
take official action and to conduct all deliberations upon official
business only in open meetings . .. (emphasis added)

(B) As used in this section:

(2) "Meeting" means any prearranged discussion of the public business
of the public body by a majority of its members,

(C) All meetings of any public body are declared to be public meetings
open to the public at all times. A member of a public body shall be present
in person at a meeting open to the public to be considered present or to
vote at the meeting and for purposes of determining whether a quorum is
present at the meeting.

(H) A resolution, rule, or formal action of any kind is invalid unless
adopted in an open meeting of the public body. A reselution, rule, or
formal action adopted in an open meeting that results from deliberations
in a meeting not open to the public is invalid unless the deliberations
were for a purpose specifically authorized in division (G) or (J) of this
section and conducted at an executive session held in compliance with this
section. A resolution, rule, or formal action adopted in an open meeting is
invalid if the public body that adopted the resolution, rule, or formal action
violated division (F) of this section.

R.C. 121.22(C), which is written in clear, plain language, provides in pertinent part that
all meetings of any public body are declared to be public meetings open to the public at all times.

‘Open meetings of ény public body are mandated by the legislature's unequivocal adoption of the



State of Ohio, ex rel. vs. Commissioners | Closing Argument Page 10

Sunshine Law as a matter of public policy. This is the rule. A violation of the Sunshine Law
cannot be "cured" by subsequent open meetings if the public body initially discussed métters in
private that should have been discussed in a public meeting.

R.‘C. 121 .22(B)(2) defines "meeting" as "any prean_angeci discussion of the public
business of the public body by a majority of its members. These terms are to be liberally
construed to fostef and demand open government. R.C. 121.22 (A). The statute further states in
section (H) that a Resolution, rule, or formal action of any kind is invalid unless adopted in an
open meeting o.f the public body.

Thus, the logical interpretation of sqbsection (B)(2) is that no formal action is required to
constitute a meeting. The board must merely discuss the public business. Subsection‘(H) makes-
it élear that in order to show a violation of the "opén meeting" rule, a resolution, or formal action
of some kind must have been adopted by the public body at a meeting not open to the public.

Greene Cty. Guidance Cir.. Inc. v. Greene-Clinton Community Mental Health Bd., 19 Ohio

App.3d 1, 4, 482 N.E.2d 982, 986 (1984). Sending e-mails with requests for responses certainly
sets in motion private discussions, where in this case, decisions about public business were .
decided.

The nature and purpose of R.C. 121.22 support the interpretation that the statute is

" intended to apply to those situations where there has been actual formal action taken; to wit,

formal deli‘bcratilons. éoncerm'ng the public business. Holeski v. Lawrence, 85 Ohio App.3d 824,
621 N.E.2d 802 (1993). In this case it is the passage of the August 31, 2006 Resolution, the
adoption of a 15 Year Plan and the June 25, 2007 Resolution that constitute formal action.

In order to prevail on a claimed violation of the Ohio Sunshine Law, one must

demonstrate that there was (1) a pfc—arranged (2) discussion (3) of the public business of the
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public body in question (4) by a majority of its members. Haverkos v. Northwest Local School
Dist. Bd. of Edn., 05-LW-2950 (1st), 2005-Ohio-3489.
1. Pre-arranged

Commissioner Nutter im'tiated a prearranged series of e-mails. All three (3)
Commissioners met in private in one of the commissioners offices, adjacent to the public
meeting roorm, just prior to the August 31, 2006 public meetiﬁg.

2. Discussion

Prior to the August 31, 2006 public meeting, the Commissioners conducted discussions
by e-mail, sending drafis of the 15 Year Plan, sending revisions of the 15 Year Plan, asking for
Jeedback and acknowledging corrections made to the 15 Year Plan, and/or changes had been
made.. Commissiom_ar Nutter recalled é,t least three (3) versions of the 15 Yeér Plan. Plus,
Commissioner Nutter reminded and told the commissioners "remember this draft is not
available for public consumption.” Finally, just prior to the August 31, 2006 public meeting,
the Commissioners met privately in one of the Commissioner's office, adjacent to the public
meeting room, where they discussed Option B (of demolition of the courthouse), which was
selected and adopted in the public meeting.

3. Public Business of the Public Body in Question
This evidence is clear, convincing and not in dispute.
4. A Majority of Its Members

Every time, two (2) of the three (3) Commissioners discussed public business, and follow
those private discussions with a formal public action, they vidlate the Ohio Sunshine Law.

It is undisputed that the 15 Year Plan was prepared by all three Commissioners and

written by Commissioner Nutter. The August 31, 2006 Resolution and the 15 Year Plan were
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prepared and the vote taken on both occurred in a private meetings, with an effort to conceal this
activity from the public. These informal mectings preceded the August 31; 2006 public meeting
Where and when the Resolution and 15 Year Plan were first presented to the public and
unanimously adopted.

R.C. 121.22(H) invalidates any formal action that results from deliberatioﬁs conducted in
private. The Commissioners’ formal action (Resolution) resulted from deliberations taken at
private, informal meetings. State, ex rel. Delph v. Barr, 44 Ohio St.3d 77, 541 N.E.2d 59 (1989).

PRELIMINARY INJUNCTION

The purpose behind a Preliminary Injunction is to preserve the status quo between the
parties pending a trial on the merits. The party requesting the preliminary injunction must show,
by clear and convincing evidénce, that (1) there is a substantial likelihood that the plaintiff will
prevail on the merits, (2) the plaintiff will suffer irreparable injury if the injunction is ﬁot

granted, (3) no third parties will be unjustifiably harmed if the injunction is granted, and {(4) the

public interest will be served by the injunction. Proctor & Gamble Co. v. Stoneham, 140 Ohio
App.3d 260, 267, 747 N.E.2d 268. 1d. at 267-68 (2000).

No one single factor is dispositive wheﬁ ruling upon a Motion for Preliminary Injunction,
as the fﬁctors must be balanced. When there is a strong likelihood of success on the merits,
preliminary injunctive relief may be justified even thoqgh a plaintiff's case of irreparable injury
may be weak. In other words, what plaintiff must show as to the degree of irreparable harm
varies inversely with what plaintiﬂ" demonstrates as to its likelihood of success on the merits.

In‘ determining whether to grant injunctive relief, courts have recognized that no one
factor is dispositive. The four (4) factors must be balanced, moreover, with the Slexibility which

traditionally has characterized the Jaw of equity. When there is a strong likelihood of success on
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the merits, preliminary injunctive relief may be justified even though a plaintiff's case of
irreparable injury may be wea.k.. Conversely, when there is less likelihood of success on the
merits, the plaintiff must show a high degree of irreparable harm. In other words, what plaintiff
must show as to the degree of irreparable harm varies inversely with what plaintiff demonstrates

as to its likelihood of success on the merits. Cleveland v. Cleveland Elec. Ilfum. Co., 115 Ohio

App.3d 1, 14, 684 N.E.2d 343 (1996); King’s Welding & Fabricating, Inc. vs. King, (7" App.
* Dist.) 2006-Ohio-5231.

(1) THERE IS A SUBSTANTIAL LIKELIHOOD THAT THE
PLAINTIFFS WILL PREVAIL ON THE MERITS

When viewed in the light most favorable to plaintiffs, sufficient evidence has been
presented to support the first criterion regarding the merits of its claim that the Board violated the |
Ohio Sunshine Law in this case. ‘The e-mails, the drafts, the coﬁments, the silence and the
private meeting, followed by formal action beginning August 31, 2006,‘311 demonstrate a strong
likelihood of success on the merits at trial. The record demonstrates that discussions by the
Board were conducted privately with a reminder that the 15 Year Plan, which includes
demolition of the 1884 Seneca Count;y Courthouse, was not for public consumption.

(2) THE PLAINTIFFS WILL SUFFER IRREPARABLE INJURY IF
THE INJUNCTION IS NOT GRANTED |

An irreparable injury is one, that after its occurrence, there can be no plain, adequate
and complete remedy at law, and for which any attempt at monetary restitution is impossible,
difficult or incomplete. Cleveland vs. Cleveland Electric Illum. Co. supra p.12.

Irreparable harm depends upon the context. In this case there is no question of whether
jneparab]e harm is likely. Itis an absolute fact. Seneca County’s most valued treasure is about

to be destroyed by an act of single—lrlined arrogance; a decision made in the face of all available
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expert advice, simply because two (2) of the three (3} Commissioners want something different
from the professional advice they paid for and the wisdom for prior Board action.

What 15 at issue in this requested preliminary injunction is more than the preservation of a
building. This femporary request for sanity that maintains the statuf quo until a full hearing on
the issues can be heard,-will allow for the probability that this once proud community will
acknowledge and pay respect to the diverse culture, rich heritage and bold civic pride which lies
dormant beneath the community conscious. This 1884 Courthouse is the heart of this city and
county. Two (2) of the three (3) Commissioners want to tear the heart out of our home. They
are ignoring the fact that ;t_represents our heritage and generations long past. In a throw away
society, some people do not understand the inherent and intrinsic value this 1884 Courthouse.
This Cbuxthouse and the most prominent symbol of our “community” is in danger of being lost
forever.

(3) NO THIRD PARTIES WILL BE UNJUSTIFIABLY
HARMED IF THE INJUNCTION IS GRANTED -

The record is absolutely void of any evidence that demonstrates the defendants or any
third parties will be harmed if the temporary injunction is granted. Counsel] for tile defendants
has made many unsupported statements on that issue, but this Court must acknowledge that the
defendants have provided no evidence of any harm that may result from a temporary injunction.
The défendants had every opportunity to offer evidence on this point, but they chose not to.
None exists in reality, in fact and most importantly, in the record. This ‘.‘g;raud old lady™ has
survived for 123 years. She has had little use during the last three (3) years, and she is certainly

entitled to a couple more months of life. We must keep the respirator on.



State of bhio, ex rel. vs. Commissioners | Closing Argument Page 15

(4) THE PUBLIC INTEREST WILL BE SERVED BY THE INJUNCTION

The public interest in this case and the future of the 1884 Courthouse and the future of
Seneca County is on almost everyone’s mind. The importance of the future of this building can

not be understated.

In determining whether to grant injunctive relief, no one factor is dispositive. Cleveland

v. Cleveland Elec. Illum. Co. (1996), 115 Ohio App.3d 1, 14, 684 N.E.2d 343, 351. The four

' féctors must be balanced with the flexibility which traditionally has characterized the law of
equity. What a plaintiff must show as to the likelihood of success on the merits varies inversely
with what a plaintiff must demonstrate as to the degree of irreparable harm. King's Welding &
Fabricating, Inc. v. King, (7™ App. Dist.) 2006-Ohio-5231. |

The issue whether of to grant or deny a prelimiﬁary injunction is a matter solely within

the discretion of the trial court, and a reviewing court will not disturb the judgment of the trial

court in the absence of a clear abuse of discretion. Garono v. State, 37 Ohio St.3d 171, 173
(1988). Further, in determining whether to grant a preliminary i_njunctioﬁ, a court must look at
the specific facts and circumstances of the case. Keefer v. Ohio Dept. of Job and Family
Services, Franklin App. No. 03AP-391, 2003-Ohio-6557. The specific facts of this case cry out

for and demand the issuance of a preliminary injunction.

Discussion / Argument
The first e-mail (Exhibit -53) sent by Commissioner Nutter, dated August 8, 2006 at 3:41
p.m. about the “space study™ did not cqntain an attachment, but did contain a reminder that,
“remembef, this is the first rough draft, and nof necessarily meant for public consumption,”
Second e-mail (Exhibit -54) sent by Commissioner Nutter, dated August 8, 2006 at 3:54
p-m. did contain_ the attachment, which was the first rough draft of the 15 Year Plan, and it also

contained the reminder, that, “Remember, this is the first rough draft and not necessarily meant
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Jor public consumption.” These two (2) e-mails asked both Commissioners to review the rough
draft of the 15 Year Plan and to éet with Commissioner Nutter by Monday for any changes.
This speéiﬁc request by Commissioner Nutter asked both Commigsioners to review the proposed
rough draft of the proposed a 15 Year Plan and fo contact him to discuss changes that they
wanted in the document.” These communications clearly required a responsé from both
Commissioners and was not intended for the public.

Regarding the first and second e-mails, thg fact that Mr. Sauber testiﬁed that he did not
discuss the drafts with Mr. Nutter or Mr. Schock prior to the August 31, 2006 meeting, can only
lead to one of two permissible inferences; first, by his silence he implicitly égreed with,
consented to and convey that message by his silence to Mr. Nutter, or second, that he did have
discussions with Mr. Nutter about the chmées and the .corrections, and he now realizes but does
not want to admit that he made a mistake by discussing the drafts of the 15‘ Year Plan outside of
a public meeting. Mr. Nutter requested Mr. Sauber review the attached 15 Year Plan and get
with Mr. Nutter by Monday for any changes. This specific request requires a response and
Comm;'.ssianer Sauber’s response was acqu‘iesceﬁt silence or other\adse. This act of silence in
these circumstances is certainly a communication.

The third e-mail (Exhibit -55) sent by Commissioner Nutter, dated August 28,2006 at
9:19 a.m. was directed only to Commissioner Schock, but not Commissioner Sauber. Even
though it indicated a draft of the 15 Year Plan was attached, this e-mail containgd the message
that “all the corrections” hav;: been made, and Commissioner Nutter madg a specific request of
Commissioner Schock to “lef him know” if all the corrections had been made.

" The Jourth e-mail (Exhibit -56) sent by Commissioner Nutter, dated August 28, 2006 at

©.9:32 a.m. was directed to Commissioner Schock, but not Commissioner Sauber. It did have a
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revised 15 Year Plan with “all the corrections” and the specific request from Commissioner
Nutter to “Iet me know” if all the corrections have been made.

The third and fourth e-mails sent by Commissioner Nutter, were sent only to
Commissioner Schock and not to Commissioner Sauber. Since Commissioner Sauber testified
- that he did not discuss any of the drafts of the 15 Year Plan with Commissioner Nutter or
Commissioner Schock prior to the meeting oﬁ August 31, 2006, the logical mference from his
 absence in these two (2) e-mails, and his silence is, first, that Commissioner Sauber consented to
and by his silence conveyed that message to Commissioner Nutter, or second, that they now
realize, but do not want to admit, that they made a mistake by privately discussing the drafts of
the 15 Year Plan outside of a public meeting, specifically prior to the August 31, 2006 public
meeting when the Resolutifm was passed and the 15 Year Plan adopted. -

The only other possible .explanation for not sending the third and fourth e-mails to
Commissioner Sauber, is that Commissioner Nutter had already discuséed the changes and
corrections with Commissioner Sauber, and it was not necessary for Commissioner Sauber to be
part of the further discussions with Commissioner Schock. Commissioner Sauber's silence must
be seen for what it was; a clear indicqtion that he accepted and did not object to the corrections,
or second, that he undersfands that he made, but he does not want to admit that he made, a
mistake by diséussing the corrections outside of a public meeting. In either event in the third and -
fourth e-mails from Commissioner Nutter provided substantive information about the 15 Year
Plan énd a;ked for a “let me know” response from Commissioner Schock. No further response
was needed from Commissioner Saﬁbcr. The discussion was complete.

This Court can only conclude that the e-mail communications, from Commissioner

Nutter, first to both Commissioners and then only to Commissioner Schock, constitute private
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discussions and deliberations outside of a public meeting about public business. Commissioner
Nutter disseminated and engaged in an exchange of communications with both Commiésioners
by a series of e-mails concerning the form and substance of the 15 Year Plan, which
Commissioner Sauber approved by silent acquiesce. |

The most obvious and glaring example produced thus far in this case is the private
., meeting of all three (3) Commissioners, just prior to the August 31, 2006 public meeting, where
they discussed "Option B." This evidence is clear and not rebuited.

DEFENDANTS’ CLOSING ARGUMENT AND COMMENTS ON EViDENCE

The Ohio Supreme Court has held that a fact-finder may base a reasonable inference in
part upon another inference and in part upon additional facts. Hurt v. Charles J. Rogers Transp.
Co., 164 Ohio St. 329 (1955), paragraph two of ﬁe syllabus. A reasonable inference based 1n

part upon another inference and in part upon additional facts is a permissible parallel inference,

that may even be indulged by a jury. Hurt v. Charles J. Rogers Transp. Co., supra. Motorists

. Mut. Ins. Co. v. Hamilton Twp. Trustees, 28 Ohio St.3d 13 (1986) Such an inference is called a

parallel inference. Nageotte v. Cafaro Co., 160 Ohio App.3d 702, 2005-Ohio-2098. Parallel

inferences are reasonable inferences and an essential element of the deductive reasoning

process by which most successful claims are proven. Donaldson v, N. Trading Co., 82 Ohio

App.3d 476, 481 (1992). Parallel inferences may be used in combination with additional facts.
Drawing multiple inferences separately from the same set of facts is also permissible.

MecDougall v. Glenn Cartage Co., 169 Ohio St. 522, 160 N.E.2d 266 (1959), paragraph two of

the syllabus. Darling v. Darling, (7% App. Dist.) 2007-Ohio-3151.
For example, if the Commissioners were not discussing “Option B” of the 15 Year Plan

in one of their offices prior to the August 31, 2006 public meeting, then what were thgjr doing
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and what reasonable inference can be drawn from these facts. The only inference to be drawn
from their silence, lack of rebuttal evidence, is that Rayella Engle’s testimony was accurate and
they were discussing Option B, which they adopted during a public meeting. If they were
discussing “Option B” for their Cleveland Indians or Cleveland Browns tickets, they could easily
have taken the witness stand and explained what they were doing. The defendants did not rebut
or refute the testimony of S. Rayella Engle about their pre-public meeting conference. The only
reasonable inference to be drawn from their silence is that Rayella Engle’s testimony was
accurate and they were discussing Option B, which they immediately adopted during the August
31, 2006 public meeting. | |

The defen&ant's have improperly characterized Thé evidence in this case and the
inferéﬁces that this (Sourt mﬁy reasonably draw from thcse facts. Tﬁal courts, even juries, are
permitted to use parallel inferences in their deductive and common sense reasoning process to
determine the true facts. .

Defensive Allegations

The defendants have set forth statements which they believe are supported by the
evidence in this hearing, each of which requires a direct response, because it is either not
supported by the record, questionable, not rebutted and in some instances simply not true.

The defendants have stated on page 4 of their “Closing” that the following statements are

(@) “Years of public deliberation, debate and an election on what to do with
the former courthouse.”

' This statement which is not supported by the record, contains allegations irrelevant to
whether the Ohio Sunshine Law has been violated, and relate directly to the breach of fiduciary

duty claim, the cause of action which this court has already dismissed.
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(b)  The Commissioner Nutter's August 8, 2006 and August 28, 2006 e-mails,
wherein he forwarded his 15 Year Plan to the other commissioners, which
consisted mainly of verbatim language from a report to the commissioners nearly
three months earlier.

The evidence in this caée demonstrates in Exhibits 51 and 52 that this statement is not
true. Exhibits 51 and 52 clearly demonstrate that not only were textual changes made to the
plan, but the entire cost ap.vproach cost/analysis 7 page aftachment in the first rough draft was
deleted from draft to draft as the 15 Year Plan circulated among the Commissioners. Even a
cursory review of those two Exhibits clearly demonstrates that substantial changes were made

between the two drafts represented by Exhibit 51 and 52.

(c) “Commissioner Sauber's testimony that he never discussed the Plan with
Commissioner Nutter before approving it af the Board's August 31, 2006 open
meeting. ” '

This statement can not be true because the Plan itself states clearly on the first page that
the 15 Year Plan that it was prepared by all three commissioners. The statement on the front of
the document is either false and Commissioner Sauber did not participate in the preparation of
this Plan and voted on something he had never discussed with the other Commissioners, or
Commissioner Sauber did respond to the e-mails and did discuss Option B with the other two (2)
Commissioners just prior to the August 31, 1006 meeting, a fact that was not rebutted. Was
Commissioner Sauber truthful on the written -document, or was his testimony in Court truthful?

He can not sustain both inconsistent positions.

(d) “Commissioner Nutter's testimony that the only other changes he made
were minor grammatical changes, such as the misspelling of former
Commissioner Shock's name.”

The evidence in this case does not support this statement nor Commissioner Nutter's -

testimony for all of the reasons set forth above in the discussion of “b.”
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(e) . Commissioner Nutter's testimony, repeated numerous times at the hearing
that “we have never had any improper deliberations.”

~ This statement attributed to Commissioner Nutter, even if it was made in open court, was
clearly scripted before he came to court, because it ignores the existence of e-mails, the drafts
attached to the e-mails and circulated within the Commissioners’ office, the responses he
received either verbally, by e-mail or acquiescent silence, and the fact that all three
| commissioners were seen conferring, just prior to the August 31, 2006 meeting about “Option
B,” in fact the option adopted in the August 31, 2006 meeting. All of these facts violate the Ohio

Sunshine Lav-v.

6, “Plaintiff Engle's resrimohy that she saw the three commissioners in an
office looking at an unidentified, stapled packet before the August 31, 2006 Board
meeting.” h
This is #rue, it must be accepted as truthful by the Court, because it was not rebutted or
denied by the defendants during the hearing. The defendants had every opportunity to refute,
contradict or explain what they were talking about, but they did not and could not testify under

oath that the meeting and the discussion as described, did not occur.

(g)  Plaintiff Engle's festimony that she heard Commissioner Nutter refer to
some Option B while examining the stapled sheet.”

Again, this is a true statement. ‘It must be accepted by the court as truthful, because it
was not rebutted or denied by the defendants during the hearing. The defendants had every
opportunity to refute, contradict or explain what they were talking about, but they did not and
could. not testify under oath that the meeting and the discussion as described, did not occur.

(h)  Numerous witnesses’ testimony that the Commissioners' August 31, 2006

approval of Commissioner Nutter's 15 Year Plan was made with litile or no
discussion that date.”
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This statement of fact is frue and uncontested. The fact that the 15 Year Plan was first
disclosed to the public during the August 31, 2006 public meetjng, and the fact that thére was no
discussion or debate about the Plan, during the meeting, prior to its vote, can only lead to the
reasonable inference that the three (3) Commissioners had discussed, deliberated and acceptedv
the Plan, prepared the Resolution adopting the Plan, and inclﬁded the passage of the Resolution
adopting the 15 Year Plan at least 24 hours prior to the public meeting, because the Agenda was
given to the media on August 15, 2006. It is important for the Court to note that the Tiffin
newspaper, the Advertiser Tribune, with the Agendé was published and made available to the
public just a few hours before the public meeting. |

The defendants claim the following evidence is missiﬁg from the hearing:

(a)  Commissioner Nutter's two August 2006 e-mails led to any deliberations
with any other Commissioner regarding his 15 vear plan before August 31, 2006.

First, the plan states in writing that it is nof Commissioner Nutter's plan, because it was
prepared by all three (3) Commissioners. The term deliberations includes a broad range of
| conduct and activity. Commissioner Nutter‘ communicated first when he aéked the other two (2)
Commissioners to respond back him on both occasions. Each time there was a response in one
form or another (comment or silence), there was a diséuésion (changed were made) and an
exchange of information between two (2) of the three (3) (majority) of the Board members. As
the Court knows, the Commissioners did not rebut or deny the testhﬁony of Rayella Engle about

the August 31, 2006 private meeting.

(b) “That Commissioner Sauber deliberated with anyone in private regarding
the 15 year plan.”

This statement ignores the existence of the cover sheet to the 15 Year Plan that plainly
states the Plan was prepared in part by Commissioner Sauber, the e-mails, the fact that

Commissioner Sauber was not included in the third and fourth e-mails, and that he was seen |
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privately discussing Option B with the other two commissioners prior to the August 31, 2006
public meeting. He did not take the stand and rebut or deny the testimony of Rayella Engle.
Commissjoner Sauber’s conduct violates the Ohio Sunshine Law.

{c)  “Whether Commissioner Nutter was holding the 15 Year Plan when
Plaintiff Engle walked by their offices.”

This accepted true fact could have been refuted or denied by either Commissioner Nutter
or Commissioner Sauber had they chose to do so. Clearly, their absence from the witness stand
and ;heir decision not to rebut or deny the testimoriy of Rayella Engle can only lead to one
reasonable inference. The meeting, their deliberations and discussions occurred exactly as
Rayella Engle testified. They could not under oath deny her testimony.

{d) “That Commissioner Nutter said anything other than Option B as alleged
by plaintiff Engle.” '

Apgain, neither Commissioner Nutter nor Commissioner Sauber testified on rebuttal or
denied the observations of Rayella Engle. The fact that all three Commissioners were in the
room together prior to the August 31, 2006 meeting discussing Option B is a true, not rebutted

| fact. The only logical inference to be drawn from that fact is that they were discussing the 15
Year Plan, the Resolution and their decision to select Option B, which called for the demolition
of the 1884, Seneca Coﬁnty Courthouse. If they were not discussing public‘business, Option B
ts the 15 Year Plan or some other non-public matter, they csuld easily have taken the stand and

explained their meeting. They could not and they did not.

The defendants rely upon the case of Haverkos vs. Northwest Local School District
Board of Education, 2005-Ohio-3489 for ths proposition that e-mails cannot be considered as
discussions under the Ohio Sunshine Law. This position is not even rational. This Very narrow
court decision revolved around one e-mail, which sent a suggestion to members of a committee.

The facts that distinguish this case from the case at bar are that the one e-mail sent in the
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Haverkos case did not ask for a review of any documents. It did not ask for any changes and it
did not ask for a response (“Let me know” or “get to me™) in return. That case does not.stand for
the proposition that all e-mails may not be considered to violate Ohio's open meeting laws. That
statement made by the defendants is simply not accurate, |

As this Court well knows, people quite often communicate by e-mail -more than they do
i)y letter or by telephone, because of the ease of access to the addressee and delivery of the e-
mail.

The defendants claim that even if there was a violation of the Ohio Sunshine Law on
August 31, 2006, that vislaﬁon of law should not have any effect on subsequent decis_ions,
especially June 25, 2007, when the Boa;d made another decision (the same one announced on
Aungust 31, 2066) ‘followmg Option B of the 15 Year Plan to demolish the Courthouse. The
Court has in its possession, the DVD (official minutes) of the June 25,2007 meeting of the
Commissioners, and the Court need only review that DVD to learn that the statements made by
the defendants on page 7 of their Closing Brief, that “they entertained public comment and
engaged in open discussion amongst themselves before the two-to-one vote that the Courthouse
should be demolished,” is sfmply not true. The Board did not entertain any public comment, in
fact, the disk will show that there was no public comment allowed and that they did not engage
in open discussion among themselves other than a few brief comments before taking the vote.
The DVD, official minutes of the June 25, 2007 public meeting, becomes mysteriously defective
and silent when Commissioner Bridinger begins speaking abput his plan. Why when the
remainder of the DVD appears and plays without defect, is Commissioner Bridinger’s

presentation not recorded properly?
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A most interesting fact in defendants’ Brief, on page 7 filed with this Court on August 13,
~ 2007, they indicate that the Board had already voted to approve the bid package and begin the
environmental studies on the Courthouse. Even though this is not reflected in the record of this
case, the Advertiser-Tribune reported that the decision to approve the bid package was made
on August 13, 2007, the day before the Commissioners actually voted in public on August 14,
2007 to approve the bid package and begin the environmental studies on the Courthouse. It is
obvious that the defendants told their counsel what their decision would be before they actually
acted in public session to approve the bid package and begin environmental studies on the
courthouse. Questions thus now arise related to when exactly and how did the Board discuss,
deliberate and decide this public business and convey that information to their counsel before
they announced their decision in public. |

This Court must remember and acknowledge that the course of conduct set in motion by
the Board for demolition of the Seneca County Courthouse occurred prior to the August 31,
2006 meeting and was simply ratified duﬁng the public meeting. Are the defendants to be
permitted to continue on a secretive and surreptitious course of conduct, merely annouﬁcing their
ﬁﬁvately made decisions in public meetings, or will Seneca County government have the
transparency required by the Ohio Suﬁshinc Law so that the people of Seneca County will have
access to the discussions, deliberations and rationale for the decisions made by the Board?
Clearly, the Ohio Legislature has said that if the Board does not comply with the Ohio Sunshine
Law and conduct their discussions and deliberations and make tﬁeir decisions in public Iﬁeetings,

then those decisions that result therefrom are absolutely void.
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SUMMARY

This motion for a temporary preliminary injunction asks the Court to maintain the status
quo between the plaintiffs and the defendants for a brief pertod of time until the various Courts
of Ohio can fully resolve all of the issues in this case on the merits. To date, the two causes of
action that have been dismissed on procedural grounds, and the remaining testimony about
potential violations of the Ohio Sunshine Law all give rise to and support the issuance of the
preliminary injunction. The short length of time the plaintiffs are requesting will extend the life
of this 123 year-young “Grand Old Lady,” and allow this litigation to proceed in a orderly
manner.

To obtain a preliminary injunction, the plaintiffs in this case must show, and they have
shown, first, that there is a likelthood of prevailing upon fhe merits of their claim that the Board
has violated the Ohio Sunshine Law. Even if the Court is not convinced at this stage of the
proceedings that the plaintiffs will ultimately prevail at ﬁial, when the Court applies the inverse
variability standard to the “likelihood of success™ versus the “magnitude of the irreparable
harm,” the flexible stan&ards in thel law of equity weigh heavily in favor of granting the
preliminary injunction. The opportunity for continued discovery of e-mails and drafts that were
not produced by the defendants, even though requested, can only lead to the conclusion that a
preliminary injunction is eminently appropriaie in the circumstances of this case,

Second, the plaintiffs have also demonstrated that they will suffer irreparable injury if the |
injunction is not granted. This cause of action broughft by the State of Ohio on behalf of the six
named plaintiffs to prevent the destruction of our historic 1884 Seneca County Courthouse
clearly establishes the irreparable injury that is about to occur if not temporarily stopped by this

Court.
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Third, there is absolutely no evidence in the record or any inferences that can be drawn
from evidence in the record that would indicate that any parties will be unjustifiably harmed if
the injunction is granted. Fourth and finally, the plaintiffs have shown that the public interest
will be served by the injunction. As the Court knows the renovation, restoration and/or
destruction of the 1884 Seneca County Courthouse has been the topfc of widespread press and
television coverage, publi.c debate, and of great interest to all of thf; people in Seneca County,
Ohio who will ultimately béar the burden of paying for the course of action chosen by the Board.

Without question th;dt plaintiffs have met their burden to satisfy the Court and established
a basts for issuing a temporary preliminary injunction.

In order to show a violation of the Ohio Sunshine Law, which entitles the plaintiffs to a
preli;liinary injunction, the plaintiﬁ's ﬁust show that prearranged discussions of public business
by the public body'in question .were conducted by a majority of public body’s members.
Without restating or reiterating the evidence in this case, and the absence of any evidence to the
contrary by the Board, the record is abundantly clear and convincing that viclations of the Ohio
Sunshine Law have been committed, and that perhaps two (2) of the three (3) Commissioners
realized at the time that they were violating the Ohio Sunshine Law.

Since the plaintiffs have estﬁﬁlished sufficient evidence to demonstrate a violation of the
Ohio Sunshine Law, and since they have satisfied the elements necessary for the issnance of a
preliminary injunction, the plainﬁffs are asking this Court to exerci.se its discretion, make a
reasonable decision that prevents a travesty like none other ever visited upon Seneca County,
without harming any individuals and serving the public interest by granting a temporary
preliminary injunction. No harm can come from issuing the preliminary injunction and

irreparable, unpardonable harm will occur if the injunction is not issued. No one will be able to
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repair the damage done by destruction of the 1884 Seneca County Courthouse. ‘Once it is gone

it is gone forever. A brief respite from this chaos, created by this Board’s action, will serve
everyone's best interests.

We believe this Court will not allow one (1) single-minded commissioner (2-1 vote) to

deterrnine the destiny of this historic Courthouse, this city, and this county, before all of the legal

issues in this case are fully resolved.

Re lly submitted,

Johif. Bargd (0018295) 4
Coyhsel for Plaintiffs

CERTIFICATE OF SERVICE

I hereby certify that a true copy of the foregoing was served electronically by e-mail on
July 29, 2007 upon:

Judge Charles S. Wittenberg, cwitt841@yahoo.com

Kenneth Egbert, Jr., Seneca County Prosecuting Attorney, 71 S. Washington St., Suite E
Tiffin, OH 44883, kegbert@senecapros.org.

Mark Landes, 250 East Broad Street, Suite 900, Columbus Ohlo 43215,
marklandes@isaacbrant.com:

Mark Troutman, 250 East Broad Street, Suite 900, Columbus, Ohio 43215,

marktroutman@isaacbrant.com. M
| Joffn T, Barga (0618295)
for Plaintiffs

B

i

{
SV
e

pUAE) lr_}, .
Qe
6G € Ha 023 us
{i

GiHD ALHA

e



-
Aug-13-T0

-

R—

IN THE COURT OF COMMON PLEAS

SENECA COUNTY, OHIO
=z,
STATE OF OMIO ex rel. NANCY L. COOK, S
eral., oo
Plainiffs-Reélators, : CASENQ. 07CV0271  *#

v. . JUDGE WITTENBERG

SENECA COUNTY BOARD OF
COMMISSIONERS, e al,,

Defendants-Respondents.

POST-PRELIMINARY TNJUNCTION HEARING BRIEF OF ALL RESPONDENTS

After hearing the evidence and reviewing the law, this Court should not issue the

preliminary injunction requested by plaintiffs enjoining all actions of the Comunissioners related

1o the former Seneca County courthouse.! The Plaintiffs-Relators (“Cook™) have only

‘established inferences upon inferences to argue in support of their imjunction. They have

established no violations of Ohio’s pui;lic meetings laws.” Without evidence to support any
likelihood of success on Coolk’s claims, this Court should deny Cook’s request for a preliminary
injuncrion becat.lse she has failed to meet her burden.
L NOIMPROPER DELIBERATIONS HAVE BEEN SHOWN

| This Court should.deny Cook’s request for a prelimina:y injunction regarding the former

Seneca County Courthouse because the evidence fails to establish that any improper

‘ Plzintiffs have asked this Court broadly to interfere with the Baard's work as follows: s} making any final

determinetion regarding the partial or complete demolition of the Seneca County Courthouse; b) purchasing, selling .
oe coestructiag any buildings on 'and that will have any impact on any decision about the [uture of the cxisting -
cotrthouse; ©f allowing any further wasts of the Courthouse &nd the Seneca County Law Library ... (Plamni{fs’
Response 10 Defendants' Omaibus Fillog end Hearing Brief, p. 1),

: The Commissioners reserve the right to file a Reply brief if other issues are briefed by Cools, by e Court's

" leave. By the close of the preliminary injunction hearing, plantilfs admitted that the only issue remaining was the

open meetings claims. As such, the Commissioners have specifically limited their brief 1o that i lssue

I_%aeﬁby. certify this is a true copy of the

ODMAG R WISEBLOTIONE L M’ﬂf@- &f‘ﬂﬁ‘rlﬂ’myiﬂfﬁce
this.{ 1 >day of 2007,
Mary K. Ward Clerk Co

on Pleq Court_
il Qi oy Sepcs T, O
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deliberations occurred.  This Court should only issue a preliminary injunction if Cook has
cstablished a substantial likelihood of success on the merits, which she has pot. Cook’s
arguments are mere inferences that some deliberations may have occurred before the August 31 ,
2006 Board meeting. The fact that the Comimissioners deliberated little, if at all, on Aungust 31,
2006 establishes nothing.
o The plan was a summary of a stndy done by Stilson, a plan in the public for months and
discussed repeatedly by the Commissioners in public.
+ The issue of the courthouse had been in the public discourse for many years,
« The Augusf- 31 wvote waé to set a bluepn'nt‘ for ﬁxture public actiong toward the
replacement of the former courthouse. Some of these ﬁctions are yel to occr.
Plaimtiff Engle’s testimony that she saw Commissioner Nuiter holding a sheet of paper
snd referencing “Option B” does not support Cook’s claims either. She did not testify regarding

any additional conversations that she heard. As shown below, deliberation requires discussion.

The term “deliberation” has specific legal meaning under Ohio law. A ‘‘deliberation™ 15
lhg weighing and examination of reasons for and against a particular course of action.
Pietutowski v. South Cent. Ohio Educ. Servs. Ctr. Governing Bd. (4"‘ Dist. 2005), 161 Chio
App.3d 372, 379, 830 N.E.2d 423; Theile v. Harris (June 11, 1986), Case No. C-360103, 1986
WL 651;1, at *5. “Delberations invélve a decisional analysis, i.e., an exchange of views on the
facts in an attempt to reach a decision,” Piekutowski, 161 Ohio App.3d at 379, 530 N.E.2d 423
(emphas‘is added). In Piefaiowski, the board members had a closed door “free-for-all” that

resulted in each member giving their opinion (voting) regarding a particular course ol action. /d.

COBMALRFWISEMBLT_DOM.IBLT_PO.IBLT Drcument Lidory:121947.1
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at 379. The Court upheld the lower court’s finding that those actions violated the law. Id. at

385. There 1s no such evidence here.
The Fourth District Court of Appeals has defined deliberations in the [ollowing manner.

a public body deliberates upon official business after it has obtained the relevant
and salient facts necessary to reach a correct, proper, prudent and responsible
decision. We hold that after a public body has obtained the facts, it deliberares by
thoroughly discussing all of the factors involved, carefully weighing the positve
factors against the negative factors, cautiously considering the ramifications of its
proposed aclion, and gradually arriving at 2 proper decision which reflects this
legislative process.
Theile, 1996 WL at *3 (emplases not added). As such, “deliberation” requires more than merely -
] passing 2 document around for review before a meeting.
Deliberations do not inciude fact-finding ot informational sessions. Springfield Local
Sch. Dist. Bd. of Educ, v. Olio Ass'n of Pub. Sch. Empl. Local 530 (9" Dist. 1995), 106 Ohio

App.Ad 855, 864, 667 N.E.2d 458, "Question-and-answer sessions between board members and

other persons who are not public officials do not constitute “deliberations” unless a majority of

the board members also entertain 2 discussion of public_business with one another.” fd.

(emphasis added). As a tesult, the law permits the Commissioners 1o engage in fact-finding
scssions outside their open meetings so long as deliberations do not occur in private, After four

" days of testimony, Cook has failed to establish any ex.amples of private deliberations.
Even if an improper deliberation is established, which has not occurred, it must have also
caused the public action taken after an improper delihe_ratiﬁn. Greene Cm;my Guidance Cur. v.
Greene-Clinton Comm. Mente! Health Bd. (2™ Dist. 1984}, 19 Ohio App.3d 1, 5,-482 NE.2d
- 982, In the Greene case, the Court analyzed this part of the test closely because public
discussion on same? issue discussed i private had occurred for more than two years. fd at 3.
The public body extensively discussed the issues and went around the room 1o get a straw poil of

3
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(he opinions of all of its members. Jd. -The Court found the “siraw polls™ to be improper

deliberations. Jd. Apain, Cook has failed to establish any evidence of such act:ons here.

The evidence in this proceeding amounts 1o the following:

Years of public deliberation, debate, and an election on what to do with the
former courthouse.

Commissioner Nutter’s August 8, 2006 and August 28, 2006 emails wherein he
forwarded his 15-year plan to the other Cormmissioners, which consisted manly
of verbatim language from a report to the Commissioners nearly three months
carlier; ‘

Commissioner Sauber’s testimony that he never discussed the plan wilh
Commissioner Nutter before approving it at the Board’s August 31, 2006 open
meeting; o :

Commissioner Nufter’s testimony that the only changes he made were minor -

grammatical changes, such as the misspelling of former Comumissioner Schock’s
name; :

Commissioner Nutter’s testimony, repeated numerous times at the heanng, that
“we have never had any improper deliberations;” :

Plainuiff Engle’s testimony that she saw the three Commissioners in an office
looking at an umidentified, stapled packet before the August 31, 2006 Board
meeting; ' '

' Plaintiff Engle’s testimoay that she heard Commissioner Nutter refer o some

Option B” while examining the-stapled sheet; and,

numerous witnesses’ testimony that the Commissioners’ August 31, 2006
approval of Commissioner Nutter’s 15-year plan was made with listle or no
discussion that date.

Based upon this evidence, no improper deliberations have been shown.

Nuwmerous things are missing from Cock’s evidence that she will attempt to infer from

the Facts. Despite her effouts, Cook lacks the following information to prove by clear and

convincing evidence her entitlement to an injunciion:

CIBMAWGRFWISEUBLT _DOM.IBLT_POLISLT Duciaticht |Iheary 221507.1
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e that Commissioner Nutter's two August 2006 emails led to any deliberations with
any other Commissioner regarding his 15-year plan before August 31, 2006;

¢ that Commissioner Sauber deliberated with anyone in private regarding the 15-
year pllan;

» whether Commissioner Nutter was holding the 15-year plan when Plaintiff Engle
walked by their offices; and,

o {hat Comumissioner Nutter said anything other than “Option B,” as alleged by
Plaintiff Engle.

When teviewing CoolC’s evidentiary deficiencies, Cook lacks any supporl that the
Cornmissioners deliberated before August 31, 2006. Even with Plainuff Engle’s restimony,
Cool has no basis 1o establish thar the Commissioners were looking at Commissioner Nutter’s

reporl. More importantly, Plaintiff Engle never testified that she neard any reference to anvihing

other than “Option B.” In itself, this fails to establish that any improper deliberations took place.

As such, Cook lacks any evidence of the Cormumissioners’ alleged wrongdoing.

Commrissioner Nutter’s email does pot even implicate Ohio’s public meetings law. See
Haverkos v. Northwest Loc. Sch. Dist. Bd. of Educ., 2005-Ohio-3489 .(at‘tsc]ied hereto as Exlubit
A). ln Haverkos, one schoo) board member emailed other board members about considenng a
response to a. newspaper article criﬁciiing the school board. fd at 1. No board member

- responded. Jd, Another board member drafted a response to the article. fd. The letter was read
al the mecting before all board members signed it. 74 Applicable to this case, the Court
conclnded that the email did not violate open meetings laws in part because it failed 1o meet the
pregrrangement reqUirenient necessary fpr an open meetings law violations. Jd. at 7.

The Haverkos case went further and declared all emails inapplicable 10 Ohio’s open

meeting laws. 4. at 9. The Court determined that the email was not a “discussion” because il

SO ATAG WIS LT _D0M lm.'r_u-o LT Cunstennr Labawy 321062.9
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was one email to others withoul any responses or counter-responses. fed. In addition, the Court
analyzed law from other junsdictions to conclude ﬂxat Ohio law does not include emails as part
of open meetings law. Jd Even in jurisdictions where emails are explicitly subject 10 open
meetings laws, the mere sending of an email is not a “meeting” because members must
collectively intend to meet to conduct formal business. fd. As a result, the Haverkos case makes
Comimissioner Nutter’s emails imrelevant to this Court’s apalysis- because they _- are either
inapplicable 10 open meetings law and do not constitute meetings or discussions.

Aflter reviewin g all of the‘evidence, this Court may only come ta ‘the conclusion that the
public decisions of the Commissioners are valid. The evidence failed to establish that any
imﬁmpef deliberations occwred. Cook's thin evidence and a string of hoped-for inferences do
not meet Cook’s burden in showing substantial likelihcod of success on the merits. As such, thig
Court should deny her preliminary injunction request.

1. POST-AUGUST 31; 2006 COURTHOUSE DECISIONS ARE VALID

The Commissioners’ current course towards demolition of the former Seneca County
Courthouse should not be undone by this Court, even if it finds that some actions were improper
on August 31, 2006. As the uncontested evidence established, the 15-year plan adopted on that
date 15 a “roadmap” from which the Commissioners have strayed already. It was not a 1lece§smy
vote for the replacement of the courthouse and so it-shﬁulcl not invalidate Future decisions- that
are independent of it. Even 1f a technical violation is shown on August 31, and a review of that
decision could be invalidated, the Commissioners would have remedied that numerous times
over, On T uﬁe 23, 2007, the Commissioners requested a bid package from a contractor so tha
the demolition project could go out for bid. The Comumissioners approved the bid package on

- August 0, 2007 so that they could proceed with getting bids for the work in the near future. As

6
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this Cowt’s questions at the hea_rlng'l".ccognized, the Commissioners still must corﬁract with 2
company to actually demolish thé courthouse. As such, this Court should not issue a preliminary
im_junciion regarding the former Seneca County courthouse because ap invalidat'ioﬁ of the August
31, 2006 resolufion would not affect current and future decisions-.

On June 25, 2007, the Coﬁxmissioners met and decided in 1'.:l. 2-1 vote thai the courthouse

should be demolished. At that meeting, the Commissioners did all of the following:

» lisiened to an Qstimatio11 of the costs of various options for the comthouse,

» | eﬁtertained public comment;

» engagedin open.discussion amongst themsglves; and,

» Commuissioners Nutter and Sauber voled in favor of going forward with a
manual so that demolition of the courthouse could be properly bid in
accordance with Olio law. :

Since that date, the Commnissioners have made numerous additional public decisions regarding
the courthouse. |

More recently, the Commissioners voted to approve thé bid package and begin

environmental studies ou the courthouse. Numerous courthouse decisions é.rr: vet 1o come,
including the decision that Commissioner Nutter testified would mean “no turming béck”—
approval éf a conlract for the dg]ﬂQlition the former Seneca County courthouse. The decision to
contract for the demolition of the courthouse is yet. t0 come and requires a separate, {ormal
tesolution by the Board. As such, Cook has not established that any actions, let alone futures
actions, should be invalidated or enjoined by this Coust.

A close reading of R.C. 121.22(H) is required for_ this case. Tt provides:

(a} resolution, rule, or formal action of any kind is invalid unless adopled in an
open meeting of the public body. A resolution, tule, or formal action -adopted in

7
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an open meeting that results from deliberations in a2 meeting not open to the public
is invalid unless the deliberations were for a purpose specifically authorized. in
division (G) of this section and conducted at an executive session held in

comphiance with this sectiom.
While this statute o akes the formal action invalid if discussed in an impréper meeting, it does
not zmdlshould not prevent the public body from ever acting on that issue. To do so would
iterminably cripple 2 public body’s ability to do business for a technical violation. In [fact, the
auﬁmrity desling with invalidation of decisions deals with situations in which distinct resolutions
are invalidated, not a series of resolutions subscquenﬁy enacted by the public body. Therefore,
all of the Commissioners’ subsequent resolutions should not be invalidated under any of this
authonty.

[f this Court remains concerned with the August 31, 2006 events, the Conmissior;ers’
aciions subsequent to the Auguét 31, 2006 decision have cured their actions that date inany timcs
over. Some of ﬂlle cases regarding this issue are as follows, despite their minimal relevancy:

e Beisel v. Monroe Cty. Bd. of Educ, (Aug. 29, 1990), Case No. CA-67§, 1990 WL
125485—This case held that a Court may award an mjunction regardless of the
public body’s subsequent attempt to cure the violation. fd. at 2. However, the
Court held that the public body’s actions were cured by a subsequent public
discussion on an issue, despite prior improper discussions in executive session,
Jd. This case has little important because the Commissioners’ decision to raze the
courthouse involves maore than the Aungust 31, 2006 acceprance of the 15-year

plan.

v State ex rel. Cincinnari Enguirer v. Hamifion Co. Comm 'rs (Apr. 26, 2002), Case
No. C-010605, 2002 WL 727023—The Court observed that the remedy for
Sunshine Law violations is to order the resulting resolution invalid and order the
public body to re-deliberate.® Jd. at 1. With regard to Cook’s allegations, the
courthouse plans can go forward without the 15-year plan. In addmion, the
Commissioners have already deliberated on subsequent 1ssues and made

! See zlso Theile v. Harris (June 11, 1986), Case No. C-860103, 1686 WL 6514, a1 *6 (refusing 1o nvelidare

farmal action 1aken in public because of prior investigatory sessioas, even if “famous™ vinlations are found):

Kuhlman v, Vill. of Leipsic (Mar. 27, 1995), 1995 WL 141528, at *3 {allowing a decision made in an open mceting

witl public discussion o stand, even if prior closed meeting may have began the discussion). ‘
g
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rumerous decisions so that nothing would be left for the Court to remedy. None
of these subsequent decisions have been challenged by Cook.

«  Ganneu Satellite Info. Network v. Chillicothe City Sch. Dist. Bd. of Educ. (1988},
41 Ohio App.3d 218, 221, 534 N.E.2d 1239—The Court held that a technical
violaion of rules providing for exccutive session could not be cured by
subsequent discussion in an open meeting. The Court never provided that
invalidation is necessary if formal action is subsequently taken in accordance with
the open meetings act, as occurred here, especially when different resolutions
have been passed.

e M.F Waste Ventures, Inc. v. Amanda Twp. Bd. of Trustees (Feb. 12, 1988), Case

No. 1-87-46, 1988 WL 17731—The Third Diswict held that adoption of

resolutions discussed in improper meetings were invalid. /d at 4. However, the

Court never discussed whether fall deliberations took place on these issues w

subsequent meetings and their potential effect. This case also never discussed

whether subsequent separate and distinct resolutions should be invalidated. As

such, it sheuld not forever preclude the Commissioners from making any

decisions with regard to the former Seneca County courthouse.

Here, the Commissioners openly met dozens of times since August 31, 2006 and have.
fuken several affirmative steps to proceed 1o the demolition of the courthouse. As Commissioner
Nutrer testified, the 15-vear plan is a roadmap and not the final act to replace the courthouse.
Otherwise, the Commissioners would not need to meet openly and have the opportunily 1o
debate everything they have since August 31, 2006. Future decisions such as choosing a
demolition contractor would be unnecessary. Post-August 31, 2006 actions are yet to be
chatlenped by Cook. Future actions cannot be challenged yet. No evidence supporis that any of
these should be invalidated.

This Court should not extend any of the cases above to prevent the Commissioners from
acting on the courthouse indefinitely. This caselaw pertains only to individual resolutions
challenged by the relators in those cases. Even if the August 31, 2006 decision is invalidated, the
law cannot be construed to make the courthouse forever “untouchable”™ As such, this Court
should not issue a preliminary injunction against the Commissioners.

9
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(Il NO MINIMUM DELIBERATION REQUIREMENT EXISTS
This Court should deny Cook’s request for a preliminary injunclion hecause the Open
Meetings Act does not mandate the amount of deliberation needed before the Comrmissioners

vole on a topic.?

There 15 no authority to support minimuﬁ deliberation requirements i Qhio
law. Therefore, this Court should not invalidate the Commissioners’ approval of the 15-year
plan on August 31, 2006 because the Commissioner did not discuss the plan beforehand.

While no authority exists to support minimum deliberation requiremenis, significant
zuthority exists to aftow public bodies to determine the manner in which they run their
procecdings. Public bodies may use theirpm: discretion in delenmintng a voting method. Sraze

ex rel. Roberts v. Snyder (1948), 149 O]ﬁio St. 333, 78 N.E.2d 716. The Open Meetings Act does
riol require a “roll call” vote, except before adjournment into execative session. R.C. ]2.1 22{G).
Numerous sﬁch examples may -bc found in caselaw. Therefore, this Court sheuld not order any
nijunciive relief with regard to Cook’s arguments that the Commissioners did not sﬁfﬁéiently
deliberate on August 31, 2006.

IV, THE PUBLIC COMMENT AT OPEN MEETINGS IS NOT REQUIRED FOR
LEGITIMATE DECISIONS

Ths Court should not grant Cook’s request fdr a Iirc]iminary injuncrion on the Easis tﬁat
the Board does not allow citizerns 0 speak infintely at its meetings. R.C. 121.22 never affords
the public the right to comment at public meetings. In Qhio, the law protects a citizen’s
opportunity 1o attend a public meeting but not the right to be heard at that meeting. See Black v.

Mecca Tshp. Bd. of Trustees (11" Dist, 1993), 91 Ohio App.3d 351, 356, 632 N.E.2d 923;

! Aay potential chims of this nature should also be construed to be another way of arguing Cook’s fiduciary
duty cleims, which were dismissed by this Court on August 5, 2007,

10
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Forman v, Blaser (3% Dfst. 1988), 1988 WL 87146, at *3. The Commissioners have never
closed its doors for one of its regularly-held meetings.

Cook has néither alleged nor Establishcd any tnstance wherein her right to altend a
mecting was denied. The Commissioners allow public comment at their meetings, but they may
[t the d]'scussi.on to maintain order and efficiency. Cook’s complaints of this nature have no - -
basts in law and should not be considered by the Court in ruling upon her request for a
preliminary injunction. As such, this Court should deny Cook’s preliminary injunction request.
V.— CONCLUSION |

No basis in fact of law exists to supplant the validly-made decisions by the Defendants-
Respondents made in numerous open meetings after lively public debate. When considening this
legal authority and the evidence, this Court should deny the Plaintiffs—ReIgtors’ request for a
preliminary injunction. |

Respectfully submitted,
e e
Mark Langeé (0027227)
marklapdes@isaacbrant.com
Mark H. Troutman (0076390)

marktroutman(@jisaacbrant.com

IsaaC, BRANT, LEDMAN & TEETOR, LLP
250 East Broad Swreet, Suite 900
Colurmbus, Ohio 43215 -

614-221-212 (telephone)

614-365-9526 (facsimile)

Counsel for the Defendants-Respondents

11

RSAGAEW IS AIBLY_IBUMAIRLT_AO 1BLT Mocwncns Lities:331907.1



hug-13-07 01 :4dpm From-lsaac, BranL?Ls;Irﬁan & Teetor E143658518 _ T-904 P.013/013 F-804

- T
i

CERTIFICATE OF SERVICE
I certify that a copy of the foregoing was served by regular U.S. Mail and email, postage
“prepaid, on August 13, 2007 to the following:

John T. Barga, Esqg.
bargslaw{@rohio.com

Eleanor J. Anderson, Esq.
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120 Jefferson Street
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Counsel for the Plaintiffs-Relators

Mark Landes (0027227}
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IN THE COURT OF COMMON PLEAS
SENECA COUNTY, OHIO

State of Ohio, ex rel., * Case No. 07 CV 0271
" Naricy L. Cook, et al.

*

Judge Charles 8. Wittenberg

Plaintiffs
Tk
vs. PRELIMINARY INJUNCTION
* POST HEARING BRIEF AND
Seneca County Board of - CLOSING ARGUMENT OF
Commissioners, et al. * PLAINTIFFS
Defendants * q

“It is the time for all of us to decide who we are.”

Les Miserables, Victor Hugo.

Are we to be remembered as a people who stood silently by as our rich heritage, the
blood, sweat and tears of our proud ancestors, represented by the historic 1884 Seneca Cbunty
Courthouse is-destroyed by a vote of one (1) single-minded pérson,

. . ‘

Are we to be remembered as a humble group that succeeded by enforcing the law and
building a consensus of the people of Seneca County, united in purpdse, proud of our culture,
and our historic Courthouse that represents our Constitutions, our way of life, and the freedoms
we all cherish. |

This Court, the plaintiffs and the decision on plaintiffs’ request for a preliminary
injunction are the only things standing between our 1884 historic Seneca County Courthouse and
the smgle-mﬁded horrific wrecking ball of doom. The magnitude of this temporary decision is
gfeater than any other event in Seneca County for generations past, or yet to come. The

decisions about the fate of the Seneca County Courthouse will travel the path where civic duty

C:ABI401Shares\Documents\jth\Courthouse. Closing.doe  jiblcrh
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The Ohio Sunshine Law is designed and intended to allow the people of Seneca County
to watch and listen as their public officials take formal action on public issues, so that the public
will understand the rationale for the Board’s decisions and the deliberations undertaken by these
public figures prior to any formal action being taken. In this case, the formal decision, the
passage of the Resolution to adopt the 15 Year Plan and demolish thé 1884 Seneca County
Courthouse was made in private prior to the public pronouncement of their private decision
during the August 31, 2006 public meeting,

The public presentation, passage and adoption of the Resolution of the 15 Year Plan was
a foregone conclusion and a slam dunk for the Commissioners before they walked in to the
- public meeting room on August 31, 2006. |

The e-mails, the drafts, the comments and other decisions made privately by the
Commissioners prior to the August 31, 2006 public meeting clearly demonstrate a callous
disregard for the spirit, purpose and intent of the Ohic Sunshine Law. The intentional cloak of
secrecy thrown over the private communications and discussions by the Board defeats the spirit
and the expressed intent of the Ohio Legislature when it passed R.C. 121.22. Two of these
Commissioners should be ashamed of the fact that they kept this infqnnation from the publi;:,
and adopted a plaﬁ to demolish the Courthouse, not based upon the public studies but plans and
discussions that took place in private.

The seminal action taken by the Board, which precipitated a series of events including
the August 31, 2006 Resolution, the adoption of the 15 Year Plan and the June 25, 2007
Resolution to demeolish the existing 1884 Seneca County Courthouse ignored public opinion,
prior action of the Board, advice of experts and even the final recommendations of MKC and

Associates (MKC). The Board’s course of conduct was sef in motion privately, prior to the
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August 31, 2006 meeting, which has led to the MKC services, the preparation of a demolition
bid package, are all void because the seminal decisions made privately prior to the August 31,
2006 public meeting were made in violation of R.C. 121.22.
THE EVIDENCE
What do we know from the testimony and documents I;roduced at the hearing?
Tanya Hemmer and Lucinda Keller testified as follows:
(a) the Resolution adopting the 15 Year Plan was approved at least 24 hours
before the August 31, 2006 public meeting, and before the Agenda was prepared and

delivered to the newspapers,

(b)  the Agenda for the August 31, 2006 public meeting was made available to
the public via newspapers just hours before the public meeting,

(©) the Agenda announced that a Resolution would be adopted ﬁat
incorporated a 15 Year Plan,

(d) neither the Resolution nor the 15 Year Plan were read out loud or
presented to the public in written form prior to the Board voﬁng on the Resolution in the

-August 31, 2006 public meeting,

(e)’ the Board conducted no public debate or deliberations on the Resolution
or the 15 Year Plan during the August 31, 2006 meeting before the Resolution was
adopted,

6] the public was not shown a copy of the Resolution or the 15 Year Plan

during the August 31, 2006 meeting prior to the vote on the Resolution,
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(g)  the presentation of the Resolution and the 15 Year Plan and the unanimous
adoption of the Resolution during the August 31, 2006 meeting lasted just a couple of
minutes,

{(h) Lucinda Keller delegated her responéibility to comply. with the subpoena
for e-mails to Tanya Hemmer, |

(i) Tanya Hemmer did not conduct a search of the computers in the
Commissioners' offices for e-mails related to the 15 Year Plan,
Commissioner David Sauber testified:

(a) he responded to the August 8, 2006 e-mail of Commissioner Nutter by
silent acquiescence, implying that he had no changes that he wished incorporated into the
plan,

()  he read,-and presumably deliberated on the Resolution and the 15 Year
Plan sometime prior to the August 31, 2006 public meeting,

(c) he did not discuss, debate or deliberate the Resolution or the 15 Year Plan
‘with either of the other Commissioners in the August 31, 2006 public meeting prior to the
vote on the Resolutién,

(d)  he voted on the Resolution and the 15 Year Plan without reading or
discussing the contents of either document with either of the other two (2)
Commissiopers_ prior to the Vote on the Resolution during the August 31, 2006 public
meeting,

(e)  the first time the Rgsolution or the 15 Year Plan was presented to the

public was during the August 31, 2006 public meeting,
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63 the passage of the Resolution and the adoption of the 15 Year Plan. set the
course of conducf for the Board, which calls for the demolition of the 1884 Seneca
County Courthouse,

(2)  he did not rebut the testimony of Rayella Engle, especially about her
observations of the Commissioners just prior to the August 31, 2006 public meeting.
Commissioner Ben Nutter testified as follows:

()~ be sent at least four (4) e-mails about the 15 Year Plan to Commissioner

Schock before the August 31, 2006 public meeting,

(b)  the first and second e-mails asked Commissioner Schock and

Commissioner Sauber to review the attached 15 Year Plan and “.gct'with me by

Monday for any changes.” |

(c)  he did not send the third and fourth e-mails to Commissioﬁer Sauber,

(d)  he specifically told the Commissioners that this is & “first rough draft,”

which was “not necessarily meant for public consumption,”

(e)  he actually was asking for feedback to see if they thought it was an

accurate summary of the Stilson Report,

@ on August 28, 2006 he sent a third and fourth e-mail to Commissioner
Schock, advising him that he had made the corrections and asking Commissioner
Schock to "let me know,” if these are presumably acceptable to Comimissioner
Schock,

(g2)  he hand-delivered a third and presumably the final draft of the 15 Year
‘Plan to Commissioners Schock and Sauber, privately in one of the

Commissioner's ofﬁc'es, just prior to the public meeting on August 31, 2006,
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(h)  he made corrections and changes to the drafts, presumably to satisfy
Commissioner Schock and Sauber, on or before presentation of the final draft just
prior to the August 31, 2006 meeting,
6] the first time the Resolution or the 15 Year Plan were presented to the
public was during the August 31, 2006 public meeting, after the Board had voted
on the Resolution that adopted the 15 Year Plan,
G) the Commissioners read, discussed and deliberated on the Resolution and
the 15 Year Plan before the vote and before it was presented to the public in the
August 31, 2006 public meeting,
(k)  the Board voted on the Resolution and the 15 Year Plan without reading,
discussing or otherwise presenting the documents to the public,
O he did not discuss, debate or deliberate the Resolution or the 15 Year Plan
with the other Commissioners in the August 31, 2006 public meeting prior to the
Vote for i)assage of the Resolution that adopted the 15 Year Plan,
(m) the passage of the Resolution that adopted the 15 Year Plan set the course
of conduct for the Board, which retjuires the demolition of the 1'8 84 Seneca
~ County Courthouse,

(n)  he did not rebut the testimony of Rayella Bnglé, especially about her
observations of the Commissioners just prior to the August 31, 2006 public
meeting,

The testimony of S. Rayella Engle is as follows:
(a)  onthe morning of August 31, 2006, one of her friends called the

Commissioners’ office to ask what was on the Agenda for that day’s public
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meetiﬁg and she was given initial responée that did not mention the Courthouse,
but when she specifically asked if the Courthouse was going to be a topic that
day, her friend was finally told yes,

(b)  she attended the public meeting of the Board held on August 31, 2006 in
the county Commissioners' public meeting room,

(¢}  prior to the August 31, 2006 public meeting, she twice passed a
Cbmmissioner’s office as she walked through the hallway from the waiting room
to the public meeting room,

(d)  on both occasions, she saw all three Commissioners in one of their offices
huddled around some papers,

(e)  she heard Commissioner Nuﬂter, discussing the papers with the other two
Commissioners, with specific reference to "option B," the optiﬁn that was selected
by the Commissioners When they passed the Resolution and adopted the 15 Year
Plan,

i) the first time as she was made aware that the 15 Year Plan had been
prepared by all three Commissioners and written ]gmy;Commissioner Nutter was
after the Resolution and the 15 Year Plan were adopted and presented to the
public in the August 31, 2006 meeting,

(8  neither the Resolution adopting the 15 Year Plan, nor the Plan itself was

read or presented to the public before the Resolution was adopted in the August

31, 2006 public meeting,
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(h)  the Board did not discuss, deliberate or debate the Resolution or the 15
Year Plan before the Resolution was unanimously adopted in the public meeting

on August 31, 2006,

@ the presentation, motion and unanimous adoption or passage of the
Resolution that adopfed the 15 Year Plan, lasted just a couple of minutes.

Ohio Sunshine Law
Public Meetings Act

121.22 Public meetings reads in part as follows:

(A) This section shall be liberally construed to require public officials to
take official action and to conduct all deliberations upon official
business only in open meetings . . . (emphasis added)

(B) As used in this section:

(2) "Meeting" means any prearranged discussion of the public business
of the public body by a majority of its members.

(C) All meetings of any public body are declared to be public meetings
open to the public at all times. A member of a public body shall be present
in person at 2 meeting open to the public to be considered present or to
vote at the meeting and for purposes of determining whether a quorum is
present at the meeting.

(H) A resolution, rule, or formal action of any kind is invalid unless
adopted in an open meeting of the public body. A resolution, rule, or
formal action adopted in an open meeting that results from deliberations
in a meeting not open to the public is invalid unless the deliberations
were for a purpose specifically authorized in division (G) or (J) of this
section and conducted at an executive session held in compliance with this
section. A resolution, rule, or formal action adopted in an open meeting is
invalid if the public body that adopted the resolution, rule, or formal action
violated division (F) of this section. ‘

R.C. 121.22(C), which is written in clear, plain language, provides in pertinent part that
all meetings of any public body are declared to be public meetings open to the public at all times.

Open meetings of any public body are mandated by the legislature's unequivocal adoption of the
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Sunshine Law as a matter of public policy. This is the rule. A violation of the Sunshine Law
cannot be "cured" by subsequent open meetings if the public body initially discussed matters in
private that should have been discussed in a public meeting.

R.C. 121.22(B)(2) defines "meeting" as "any prearranged discussion of the public
business of the public body by a majority of its members. These terms are to be liberally
construed to foster and demand open government. R.C. 121.22 (A). The statute furthér states in
section (H) that a Resolution, rule, or formal action of any kind is invalid unless adopted in an
open meeting of the public body. l

Thus, the logical interpretation of subsection (B)(2) is that no formal action is required to
constitute a meeting. The board must merely discuss the public business. Subsection (H) makes
it clear that in order to show a violation of the "open meeting" rule, a resolution, or formal action
of some kind must have been adopted by the public body at a meeting not open to the public.
Greene Cty. Guidance Ctr., Inc. v. Greene-Clinton Commum'g' Mental Health Bd., 19 Ohio
App.Bd 1,4, 482 N.E.2d 982, 986 (1984). Sending e-mails ;,vith requests for responses certainly
sets in motion private discussions, where in this case, decisions about pﬁblic business were
decided.

The nature and purpose of R.C. 121.22 support the interpretation that the statute is

intended to apply to those situations where there has been actual formal action taken; to wit,

formal deliberations concerning the public business. Holeski v. Lawrence, 85 Ohio App.3d 824,
621 N.E.2d 802 (1993). In this case it is the passége of the August 31, 2006 Reéolution, the
adoption of a 15 Year Plan and the June 25, 2007 Resolution‘that constitute formal action. _

In order to prevail on a claimed violation of the Ohio Sunshine Law, one must

demonstrate that there was (1) a pre;ananged (2) discussion (3) of the public business of the
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public body in question (4) by a majority of its members. Haverkos v. Northwest Local School
Dist. Bd. of Edn., 05-L W-2950 (1st), 2005-Ohio-3489.
1. Pre-arranged
Commissioner Nutter initiated a prearranged series of e-mails. All three (3)
Commissioners met in private in one of the commissioners offices, adjacent to the public
meeting room, just prior to the August 31, 2006 pﬁﬁlic meeting.
2. Discussion
Prior to the August 31, 2006 public ineeti.ng, the Commissioners conducted discussions
by e-mail, sending drafts of the 15 Year Plan, sending revisions of the 15 Year Plan, asking for
JSeedback and acknowledging corrections made to the 15 Year Plan, and/or changes had been
made. Commissioner Nuttef recalled at least three (3) versions of the 15 Year Plan. Plus,
Commissioner Nutter rejrm'nf)ﬂre..fir and told the commissioners "remember this draft is not
available for public consumption.”" Finally, just pﬁor to the August 31, 2006 public meeting,
the Commissioners met privately in one of the Cbmmissioner‘s office, adjacent to the public
meeting room, where they discussed Option B (of demolition of the courthouse), which was
selected and adopted in the public meeting.
3. Public Business of the Public Body in Question -
This evidence is clear, convincing and not in dispute.
" 4. A Majority of Tts Members
Every time, two (2) of the three (3) Commissioners discussed public business, and follow -
those private discussions with a formal public actiom they violate the Ohio Sunshine Law.
It is undisputed that the 15 Year Plan was prepared by all three Commissioners and

written by Commissioner Nutter. The August 31, 2006 Resolution and the 15 Year Plan were
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prepared and the vote taken on both occurred in a private meetings, with an effort to conceal this
activity from the public. These informal meetings preceded the August 31, 2006 public meeting
where and when the Resolution and 15 Year Plan were first presented to the public and
unanimously adopted. -

R.C. 121.22(H) invalidates any formal action that results from deliberations conducted in
private. The éommissioners’ fdrmal action (Resolution) resulted from deliberations taken at
private, informal meetings. State, ex rel. Delph v. Barr, 44 Ohio St.3d 77, 541 N.E.2;1 59 (1989).

PRELIMINARY INJUNCTION

The purpose behind a Preliminary Injunction is 1o preserve the status quo between the
parties pending a trial on the merits. The party requesting the preliminary injunction must show,
by clear and convincing evidencc; that (1) there is a substantial likelihood that the plaintiff will
prevail on the merits, (2) the plaintiff will suffer irreparable injury if the injunction is not

granted, (3) no third parties will be unjustifiably harmed if the injunction is granted, and (4) the

public interest will be served by the injunction. Proctor & Gamble Co. v, Stoneham, 140 Ohio
App.3d 260, 267, 747 N.E.2d 268. Id. at 267-58 (2000).

No one single factor is dispositive when ruling upon a Motion for Preltminary Injunction,
as the factors must be balanced. When there is a strong likelihood of success on the merits,
preliminary injunctive relief may be justified even though é,plaintiff’s case of irreparable injury
may be weak. In other words, what plaintiff must show as to the degree of irreparable harm
?aries inversely with what plaintiff demonstrates as to its likelihood of success on the merits.

In determining whether to grant injunctive relief, courts have reco gﬁized that no one
factor is dispositive. The four (4) factors must be balanced, moreover, with the flexibility which

traditionally has characterized the law of equity. When there is a strong likelihood of success on
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the merits, preliminary injunctive relief 1ﬁay be justified even though a plaintiff's case of
irreparable injury may be weak. Conversely, when there is less likelihood of success on the
merits, the plaintiff must show a high degree of irreparable harm. In other words, what plaintiff
must show aé to the degree of irreparable harm varies inversely with what pllaintiﬁ‘ demonstrates

as to its likelihood of success on the merits. Cleveland v. Cleveland Elec. llum. Co., 115 Ohio

App.3d 1, 14, 684 N.E.2d 343 (1996); King’s Welding & Fabricating, Inc. vs. King, (7" App.

Dist.) 2006-Ohio-5231.

(13+THERE IS A SUBSTANTIAL LIKELIHOOD THAT THE
PLAINTIFFS WILL PREVAIL ON THE MERITS

When viewed in the light most favorable to plaintiffs, sufficient evidence has been
presented to support the first criterion regarding the merits of its claim that the Board violated the
Ohio Sunshine Law in this case. The e-mails, the drafts, the comments, the silence and the
private meeting, followed by formal action beginning August 31, 2006, all demonstrate a strong
likelihood of success on the merits at trial. The record demonstrates that discussions by the
Board were conducted privately with a reminder that the 15 Year Plan, which includes |
deﬁolition of the 1884 Seneca County Courthouse, was rof for public consumption.

(2) THE PLAINTIFFS WILL SUFFER IRREPARABLE INJURY IF
THE INJUNCTION IS NOT GRANTED

An irgepa:ablé injury is one, that after its occurrence, there cén be no plain, adeéuate
and complete remedﬁr at law, and for which any attempt at monetary restitution is i_mposéible,
difficult or incomplete. Cleveland vs. Cleveland Electric lllum. Co. supra p.12.

Irreparable harm depends upon the context. In this case there is no question of whether
irreparable harm is likely. It is an absolute fact. Seneca County’s most valued treasure is about

to be destroyed by an act of single-mined arrogance; a decision made in the face of all available
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expert advice, simply because two (2) of the three (3) Commissioners want something different
from the professional advice they paid for and the wisdom for prior Board actioﬁ.

What is at issue in this requested preliminary injunction is more than the .preservation ofa
building. This temporary request for sanity that maintains the status quo until a full hearing on
the issues can be heard, will allow for the probability that this once proud community will
acknowledge and pay respect to the diverse culture, rich heritage and bold civic pride Which lies
dormant beneath the community conscious. This 1884 Courthouse is the heart of this city and

‘county. Two (2) of the three (3) Commissioners want to tear the he_art out of our home. They"
are ignoring the féct that it represents our heritage and generations long past. In a throw away
society, some people do not understand the inherent and intrinsic value this 1884 Courthouse,
This Courthouse and the most préminent symbol of our “community” is in danger of being lost |

forever.

(3) NO THIRD PARTIES WILL BE UNJUSTIFIABLY
HARMED IF THE INJUNCTION IS GRANTED

The record is absolutely void of any evidence that demonstrates the defendants or any
third parties will be harmed if the temporary injunction is granted. Counsel for the defendants
has made many unsupported stéteménts on that issue, but this Court must acknowledge that the
defendants have provided no evidence of any harm that may result from a temporary injunction.
The defendants had every opportunity to offer evidence on this rpoint, but they chose not to,
None exists in reality, in fact and most importantly, in the record. This “grand old lady” has
survived for 123 years. She has had little use during the last three (3) years, and she is certainly

entitled to a couple more months of life. We must keep the respirator on.
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(4) THE PUBLIC INTEREST WILL BE SERVED BY THE INJUNCTION

The public interest in this case and the future of the 1884 Courthouse and the future of
Seneca County is on almost everyone’s mind. The importance of the future of this building can

not be understated.

In determining whether to grant injunctive relief, no one factor is dispositive. Cleveland

v. Cleveland Elec. Illum. Co. (1996), 115 Ohio App.3d 1, 14, 684 N.E.2d 343, 351. The four

factors must be balanced with the flexibility which traditionally has characterized the law of

equity. What a plaintiff must show as to the likelihood of success on the'tnerits varies inversely

with what a plaintiff must demonstrate as to the degree of irreparable harm. King's Welding &

Fabricating, Inc. v. King, (7™ App. Dist.) 2006-Ohio-5231.

The issue whether of to grant or deny a preliminary injunction is a matter solely within
the discretion of the trial court, and a reviewing court will not disturb the judgment of the trial

court in the absence of a clear abuse of discretion. Garono v. State, 37 Ohio St.3d 171, 173

(1988). Further, in deteﬁninjng whether to grant a preliminary injunction, a court must look at

the specific facts and circumstances of the case. Keefer v. Ohio Dept. of Job and Family
Services, Franklin App. No. 03AP-391, 2003-Ohio-6557. The specific facts of this case cry out

for and demand the issuance of a preliminary injunction.

Discussion / Argument

The first e-mail (Exhibit -53) sent by Commissioner Nutter, dated August 8, 2006 at 3:41
p.m. about the “space study* did not contain an attachment, but did contain a remtinder that,
“re;ﬁembér, this is the first rough draft, and not necessarily meant for public consumption,”

Second e-mail (Exhibit -54) sent by Commissioner Nutter, dated August 8, 2006 at 3:54
p.m. did contain the attachment, which was the first rough draft of the 15 Year Plan, and it also

contained the reminder, that, “Rememtber, this is the first rough draft and not necessarily meant
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for public consumption.” These two (2) e-mails asked both Commissiongrs to review the rough
draft of the 15 Year Plan and to get with Commissioner Nutter by Monday for any changes.
This specific request by Commissioner Nutter asked both Commissionersl to review the proposed |
rough draft of the proposed a 15 Year Plan and o contact him to discuss changes that they
wanted in the document. These communications clearly required a response from both
Commissioners and was not intended for the public.

Regarding the first and second e-mails, the fact that Mr. Sauber testified that he did not
discuss the drafts with Mr. Nutter or Mr. Schock priorto the August 31, 2006 meeting, can only
lead to one of two permissible inferences; first, by his silence he implicitly agreed with,
consented to and convey that message by his silence to Mr. Nutter, or second, that he did have
discussions with Mr Nutter about the changes and the éorrections, and he now realizes but does
not want to admit that he made a mistake by discussing the drafts of the 15 Year Plan outside of
a public meeting. Mr. Nutter requested Mr. Sauber review the attached 15 Year Plan and get
with Mr. Nutter by Monday for any changes. This specific request requires a response and '
Commissioner Sauber's response was acquiescent silence or otherwise. This act of silence in
these circumstances is certainly a communication.

The third e-mail (Exhibit -55) sent by Commissioner Nutter, dated August 28, 2006 at
9:19 a.m. was directed only to Commis_sioner Schock, but not Commissioner Sauber. Even
though it indicated a dr.aft of the 15 Year Plan was attached, this e-mail contained the message
that “all the corrections” have been made, and Commissioner Nutter made a specific request of
Commissioner Schock to “Tet him know” if all the corrections had been made.

The fourth e-mail (Exhibit -56) sent by Commjssionef Nutter, dated August 28, 2006 at

9:32 a.m. was directed to Commissioner Schock, but not Commissioner Sauber. It did have a
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revised 15 Year Plan withr “all the corrections” and the specific request from Commissioner
Nutter to “let me kn.aw” if all the corrections have been made.

The third and fourth e-mails sent by Commissioner Nutter, were sent only to
Commissioner Schock and not to Commissioner Sauber. Since Commissioner Sauber testified
that he did not discuss any of the drafts of the 15 Year Plan with Commissioner Nutter or
Commissioner Schock priér to the meeting on August 31, 2006, the logical inference from his .
absence in these two (2) e-mails, and his silence is, first, that Commissioner Sauber consented to
and by his silence conveyed that message to Commissioner Nutter, or second, that they now
realize, but do not want to admit, that they made a mistake by privately discussing the drafts of
the 15 Year Plan outside of é public meeting, specifically prior to the August 31, 2006 public
meeting when the Resolution was passed and the 15 Year Plan adopted.

The only other possiblé explanation for not sending the third _and fourth e-mails to
Commissioner Sauber, is that Commissioner Nutter had already discussed the changes and
corrections with Commissioner Sauber, and it was not necessary for Commissioner Sauber to be
part of the further discussions with Commissioner Schock. Commissioner Sauber's silence must
_ be seen for what it was; a clear indication that he accepted and did not object to the corrections,
or second, that he understandé that he made, but he does not want to admit that he made, a
mistake by discussmgrthe cotrections outside of a public meeting. In either event in the third and
fourth e-mails from Commissioner Nutter provided substantive information about the 15 -Year
Plén and asked for a “let me know’l’ response from Commissioner Schock. No further response
was needed from Commissioner Sauber. The discussion was complete.

This Court can only conclude that the e-mail communications, from Commissioner

Nutter, first to both Commissioners and then only to Commissioner Schock, constitute pn'vaté



j!
State of Ohjo, ex rel. vs. Commissioners | Closing Argument \} Page 18

discussions and deliberations outside of a public meeting about public business. Commissioner
Nutter disseminated and engaged in an exchange of communications with both Commissioners
by a series of e-mails concerning the form and substance of T.h_e 15 Year Plan, which
Commissioner Sauber approved by silent acquiesce. |

The most obvious and glaring example produced thus far in this case is the private
meeting of all three (3) Commissioners, just prior to the August 31, 2006 public meeting, where
they discussed "Option B." This evidence is clear and not rebutted.

DEFENDANTS’ CLOSING ARGUMENT AND COMMENTS ON EVIDENCE

The Ohio Supreme Court has held that a fact-finder may base a reasonable inference in
part upon another inference and in part upon additional facts. Hurt v. Charles J .. Rogers Transp.
Co., 164 Ohio St. 329 (1955), paragraph two of the syllabus. A reasonable inference based in
part upon another inference and in part upon additional facts is a permissible parallel inference,

that may even be indulged by a jury. Hurt v. Charles J. Rogers Transp. Co., supra. Motorists

Maut. Ins. Co. v. Hamilton Twp. Trustees, 28 Ohio St.3d 13 (1986) Such an inference is called a

parallel inference. Nageotte v. Cafaro Co., 160 Ohio App.3d 702, 2005-Ohio-2098. Parallel

inferences are reasonable inferences and an essential element of the deductive reasoning

process by which most successful claims are proven. Donaldson v. N. Trading Co., 82 Ohio

App.3d 476, 481 (1992). Parallel inferences may be used in combination with additional facts.
Drawing multiple inferences separately from the same set of facts is also permissible.
MecDougall v. Glenn Cartage Co., 169 Ohio St. 522, 160 N.E.2d 266 (1959), paragraph two of

the syllabus. Darling v. Darling, (7" App. Dist.) 2007-Ohio-3151.

For example, if the Commissioners were not discussing “Option B” of the 15 Year Plan

in one of their offices prior to the August 31, 2006 public meeting, then what were they doing
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and what reasonable inference can be drawn from these facts. The only inference to be drawn
from their silence, lack of rebuttal evidence, is that Rayella Engle’s testimony was accurate and
they were discussing Option B, which they adopted during a public meeting. If they were
diécussing “Option B” for their Cleveland Indians or Cleveland Browns tickets, they could easily
have taken the witness stand and explained what they were doing. The .defendants did not rebut
or refute the testimony of S. Rayella Engle about their pre-public meeting conference. The only
reasonable inference to be drawn from their silence is that Rayella Engle’s testimony was
accurate and they were discussing Option B, which they immediately adopted duringthe August
31, 2006 public meeting. |

The defendants have improperly characterized the evidence in this case and the
inferences that this Court may reasonably draw from these facts. Trial courts, even juries, are
permitted to use parallel inferences in their deductive. and common sense reasoning process to |

determine the true facts.

Defensive Allegations

The defendants have set forth statements which they believe are supported by the
evidence in this hearing, each of which requires a direct response, because it is either not
supported by the record, questionable, not rebutted and in some instances simply not true.

The defendants have stated on page 4 of their “Closing” that the following statements are

(a) “Years of public deliberation, debate and an election on what 1o do with
the former courthouse.” :

This statement which is not supported by the record, contains allegations irrelevant to
" whether the Ohio Sunshine Law has been violated, and relate directly to the breach of fiduciary

duty claim, the cause of action which this court has already dismissed.
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(b) The Commissioner Nutter's August 8, 2006 and August 28, 2006 e-mails,
wherein he forwarded his 15 Year Plan to the other commissioners, which
consisted mainly of verbatim language from a report to the commissioners nearly
three months earlier. |

The evidence in this case demonstrates in Exhibits 51 and 52 that this statement is not
true. Exhibits 51 and 52 clearly demonstrate that not only were fextual changes made to the
plan, but the entire cost approach cost/analysis 7 page attachment in the first rough draft was
deleted from draft to draft as the 15 Year Plan circulated among the Commissioners. Evena
cursory review of those two Exhibits clearly demonstrates that substantial changes were made

a8

between the two drafts represented by Exhibit 51 and 52.

{c) “Commissioner Sauber's testimony that he never discussed the Plan with
Commissioner Nutter before approving it at the Board's August 31, 2006 open
meeting.” .

This statement can not be true because the Plan itself states clearly on the first page that
the 15 Year Plan that it was prepared by all three commissioners. The statement on the front of
the document is either false and Commissioner Sauber did not participate in the preparation of
this Plan and voted on something he had never discussed with the other Commissioners, or
Commissioner Sauber did respond to the e-mails and did discuss thion B with the other two (2).
Commissioners just prior to the August 31, 1006 meeting, a fact that was not rebutted. Was |

Commissioner Sauber truthful on the written document, or was his testimony in Court truthful?

He can not sustain both inconsistent positions.

(d) “Commissioner Nutter's testimony that the only other changes he made
were minor grammatical changes, such as the misspelling of former
Commissioner Shock’s name.”

The evidence in this case does not support this statement nor Commissioner Nutter's

testimony for all of the reasons set forth above in the discussion of “b.”
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(e) Commissioner Nutter's testimony, repeated numerous times at the hearing
that “we have never had any improper deliberations.”

Tlﬁs statement attributed to Commissioner Nutter, eveﬁ if it was made in open court, was
clearly scripted before e came to court, because it ignores the existence of e-mails, the drafts
attached to the; e-mails and circulated within the Commissioners’ office, the responses he
received either verbally, by e-mail or acquiescent sﬂence, and the fact that all three
commissioners were seen conferring, just prior to the August 31, 2006 meeting about “Option

B,” in fact the option adopted in the August 3 1,‘ 2006 meeting. All of these facts violate the Ohio

Sunshine Law.

1) “Plaintiff Engle's testimony that she saw the three commissioners in an
office looking at an unidentified, stapled packet before the August 31, 2006 Board

meeting.”

This is frue, it must be accepted as truthful by the Court, because it was not rebutted or
denied by the defendants during the hearing. The defendants had every opportunity to refute,
contradict or explain what they were talking about, but they did not and could not testify under

oath that the meeting and the discussion as described, did not occur.

(g) - Plaintiff Engle's testimony that she heard Commissioner Nutter refer to
some Option B while examining the stapled sheet.”

Again, this is a frue statement. It must be accepted by the court as trﬁthflﬂ, because it
was not rebutted or denied by the defendants during the hearing. The defendants had every
opportmﬁt'y 1o refute, contradict or explain what they were talking about, but they did not and
could not testify under oath that the meeting and the discussion as described, did not occur.

(h)  Numerous witnesses’ testimony that the Commissioners' August 31, 2006
approval of Commissioner Nutter's 15 Year Plan was made with little or no
discussion that date.” -



o iy

' g Y
. H
State of Qhio, ex rel, vs. Commissioners | Closing Argument Page 22

This statement of fact is true and uncontested. The fact that the 15 Year Plan was first
‘disclosed to the public during the August 31, 2006 public meeting, and the fact that there was no
discussion or debate about the Plan, dun'ng the meeting, prior to its vote, can only lead to the
reasonable inference that the three (3) Commissioners had discussed, deliberated and accepted
the Plan, prepared the Resolution adopting the Plan, and included the passage of the Resolution
adopting the 15 Year Plan at least 24 hours prior to the public meeting, because the Agenda was
given to the media on August 15, 2006. It is important for the Court to note that the Tiffin
newspaper, the Advertiser Tribune, with the Agenda was published and made available to the
public just a few hours before the public meeting. |

The defendants claim the following evidence is missix;lg from the hearing:

(@) Commissioner Nutter's two August 2006 e-mails led to any deliberations
with any other Commissioner regarding his 15 year plan before August 31, 2006.

First, the plan states in writing that it is nof Commissioner Nutter's plan, because it was
prepared by all three (3) Commissioners. The term deliberatiqns includes a broad range of
conduct and activity. Commissioner Nutter communicated first when he asked the other two (2)
Commissioners to respond back him on both occasions. Each time there was a response in one
form‘or another fcomment or silence), there was a discuss;on (changed were made) and an
exchange of information between two (2) of the three (3) (majority) of the Board members. As
the Court knows, the Commissioners did not rebut or deny the testimony of Rayella Engle about
the August 31, 2006 private meeting.

(b) “That Commissioner Sauber deliberated with anyone in private regarding
the 15 year plan.” |

This statement ignores the existence of the cover sheet to the 15 Year Plan that plainly
states the Plan was prepared in part by Commissioner Sauber, the e-mails, the fact that

Commissioner Sauber was not included in the third and fourth e-mails, and that he was seen
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privately discussing Option B with the other two commissioners prior to the August 31, 2006
public meeting. He did not take the stand and rebut or deny the testimony of Rayella Engle.

Commissioner Sauber’s conduct violates the Ohio Sunshine Law.

(c) “Whether Commissioner Nutter was holding the 15 Year Plan when
Plaintiff Engle walked by their offices.”

This accepted true fact could have been refuted or denied by either Commissioner Nutter
or Commissioner Sauber had they chose to do so. Clearly, their abs.ence from the witness stand
and their decision not to rebut or deny the testimony of Rayella Engle can only lead to one |
reasoxg;ble inference. The meeting, their deliberations and discussions occurred exactly as

Rayella Engle testified. They could not under oath deny her testimony.

(d) “That Commissioner Nutter said anything other than Option B as alleged
by plaintiff Engle.” :

Again, neither Commissioner Nutter nor Commissioner Sauber testified on rebuttal or
denied the observations of Rayella Engle. The fact that all three Commissioners were in the
room together prior to the August 31, 2006 meeting discussing Option B is a true, not rebutted
fact. The only logical inference to be drawn from that fact is that they were discussing the 15
Year Plan, the Resolution and their decisién to select Option B, which called. for th.e demolition
of the 1884, Seneca County Courthouse. If they were not discussing public business, Option B
to the 15 Year Pian or some other non-public matter, they could easily have taken the stand and
explained their meeting'. They could not and they did not.

The defendants rely upon the case of Haverkos vs. Northwest Local School District

- Board of Education, 2005-Ohio-3489 for the proposition that e-mails cannot be considered as

discussions under the Ohio Sunshine Law. This position is not even rational. This very narrow
court decision revolved around one e-mail, which sent a suggestion to members of a commitiee.

The facts that distinguish this case from the case at-bar are that the one e-mail sent in the
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Haverkos case did not ask for a review of any documents. It did not ask for any changes and it
did not ask for a response (“Let me know” or “get to me”) in return. That case does not stand for
the proposition that all e-mails may not be considered to violate Ohio's open meeting laws. That
statement made by the defendants is simply not accurate. ’

As this Court well knows, people quite often communicate by e-mail more than they do
_ by letter or by telephone, because of the ease af access to the addressee and delivery of the ¢-
mail.

The defendants claim that even if there was a violation of the Ohio Sunshine Law on
August 31, 2006, that violation of law should not have any effect.on subsequent decisions,
especially June 25, 2007, when the Board made another decision (the same one anmounced on
August 31, 2006) following Option B of the 15 Year Plan to demolish the Courthouse. The
Court has in its possession, the DVD (official minutes) of the June 25, 2007 meeting of the
Commissioners, and the Court need only review that DVD to learn that the statements made by
the defendants on page 7 of their Closing Brief, that “they entertained public comment and |
‘engaged in open discussion amongst themselves before the two-to-one vote that the Courthouse
should be demolished,” irs simply not true. The Board did not entertain any public comment, in
fact, the disk will show that there W?.S no public comment allowed and that they did not éngage
in oijen discussion among themselves other than a few brief comments before taking the vote.
The DVD, official minutes of the June 25, 2007 public meeting, becomes mysteriously defective
and silent when Commissioner Bridinger begins speaking about his pian. Why when the |

remainder of the DVD appears and plays without defect, is Commissioner Bridinger’s

presentation not recorded properly?
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A most interesting fact in defendants’ Brief, on page 7 filed with this Court on August 13,
2007, they indicate that the Board had already vofed fo approve the bid package and begin the
environmental studies on the Courthouse. Even though fhis is not reﬂected in the record of this
case, the Advertiser-Tribune reported that the decision fo approve the bid package was made
on August 13, 2007, the day before the Commissioners actually voted in public on August 14,
2007 to approve the bid package and begin the environmental studies on the Courthouse. Itis
obvious that the defendants told their counsel what their decision would be before they actually
acted in public session to approve the bid package and begin environmental studies on the
courthouse. Questions thus now arise related to when exactly and how did the Board discuss,
deliberate and decide this public business and convey that information to their counsel before
they announced their decision in public.

This Court must remember and acknowledge that the course of cénduct set in motion by
the Board for demolition of the Seneca County Coﬁrthouse occurred prior to the August 31, |
2006 meeting and was simply ratified during the public meeting. Are the defendants to be
permitted to continue on a secretive and surreptitious course of conduct, merely announcing their
privately madé decisions in public meetings, or will Seneca County government haw;/e the
transparency required by the Ohio Sunshine Law so that the people of Senéca County will have
access to the discussions, deliberations and rationale for the decisioﬁs made by the Board?

* Clearly, the Ohio Legislature has said that if the Board does not comply with the Ohio Sunshine
Law and- conduct their discussions énd deliberations and make their decisions in public meetings,

then those decisions that result therefrom are absolutely void.
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SUMMARY

This motion for a temporary prel_iminary mjunction asks the Court to maintain the status
quo between the plaintiffs and the defendants for a brief period of time until the various Courts
of Ohio can fully resolve all of the issues in this case on the merits. To date, the two causes of
action that have been dismissed on procedural grounds, and the remaining testimony about
potential violations of the Ohio Sunshine Lavs} all give rise to and support the issuance of the
preliminary injunction. The short length of time the plaintiffs are requesting will extend the life
‘of this 123 year-young “Grand Old Lady,” and allow this litigation to proceed in a orderly
nanner.

To obtain a preliminary injunction, the plaintiffs in this case must show, and they have
shown, first, that there is a likelihood of prevailing upon the merits of their claim that the Board
has violated the Ohio Sunshine Law. Even if the Court is not convinced at this stage of the
proceedings that the plaintiffs will ultimately prevail at trial, when the Court applies the inverse
variability standard to the “likelihood of success” versus the “magnitude of the irreparable
harm,” the flexible standards in the law of equity weigh heavily in favor of granting the
preliminary injunction. The opporhnﬁty for continued discovery of ezmails and drafts that were
not produced by the defendants, even though réqugsted, can only lead to the conclusion that a
preliminary injunction is eminently appropriate in the circumstances of this case.

Second, the i)laintiffs have also demonstrated that they will suffer irreparable injury if the
injunction is not granted. This cause of action brought by the State of Ohio on behalf of the six
named plaintiffs to prevent the destruction of our historic 1884 Seneca County Couﬂﬁouse
clearly establishes the irreparable injury that is about to occur if not temporarily stopped by this

Court.
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Third, there is absolutely no evidence in the record or any inferences that can be drawn
from evidence in the record that would indicate that any parties will be unjustifiably harmed if
the injunction is granted. Fourth and finally, the plaintiffs have shown that the public interest
will be served by the injunction. As the Court knows the reﬁovation, restor'ati.on and/or
destruction of the 1884 Seneca County Courthouse has been the topic of widespread press and
television coverage, public debate, and of great interest to all of the people in Seneca County,
Ohio who will ultimately bear the burden of paying for the course of action chosen by the Board.

~ Without question thét plaintiffs have me;t their burden to satisfy the Court and established
a basis for issuing a temporary preliminary injunction.

In order to show a violation of the Ohio Sunshine Law, which entitles the plaintiffsto a
preliminary injunctiqn, the plaintiffs must show that prearranged discussions of public business
by the public body in questioﬁ were conducted by a majority of public body’s members.
Without restating or reiterating the evidence in this.case, and the absence of any evidence to the
contrary by the Board, the record is abundantly clear and convincing that violations of the Ohio
Sunshine Law have been committed, and that perhaps two (2) of the three (3) Commissioners

~ realized at the time that they were violatiﬁg the Chio Sunshine Law.

Since the plaintiffs have established sufficient evidence to demonstrate a violation of the
Ohio Sunshine Law, and since they have satisfied the elements necessary for th? issuance of a
preliminary injunction, the plaintiffs are asking this Court to exercise its discretion, make a
reasonable decision that prevents a fravesty like none other ever visited upon Seneca County,
without harming any individuals and serving the public interest by granting a temporary
preliminary injunction. No harm can come from issuing the preliminary injunction and

irreparable, unpardonable harm will occur if the injunction is not issued. No one will be able to
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repair the damage done by destruction of the 1884 Seneca County Courthouse. Once it is gone

it is gone forever. A brief respite from this chaos, created by this Board’s action, will serve
everyone's best interests.

We believe this Court will not allow one (1) single-minded commissioner (2-1 vote) to

determine the destiny of this historic Courthouse, this city, and this county, before all of the legal

issues in this case are fully resolved.

CERTIFICATE OF SERVICE

I hereby certify that a true copy of the foregoing was served electronically by e-mail on
July 29, 2007 upon:

Judge Charles S. Wittenberg, cwitt841(@yahoo.com

Kenneth Egbert, Jr., Seneca County Prosecuting Attomey, 71 S. Washington St., Suite E
Tiffin, OH 44883, kegbert@senecapros.org

Mark Landes, 250 East Broad Street, Suite 900, Columbus, Ohio 43215
marklandes(@isaachrant.com;

Mark Troutman, 250 East Broad Street, Suite 900, Columbus, Ohio 43215,

marktroutman marktroutman(@jisaacbrant.com. W
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Sengcs County Courthouse, Plintif6” claim is predicated upon their allegation that defindents violated
the Ohio Sunshine Law, R C.121,22. Specifically, plmmﬂsdmgeﬂmmaanud:mmd
deliberated privaiely regardmgals YearMamPlannfSpaceUnhzanan,whmhwasadoptedata
public meeting vn Angust 31, 2006, The Plan provided & blueprint for demolition of the County
Conrthouss and stated that the commissioners would “Smemediately request proposals froms qualified
enginesring firms for the development of specifications to ramove the 1884 Courthorise.™

| LFACTS

On Angust 31, 2006. at s public meeting, the Sentca County Commissioners® passed a
resolution approving a 15 Year Master Plan of Space Utilization and Development. Prior to the
meeting; an August §, 2006, defendsrt Nutter sent an e-mei] to the other commissioners, the county
adinistrator and the etk ofthe Boand, in which he attached a craf of the Master Plan. The e-mal

stated: Tl&asemwewﬂnmhedandgetwhnnbyMondayfmanychmm Rc:mmberﬂnsmthe

:"Dmams" in this opinica, wil refir 1o the Sencea County Commissionzrs, unless otherwise noted.,
At that ima the mernbers of the Sences Coonty Board of Comarigsioners were defendent Nutter, defeadant Sauber and Joseph

Schock. Dﬂndmnndbwmelemdmmwwhmmmgmsl 2006. .
. EXHIBIT
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| ﬁm:oughdraftatﬂmtnmﬂymntﬁorpuhhcconsnnpuon” Both Nutter and Sauber testified
tht they never disoussed the plan with each other and Nutter fecsived no suggested changes from the
ofher commiissioners except for misspellings. Three days befors the meeting, on August 28, 2006,
Nutter sent another e-mail with an attached copy of the Master Plan to Cormissioner Schock, the

. administraor and the lerk, which stated: “This should beve all the corrections. Let me know.” This
second e-mail was not seat to Sauber. The second draft of the plan cotrected the misspellings as well
as inchuding changes maide by Nufter. '

Plaintiff 8, Reyells Engle testified that on August 31, 2008, shortly before the meeting began, she
walked past an office and ohserved the three commissioners Jooking at sore papers. She could not
hear their conversation, but she stated she heard Nutter refer to “option B.

 Shortly thereafier, (he meeting of the cormissioners was called to order. In new business, Sauber
moved to accept & resolution adopting the 15 Year Mester Plan, and Schock secanded the motion.
There wes mo discnssion, and the resolution passed unaimously. |

The Plan adopted by the Commissioners sxained soven buildings operated by Sencca County in
downtown Tiffin, including the courthouss, Relying on a space sty performed by the mrchitecture and
engineering firm of Stilson & Associstes, Inc., hired by the canrissioners in April, 2006, fhe Master
Plan et forth five possible solotions, identified as Options A through E, to meet firture space needs.
Except for Option A, all ofher options included demolition of the courthonss, The Master Plan after.
cxamining all the options, provided that the “Board of Commissioners believes a varistion of Option B
would best scrve the space needs of Seneca Couty.” The Master Plan further expressed fhat the
Board “shall immediately request proposals from qualified enginesring firs for the development of
specifications to remove the 1884 Cowthonse,” _

No formal action was taken by defendants regarding the cowrfirouse until June 25, 2007. Ata
public mesting on that date, the commissioners, on a 2-1 vote, derided and passed a resolution
anfhorizing MKC, Inc. to prepare a project manual for the deconstruction and salvege of the
cotrthouse. | '




YIVUAMlg 'Ot RELBLEY — SENECA GO LFG 41 12579 No. 4267 P, B/ﬁ

. ‘qug ZiVE LU 'LU\H

" Asof August 8, 2007, the last hearing daic in this mattes, defendasts had not teken any official
action 1o demalish the courthouse, The project manual from MKC, Inc. is fo-asist the commissioners
in preparing documentation, specifications and other requirements necessary for the advertisement of a
bid package. Once a bid package has been proposed, it nmust be adopted by the commissioners and
then senttout for bid. Afer bids are reccived from contravtors, the commissioners then must vote
whsthm-toaowptabii

IL ANALYSIS

Plaintifs contend that a preliminary injunstion should be grented beozuse defendants® decisionio
adopt the 15 Year Master Plan was in vialation of the Ohio Sunshine Law, R.C. 121.22. In general,
courts will cosider the following faciors, which plaintiffs must show by clear and convincing evidence,
in deciding whether to grant infunctive relief: (1) the Helibood or probability of plaintiffs’ sucoess an the
tmerit; (2) whether the issamos of the injumetion vill prevet ireparsle harn fo plaiutiffs; (3) what
injiary to others will be caused by the granting of the ijunction; and (4) whether fhe public interest will
be served by the granting of the injunction. Kings Welding & Fabr, Jnc. v. King, 2006-Okio-5231,
Tth App. Dist; Corbett ». Ohio Blde, Asth, (1993), 86 Olio App. 344, Pursusct toR.C.
121.22(01)(3), irreparable harm and prejudice to the party seeking aa injunction shall be conclusively and

* imebntiakly presumed upon proof of  violstion of the Sunshine Law, The issoe for the herein cause s

vihether plaitiffs have shown a fikelthood of success on the merits, fe., whether defendants violated the .

The Olio Sunshine Law, which js to be Eberally construsd 1o require public officials to take
. official action and to conduct deliberations only in open meetings, RC. 121.22(A), mandates that the
meetings of any public body are “public meetings open 1o the public at all times ™ R.C. 121.22(C).
Further, at R.C, 121.22(H), a “fesolution, rule, or formal action of agy kind is invalid unless adopted in
an open meefing of the public body. A vesolution, rule, or formal action adopied in an open meeting
that results from deliberations in a mesfing not open to the public isfrvalid® * % A meeting is defined
28 “my prearranged discnssion of the public business of fhe public body by a majority of it mersbers

3
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vy FR

R.C. 12122(B)2). “Deliberation” s not defined by the Act, but has been construed to mean more
tham information- gathering, ivestigation or faot-findling, Springfield Local Sch, Dist. B of Edhz. .
Ohio Ass'n of Pub. School Bmployees, Local 530 (1995), 106 Ohio App.3d 855. Citing Webstxr's
Third New International Dictonery (1961)the court in Sprivgfield Local, defined “delberstion’” as
“the act of weighing and examining the reasons for and against a choice or measure” or *a discussion
and wnmda:atm byanmnbﬁrofpasons of the reasons for and against ameasure.™ . at 864.

A pecson asserting & violation of Okio's Sunshine Law bears the burden of proving by 2
preponderance of the cvidence the violation occurred. Stedngass Mech. v, Warrensville Heights Bd
of Edue, (2003), 151 Ohio App. 3d 321; Stare ex rel. Randles v, Hill (Mar. 20, 1992), Luces App.
No. L-90-169, unreported. Ifa violation or threstened violation of the Sunshine Law is proved, “the
umntofmmmpleas shell issue an infunction to compel the members of the pubhcbodym uonw

* with its provisions.” R.C. 121.221)(0).

Plaintiffs maintam that defendants, prior to the meeting af Angust 31, 2007, privately agreed to
socept the 15 Year Mester Plan, In order 1o prevail on.a claimed vioation of the Sunshine Law,
plaimiﬁ!mmtdﬁnomumthatﬂmawas(l)apreamnged(zj discussion (3) of the public business of
the public body in question (4) by 2 majority of #is members. Haverkos v. Novthwest Local Sch, Dist.
Bd of Kduc., 2005-Ohio-3489, 1st App. Dist. |

_ Theonly contacts amoog the commissioners prior to the board meeting were the two ¢-mails from -
Nutter to the other commissioners” The e-mails were unsolicited by the other commissioners and were -

meant to circulate a draft of the plan, While the first e-mail was to Jet Nutter know if there were any
chinges, neifher of the ofber comvuissioners responded. The scond ¢-mail's purposc was o provide
tho revised draf? of the plan. Again, no respanse resnlted from this e-mail

The e-mails from Nuster ciculating the proposed Master Plan constituted refther 2 mesting nor
deliberations under R.C. 121.22. Haverkos v. Northwest Local Sch. Dist. Bd, of Educ., 2005-
- Ohio-3489, 1s1 App. Dist, There is no evidence to suggest the ¢-mails were presmranged and there

* Achaally, there were & total of four e-malls Nutter resent tho e-neall of August 8 and and the o-mail of August 28 becans he
forgot to ttach the draft.of the Mastar Plan on te firs enes. Otheawise, the messages In e c-naily wers identical,
: 4
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was no discussion among the commissioners as a result. Further, there is no proof demonsirating either
that any of the defendants weighed or consirdeted the merits of the Master Pian or that they discussed
whether it should or should not be adopted, It is difficult to construe the two ¢-mails from oee person
to two others, with no responses, as s discugsion or deliberation. | '
Plaintiffs argne that the only logical infivences from the e-mails s hat the commissioners ust have
discussed the Master Plan outside the public meeting, However, there is no objective or factual

evidence etablishing that ey wmlawiid meeting or deliberations took place, Plaintiffs assert such a

meeting took place based solely upon subjective and speculative interpretations. Both Nutter and
Sewber testified there was never any discussions or responsive e-madls among the commissianers,
There is a complete absence of evidence pertaining to an exchange of words, commens or ideas
reganding the drafts of the Master Plan. At most the ¢-meails were informatiopal to advise
conmissioners of the plan drafted by Nutter from a study and report by Stilson & Associates, Inc., and
tusaeifanym:pmposedchmgestoﬂmdmﬂ; | :

Plinsifs soggest that sckopsion of the plan without any formel discaseion afthe public meefing i
]xmfﬂmdcfm(hnmhadhadpnmdlsmmmandhadabmdymad:ﬂimdwmm Howewer, &
observed in DeVere v. Miami Unty. Bd of Trustees (June 10, 1986), Butler App. No. CAR5-05-65,
unveported, “Absence of discussion on 2 particular issue at 8 public meeting does not mean the board
discussed the issue privately. This is particularly trus when the matter has been an issue of concern for
sovesal years.” Likewise, the condition and statns of the Seneca County Cowrtbons had been
diséussedbyﬂ:e commissioners for many years, had been the subject of 2 proposed sales tax increase,
mdhndbeenamaprmm‘&auber’selemgnm:pmgn. Defendants reasonstly believed no furiher
discussion was necessary. _

Plaictiffs further argoe that the testimony of S. Rayella Engle is proof of prior discuscion and
deliberation, However, there is nothing improper or elandestine sbout he three commissiopers being

. together immediately prior to a poblic meeting, as long as theye is no deliberation of public business,

Ms. Englesmwdshe could not hear their conversation and did not know what papets they were looking

5




G mwr awwr 1 JivIOWMYOER ¥t RLLDLLT T JENELR WU LIV 4187 ghfd NG R4 r.. o/g

Pl O -1 B
'

&, yet she m"opﬁms- mentioned. Such, though, does not consfitute sufficient proof of a Sunshine
Law violation. It was not established that defendants were looking at the proposed Master Plag, and it
is vmknown if whet Ms. Engle heard as “option B” was in connection to the plan,

In conclusion, the Court finds that plaintiifs have filed to roeet thefr burden to show that they have
ambsmﬁalmaamoodmpobamﬁwofmﬁopmaﬁolaﬁmmheomo Stmshins Law. They
MWEMWMMMWWWmMMMmaWWm
contravention of R.C. 121.22.

The Court appreciates pisintiffs’, and their counsel's, desire to preserve the Seassa County
Courthouse. The Court agress with plainsif that if defendants are not emjoined and they proceed fo
demnolition, the 1884 Conty Courthonse will be ponc forever, &xe the Joss will be ireparable.
However, this Court must apply the Iaw to the facts presented to it, and the Court cannot exjoin the
annmsofﬂnddydwbdammmmofsympatbyorpuhhcm With no viclation of
the Sunshine Law, , fhere is no basis for he Issuance of an injunction. Accordingly, plainifis' request for
ammmmmmmmpmmmhm

Countty Courthouse will be denied.
JUDGMENT ENTRY
It is thetefore ORDERED, ADJUDGEDMDECREEDMM motion for a preYminary
nuMomsDEMED. ‘

It is further ORDERED lhaipnsuanttoCiv.R. 54(B)tbeie isno just reason for delay and final
judgment is heveby eatered in favor of defindants and against plaintiffs on plaintifs’ claims for
preliminary injuncfion, violation of R C.121.22, breach of fiductary duty and unauthorized conduct.




IN THE COURT OF COMMON PLEAS

B

z = F3
SENECA COUNTY, OHIO :’ = LET
- % e
State of Ohio, ex rel. * Case No. 07 CV 0271 ﬂ'“ - e gL
Nancy L. Cook, et al. 2 T :2";‘:5

* Judge Charles S. Wittenberg T o o2

Plaintiffs o =25

¥ Plaintiffs’ Motion for Temporary ~
Vs.

ary
Restraining Order and Preliminary
: . * Injunction
Seneca County Board of
Commissioners, et al.

Defendants

Now come the plaintiffs as authorized by Ohio Civil Rule 65 requesting a Temporary
Restraining Order and a Preliminary Injunction against the defendants from destroying, selling,
“transferring ot otherwise disposing of any of the computers, servers, related hardware and

software used by the Seneca County Commissioners and the Seneca County Prosecutor since

July 1, 2006 until further order of this Court.

Barga (001 8295) i
el for Plaintiffs

BRIEF IN SUPPORT OF MOTION

The evidence produced thus far in this case clearly indicates that e-mail transmissions
were sent by at least one (1) County Commissioner concerning public business to two (2) other

County Commissioners. The disclosure of these emails is the basis for further discovery as

authorized by Ohio Civil Rule 26 in preparation for trial on the meriis of the causes of action set
forth in this complaint.

) heréby certify this ié atrue copy of the
original pleading now on file in my office
this I day ofﬁf_}; 200/,
Mary K. Ward, Clerk, C

ommon Pleas Court
— S of Chio, CosVyf necaJiffin, Ohio
C:\BJA01Shares\Documenis\jth\Ceurthouse. TRQ and Preliminary Infunctiondoc  jiblcrh by uty Clerk.
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RULE 26. General Provisions Governing Discovery reads in part:
(A) Policy; discovery methods.

It is the policy of these rules (1) fo preserve the right of attorneys to
prepare cases for trial with that degree of privacy necessary to encourage
them to prepare their cases thoroughly and to investigate not only the
favorable but the unfavorable aspects of such cases and (2) to prevent an
attorney from takmg undue advantage of his adversary's industry or
efforts.

Parties may obtain discovery by one or more of the following methods:
deposition upon oral examination or written questions; written
interrogatories; production of documents or things or permission to enter
upon land or other property, for inspection and other purposes; physical
and mental examinations; and requests for admission. Unless the court
orders otherwise, the frequency of use of these methods is not limited.

(B) Scope of discovery.

Unless otherwise ordered by the court in accordance with these rules, the
scope of discovery is as follows:

(1) In General. Parties may obtain discovery regarding any matter, not
privileged, which is relevant to the subject matter involved in the pending
action, whether it relates to the claim or defense of the party seeking
discovery or to the claim or defense of any other party, including the
existence, description, nature, custody, condition and location of any
“books, documents, or other tangible things and the identity and location of
persons having knowledge of any discoverable matter. It is not ground for
objection that the information sought will be inadmissible at the trial if the
information sought appears reasonably calculated to lead to the dlscovery
of admissible eviderice. (emphas.1s added)

Unless ordered by this Court to preserve the source of discoverable information and
relevant evidence (computers, servers, hardware, software, etc.), the defendants may destroy the
 source of that infonnﬁtion and evidence, frustrating and preventing the plaintiffs’ industrious
efforts at discovery. The Court will recall that requests were made by subpoenae, through
testimony and public document requests for e-mails related to this case. The defendants
responded by either delegating_the requests to others, not performing the requested searches or

simply ignoring their legal obligations to search for e-mails.
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Recently, the Seneca County Prosecutor made a request of the Seneca County
Commissioners for funds to replace the Prosecutor’s computer and the server in the Prosecutor’s
office. The timing of this request, following closely on the heels of public requests made and
subpoenae served in this litigation for electronic discovery of e-mails, raises questions which are
relevant and material to the issues set forth in this comﬁlaint. It is therefore imperative that this
Court pfohibit the Seneca E:ounty Cofmnissioners from desﬁoying, selling, transferring or
otherwise disposing of their own and the Seneca County Prosecutor’s computers, all of the
electronic equipment that supports the same and the software used on that equipment.

This order will not interfer_e in either the discretionary or ministerial duties of Seneca
County Prosecutor or the Séneca County Commissioners. This is a direct request of the Court to
order the preservation of coﬁlputer equipment and information which may contain discoveraﬁle,'
relevant and material evidencé,_ beforé it is sold, transferred, destroyed or otherwise disposed.

Relief

Wherefore, the plaintiffs demand a Temporary Restraining Order and Preliminaxjr
Injunction against the Seneca County Commissioners p_revenﬁné them from destroying, selling,
transferring, gifting and/or othérwise disposing of the Seneca County Commissioners’ and the
Seneca County Prosecutor’s computers, the support equipment and software until further order

of this Court.

arga (0018295)
for Plaintiffs
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CERTIFICATE OF SERVICE

I hereby certify that a true copy of the foregomg was served electronically by e-mail on
August 30, 2007 upon:

Judge Charles S. Wittenberg, cwitt841(@yahoo.com
Kenneth Egbert, Jr., Seneca County Prosecuting Attorney, 71 S. Washmgton St., Suite E.,

Tiffin, OH 44883, kegbert@senecapros, org.
Mark Landes, 250 East Broad Street, Suite 900, Colurabus, Ohio 43215,
marklandes{@isaacbrant.com;

Mark Troutman, 250 East Broad Street, Suite 900, Columbus, Ohio 43215,

marktroutman{@isaacbrant.com.

Page 4
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Judge Michael P. Kelbley
Seneca County Common Pleas Court
117 East Market Street
Suite 4303
Tiffin, Ohio 44883

Rachel-Rentz, Court Administrator
(419) 448-5099 E

COURT NOTICE

™3 .

= KU

DATE: September 4, 2007 19—
TO: The Honorable Charles Wittenberg =3 = ==
Attorney John Barga o ";g:

Attorney Mark L.andes/Mark Troutman on =CE

w oI

Prosecuting Attorney Kenneth Egbert, Jr..

Case Number: 07-CV-0271 |
Case Caption: State of Ohio, ex rel. v Seneca County Commissioners, et al.

| You are hereby notified that the above captioned case has been assigned as
follows:

TELEPHONE CONFERENCE RE: MOTION FOR INJUNCTION
filed by Plaintiff on 8-30-07 .

on Wednesday, September 12, 2007, at 1:30 p.m.

DEFENDANTS’ TO FILE RESPONSE TO PLAINTIFFS’ NEW MOTION FOR

INJUNCTION NO LATER THAN: Monday, September 10, 2007, 4:00 p.m.
copies of the response to be e-mailed to all parties and copy FAXed to the Seneca

County Clerk of Court’s Office

Rachel Rentz
Court Administrator

*internet capabilities available in the Courtrooms™

I
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IN THE COURT OF COMMON PLEAS OF SENECA COUNTY, OHIC

STATE OF OHIO, EX REL., Case Ne. 07CV (271

E 4
NANCY L. COOK, et al. * 8
P{B.tﬂtl. .E'Rﬂiﬂm & . ; s
# . il [,
* ORDER o 2 e
v # ':.Tb i __‘_.: :‘
SENECA COUNTY BOARD OF COUNTY * T R4 A
COMSS]OI\IERS, ¢t ﬂl. % 8 » -3.. g .
Defendants-Respondents * R
* oy =
September 12, 2007: Telephone status pretrial held After discussion of pending motions, the
Court issues the following orders:
It is ORDERED that the matter is set for hearing on September 18, 2007 at 11:30 AM, regarding
- I 4 .m l ,mmﬂa ]I - L Il l [ L ] to ih M i » i.E ] ! '

motion regarding inspection of the Seneca County Courthouse,
It is firrther ORDERET that defendants-respondents are gramted Jeave until October 11, 2007 to
file a response to the motion of Mary C. Ranker to Join These Proceedings,

udge Charles 8- 1@7
%@{-ﬂz '
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IN THE COURT OF COMMON PLEAS OF SENECA COUNTY, OHIO

STATE OF OHIO, EX REL.,
NANCYL. COOK, et al.
PlaintiEeRel

"Case No. 07 CV 0271

v ORDER

(R
I

W
EUEN
s

~ SENECA COUNTY BOARD OF COUNTY
™ COMMISSIONERS, et al.

Defendants-Respondents -

2
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On September 15, 2007, afier a tefephone pre-trial with counsel, the Court set a hearing date of
September 18, 2007 regerding plaintiffs® request fora preliminary junction and their request to inspect
the Seneca County Courthouse. The hearing was limitad to the type of information plairtiffs sought from
computers or servers of Seneca County and/or the Seneca Cotnty Prosecutor’s Office and whether all
inforsmation would be treusfiered o a new server if e defimdants choso to placo dighel information
from the present computer system 1o anew one. In addition, the Court needed to know if and when
defendants intended to transfer computerized information to 2 new server, and how rouch fime plaintiffs
required to obtatn the computer discovery they seek. | '

Sice the pre-trial, plaintiffs have served subpoenss fr tesfimony end documents upon mmersus
indlividuals, inchxting the Seneca County Prosecutir who is one of fhe etiorneys representing defendants
in the instant case. In response, the prosecutor bas filed 2 motion to quash the subpoena served upon
hitn. Moreover, the day afier the pre-trial plainfiffs served a five page request for production of
documents and items, including e-meils and other information maimsined on computers, to defandants,

On September 17, 2007, defendants filed a motion to dimss&emq;s:-ﬁoramiumyinjmcﬁmm
in the akemative a motion for contirmance, as well as their gwn motion 10 quash subpoenas.

EXHIBIT

I
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o light of the foregoing, the Conrt has detetsnined that the hearing soheduled for September 18,
2007 should be continued, so that all issues can be beard together.
Itis therefare ORDERED that the hearing schedhiled for September 18, 2007 is vacated
-Itisﬁn-ﬂxerORDEREDthmhismaﬁarisscheduledfmhmfiugmseptcmbués,zmatQ:BO
AM reganding the following: |
(8) Plaintiff’ request to enjoin dispossl of courty computers, specifically for determinafion of-—
1. If and when defendants intended to transfer compaterized information to & nEw seTver;
2. How much time plaintifis require to obiain the compiter discovery they seek; and
3. Whether ll information, inchding deleted c-mails, would be transferred fo a new server
or computer.
{(b) The Prosecutor’s ruotion to quash subpoena;
(c) Defendants® motion to dismiss the second request for a prelimirary fnjunction; and
(d) Any issues regarding plaintiffs’ request to nspect the Seneca County Courthouse.
IibﬂﬂhﬁORDEREDiintphinﬁEa?nﬂﬁlem.oPposiﬁmaoﬂmmspommda&ndm’
motion to dismiss and motion to quash by September 24, 2007,
1t is finther ORDERED that plaintifft shall file any opposition o ofber responss to the
prosecutor”s rmotion to quash by September 24, 2007.
Tt is firther ORDERED that defendants shall not sell, transfer, trade or otherwise dispose of any
. cormputers, servers or hard drives which they own, possess, conirol or over which they have suthority
prior to September 25, 2007,
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IN THE COURT OF COMMON PLEAS - L:?‘ )
SENECA COUNTY, OHIO E o e
State of Ohio, ex rel, Nancy L. Cook, etal. ~ *  CaseNo.07CVO0271 1 o »*»i’;:"
: R o
Plaintiffs * Judge Charles S. Wittenberg % . '; f;g{,
33
VS. * The Second Request for
. Production of Documents and Items
Seneca County Board of -* From State of Ohio, ex rel.,, Nancy L. -
Commissioners, et al. _ Cook, et al.

* To Seneca County Board of
Commissioners, et al.

Defendants _ (Civil Rule 34)
To: Seneca County Board of E Notice: If you would like this document
Commissioners, et al. : provided by other means, please
Mark Landes contact the undersigned.

250 East Broad Street, Suite 900
' Columbus, Ohio 43215
marklandes@isaacbrant.com

As authorized by Ohio Civil Rule 34, State of Ohid, ex rel., Nancy L. Cook, hereby
requests permissibn ﬁrom Seneca County Board of C_ommission_er_s; to conduct the following
- described activities: |
a. To inspect and copy any designated documents (including writings, drawings, graphs,
charts, photographs, phonorecords, computef generated docuzﬁgnts, e-mails and other
data compilations from which intelligence can be perceived, with or without the use
of detection devices) that are in the péssession, custody, or control of the party upon
whom the request is served;

b. To inspect and copy, test, or sample any tangible things that are in the p_ossession,

custody, or control of the party upon whom the request is served;
i hereby cemfy this isa true copy of the

EXHIBIT

-4
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¢. To enter upon designated land or other property in the possession or control of the

party upon whom the request is served for the purpose of inspection and measuring,
surveying, photographing, testing, or sampling the property or any designated object

or operation on the property.

If the served party is an organization, such as a public or private corporation or

association, the organization will choose one or more of its proper employees, officers or agents

to produce the items requested.

At this time, State of Ohio, ex rel., Nancy L. Cook, et al. specifically requests that Seneca

County Board of Commissioners, et al. produce the following items:

0

@)

3

@) -

(%)

Related to Commissioner Ben Nutter (“you”):

all e-mails plus attachments, and all other forms of electronic communications sent
by you or at your instruction, in any manner, from January 1, 2006 through
September 14, 2007, that relate in any manner to the Ohio historic 1884 Seneca
County Courthouse or the 15 Year Space Needs Master Plan,

all e-mails plus attachments, and all other forms of electronic communications
received by you or at your instruction, in any manner, from January 1, 2006 through
September 14, 2007, that relate in any manner to the Ohio historic 1834 Seneca
County Courthouse or the 15 Year Space Needs Master Plan

all e-mails plus attachments and all other forms of electronic communications, that
were sent to other persons, but were copied to you or shared with you, from January
1, 2006 through September 14, 2007, that relate in any manner to the Chio historic
1884 Seneca County Courthouse or the 15 Year Space Needs Master Plan,

you are instructed to search all computers to which you actually used to send or
receive, or which were actually used by others, to send or to receive the items

requested in Ttem (1), Item (2) and Item (3) above,

in an effort to further explain this request, the term “all computers” described in Item
(4) above includes all computers at all places of employment, your office, your home,
in the Seneca County Courts, personal desktop computers, personal laptop computers
and all other forms of electronic communication equipment belonging to you, your
employer, co-workers, friends, acqumntances family members, experts, consulted

and all other persons,
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(6)

(7

(8)
©9)
(10)
(1 1)

(12)

13)

(14)
(15)

(16)

the e-mail plus attachments from Prosecutor Kenneth Egbert addressed to
Comumissioner Sauber and Nutter and dated January 24, 2007, wherein he stated “stay

the course,”

the e-mail plus attachments from Magistrate Kathryn Hanson addressed to you and
dated March 2, 2007 that discusses at length various issues regarding the courthouse,

the e-mail plus attachments described in item (6) above that you forwarded to
Commigsioner David Sauber.

Related to Commissioner David Sauber(“you”):

all e-mails plus attachments, and all other forms of electronic communications sent
by you or at your instruction, in any manner, from January 1, 2006 through

... September 14, 2007, that relate in any manner to the Ohio historic 1884 Seneca
County Courthouse or the 15 Year Space Needs Master Plan, :

all e-mails plus attachments, and all other forms of electronic communications
received by you or at your instruction, in any manner, from January 1, 2006 through
September 14, 2007, that relate in any manner to the Ohio historic 1884 Seneca
County Courthouse or the 15 Year Space Needs Master Plan '

all e-mails plus attachments and all other forms of electronic communications, that
were sent to other persons, but were copied to you or shared with you, from January
1, 2006 through Septeniber 14, 2007, that relate in any manner to the Ohio historic
1884 Seneca County Courthouse or the 15 Year Space Needs Master Plan,

you are instructed to search all computers to which you actually used to send or
receive, or which were actually used by others, to send or to receive the items
requested in Item (1), Item (2) and Item (3) above,

in an effort to further explain this request, the term “all computers” described in Itern
(4) above includes all computers at all places of employment, your office, your home,
in the Seneca County Courts, personal desktop computers, personal laptop computers
and all other forms of electronic communication equipment belonging to you, your
employer, co-workers, friends, acquaintances, family members, experts, consulted

and all other persons,

the e-mail plus attachments from Prosecutor Kenneth Egbert addressed to
Commissioner Sauber and Nutter and dated January 24, 2007, wherein he stated “stay

the course,”

the e-mail plus attachments from Magistrate Kathryn Hanson addressed to
Commissioner Nutter and dated March 2, 2007 that discusses at length various issues

regarding the courthouse,

the e-mail plus attachments described in item (6) above that you received from
Commissioner Ben Nutter. ‘
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(18)

(19)

(20)

@1)

(22)

(23)

24)

(25)

Related to County Administrator Lucida Keller (“you”):

all e-mails plus attachments, and all other forms of electronic communications sent
by vou or at your instruction, in any manner, from January 1, 2006 through
September 14, 2007, that relate in any manner to the Ohio historic 1884 Seneca
County Courthouse or the 15 Year Space Needs Master Plan,

all e-mails plus attachments, and all other forms of electronic communications
received by you or at your instruction, in any manner, from January 1, 2006 through
September 14, 2007, that relate in any manner to the Ohio historic 1884 Seneca
County Courthouse or the 15 Year Space Needs Master Plan,

all e-mails plus attachments and all other forms of electronic communications, that
were sent to other persons, but were copied to you or shared with you, from January
1, 2006 through September 14, 2007, that relate in any manner to the Ohio historic
1884 Seneca County Courthouse or the 15 Year Space Needs Master Plan,

you are mstructed to search all computers to which you actually used to send or
receive, or which were actually used by others, to send or to receive the items
requested in Ttem (1), Item (2) and Item (3) above

inan effort to further explain this request, the term “all computers™ described in ftem

(4) above includes all computers at all places of employment, your office, your home, -
in the Seneca County Courts, personal desktop computers, personal laptop computers
and all other forms of electronic communication equipment belonging to you, your
employer, co-workers, friends, acquaintances, family members, experts, consulted
and all other persons,

the e-mail plus attachments from Prosecutor Kenneth Egbert addressed to
Commissioner Sauber and Nutter and dated January 24, 2007, wherein he stated “stay

the course,”

the e-mail plus attachments from Magistrate Kathryn Hanson addressed to you and
dated March 2, 2007 that discusses at length various issues regarding the courthouse,
the e-mail plus attachments described in item (6) above that you forwarded to
Commissioner David Sauber.

Related to Clerk Tanya Hemmer (“you”):

all e-mails plus attachments, and all other forms of electronic communications sent
by you or at your instruction, in any manner, from January 1, 2006 through
September 14, 2007, that relate in any manner to the Ohio historic 1884 Seneca
County Courthouse or the 15 Year Space Needs Master Plan,

all e-mails plus attachments, and all other forms of electronic communications
received by you or at your instruction, in any manner, from January 1, 2006 through



v
.-

(26)

@7

(28)

(29)

- (30)

G1)
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September 14, 2007, that relate in any manner to the Ohio historic 1884 Seneca
County Courthouse or the 15 Year Space Needs Master Plan,

all e-mails plus attachments and all other forms of electronic communications, that
were sent to other persons, but were copied to you or shared with you, from Januvary
1, 2006 through September 14, 2007, that relate in any manner to the Ohio historic
1884 Seneca County Courthouse or the 15 Year Space Needs Master Plan,

you are instructed to search all computers to which you actually used to send or
receive, or which were actually used by others, to send or to receive the items
requested in Item (1), Item (2) and Item (3) above,

- in an effort to further explain this request, the term “all computers™ described in Item

{(4) above in¢ludes all computers at all places of employment, your office, your home,
in the Seneca County Courts, personal desktop coffiputers, personal laptop computers
and all other forms of electronic communication equipment belonging to you, your
employer, co-workers, friends, acquaintances, family members, experts, consulted

* and all other persons,

the e-mail plus attachments from Prosecutor Kenneth Egbert addressed to
Commissioner Sauber and Nutter and dated January 24, 2007, wherein he stated “stay

the course,”

the e-mail plﬁs attachments from Magistrate Kathryn Hanson addressed to you and
dated March 2, 2007 that discusses at length various issues regarding the courthouse,

the e-mail plus attachments described in item (6) above that you forwarded to
Commissioner David Sauber.

You may comply with this request by producing the original specified items at, or

mailing copies of the original items to Barga, Jones & Anderson, Lid. c/o John T. Barga at 120

Jefferson Street, Tiffin, Ohio 44883 on or before October

Nancy L. Cook, et al.
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I have personally been.responsible for or supervised the items being submitted in

response to this Request for Production and Items.

Signature

Printed name

Title (if applicable)

SWORN TO BEFORE ME and ~'subscfibed'to in my presence this day of
, 2007,

Notary Public

CERTIFICATE OF SERVICE

The undersigned hereby certifies that a copy of the foregoing was forwarded by regular
'U.8. Mail and electronic mail on the ch day of September 2007 upon the followmg

Judge Charles S. Wittenberg, cwitt841@yahoo.com

Kenneth Egbert, Jr., Seneca County Prosecuting Attorney, 71 S. Washington St., Suite E.,
Tlfﬁn OH 44883, kegbert@senecapros.org.

Mark Landes, 250 East Broad Street, Suite 500, Columbus, Ohlo 43215,
marklandes@jisaacbrant.com;

Mark Troutman, 250 East Broad Street, Suite 900, Columbus, Ohio 43215,

marktroutman{@jsaacbrant.com. QM

John . Barga (00182957 °
Coynsél for State of Ohio, ex reX.

Napcy L. Cook, et al. -
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The State of Ohio, ex rel. : 0 7 6 9 4
The Toledo Blade Co., : ]_
Relator, Original Action in Mandamus

V. :
Seneca County Board of Commissioners :
111 Madison Street :
Tiffin, OH 44883,

Respondents.

COMFPLAINT FOR AN ORIGINAL WRIT OF MANDAMUS
AND ANCILLARY INJUNCTIVE RELIEF,
INCLUDING TEMPORARY RESTRAINING ORDER

Fritz Byers (0002337) (COUNSEL OF RECORD)
824 Spitzer Building

Toledo, Chio 43604

Tele: 419-241-8013

Fax: 419-241-4215

Email: fbyers@accesstoledo.com

COUNSEL FOR RELATOR
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IN THE SUPREME COURT QF OHIO

THE STATE OF OHIOQ, ex rel
THE TOLEDO BLADE CO.
~ 541 North Superiot Street
Toledo, OH 43660,

Relatot,
- v§ - : Case Number: ..
SENECA COUNTY BOARD OF . i
COMMISSIONERS, ORIGINAL ACTION IN-
111 Madison Street MANDAMUS
Tiffin, OH 44883 {Public Records)
Respondents.

COMPLAINT FOR AN ORIGINAL WRIT OF MANDAMUS
AND ANCILLARY INJUNCTIVE RELIEF,
INCLUDING TEMPORARY RESTRAINING ORDER

OVERVIEW

(1) This is an oginal action for 2 writ of mandarmus, as well as for ancillaty
declaratory and injunctive relief, compelling the respondent, a5 the public office ot petsons
responsible for certain public records, to comply with fheu obligations under the Ohio
Public Records Act, R.C. 149.43(B) (the “Act”), and to remedy past failures to comply with
those obligations. In violation of its ob]igaﬁons, the respondent Board has (a) failed to
produce public records for inspection and copying, .and (b) has failed to maintain public

recotds in the manner required by the Act. As a consequence of that failure, the respondent

-1-




Board has failed to make public records available for inspection as required by the Act. This
Court has jurisdiction of the action under Article IV, section 2, of the Constitution of Ohio,
and under R.C. 149.43(C) and 2731.02,

(2) Consistent with the provisions of Chapter 305 of the Ohio Revised Code, the
respondent Seneca County Board of Commissioners (fhe “B.oard”) is responsible for
conducting the official business of Seneca County. The laws of Ohio — in particulat, the
Ohio Public Records Act and the Ohio Open Meetings Act, R.C. 121.22 - mandate that this
business be conducted openly in full public gaze. |

(3) The Boatd has violated that mandate in its decisioﬁ—making on a highly visible
mattet of acute public interest: the dec-:ision to destroy the historic Seneca County
Courthouse and to replace it with a “modern” facility. This action does not challenge that
decisioﬁ; rather, it challenges the Board’s violation of public-records law in connection with
that decision. In patticulat, it challenges the Board’s unlawful destruction of public records,
and its failure to make records available for inspection.

(4) The missing records relate to, among othet things, the Board’s decision to destroy
the Courthouse. 'Publi‘c tecords in the possession of Relator reflect certain aspects of the
process by which that decision was made, including the conduct of deﬁberaﬁohs, on the
subject of destruction of the courthouse, by the Boatd other than in open meetings of the

Board, in violaton of the Open Meetings Act, R.C, 12122,




(5) The doctrine of spoliation of evide-nce, long and repeatedly embraced by this
Coutt, supports the inference that the destroyed records would likewise document open-
| meetings violations.

(6) Ohio’s Open Meetings Act expressly provides that a formal aéﬁon of any kind by
a public body is invalid unless (a) the action itself was adopted at an open meeting and (b) all
dclibéraﬁons on that action wete likewise conducted at an open mecﬁn.g. R.C. 121.22(H).

(7) Respondent’s public-records violations therefore require not only the writ of
mandamus expressly authorized by R.C. 149.43.C, but also ancillary injunctive relief
enjoining the respondents to comply with the Public Records Act, to take all available
measutes to retrieve the destroyed records, 2nd, critically, enjoining the Respondents from
desttoying the Seneca County Coutthouse or otherwise implementing any ot all of the
decisions relating to the destruction of the Courthouse until the Respondent Board has fully
complied with the Public Records Act and the Open Meetings Act.

| PARTIES

(8) Relator The Toledo Blade Co. (“The Blade”) is an operating division of Block -
Coﬁmumcaﬁons, Inc., a corporation organized under the laws of the State of Ohio. The
Blade is principally engaged in the publication of a newspaper of general circulation. In this
enterprise, The Blade employs, among others, reporters and editors who act on behalf of the
The Blade and on behalf of the general public in gatlleﬂng information by vatious means,
including the inspection of public tecords, as a basis for publication of information that

affects the public interest and informs the public about matters of public interest. Among |
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these reporters and editors are David Mutray, Special Assignments Editor, and Steven Eder,
Staff Writer.

(9) Respondent Seneca Board of County Commissioners is public body that exists
and operates under the terms and conditions of Chapter 305 of the Ohio Revised Code,
The Board is a “public office” as defined in and for purposes of the Act. R.C. 149.011(A).

- BACKGROUND

(10) The City of Tiffin is the county-seat of Seneca County. The Board’s-offices and
the county courthouse are in Tiffin. |

(11) The Seneca County Courthouse was built in 1884. Tt was designed by architect
Elijah E. Myers, one of that century’s premiere designers of public buildings. Among other
buildings, Myers designed state capitol buildings in Michigan, Texas, and Colorado. The
Tiffin County courthouse is one of Myers’s few Ohio works.

(12) On August 31, 2006, the Board approved, by 2 3-0 vote, a Space Needs Master
Plan that expressly directed the Board to pursue the destruction of the “1884 Courthouse.”
Since that time, the Boatd has taken numerous actions in pursuit of the Master Plan -
directive. On Aﬁgust 6, 2007, the Boatd voted, 2-1, to move zhead with a plan that calls for
the Courthouse to be destroyed in Fall 2007.

VIOTLATIONS OF THE PUBLIC RECORDS ACT

(13) In the coutse of covering the Board's discussions and decisions regarding the

destruction of the courthouse, The Blade has requested to inspect and to copy specific

records held by the Board. In particular, The Blade has sought all emails — received, sent,
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and deleted — of the three Commissions, from January 1, 2006 to the present. In respotise,
the Boatd, through counsel, has ﬁade cettain emails available for inspection.

(14) The emails produced by the Board make cleat that the Boatd has violated the
Act by destroying or otherwise making unavailable emails that are public records under the
Act, in violation of the Act and the Schedule for Records Retention and Dispo sition that the
Seneca County Recotds Commission filed with the dﬁo Historica-l Sodiety. '

(15) While proving the destrction of emails is in some ways like proving a negative,
the records produced make clear that cettain emails have been destroyed. Numerous
examples exist. ‘They include the following:

(A) On January 24, 2007, Seneca County Prosecutor Ken Egbert sent an email
to the three commissioners, advising them about the coutthoﬁsc and urging them to “stay
the course.” Tt was addressed to Commissioners Saubet and Nuttet, But in response to The
Blade’s public-tecords request, the Board produced no emails from Nuttet’s email inbox
between January 1, 2007 and July 19, 2007.

(B) On March 2, 2007, Seneca-County Juvenile Court Magistrate Kathryn
Hanson sent an email to Commissioner Nutter, discussing at length various issues regarding
the Courthouse. Nutter, in tutn, forwarded the email to commissioner Sauber. But, again,
in response to The Blade’s public-records request, the Board produced no emails from
Nutter’s email inbox between January 1, 2007 and July 19, 2007.

(16) The Board produced no emails from Commissioner Nutter’s inbox from the

period from January 1, 2007 through July 19, 2007. The Board produced 46 emails from
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Nutter’s inbox, all received after July 19, 2007. The Board withheld 35 emails from Nutter’s
account on the ground of attorney-client privilege. Nutter has admitted to destroying emails
received between January 1, 2007 and July 19, 2007.

(17) The Board ptoduced no emails from Commissioner Bridinget’s inbox or sent-
messages folder; it produced seven items from his deleted-messages foldet. Bridnger has
admitted to destroying all emails from his account, although be statéﬂ that he has réccnrly
begun saving all emails having to do with county business. {Bridinger was elected in.2006 -
aﬁd replaced former Commissioner Schock.)

- (18) The Board produced 20 emails from Commissioner Szuber from 2006. One
email was withheld on the ground of attorney-client privilege. Thete were substantial gaps
between the dates of the emails produced for S_a;:ber. Fot example, there wete no emails
betweén April 12, 2006 and June 23, 2006. In contrast, the Board produced 420 emails from
Saubet’s account in 2007.

(19) The Schedule of Records Retention and Disposition filed by Seneca Couaty with
the Ohio Histotical Society provides that e-mail will be retained if it “has asignificant
Administrative, Fiscal, Legal, or Histotic Value.”

(20) The emails destroyed by the Boatd were destroyed in violation of the County’s
Schedule of Records Retention and Disposition, and so in violation of the Act.

(21) Emails reviewed by The Blade make clear that the commissioners used email
cormunications to conduct deliberations on the subject of the destruction of the

courthouse. For example, on Auvgust 8, 2006, before the August 31, 2006 vote to approve
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the Space Needs Master Plan, the commissioners exchanged emails about the draft Master
Plan. Comnﬁssioner Nutter wrote to Commissioners Sauber and Schock, asking them to
review a draft of the study and “get with me by Monday [August 14] for any changes.” In
other words, let’s delibetate before the public meeting,

(22) These emails fall within The Blade’s public-records request, but were not
produced :bﬁ the C-ounty in r.cs_plonse to that request. They were obtained, rather, from a
third patty. When pressed for an explanation as to why these emails were not produced by -
the Boatd, The Blade was informed the failure was “an oversight.”

PUBLIC BENEFIT

t23) Under the Act, public records are to be ma&c available fot inspection and
copying on the request of any person. The obligation of public offices and persons
responsible for public records to make the records available on request does not depend on
the irﬁportance of the reason for the tequest. In a mandamus action, however, the |
entitlement of the relator to an éward of attorney fees may be affected by the degree of
public benefit resulting from the issuance of 2 writ compelling the records’ availability. In
this action, as set forth, relator seeks an award of its attorney fees.

(24) The functioning of County government is inherently a rﬁatter of great and grave
public significance. But in this instance, the public interest to be sexrved by this mandamus
action is particularly powerful. All institutions of government are public trusts, and historic

buildings are uniquely so. A county courthouse is a singularly powerful symbol of




government; it is, as well, a2 symbol of the enduring history of a govetnment committed to
the rule of law and devoted to the idea that ours is a government of laws, not individuals.

(25) Tt is thus all the more important that decisions, made temporally by individuals,
about a government’s history should be subjected to the public scrutiny commanded by
Ohio’s public-records and open-meetings laws. Elected officials acting in goed faith should
have nothing to hide regatding their deliberations and decisions. And to ensure that
ptinciple, Ohio law mandates openness in deliserations and decisions through a well-
harmonized pair of laws — Public Records and Open Meetings — that operate together to
cement the crucial principles of transpatency and public scrutiny.

(26) The Board has said publicly that the judiciary has no role in reviewing the
Board’s decision about the courthouse, that this is a matter of scparétion of powers. To be
sure, the Board is entitled, under settled principles of constitutional governance, to make
decisions falling lawfully within its purview. But settled rules of law, honored in the United
States since the founding of the Republic, assign to the judiciary the crucial role of making
sure that governments and the people who constitute them follow the established rules.
This action seeks this Court’s intervenﬁo;l, not to reverse the Board’s decision on its merits,
but to address the Board’s knowing and intentional violation of the Public Records Act,

(27) It is, to be sute, alarming tha;t this violation ai:pcats to have been undertaken
intentionally for the purpose of destroying evidence of a related violation of Ohio’s Open
Meetings Act. In this context, the Board’s invocation of “sepatation of powers” as a means

of avoiding judicial scrutiny strikes a particulatly hollow note.
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(28) Indeed, in this case, issuance of the writ of mandamus and the accompanying
ancillary relief sought will in truth enhance the proper functioning of govetnment by
vindicating the profound judgments the General Asserably and this Court have made about
open 'governrnent in Obhic. |

{29) Mote fondamentally, issuance of a writ of mandamus in this case will subject the
Board’s deliberations and dccisioﬁ—rnaldng to healthy, indeed necessary public scrutiny.
Either that scrutiny will give the public needed assurance that the Board’s decisions about
the Courthouse are prudent, lawful, and productive, ot it will expose imprudence,
incompetence, illegality, or dishonesty, In either event, the benefit to the public will be
palpablé.

PRA FOR REIIEF

Relator seeks the following relief:

A. A peremptory writ of mandamus directing the respondent (i) to make responsive
public records availzble to Relator promptly and without delay for inspection and copying,
and to do so at all times in response to future requests; (i) to take the necessary steps to
recovet the content of all requested records that have supposedly been deleted, and to report
to this Court promptly zs to the steps that have been taken and their efficacy; and (iii) to
make each of the recovered emails promptly available to Rclatlor for inspection and copying,

B. If this Court does not issue a petemptory writ of rnaﬁdamus, then entry of an
alternative wiit commanding the Respondent to show cause why a final writ in the above

terms shc_mld not issue,



C. In either case, entry of a temporary restraining ordet, prohibiting the respondent
and all those in active concert or participation with it from doing any of the following duritig
the pendency of this action: (1) acting to destroy, delete, despoil, remove, or in any way
tender inaccessible or less accessible or retrievable any electronic communications or
electronic documents or physical or electronic copies ot backup ot archival copies thereof
that refer to or concern in any way the county courthouse of Seneca County and that axc'in
the possession, custody, or control of respondents or of any persons acting in concert with
ot at the direction of respondents; and (2) implementing any part-of any resolutions, plans,
ot decisions adopted by the Board of Commissioners of Seneca County regarding tlllc
demolition, replacement, or renovation of the courthous;a of Seneca County, including
without limitation the solicitation or letting of bids oz contracts for plans or for the
implementation of plans.

D. In any event, an award to Relator of its costs of suit including its attorney fees.

E. And such other relief as is propet.

. Fritz Byers (0002337)
824 Spitzer Building
Toledo, Ohio 43604
Phone: 419-241-8013
Pax: 419-241-4215
e-mail: foyers@accesstoledo.com

Cbunscl for Relator .
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IN THE SUPREME COURT OF OHIO .
The State of Ohio, ex rel, : ,
The Toledo Blade Co., : ' U 7 - 1 6 4
Relator, Original Action in Mandamus

V. :
Seneca County Board of Commissioners, :

Respondents.

AFFIDAVIT OF STEVEN D. EDER

i

Fritz Byers {0002337) (COUNSEL OF RECORD)
824 Spitzer Building

Toledo, Chic 43604

Tele: 419-241-8013

Fax: 419-2414215

Email: fbyers@accesstoledo.com

COUNSEL FOR RELATOR
- FILED
SEF 10 2007
CLERK OF COURT
SUPREME COURT OF OHIO
RMS/TLH/7574T2.5

000000.129



SEP-10-2607 16187 From:LAW OFFICE | 4192414215 To:16142210216 P33
IN THE SUPREME COURT OF OHIO

THE STATE OF OHIO, ex rel,

THE TOLEDO BLADE CO.

541 North Superior Streer

Toledo, OH 43660,

~ Relator,
- V3~ | " | Case Number:
SENECA COUNTY BOARD OF o
COMMISSIONERS ORIGINAL ACTIONIN
111 Madison Street MANDAMUS
Tiffin, OFH 44883 - | {Public Records)
Respondent,

AFFIDAVIT OF STEVEND, EDER

I, Steven D. Eder, being first duly sworn, hereby testify as follows;

1. T am over the age of eighteen and comperent 1o testify on the basis of |

pérsonal knowledge.
2. I bave read the Complaint for Original Writ of Mandamus filed by The
Toledo Blade Company in this action. ’

3. I have personal knowledge of the facts stated in that complaint, orher than
the hisvorical facts relating to the design of the courthouse (which facts I have
verified by independent research), and those facts are true to the best of my
knowledge, |

Affiant says nothing further.



- SEP-18-2887T 16:87 From:LAW OFFICE 4192414215 Tet 165142216216 | P.273

Steven D, Eder
- STATE OF CHIO )
} §S:
COUNTY OF LUCAS )

of September, 2007.
' /ﬁcé 7
- . 'Bgmhf D. ViceNTE
", - '?e’f'h-ﬂmt’ﬂd'. N 7

l&_uswom 10 and subscribed in my presence in Toledo, Lucas C‘ounty, Oluo this




IN THE SUPREME COURT OF OHIO

The State of Ohio, e:xfel. 07 - 1 6 9 4 |

The Toledo Blade Co.,
Relator, : Original Action in Mandamus

V. _ X
Seneca County Board of Commissioners, :

Respondents.

MEMORANDUM IN SUPPORT OF COMPLAINT FOR AN ORIGINAL
WRIT OF MANDAMUS AND ANCILLARY INJUNCTIVE RELIEF,
INCLUDING TEMPORARY RESTRAINING ORDER

Fritz Byers (0002337) (COUNSEL OF RECORD}
824 Spitzer Building

Toledo, Ohio 43604

Tele: 419-241-8013

Fax: 419-241-4215

Email: fbyers@accesstoledo.com

COUNSEL FOR RELATOR

FILED
SEP 10 2007

CLERK OF COURT
SUPREME COURT OF CHIO

RMS/TLH/TS7ATL2 EXHIBIT
000000.129
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IN THE SUPREME COURT OF OHIO '

THE STATE OF OHIO, ex rel.

THE TOLEDO BLADE CO.

541 North Supetior Street

Toledo, OH 43660,

- Relator,
-vs- Case Numbet:
SENECA COUNTY BOARD OF
‘COMMISSIONERS " ORIGINAL ACTION IN
111 Madison Street MANDAMUS
Tiffin, OH 44883 (Public Records)
Respondent.

MEMORANDUM IN SUPPORT OF
COMPLAINT FOR AN ORIGINAL WRIT OF MANDAMUS
AND ANCILLARY INJUNCTIVE RELIEF,
INCLUDING TEMPORARY RESTRAINING ORDER

Fritz Byers (0002337)

824 Spitzer Building

Toledo, Ohio 43604

Phone: 419-241-8013

‘Fax: 419-241-4215

e-mail: fbyets@accesstoledo.com

Counsel for Relator



MEMORANDUM

This is an action in mandamus to enforce ﬁle provisions of Ohio’s Public Records
Act, R.C. ch. 149 (“the Act”). Relator secks a writ of mandamus directing Respondent
forthwith to comply with the Act. Relator further seeks ancillary relief, including a
temporaty réstraining order, The teﬁporuy injunctive relief is necessary to maintain the
 status quo and prevent itreperable harm to the public pending this Court’s entry of 2 final
judgment in this action. B

As set forth in the Complaint (which is supported by the Afﬁd;rit of Steven D.
Edex), relator seeks 2 writ compelling the respondent county comamissionets of Seneca
County to provide access to vatious electronic-mail communications tegarding plans to
demolish the Seneca County courthouse. Respondents have claimed that a large nurnbe.t of
these communications have been deleted and are not retrievable. As set out Jn the complaint,
the acstrucﬁon of the e-mails is itself independently a violation of the Act, since the
destruction was contrary to the recotrds-retention policies of the county record commission
and was accomplished without prior notice to the state auditor and the Ohio Historical

Society. R.C. 149.351 & 149.38, Moreover, as has been repeatedly demonstrated, deleted e-

mails are rately totally expunged but frequently can be retrieved recovery experts.!

! See, e.g., ABC News, “White House E-mails: Gone But Not Forgotien?” (April 12, 2007),
available online at http://blogs.abenews.com/theblotter/2007/04/white_house_ema html.
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In this case, the e-mails in question are of special importance because they are likely
to demonstrate respondents’ violatic;n of the Open Meetings Act, R.C. § 121.22 (“the
Meetings Act”), in their considetation and adoption of plans for the demolition of the
Seneca County courthouse. Indeed, emails obtained by Relator from another source
demonstrate such a violation. While tespondents took the formal action :authoﬂzing the
demolition at 2 public meeting, it is clear {and in any event clearly inferable) that the
Respondent’.s deliberations on that action were copducted not in open public meetings but
through email correspondence and meetings and discussions of two or more members of the
Respondent Board that occurred other than in meetings

That inference is further supported by the inferences propetly to be drawn from
respondents’ unlawful destruction of the e-mails. Indeed, as this Court has long held, the
spoliation of evidence can propetly raise, not metely an inference, but a presumption that the
lost information is adverse to the spoliatot, Banks ». Canton Hardware Co. (1952), 156 Ohio St.
453, 461.2 If the decision to authotize demolition was — as it must be presumed to have been
—the product of non-public deliberations, then the decision itself is invalid even though
formally adopted at public meeting. R.C. 121.22(H).

Notwithstanding these considerations, respondents are proceeding as if the

authotization was validly adopted. They are, in short, cynically employing their lawless

?In cases of intentional destruction, “the maxim, ommia pracsumuninr contra spoliatoren (all
things ate presumed against a wrongdoer)” applies, so that “the utmost inference logically possible
should favor the patty aggrieved, and that the contents of the documents destroyed should be
presumed to be what the party aggrieved so alleges them.” 156 Ohio St. at 461.
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flouting of the Records Act as a vehicle for insulating from scrutiny and sanction their
probable violations of the Meetings Act.?

* In this proceeding, relator seeks to remedy the Records Act violations. In particular,
relator seeks a writ and ancillary relief to obtain access to the supposedly deleted -e-mai]s,
prospective relief to prevent recurtence of respondents’ lawlessness, and substitutionary
relief to the extent that the e-mails ar;: in fact non-recoverable. An essential part of any
remedy, however, will be depriving respondents of the fruits of their Recor&s—Act violations,
including assurances that any Meetings Act violations disclosed by the missing e-mails ate
themselves remedied.

In the present motion for a temporaty restraining otder, relator seeks to hold the
situation in the status quo in order to permit this Court to arrive at an orderly and lawful
detetmination of Relator’s right of access to the e-mails.under the Records Act In
particular, Relator seeks a testraining order that would forbid any action by respondents to
tender any of theit electronic communications or their bﬂ_ckups inaccessible ot even less
accessible. In addition, the restraining order would prohibit Respondent Boagd from
capitalizing on its behavior to date by holding the fruits of the misconduct — the demolition
authotization — in abeyance unti] this Court has riled and the deleted docurmnents have been

restored or accounted fot.

* Indeed, there has been a painfully clear demonstration of this. A group of local residents
sued the Seneca Count Board of Commissioners in the Seneca County Court of Cormmon Pleas,
alleging a violation of the Open Meetings Act. The trial court rejected that claim, ruling that the
plaintiffs hag failed to adduce evidence of the violation. In other words, the plaintiffs lost in
substantial part because the Board destroyed the evidence that would have supported the plaintiff's
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If, at the conclusion of the case, the e-mails have been disclosed and no Meetings-Act
viclaton has been shown, respondents will be free to proceed. If, on the other hand, and as
is far mote likely, the e-mails disclose violations of the Meetings Act (ot if such violations are
to be presumed due to.the non-recoverable destruction of the e-mails), the authotization will
be established as invalid pursuant to the Meetings Act.

Interlocutory relief by way of a restraining order is precisely the appropriate remedy
in 2 situation such as this. Original actions in this Court are governed by the Civil Rules
unless the Civil Rules are “clearly inapplicable.” Supreme Court Raties of Practice, Rule 10 § 2.
Civil Rule 65(A) ptovides for the issuance of temporary restraining orders upon a showing
of irreparable injury to the moving party in the event that the otder is not issued. Even in the
absence of the rule, of course, this Court would have the inherent authority to preserve the
status quo by such an order:

That the court has jurisdiction in equity, pending the final determination of the case,

in the intetest of justice, to make such intetlocutory injunctive orders as may be

necessaty to preserve the rights of the parties in the subject-matter of the

contiovetsy, to the end that the final judgment of the court may not be defeated by

the action of either party to the litigation in advance of the rendition of such

judgment has Jong been the law **5*
State ex rel. City of Cleveland v. Court of Appeals for Eighth Dist. (1922), 104 Ohio St. 96, 105.

In this case, 2 final judgment as to respondents’ numerous Records-Act violations

would not afford complete relief if respondents could capitalize on the fruits of the

violations during this Court’s deliberations. Respondents no doubt expect that the wheels of

claim. Of course, under long-settled trules of collateral estoppel and res judicata, Relator heze is not
bound by that result, nor does it preclude this action. But the outcome is instructive.
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jostice will grind sufficiently slowly that the product of their Meetings-Act violations will be a
fait accompli before those violations can be fully remedied. If respondents ate permitted to
proceed, and the destruction of the Seneca County coutthouse is permitted to occur, no
subsequent judgment in this case ot in aﬁy other can fully remedy the wrong, The loss to the
public in that event will be undeniablé, not only in terms of the financial loss from the
| expenditure of funds on an unlawful project, but far mote deeply and itreparably from the
loss of the historical and aesthetic value of the coutthouse. Indeed, the destruction of a
historic building presents pethaps the archetypal example of itreparable harm.

This Court must enter a temporary restraining order in order to assure that the relief
ultimately given for respondents’ Records-Act violations does not fall short of complete

relief. The present motion must be granted.

OOY YV

Fritz Byets (0002337)

824 Spitzer Building

Toledo, Ohio 43604

Phone: 419-241-8013

Fax: 419-241-4215

e-miail: fbyers@accesstoledo.com

‘Counsel for Relator
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IN THE COURT OF COMMON PLEAS
SENECA COUNTY, OBIO

State of Ohio, ex rel., : * Case No. 07 CV 0271

Jane Anonymous No. 1, et al.
' * Judge Charles S. Wittenberg

Plaintiffs ,
_ * Exhibit -1
Vs, Subpoena Duces Tecum to
* Clerk of Seneca County Board
Seneca County Board of Of Commissioners
Commissioners, et al. * '
Defendants *
Items to be Produced
1. all invoices you have received since January 1, 2000 from expert consultants,

retained by the Board of Commissioners, including but not limited to, the fields of
law, accounting, demolition, EPA regulations, remediation, engineering,
architecture, grant writing, federal tax credits, state tax credits and historical
preservation programs related to the demolition or renovation of the Seneca
County Courthouse; '

2. all cost estimates you have received since January 1, 2002 for the demohtlon of
the existing Seneca County Courthouse;

3. all cost estimates you have received since January 1, 2002 for the renovation of
the existing Seneca County Courthouse;
4. all cost estimates you have received since January 1, 2002 for the constructlon of

a new Seneca County Courthouse;

5. all reports, notes, memos, summaries and other written documents received by the
Board of Commissioners, produced by all citizen groups formed to study the
demolition, renovation or use of the Seneca County Courthouse since January 1,

2000,
6. the minutes of the February 27, 2007 Commissioners’ meeting. -

7. a copy of the program created and maintained for the effective management of
the records of the Seneca County Board of Commissioners,

8. a copy of the directives for the active continnation of the records management
program created and maintained by the Seneca County Board of Commissioners,

9. a copy of the meetmg minutes of the Seneca County Records Commission for
2005, 2006, and 2007,

CABJAOIShares\Documents|jth\Courthouse Subpoena Duce.doc  jib/erh



State of Ohio, ex rel., Jane A}nunymous No.1,etal | Page 2

10.

1.

12.

13.

14.

15.

16.

17.

18.

a copy of all correspondence between the Seneca County Board of
Commissioners and the Ohio Historical Society regarding the Seneca County
Courthouse from January 1, 2000 through the present day,

~ acopy of all correspondence between the Seneca County Board of

Commissioners and the Ohio Historical Site Preservation Advisory Board
regarding the Seneca County Courthouse from January 1, 2000 through the
present day, '

all correspondence sent or received by the Seneca County Board of
Commissioners that relates in any way to “qualified rehabilitation
expenditures” since January 1, 2006,

all correspondence sent or received by the Seneca County Board of ‘
Commissioners that relate in any way to “rehabilitation tax credit certificate”

since January 1, 2006,

all correspondence sent or received by the Seneca County Board of
Commissioners that relate in any way to the distinction between “owner” and
“certificate owner” since January 1, 2006, :

all correspondence sent or received by the Seneca County Board of
Commissioners that relate in any way to “State Historic Preservation Officer”

since January 1, 2006,

all correspondence sent or received by the Seneca County Board of
Commissioners that relate in any way to “State Director of Development” since

January 1, 2006, '

all co'rreSpondence sent or received byr the Seneca County Board of

Commissioners that relate in any way to “State Tax Commission” since January
1, 2006, :

Minutes of Public Meeﬁngs of the Board of Seneca County Commissions

November 26, 2001
December 18, 24 of 2001
May 6, 7, 8 of 2002

July 1, 2002

January 21, 22 of 2004
February 11, 2004
March 9, 2004

August 31, 2006

January 16, 21, 29 of 2007
February 1, 6 of 2007
May 7, 14, 31 of 2007
June 4, 7, 8 0f 2007 .
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Sender. = Carolyn

Subpoena - Tanya Hemmer

Exhibit-1

Subpoena Duces Tecum to
Clerk of Seneca County Board
of Commissioners

The information contained in this facsimilie is confidential and may afso be protected by the
attorney-client privilegde. The information is intended only for the use of the individual or entity to which it
is addressed. Further, if you are not the addressee, please notify us immediately by calling us collect at
(419) 447-0507. We will then advise you how we will retrieve this confidential transmission. Please do
not disseminate or distribute this material to anyone. Thank you.

If you experience any difficulties with this transmission,
please call (419) 447-0507.



IN THE COURT OF COMMON PLEAS OF SENECA COUNTY, OHIO

o L3
g 03
t. VR
| 2 2
STATE OF OHIO, EX REL.,, * Case No. 07 CV Qz?j L.
JANE ANONYMOUS NO. 1, et al, * = o eni”
Plaintiffs-Relators * D o Zp
* ~ '%:O = ”‘_2;{; o
V. | * OPINIONAND © = g2g
* JUDGMENTENTRY ® 5%
SENECA COUNTY BOARD OF COUNTY  *
COMMISSIONERS, et al. *
Defendants- Rcspondents *
*

This matter is before the Court on the motion of defendants-respondents [hereinafier defendants] to
dismiss the complaint. Plaintiffs-relators [hereinafter plaintiffs] have filed a memorandum opposing the
motion. Upon review of the arguments of counsel and the applicable law, the Court finds that the motion
to be well taken and should be granted, with planmfﬁs having a limited right to amend.

L PROCEDURAL HISTORY
Plaintiffs filed their complaint on May 23, 2007, naming as defendants the Seneca County Board of

| Commissioners, the three County Commissioners and the clerk for thé Board of Commissioners. The six

plaintiffs in this case have not identified themselves and the caption set forth in the complaint describes the
plaintiffs as Jane Anonymous No. 1, Jane Anonyméus No. 2, Jane Anonymous No. 3, Jane Anonymous
No. 4, John Anonymous No. 1, and John Anonymous No. 2. Further, each anonymous plaintiff lists his or
her address as “Seneca County Resident Tiffin, Ohio 44883.” At paragraphs one fhrough six of the
complaint, it is alleged that each anonymous plaintiff is a resident taxpayer and registercd voter in Seneca
County, Ohio. The complaint sets forth six causes of actions: (1) enforcement of a writ of mandamus; (2)
violation of R.C. 149.43, Ohio’s Public Records Act; (3) violation of R.C. 212.22, the Ohio Sunshine Law;
(4) breach of fiduciary duty; (5) negligence; and (6) injunctive relief. |

On June 19,2007, the anonymous plaintiffs filed a motion for a temporary restrammg order [TRO]
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as well as an affidavit of plaintiffs’ counsel, seeking, inter alia, an order enjoining defendants from
demolishing any part of the Seneca County Courthouse. The next day defendants filed a response to
plaintiffs® motion for a TRO, and on June 22, 2007, defendants filed a supplemental memorandum in
opposition to the motion for a TRO. On June 25, 2007, the Court held a telephone status conference with
counsel for the parties and scheduled the matter for hearing on July 9, 2007, regarding a preliminary
injunction. The Court did not issue a temporary restraining order. Subsequently, defendants, on June 25,

filed their motion to dismiss,

. II. ANALYSIS

Under Ohio law, when a party files a motion to dismiss for failure to state a claim, all the factual
allegations of the complaint must be taken as true and all reasonéble inferénceslmust be drawn in favor of
the nonmoving party. Byrdv. Faber (1991), 57 Ohio $t.3d 56, 60. The Ohio Supreme Court, in O’Brien
v. Univ. Commumity Tenants Union, Inc. (1975), 42 Ohio St2d 242, 245, citing Conley v. Gibson (1957),
355 U.S. 41, stated: “’In appraising the sufficiency of the complaint we follow, of course, the accepted
rule that a complaint shonld not be dismissed for failure to state a claim unless it appears beyond doubt that
the plaintiiéf can prove no set of facts in support of his claim which would entitle him to relief.””

In fcheir motion to dismiss, défendants contend that the Ohio Rules of Civil Procedure mandate the
names and addresses of all parties appéa: on the complaint and that an identifiable complainant is essential
to maintain a legal action, Without meeting these requirements, the complaint fails to set forth a viable
claim for relief. Plaintiffs respond that their identities are not the issne in this case and that defendants’ |
legal authority is inapplicable to the instant matter.
| | The Court’s analysis begins with the Chio Rules of Civil Procedure. The Civil Rules provide no
procedure or authority for anonymous plaintiffs. On the contrary, Civ.R. 10(A) provides in part: “In the
complaint the title of the action shall include the names and addresses of all the parties * * *.” Here, it is
undisputed that the complaint in the instant cause fails to comply with Civ.R. 10(A). In Grouﬁ of Tenanits
From I?ze Grandview Homes v. Mdr»Len Realty, Inc. (1974), 40 Ohio App. 2d 449, the Third District
Court of Appeals held that such requirements were mandatory, stating: “It is urged that this is simply a

matter of form. We disagree. The existence of an identifiable complainant is essential to the existence of
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an action,” Id. at 450. The Court of Appeals furtber declared: “If there is no complainant, there is no
complaint.”

The holding in Group of Tenants applies here as well. Tﬁe six unknown individuals who have not
included their names and addresses in the complaint herein are essentially the same as the group of
unknown persons in Group of Tenants. Without knowledge of the persons who are seeking
extraordinary relief in this caSe, the defendants as well as the Court are unable to determine who has
responsibility for the case, whether there are potential issues of stahding and whether any or all of the
plaintiffs are the real parties in interest. (See Civ.R. 17(A), which provides that “Every action shall be
prosecuted in the name of the real party in interest.” [Emphasis added.])

In a situation similar to the case sai-judice, the Common Pleas Court of Franklin County dismissed
a complaint when the plaintiff was denominated as Jane Doe. Doe v. John Doe, Pﬁblisher { Feb, &,
2006), 05 CVC-08-9029, unreported. In Doe, the court, relying on Group of Tenants, held that the
anonymous plaintiff’s complamt failed to comply with Civ.R. 10(A) in that it did not identify her and did not
state her address. Jane Doe’s complaint was dismissed without prejudice.

Plaintiffs allege in their merﬁoraﬁdum that they are not seeking personal gain, but, instead, they are
bringing this case as a special proceeding on behalf of all residents, foters and taxpayers of Seneca
County in order to require defendants to comply with Ohio law, and, ﬂmrefbre, plaintiffs identities are
unimportant. To be sure, each anonymous plaintiff has been captioned as “State ex rel.” and has sought to
proceed‘ for a writ of mandamus in the name of the state on relation of each Jane or John Anonymous
requesting the writ. However, plaintiffs are also secking monetéry relief under their claim for negligence
inan anﬁount in excess of $25,000 and thus are in fact requesting a financial recovery.

Regarding plaintiffs’ actions seeking mandamus, R.C. 2731.04 provides that an “Application for the
wi'it of mandamus must be by petition, in the name of the state on the relation of the person applying, and
verified by affidavit.” The Sixth District Court of Appeals has held that Civ.R. 10(A) governs mandamus
actions and “that failure to bring a mandamus action in the name of the state on the relation of the person
requesting the writ as required by R.C. 2731.04 (State ex rel. John Doe) is sufficient grounds to deny
the application for the writ.™ Pogoloff v. Pogoloff (May 1, 1998}, Lucas App. No. L-98-1133,
unreported; Crenshaw v. State (May 22, 1997), L-97-1155. Accordingly, Civ.R. 10(A) applies to the
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anonymous plaintiffs’ claim for a writ of mandamus, as well as the other causes of action, and plaintiffs
are therefore mandated to comply with the rule.

Even though the Rules of Civil Procedure and case holdings have disfavored party anonymity, both
federal and Ohio courts have tacitly approved the practice of bringing suits anonymously. See e.g. Roe v.
Wade (1973), 410 U.S. 113; Doe v. Archdiocese of Cincinnati, 2006-Ohio-2626, 109 Ohio St.3d 491.
Federa! Courts have noted that plaintiffs suing anonymously is both rare and disfavored. Femedeer v.
Haun (10th Cir. 2000), 227 F.3d 1244, 1246; Doe v. Blue Cross & Blue Shield United (7th Cir. 1997),

112 F.3d 869, 872. As observed by one court:

“It is clear that a practice has developed permitting individuals to sue under fictitious names
where the issues involved are matters of a sensitive and highly personal nature. Characteristic
of these are the birth control cases, the abortion cases, the welfare cases involving illegitimate
children or children whose fathers have abandoned them, and at least one case involving
homosexuality. In a case where economic interests were involved a court indicated some

doubt about the right to proceed anonymously.” Doe v. Deschamps (D. Mont. 1974), 64
F.R.D. 652, (Citations omitted.).

There is a strong public policy in favor of openness and public accessibility in our courts. Civ.R.
10(A), by providing that that the complaint shall give the names and addresses of all the parties,
unequivocally affirms the principle that civil actions are public proceedings. “Identifying the parties to the
proceeding is an important dimension of publicness. The people have a right to know who is using their
courts.” Doe v. Blue Cross & Blue Shield United (7th Cir. 1997), 112 F.3d 869, 872.

When faced with the question of anonymous plaintiffs, federal courts have balanced the privacy
concerns of individuals against the presumption of openness of judicial proceedings. See, e.g. Doe v.
Stegall (5th Cir. 1981), 653 F.2d 180. See also Doe v. Rostker (N.D. Cal. 1981), .89 F.R.D. 158, 162-

163, where the court stated:

“A plaintiff should be permitted to proceed anonymously in cases where a substantial privacy
interest is involved. The most compelling situations involve matters which are highly sensitive,
such as social stigmatization, real danger of physical harm, or where the injury litigated against
would occur as a result of the disclosure of the plaintiff's identity. That the plaintiff may suffer
some embarrassment or economic harm is not encugh. There must be a strong social interest
in concealing the identity of the plaintiff. By balancing the need to maintain individual privacy
rights against the right of the public and defendants to know all the facts surrounding judicial
proceedings, this court has concluded that the plaintiffs' alleged privacy interests do not
outweigh the public nature of the American courts of law.”

The anonymous plaintiffs herein maintain that if their identities are revealed they will be subjected to
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public ridicule and taunts. Plaintiffs have provided no authority to the Court to support such reasons as a
basis for anonymity. Certainly, plaintiffs” action for legal and equitable remedies is contrary to the decision
of the County Commissioners, but the Court cannot find that they have overcome the strong presumption
in favor of openness in our judicial proceedings. In any event, it cannot be said that plaintiffs’ attempt to
prevent demolition of the Seneca County Courthouse is as exceedingly unpopular as they suégest. This
Court is aware of media reports indicating vocaj, strong and possibly widespread opposition fo the decision
of the County Commissioners. However, in an attempt to support their argument for anonynmity, plaintiffs
havé attached a photocopy of one letter to the editor of an unnamed newspaper. While the author of the
letter is clearly opposed to the actions of the plaintiffs, any possible “ridicule” in the letter is instead

== directed toward the plaintiffs’ desire to remain unknown. Thus, the Court finds that plaintiffs have not set
forth a compelling or substantial justification to proceed anonymously.

Because the spirit of the Civil Rules seeks resolution of cases upon their merits and not upon
pleading deficiencies, Patterson v. V&M Auto Body (1992), 63 Ohio St.3d 573, 577, the Court will permit
plaintiffs to amend the complaint. If the plaintiffs wish to continue to maintain this action, they will be
granted a limited time to amend the complaint so that it complies with the mandates of Civ, R. 10(A). As
the Court has set a hearing on the issue of a preliminary injunction for Monday, July 9, 2007, plaintiffs are
given leave until Friday, July 6, 2007, to file an amended complaint. If plaintiffs fail to file an amended
complaint by such date, this case will be dismissed without prejudice and the hearing shall not occur. This

will provide to defendants and the Court adequate notice as to whether the hearing will go forward.

L. JUDGMENT ENTRY

It is therefore ORDERED that the motion of defendants to dismiss the complaint shall be
GRANTED IN PART. |

‘ : D s
It is ORDERED that plaintiffs’ complaint shall be dismissed without prejudice on July 6, 200% “‘2‘ =
=
Co o]
UNLESS plaintiffs file an amended complaint no later than 12:00 NOON on July 6, 2007. % = c:;»ﬁwﬁ
2\ geE
= :‘ic{;
- 8¢
3 =




o .
WHIT:~Te bo mirned alter Service completed by Sheriff or Pr "“‘q?&m.' with Progt ¢l Setvics; YELLOW—To ba served on Witness: PINK—4"" ’7‘: Copy: GOLDENROD—Cierk's Copy

COURT OF COMMON PLEAS, Seneca County, Ohio

State of Cule, ex rel.
Nancy L. Cook, et al. Cass Np._ 07 CV 0271
Plaintiff, -
SUBPOENA
VS, Civit/ Griminal- b1
' ' s : Duces Tecum
Seneca County Commissioners | Grand Jury 0
Defendant, ' '
‘ SERVICE
STATE OF OHID Personat g
% Residential
Sensea | COUNTY, SS: Certified Mail 0
To the Sheriff of Sereca County, Otrio, Greetings:
You are hereby commanded to subpoena the person named below.
10. Cindy Keller ' 111 ¥adison Street
NAME : Tiffin, Ohio 44883
ADDRESS ”
You are hereby commanded to appear before the Honorable Judge . Charles Wi ttenbe; of the
Seneca Cbi_miy. at Tiffin

Common Pleas Court at the Court House in said
25th day of July 2007 AD..
-laintiffs upon cross- examination

Maintiff/Defondant—

at 2330 gotock 2 M. 1o testify as

(hig, on the
a witness in a certain case pending in said court on behalf of the

YO ARE FURTHER ORDERED TO BRING WITH YOU:
21l of the items set forth on Exhibit -1 attached hers=to.

B oo
o= T
e 3 i
I herehy certify this is a true copy of thF g %Q 7
K T e
original p&admg nowyon file in my o off ceé—' o N
this L 4" day of WO/ 5 =2
V=TS Saet

Mary K. Ward, Clerk, Common Pleas Court

State of Ohio, C nty of § enecg Tiffin, Ohio

BFKenis writ. Pre-
pt of Court for failure to

and not depart the Court without ieave. And therein to fail not, u% :-a g
y e

sent this subpoena to the Clerk of Court upon your arrival and before you I .:
appear. 7
- John /P ‘arga Atlorney for Plaj f&Mondam-
SHERIFF (SE ONLY
FEES - ﬂ WITNESS. my hand and s¢3l of said Court this
Service $ Type of Service: l day of M ";7
Mileage $ Peaeyt ~ THMGE i
$  Dae : ard
TOTAL /0 /
Clerk
. ‘9 7 3 Z%MCOUHT OF COMMON PLEAS

Deputy Cierk

- W/W /Jm

s



IN THE COURT OF COMMON PLEAS
SENECA COUNTY, OHIO

State of Ohio, ex rel., * Case No. 07 CV 0271

Nancy L. Cook, et al.
* Judge Charles S. Wittenberg

Plaintiffs
*
vS. Cindy Keller Subpoena
-* Exhibit -1
Seneca County Board of ‘
Commissioners, et al. *
Defendants S

1. all public notices given by the Board of Seneca County Commissioners for the

public meeting cbnducted on August 31, 2006,

2. all e-mail or electronic messages sent or received within the office of the Board of
Seneca County Commissioners on Seneca County computers, prior to the August 31, 2007
public meeting that reiaté in any manner to the 15 Year Plan for Seneca County, developed by
the three (3) Commissioners and written by Commissioner Ben Nutter,

3 a paper copy of the August 31, 2006 minutes of the Board of Seneca County
Commissioners’ public meeting duly approved and signed by the Board at the next following
public meeting of the Board,

4, an audio/video copy of the August 31, 2006 public meeting of the Board of
Seﬁeca County Commissioners,
| 5. | all pﬁbli,c notices given by the Board of Seneca County Commissioners for the
public meeting conducted on June 25, 2007,

6. all e-mail or electronic messages sent or received within the office of the Board of

Seneca County Commissioners on Seneca County computers, prior to the June 25, 2007 public



State of Ohio, ex rel. vs. Commissioners | Keller Exhibit -1 Page 2

meeting that relate in any manner to the decision made at that meeting to demolish the Seneca
County Courthouse,.

7. a paper copy of the June 25, 2007 minutes of the Board of Seneca County
Commissioners.public meeting, duly approved and signed by the Board at the next following
public meeting,

8. a copy of all records provided to Mary C. Ranker in response to the directive set
fort_h in the October 25, 2005 Writ of Mandamus issued by this Court,

9. the General .i;dex for the minutes of the meetings of the Board of Seneca County
Commissioners as Ordered by this Court on October 25, 2005 as part of the Writ of Mandamus

compelling the Board of Seneca County Commissioners to perform certain mandatory duties.

Respectfully submitted,

re»

Johry'Y. Barga (0018295) 1 '
CERTIFICATE OF SERVICE

I hereby certify that a true copy of the foregoing was served by electronically by e-mail
on July 17, 2007 upon:

Kenneth Egbert, Jr., Seneca County Prosecuting Attorney, 71 S. Washington St., Suite E.,

Tiffin, OH 44883, kegbert(@senecapros.org.
Mark Landes, 250 East Broad Street, Suite 900, Columbus, Ohio 43215,

marklandes@isaacbrant.com;
Mark Troutman, 250 East Broad Street, Suite 900, Columbus, Ohio 43215,

marktroutman/@isaacbrant.com.

JO% . Barga (0018295)
Cousel for Plaintiffs
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Commissioner Ben Nutter
Subpoena Exhibit 1

all e-mails plus attachments, and all other forms of electronic communications sent
by you or at your instruction, in any manner, from January 1, 2006 through
September 14, 2007, that relate in any manner to the Ohio historic 1884 Seneca
County Courthouse or the 15 Year Space Needs Master Plan,

all e-mails plus attachments, and all other forms of electronic communications
received by you or at your instruction, in any manner, from January 1, 2006 through
September 14, 2007, that relate in any manner to the Ohio historic 1884 Seneca
County Courthouse or the 15 Year Space Needs Master Plan,

all e-mails plus attachments and all other forms of electronic communications, that
were sent to other persons, but were copied to you or shared with you, from January
1, 2006 through September 14, 2007, that relate in any manner to the Ohio historic
1884 Seneca County Courthouse or the 15 Year Space Needs Master Plan,

you are instructed to search all computers to which you actually used to send or
receive, or which were actually used by others, to send or to receive the items
requested in Item (1), Item (2) and Item (3) above,

in an effort to further explain this request, the term “all computers” described in Item
(4) above includes all computers at all places of employment, your office, your home,
in the Seneca County Courts, personal desktop computers, personal laptop computers
and all other forms of electronic communication equipment belonging to you, your
employer, co-workers, friends, acquaintances, family members, experts, consulted
and all other persons,

the e-mail plus attachments from Prosecutor Kenneth Egbert addressed to
Commissioner Sauber and Nutter and dated January 24, 2007, wherein he stated “stay
the course,”

the e-mail plus attachments from Magistrate Kathryn Hanson addressed to you and
dated March 2, 2007 that discusses at length various issues regarding the courthouse,

the e-mail plus attachments described in item (6) above that you forwarded to
Commissioner David Sauber.

C\DOCUME~1'mbt\LOCALS~1 |Temp\XPgrpwise\Courthosue Nutter Subp Exhibit I.doc - jiblerh
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Commissioner David Sauber
Subpoena Exhibit 1

all e-mails plus attachments, and all other forms of electronic communications sent
by you or at your instruction, in any manner, from January 1, 2006 through
September 14, 2007, that relate in any manner to the Ohio historic 1884 Seneca
County Courthouse or the 15 Year Space Needs Master Plan,

all e-mails plus attachments, and all other forms of electronic communications
received by you or at your instruction, in any manner, from January 1, 2006 through
September 14, 2007, that relate in any manner to the Ohio historic 1884 Seneca
County Courthouse or the 15 Year Space Needs Master Plan,

all e-mails plus attachments and all other forms of electronic communications, that
were sent to other persons, but were copied to you or shared with you, from January
1, 2006 through September 14, 2007, that relate in any manner to the Ohio historic
1884 Seneca County Courthouse or the 15 Year Space Needs Master Plan,

you are instructed to search all computers to which you actually used to send or
receive, or which were actually used by others, to send or to receive the items
requested in Item (1), Item (2) and Item (3) above,

in an effort to further explain this request, the term “all computers” described in Item
(4) above includes all computers at all places of employment, your office, your home,
in the Seneca County Courts, personal desktop computers, personal laptop computers
and all other forms of electronic communication equipment belonging to you, your
employer, co-workers, friends, acquaintances, family members, experts, consulted
and all other persons, '

the e-mail plus attachments from Prosecutor Kenneth Egbert addressed to
Commissioner Sauber.and Nutter and dated January 24, 2007, wherein he stated “stay
the course,”

the e-mail plus attachments from Magistrate Kathryn Hanson addressed to
Commissioner Nutter and dated March 2, 2007 that discusses at length various issues
regarding the courthouse,

the e-mail plus attachments described in item (6) above that you received from
Commissioner Ben Nutter.

CADOCUME~N\mh\LOCALS~1\Temp\¥Pgrowise\Courthosue. Sauber.Subp Exhibit Ldoc  jthicrh
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o ADDRESS
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County Administrator Lucida Keller
Subpoena Exhibit 1
all e-mails plus attachments, and all other forms of electronic communications sent

by you or at your instruction, in any manner, from January 1, 2006 through
September 14, 2007, that relate in any manner to the Ohio historic 1884 Seneca

~ County Courthouse or the 15 Year Space Needs Master Plan,

all e-mails plus attachments, and all other forms of electronic communications
received by you or at your instruction, in any manner, from January 1, 2006 through
September 14, 2007, that relate in any manner to the Ohio historic 1884 Seneca
County Courthouse or the 15 Year Space Needs Master Plan,

all e-mails plus attachments and all other forms of electronic communications, that
were sent to other persons, but were copied to you or shared with you, from January
1, 2006 through September 14, 2007, that relate in any manner to the Ohio historic
1884 Seneca County Courthouse or the 15 Year Space Needs Master Plan,

you are instructed to search all computers to which you actually used to send or
receive, or which were actually used by others, to send or to receive the items
requested in Item (1), Item (2) and Item (3) above,

in an effort to further explain this request, the term “all computers™ described in Ttem
(4) above includes all computers at all places of employment, your office, your home,
in the Seneca County Courts, personal desktop computers, personal laptop computers
and all other forms of electronic communication equipment belonging to you, your
employer, co-workers, friends, acquaintances, family members, experts, consulted
and all other persons,

the e-mail plus attachments from Prosecutor Kenneth Egbert addressed to
Commissioner Sauber and Nutter and dated January 24, 2007, wherein he stated “stay
the course,”

the e-mail plus attachments from Magistrate Kathryn Hanson addressed to you and
dated March 2, 2007 that discusses at length various issues regarding the courthouse,

the e-mail plus attachments described in item (6) above that you forwarded to
Commissioner David Sauber.

CADOCUME~Tmht\ LOCALS~1 \Femp\XPgrpwise\Courthosue Keller Subp Exhibit Ldoe  jib/erh
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Ohio, on the _18th_ day of Septemher A.D., 2007 at12:30 o’clock P__.M. to testify as
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Clerk Tanya Hemmer
Subpoena Exhibit 1

all e-mails plus attachments, and all other forms of electronic communications sent
by you or at your instruction, in any manner, from January 1, 2006 through
September 14, 2007, that relate in any manner to the Ohio historic 1884 Seneca
County Courthouse or the 15 Year Space Needs Master Plan,

all e-mails plus attachments, and all other forms of electronic communications
received by you or at your instruction, in any manner, from January 1, 2006 through
September 14, 2007, that relate in any manner to the Ohio historic 1884 Seneca
County Courthouse or the 15 Year Space Needs Master Plan,

all e-mails plus attachments and all other forms of electronic communications, that
were sent to other persons, but were ¢opied to you or shared with you, from January
1, 2006 through September 14, 2007, that relate in any manner to the Ohio historic
1884 Seneca County Courthouse or the 15 Year Space Needs Master Plan,

you are instructed to search all computers to which you actually used to send or
receive, or which were actually used by others, to send or to receive the items
requested in Item (1), Item (2) and Item (3) above,

in an effort to further explain this request, the term “all computers” described in Item
(4) above includes all computers at all places of employment, your office, your home,
in the Seneca County Courts, personal desktop computers, personal laptop computers
and all other forms of electronic communication equipment belonging to you, your
employer, co-workers, friends, acquaintances, family members, experts, consulted
and all other persons,

the e-mail plus attachments from Prosecutor Kenneth Egbert addressed to
Commissioner Sauber.and Nutter and dated January 24, 2007, wherein he stated “stay
the course,”

the e-mail plus attachments from Magistrate Kathryn Hanson addressed to you and
dated March 2, 2007 that discusses at length various issues regarding the courthouse,

the e-mail plus attachments described in item (6) above that you forwarded to
Commissioner David Sauber.

CADOCUME~] lmhﬂbOCALS-—] \Temp\XPgrpwise\Courthosue. Hemmer.Subp Exhibit 1.doc  jiblerh
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COURT OF COMMON PLEAS, Seneca County, Ohio
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You are hereby commanded to subpoena the person named below.
10:Tiffin Fire Chief William Fnnis, Jr. 53 S. Monroe St.
NAME - Tiffin, OH 44883
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Common Pleas Court at the Court House in said ____SEneca County, at Tiffin
Ohio, on the ___18th day of September ' A.D., _2007 at12:45 o'clock E___ M. o testify as
a witness in a certain case pending in said court on behalf of the _Plaintiff on cross-examination.
Plaintifi/ Defendant
YOU ARE FURTHER ORDERED TO BRING WITH YOU:
A11 of the items and documents described on Exhibit-1 attached hereto.
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Tiffin Fire Chief William Ennis, Jr.
Subpoena Exhibit 1

all e-mails plus attachments, and all other forms of electronic communications sent
from the Tiffin Fire Department computers in any manner, from January 1, 2006
through September 14, 2007, that relate in any manner to the Ohio historic 1884
Seneca County Courthouse or the 15 Year Space Needs Master Plan,

all e-mails plus attachments, and all other forms of electronic communications
received on the Tiffin Fire Department computers in any manner, from January 1,
2006 through September 14, 2007, that relate in any manner to the Ohio historic 1884
Seneca County Courthouse or the 15 Year Space Needs Master Plan,

all e-mails plus attachments and all other forms of electronic communications, that

were sent to other persons, but were copied to Ben Nutter, from January 1, 2006
through September 14, 2007, that relate in any manner to the Ohio historic 1884
Seneca County Courthouse or the 15 Year Space Needs Master Plan,

you are instructed to search all computers to which Ben Nutter had access to at the
Tiffin Fire Department, to send or to receive the items requested in Item (1), Item (2)
and Item (3) above,

in an effort to further explain this request, the term “all computers” described in Item
(4) above includes all computers and all other forms of electronic communication
equipment owned by, leased by or in the possession of the Tiffin Fire Department.

C\DOCUME~\mh!\LOCALS~I\Temp\XF growise\Courthoswe. Ennis, Subp Exkibit Ldoc  jib/crh
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10.  Prosecutcr Kemneth Egbert 71 8. Washington St.. Suite 1204
NAME Tiffin, OH 44883
ADDRESS .
You are hereby commanded 1o appear betore tha Honorable Judge __ Wittenberg of the
Common Pleas Court at the Court House in said Seneca County, at Tiffin
Ohio, on the __18th day of _September AD., 2007 512:01 o'clock _B_.M. to testify as
a witness in  certain case pending in said court on behalf of the ___Flaintiff on cross-examination.
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Prosecutor Kenneth Egbert
Subpoena Exhibit 1

all e-mails plus attachments, and all other forms of electronic communications sent
by you or at your instruction, in any manner, from January 1, 2006 through
September 14, 2007, that relate in any manner to the Ohio historic 1884 Seneca
County Courthouse or the 15 Year Space Needs Master Plan,

all e-mails plus attachments, and all other forms of electronic communications
received by you or at your instruction, in any manner, from January 1, 2006 through
September 14, 2007, that relate in any manner to the Ohio historic 1884 Seneca
County Courthouse or the 15 Year Space Needs Master Plan,

all e-mails plus attachments and all other forms of electronic communications, that
were sent to other persons, but were copied to you or shared with you, from January
1, 2006 through September 14, 2007, that relate in any manner to the Ohio historic
1884 Seneca County Courthouse or the 15 Year Space Needs Master Plan,

you are instructed to search all computers to which you actually used to send or
receive, or which were actually used by others, to send or to receive the items
requested in Item (1), Item (2) and Item (3) above,

in an effort to further explain this request, the term “all computers” described in Item
(4) above includes all computers at all places of employment, your office, your home,
in the Seneca County Courts, personal desktop computers, personal laptop computers
and all other forms of electronic communication equipment belonging to you, your
employer, co-workers, friends, acquaintances, family members, experts, consulted
and all other persons, '

the e-mail plus attachments that you sent, addressed to Commissioner Sauber and
Nutter and dated January 24, 2007, wherein you stated “stay the course,”

all executed and/or unexecuted contracts, between the Seneca County Prosecutor’s
office and/or or Seneca County and any third party, for which the Seneca County
Prosecutor has requested funding or will request funding from the Seneca County
Board of Commissioners, for the purchase, lease, lease-purchase and/or any other
arrangements that relate to the proposed destruction and/or disposition of computer
equipment in the Seneca County Prosecutor’s office,

all other documents of every nature and kind that relate in any way to the documents
and records requested in Item (7) above. '
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