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Respondents Seneca County Commissioners ("Commissioners") move this Court to

dismiss the Original Action in Mandamus brought by Relator State ex rel. The Toledo Blade Co.

for lack of subject matter jurisdiction, pursuant to Sup.Ct.R. X, Sect. 5 and the jurisdictional

priority rule:

[a]s between [state] courts of concurrent jurisdiction, the tribunal whose power is
first involved by the institution of proper proceedings acquires jurisdiction, to the
exclusion of old tribunals, to adjudicate upon the whole issue and to settle the
rights of parties.

State ex rel. Dannaher v. Crawford (1997) 78 Ohio St.3d 391, 393. The same allegations were

already filed in Seneca County on May 23, 2007, so that Court has jurisdiction of these claims.

A Memorandum in Support is attached below. I
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' Lack of subject matter jurisdiction is a clear ground for dismissal. In the interest of
judicial economy, the Commissioners have not raised other defenses, but no defenses are
intended to be waived in this pleading, including, but not limited to, the following: failure to
mitigate, venue (as argued herein), privilege, and mootness.
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MEMORANDUM IN SUPPORT

1. INTRODUCTION

This case is about a newspaper's efforts to prevent the Seneca County Commissioners

from replacing the former Seneca County courthouse. The Commissioners' decision to build a

new, modernized courthouse did not take place overnight-it was the fruit of countless hours of

research by them, former Commissioners, public interest groups, and other public discussion.

Several Seneca County citizens ("State ex rel. Cook") filed claims in Seneca County to stop the

replacement of the courthouse based upon alleged sunshine law violations identical to those filed

here. These claims were tried for four days and a preliminary injunction denied. The

preliminary injunction has not been appealed, and the case proceeds to a permanent injunction

hearing.

This Court lacks subject matter jurisdiction over this case because the claims brought by

the State ex rel. Blade have already been filed in Seneca County by State ex rel. Cook. The risk

of inconsistent judgments and prejudice is high. If this Court even issues a peremptory writ, its

judgment will conflict with the Seneca County Court's judgment already made on the same

issues. The State ex rel. Blade's request for a preliminary injunction is based on issues already

tried before and decided by the Seneca County Court and that are not on appeal.

What this means to this Court is that all potential public records and public meetings

issues will be handled in the case filed below. State ex rel. Cook is already advancing these

claims and is seeking adjudication of all these issues before the Seneca County Court. If this

Court dismissed State ex rel. Blade's allegations, its decision on the State ex rel. Blade's original

action does not preclude the people of Ohio from obtaining relief on these same issues. The

Seneca County Court may afford the same relief as this Court. As such, this Court should
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dismiss State ex rel. Blade's claims so that the case with jurisdictional priority may proceed

below.

H. CLAID'IS BROUGHT FIRST IN SENECA COUNTY AND NOW WITH THE
OHIO SUPREME COURT

There are two separate mandamus actions against the Commissioners' decision-making

process regarding the Seneca County courthouse. One is filed in Seneca County, and another is

filed in this Court. Both lawsuits involve allegations that the Commissioners failed to keep and

provide public records. Both lawsuits involve allegations that the Commissioners held private or

email deliberations regarding the replacement of the courthouse. Both lawsuits seek discovery

and damages for the alleged destruction of the same records. As such, the Commissioners face

the same allegations and same discovery on two different fronts.

A. THE SENECA COUNTY LAWSUIT

Six Ohio citizens filed a mandamus action against the Seneca County Commissioners on

May 23, 2007, which was followed by two amended complaints. See State ex rel. Cook's July

23, 2007 Second Amended Complaint (attached hereto as Exhibit A)? State ex rel. Cook alleged

that the Commissioners violated public records and open meetings law3 and sought injunctive

relief prohibiting the Commissioners from demolishing their former courthouse. Id. State ex rel.

2 All documents attached to the Commissioners' Motion to Dismiss are documents filed
with this Court or the Seneca County Court of Common Pleas. As such, this Court may
recognize these documents for purposes of granting the Commissioners' Motion to Dismiss.

3 State ex rel. Cook also brought unprecedented breach of fiduciary duty and unauthorized
acts claims. See State ex rel. Cook's Second Amended Complaint, ¶¶ 92-140, 152-162. The
Seneca County Common Pleas Court dismissed these claims under Civ.R. 12. See August 7,
2007 Judgment Entry (attached hereto as Exhibit B). State ex rel. Cook appealed these claims to
the Third District Court of Appeals, but carefully avoided appealing the denial of the preliminary
injunction. See Notice of Appeal (attached hereto as Exhibit C). These claims have no bearing
on this Court's jurisdiction.
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Cook sought to show that the Commissioners failed to produce or maintain public records,

destroyed public records from 2002 until the present (including emails), and conducted private

deliberations for courthouse decisions made in August 2006. See post-preliminary injunction

hearing briefs of the Commissioners and State ex rel. Cook (attached hereto as Exhibits D and E,

respectively). The Seneca County Court proceeded with a lengthy preliminary injunction

hearing over four days in which it ultimately denied State ex rel. Cook's preliminary injunction

request. See August 28, 2007 Judgment Entry (attached hereto as Exhibit F).

State ex rel. Cook now wishes to proceed with discovery to prepare for a permanent

injunction hearing. State ex rel. Cook has filed a request for a temporary restraining order and

preliminary injunction ordering the Commissioners and Prosecutor to maintain all electronic files

that nray have discoverable infonnation on them. See State ex rel. Cook's Second Request for

Injunctive Relief (attached hereto as Exhibit G). A hearing on this issue is scheduled for

September 25, 2007. See September 12, 2007 and September 17, 2007 Judgment Entries

(attached hereto as Exhibits H and I, respectively). Through discovery requests, State ex rel.

Cook has also requested all emails from the Commissioners regarding the Seneca County

Courthouse, among other things, from January 1, 2006 until the present. See State ex rel. Cook's

Second Set of Requests for Production (attached hereto as Exhibit J). State ex rel. Cook seeks

this information to permanently enjoin the replacement of the courthouse on the basis that

improper deliberations have occurred.

B. THE OHIO SUPREME COURT LAWSUIT

The Complaint of State ex rel. Blade involves the same allegations as those brought by

State ex rel. Cook. The State ex rel. Blade alleged that the Commissioners failed to maintain or

produce its public records per their request. Complaint, ¶ 1(attached hereto as Exhibit K). State
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ex rel. Blade also alleged that the Commissioners destroyed the records that it requested. Id. at ¶

3. According to the State ex rel. Blade, these emails and other public records are crucial in

determining whether a public meetings violation occurred because of private or email

deliberations. Id. at ¶¶ 6-7. Specifically, State ex rel. Blade alleged that Commissioners Sauber

and Nutter improperly deliberated before an August 31, 2006 meeting. Id. at ¶¶ 12, 21. The

Seneca County Conunon Pleas Court has already ruled that there is no evidence of a violation

after four days of observing witnesses' testimony. See August 28, 2007 Judgment Entry.

State ex rel. Cook and State ex rel. Blade also ask for the same relief. The Supreme

Court Complaint asks that the Commissioners be ordered to produce records and recover items

that were allegedly deleted. See Complaint, Section A of Prayer for Relief. Just as in the Seneca

County case, State ex rel. Blade has sought injunctive relief prohibiting the Commissioners from

replacing the former courthouse. See Complaint, Section (C)(2) of Prayer for Relief; see also

Request for Injunctive Relief, p. 6 (attached hereto as Exhibit L). State ex rel. Blade has even

sought to have this Court order that the Commissioners refrain from removing any of the

electronic data from their computers, just as State ex rel. Cook has done in Seneca County. See

Complaint, Section (C)(1) of Prayer for Relief; see also Request for Injunctive Relief, p. 4.

The Complaint asks this Court to exercise jurisdiction on the same claims between the

same parties that are already being litigated in another Court with concurrent jurisdiction. See

R.C. 2731.02; see also R.C. 149.43(C). But the Commissioners are already litigating the case

that has been filed with this Court. For purposes of open government, the issues will be fully

litigated at the Seneca County Common Pleas Court and should only reach this Court's

jurisdiction on appeal. As a result, this Court should dismiss the Complaint for a lack of

jurisdiction according to the jurisdictional priority rule.
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III. LAW AND ARGUMENT

This Court lacks subject matter jurisdiction for the mandamus action filed by State ex rel.

Blade against the Commissioners. The jurisdictional priority rule prohibits courts from

exercising jurisdiction over the substantially same claims between the substantially same parties

if they are already being litigated in a court with concurrent jurisdiction. This is important

because it would otherwise subject the parties to potentially inconsistent judgments from two

courts, in addition to the administrative and strategic burden of litigating on two fronts. The

parties lrere are the same-the citizens of the State of Ohio. The allegations, prayers for relief, --

and discovery requests mirror each other. As such, this Court should dismiss the State ex rel.

Blade's Complaint for a lack of subject matter jurisdiction and allow State ex rel. Cook's claims

to proceed below.

A. The jurisdictional priority rule precludes this Court from exercising subject
matter jurisdiction over claims already filed in anotber Court with
concurrent jurisdiction.

The jurisdictional priority rale provides protection for parties and courts for

circumstances in which parties attempt to litigate the same issues in different courts at the same

time. This principle is not the same as res judicata or collateral estoppel. Instead, the

jurisdictional priority rule prohibits the interference of proceedings amongst courts with

concurrent jurisdiction. Therefore, this Court should dismiss this case because it was filed

months after the substantially same allegations were filed in Seneca County between these

parties.

The jurisdictional priority rule precludes these parties from litigating the same public

records and public meetings issues in the Seneca County Court of Common Pleas and the Ohio

Supreme Court at the same time. The jurisdictional priority rule provides:
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[a]s between [state] courts of concurrent jurisdiction, the tribunal whose power is
first invoked by the institution of proper proceedings acquires jurisdiction, to the
exclusion of all tribunals, to adjudicate upon the whole issue and to settle the
rights of the parties.

State ex rel. Dannaher v. Crawford (1997), 78 Ohio St.3d 391, 393, 678 N.E.2d 549 (quoting

State ex rel. Racing Guild of Ohio v. Morgan (1985), 17 Ohio St.3d 54, 56, 476 N.E.2d 1060)

(emphasis added). Once a court of competent jurisdiction acquires subject matter jurisdiction

over a matter, its authority continues until the matter is finally disposed of. John Weenink &

Sons Co. v. Court of Common Pleas of Cuyahoga County (1948), 150 Ohio St. 349, 355, 82

N.E.2d 730; State ex rel. Republic Servs. of Ohio v. Pike Twp. Bd. of Trustees (5Ih Dist. Nos.

2006 CA 00153, 00172), 2007-Ohio-2086, ¶ 43. No court of coordinate or concurrent

jurisdiction may interfere with the proceedings in which another court has already obtained

jurisdiction. John Weenink & Sons Co., 150 Ohio St. at 355, 82 N.E.2d 730.

This rule divests one court of jurisdiction to adjudicate upon the "whole issue" and settle

the rights of those parties. Id. at 355, 82 N.E.2d 730; Miller v. Court of Common Pleas of

Cuyahoga County (1944), 143 Ohio St. 68, 70, 54 N.E.2d 130. This rule applies "if the claims in

both cases are sufficientlv similar, in that each of the actions `comprises part of the "whole

issue" that is within the exclusive jurisdiction of the courtwhose power is legally first invoked."'

State ex rel. Republic Servs. of Ohio at ¶ 44 (quoting State ex rel. Racing Guild, 17 Ohio St.3d at

56, 476 N.E.2d 1060). The Court must analyze whether the two cases involve the same "whole

issue" as follows:

1) there must be two cases pending in two different courts of concurrent
jurisdiction involving substantially the same parties; and,

2) the ruling requested the court subsequently acquiring jurisdiction must
affect or interfere with the resolution of the issues before the court where
the suit was originally commenced.
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Id. (emphasis added). Put more simply, the jurisdictional priority rule applies when the second

case involves substantially the same causes of action and the substantially same parties. State ex

rel. Dannaher, 78 Ohio St. 3d at 393, 678 N.E.2d 549; State ex rel. Sellers v. Gerken (1995), 72

Ohio St.3d 115, 117, 647 N.E.2d 807.

Whether the Seneca County Court and the Ohio Supreme Court have concurrent

jurisdiction over mandamus claims brought against the Commissioners should not be at issue.

According to R.C. 149.43(C), a relator may commence a mandamus action either in the county

court where R.C. 149.43(B) was not complied with, the court of appeals in the district where

R.C. 149.43 was not complied with, or the Ohio Supreme Court. As a result, an aggrieved party

can sue the Seneca County Commissioners either in Seneca County, the Third District Court of

Appeals, or the Ohio Supreme Court. See id. The Commissioners have been sued both in

Seneca County and the Ohio Supreme Court under R.C. 149.43(C). As such, the fact that the

Seneca County Court and the Ohio Supre ne Court have concurrent jurisdiction over these claims

should not be challenged.

Another element of the jurisdictional priority rule that should not be at issue is whether

the Seneca County case was filed first. As discussed above, the jurisdictional priority rule

provides that the court in which the subsequent lawsuit is filed is divested of its jurisdiction. The

Seneca County lawsuit was filed on May 23, 2007. See State ex rel. Cook's Complaint. State ex

rel. Blade did not file its lawsuit until September 10, 2007. Therefore, the jurisdictional priority

would apply to the subsequently-filed action by State ex rel. Blade.

When examining both lawsuits, this Court should determine that the lawsuits are filed by

substantially the same parties over the substantially same issues. If the jurisdictional priority rule
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is met, the court in the later-filed action is to dismiss the complaint before it for a lack of subject

matter jurisdiction. State ex rel. Dannaher, 78 Ohio St. 3d at 393, 678 N.E.2d 549; Holmes

County Bd. of Comni'rs v. McDowell (2006), 169 Ohio App.3d 120, ¶ 27, 2006-Ohio-5017, 862

N.E.2d 136. As such, this Court should dismiss State ex rel. Blade's Complaint.

1. The claims in the two lawsuits are substantially similar.

The jurisdictional priority rule precludes this Court's jurisdiction because the claims in

the two lawsuits are substantially similar. In order to determine whether the claims are

substantially similar, this Court has held that they are if the ruling in the Court in which the

second lawsuit was filed would interfere with resolution of the lawsuit in which the claims were

originally commenced. State ex rel. Republic Servs. of Ohio at ¶ 44 (quoting State ex rel. Racing

Guild, 17 Ohio St.3d at 56, 476 N.E.2d 1060). Importantly, the actions need not be exactly the

same but rather substantially similar. State ex rel. Dannaher, 78 Ohio St. 3d at 393, 678 N.E.2d

549; State ex rel. Sellers v. Gerken, 72 Ohio St.3d at117, 647 N.E.2d 807. Still, these lawsuits

are nearly mirror images of each other.

The similarities between the allegations and requests for relief in State ex rel. Blade's and

State ex rel. Cook's lawsuits mean that the Commissioners are at risk for potentially inconsistent

judgments from the two courts. The chart below sets forth the most striking similarities, as they

are abundant between the two Complaints:
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State ex rel. Blade's Complaint in the Ohio
Supreme Court

1) concerns the alleged failure to produce
public records from January 1, 2006 to the
present (see State ex rel. Blade's Complaint, ¶

13)

Conclusion: Both cases concern the same
records, if they exist.

2) concerns the alleged failure to maintain
public records according to public records law,
including the destruction of public records (see
State ex rel. Blade's Coinplaint, ¶¶ 1, 3, 4, 20)

Conclusion: Both cases allege that the same
records were not maintained and/or
destroyed.

4) requests a temporary restraining order
prohibiting the demolition of the former
courthouse because of allegedly improper
deliberations (State ex rel. Blade's Complaint,
¶¶ 6, 7, Section C of Prayer for Relief)

Conclusion: Both cases seek injunctive relief
prohibiting courthouse demolition because
of the allegedly improper deliberations.

State ex rel. Cook's Complaint filed in the
Seneca Countv Court of Common Pleas

1) concems the alleged failure to produce.
public records from January 1, 2006 until the
present (State ex rel. Cook's Complaint, ¶ 37;
State ex rel. Cook's Second Request for
Injunctive Relief; State ex rel. Cook's Second
Requests for Production of Documents)

2) concerns the alleged failure to maintain
public records according to public records law,
including the destruction of public records (see
State ex rel. Cook's Second Amended
Complaint, ¶ 74; see also State ex rel. Cook's
Second Request for Injunctive Relief)

4) requested a temporary restraining order and
preliminary injunction that have since been
denied but seeks discovery towards a
permanent injunction because of allegedly
improper deliberations (State ex rel. State ex
rel. Cook's Motion for Temporary Restraining
Order and Preliminary Injunction; see also
State ex rel. Cook's post-preliminary
injunction hearing brief, pp. 3-9)
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5) seeks to invalidate the Commissioners'
decision to replace the former courthouse
according to a failure to maintain public
records and have public deliberations (State ex
rel. Blade's Complaint, ¶¶ 6-7)

5) seeks to invalidate the Commissioners'
decision to replace the former courthouse
according to a failure to maintain public
records and have public deliberations (State ex
rel. Cook's Complaint, Prayer for Relief after ¶
91)

Conclusion: Both lawsuits want a court to
invalidate the Commissioners' decision
because they believe that private
deliberations took place and public records
support their allegations.

6) seeks to invalidate the Commissioners'
decisions based upon public records requests
for post-January 1, 2006 emails from the
Commissioners (State ex rel. Blade's
Complaint, ¶¶ 13-22)

6) seeks to invalidate the Commissioners'
decisions based upon subpoenas and requests
for production for post-January 1, 2006 emails
from the Commissioners (See Second Requests
for Production; State ex rel. Cook's subpoenas
in case (attached hereto as Exhibits M, N, and
0, respectively);

Conclusion: Both cases involve the same
emails and public records, regardless of the
means by which they were requested.

7) requests the Court to grant a temporary
restraining order prohibiting the
Commissioners from destroying, transferring,
or altering any data from their electronic files
or computer servers4 (see State ex rel. Blade's
Complaint, Section (C)(1) of Prayer for Relief;
see also State ex rel. Blade's Memorandum in
Support of Complaint)

7) requests the Court to grant a temporary
restraining order and preliminary injunction
prohibiting the Commissioners and Prosecutor
from destroying, transferring, or altering any
data from their electronic files or computer
servers (see State ex rel. Cook's Second
Request for Injunctive Relief; see also
September 12, 2007 and September 17, 2007
Judgment Entries.

Conclusion: Both cases involve theories that
the Commissioners' electronic data needs
preserved through injunctive relief because

^ that same data is crucial to their allegations.

4 Please note that the Commissioners have no intentions of anything besides routine,
unscheduled server and computer maintenance. The Commissioners would never willingly
support, encourage, or condone any spoliation of evidence or destruction of public records.
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There is no doubt that both lawsuits seek to invalidate the Commissioners' courthouse

decisions through alleging that records evidence that private deliberations took place. The

Seneca Countv Common Pleas Court has already determined that the emails sent from

Commissioner Nutter in August 2006 regarding his 15-year master plan were not deliberations

for purposes of public records law. See August 28, 2007 Judgment Entry. That Court also

concluded that no other violations were shown that could support State ex rel. Cook's request for

a preliminary injunction. State ex rel. Blade now seeks a "second bite at the apple" from this

Court saying that the emails were improper without waiting for State ex rel. Cook's appeal. This

duplicitous suit cannot circumvent the Seneca County Common Pleas Court's jurisdiction while

the case proceeds towards a permanent injunction hearing.

The minor factual pleading differences in the Complaint do not mean that the issues,

claims, and relief requested in the two lawsuits are not substantially the same. The Complaint

has specific allegations regarding public records requests that it made for the Commissioners'

post-January 1, 2006 emails. State ex rel. Blade's Complaint, ¶¶ 13-22. The pending lawsuit

concerns the very same emails. See State ex rel. Cook's Second Requests for Production; see

State ex rel. Cook's post-preliminary injunction hearing brief; see also State ex rel. Cook's

Second Request for Injunctive Relief. State ex rel. Cook has requested the same documents and

injunctive relief through discovery that the State ex rel. Blade requested. As such, the very same

issues will be discoverable and litigated in the Seneca County Court with regard to the

Commissioners' 2006 and 2007 emails sought in both cases. The Seneca County lawsuit was

filed first and retains jurisdiction over these issues.

The argument that this case is not precluded under collateral estoppel and res judicata

failed to acknowledge the jurisdictional priority rule and its application. The State ex rel. Blade
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argued that collateral estoppel and res judicata do not make them bound by that result, without

explanation. However, the jurisdictional priority rule does not seek to make a judgment final,

but it seeks to maintain jurisdiction for a case with the same parties and same issues in one court

at a time. These issues are not finally adjudicated at this time in any court. The Commissioners

do not seek an order from this Court that these issues are finally adjudicated. Instead, the

Commissioners request that this Court dismiss the State ex rel. Blade's action for a lack of

subject matter jurisdiction so that these issues can proceed where they were first filed.

The County relishes the opportunity to demonstrate that its conduct followed the law in

every respect. It should not have to prove it twice and simultaneously. However, if this Court

allows both lawsuits to proceed, the Commissioners and public offices statewide could be faced

with duplicative lawsuits seeking damages for lost or destroyed records. See Kish v. Akron, 109

Ohio St.3d 162, 2006-Ohio-1244, 846 N.E.2d 811. This outcome would be nonsensical and

allow every citizen of the State of Ohio to individually brin2 actions alleging the destruction of

the same public records in three forums at the same time.5 In this case, at a minimum, the

Commissioners would be at risk of paying damages to both the State ex rel. Blade and State ex

rel. Cook for the same lost or destroyed records-double damages because two lawsuits on the

same issues were allowed.

The risk for inconsistent judgments from different courts at the same time is even more

troublesome. After its review, the Seneca County Common Pleas Court could determine that the

Commissioners have not violated Ohio's public records laws. That court could recognize that

the Commissioners deleted any emails because they were no longer had "Administrative, Fiscal,

Legal, or Historic Value," which is the standard that State ex rel. Blade acknowledged governs

This argument applies equally to Section III(A)(2) below.
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the Commissioners' records retention. Complaint, ¶ 19. After that decision, the Supreme Court

could rule that the emails were improperly deleted based upon its record. The Commissioners

would then be subject to two court orders with contrary rulings. They would simultaneously

have judgments by courts of original jurisdiction providing that their alleged destruction of the

same records were both proper and improper, then the Ohio Supreme Court could rule on appeal

of the trial quite differently. This is the very risk of inconsistent judgments that the jurisdictional

priority rule is intended to prevent. As such, this Court should dismiss State ex rel. Blade's

Complaint. _

2. Both lawsuits are brougbt on behalf of the State of Ohio through a
relator against the Seneca County Commissioners so that the parties
are substantially the same.

The jurisdictional priority rule precludes this Court's jurisdiction because the parties in

both lawsuits are the same. "Mandamus is a writ, issued in the name of the state to an inferior

tribunal, a corporation, board, or person, commanding the performance of an act which the law

specifically enjoins as a duty resulting from an office, trust, or station." R.C. 2731.01 (emphasis

added). The remedy afforded for a party to obtain a public office's compliance with Ohio's

sunshine laws is a mandamus action. R.C. 149.43(C). Application for such a writ to enforce

sunshine laws shall be in the name of the State of Ohio on the relation of the person applying.

R.C. 2731.04. Therefore, any mandamus action filed against a public entity involves the same

relator-the State of Ohio.

The people of the State of Ohio are the real parties in both lawsuits against the Seneca

County Commissioners. The fact that the Conunissioners are the Respondents in both lawsuits is

clear. As this Court has recognized, the people of the State of Ohio are the real party where a

relator seeks to enforce a public right through mandamus. State ex rel. Ni»son v. Village of
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Springdale (1966), 6 Ohio St.2d 1, 4, 215 N.E.2d 592. In Nimon, this Court held that the people

are the State of Ohio for purposes of standing in bringing a mandamus claim. State ex rel.

Nimon, 6 Ohio St.2d at 4, 215 N.E.2d 592. The Ohio Supreme Court provided the following in

its analysis:

where the question is one of public right and the object of the mandamus is to
procure the enforcement of public duty, the people are regarded as the real party
and the relator need not show that he has any * * * special interest in the result,
since it is sufficient that he is interested as a citizen or taxpayer in having the laws
executed and the duty in question enforced ***.' "

Id. The State of Ohio is the "real party" for standing purposes in a mandamus action, so the

State of Ohio should be considered the same party for purposes of the jurisdictional priority rule.

Treating the relators as the State of Ohio in both cases makes sense when examining this

Court's public records decisions. This Court's sunshine law cases regarding the right to bring a

mandamus action to enforce public records or public meetings laws refer to this as the "people's

right." Dayton Newspaper v. Dayton (1976), 45 Ohio St.2d 107, 109, 341 N.E.2d 576. "The

rule in Ohio is that public records are the people's records.° State ex rel. Patterson v. Ayers

(1960), 171 Ohio St. 369, 371, 171 N.E.2d 508. Statutes and caselaw have codified the oeople's

right to open access to government papers and proceedings because public entities have a duty to

maintain those records. State ex rel. Warren Newspapers, Inc. v. Hutson (1994), 70 Ohio St.3d

619, 623, 640 N.E.2d 174. Procuring public records is a right of the people of Ohio. Complaint,

¶¶ 1, 2, 23. Maintaining them is a duty of a public office. Id. As such, State ex i-el. Blade and

State ex rel. Cook should be treated as the same party for purposes of the jurisdictional priority

rule.

This Court should not find that State ex rel. Cook and State ex rel. Blade are different

parties because it would subject public offices to duplicitous litigation in multiple forums at the
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same time. If this Court determined that State ex rel. Blade and State ex rel. Cook are different

parties, every public records case could be filed concurrently in common pleas courts, courts of

appeals, and the Ohio Supreme Court on the very same issues. See R.C. 2731.02. The law

should not provide for such procedural absurdities.

The administrative burden on public offices would be detrimental to their public

functions and not assist the citizens in ensuring open government any better when one lawsuit

can do just that. In addition, allowing such duplicative lawsuits could provide for triple the

damages levied against the public office-if a violation is found-through relators obtaining one

set of damages in each court. This would go against this Court's public records decisions in that

public records violations injure the people as a whole and not individuals. Every individual

could then make a demand for public records and cripple governmental action.

This Court should determine that the State of Ohio is the real party in both State ex rel.

Blade's lawsuit filed in this Court and the lawsuit filed in Seneca County. The State of Ohio

seeks relief against the same party in both lawsuits-the Seneca County Commissioners. This

Court's caselaw and the relators' arguments support such a conclusion. Any result in favor of

the relators inures to the benefit of the people of Ohio, not just the individual relators. Upon

reaching this conclusion, this Court should dismiss State ex rel. Blade's lawsuit for lack of

subject matter jurisdiction.

B. The Seneca County Common Pleas Court already has proper jurisdiction
over all of the claims that State ex rel. Blade has alleged.

This Court lacks jurisdiction and should be satisfied that all of State ex rel. Blade's

claims are being litigated in the Seneca County Court. As the jurisdictional priority rule

requires, another court already has jurisdiction over all of State ex rel. Blade's claims. See
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Section 111(A). State ex rel. Cook filed the same claims with the Seneca County Court nearly 4

months before State ex rel. Blade filed its claims. Id. This Court may someday acquire proper

jurisdiction over these claims on appeal, but it lacks the jurisdiction when another court has

jurisdiction over those claims. For now, it may satisfy itself that all of the issues conceming

State ex rel. Blade's lawsuit will be resolved in Seneca County. Therefore, this Court should

dismiss State ex rel. Blade's claims for a lack of subject matter jurisdiction and allow the same

claims to proceed in the Seneca County Court of Common Pleas.

IV. CONCLUSION

For all the foregoing reasons, this Court should dismiss all of the State ex rel. Blade's

allegations for a lack of subject matter jurisdiction according to the jurisdictional priority rule.

Respectfully submitted,

Mark Landes (0027227)
m arkl an d e s^;i s aacbrant. com
Mark H. Troutman (0076390)
marktroutman@isaacbrant.com

ISAAC, BRANT, LEDMAN & TEETOR, LLP

250 East Broad Street, Suite 900
Columbus, Ohio 43215
614-221-212 (telephone)
614-365-9526 (facsimile)
Counsel for Respondents Seneca County
Commissioners
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IN THE COURT OF COMMON PLEAS
SENECA COUNTY, OHIO

State of Ohio, ex rel.
Nancy L. Cook
22 Kennat Boulevard
Tiffin, Ohio 44883

and

State of Ohio, ex rel.
S. Rayella Engle
1809 East Township Road 201
Tiffm, Ohio 44883

and

State of Ohio, ex rel.
Jacqueline A. Fletcher
7890 East Township Road 8
Republic, Ohio 44867

and

State of Ohio, ex rel.
Lenora M. Livingston
14 Clay Street
Tiffm, Ohio 44883

d

State of Ohio, ex rel.
Adams A. Engle
161 North Sandusky Street
Tiffin, Ohio 44883

and

State of Ohio, ex rel.
Douglas E. Collar
98 Sycamore Street
Tiffin, Ohio 44883

vs.

Case No. 07 CV 0271

Judge Charles S. Wittenberg

Plaintiff s Amended Complaint for

(1) Enforcement of Writ of
Mandamus,

(2) Violation of the Public
Records Act,

(3) Violation of the Public
Meetings Act,

(4) Breach of Fiduciary Duty

(5) Negligence

(6) Unauthorized Conduct

(7) Injunctive Relief

Demand for Trial by Jury
Endorsed Hereon

Barga, Jones & Anderson, Ltd.
John T. Barga (0018295)
Attorneys for Plaintiff
120 Jefferson St.
Tiffin, Ohio 44883
Telephone: (419) 447-0507
Telefax: (419) 447-1335
E-mail:bargalaw@rrohio.com

Plaintiffs-Relators *
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Mary K. Ward, Clerk, Co mon PI as Court
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Seneca County Board of Commissioners
111 Madison Street
Tiffin, Ohio 44883

and

Dave Sauber, President
Seneca County Commissioner
111 Madison Street
Tiffin.Ohio 44883

and

Ben Nutter
Seneca County Conunissioner
111 Madison Street
Tiffin, Ohio 44883

and

Michael Bridinger
Seneca County Commissioner
lll Madison Street
Tiffin, Ohio 44883

and

Tanya Hemmer
Clerk for the Board
Seneca County Commissioners
111 Madison Street
Tiffin, Ohio 44883

Defendants-Respondents

Page 2

Now come the plaintiffs by and through their counsel Barga, Jones & Anderson, Ltd.,

John T. Barga, for their cause of action as follows:
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1. Parties

(1) Nancy L. Cook is a resident taxpayer and registered voter who resides at 22

Kennat Boulevard, Tiffm, Seneca County, Ohio 44883;

(2) S. Rayella Engle is a resident taxpayer and registered voter who resides at 1809

East Township Road 201, Tiffin, Seneca County, Ohio 44883

(3) Jacqueline A. Fletcher is a resident taxpayer and registered voter who resides at

7890 East Township Road 8, Republic, Seneca County, Ohio 44867;

(4) Lenora M. Livingston is a resident taxpayer and registered voter who resides at 14

Clay Street, Tiffin, Seneca County, Ohio 44883;

(5) Adams A. Engle is a resident taxpayer and registered voter who resides at 161

North Sandusky Street, Tiffin, Seneca County, Ohio 44883;

(6) Douglas E. Collar is a resident taxpayer and registered voter who resides at 98

Sycamore Street, Tiffin, Seneca County, Ohio 44883;

(7) Seneca County Board of Commissioners ("Board") is a statutory, governmental

organization having its principal place of business at 111 Madison Street, Tiffin, Ohio;

David Sauber is one of the duly elected Seneca County Commissioners;

Ben Nutter is one of the duly elected Seneca County Commissioners;

Michael Bridinger is one of the duly elected Seneca County Commissioners;

Tanya Henuner is the duly appointed Clerk for the Seneca County

Commissioners.

II. Historical Perspective Facts

(12) We hold these truths to be self-evident, that all men are created equal, that they

are endowed by their Creator with certain unalienable Rights, that among these are Life, Liberty
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and the pursuit of Happiness. That to secure these rights, Govemments are instituted among

Men, deriving their just powers from the consent of the govemed. Declaration of Independence.

(13) The United States of America was founded upon democratic principles that entitle

and guarantee to each citizen of the great country the individual freedoms and rights protected by

the United States Constitution.

(14) The Preamble to the United States Constitution reads:

We the People of the United States, in Order to form a more perfect Union,
establish Justice, insure domestic Tranquillity, provide for the comrnon defence,
promote the general Welfare, and secure the Blessings ofLiberty to ourselves and
our Posterity, do ordain and establish this Constitution for the United States of
America. (emphasis added)

(15) Amendment V to the United States Constitution, Rights of Persons reads in part:

No person shall be ... deprived of life, liberty, or property, without due process
oflaw;...

(16) Amendment IX to the United States Constitution, Unenumerated Rights reads:

The enumeration in the Constitution, of certain rights, shall not be construed to
deny or disparage others retained by the people. (emphasis added)

(17) Amendment X, to the United States Constitution, Reserved Powers reads:

The powers not delegated to the United States by the Constitution, nor prohibited
by it to the States, are reserved to the States respectively, or to the people.
(emphasis added)

(18) Amendment XIV to the United States Constitution, Rights Guaranteed and Due

Process reads in part:

SECTION. 1. ... No State shall make or enforce any law which shall abridge
the privileges or inununities of citizens o""° T^; nor shall.any State
deprive any person of... property, without due process of law; ...(emphasis
added)
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(19) The State of Ohio was founded upon democratic principles that entitle and
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guarantee to each citizen of this great state the individual freedoms and rights protected by the

Ohio Constitution.

(20) The Preamble to the Ohio Constitution reads:

We, the people of the State of Ohio, grateful to Alniighty God for our freedom, to
secure its blessings and promote our common welfare, do establish this
Constitution.

(21) Section 1, Inalienable Rights of the Ohio Constitution Bill of Rights reads in

parts:

All men are, by nature, free and independent, and have certain inalienable rights,
among which are those of enjoying and defending ... and protecting property ...
(emphasis added)

(22) Section 2; Right to alter, reform, or abolish government, and repeal special

privileges of the Ohio Constitution Bill of Rights reads in part:

All political power is inherent in the people. Government is institutedfor their ...
beneft...

(23) Section 20, Powers reserved to the people of the Ohio Constitution Bill of Right

reads:

This enumeration of rights shall not be construed to impair or deny others
retained by the people; and all powers, not herein delegated, remain with the
people. (emphasis added)

(24) One of the strengths of American govemment is the right of the public to know

and understand the actions of their elected representatives. This includes not merely the right to

know a government body's final decision on a matter, but the ways and means by which those

decisions were reached. There is great historical significance to this basic foundation of popular

goverrmment, and our founding fathers keenly understood this principle.
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(25) Thomas Jefferson said, "The way to prevent errors of the people, is to go give

them full information of their affairs through the channel of the public papers, and to contrive

that those papers should penetrate the whole mass of the people. 11 The Papers of Thomas

Jefferson (1955) 49 (Letter to Col. Edward Carrington, January 16, 1787).

(26) John Adams said, "Liberty cannot be preserved without a general knowledge

among the people, who have a right and a desire to know." A Dissertation on the Canon and

Federal Law, by John Adams (1765).

(27) James Madison said, "A popular Govenunent, without popular information, or the

means of acquiring it, is but a Prologue to a Farce or a Tragedy; or, perhaps both. Knowledge

will forever govern ignorance: And a people who mean to be their own Govemors, must arm

themselves with the power which knowledge gives." Letter from James Madison to W.T. Barry

(Aug. 4, 1822), in 9 The Writings of James Madison (1910) 103. State ex rel. Dann v. Taft, 109

Ohio St.3d 364, 2006-Ohio-1825.

(28) A fundamental premise of American democratic theory is that govemment exists

to serve the people. In order to ensure that government performs effectively and properly, it is

essential that the public be informed and therefore able to scrutinize the government's work and

decisions. Barr v. Matteo, 360 U.S. 564, 577, 3 L.Ed.2d 1434 (1959).

(29) In a democratic nation it is not difficult to understand the societal interest in

keeping governmental records open. State ex rel. Natl. Broadcasting Co., Inc. v. Cleveland 38

Ohio St.3d 79, 81, 526 N.E.2d 786 (1988).

(30) All political power is inherent in the people as government is instituted for their

equal protection and benefit. Ohio Constitution, Sec. 2.
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(31) Ohio's own history is replete with rich examples of detailed records dating back to

the 1800s. Amicus League of Women Voters of Ohio cites many rich examples of the long and

illustrious record-keeping of our forebears. When the Ohio legislature created the first boards of

county commissioners, it included in that creation a requirement that accurate records be kept by

the county commissioners. 2 Ohio Laws 150.

(32) In 1804, in "An act establishing boards of commissioners," the Ohio legislature

required:

See. 9. That the commissioners shall have a just and accurate record kept of all
their corporate proceedings, and for that purpose they are hereby empowered to
appoint a clerk. That mandate continues through today in R.C. 305.10, requiring
that the clerk "keep a full record of the proceedings of the board."

HI. Present Day Perspective Facts

(33) The population of Seneca County, Ohio, according to the US Census Bureau, has

been declining from 59,570 in 1991 to 57,255 in 2006.

(34) The number of county real estate tax foreclosures in 2005 was 36, in 2006 the

number was 44 and the number for 2007 has yet to be announced.

(35) The number of private real estate foreclosures in Seneca County, Ohio in 2005

was 227, in 2006 the number was 266 and the number through May 4, 2007 is already 98.

(36) The current sales tax rate of 7% in Seneca County, passed by the Board after it

was proposed and defeated by the registered voters of Seneca County, is the highest in the State

of Ohio.

(37) The number of evictions in Seneca County, Ohio has risen drastically in recent

years.

(38) The unemployment rate in March of 2007 for Seneca County, Ohio was 6.1%, it

was 4.4% in the nation and it was 5.2% for Ohio.
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(39) At the end of 2006, Ohio ranked as the 46"' worst in the nation for the highest

unemployment rate.

(40) The number of bankruptcies in the State of Ohio in 2006 increased 23.6% from

2005.

(41) During a recent election only 9.2% of the eligible voters voted to support a 1.5

mil levy for the Tiffin Public Schools:

(42) The Seneca County Courthouse is now ranked as the number one (1) building in

Ohio for historic significance on the Ohio Preservation List.

(43) The taxpayers of Seneca County cannot afford a multi-million-dollar tax burden

under the current economic conditions.

Cause of Action No. l

Enforcement of Writ of Mandamus

(44) For a writ of mandamus to issue, there must be (1) a clear legal right to the

requested relief, (2) a clear legal duty on the part of the respondent to perform the requested act,

and (3) no plain and adequate remedy at law. State ex rel. Hodges v. Taft, 64 Ohio St.3d 1, 3,

591 N.E.2d 1186, 1188 (1992).

(45) On October 25, 2005, following a trial, the Seneca County Court of Common

Pleas issued a Writ of Mandamus, a copy of which is attached hereto as Exhibit -1, directing the

Board to immediately take the following actions:

a. keep a full record of their proceedings as required by RC 305.10;

b. keep a general index of such proceedings as required by RC 305.10;

c. promptly prepare all public records and make them available for inspection by
any person at all reasonable times, as required by RC 149.43(D);

d. to read the minutes of the previous meeting at the beginning of each public
session as required by RC 305.11;
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e. make a good faith effort to provide Plaintiff-Relator more detailed informafion,
including how the Commissioners voted and the rationale behind their decisions
during the Board meetings of February 20, 2003, May 15, 2003, July 15, 2003
and November 6, 2003.

(46) Based upon information and belief, the Board does not keep a full record of their

proceedings as required by R. C. 305.10 and the Writ of Mandamus.

(47) Based upon information and belief, the Board does not have, has not created nor

does it maintain a General Index of its proceedings as required by R.C. 305.10 and the Writ of

Mandamus.

(48) Based upon information and belief, the Board does not promptly prepare and

maintain its public records (meeting minutes) so they are available for inspection at all

reasonable times during regular hours as required by R.C. 305.10 and R.C. 149.43(B) and the

Writ of Mandamus.

(49) Based upon information and belief, the Board does not read the minutes of the

proceedings of the previous public meeting at the opening of a new public meeting as required

by R.C. 305.11 and the Writ of Mandamus.

(50) Based upon informaGon and belief, the Board has not made a good faith effort to

provide Plaintiff-Relator more detailed information, including how the Commissioners voted and

the rationale behind their decisions during the Board meetings of February 20, 2003, May 15,

2003, July 15, 2003 and November 6, 2003.

Relief

WHEREFORE, the plaintiff prays for an order from this Court finding the Board in

violation of the, R.C. 305.10, R.C. 305.11, R.C. 149.43 and in contempt of the October 25, 2005

Writ of Mandamus, and further,
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the plaintiffs pray for an order imposing the appropriate sanctions and penalties to insure

compliance with the original Writ of Mandamus, a second Writ of Mandamus compelling

continuing compliance with R.C. 305.10, R.C. 305.11 and R.C. 305.13, reasonable attorney fees,

and other such relief allowed by law and in equity.

Cause of Action No. 2

Violation of Public Records Act

(51) 149.43 Availability ofpublic records for inspection and copying reads in part:

This version is in effect until 09-29-2007

(A) As used in this section:

(1) "Public record" means records kept by any public office, including, but not
limited to . . . county.. .

(B)(1) Subject to division (B)(4) of this section, all public records shall be
promptly prepared and made available for inspection to any person at all
reasonable times during regular business hours. Subject to division (B)(4) of this
section, upon request, a public office or person responsible for public records shall
make copies available at cost, within a reasonable period of time. In order to
facilitate broader access to public records, public offices shall maintain public
records in a manner that they can be made available for inspection in accordance
with this division.

(2) If anyperson chooses to obtain a copy of a public record in accordance with
division (B)(1) of this section, the public offce or person responsible for the
public record shall permit that person to choose to have the public record
duplicated upon paper, upon the same medium upon which the public office or
person responsible for the public record keeps it, or upon any other medium upon
which the public office or person responsible for the public record determines that
it reasonably can be duplicated as an integral part of the normal operations of the
public office or person responsible for the public record. When the person seeking
the copy makes a choice under this division, the public office or person
responsible for the public record shall provide a copy of it in accordance with the
choice made by the person seeking the copy.

(C) If a person allegedly is aggrieved by the failure of a public office to promptly
prepare a public record and to make it available to the person for inspection in
accordance with division (B) of this section, or if a person who has requested a
copy of a public record allegedly is aggrieved by the failure of a public office or
the person responsible for the public record to make a copy available to the
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person allegedly aggrieved in accordance with division (B) of this section, the
person allegedly aggrieved may commence a mandamus action to obtain a
judgment that orders the public office or the person responsible for the public
record to comply with division (B) of this section and that awards reasonable
attorney's fees to the person that instituted the mandamus action. The mandamus
action may be commenced in the court of common pleas of the county in which
division (B) of this section allegedly was not complied with, in the supreme court
pursuant to its original jurisdiction under Section 2 of Article IV, Ohio
Constitution, or in the court of appeals for the appellate district in which division
(B) of this section allegedly was not complied with pursuant to its original
jurisdiction under Section 3 of Article IV, Ohio Constitution...

(2) As used in divisions (B)(3) and (E)(1) of this section:

(E)(2)(a) 'Actual cost" means the cost of depleted supplies, records storage media
costs, actual mailing and altemative delivery costs, or other transmitting costs,
and any direct equipment operating and maintenance costs, including actual costs
paid to private contractors for copying services...

(52) R.C. 305.10 imposes clearly defined and purely ministerial duties on the Board,

and it reads as follows:

The clerk of the board of county conunissioners shall keep afull record of
the proceedings of the board, and a general index ofsuch proceedings,
entering each motion with the name of the person making it on the record.
He shall call and record the yeas and nays on each motion which involves
the levying of taxes or appropriation or payment of money. He shall state
fully and clearly in the record any question relating to the powers and
duties of the board which is raised for its consideration by any person
having an interest therein, together with the decision on such question, and
shall call and record the yeas and nays by which the decision is made ...
(emphasis added)

(53) The rule in Ohio is that public records are the people's records, and officials in

whose custody they happen to be are merely trustees for the people; therefore, anyone may

inspect such records at any time, subject only to the limitation that such inspection does not

endanger the safety of the record, or unreasonably interfere with the discharge of the duties of

the officer having custody of the same. Patterson vs. Ayers, 171 Ohio St. 369, 371, 171 N.E. 2d

508, 509 (1960).
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(54) Public records are one portal through which the people observe their government,

ensuring its accountability, integrity, and equity while minimizing sovereign mischief and

malfeasance. State ex rel. Gannett Satellite Information Network, Inc. v. Petro, 80 Ohio St.3d

261, 264, 685 N.E.2d 1223 (1997); State ex rel. Strothers v. Wertheim 80 Ohio St.3d 155, 157,

684 N.E.2d 1239 (1997).

(55) Public records afford an array of other utilitarian purposes necessary to a

sophisticated democracy: they illuminate and foster understanding of the rationale underlying

state decisions, promote cherished rights such as freedom of speech and press, State ex rel.

Dayton Newspapers, Inc. v. Phillips, 46 Ohio St.2d 457, 467, 351 N.E.2d 127 (1976), and foster

openness which encourages the free flow of information where it is not prohibited by law. State

ex rel. The Miami Student v. Miami Univ., 79 Ohio St.3d 168, 172, 680 N.E.2d 956 (1997).

(56) Keeping full minutes allows members of the public who are unable to attend the

meetings in person to obtain complete and accurate information about the decision-making

process of their government. Cox Broadcasting Corp. v. Cohn, 420 U.S. 469, 491, 95 S.Ct.

1029, 1044, 43 L.Ed.2d 328, 347 (1975).

(57) In a society in which each individual has but limited time and resources with

which to observe at first hand the operations of his government, he relies necessarily upon the

press to bring to him in convenient form the facts of those operations. Accord State ex rel.

Dayton v. Phillips, 46 Ohio St.2d 457, 467, 351 N. E.2d 127, 134 (1976).

(58) Keeping an accurate record serves many useful functions. First of all, such

records provide rich detail as to the history and culture of our country, as our goverrunent

officials embody the wishes and desires of the people in making their decisions. Sometimes,

difficult decisions are reached which go against popular opinion, but which may be necessary for
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the common good as determined by the governing bodies. Accurate minutes can reflect the

difficult decision-making process involved, and hopefully bring the public to a better

understanding of why unpopular decisions are sometimes necessary. Dayton Newspapers, Inc. v.

Da on 45 Ohio St.2d 107, 109, 341 N.E.2d 576, 577 (1976):

(59) A board of county commissioners has a clear legal duty to record descriptions of

pre-arranged discussions in its minutes. State ex rel. Fairfield Leader v. Ricketts, 56 Ohio St.3d

97, 564 N.E.2d 486 (1990).

(60) A "discussion" is an exchange of words, comments or ideas. DeVere vs. Miami

Universitv Board of Trustees, Butler Co. App 1986, Lexis 7171.

(61) A "deliberation" involves the weighing an examination of reasons for and against

a course of action. Piekutowski vs. South Cent. Ohio Educ. Serv. Ctr. Goveming Board, 161

Ohio App 3d 372, 830 N.E. 2d 423 (2005).

(62) Webster's Third New International Dictionary (1986) 918, 919, defines "full" as

"containing all that can possibly be placed or put within"; containing all details: complete.

Accordingly, a full record would be one in which the details of the recorded event are contained.

"Proceedings" is defined as "an official record or account (as in a book of minutes) of things said

or done (as at a meeting or convention of a society)."

(63) Question and answer sessions between board members and other persons who are

not public officials do constitute 'deliberations' when a majority of the board members also

entertain a discussion of public business with one another. Holeski v. Lawrence, 85 Ohio

App.3d 824, 830 (1993).

(64) A citizen's ability to evaluate government's effectiveness is one of the hallmarks

of a democratic society. Jim Petro, Ohio Attorney General, 2006.
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(65) The Ohio Public Records Act imposes two primary obligations upon public

offices; (1) provide prompt inspection of public records and (2) provide copies of public records

within a reasonable period of time. Jim Petro, Ohio Attomey General, 2006.

(66) The obligations set forth in the Ohio Public Records Act provide the public with

two primary rights; (a) the right to prompt inspection of the records and (b) the right to copies

within a reasonable period of time. Jim Petro, Ohio Attomev General. 2006.

(67) A public office creates records that are necessary for the adequate and proper

documentation of the organization, functions, policies, decisions, procedures and essential

transactions of the agency, and for the protection of the legal and financial rights of the state, and

persons directly affected by the agency's activities. Jim Petro, Ohio Attorney General, 2006.

(68) A record may be a single document within a larger file of documents as well as a

compilation of documents and can be any document, regardless of physical form or

characteristic, whether in draft, compiled, raw, or refined form, that is created or received or used

by a public office or official in the organization, functions, policies, decisions, procedures,

operations, or other activities of the office.

(69) Public scrutiny is necessary to enable the ordinary citizen to evaluate the

workings of his or her government and to hold govemment accountable. If the public can

understand the rationale behind its government's decisions, it can question, challenge or criticize

those decisions as it fmds necessary; the entire process thus allows for greater integrity and

prevents important decisions from being made behind closed doors. If on the other hand, the

public can not understand the rationale behind its government's decisions, it can not question,

challenge or criticize those decisions as it finds necessary.
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(70) R.C. 305.10 if read in conjunction with Section 121.22 O.R.C. (The Sunshine

Statute) and Section 149.43 O.R.C. (Ohio Public Records Act), clearly indicates that the

intention of the legislature is to require the Board of County Commissioners to maintain a full

record of its public meetings . The records must reflect the decision making process leading up

to the vote including debate and/or discussion of the subject matter.

(71) Based upon information and belief, the Board does not create or maintain a

General Index of its public meeting minutes.

(72) Based upon information and belief, the Board does not read, approve or sign the

minutes of its previous public meeting immediately upon the opening of each day's public

meeting.

(73) Based upon information and belief, the Clerk does not prepare and provide to

each Commissioner in written form the records of the previous public meeting inunediately upon

the opening of each day's public meeting.

(74) Based upon information and belief, the Board does not create or maintain a full

and complete record of its public meetings, including the rationale for its decisions that allow the

public to understand its decisions and discussions of public business with members of the public.

Relief

WHEREFORE, the plaintiffs pray for a Writ of Mandamus commanding and compelling

the Board and the Clerk to comply with R.C. 149.43, R.C. 305.11 and the Writ of Mandamus

issued by this Court on October 25, 2005, and further

the plaintiffs pray for an Order of this Court finding the Board and Clerk in contempt of

this Court's October 25, 2005 Writ of Mandamus, a second Writ of Mandamus directing the

Board and Clerk to purge its contempt within a reasonable period of time, otherwise to impose
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sanctions designed to force and insure compliance with both Writs of Mandamus, reasonable

attorney fees, and other such relief as allowed by law and in equity.

Cause of Action No. 3

Violation of Public MeetinQs Act

(75) R.C. 305.11 imposes clearly defined and purely ministerial duty on the Board, and

it reads as follows:

Immediately upon the opening of each day's session of the board of county
conunissioners, the records of the proceedings of the session of the previous day
shall be read, or provided to each commissioner in written form, by the clerk of
the board and, if correct, approved and signed by the commissioners. When the
board is not in session, the record of proceedings shall be kept in the county
auditor's office or, if the county has a full-time clerk, in the county
commissioners' office, open at all proper times to public inspection. It shall be
certified by the president and clerk of the board and shall be received as evidence
in every court in the state.

(76) R. C. 121.22 Ohio Sunshine Law reads in part:

(A) This section shall be liberally construed to require public officials to
take official action and to conduct all deliberations upon official business
only in open meetings unless the subject matter is specifically excepted by
law....

(B) ...

(1) "Public body" means any of the following:

(a) ... any legislative authority or board, commission ... of any county. ..

(2) "Meeting" means any prearranged discussion of the public business
of the public body by a majority of its members....

(C) All meetings of any public body are declared to be public meetings
open to the public at all times. A member of a public body shall be
present in person at a meeting open to the public to be considered present
or to vote at the meeting and for purposes of determining whether a
quoram is present at the meeting.

The minutes of a regular or special meeting of any public body shall be
promptly prepared, filed, and maintained and shall be open to public
inspection.. . .
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(F) Every public body, by rule, shall establish a reasonable method
whereby any person may determine the time and place of all regularly
scheduled meetings and the time, place, and purpose of all special
meetings.. . .

(H) A resolution, rule, or formal action of any kind is invalid unless
adopted in an open meeting of the public body. A resolution, rule, or
formal action adopted in an open meeting that results from deliberations
in a meeting not open to the public is invalid unless the deliberations were
for a purpose specifically authorized in division (G) or (J) of this section
and conducted at an executive session held in compliance with this
section. A resolution, rule, or formal action adopted in an open meeting is
invalid if the public body that adopted the resolution, rule, or formal action
violated division (F) of this section.

(I)(1) Any person may bring an action to enforce this section. An action
under division (I)(1) of this section shall be brought within two years after
the date of the alleged violation or threatened violation. Upon proof of a
violation or threatened violation of this section in an action brought by
any person, the court of common pleas shall issue an injunction to compel
the members of the public body to comply with its provisions.

(2)(a) If the court of conunon pleas issues an injunction pursuant to
division (I)(1) of this section, the court shall order the public body that it
enjoins to pay a civil forfeiture offve hundred dollars to the party that
sought the injunction and shall award to that party all court costs and,
subject to reduction as described in division (I)(2) of this section,
reasonable attorney's fees. The court, in its discretion, may reduce an
award of attorney's fees to the party that sought the injunction or not
award attomey's fees to that party if the court determines both of the
following:

(i) That, based on the ordinary application of statutory law and case law
as it existed at the time of violation or threatened violation that was the
basis of the injunction, a well-informed public body reasonably would
believe that the public body was not violating or threatening to violate this
section;

(ii) That a well-informed public body reasonably would believe that the
conduct or threatened conduct that was the basis of the injunction would
serve the public policy that underlies the authority that is asserted as
permitting that conduct or threatened conduct....

(3) Irreparable harm and prejudice to the party that sought the injunction
shall be conclusively and irrebuttably presumed upon proof of a violation
or threatened violation of this section.

Page 17
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(4) A member of a public body who knowingly violates an injunction
issued pursuant to division (1)(1) of this section may be removed from
office by an action brought in the court of common pleas for that purpose
by the prosecuting attorney or the attorney general. ...

(77) The intent of the Ohio Sunshine Law - Public Meetings Act is to require

governmental bodies to deliberate public issues in public. All meetings of any public body are

declared to be public meetings open to the public at all times. Every public body must vote and

take all of official actions and hold all the deliberation's on official business in meetings that are

open to the public. R.C. 121.22(C); Mansfield City Council vs. Richland Citv Council, 5th Dist.

Ct. App., 03CA55 (2003). Moraine v. Montgomery Cty. Bd. of Commrs., 67 Ohio St.2d 139,

423 N.E.2d 184 (1981).

(78) A public meeting is a prearranged gathering of a majority of the members of a

public body to discuss or conduct a public business. When each of these characteristics is

present, the gathering is a meeting, regardless of whether the public body itself initiated a

meeting or it was initiated by another party. R.C. 121.22(B)(2); State ex rel. Fairfield Leader vs.

Rickets, 56 Ohio St. 3d 97, 564 N.E. 2d. 486 (1990).

(79) Ohio law requires the Clerk of the Board to read the minutes of the proceedings of

the Board's previous session or have a paper copy available at the meeting, immediately upon

the opening of each day's public Board session.

(80) On May 1, 2007 the Board opened its regular meeting at 10:05 a.m. with the

Pledge of Allegiance, the roll call, and then unanimously approved the minutes from the previous

meeting without reviewing or reading the same; it is believed that no minutes were prepared or

available at the meeting.
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(81) Based upon information and belief, the Board does not read the record of the

proceedings of the session of the previous day or have the proceedings of the previous day in

written form that can be approved and signed by the Board.

(82) Based on information and belief, the normal practice followed by the Board at the

beginning of each of its regular and special meetings does not include a reading of the minutes of

the previous Board meeting.

(83) All deliberations by the Board on official business must be conducted in public

meetings.

(84) Based upon information and belief, the Board conducts some of its deliberations

on official business when it is not in a public meeting.

(85) Action on a resolution, rule or formal action of any kind is invalid unless adopted

in an open meeting of a public body. Formal action adopted in an open meeting that results

when deliberations occurred in a meeting not open to the public, is an invalid action. Barbeck v.

Twinsburzr Twp, 73 Ohio App.3d 587, 595, 597 N.E.2d 1204 (1992).

(86) Based upon information and belief, on or about August 31, 2006 when the Board

met in a general session, Benjamin NTutter authored and presented a fifteen (15) year plan, the

Board entertained no discussion upon the plan, immediately voted on the plan, excused

themselves individually from the meeting, returned approximately five (5) minutes later and

inquired of the public if they had any questions, all in violation of the Open Meeting Act.

(87) Based upon information and belief, the Board does not take all official action in

public meetings.
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(88) Based upon information and belief, the Board does not record the complete public

meeting by excluding comments and questions from the public concerning official county

business.

(89) Based upon information and belief, the Board limits members of the public (tax

paying citizens of Seneca County) to three (3) minutes, if a member of the public wishes to

address the Board regarding public business.

(90) Based on information and belief, the Board adjourns from a general session to an

executive session, without stating sufficient reason or explanation for the adjournment.

(91) As a direct and proximate result of the Board failing to conduct all deliberations

on official business in public meetings, some of the actions taken with regard to the Courthouse

Project are invalid for failure to comply with R.C. 121.22.

Relief

WHEREFORE, plaintiffs pray for a Writ of Mandamus from this Court commanding the

Clerk to read or provide the Board with a written copy of the previous meeting rninutes, the

board to approve and sign a full and complete set of minutes of each and every public meeting

immediately upon the opening of each succeeding public meeting, and the Board to conduct all

discussions and deliberations of public business in public meetings, reasonable attorney fees and

other such relief available at law and in equity, and further

Plaintiffs pray for an Order invalidating all official actions taken by the Board based upon

deliberations of its members in private meetings, and other such relief available at law and in

equity.
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Cause of Action No. 4

Breach of Fiduciary Duty

(92) R.C. 3.22 Oath of office reads in part:

Page 21

Each person chosen or appointed to an office under the constitution or laws of this
state, and each deputy or clerk of such officer, shall take an oath of office before
entering upon the discharge of his duties. The failure to take such oath shall not
affect his liability or the liability of his sureties.

(93) R.C. 3.23 Contents of oath of office reads in part:

The oath of office of every ... officer, deputy, or clerk shall be to support the
constitution of the United States and the constitution of this state, and faithfully to
discharge the duties of the office.

(94) Each person elected to an office under the laws of this state shall take an oath of

office before entering upon the discharge of his duties. RC 3.22.

(95) The oath of office of every officeholder shall include provisions to support the

Constitution of the United States, and the Constitution of this State, and to faithfully discharge

the duties of the office. RC 3. 23.

(96) A public official has a fiduciary duty to each citizen of the state (county). State

vs. Kelly, 12 Ohio St. 2d 92, 232 N.E 2d 391 ( 1967).

(97) A fiduciary duty involves a higher than normal standard of care. Stamper v. Parr-

Ruclanan Home Town Motor Sales, 25 Ohio St.2d 1, 3, 265 N.E. 2d 785, 786 (1971); Baier v.

Cleveland Ry. Co., 132 Ohio St. 388, 391, 8 N.E.2d 1, 2.

(98) The Board has a fiduciary obligation to the taxpayers of Seneca County to

perform the duties required by their oath of office, by thoroughly investigating all options,

including restoration, renovation and demolition, before embarking upon any project related to

the existing Seneca County Courthouse (Courthouse).
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(99) Based upon information and belief, the Board has made a series of decisions

related to the restoration, renovation, partial demolition and/or complete demolition of the

Seneca County Courthouse (Courthouse Project).

(100) Based upon information and belief, the Courthouse Project will cost the taxpayers

of Seneca County, between $10,000,000.00 and $15,000,000.00.

(101) Based upon information and belief, the last tax increase requested by the Board

and put on the ballot for the voters of Seneca County, was defeated.

(102) Based upon information and belief, the taxpayers of Seneca County cannot afford

an additional, extraordinary tax burden.

(103) Based upon information and belief, the Board has failed and refused to retain or

hire independent professional legal, architectural, engineering, construction, historic

preservations or tax advisors.

(104) Based upon information and belief, the Board has already spent over $300,000.00

on "consultants," all of whom have been trying to "sell" the Board a plan of action for the

Courthouse Project.

(105) Based upon information and belief, this Board has yet to formulate a definitive

plan regarding any phase of the Courthouse Project.

(106) Based upon info.*mation and belief, the Board has failed and refused to retain the

professionals necessary to help it perform its due diligence and investigative work, that will

produce the critical information necessary as a prerequisite to the Board making any informed

and prudent decisions about the Courthouse Project.

(107) Based upon information and belief, some, if not all, of the decisions have been

made by the Board without the benefit of independent professional legal, architectural,
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engineering, construction, historic preservationists or tax advisers, who could provide critically

necessary information and advice necessary for an informed decision.

(108) Based upon information and belief, the board has breached its fiduciary duty to

the taxpayers of Seneca County, by failing to exercise the necessary due diligence requisite for

any informed decision already made, or about to be made regarding the Courthouse Project.

(109) As a direct and proximate result of the breach of fiduciary duty, it is impossible

for the Board to make any informed decisions about the Courthouse Project, without insuring

against waste of the Seneca County taxpayers' money and the imposition of an unnecessary and

unfair tax burden upon the taxpayers of Seneca County in an amount yet to be determined.

(110) Based upon information and belief, the Board has not conducted fact finding due

diligence and has breached its fiduciary duty to the taxpayers of Seneca County.

(111) On February 27,2007, a letter was delivered to the Board, that presented

questions and raised issues related to the Seneca County Courthouse, the answers to and

discussions of, that could lead an informed Board to make prudent, well-informed decisions

about the Courthouse Project that would protect and preserve the physical and monetary assets of

Seneca County and its taxpayers. A copy of the letter is attached hereto as Exhibit -2.

(112) The Board has failed and refused to respond to the letter, i.e., the questions asked

in and the issues presented in the letter.

(113) On March 26, 2007, a separate letter was delivered to the Board again requesting

open, public discourse and dialogue on the questions and issues raised in the February 27, 2007

letter related to the Courthouse Project. A copy of the letter is attached hereto as Exhibit -3.

(114) The Board has failed and refused to respond to the March 26, 20071etter.
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(115) On March 26, 2007, a request for inspection of public records was filed with the

Seneca County Board of Conunissioners office, a copy of which is at attached hereto as Exhibit -4.

(116) The Clerk advised that during 2004, 2005, 2006 and 2007, there have been no

invoices from expert consultants retained by the Commissioners, including but not limited to, the

fields of law, accounting, demolition, EPA Regulations, remediation, engineering, architecture,

grant writing, federal tax credits, state tax credits or historical preservation or renovation of the

Seneca County Courthouse.

(117) On April 10, 2007 a request for inspection of public records was filed with the

Seneca County Board of Commissioners, a copy of which is attached hereto as Exhibit -5.

(118) The Clerk advised that the Board had no correspondence in its records from

January 1, 2000 through the present day related to the Seneca County Courthouse, to or from

a. The Ohio Historical Site Presentation Advisory Board,

b. The State Historic Preservation Officer

c. The State Director of Development, or

d. The State Tax Commission.

(119) The Clerk advised that the Board had no correspondence in its records that relate

in any way to

a. The distinction between "owner" and "certificate owner"

b. To "qualified rehabilitation expenditures,"

c. To "rehabilitation tax credit certificates."

(120) In the mid-1970s, The Tiffin Seneca Bicentennial Commission, Inc., strongly

recommended preservation effort of the downtown block encompassed by Washington, Market,

Jefferson and Perry Streets, adding these key factors about preservation:
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a. Preservation Means: keeping old buildings and neighborhoods alive through
rehabilitation and finding new uses for old buildings.

b. Preservation tools include: creative use of zoning, tax incentives, government
grants, and private financing.

c. Preservationists include: architects, historians, planners, government officials,
contractors, developers, construction workers, craftsmen, homeowners,
tenants, photographers, writers, bankers, and lawyers.

d. Preservation generates: an awareness of a city or town's history, architecture,
and environmental features.

e. Preservation goals are: to create and maintain livable and stimulating
connnunities; to plan for a future that incorporates the best of our past.

See Exhibit -6 attached hereto.

(121) The Board has made a decision to partially or completely demolish the Seneca

County Courthouse without explaining its rationale for the decision or how it plans to pay for the

demolition and replacement building.

(122) The Board is willing to pay an architectural finn Forty-seven Dollars ($47.00)

per hour for its secretary.

(123) The Board is not willing to retain the services of independent professionals who

have the expertise to assist the Board to make well-informed, prudent decisions about the

Courthouse Project.

(124) By resolution dated September 20, 2001, the board appointed a courthouse

planning committee made up of a cross-section of the Seneca County community at large. The

blue ribbon, broad-based citizens comniittee was made up of the following persons:

James Bailey, Fostoria Mayor
David Bush, Heidelberg Professor
Patti Cole, Republic Lumber Co.
Larry Dunlap, Businessman
Nick Fabrizio, Chiropractor
Susie Feasle, Business Owner
Richard Focht, Chamber of Commerce
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David Frisch, Newspaper Publisher
George Kidd, Tiffin University President, Chairman
Michael B. Lang, Attorney
Bob Overholt, Educator.
Howard Sniith, Local Historian
Lee Ann Wolf-Langenderfer, Retired Heidelberg Professor
Robert Anderson, Seneca County Administrator
Steve C. Shuff, Common Pleas Judge

(125) On December 17 the committee wrote its report and submitted its

recommendations to the board.

The Community Speaks

(126) The Blue Ribbon, Broad-Based Citizens Committee Report in 2001, that made

four recommendations:

A. that, as nearly as practical, the Courthouse exterior and the interior rotunda be

restored to their original 1880's appearances;

B. that the Courthouse be renovated to contain a Common Pleas Court on each of

the second and third floors and the Clerk of Courts offices and court related

meeting rooms on the first floor;

C. the Hanson Building insurance monies be used to build a courthouse annex

east of the Courthouse; during the courthouse project, the annex will be the

interim location of the Common Pleas Courts and the Clerk of Courts; in

future years the annex would house needed Americans with Disabilities Act

(ADA) compliant facilities for the Probate and Juvenile Courts, the offices of

the County Engineer and the offices of the Commissioners; if for some reason,

the annex cannot be built adjacent to the Courthouse, then it should be

immediately constructed on the site of the former Hanson Building;
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D. that primary funding for the Courthouse project be a temporary one quarter

percent ('/<%) sales tax.

(127) A former Board, on December 24, 2001 by unanimous vote, adopted a resolution

which accepted verbatim the recommendations of the Blue Ribbon Committee and proceeded

with plans to renovate the existing Courthouse.

(128) A former Board placed on the ballot a one half percent ('/z %) sales tax issue,

which was barely defeated.

Collection of Sales Taxes

(129) A former Board imposed a temporary one half percent ('/2 %) sales tax on the

people of Seneca County, thereby producing the one quarter percent ('/4 %) revenue needed for

the renovation.

(130) Most recently, this Board made permanent, the temporary one half percent (%x %)

tax imposed by the previous Board.

(131) Seneca County has been, since the imposition of the temporary sales tax,

collecting the one quarter percent ('/< %) sales tax requested and needed in for the Courthouse

renovation.

(132) Since those funds have been collected and clearly designated for renovation of the

Seneca County Courthouse, those funds are available in the county treasury to complete the

renovation project begun by the Board of Commissioners in 2001.

Studies

(133) The Board has indicated that Seneca County needs an additiona120,000 square

feet of additional space.
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(134) The existing Seneca County Courthouse has approximate 33,000 square feet of

usable space.

(135) The Stilson study indicated that the least expensive altemative for reuse of the

existing courthouse is space renovation.

(136) The Van Dyke Study indicated that least expensive alternative for reuse of the

existing Courthouse space is renovation.

(137) The most recent study conducted by MKC Associates indicates that the least

expensive alterrnative for reuse of the existing courthouse space is renovation.

(138) To date, the Board has spent approximately $400,000.00 on studies, all of which

indicate the least expensive altemative for reuse of the Courthouse space is renovation.

(139) The decision of the current Board to demolish the Courthouse ignores the

expertise of three well-recognized architectural engineering firms, is fiscally and fmancially

irresponsible, does not serve the best interests of the people of Seneca County and constitutes a

breach of their oath of office and their fiduciary duties to the people of Seneca County.

(140) Before the Board imposes a multi-million dollar financial burden on the taxpayers

of Seneca County, the Board must exercise fact finding due diligence before it fulfills its

fiduciary duty to the taxpayers of Seneca County.

Relief

WHEREFORE, the plaintiff prays for a Writ of Mandamus from this Court directing the

Board to fulfill its fiduciary duty to the taxpayers of Seneca County, perform the necessary due

diligence by requiring it to retain the services of the necessary independent professionals who

can assist and guide it, so the Board can perform the fact finding and due diligence necessary to

make an informed decision before it burdens the taxpayers of Seneca County with an unjustified
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multi-million dollar financial burden, reasonable attorney fees and other relief available at law or

in equity.

Cause of Action No. 5

Negligence - Damages

(141) Negligence is a failure to use ordinary care.

(142) Every person is required to use ordinary care to avoid injuring another's property.

(143) Ordinary care is the care that a reasonably careful person would use under the

same or similar circumstances.

(144) A person may be required by law to do something or not to do something.

(145) Failure to do what is required by law is negligence, as is doing something the law

prohibits.

(146) Based on information and belief, the Board is the steward of all Seneca County

property, bound by oath and duty to preserve and protect all county property, including the

Seneca County Courthouse.

(147) Based upon information and belief, the Board has for decades, failed and

neglected to provide basic and routine maintenance and repair the existing Courthouse.

(148) Based upon information and belief, the Board closed the existing Courthouse and

moved the Court of Common Pleas and the Clerk of Courts out of the existing Courthouse during

calendar year 2004.

(149) Based upon information and belief, the fourth floor of the Courthouse still

contains many law books and the main portion of the former Seneca County Law Library, paid

for by the taxpayers of Seneca County and State of Ohio.
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(150) Based upon information and belief, and as a direct and proximate result of the

Board's negligence and failure to properly maintain and repair the Courthouse, it presently sits in

a state of bad repair, has suffered waste, including damage and destruction to the former Seneca

County Law Library.

(151) As a direct and proximate result of the Board's negligence, the taxpayers of

Seneca County have been damaged in an amount yet to be determined.

Relief

WHEREFORE, the plaintiffs pray for Judgment against the Board for damages related to

the deterioration, damage and waste of the Courthouse and the former Seneca County Law

Library in amount believed to be in excess of $25,000.00, and further

plaintiff prays for a Writ of Mandamus commanding the Board to restore the Courthouse

to the condition it was in when it was closed almost three (3) years ago, reasonable attorney fees

and other such relief available at law and in equity.

Cause of Action No. 6

Unauthorized Conduct

(152) The Board of County Commissioners is has been created by the Ohio Legislatare.

R.C. 305.01.

(153) Seneca County is a statutorily created agency of the state, and only has the

authorities granted to it by the state of Ohio.

(154) The State of Ohio is the sovereign body, which oversees county activity, and the

State of Ohio, may exercise plenary power with reference to county affairs, county property and

county funds.
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(155) Seneca County possesses only such powers and privileges as the State of Ohio has

delegated to it by statute.

(156) These powers and privileges must be strictly construed against Seneca County.

(157) Seneca County has an obligation to protect the life, liberty and property of the

citizens of Seneca County.

(158) The function of Seneca County government is to serve as an agency or

instramentality of the State of Ohio for purposes of political organization and local

administration of State policy. This local organization is a conduit for the State Legislature

through which the legislative instructions are efficiently and conveniently performed.

(159) The Ohio Legislature has delegated certain specific express authority to the

Board. R.C. 307.01 et seq.

(160) The Ohio Legislature has not written any statute or created any authority that

authorizes the Board to destroy the Seneca County Courthouse.

(161) The State of Ohio has an interest in the preservation of historic landmarks in the

State of Ohio.

(162) The Board, by passing a resolution and taking any formal action to demolish the

Seneca County Courthouse has exceeded its statutory authority, and all such actions taken by the

Board are invalid and void ab initio.

Relief

Wherefore, the plaintiffs pray for an Order of this Court declaring all actions taken by the

Board to demolish the Seneca County Courthouse be void ab initio.

Cause of Action No. 7

Temporary Restraining Order - Injunctive Relief
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(163) The purpose of a preliminary injunc6on is to preserve a status between the parties

pending a trial on the merits.

(164) In determining whether to grant an injunction, a court must look at the character

of the case, the particular facts involved, and factors relating to public policy and convenience.

Cementech, Inc. v. Fairlawn, 109 Ohio St.3d 475, 2006-Ohio-2991.

(165) A party seeking a preliminary injunction bears the burden of establishing, by clear

and convincing evidence, that: (1) there is a substantial likelihood that the plaintiff will prevail

on the merits; (2) the plaintiff will suffer irreparable injury if the injunction is not granted; (3) no

third parties will be unjustifiably harmed if the injunction is granted; and (4) the public interest

will be served by the injunction. No one factor in the analysis is dispositive, but the four factors

must be balanced as is characteristic of the law of equity. Miller ex rel. Trumbull Industries, Inc.

v. Miller, 11th Dist. No. 2004-T-0150, 2005-Ohio-5120, Procter & Gamble v. Stoneham, 140

Ohio App.3d 260, 267 (2000).

(166) There is a substantial likelihood that the plaintiffs will prevail on the merits

because of some of the actions taken by the Board to date have not been done in public meetings,

the Board and the Clerk do not prepare and maintain minutes from every public meeting in

violation of several state laws, the Board has been negligent and committed waste on the existing

Courthouse structure, the Board has not fulfilled the duties of the office by failing to perform the

basic due diligence, which is a prerequisite to prudent business decisions related to the

Courthouse Project, the Board is on course to irreparably damage or destroy the No. 1 building in

the entire state of Ohio for historic significance on the Ohio Preservation List, and the Board is

clearly violating this Court's Writ of Mandamus dated October 25, 2005.
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(167) If destroyed, the No. 1 building in the state of Ohio for historical significance on

Ohio Preservation List will be lost forever to the taxpayers of Seneca County and the State of

Ohio. If the Seneca County Courthouse is destroyed, the irreparable damage to the taxpayers of

Seneca County and the State of Ohio is obvious and not in dispute.

(168) No third parties will be harmed if the injunction is granted, as it will maintain the

status of the parties until the issues in this case can be resolved on their merits.

(169) Naturally, the public interest will be served if the main historical structure in

Seneca County can be preserved, renovated or restored for the taxpayers of Seneca County, all

Ohioans and all visitors to Ohio. See Exhibit -7 attached hereto.

Relief

WHEREFORE, the plaintiffs pray for an or.der of this Court permanently restraining and

enjoining this Board from taking any farther action or spending any further money on

consultants or studies, until such time as the Board has satisfied this Court that it has

a) complied fully with the Orders of this Court and the Writ of Mandamus issued by this

Court on October 25, 2005,

b) demonstrated that is complying with R.C. 149.43, R.C. 121.22, R.C. 305.10 and R.C.

305.11,

c) retained the necessary independent experts to guide it through the maze of tax

regulations, tax programs and legal options available for the Courthouse Project,

d) demonstrated to this Court that the Board and the individual Commissioners have

fulfilled the duties set forth in their individual oaths of office, as they relate to the

Courthouse Project, specifically but not limited to, retaining the professional expertise
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necessary to make the informed decisions required of their office and by the

taxpayers of Seneca County, and

e) other relief available at law and in equity.

Respectfully submitted,

Barga, Jones, and Anderson, Ltd.

John Barga (0018295)
Co el for Plaintiffs

Demand for Trial by Jury

The plaintiffs hereby demand a trial by jury of all issues in this case so triable,

Barga, Jones, and Anderson, Ltd.

. Barga (0018295)
el for Plaintiffs

Page 34
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CERTIFICATE OF SERVICE

I hereby certify that a true copy of the foregoing was served by electronic mail on July
23, 2007 upon:

Kenneth Egbert, Jr., Seneca County Prosecuting Attorney, 71 S. Washington St., Suite E.,
Tiffin, OH 44883, keebertna,senecapros.or^.

Mark Landes, 250 East Broad Street, Suite 900, Columbus, Ohio 43215,
marklandes gisaacbrant. com.

Mark Troutman, 250 E. Broad Street, Suite 900, Columbus, Ohio 43215,
marktroutmanna.isaacbrandt.com

arga' (0018295)
el for Plaintiffs
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IN THE COURT OF COMMON PI.F.AS OF SENECA COUNTY, O1(ib:

STATE OF OHIO, EX REL.,
NANCY L. COOK, et al.

Plaintiffs-Rela6ors

V.

SENECA COUN'IY BOARD OF COUNTY
CO1VINIISSIONERS, et al.

Defendants-Respondents

Case No. 07 CV 0271
^
s
s

" OPINION AND
' J17FtGMEN'1'ENTRY
s
s
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I

This matter is before the Court on defendants' Civ.R 12(B)(6) motion to dismiss Count 4

(Bieach of Fiduciary Duty) and Court 6(Unauthorized Conduct) ofplaintifi's' amended complaint'

Defendants argue tliat in these counts, plainfitFs have fatied to state a claim for which relief can be

granted. Plainbtl"s have Sled meuioranda in opposition. In addition, plainti^'s have filed a motion for

declaratory judgment ancUor judgmenf on the pleadings ancUor smmm}+ judpnent on Count 6.

Opposition briefs and replies have beea filed by the parties. As the Court is presently cansidering

evidence relating to plaintif's' request for a prebminary injunction, the Court must review the legal

sufficiencg oft6ese claims as they relate to the Court's authority to provide equitable ielief

In reviewing a motion to dismiss under Civ.R 12(B)(6), the Court must accept the material

allegations of the complaint as true and make all reasonable inferences in favor of theplaintiffs. Before

the motion can be granted, it must appear frmn the face ofthe complaint that plaintiEs can prove no set

offacts that would entitie them to relief. Yafl v Plain Dealer Publishing Co. (1995), 72 Ohio St3d

279, 280. To grant sanvnary judgment pursuant to CivR 56, plainfiffs must show (1) there is no

` Defendants also moved to dismiss Court 5(Negligence), which the Court is not addressing at this time. .
]
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genuine issae of material fact; (2) the moving party is entitled to jndgment as a matter of law; and (3) it

appears from the evidence that reasonabFe rninds can only come to a conclusion adverse to the

nontnovmg party, when viewing the evidence m the light most favorable to the nonmovaig patiy. A

motion for judgment on the pleadings under Civ.R 12(C) may be granted whece no rnateria] factnal

issue exists and the moving party is entitled to judgnent as a matter of law. The deteanmation is

reshncted solely to the allegations of the pleadings and the nonmov3ng parties are entitled to have all

mafeaal ailegations in the complaint, with all reasonable inferences to be drawn therefiom, con5hued in

their favor as true. State ex rel. Pirman v. Money (1994), 69 Ohio St3d 591.

Upon review of the memoranda fi]ed herein, the arguments of coiuvsel set forth therem, and the

applicable law, and for the reasons staYed heiein, the Court fmds that defendants' motion to dismiss

Count4 and Count 6 should be granted and plaintiffs' motion for declaratoryjudgment and/oc judgrnent

a; dre jileadings andtor sammary judgment on Connt 6 should be denied.x

II

In Court 4 ofthe complairrt, plamti ffs have set forth the following allegations, which the Court

accepts as hve in considering the motion to dismiss:' The Seneca County Board of County

CommiQsin„ecs (referted to collectively herein as "defendaras") have made a series of decisions ralated

to the restoratioq renovation and demolition of the Seneca Coimty Cowthouse. Tbis projeot, which will

result inthe demolition of the courQwuse, will oost between $10,000,000 and $15,000,000. In

reaching these decisioAS, defendaats have failed and refnsed to retain or hire independent professioual

legal, architecGual, engineering, construction, historic preservatiall or tax advisers. Instead defmdants

have expended over $300,000 for consultants who have persuaded the conimissioners to proceed with

the demolition projact Plairrtiffs further allege that defendants liave °fafled and refia.sed to reiain the

professionals necessary to help it perform its due diligence and invesfigative work, that wIil prodace the

critical i.nformarion necessary" for defendants to maice "any infomted and prudent decisions about the

Courthouse Project." Accordingly, "some, if not all, of the decisions have been made by the Board

° The hearing ou p]aintM' request for a preliminary injunction will continue only on those remai„ino claims
which enable plaintiffs to seek equitable relie£
' In addition to factual allegatians, plaintiffs have also made numerous legal allegations and argaments.

2 ^^^`^.
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withoutthe beaefrt of indepeodent professional" experts and advisers "who could provide critically

necessary infoniiation and advice necessety for an infonned decision."

The complaint further states that in 20D1, the Board of Comrnissioners established a covrthouse

planning committee which recommended tbat the coarthouse be tenovated, that it house the common

pleas court, and the committee further suggested methods of funding. On December 24, 2001, the

Board adopted the conmiittee's recommandat.ions. Additionally, the complaint alleges that several

studies indicate that the least expensive altemative for ieuse of easting courthouse space is renovation

In Count 6 of the complaint, Plaintiffs allege tbat the Ohio Legislature has delegated ceAain,

limited authority to county boards of county commissioners, which does not include flie authority to

destroy the Seneca County Courthouse. Plauntiffs contend in Count 6 that defendants have exceeded

thcu statutory authority by taking acaron to demolish the courthouse.

Plaintiffs request that this Court declme the acfions of defandaats void, and that it issue a writ of.

mandamus dirachng dP .Aan a to futfill thm iiduomy duty to perform the necessary due dl7rgence so

that defendants can make an infoaned decision before they cause the expenditure of millioffi of dollms

ofpublic funds. Initially, however, plaint^'̂ s am seeking apreliminay injwictiom to Mt any demolition of

the courthouse im1g the Court rul.es on the merits ofplaintiffi' claims.

^

The question presently befois the Court is whetber plaintiffs' claims set forfh in. Cowrt 4 and

Count 6 entitle them to relief. In other words, did defendants have the authority to vote to demolish the

courthouse, and if so, do they have a``6duciary duty" to consider expert advice and information, to

exmise due diligence and consider all altematives before the appropriation of county fimds.

A. Unauthorized Conduct

As to Count 6 oftbe complaint, plaintiiffs maintain that defendants are withourt the legal power and

authority to demaiish the Seneca County Courthouse because such authority has not been provided by

the General Assembly. Plaintiffs argue that since couniies derive their power from the legislature and are

subject to Gmits placed upon fhem, then county commissioners cannot demolish a covrthouse in the

3
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absence of a specific grant of authority to do so.

In Gauge County Bd ofCommissioners v. Munn Road Sand & Gravel (1993), 67 Ohio

St3d 579; 583, the Supreme Court slated that "a coLmty does not have authority to regrilate unless tbe

Gmeral Assembly affirmatively gxants it., The grant must be in clear and certain temvs. Because the

piesumption is against authority, the grant must be strictly conslrued" The Court fiu#her noted that

wdieh flie legislatme"vishes to aTmnatively grant pow" local awhorities to regulate in a particulat

area, it &equently does so in positive temis."

Tbe Ohio legislature has gianted authority to the commissioners rega:ding county courthouses.

R.C. 307.D1(A) provides: "A courthouse jail, public com.fort station, offices for county o$icers, and a

comffiy home shall be provided by tha board ofcounty commissioners when, ia its judgment, any of

them are needed. The buildings and offices sball be of such style, dimensions, and expense as the board

determines." In addition, R.C. 307.02 states: "The board of county commissioners ofany county; in

addition to its oiher poweis, may punhase, for rasb or by installment payments, enter into lease-

purchase agreements, lease with option to purcbase,lease, appropriate, construct, ealarge, improve,

rebaild, equip, and flanish a courthouse' •*" plainti$s conteud ihat sinae the Cneneral Assernbly has

not explicitly includad the authority to deJnolish a courthouse within these statutes; then defeneiants have

no legal right to proceed with demolition.

There can be no doubt that the legislatiae has clearly granied broad authority to defendants to

regulate the cour0muse. Fnitially, the board of county cronmiccioners have discaetion, "4vithin its

judgment" to detemiine if a courthouse is needed. Ceetainly, defendants can decide whether to even

provide a courthouse, and if so, they can establish the type, style, dimebsions and oosts. Moreover, the

commiss;o^s may pTovide a courthouse by purchasing or leasing it, or they may constnict it, as well as

rebuild a courthouse.

If defendants possess the auttwrity to decide if a courthouse is needed, ffien certainiy they can

determine that a eourFhouse is not mquired. RC. 307.01 and RC. 307.02 provide the commissioners

broad authority to manage and regulate the county courthouse, wbich implieitly includes removal if tbe.

4
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conunissioneis deem it is no longer viable. If defendants have authority to determiae the nauue and

style of $ie coarthouse, then they can, within their judgment, alter an existing struchae. Certainly, they

can dedde a cwuthouse no longer be provided if within their judgment it is not needed if a courthouse

is not fiuther needed, it follows that within defendants' graat of authoritymu.st be the power to demolish

the building, e,speccially where defendants aee expressly given discrehioa to rebuild, as t6ey have elected

to do so in this case. Otherwise, obsolete county build'uigs, inchKIing j ails, county offices and cowriy

homes, could never be replaced. Certainly, this was not the intent of the legislaUne.

The Court finds the Board of County Cotumi ^ioners has the authority to decide and pass a

resolUtion to demolish the county courdimm. Accordmgly, defendanTs' motion to dismiss Coimt 6 will

be granted, and plainfiffs' motion for declaratnry judgment and/or judgment on the pleadings andlor

siunmary judgme,nt willbe denied.

B. Ilduciary Duty

In Connt 4 of the Complaint, which bas been captioned "Breach ofFiduciary Doty", plaintiffs are

not chaIlenging the decision of def nr to tear dowa the cotuthouse. Rather, plaintifl's are questioning

the decision-mek'sng prooass and the manner in wbich defendants made their dekmmination. Count 4

alleges that defindants, as elected officials, have a fiduciary duty to exernise due ddigence, to examine

all flie facts and to consider all relevant and matezial information before making thea decision regarding

the courthouse. Paintiffs contend that defendants have breached this flduciary duty and have taken

actions which are neither prndent nor fiscally iesponsible. ln their motion to dismiss, defandants argue

that plamtiffs have not set forth any legal claim in that there is no rigltt of action against county

commissionecs for a bxeach of a fiduciary daty and that this Cowt should not insert itself into the

legislative process.

The principles of separation ofpowers and checks and balances are deemed fimdamentat to our

democratic form of government. State ez rel. Dann v. Ta, ft, 2006-Obio-1825,149 Ohio St3d 364.

The doctrine of separation of powers "is implicidy embedded in the entire frmmework of those sectians

of the Ohio Constitution that define the substance and scope of powers granted to the three branches of

5
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state government." South Euclid v. Jemison (1986), 28 Ohio St.3d 157,158-159. It has long been

recogniaed that both the Obio and federal oonstitutions "have always souglrt to draw a distinct ]ine

between the three great branches of govemment, execauive, legislative, and judicial, and caiefiilly

separate their jurisdiction and powers. Courts may nrierpret laws, but they cannot make them."

Honeyman v. Green (1930), 27 Ohio N.P. 569, 573. As part ofthe principle of sepaiation of

powers, a court should not fnterfere with or substitute its judgment for that of other branches of

govemment, partlcularly with regard to the allocation of commtmity resoanees.

Plaintiffs aze seeldng judicial review of the adequacy of defendants' decision-rnaldng process.

They have cited no autbority supportmg their claim that a court may evaluate and examine the

debberative, fact-finding and infcrmalion gathering process uhli2ed by officials im aniving at tbeu

decisions. This Court, tluough i(s own researcb, has been unable to find any case which has overdzmed

a statute or resolution because of a bmch of a legislative or fiduciary duty or because of a Mwe to use

due di7igeuce.

In support of their claim, plaintiffs have attempted to rely upon coud decisions which refer to a

fiduciary duty of pubfic officials. However, none of these cases pertain to or discuss a duty of due

diligence in considering legislative PrachnPr±s Plaintiffi cite SYate v. McKelvey(1967), 12 O1rio St.2d

92, where the Supreme Court stated in the first paragaph of tbe syllabus: `°A public of5cial ha5 a

fiduciary. duty to the citizens ofthe state " This case, howzva, did not involve the passage of legislation

Rather, the court found that a county auditor could nntprofrtpessonally from his position as apublic

official. In addition; the syllabus of a Supreme Court opirrion is not to be consh-ued as being broader

than the faaks of that specific case warrant State v. McDermott (1995), 72 Ohio St3d 570, 574.

Plaintiffs also rely on Crane Townshfp ex rel. Stalter v. Secoy (1921), 103 Ohio St. 258, in which the

Supreme Court stated that a pubIic office is a public tNst and that the public offic.ial as trustee should ba

held xesponsible to the same degree as the trustee of a private trust fund. The Secoy case involved

misappropriation ofpubGc fiunds because township trustees signed warrants um blank both as to amotutis

and payee, instead of requiring itemized b& to be presented to the township cletit. The Court

6
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explained that if it were a diseretionary act, ihere could be no recovery, but when The law mandates

certain actions, a duty is thea imposed. The acts of the defendants in 5ecoy were not discretionary and

did not relate to legislation.

In ihe other cases relied upon by plaintiffs, the issues involved either fiduciary duties of nonpublio

offiaials or officials personally profiting from public office. For example, in C-iiz v. South Dayton

Urological Assoc., Inc. (1997), 121 Ohio App.3d 655, the issae related to the fiduciary duty owed to

minority sharebolders of a corporation by the majority sharehoiders. In Stafe v. Lozano, 2001-Ohio-

224, 90 Ohio St3 d 560, a theft-in-office crimiual case, the defendant contended he was not a public

ofi'icial.. The only mention of"fiduciary duty" was the de.fendant's reference to State v. McKelvey,

supra. Upon review of the cases cited by plaiatijDrs, the Court finds that none support dieir contentian

tbat9iey have set forth avalid claim in Count 4.

Defendants, as the duly eleeted commissioners for the County of Seneca, have the authori1y and

the discxetion to provide, or not to provide, a courthouse. R.C. 307.01 and RC. 307.02. It is within

defendants' discretion to c.luoose whe8er to keep the courti ►ouse, to refu,rbish or renovate the

courthouse, to marotain the courthouse, or to demolish and rebuild the courthouse. Whethei to preserve

the courthouse or to destroy it is a policy decision to be made by the elected county commi.ssioners as

provided by law. The commissioneis decide what facts, data and information ae salient, significant and

important for reaching their conclusion. It is inconsistentwith the principle of separation ofpowers for a

court to review azid rule upon legislative conduct, processes and piocedwe.s As stated in City of

Moraine v. Board of Counfy Commissioners, 1980 Ohio App. Lexis 10754:

We reemphasize, it is well settled ia this sta6e that zoning amendment proceedings call for
iegislative detenninations and the doclrine of sepatatian ofpoweas protects legislative
prooess from encmachment by the judicial branch Not only do we believe that judiciat
examina#ion of legislative motive, conduct, aW compnomise would work as an
unwholesome influence in a society tbat cherishes demoaa hc values, but as our analysis
makes clear, the courts ane simply witiwutpower to eaaend judiciai review into this
forbidden rcalm. Any reshicfion of legislative pouer, legislative process, and legislafive
discretion ofthe Board of Coimty Commissioneis sbould devolve from the Genetai
Assembly.

To recoguize a catue of action as alleged by plaintiffs in Count 4 would create a raght of judioial

7
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review of every legislative enactrnantby tbose members of the public who disagree with policy choices

made by their elected representatives. No Ohio court has recognized a fiduciary duty of cotmty

comrnissioners or any other elected legislator to follow some nndefined coutse of due diligence dnting its

decision-making process. The commissioners were elected to make difficnlt decisions, and it is up to

them to determine whaa infomiation they shonld consider. Unless defendanis have violated the

constitution or a statutory mandate, courts are without power to inUerfere with the leg'islative process as

well as with the authority aqd discsetion of electad public oicials. Commissionets must be allowed to

do their job withovt fear of lawsuits and judicial oversight. Courts may interpret laws, but they cannot

make them. It is not within the province of the courts to decide what factors shovld be considered in

resolving policy issues. To peanvt judicial inquiry • into the mo6ves, the raLionale or the defibeiative

process of the county commissioners would place the Court into the policy-making arena and would

interfere withthe other branches ofgovernmeat

For the reasons stated heiein, the Court finds thetCrnmt 4 of plaintiffs' complaint fi&s to state a

claim for vvhich relief can be, gcanted, and thaf defendants' motion to dismiss is weD taken. Therefore,

such claim will be dismissed and plaintiHs cannot be granted relieffor an alleged breach of fidnciary

duty.

8
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IV. JUDGMENT ENTRY

It is theiefoiE ORDERED, ADJUDGED and DECREED that defendants' motion to dismiss

Cornmt 4 and Count 6 of pSainti ffs' amended complaint is GRAN1 ED.

It is further ORDERED, ADJUDGED and DECREED that Count 4 and Co1mt 6 of plaintiffs'

amended complaint is dismissed with prejudice.

It is fiuther ORDERED, ADJUDGID and DECREED that plaiatiffs' motion for declaratory

judgment and/or judgment on the pleadings andlor suunnaryjudgnent is DBNIED.

Judge Charles S. Wittenberg

Date: ^

, d
v •.
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appeal to the Court of Appeals of Seneca County, Ohio the Third Appellate District, from the

Opinions and Judgment Entries signed, filed and journalized in this Court on August 7, 2007 at

11:35 a.m., and subsequently certified on August 28, 2007 at 8:44 a.m. as authorized by Civil

Rule 54(B) upon the express determination that there is no just reason for delay, copies of both
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IN 'IT3E COURT OF COMMON PLEAS OF SENECA COUNTY, 00^-

STATE OF OHIO, EX REL.,
NANCY L. COOK, et al.

Plaintiffs-Relatnrs

V.

SENECA COUNTY BOARD OF COUNTY
COlYI1VIISSlONERS, et al.

Defendants-Responderus

#
*
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r T^

CaseNo. 07 CV 0271 c 25
^

" OPINION AND
* JUDG14iIIV'I' ENTRY
*
*
*
*

I

This matter is beforethe Court on defendants' Civ.R 12(B)(6) motion to dismiss Count 4

(Breacb of Fiduciary Duty) and Court 6(Unauthorized Conduc[) of plaintiffs' amended eomplaint.'

Defendants atgue that in these counts, plaintiffs have failed to stata a claim for which relief can be

gtanted Plaintiffs have fited memoranda in opposifion. In addition, plainaffs have filed a mofion for

declaratory - judgment and/or jtulgment on the pleadings and/or summary judgment on Count 6.

Opposition briefs and replies have been filed by the parties. As the Coart is prasently considering

evidence relating to plaintiffs' request for a preliminary injunction, the Courtmustreviewthe legal

sufficiency ofthese claims as they relate to the Court's authority to provide equitable relief

ln reviewing a motion to distniss under Civ.R.12(S)(6), the Court must accept the material

allegations of the complaint as t7ue and make all reasonable inferences in favor of the plaurtiffs. Before

the moflon can be granted, it must appear from the face ofthe complaint that plaintiffs can prove no set

of facts that would entitie ihem to relief. Vail v Plain DealerPublishing Co. (1995), 72 Ohio St3d

279, 280. To gtant summary judgment pursuant to Civ.R. 56, plaintiffs must show (1) there is no

' Defendants also moved to dismiss Court 5 (Negligence), which the Court is not addressing at this time.^
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genuine issue of material fact; (2) le moving party is entitled to judgment as a matter of law; and (3) it

appears from the evidence that reasonable minds can only come to a conclusion adverse to the

nonmoving parfy, when viewing the evidence in the Hght most favorable to the nonmoving patty. A

motion for judgment on the pleadings under Civ.R. 12(C) may be granted where no material factual

issue exists and the moving party is entitled to judgment as a matter of law.'Ihe detennmation is

restricted solely to the allegations ofthe pleadings and the nonmoving parties are entitled to have all

material allegations in the complaint, with all reasonable inferences to be drawn therefrom, construed in

theix favor as true. State ex rel. Pirman v. Money (1994), 69 Ohio St3d 591.

Upon review ofthe memoranda filed herein, the argwnents of counsel set forth therein, and the

applicable law, and for the reasans stated herein, the Court finds that defendants' motion to dismiss

Count 4 and Count 6 shotild be grantsd and plaintiffs' motion for dectazatory judgment and/or judgment

on the pleadings and/or snmmary judgment on Coimt 6 should be denied.2

II

In Court 4 of the complaurt, plaintiffs have set forthihe following allegations, whichthe Court

aocepts as irve in oonsidering the motion to dismiss:3 The Seneca County Board of County

Comm; Qsi oners (referred to collectrvely berein as °defendants") have made a series of decisions related

to the restoration, renovation and demolition of the Seneca County Conrthouse. lbis project, which will

result in the demolition of the courthouse, will cost between $10,000,000 and $15,000,000. In

reaching these decisions, defendants have failed and refused to retain or hiie independent professional

legal, architectural, engineering, construction, historic preservation or tax advisers. Instead defendants

have expended over $300,000 for consultants who liave persuaded the commissioners to proceed with

the demolition projeat Plaintiff's futther allege that defendants have "failed and refused tn retain the

professionals neoessary to help it perfonn its due diligence and investigative work, that will produce ihe

critical infornration necessary" for defendants to make "any infnrmed and prudent decisions about the

Courthouse Project." .Accordingly, "some, if not all, ofthe decisions have been made by the Board

= The hearing on plaintiffs' request for a preliminary injunction will continue only on those rernaining claims
which enable plaintiffs to seek equitable relief.
' in addition to factual allegations, plaintiffs have also made numerous legal allegations and arguments.

2
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without the benefit of independent professional" experts and advisers "who coald povide critically

necessary infomnation and advice necessary for an informed deoision."

The complaint finther states that in 2001, the Board of Commissioners established a courthouse

planning cornrnittee wluch recommended that the courthouse be renovated, that it bouse the common

pleas court, and the committee furtber suggested methods of funding. On December 24, 2001, the

Boand adopted the committee's recommendations. Additionally, the cornplaint alleges that several

studies indicate that the least expensive altemative for reuse of existing courthouse space is renovation.

In Count 6 of the complaint, Plaintiffs allege that the Ohio Legislature bas delegated certain,

limited authority to county boards of county commissiones, wbich does not include the auEhority to

destroy the Seneca County Courthouse. Plaintiffs contend in Count 6 tbat defendants have exceeded

iheir stahrtocy authority by talang aotion to demolish the coluthouse.

Plaintiffs request that this Court declaze the aations of defendants void, and that it issue a writ of.

mandamvs directing defendants to fiilfill their fiduciary duty to pcxfortn the necessary due diligence so

that defendants can make an infonned decision before they cause the expenditure of millions of dollars

of public fimds Initially, however, plaintiffs are seeking apreliminary injlmetion to balt any demolition of

the courihouse imtil the Court.rnles on the merits ofplaintiffs' claims.

^

The question presently before the Court is whether plaintiffs' claims set forth in Covat 4 and

Count 6 entitle them to refief. In other words, did defendants have'die authority to vote to demolish the

courthouse, and if so, do they have a"6duciary duty" to consider expert advice and information, to

exercise due diligence and consider all altematives before ibe appropriation of coimty fimds.

A. Unauthorized Conduct

As to Count 6 ofthe complaint, plaintifs maintain that defendants are without the legal power and

authority to demolish the Seneca Cotmty Courthouse because such authority has not been provided by

the General Assembly. Plaintiffs argue that since couixties derive their power from the legislature and are

subj ect to limits placed upon them, then county commissioners cannot demolish a courthouse in the

3
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absence of a specific grant of authority to do so.

In Gauge County Bd of Commissioners v. Munn Road Sand & Gravel (1993), 67 Ohio

St3d 579; 583, the Supreme Court stated that "a county does not have autbority to regulate unless the

General Assembly affirmatively grants it. The grant must be in clear and oertain terms. Because the

presumption is against authority, the grant must be strictly constTned.°' The Court fiu#ber noted that

wheh 8te legislatm "wishes to afflmmtively grant power to local authorities to regulate in a partibular

area, it fi+equently does so in posilive terms."'

The Ohio legislature has granted authority to the commissioners reganding county courthouses.

RC. 307.01(A) provides: "A courthouse, jail, public comfort station, offices for county officers, and a

coimty home shall be provided by the board ofeounty commissioners when, in its judgment, any of

them are needed. The buildings and offices shall be of such style, dimensions, and expense as the board

deternvnes." In addition, R.C. 307.02 states: "The board of county c,antmissioners of any county, in

addition to its otiler powers, may purchase, for cash or by installment paymeats, enter inbo leaso-

purchase agreements, lease with option to purcha.se,lease, appropriate, constiuot, enlarge, improve,

rebuild, equip, and finnish a courthouse •**: ' Plaintiffi eontand that since The General Assembly has

not explicitly included the authocity to denwlish a courthonse within these statutes, then defendants have

no legal righttopnxcedwith demolition

There can be no doubt that the legislature has alearly granted broad authority to defendants to

regulate the courtlwuse. Initially, the board of eounty commissioners have discretion, `wvithin its

judgrnent" to detertnine if a courthouse is needed. Certainly, defendants can decide whether to even

provide a cowthouse, and if so, they can establisb the type, style, dimensions and costs. Moreover, the

commissioners may provide a courthouse by purchasing or leasing it, or they may con.slruct it, as well as

rebuild a courthouse.

If defendants possess the authority to decide if a courthouse is needed, then certainiy they can

determine that a courthouse is not required. RC. 307.01 and R.C. 307.02 provide the commissioners

broad authority to manage and regulate the county courthouse; which implicitly includes remova] if the

4
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commissioners deem it is no longer viable. If defendants have authority to determine the nature and

style of $ie courthonse, then they can, within their judgment, alter an exisdng st:ructiae. Cerrairily, they

can decide a courthouse no longer be provided if within theQ jvdgmentit is not needed. If a courtbouse

is not further needed, it follows that witbin defendants' graat of authoritymust be the power to demolish

the building, especially where defendants are expressly given discretion to rebuild, as they have elected

to do so in this case. Otherwise, obsolete county buildings, including jails, county ofrices and county

homes, could never be replaced- Certainly, this was not the intent of ihe legislature.

Tb.e Court finds the Board of County Commissioners has the au#hority to decide and pass a

resolution to demolish the county courthouse. Accord'mgly, defendants' motion to dismiss Coiurt 6 will

be granted, and plauitiffi' motion for declaratoryjudgment and/or judgment on the pleadings and/or

sunmary judgment will be denied

S. Fiduciary Duty

In Count 4 of the Complaint, which has been captioned "Breach of Fiduciacy Duty", plainliffs are

not challenging the decision of defendants to tear down the courthouse. Rather, plaintiffs are questioning

the decision-making prooess and the manner in which defendants made their detennination Cotmt 4

alleges that defendants, as elected officials, have a fiduciary duty to exercise due ds7igence, to examine

all the facts and to consider all n:,levant and material infotmation before making their decision regatding

the courthouse. Plainti$s contend that defendants have breached this fiduciary duty and have taken

actions which are neither pnxlent nor fiscally responsible. Tn tLe's motion to dismiss, defendauts argue

that plainti$s have not set forth any legal claim inthat there is no right of action against county

commissioners for a breach of a fiduciary duty and that this Court should not insert itself into the

legislative piocess.

The principles of separetion of powers and checks and balances are deemed fundamental to our

democratic form of government. State ex rel. Dann v. Taft, 2006-Ohio-1825, 109 Ohio St.3d 364.

The doctrine of separation of powers "is implicitly embedded in the entire fiamework of those sections

of the Ohio Constitution that define the substance and scope of powers granted to the three branches of

w^^Pg-
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state government." South Euclid v. Jemison (1986), 28 Ohio St.3d 157, 158-159. It has ]ong beEn

recognized that both the Obio and federal conslitutions "have always sought to draw a distinct line

between the three gmzt branches of govemment, executive,legislative, and judicial, and car.efully

separate their jurisdiction and powers. Courts may iurterpret laws, but they cannot make them."

Honeyman v. Green (1930), 27 Ohio N.P. 569, 573. As part ofthe principle of separation of

powers, a court should not interfere with or substitute its judgment for that of other branches of

govemment, particularly with regard to the allocation of commimity resources.

Plaintiffs are seeldng judicial review of the adequacy of defendants' decision-xnalang process.

They have cited no autbority supporting their claim that a court may evaluate and examine the

deb'becative, fact-finding and information gathering process utili2ed by officials in arrivuig at their

decisions. This Court, through its own researcb, bas been unable to find any case which has overduned

a statute or resolution because of a bmach of a legislative or fiduciary duty or because of a fai7it<e to use

due diligenca

In support of their rlaim plaintiffs have attempted to rely upon courf decisions which mfer to a

fiduciary duty of public officials. However, none of these casrs pertain to or discuss a duEy of due

diligence in considering legislative euactments. Plaintiffs cite State v. McKelvey (1967), 12 Ohio St.2d

92, where the Supmne Court slated in the first paragraph of the syllabus: "A public official has a

fiduciary duty to the citizens ofthe state °" This case, howevex, did not involve the passage of legislation.

Rather,the court found that a county auditor could not profit personally from his positiom as a public

official. In addition, the syllabus of a Supreme Court opinion is not to be const.tved as being broader

than the facts of that specific case wartant. State v. McDermott (1995), 72 Ohio St3d 570, 574.

Plaintigs also rely on Crane Township ex rel. Sfaiter v. Secoy (1921), 103 Ohio St. 258, in which the

Supreme Court stated that a pubHc office is a public tnLq and that the public official as irustee should be

held responsible to the same degree as the tnlstee of a private tiust fund The Secoy case involved

misappropriation of public funds becwu.se township hustees signed warrants in blank both as to amounts

and payee, instead of requirin itemized bt11s to be presented to the township clerk. The Court

6
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explained that if it wene a discretionary act, there could be no recovery, but wheie 4te law mandates

certain actions, a duty is then irnposed. The acts of the defendants in Secoy were not discretionary and

did not relate to legislation.

In the other cases relied upon by plaintiffs, the issues involved either fiduciaty duties of nonpublic

officials or officials personally profiting from public office. For example, in Cna v. South Dayton

Urological Assoc., Inc. (1997), 121 Ohio App.3d 655, the issue related to the fiduciary duty owed to

minority shareholders of a corporation by the majority shareholders. In Slate v. Lozano, 2001-Ohio-

224, 90 Ohio St.3 d 560, a theft-in-office criminal case, the defendant contended he was not a public

offcial. The only mention of "fiduciary duty" was the defendant's reference to State v. McKelvey, -

supra. Upon review of the cases cited by plaintiffs, the Court finds thet none support their contention

that they have set forth avalid claim in Count 4.

Defendalts, as the duly elected commissioners for the County of Seneca, have the authority and

the discretion to provide, or not to provide, a courthouse. RC. 307.01 and RC. 307.02. It is within

defendants' discretion to choose whether to keep the courthouse, to refurbish or renovate the

courthouse, to maintain the courthouse, or to demolish and rebuild the coiuthouse. Wbether to preserve

the courthouse or to destroy it is a policy decision to be made by the elected county commissioners as

provided by law. The commissioners decide what facts, data and infonnation are salient, significant and

imporiant for reaching their conclusion. It is inconsistentwith the principle of separation ofpoVers for a

court to review and rule upon legislative conduct, processes and procedures. As stated in City of

Moraine v. Board of County Commissioners, 1980 Ohio App. Lexis 10754:

We reemphasize, it is well settled in this state t6at zoning amendment proceedings caIl for
legislaiive detemiinations and the doclrine of separation ofpowers protects legislative
process from encroachment by the judicial branch Not eltily do we believe that judicial
exanunation of legislative u ►otive, conduct, and compromise would work as an
unwholesome influence in a society that cherishes denmcaatic values, but as our analysis
malce.s clear, the courts are simply withoutpower to extend judicial review into this
forbidden realm. Any mstriclion oflegislaiive power, legislative process, and legislative
discretion ofthe Board ofCounty. Commissioners sbould devolve from the General
Assembly.

To nrcognize a cause of action as alleged by plaintiffs in Count 4 would create a dght ofjudicial

7
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review of every legislative enactment by those members of the public who disagree with policy choioes

made by their elected representatives. No Ohio courE has recognized a fidnc:iary duty of county

commissioners or any other elected legislator to follow some undefined colIISe of due diligence during its

decision-making process. 'Ilie commissioners wem elected to make diffienlt decisions, and it is up to

them to detannine what information they should consider. iJnless defendants have violated the

cons[itudon or a statutory mandate, courts are without power to interfere with the legislative process as

well as with the authority aqd discretion of elected public officials. Commissioners must be allowed to

do their job without fear of lawsuits and judicial oversight. Covrts may interpret laws, but they cannot

make them. It is not within the province of the courts to decide what factoss should be considered in

resolving policy issues. To permit judicial inquiry into the motives, the rationale or the deh"berative

process of the county commissioners would place the Courct into the policy-making arena and would

interfere with the other branches of govemmeat

For the rea.sons shated herein, the Comt finds tbar Cout 4 ofplaintifts' complaint fails to state a

claim for which relief can be, granted, and that defendants' motion to dismiss is well taken. 1lierefore,

such claim will be dismissed and plaintiffs cannot be granted relief for an alleged breach of fiduoiary

duty.

8
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IV. JUDGMENT ENTRY

It is therefore ORDERED, ADJUDGED and DECREED that defendants' motion to dismiss

Count 4 and Count 6 of plaintiffs' amended comptaint is GRANTED.

It is further ORDERED, ADJUDGED and DECREED ttrat Cowt 4 and Count 6 of p3aintiffs'

amended complaint is dismissed with prejudice.

It is further ORDERED, AD7UDCrED and DECREED tUat plainiMmotion for declatatory

judgment and/or judgment on the pleadings and/or summary judgment is DENIED.

Judge Charles S. Wittenberg

Date: ^`f^̂ 07
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IN THE COURT OF COMMON kLUS OF SENECA CODNTY, OffiO

STATE OF OHIO, H7C REL., • Case No. 07 CV 0271
NANCY L. C4OK, et al. ^

P)sial^Relaiars *
*

OF7N[ON A1VD
" JUDGMEN"i' ENTRY

SENECA COII1V'PY BOARD OF COUNTY
CONAdISSIONERS, et al

Uefe-ReVpndenls
CO

^.•' ,F^1^-t

LD. • iJ.^

Ia^3tJ11<ff99ee^Ca^'1I>vl'1S17ID^+lil]IIDC110m$Y1^1"^C(`AUttlO^ritCVpl^de^^ flOnld="fiogW^

SenecaCotmtyComlouse. Pl6rtiffs' claimispredimiedupont)>eiralkgationthatdelbndambviolated

tlle Ohio Slmshme LaW, RC.121 .22, SpeciScalty, plia$$'s ellmge ibai defeadanis discussed and

delibaiated privwJv :egarding a 15 Year Masw Plan of Spaoe Utili7afion, whieh was adop4r,.d at a

pubTo meeting onAugast 31,2006. The Pl®nlsovidad a bluep>n>t for delnolition of the Couoi.y

Couttbonse and sfgtedlhattbecorzlnrissionecs woWd `immediatelylequestproposals fronl quaHfied

e.nginerring fnms for the devetopment ofspecsficati®a to zemove the 1884 Courthaise.n

I. FACTS

On AuWust31, 2006. at a public meel;ng, the Se,neea County Commissioners' passed a

zesolution appwving a 15 Year Mastec Piaa of Spaee iTta7izatioa and Developnent Rior to the

meetnog; em August 8, 2006, dfendant NuItet sent an e-m4 to the otbet oommissionela, tbe conoiy

adzmniMVoQandtlte clelkofthaBoerti, iawhiehheattachedadrafftoftheivlasterPlan. Tbee-mail

stated "Pleasc reviewtbo attached and get with mo by.Mamday for sny chavges, Remembertbis is the

' DaPmdam6", in this opinioq wiU iefeer to the Seaeea Cwnty CornmLaionen; unlm o9xcwiea msed,
= As tbat aroo Aw mem6ers of a o Seneca Cow4,v Board afCommissiouus wae dcfadantNmaa, dcfr.aant Ssubc and rosepb
Schoek DeTendmt.BMn@er was elecud eammissker =bsrqaea 4o Augysi 31, 2006.

1
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fuaf aongh diaft ancl not necmwily mearrt forpublic cansumprtion" Both Nuder and Sauber testified

th®t lhey never discussed theplan with each other md Nutter n=ved no suggested ohanges finm ihe

oSer =IMission=excepi for misspellinW Zbree days befom the meeting, on August28,20Q6,

Ntrtter sent anotber e-mail with aa attached copy of the Master' Plan to Cormnissioner Sc}wak, the

adminiskaDnr and the cte3t, which sWO& This sbould 1eve aII the carreeriow. Let me know °' Tbis

scoond e•mail was not sent to Sauber- be second drait ofthe plan couecfed the ®sspelTings as well

as inchdng dbanges maileby Athri#ei.

S. RayellaEngle iestifierithat on August3I, 2008, shortlybefrrrethc meeiiig began, sbe

walloed past an office and observed to 4uee commisaioners looking at scxne papers. She couM not

hear fheir coNVOIIA5on, but sbe stMed she heardNnCerrefer to "option B"

Shortty thmm* the meeting of the cotmtisioueas was cOed to order. In new bu.skess, Smilaer

moved to accapta tesolation adopting ft 15 Year Master PIen, and Sohoclc seconded tbe a>obon

'I]xse was no discussiory and the resoluttonpassed tmmnimously.

The Plan adopted by the Cannmi^cvmrs acanrined seven birild'mgs opezated by 5eneca Coaaty Sn

downtovm Tiffn^ inc}ud'mg the eourgonse. Relying aa a space shdy perforaeed by the ambitechue and

exVeering fum o#'St']sori & Associate',s, Iac, Im+ed by the eamtmaeiones in April, 2006, tbe Master

Piaa set farfL Svv possDbla solatioms, ideuiified as Opdoas A throuph E, to mcet fimroe space yieeds.

ExCOpt for.C7pfion A, all ofiher opfions includeal demolitionof tl^ecoiathoasa The Nlwta P1aa; aft

asamining aIl fe vpda®s, provided ft 9ieloard nf C'.ammiqmoners balieves a variabon of option B

woutd best serve the space uettls of 5coem Coarrty." The ivfaster p]an fvrtha expressed that the

Bosad`5ahaliiomediaUelyzaquestpcoposat.sfrom qaatified eagiaeeimg fuinsfathe devdopmcutof

sprci^calinav eo s^^ the 1884 Cotatbonse." .

No f'ornW aelionwas takea by defendsnts regarding the cow'tbonse until Jnne 25, 20Q7. At a

pubiic meeffng arr that clate, the conunissione's, on a 2-1 vote, dxided andpassed a resoleidon

^48MKC, Ine toprepme aproject manuai forihe deconskuction andsalvago of the

oounhouse.

2
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As ofAvgust S, 2007, the lesthearingdo in tbis maattt, ddmhmft bad not takenany offiaal

action to demolish the cmut}wuse. TheprojectmanuaJ fniai MKC, Inc. is to assist ftcummissioners

k Prep®ri[ig do..̂ uramadaon, spec&,abcros and other mluueanents necMiay for fhe advMtisemeot ofa

bid pac'kage. Once a bid pac]cage has beea proposed, it must be adopted by the commissionars and

then scrtout for bid. A#lcrbids are receavad from contracta,s, the commissiortem ttnn must vote

whether to accept a bid.

II. ANALYSIS

Plaintifi's conteod tLat a prelirmnary agtno.cfion should be gauted becsuse defendants' deci.tiionto

adopt the 15 Year 1Vlaster Pian was in vialation of the Ohio Sanshiae Iaw, RC.121.22. Ingenedai,

oouets wM crnsRider the following factors, wbichp7aintiSs must showby ekm and oonvincing eviclestce,

in decidmg vvhetberto g^nt nyooctive re1icE (1) ^e bloelz^ood orpiobab8itp ofplemti^a' suo on tfie

m^its; (2) whefler 6►e fssuanoe ofthe irguuationwillpreventurepable barm to plaivtiffs; (3) what

injuryto others wM be cmued by the granting ofthe iajuac8on; aod (4) whetherlhe p^l'tc i*rest wm

be servai by the graating of the iajunction. IGng's Weldirtg & Fubr., IhtF x King, 2006-Ohio-5231,

7th App. Dist; Corbett v. Ohio B/dg. ,4rdh, (1993), 86 Ohio App. 3d q4. Pm-uant to il.C.

121.22(W), iuepa<able harm sad prejudice to the party soeldag ao injtmction sbaU be conchis9vely and

itzebrtritably peatmne.d uprm pWofa violation of the &mslme Law. The issve for the hmein wuse is

wlelhffplaintiffs bsve shown a lilae]lhood of s=ess on the merits, i.e., whetLer defeodatrts violaW the

Oixio S4mRhinc I.aw.

Tlie O}no Svnshinc J sw, whU is to be Lb=lly construed to m;uiie public oMcials to take

official action sodto eondnot debbexariom oniyin opeazneetibgs,RC.12122(A), maodates ti,at8ie

mretmgs ofanypubficbody are'pubLc meetings open to thepubEc at all times" R.C.121.22(C).

Fur@icr, at RC.121.22(H), a"iesol¢tion, nile, cv fom3al actian ofany kind is invalid imless adopted'at

en opeRt mee[ngofthc public body. A nsahmen, rple, orformal action adopted in an open meeting

thatresults from dehberatioas in amaetiag aot open to the pubfic is imalid s s'' °° A me^ag is de8ned

as "mYP=MgCd discussion ofthe pnbIic btsiness ofihe public body by amajoiily of iLs meznbers"

3
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R.C I2132(19)(2). "]1eEberation" is not defined by the Act, but has been eonstrued to meatt meme

thm infonnatiorrgazi^g inveatigation or fact-finding. Spr1nee1dlornf Sch Dist. Bd ofF.ctire v.

Ohio Assh ojPub. School Employees, Local330 (1995),106 ahio App.3d 855. Citing Webster's

Third New IrRemationalDictionary (1961) the conrt in SprixgfreldLocal, dcfol "dclilwu6on"as

'Ihe act ofv+eighing and exarnin* the reasoasfor aud against a choice oi measiue or'a disv^

and cozbsideisation by a mmmber of peasons oftbe reasonsfor and agamst a memue."' Id at 864.

A poem assaft a violation of Qbio's Sansluue Law bears iie biaden ofprovin8 by a

prepondaranoe of the evideaoe the vio]a6on ocetm+ed. Sreingass Mech Y. Wmrensvllfe Hetghts Bd

ofEdi+a (2003),151 Ohio App. 3d 321; SYate ex re7 Ramdles Y. h511(Mar 20,1992), Lucas App.

No. L-9Q-I69, nmueported. Ifa violation arftratewdviolaGmofthe SuuShme Iawisprov4"the

comt ofcommm pleas 93all issoe an injtmctianto cotwel the mem'6as ofihe publicbodyto comply

vwitb its provitaoms" RC.121.22m(1).

Plaioftffs maim[mm iimt defadattq, prior to the maefing ofA.ngugt 31, 2007, ptivately agreed to

saxpt tize 15 YearlvlasterPlan. In ordertoluevail ona claimedviolatioaof4fie SuushFtre law,

}xlaia^s must damonatrate thai t!^ was(1) apreatranged (2) discu^ion C3) ofthe Public business of

the public body m questioa (4) by a majority of its members. Flaverkos v. NartAmstT.oevi Seh M.

Bd ofR&c^, 2005-Ohio-3489,1st App. Dist.

The only oomdac.is mmong the commiasiorm priot to tLe board mee6ng we►e the two e-mads fiam

N+mer Uo the oihea commissione:s.' 'lhe e-rnalls were=sotiebed by the other cmwiwtoaw and wete

meacrt to aicouiste a draft ofthe plars. While the fitst e-mail was to letNuter kcaw ifthete wero any

changes, neither of the otber commis.voners neaponded The second e-mail's pmpose was to provide

the r^.wisaddratYof the plau. Again,rto responserailtedfromthee-mA

The e-mailsfmm Nuttar circulating the propased Master Plan constitoted neiler a meeft mr

delibqraticros under R.C. 121.22. $trverRos v. Northwe.stLocdl Sch. Dlst Bd ofEdua., 2005-

Ohio-3489, Ist App. ]7ist. 'I'bete is mo evidence to sugge9t the e-cnamis we,ce psea=lged aid thete

Achtany, theia ware ataia! nffour ermaik Nutta rcsent 8m o-moil ofAugv_tt 8 and and the Wrwit ofAUjtst28 6msuse Im
forgot ao etmo6 t6e dm8 ofahc Mastv PLo en the fast va.es. Ollwwise, ffio mess4es In ibe e-rmils tvem identiral.

4
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was no discussion amng the commis,tionees as a result Fruther, tli= is no ^002 demonstrating eitLa'

titat aq^ ofthe defendams wei^hed er cnnsi.dered the merits of the MasterPlan or'd^atThe9 discussed

wfieflrerit shauld or shoiild not beadopted. It is ttifficultto con true tbetwo e-mails framn ooepacson

to two othars, with no responses, as a discussion or delibera6on.

Plamtiffs atgue tbalfhe only logicsli;x%rences fiam tbe eratk is*9 ibe cmmmisaom-5 mustbave

discussed The Master Plan out4ide the pubEc rner.̂ ting. Iiowever, tbere is no objective or facWal

evideuce eslablishing tbat any imlawTul meeting or delibe.rations'tAOlc place. Plsinti^s assert sooh a

meefmg took place based sole}y upqn subjeative and speculative ante7clations, BothNtctbet aud

Smdhar tesded t5eie was nevex any discassions or responsive e-maft among flre commissianers.

7beae is acompleteabsence ofevidencepexla,ining Ro an eucbange ofwords, cornmments or idexs

reg,wding the cr8.s oftfie Ivlastex Plan. At most the amails were infonnsdoaal ta advise

aazmmissioners ofthe plan draflod by Nutter from a study and report by 5tiison & Assoaiatm Inc, and

to see ifanyone proposed charges to t}w dra$

Plaimirs suggestthat adop4aa of the plan wi11>DUt any fomnal. discussiom at the public meatia8 is

proof ahat defe,adanta had hadprior d±sm,Rs±m aod had aheady made theit decisions floweva', as

obsdved in DeY'ere v. Miamni lhatv. Bd ofTrusrees (June 10,1986), Butler e4pp. No. CA85-05-65,

nnneporied, "Absenre ofdiscussion on apffititailarissue at apubIio meeEing doesaotmraathe bo.vd

disowel the issue piivaiely. 7his is patiieularly true wben the .matbuhas been an issue of concern for

sevoial years." Likewise, the cand'idaua sad statas of the Smec& Goumy Courttwvse had b=

disoussed by the cottunissioners for many yeats, had been the subject of aproposed sales tax increase,

and Imd been a major issoe in Sauber's eleetion campaign. Defendants teasmahly belicved no fiuther

disaassion was neoessaty:

?iaiptifl's fiuBm argue*atthotestnnony ofS. ZtayellaEngleiaFaoafofprior diseussionand

dCliber4D3L HOwf.R'9[,fh.'rC1SDOftng IaipTopeTUCelalde9hileabolltfltCtbrCCrnmmiastOt7015be1ng

wgetfiw kmxdiatelypricuto apnblic meeting, as ldmg asthere is no deliberationofpublic busmm

Ms. F.ngle staUed she could not hear their conversaiion and did not how wliatpspars fliey were lookiltg

5
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at, yet she hmd "optian B" mentioned. Setoh, thougL, does not consromute RffiCient proofof a Sttnehme

Lawvio7a6on• Itwasnotestbblishedtatdefend= werelaokmgattbeptoposedNlasterPla,andit

is imknow7kifwlmtN49. Eagle heard as `4*on B" was in coaneeaonto t6e plan.

In conohuion, theGourc finds th&tpl8iuti$'s have failed ta meot$& btadeoto show ft teyliave

a substemtia! likelmood cspiobabilityof&=essto prove aviolatioa ofthe Ohio Simal^i^ne Iaw. They

laave fa^7edtopre^t sv^cieutproofthatdefendenta engaged'm ddberatio^ in anoo^'I,ubIic sett^ 9n

cosatravendon of R.C.121.22..

1he C•oiat appreciatesplaintiffs', mii theircounsGt's, desireto presavet6e SenecaCoumty

Courthouse. 1he Couet agzees-With plaiattf's tbat if defendaots we not eujoined and they promed to

demolition, dye 1884 Cowdy Coudhonse wM be gone fcaever, a ►d tLe losswillbe iueparable.

Iiowever,tlis Court must apptythe law in the &cu ptesmoed to it, and the Coiat cmnot eajointbe

acfions of@be duly elected cc=isssionm bermeof sym4athy orpublic opimoa Rwth w vlobiiouof

the Sunshine I.aw, fliere u, no basis for de issu^ce ofan injiuwtion. ,Accozd'mgly, plainfif's' iequest far

a^aelirmnaty i^ajwnclion ^ protu'butdefeadants8om proceeding withplaasto demoli^t6e Seneea

County Coutihrn>se wiil be den3.ed.

JUDGMENTENTRY

Itis tTxiefore ORDERED, ADNDOED end DECJiE®thatplamtifi's' motionforaprelinawty

injnuctioo isl?EAi11 A.

It fs fuzth=ORDERSt7 thetpmsuant to Liv.R. 50> tBacE is ao just ieason fbrdoZay and fuml
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IN THE COURT OF COMMON PLEAS
SENECA COUNTY, OffiO

State of Ohio, ex rel.,
Naricy L. Cook, et al.

Plaintiffs

vs.

+ Case No. 07 CV 0271

Judge Charles S. Wittenberg

PRELIMINARY INJUNCTION
POST HEARING BRIEF AND

Seneca County Board of CLOSING ARGUMENT OF
Commissioners,et al. * PLAINTIFFS

Defendants

"It is the timefor all of us to decide who we are."

Les Miserables, Victor Hugo " «
ta

Are we to be remembered as a people who stood silently by as our rich heritage, the

blood, sweat and tears of our proud ancestors, represented by the historic 1884 Seneca County

Courthouse is destroyed by a vote of one (1) single-nunded person,

or -

Are we to be remembered as a humble group that succeeded by enforcing the law and

building a consensus of the people of Seneca County, united in purpose, proud of our culture,

and our historic Courthouse that represents our Constitutions, our way of life, and the freedoms

we all cherish.

This Court, the plaintiffs and the decision on plaintiffs' request for a preliminary

injunction are the only things standing between our 1884 historic Seneca County Courthouse and

the single-minded horrific wrecking ball of doom. The magnitude of this temporary decision is

greater than any other event in Seneca County for generations past, or yet to come. The

decisions about the fate of the Seneca County Courthouse will travel the path where civic duty

C:IBJAOIShareslDocumenls^tblCourthouse.Closing.doc jtb/crh
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and economic development must pass through a minefield of quick fixes and shortsighted

solutions. This crossroad must be passed with clear direction and purpose. The defendants

cannot be permitted to proceed through this intersection with blinders that block out the history,

culture and desires of the people of Seneca County.

CLOAK OF SECRECY ENSIiROUDS THE BOARD'S DECISION MAKING PROCESS

This hearing on plaintiffs' request for preliminary injunction was initially based upon a

cause of action against the Board of Seneca County Commissioners (Board) for breach of their

fiduciary duty to the citizens of Seneca County to faithfully perform the duties of their public

office. This hearing was also based upon a cause of action against the Board for violations the

Ohio Sunshine Law when it discussed and deliberated privately about the nature, content and

form of the 15 Year Plan and the Resolution adopting the same prior to the public meeting on

August 31, 2006. It was at that public meeting when both documents were first presented to the

public, and unanimously approved and adopted by the Board, all within a matter of minutes. As

this hearing progressed, the Court narrowed its focus to the latter issue and the testimony,

especially on the fmal day of the hearing was limited to the violation of the Ohio Sunshine Law.

The Board has acted secretly, intentionally and deliberately by taking formal action

outside of a public meeting, which is not permitted under Ohio Law. The e-mails, the reminder

not to disclose the content of the 15 Year Plan to the public or the discussions related to the

same and the lack offorthrightness demonstrated by the Board toward the public, as the Board

considered and decided the fate of the 1884 Seneca County Courthouse, cannot be any more

apparent from the record. Commissioner Nutter even acknowledged that the public could not

ask about drafts of the 15 Year Plan if the public did not know about them. The conduct of the

Board is unpardonable.
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The Ohio Sunshine Law is designed and intended to allow the people of Seneca County

to watch and listen as their public officials take formal action on public issues, so that the public

will understand the rationale for the Board's decisions and the deliberations undertaken by these

public figures prior to any formal action being taken. In this case, theformal decision, the

passage of the Resolution to adopt the 15 Year Plan and demolish the 1884 Seneca County

Courthouse was made in private prior to the public pronouncement of their private decision

during the August 31, 2006 public meeting.

The public presentation, passage and adoption of the Resolution of the 15 Year Plan was

a foregone conclusion and a slam dunk for the Commissioners before they walked in to the

public meeting room on August 31, 2006.

The e-mails, the drafts, the comments and other decisions made privately by the

Commissioners prior to the August 31, 2006 public meeting clearly demonstrate a callous

disregard for the spirit, purpose and intent of the Ohio Sunshine Law. The intentional cloak of

secrecy thrown over the private communications and discussions by the Board defeats the spirit

and the expressed intent of the Ohio Legislature when it passed R.C. 121.22. Two of these

Commissioners should be ashamed of the fact that they kept this information from the public,

and adopted a plan to demolish the Courthouse, not based upon the public studies but plans and

discussions that took place in private.

The seminal action taken by the Board, which precipitated a series of events including

the August 31, 2006 Resolution, the adoption of the 15 Year Plan and the June 25, 2007

Resolution to demolish the existing 1884 Seneca County Courthouse ignored public opinion,

prior action of the Board, advice of experts and even the fmal recommendations of MKC and

Associates (MKC). The Board's course of conduct was set in motion privately, prior to the
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August 31, 2006 meeting, which has led to the MKC services, the preparation of a demolition

bid package, are all void because the seminal decisions made privately prior to the August 31,

2006 public meeting were made in violation of R.C. 121.22.

THE EVIDENCE

What do we know from the testimony and documents produced at the hearing?

Tanya Hemmer and Lucinda Keller testified as follows:

(a) the Resolution adopting the 15 Year Plan was approved at least 24 hours

before the August 31, 2006 public meeting, and before the Agenda was prepared and

delivered to the newspapers,

(b) the Agenda for the August 31, 2006 public meeting was made available to

the public via newspapers just hours before the public meeting,

(c) the Agenda announced that a Resolution would be adopted that

incorporated a 15 Year Plan,

(d) neither the Resolution nor the 15 Year Plan were read out loud or

presented to the public in written form prior to the Board voting on the Resolution in the

August 31, 2006 public meeting,

(e) the Board conducted no public debate or deliberations on the Resolution

or the 15 Year Plan during the August 31, 2006 meeting before the Resolution was

adopted,.

(f) the public was not shown a copy of the Resolution or the 15 Year Plan

during the August 31, 2006 meeting prior to the vote on the Resolution,
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(g) the presentation of the Resolution and the 15 Year Plan and the unanimous

adoption of the Resolution during the August 31, 2006 meeting lasted just a couple of

minutes,

(h) Lucinda Keller delegated her responsibility to comply with the subpoena

for e-mails to Tanya Hemmer,

(i) Tanya Hemmer did not conduct a search of the computers in the

Conunissioners' offices for e-mails related to the 15 Year Plan,

Commissioner David Sauber testified:

(a) he responded to the August 8, 2006 e-mail of Comnussioner Nutter by

silent acquiescence, implying that he had no changes that he wished incorporated into the

plan,

(b) he read, and presumably deliberated on the Resolution and the 15 Year

Plan sometime prior to the August 31, 2006 public meeting,

(c) he did not discuss, debate or deliberate the Resolution or the 15 Year Plan

with either of the other Commissioners in the August 31, 2006 public meeting prior to the

vote on the Resolution,

(d) he voted on the Resolution and the 15 Year Plan without reading or

discussing the contents of either document with either of the other two (2)

Commissioners prior to the Vote on the Resolution during the August 31, 2006 public

meeting,

(e) the first time the Resolution or the 15 Year Plan was presented to the

public was during the August 31, 2006 public meeting,
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(f) the passage of the Resolution and the adoption of the 15 Year Plan set the

course of conduct for the Board, which calls for the demolition of the 1884 Seneca

County Courthouse,

(g) he did not rebut the testimony of Rayella Engle, especially about her

observations of the Commissioners just prior to the August 31, 2006 public meeting.

Commissioner Ben Nutter testified as follows:

(a) he sent at least four (4) e-mails about the 15 Year Plan to Commissioner

Schock before the August 31, 2006 public meeting,

(b) the first and second e-mails asked Commissioner Schock and

Commissioner Sauber to review the attached 15 Year Plan and "get with me by

Monday for any changes."

(c) he did not send the third and fourth e-mails to Conunissioner Sauber,

(d) he specifically told the Commissioners that this is a "first rough draft,"

which was "not necessarily meant for public consumption,"

(e) he actually was asking for feedback to see if they thought it was an

accurate summary of the Stilson Report,

(fl on August 28, 2006 he sent a third and fourth e-mail to Commissioner

Schock, advising him that he had rnade the corrections and asking Commissioner

Schock to "let me know," if these are presumably acceptable to Commissioner

Schock,

(g) he hand-delivered a third and presumably the final draft of the 15 Year

Plan to Commissioners Schock and Sauber, privately in one of the

Conunissioner's offices, just prior to the public meeting on August 31, 2006,
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(h) he made corrections and changes to the drafts, presumably to satisfy

Commissioner Schock and Sauber, on or before presentation of the final draft just

prior to the August 31, 2006 meeting,

(i) the first time the Resolution or the 15 Year Plan were presented to the

public was during the August 31, 2006 public meeting, after the Board had voted

on the Resolution that adopted the 15 Year Plan,

G) the Commissioners read, discussed and deliberated on the Resolution and

the 15 Year Plan before the vote and befoie it was presented to the public in the

August 31, 2006 public meeting,

(k) the Board voted on the Resolution and the 15 Year Planwithout reading,

discussing or otherwise presenting the documents to the public,

(1) he did not discuss, debate or deliberate the Resolution or the 15 Year Plan

with the other Commissioners in the August 31, 2006 public meeting prior to the

Vote for passage of the Resolution that adopted the 15 Year Plan,

(m) the passage of the Resolution that adopted the 15 Year Plan set the course

of conduct for the Board, which requires the demolition of the 1884 Seneca

County Courthouse,

(n) he did not rebut the testimony of Rayella Engle, especially about her

observations of the Commissioners just prior to the August 31, 2006 public

meeting.

The testimony of S. Rayella Engle is as follows:

(a) on the morning of August 31, 2006, one of her friends called the

Commissioners' office to ask what was on the Agenda for that day's public
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meeting and she was given initial response that did not mention the Courthouse,

but when she specifically asked if the Courthouse was going to be a topic that

day, her friend was finally told yes,

(b) she attended the public meeting of the Board held on August 31, 2006 in

the county Conunissioners' public meeting room,

(c) prior to the August 31, 2006 public meeting, she twice passed a

Commissioner's office as she walked through the hallway from the waiting room

to the public meeting room,

(d) on both occasions, she saw all three Commissioners in one of their offices

huddled around some papers,

(e) she heard Commissioner Nutter, discussing the papers with the other two

Commissioners, with specific reference to "option B," the option that was selected

by the Commissioners when they passed the Resolution and adopted the 15 Year

Plan,

(f) the first time as she was made aware that the 15 Year Plan had been

prepared by all three Commissioners and written by Commissioner Nutter was

after the Resolution and the 15 Year Plan were adopted and presented to the

public in the August 31, 2006 meeting,

(g) neither the Resolution adopting the 15 Year Plan, nor the Plan itself was

read or presented to the public before the Resolution was adopted in the August

31, 2006 public meeting,
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(h) the Board did not discuss, deliberate or debate the Resolution or the 15

Year Plan before the Resolution was unanimously adopted in the public meeting

on August 31, 2006,

(i) the presentation, motion and unanimous adoption or passage of the

Resolution that adopted the 15 Year Plan, lasted just a couple of minutes.

Ohio Sunshine Law
Public Meetings Act

121.22 Public meetings reads in part as follows:

(A) This section shall be liberally construed to require public officials to
take official action and to conduct all deliberations upon official
business only in open meetings ... (emphasis added)

(B) As used in this section:

(2) "Meeting" means any prearranged discussion of the public business
of the public body by a majority of its members.

(C) All meetings of any public body are declared to be public meetings
open to the public at all times. A member of a public body shall be present
in person at a meeting open to the public to be considered present or to
vote at the meeting and for purposes of determining whether a quorarn is
present at the meeting.

(H) A resolution, rule, or formal action of any kind is invalid unless
adopted in an open meeting of the public body. A resolution, rule, or
formal action adopted in an open meeting that resultsfrom deliberations
in a meeting not open to the public is invalfd unless the deliberations
were for a purpose specifically authorized in division (G) or (7) of this
section and conducted at an executive session held in compliance with this
section. A resolution, rale, or formal action adopted in an open meeting is
invalid if the public body that adopted the resolution, rule, or formal action
violated division (F) of this section.

R.C. 121.22(C), which is written in clear, plain language, provides in pertinent part that

all meetings of any public body are declared to be public meetings open to the public at all times.

Open meetings of any public body are mandated by the legislature's unequivocal adoption of the
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Sunshine Law as a matter ofpublic policy. This is the rule. A violation of the Sunshine Law

cannot be "cured" by subsequent open meetings if the public body initially discussed matters in

private that should have been discussed in a public meeting.

R.C. 121.22(B)(2) defines "meeting" as "any prearranged discussion of the public

business of the public body by a majority of its members. These terms are to be liberally

construed to foster and demand open government. R.C. 12122 (A). The statute fiuther states in

section (H) that a Resolution, rule, or formal action of any kind is invalid unless adopted in an

open meeting of the public body.

Thus, the logical interpretation of subsection (B)(2) is that no formal action is required to

constitute a meeting. The board must merely discuss the public business. Subsection (H) makes

it clear that in order to show a violation of the "open meeting" rule, a resolution, or formal action

of some kind must have been adopted by the public body at a meeting not open to the public.

Greene Cty. Guidance Ctr.. Inc. v. Greene-Clinton Community Mental Health Bd., 19 Ohio

App.3d 1, 4, 482 N.E.2d 982, 986 (1984). Sending e-mails with requests for responses certainly

sets in motion private discussions, where in this case, decisions about public business were

decided.

The nature and purpose of R.C. 121.22 support the interpretation that the statute is

intended to apply to those situations where there has been actual formal action taken; to wit,

fonnal deliberations concerning the public business. Holeski v. Lawrence, 85 Ohio App.3d 824,

621 N.E.2d 802 (1993). In this case it is the passage of the August 31, 2006 Resolution, the

adoption of a 15 Year Plan and the June 25, 2007 Resolution that constitute formal action.

In order to prevail on a claimed violation of the Ohio Sunshine Law, one must

demonstrate that there was (1) a pre-arranged (2) discussion (3) of the public business of the
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public body in question (4) by a majority of its members. Haverkos v. Northwest Local School

Dist. Bd. of Edn., 05-LW-2950 (1st), 2005-Ohio-3489.

1. Pre-arranged

Commissioner Nutter initiated a prearranged series of e-mails. All three (3)

Commissioners met in private in one of the commissioners offices, adjacent to the public

meeting room, just prior to the August 31, 2006 public meeting.

2. Discussion

Prior to the August 31, 2006 public meeting, the Commissioners conducted discussions

by e-mail, sending drafts of the 15 Year Plan, sending revisions of the 15 Year Plan, asking for

feedback and acknowledging corrections made to the 15 Year Plan, and/or changes had been

made. Commissioner Nutter recalled at least three (3) versions of the 15 Year Plan. Plus,

Commissioner Nutter reminded and told the commissioners "remember this draft is not

availablefor public consumption. " Finally, just prior to the August 31, 2006 public meeting,

the Commissioners met privately in one of the Commissioner's office, adjacent to the public

meeting room, where they discussed Option B (of demolition of the courthouse), which was

selected and adopted in the public meeting.

3. Public Business of the Public Body in Question

This evidence is clear, convincing and not in dispute.

4. A Majority of Its Members

Every time, two (2) of the three (3) Commissioners discussed public business, and follow

those private discussions with a formal public action, they violate the Ohio Sunshine Law.

It is undisputed that the 15 Year Plan was prepared by all three Commissioners and

written by Commissioner Nutter. The August 31, 2006 Resolution and the 15 Year Plan were
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prepared and the vote taken on both occurred in a private meetings, with an effort to conceal this

activityfrom the public. These informal meetings preceded the August 31; 2006 public meeting

where and when the Resolution and 15 Year Plan were first presented to the public and

unanimously adopted.

R.C. 121.22(H) invalidates any formal action that results from deliberations conducted in

private. The Commissioners' formal action (Resolution) resulted from deliberations taken at

private, informal meetings. State, ex rel. Delroh v. Barr, 44 Ohio St.3d 77, 541 N.E.2d 59 (1989).

PRELIMINARY INdUNCTION

The purpose behind a Preliminary Injunction is to preserve the status quo between the

parties pending a trial on the merits. The party requesting the preliminary injunction must show,

by clear and convincing evidence, that (1) there is a substantial likelihood that the plaintiff will

prevail on the merits, (2) the plaintiff will suffer irreparable injury if the injunction is not

granted, (3) no third parties will be unjustifiably hanned if the injunction is granted, and (4) the

public interest will be served by the injunetion. Proctor & Gamble Co. v. Stoneham 140 Ohio

App.3d 260, 267, 747 N.E.2d 268. Id. at 267-68 (2000).

No one singlefactor is dispositive when ruling upon a Motion for Preliminary Injunction,

as the factors must be balanced. When there is a strong likelihood of success on the merits,

preliminary injunctive relief may be justified even though a plaintiffs case of irreparable injury

may be weak. In other words, whatplaintiff must show as to the degree of irreparable harm

varies inversely with what plaintiff demonstrates as to its likelihood of success on the merits.

In determining whether to grant injunctive relief, courts have recognized that no one

factor is dispositive. The four (4) factors must be balanced, moreover, with the flexibilit,y which

traditionally has characterized the law of equity. When there is a strong likelihood of success on
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the merits, preliminary injunctive relief may be justified even though a plaintiffs case of

irreparable injury may be weak. Conversely, when there is less likelihood of success on the

merits, the plaintiff must show a high degree of irreparable harm. In other words, what plaintiff

must show as to the degree of irreparable harm varies inversely with what plaintiff demonstrates

as to its likelihood of success on the merits. Cleveland v. Cleveland Elec. Illum. Co. 115 Ohio

App.3d 1, 14, 684 N.E.2d 343 (1996); King's Welding & Fabricating, Inc. vs. King, (7"' App.

Dist.) 2006-Ohio-5231.

(1) THERE IS A SUBSTANTIAL LIKELIHOOD THAT THE
PLAINTIFFS WILL PREVAIL ON THE MERITS

When viewed in the light most favorable to plaintiffs, sufficient evidence has been

presented to support the first criterion regarding the merits of its claim that the Board violated the

Ohio Sunshine Law in this case. The e-mails, the drafts, the comments, the silence and the

private meeting, followed by formal action beginning August 31, 2006, all demonstrate a strong

likelihood of success on the merits at trial. The record demonstrates that discussions by the

Board were conducted privately with a reminder that the 15 Year Plan, which includes

demolition of the 1884 Seneca County Courthouse, was notforpublic consumption.

(2) THE PLAINTIFFS WILL SUFFER IRREPARABLE INJURY IF
THE INJUNCTION IS NOT GRANTED .

An irreparable injury is one, that after its occurrence, there can be no plain, adequate

and complete remedy at law, and for which any attempt at monetary restitution is impossible,

diffrcult or incomplete. Cleveland vs. Cleveland Electric Illum. Co. supra p.12.

Irreparable harm depends upon the context. In this case there is no question of whether

irreparable harm is likely. It is an absolute fact. Seneca County's most valued treasure is about

to be destroyed by an act of single-mined arrogance; a decision made in the face of all available
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expert advice, simply because two (2) of the three (3) Commissioners want something different

from the professional advice they paid for and the wisdom for prior Board action.

What is at issue in this requested preliminary injunction is more than the preservation of a

building. This temporary request far sanity that maintains the status quo until a full hearing on

the issues can be heard, will allow for the probability that this once proud community will

acknowledge and pay respect to the diverse culture, rich heritage and bold civic pride which lies

dormant beneath the community conscious. This 1884 Courthouse is the heart of this city and

county. Two (2) of the three (3) Commissioners want to tear the heart out of our home. They

are ignoring the fact that it represents our heritage and generations long past. In a throw away

society, some people do not understand the inherent and intrinsic value this 1884 Courthouse.

This Courthouse and the most prominent symbol of our "commuruty" is in danger of being lost

forever.

(3) NO THIRD PARTIES WILL BE UNJUSTIFIABLY
HARMED IF THE INJUNCTION IS GRANTED

The record is absolutely void of any evidence that demonstrates the defendants or any

third parties will be harmed if the temporary injunction is granted. Counsel for the defendants

has made many unsupported statements on that issue, but this Court must acknowledge that the

defendants have provided no evidence of any harm that may result from a temporary injunction.

The defendants had every opporhmity to offer evidence on this point, but they chose not to.

None exists in reality, in fact and most importantly, in the record. This "grand old lady" has

survived for 123 years. She has had little use during the last three (3) years, and she is certainly

entitled to a couple more months of life. We must keep the respirator on.
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(4) THE PUBLIC INTEREST WILL BE SERVED BY THE INJUNCTION

The public interest in this case and the future of the 1884 Courthouse and the future of

Seneca County is on almost everyone's mind. The importance of the future of this building can

not be understated.

In determining whether to grant injunctive relief, no one factor is dispositive. Cleveland

v. Cleveland Elec. Illum. Co. (1996), 115 Ohio App.3d 1, 14, 684 N.E.2d 343, 351. The four

factors must be balanced with theflexibility which traditionally has characterized the law of

equity. What a plaintiff must show as to the likelihood of success on the merits varies inversely

with what a plaintiff must demonstrate as to the degree of irreparable harm. King's Welding &

FabricatinQ, Inc. v. King, (7" App. Dist.) 2006-Ohio-5231.

The issue whether of to grant or deny a preliminary injunction is a matter solely within

the discretion of the trial court, and a reviewing court will not disturb the judgment of the trial

court in the absence of a clear abuse of discretion. Garono v. State, 37 Ohio St.3d 171, 173

(1988). Further, in determining whether to grant a preliminary injunction, a court must look at

the specific facts and circumstances of the case. Keefer v. Ohio Dept. of Job and Familv

Services, Franklin App. No. 03AP-391, 2003-Ohio-6557. The specific facts of this case cry out

for and demand the issuance of a preliminary injunction.

Discussion / Areument

Thefirst e-mail (Exhibit -53) sent by Commissioner Nutter, dated August 8, 2006 at 3:41

p.m. about the "space study" did not contain an attachment, but did contain a reminder that,

"remember, this is the first rough draft, and not necessarily meant for public consumption,"

Second e-mail (Exhibit -54) sent by Commissioner Nutter, dated August 8, 2006 at 3:54

p.m. did contain the attachment, which was the first rough draft of the 15 Year Plan, and it also

contained the reminder, that, "Remember, this is the first rough draft and not necessarily meant
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for public consumption." These two (2) e-mails asked both Commissioners to review the rough

draft of the 15 Year Plan and to get with Commissioner Nutter by Monday for any changes.

This specific request by Commissioner Nutter asked both Commissioners to review the proposed

rough draft of the proposed a 15 Year Plan and to contact him to discuss changes that they

wanted in the document. These communications clearly required a response from both

Commissioners and was not intended for the public.

Regarding the first and second e-mails, the fact that Mr. Sauber testified that he did not

discuss the drafts with Mr. Nutter or Mr. Schock prior to the August 31, 2006 meeting, can only

lead to one of two permissible inferences; first, by his silence he implicitly agreed with,

consented to and convey that message by his silence to Mr. Nutter, or second, that he did have

discussions with Mr. Nutter about the changes and the corrections, and he now realizes but does

not want to admit that he made a mistake by discussing the drafts of the 15 Year Plan outside of

a public meeting. Mr. Nutter requested Mr. Sauber review the attached 15 Year Plan and get

with Mr. Nutter by Monday for any changes. This specific request requires a response and

Commissioner Sauber's response was acquiescent silence or otherwise. This act ofsilence in

these circumstances is certainly a communication.

The third e-mail (Exhibit -55) sent by Commissioner Nutter, dated August 28, 2006 at

9:19 a.m. was directed only to Conmiissioner Schock, but not Commissioner Sauber. Even

though it indicated a draft of the 15 Year Plan was attached, this e-mail contained the message

that "all the corrections" have been made, and Commissioner Nutter made a specific request of

Commissioner Schock to "let him know" if all the corrections had been made.

Thefourth e-mail (Exhibit -56) sent by Commissioner Nutter, dated August 28, 2006 at

9:32 a.m. was directed to Commissioner Schock, but not Commissioner Sauber. It did have a
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revised 15 Year Plan with "all the corrections" and the spec fc request from Commissioner

Nutter to "let me know" if all the corrections have been made.

The third and fourth e-mails sent by Commissioner Nutter, were sent only to

Conunissioner Schock and not to Commissioner Sauber. Since Conunissioner Sauber testified

that he did not discuss any of the drafts of the 15 Year Plan with Commissioner Nutter or

Comnussioner Schock prior to the meeting on August 31, 2006, the logical inference from his

absence in these two (2) e-mails, and his silence is, first, that Commissioner Sauber consented to

and by his silence conveyed that message to Commissioner Nutter, or second, that they now

realize, but do not want to admit, that they made a mistake by privately discussing the drafts of

the 15 Year Plan outside of a public meeting, specifically prior to the August 31, 2006 public

meeting when the Resolution was passed and the 15 Year Plan adopted.

The only other possible explanation for not sending the third and fourth e-mails to

Commissioner Sauber, is that Commissioner Nutter had already discussed the changes and

corrections with Commissioner Sauber, and it was not necessary for Commissioner Sauber to be

part of the further discussions with Conunissioner Scbock. Commissioner Sauber's silence must

be seen for what it was; a clear indication that he accepted and did not object to the corrections,

or second, that he understands that he made, but he does not want to admit that he made, a

mistake by discussing the corrections outside of a public meeting. In either event in the third and

fourth e-mails from Commissioner Nutter provided substantive information about the 15 Year

Plan and asked for a "let me know" response from Commissioner Schock. No further response

was needed from Commissioner Sauber. The discussion was complete.

This Court can only conclude that the e-mail communications, from Commissioner

Nutter, first to both Commissioners and then only to Commissioner Schock, constitute private
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discussions and deliberations outside of a public meeting about public business. Commissioner

Nutter disseminated and engaged in an exchange of communications with both Commissioners

by a series of e-mails concerning the form and substance of the 15 Year Plan, which

Commissioner Sauber approved by silent acquiesce.

The most obvious and glaring example produced thus far in this case is the private

meeting of all three (3) Commissioners, just prior to the August 31, 2006 public meeting, where

they discussed "Option B." This evidence is clear and not rebutted.

DEFENDANTS' CLOSING ARGUMENT AND COMMENTS ON EVIDENCE

The Ohio Supreme Court has held that a fact-finder may base a reasonable inference in

part upon another inference and in part upon additional facts. Hurt v. Charles J. Rogers Transp.

Co., 164 Ohio St. 329 (1955), paragraph two of the syllabus. A reasonable inference based in

part upon another inference and in part upon additional facts is a permissible parallel inference,

that may even be indulged by ajury. Hurt v. Charles J. Rogers Transp. Co., supra. Motorists

Mut. Ins.. Co..v. Hamilton Twp. Trustees, 28 Ohio St.3d 13 (1986) Such an inference is called a

parallel inference. Nageotte v. Cafaro Co.,160 Ohio App.3d 702, 2005-Ohio-2098. Parallel

inferences are reasonable inferences and an essential element of the deductive reasoning

process by which most successful claims are proven. Donaldson v. N. Trading Co., 82 Ohio

App.3d 476, 481 (1992). Parallel inferences may be used in combination with additional facts.

Drawing multiple inferences separately from the same set of facts is also permissible.

McDougall v. Glenn Cartage Co., 169 Ohio St. 522, 160 N.E.2d 266 (1959), paragraph two of

the syllabus. Darling v. Darling, (7th App. Dist.) 2007-Ohio-3151.

For example, if the Commissioners were not discussing "Option B" of the 15 Year Plan

in one of their offices prior to the August 31, 2006 public meeting, then what were they doing
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and what reasonable inference can be drawn from these facts. The only inference to be drawn

from their silence, lack of rebuttal evidence, is that Rayella Engle's testimony was accurate and

they were discussing Option B, which they adopted during a public meeting. If they were

discussing "Option B" for their Cleveland Indians or Cleveland Browns tickets, they could easily

have taken the witness stand and explained what they were doing. The defendants did not rebut

or refute the testimony of S. Rayella Engle about their pre-public meeting conference. The only

reasonable inference to be drawn from their silence is that Rayella Engle's testimony was

accurate and they were discussing Option B, which they immediately adopted during the August

31, 2006 public meeting.

The defendants have improperly characterized the evidence in this case and the

inferences that this Court may reasonably draw from these facts. Trial courts, even juries, are

pernutted to use parallel inferences in their deductive and comnwn sense reasoning process to

determine the true facts. . .

Defensive Allegations

The defendants have set forth statements which they believe are supported by the

evidence in this hearing, each of which requires a direct response, because it is either not

supported by the record, questionable, not rebutted and in some instances simply not true.

The defendants have stated on page 4 of their "Closing" that the following statements are

true:

(a) "Years ofpublic deliberation, debate and an election on what to do with
the former courthouse. "

This statement which is not supported by the record, contains allegations irrelevant to

whether the Ohio Sunshine Law has been violated, and relate directly to the breach of fiduciary

duty claim, the cause of action which this court has already dismissed.
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(b) The Commissioner Nutter's August 8, 2006 andAugust 28, 2006 e-mails,
wherein he forwarded his 15 Year Plan to the other commissioners, which
consisted mainly of verbatim language from a report to the commissioners nearly
three months earlier.

The evidence in this case demonstrates in Exhibits 51 and 52 that this statement is not

true. Exhibits 51 and 52 clearly demonstrate that not only were textual changes made to the

plan, but the entire cost approach cost/analysis 7page attachment in the first rough draft was

deleted from draft to draft as the 15 Year Plan circulated among the Commissioners. Even a

cursory review of those two Exhibits clearly demonstrates that substantial changes were made

between the two drafts represented by Exhibit 51 and 52.

(c) "Commissioner Sauber's testimony that he never discussed the Plan with
Commissioner Nutter before approving it at the Board's August 31, 2006 open
meeting. "

This statement can not be true because the Plan itself states clearly on the first page that

the 15 Year Plan that it was prepared by all three commissioners. The statement on the front of

the document is either false and Commissioner Sauber did not participate in the preparation of

this Plan and voted on something he had never discussed with the other Commissioners, or

Commissioner Sauber did respond to the e-mails and did discuss Option B with the other two (2)

Commissioners just prior to the August 31, 1006 meeting, a fact that was not rebutted. Was

Commissioner Sauber truthful on the written document, or was his testimony in Court truthful?

He can not sustain both inconsistent positions.

(d) "Commissioner Nutter's testimony that the only other changes he made
were minor grammatical changes, such as the misspelling offormer
Commissioner Shock's name. "

The evidence in this case does not support this statement nor Conunissioner Nutter's

testimony for all of the reasons set forth above in the discussion of "b."
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(e) Commissioner Nutter's testimony, repeated numerous times at the hearing
that "we have never had any improper deliberations. "

This statement attributed to Commissioner Nutter, even if it was made in open court, was

clearly scripted before he came to court, because it ignores the existence of e-mails, the drafts

attached to the e-mails and circulated within the Commissioners' office, the responses he

received either verbally, by e-mail or acquiescent silence, and the fact that all three

connnissioners were seen conferring, just prior to the August 31, 2006 meeting about "Option

B," in fact the option adopted in the August 31, 2006 meeting. All of these facts violate the Ohio

Sunshine Law.

(fl "Plaintiff Engle's testimony that she saw the three commissioners in an
office looking at an unidentified, stapled packet before the August 31, 2006 Board
meeting. "

This is true, it must be accepted as truthful by the Court, because it was not rebutted or

denied by the defendants during the hearing. The defendants had every opportunity to refnte,

contradict or explain what they were talking about, but they did not and could not testify under

oath that the meeting and the discussion as described, did not occur.

(g) Plaintiff Engle's testimony that she heard Commissioner Nutter refer to
some Option B while examining the stapled sheet."

Again, this is a true statement. It must be accepted by the court as truthful, because it

was not rebutted or denied by the defendants during the hearing. The defendants had every

opportunity to refute, contradict or explain what they were talking about, but they did not and

could not testify under oath that the meeting and the discussion as described, did not occur.

(h) Numerous witnesses' testimony that the Commissioners'Augu.st 31, 2006
approval of Commissioner Nutter's 15 Year Plan was made with little or no
discussion that date. "
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This statement of fact is true and uncontested. The fact that the 15 Year Plan was first

disclosed to the public during the August 31, 2006 public meeting, and the fact that there was no

discussion or debate about the Plan, during the meeting, prior to its vote, can only lead to the

reasonable inference that the three (3) Commissioners had discussed, deliberated and accepted

the Plan, prepared the Resolution adopting the Plan, and included the passage of the Resolution

adopting the 15 Year Plan at least 24 hours prior to the public meeting, because the Agenda was

given to the media on August 15, 2006. It is important for the Court to note that the Tiffm

newspaper, the Advertiser Tribune, with the Agenda was published and made available to the

public just afew hours before the public meeting.

The defendants claim the following evidence is missing from the hearing:

(a) Commissioner Nutter's two August 2006 e-mails led to any deliberations
with any other Commissioner regarding his 15 year plan before August 31, 2006.

First, the plan states in writing that it is not Commissioner Nutter's plan, because it was

prepared by all three (3) Commissioners. The term deliberations includes a broad range of

conduct and activity. Commissioner Nutter communicated first when he asked the other two (2)

Commissioners to respond back him on both occasions. Each time there was a response in one

form or another (comment or silence), there was a discussion (changed were made) and an

exchange of information between two (2) of the three (3) (majority) of the Board members. As

the Court knows, the Commissioners did not rebut or deny the testimony of Rayella Engle about

the August 31, 2006 private meeting.

(b) "That Commissioner Sauber deliberated with anyone in private regarding
the 15 year plan. "

This statement ignores the existence of the cover sheet to the 15 Year Plan that plainly

states. the Plan was prepared in part by Commissioner Sauber, the e-mails, the fact that

Commissioner Sauber was not included in the third and fourth e-mails, and that he was seen
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privately discussing Option B with the other two commissioners prior to the August 31, 2006

public meeting. He did not take the stand and rebut or deny the testimony of Rayella Engle.

Commissioner Sauber's conduct violates the Ohio Sunshine Law.

(c) "Whether Commissioner Nutter was holding the 15 Year Plan when
PlaintiffEngle walked by their offices. "

This accepted truefact could have been refuted or denied by either Commissioner Nutter

or Commissioner Sauber had they chose to do so. Clearly, their absence from the witness stand

and their decision not to rebut or deny the testimoriy of Rayella Engle can only lead to one

reasonable inference. The meeting, their deliberations and discussions occurred exactly as

Rayella Engle testified. They could not under oath deny her testimony.

(d) "That Commissioner Nutter said anything other than Option B as alleged
by plaintiffEngle. "

Again, neither Commissioner Nutter nor Conunissioner Sauber testified on rebuttal or

denied the observations of Rayella Engle: The fact that all three Commissioners were in the

room together prior to the August 31, 2006 meeting discussing Option B is a true, not rebutted

fact. The only logical inference to be drawn from that fact is that they were discussing the 15

Year Plan, the Resolution and their decision to select Option B, which called for the demolition

of the 1884, Seneca County Courthouse. If they were not discussing public business, Option B

to the 15 Year Plan or some other non-public matter, they could easily have taken the stand and

explained their meeting. They could not and they did not.

The defendants rely upon the case of Haverkos vs. Northwest Local School District

Board of Education. 2005-Ohio-3489 for the proposition that e-mails cannot be considered as

discussions under the Ohio Sunshine Law. This position is not even rational. This very narrow

court decision revolved around one e-mail, which sent a suggestion to members of a committee.

The facts that distinguish this case from the case at bar are that the one e-mail sent in the
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Haverkos case did not ask for a review of any documents. It did not ask for any changes and it

did not ask for a response ("Let me know" or "get to me") in return. That case does not stand for

the proposition that all e-mails may not be considered to violate Ohio's open meeting laws. That

statement made by the defendants is simply not accurate.

As this Court well knows, people quite often communicate by e-mail more than they do

by letter or by telephone, because of the ease of access to the addressee and delivery of the e-

mail.

The defendants claim that even if there was a violation of the Ohio Sunshine Law on

August 31, 2006, that violation of law should not have any effect on subsequent decisions,

especially June 25, 2007, when the Board made another decision (the same one announced on

August 31, 2006) following Option B of the 15 Year Plan to demolish the Courthonse. The

Court has in its possession, the DVD (official minutes) of the June 25, 2007 meeting of the

Commissioners, and the Court need only review that DVD to learn that the statements made by

the defendants on page 7 of their Closing Brief, that "they entertained public comment and

engaged in open discussion amongst themselves before the two-to-one vote that the Courthouse

should be demolished," is simply not true. The Board did not entertain any public comment, in

fact, the disk will show that there was no public comment allowed and that they did not engage

in open discussion among themselves other than a few brief comments before taking the vote.

The DVD, official minutes of the June 25, 2007 public meeting, becomes mysteriously defective

and silent when Commissioner Bridinger begins speaking about his plan. Why when the

remainder of the DVD appears and plays without defect, is Commissioner Bridinger's

presentation not recorded properly?
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A most interesting fact in defendants' Brief, on page 7 filed with this Court on August 13,

2007, they indicate that the Board had already voted to approve the bid package and begin the

environmental studies on the Courthouse. Even though this is not reflected in the record of this

case, the Advertiser-Tribune reported that the decision to approve the bid package was made

on August 13, 2007, the day before the Commissioners actually voted in public on August 14,

2007 to approve the bid package and begin the environmental studies on the Courthouse. It is

obvious that the defendants told their counsel what their decision would be before they actually

acted in public session to approve the bid package and begin environmental studies on the

courthouse. Questions thus now arise related to when exactly and how did the Board discuss,

deliberate and decide this public business and convey that information to their counsel before

they announced their decision in public.

This Court must remember and acknowledge that the course of conduct set in motion by

the Board for demolition of the Seneca County Courthouse occurred prior to the August 31,

2006 meeting and was simply ratified during the public meeting. Are the defendants to be

permitted to continue on a secretive and surreptitious course of conduct, merely announcing their

privately made decisions in public meetings, or will Seneca County government have the

transparency required by the Ohio Sunshine Law so that the people of Seneca County will have

access to the discussions, deliberations and rationale for the decisions made by the Board?

Clearly, the Ohio Legislature has said that if the Board does not comply with the Ohio Sunshine

Law and conduct their discussions and deliberations and make their decisions in public meetings,

then those decisions that result therefrom are absolutely void.
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SUMMARY

This motion for a temporary prelinunary injunction asks the Court to maintain the status

quo between the plaintiffs and the defendants for a brief period of time until the various Courts

of Oluo can fully resolve all of the issues in this case on the merits. To date, the two causes of

action that have been dismissed on procedural grounds, and the remaining testimony about

potential violations of the Ohio Sunshine Law all give rise to and support the issuance of the

preliminary injunction. The short length of time the plaintiffs are requesting will extend the life

of this 123 year-young "Grand Old Lady," and allow this litigation to proceed in a orderly

manner.

To obtain a preliminary injunction, the plaintiffs in this case must show, and they have

shown, first, that there is a likelihood of prevailing upon the merits of their claim that the Board

has violated the Ohio Sunshine Law. Even if the Court is not convinced at this stage of the

proceedings that the plaintiffs will ultimately prevail at trial, when the Court applies the inverse

variability standard to the "likelihood of success" versus the "magnitude of the irreparable

harm," the flexible standards in the law of equity weigh heavily in favor of granting the

preliminary injunction. The opportunity for continued discovery of e-mails and drafts that were

not produced by the defendants, even though requested, can only lead to the conclusion that a

preliminary injunction is eminently appropriate in the circumstances of this case.

Second, the plaintiffs have also demonstrated that they will suffer irreparable injury if the

injunction is not granted. This cause of action brought by the State of Ohio on behalf of the six

named plaintiffs to prevent the destruction of our historic 1884 Seneca County Courthouse

clearly establishes the irreparable injury that is about to occur if not temporarily stopped by this

Court.
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Third, there is absolutely no evidence in the record or any irtferences that can be drawn

from evidence in the record that would indicate that any parties will be unjustifiably harmed if

the injunction is granted. Fourth and finally, the plaintiffs have shown that the public interest

will be served by the injunction: As the Court knows the renovation, restoration and/or

destruction of the 1884 Seneca County Courthouse has been the topic of widespread press and

television coverage, public debate, and of great interest to all of the people in Seneca County,

Ohio who will ultimately bear the burden of paying for the course of action chosen by the Board.

Without question that plaintiffs have met their burden to satisfy the Court and established

a basis for issuing a temporary preliminary injunction.

In order to show a violation of the Ohio Sunshine Law, which entitles the plaintiffs to a

preliminary injunction, the plaintiffs must show that prearranged discussions of public business

by the public body in question were conducted by a majority of public body's members.

Without restating or reiterating the evidence in this case, and the absence of any evidence to the

contrary by the Board, the record is abundantly clear and convincing that violations of the Ohio

Sunshine Law have been committed, and that perhaps two (2) of the three (3) Commissioners

realized at the time that they were violating the Ohio Sunshine Law.

Since the plaintiffs have established sufficient evidence to demonstrate a violation of the

Ohio Sunshine Law, and since they have satisfied the elements necessary for the issuance of a

preliminary injunction, the plaintiffs are asking this Court to exercise its discretion, make a

reasonable decision that prevents a travesty like none other ever visited upon Seneca County,

without harming any individuals and serving the public interest by granting a temporary

preliminary injunction. No harm can come from issuing the preliminary injunction and

irreparable, unpardonable harm will occur if the injunction is not issued. No one will be able to
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repair the damage done by destruction of the 1884 Seneca County Courthouse. Once it is gone,

it is gone forever. A brief respite from this chaos, created by this Board's action, will serve

everyone's best interests.

We believe this Court will not allow one (1) single-niinded commissioner (2-1 vote) to

determine the destiny of this historic Courthouse, this city, and this county, before all of the legal

issues in this case are fully resolved.

CERTIFICATE OF SERVICE

I hereby certify that a true copy of the foregoing was served electronically by e-mail on
July 29, 2007 upon:

Judge Charles S. Wittenberg, cwitt841 na vahoo.com
Kenneth Egbert, Jr., Seneca County Prosecuting Attorney, 71 S. Washington St., Suite E.,

Tiffin, OH 44883, kegbert@senecapros.org.
Mark Landes, 250 East Broad Street, Suite 900, Columbus, Ohio 43215,

marklandesna isaacbrant.com;
Mark Troutman, 250 East Broad Street, Suite 900, Columbus, Ohio 43215,

marktroutmanr i saacbrant. com.

'arga (6PJ18295)
for Plaintiffs
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IN TI-IE COURT OF COMMON PLEAS
SENECA COUNTY, OHIO

STATE OF Ol-lIO ex rel. NANCY L. COOK,
cr al.,

Pl ainti ffs-Rel ators,

V.

SENECA COUNTY BOARD OF
COMMISSIONERS, et al.,

D efendants-Respondents.

t^.

CASE NO. 07CV0271
'5=
^

JUDGE WITTLNBERG
v

POST-PRELIDIiNARY INdUNCTION HEARING BRIFF OF ALT. RESPONDENTS

After hearing the evidence and reviewing the law, this Court should not issue the

preliminary injunction requested by plaintiffs enjoining all actions of the Cotmnissioners related

to the former Seneca Cottnty courthouse.t The Plaintiffs-Relators ("Cook") have only,

cstablislied inferences upon inferences to argue in support of their.injttnctioa. They have

establislted no violations of Ohio's public meetings laws? Without evidence to support any

likelihood of success on Coolc's claims, this Court should deny Cook's request for a prelin-iinary

injunction because she has failed to meet her burden.

1. NO IIIIIPROPER nELTBERATIONS HAVE BEEN SIIOWN

This Court should deny Cook's request for a preliminary injtmction regarding the former

Seneca County Courthouse because the evidence fails to establish that any improper

' Plaintiffs have asked titis Court broadly to interfere with thc Board's worlc as follows: a) mnking any final
dctennuiation rcgarding the partial or complete demolition of Ibe Seneca Cotnity Courlhouse; b) purchasing, srlling
or cor.s:rucriag any buildings on land thnt will havc uny impact on any dccision about the Pature of thc cxisting
cotnrtliousc; c) allowing any further waste of the Cout$touse and the Seneca Couttty Law Library ... (Plaintiff4'
Response to Defendancs' Omnibus Piling and Hearing Brie€, p. 1).
' Tlie Cotntnissioners reserve the righf ro file a Reply brief if otlter issues arc briefed by Cook, by the Couri's
lcavc. By the close of tbe prelitrunaty injuuction hearing, plainliffs adtnined thabthe only issue remaining was the
open meerings claims. As such, d c Commissioners have specifically limitcd their brief to that issue.

I^^^y ,certify this is a true copy of the
o^ tnorci-wtsc,lotOTtgdute adt»g rnfd 6*nV,VffiCe

this12-day of 20^'I.
Mary K;lfilard, Clerk, CA,T' ourt
State^fDhio; Cot^^f n, Ohio
hu ^^ ^rQ r.(n \ f:lPrk.
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deliberations occurred. This Court should only issue a preliminary injunction if Cook has

established a substantial likelihood of success on the merits, which she has not. Cook's

argttments are mere inferences that some deliberations nay have occurred before the Attd tst 31,

2006 Board meeting. The fact that the Commissioners deliberated little, if at all, on August 31,

2006 establishes notliing.

•"J'he plan was a sumtnary of a study done by Stilson, a plan in the public Foc months and

discussed repeatedlv by the Commissioners in public.

• The issue of the courthouse had been in the public discourse for many yea.rs,

• The August 31 vote was to set a blueprint for future public actions toward the

replacement o f the former courthouse. Some of these actions are yet to occnr.

Plaintiff Engle's testimony that slze saw Commissioner Nutter holding a sheet of paper

and re:Perencing "Option B" does not support Cook's claims either. She did not testify regatding

ariv ariditional conversations that she heard. As shownbelow, deliberation requires discussion,

The ienZi °deliberation" has specific legal meaning under Ohio law. A"deliberation" is

the weighing and examination of reasons for and against a. particular course of action.

Prelatowsici v. South Cent. Ohio Educ. Servs. Ctr. Governing Bd. (4`1' Dist. 2005), 161 Oltio

App.3d 372, 379, 830 N.E.2d 423; Theile v. Harris (June 11, 1986), Case No, C-860103, .1986

WL 6514, at *5. "Deliberations involve a decisional analysis, i.e., an exchan^e of views on the

facts in an attetnpt to reach a decision." Pie%utowski, 161 Ohio App.3d at 379, 830 N.E.2d 423

(emphasis added). In Piekutowski, the board menibers had a closed door "free-for-all" that

re.sulted in eacli meniber giving their opinion (voting) regarding a particular course of action. Id.

:2^DV.n^GW^wiS^unCi_UOm.i3^r PO.IaLTOocumcniLlL-mrv:33loa7.l
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at 379. The Coun upheld the lower court's finding that those actions violated the law. Id. at

345. Theie is no such evidence here.

The Four[h Disnict Cotut of Appeals has defined deliberations in the Collowing manner:

a public body deliberates upon of-ficial business afler it has obtained the relevant
and salient facts necessary to reach a correct, proper, prudent and responsible
decision. We hold that after a public body has obtained the facts, it deliberates by
thoroughly discussing all of the Factors involved, carefnlly weighing the positive
factors against the negative factors, cautiously considering the ramifications of its
proposed action, and gradttally arriving at a proper decision which reflects this
legislative process.

'I'heile, 1996 WL at *5 (emphases not added). As such, "deliberation" requires more than merely

passing a document around for review before a meeting.

Deliberations do not include fact-frnding or inFormational sessions. Sprritgfeld Local

Sch. Dist. Bd. of Ecluc. v. Ohio Rss'n of Pub. Sch. Enapl. Local 530 (9u' Dist. 1995), 106 Ohio

App.3d 855, 864, 667 N.E.2d 458. "Quesdon-and-answer sessions between board members and

orher persons who are not public officials do not constitute "deliberations" unless a ma.ioritv of

the board members also entartain a discussion of public business with one another." Id.

(emphasis added). As a result, the law pennits the Commissioners to engage in fact-f'rnding

sessions outside their open meetings so long as deliberations do not occur in private. After four

days of testimony, Cook has failed to establislr any examples of private deliberations.

Even if an improper deliberation is established, wltich has not occurred, it mast have also

caused the public action taken after an improper deliberation. Greene Counry Guidance Ctr. v.

Greene-Cli7zzon Comn?. Me,aral Health Bd. (2°d Dist. 1984), 19 Ohio App3d 1, 5, 482 N.E.2d

982. in the Greene case, the Court analyzed this part of the test closely because public

discussion on same? issue discussed in private had occurred for more than two years. Id at 5.

The public body extensively discussed ilze issues and went around the room to get a straw poll of

3
.O:AruUCiU^wrg^9^uLr Wroduu:ro.wCrpucwnnnLILrcry:^ii9Di (
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the opinions of all of its mernbers. Id. The Courc fottnd the "straw polls" to be improper

dcliborations. Id. Again, Cook ltas failed to establish any evidence of such actions here.

The evidence in this proceeding amounts to the following:

• Years of public deliberation, debate, and an election an wliat to do wilh rhe
fonner courthouse.

• Commissioner Nutter's August 8, 2006 and August 28, 2006 emails whcrein lie
forwarded his 15-year plan to the other Commissioners, which consisted mainly
of verbatim language from a report to the Commissioners nearly three nlonths
carlier;

• Comrnissioner Sauber's testimony that he never discussed the plan with
Commissioner Ntutcr before approving it at the Board's August 31, 2006 open
meeting;

• Commissioner Nutter's testimony that the only changes he made were minor
;rammatical changes, such as the misspelling of former Cormnissioner Schock's

name;

• Convnissioner Nutter's testimony, repeated numerous times at tlte heanng, that
"we have never had any improper delSberations;"

• Plaintiff Engle's testimony that she saw the three Commissioners in an office
looking at an ui-iidentilied, stapled packet before the August 31, 2006 Board

meeting;

• Plaintiff Engle's testimony that she heard Conunissioner Nutter refer to some

Option B" while examining the-stapled sheet; and,

• nunierous witnesses' testimony that the Commissioners' August 31, 2006
approval of Conmlissioner Nutter's 15-year plan was made witli little or no
discussion that date.

Based upon tlus evidence, no improper deliberations have been sliown.

Nmnerous things are rnissing trom Cook's evidence that she will attempt to infer from

the facts., Despite her effons, Cook lacks the following information to prove by elear and

convincing evidence her entitlement to an injunction:

Oi)^WGarWlSeJisLT Duu.I BtT PD.J5LT Wa.m,ni 6Mm}::150].i



P.u¢-13-0; 01:42pm From- Isaac, B ran,t„ Ledman & Teetor 6143659516 T-904 P.00E/013 F-H09

• that Commissioner Nutter's two August 2006 emails led to any deliberations with
any other Commissioner regarding his 15-year plan before August 31, 2006;

• liat Commissioner Sauber deliberated.with anyone in private regarding the 15-
yearplan;

• whether Conmtissioner Nutter was holding the 15-year plan wheu Plaintiff Engle
walked by their offices; and,

• that Connnissioner Nutter said anything otlter than "Option B," as alleged by

Plaintiff Engle.

When reviewing Coolc's evidentiary deficiencies, Cook lacks any suppori that the

Corlunissioners deliberated before August 31, 2006. Even with Plaintiff Engle's testimony,

Cool: has no basis to establish that the Commissioners were looldng at Commissioner Nutter's

report. More imponantly, Plaintiff Engle never testified that she heard any reference to anvthin

othc-t- rhan "Option B." 1n itself, this fails to establish that any improper deliberations took place.

As such, Cook laclcs any evidence of the Commissioners' alleged wrongdoing.

Commissioner Nutter's email does not even implicate Ohio's public meetings law. See

Haverkos v. Northwest Zoc. Sclr. Disl. 13d. of Educ., 2005-Ohio-3489 (attaclied hereto as Exhibit

A). In Haverkos, one school board member emailed other board members about considering a

response to a. newspaper article criticicing the school board. Id, at 1. No board mentber

responded. Id. Another board member drafied a response to the article. Id. Tlie letter was read

at the meeting before all board members signed it. Id. Applicable to this case, tlte Court

conchtded that the email did not violate open meetings laws in part because it failed to meet the

prea.rrangement requirement necessary for an open meetings law violations. Id. at 7.

The Haverkos case went fnrrher and declared all emails inapplicable to Ohio's open

rneetine laws. Id. at 9. The CotLrt detennined that tlie email was not a°discussion" because it

5
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was one email to others without any responses or counter-responses. Id. In addition, the Cottrt

analyz.;d law from other jurisdietions to conclude that Ohio law does not include eniails as part

of opcn meetings law. Id. Even in jurisdictions where emails are explicitly subject to open

mee,ings laws, the mere sending of an email is not a`meeting" because members must

collectively intend to meet to conduct formal business. Id. As a result, the Haverkos case makes

Commissioner Nutter's emails irrelevant to this Court's analysis because they, are either

inapplicable to open meetings law and do not constitute meetings or discussions.

After reviewing all of the evidence, this Court may only come to the conclusion that the

public decisions of the Commissioners are valid. The evidence failed to establish that any

improper dehbet-ations occu.tTed. Cook's thin evidence and a string of hoped-for inferences do

not meet Cook's burden in showing substantial likelihood of success on the titetits. As sueli, this

Cow1 should denyher preliminary injunction request.

Il.. POST-AUGUST 31, 2006 COURTHOUSE DECISIONS ARE VALID

The Commissioners' cun-ent course towards demolition of the former Scneca County

Courthouse should not be undone by this Court, even if it finds that some actions were improper

on August 31, 2006. As the uncontestedevidence established, the 15-year plaq adopted cat that

date is a"roadmap" from which the Commissioners have strayed already. Tt was not a necessaty

vote for the replacement of the courthouse and so it should not invalidate future decisions that

are independent of it. Even if a technical violation is shown on August 31, and a review of tltat

decision could be invalidated, the Commissioners would have remedied that numerous tintes

over. On June 25, 2007, the Commissioners reque's•ted a bid package from a contractor so that

rl-e demolition project could go out for bid. The Commissioners approved the bid package on

Augttst 6, 2007 so that they could proceed with getting bids for the work in the ncar future. As

6
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this CoLut's questions at the liearing recognized, the Commissioners still must contract with a

company to actually demolish the courthouse. As such, this Court should not issue a. preliniinarv

ipjunclion regarding the fonner Seneca County courthouse because an invalidation of the August

=1, 2006 resolution would riot' affect current and future decisions.

Qn June 25, 2007, t'he Commissioners met and decided in a 2-I vote that the courthouse

should be delnolished. At tliat meeting, the Commissioners did all of the following:

• listened to an estimation of the costs of various options for the coutthouse;

• entenained public comment;

• engaged in open discussion amongst themselves; and,

• Comn7issioners Nutter and Sauber voted in favor of going fonvard with a
manual so that demolition of the courthouse could be properly bid in
accordance with Ohio law.

Sincc that date, tlie Connnissioners have made numerous additional public decisions regarding

l:he courthouse.

env

More recently, the Commissioners voted to approve the bid package and begin

onmental studies on the courr3>.ouse. Numerous courthouse decisions are yet to conie,

including the decision that Commissioner Nutter testified would mean °no tuniing back"-

approval of a contract for the demolition the former Seneca County courthouse. The decision to

contract for the den-iolition of the courthonse is yet to come and requires a separate, fomial.

resolution by the Board. As such, Cook has not established that any actions, let alone futures

actions, should be invalidated or enjoined by this Court.

A close reading of R.C. 121.22(1T) is required for this case. It provides:

[a] resolution, rule, or formal action of any kind is invalid lmless adopled in an
open meeting of the public body. A resolution, nde, or formal action adopted in

7
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an open meeting that results from deliberations in a meeting not open to the public
is invalid unless the dcliberations were for a purpose specifically authorized in
division .(G) of this section and conducted at an executive sessiott held in
compliance with this section.

LVliilc this statute makes the formal action invalid if discussed in an improper meeting, it does

uot and should not prevent the public body from ever acting on that issue. To do so would

internitiably cripple a public body's ability to do business for a teclmical violation. In fact, the

authotity dealing witlt invalidation of decisions deals with situations in xvhich distinct resolutions

are invalidated, not a seties of resolutions subsequently enacted by the public body. Thercfore,

all of the Conunissioners' subsequent resolutions should not be invalidated under any of this

authoritv.

If this Court remains concerned with the August 31, 2006 events, the Commissioners'

ac-tions subsequent to the August 31, 2006 decision have cured their actions that date many times

over. Son-te of thc cases regarding this issue are as follows, despite their niinimal relevancy:

• Beisel v. lvlonroe Cry. Bd. of Educ. (Aug. 29, 1990), Case No. CA-678, 1990 WL
125495-This case held that a Court may award an injtmction regardless of tlre
public body's subsequent attempt to cure the violation. Id. at 2. However, the
Court held that the public body's actions were cured by a subsequent public
discussion an an issue, despite prior improper discussions in ehecutive session.
Id. This case has little important because the Cotnmissioners' decision to raze the
cottrthouse involves tnore than the Augttst 31, 2006 acceptance of Llie 15-vear
plan.

• Srrlre exrel. Cincin.noti Enquirerv. Hamilton Co. Comm'rs (Apr. 26, 2002), Case
No. C-010605, 2002 '~lrL 727023-The Court observed that the remedy for
Sunsltine Law violations is to order the resultin¢ resolution invalid and order the
public body to re-deliberate.3 Id. at 1. With regard to Cook's allegations, t'b.e
courthouse plans can go forward without the 15-year plan. In addition, the
Commissioners have already deliberated on subsequent issues and made

3 Scc also Theife v. !larris ( JUne 11, 1966), Case No. C-860] 03, 1986 WL 6514, at *6 (refus'ing to invalidate
tormal action taken in public becacise, of prior investigatory sessions, even if "fatuous" vinlalions are found);
Ar.Llnuzn v, Nill, ojLeipsic (Mar.. 27, 1995), 1995 WL 141.525, at *3 (allowing a decision inade ut an open nxeting
^th public discussion 10 stand, even ifprior closed meeting may have began the discussion).

8
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numerotts dccisions so that nothing would be left for the Cotut to remedy. None
of these subsequent decisions have been challenged by Cook.

• Gannett Satellire Info. Nemork v. Chillicothe City Scl1. Dist. Bd. of Edur. ( 1988),
41 Ohio App.3d 218, 221, 534 N.E.2d 1239-The Court held that a technical
violation of rules providin; for executive session could not be cured by
subsequent discussion in an open meeting. The Cotut neer provided that
invalidation is necessary if fornial action is subsequently taken in accordance with
the open meetings act, as occurred here, especially when different resolutions
liave been passed.

•:v1.F. 14'aste Ventto•cs, Inc. v. Bmanda 7^vp. Bd. of Trustees (Feb. 12, 1988), Case

No. 1-87-46, 1988 WL 17731--The Third District held that adoption of

resolutions discussed in improper meetings were invalid. Id. at 4. However, the

Court never discussed whether full deliberations took place on these issues in
subsequent nteetings and their potential effect. This case also never discussed
whether subsequent separate and distinet resolutions should be invalidated. As
such, it should not forever preclude the Cotnmissioners from making any

decisions witii regard to the former Seneca Cottnty courthouse.

Here, the Conunissioners openly met dozens of times since August 31, 2006 and have

1:zJ:cn scveral affirmative steps to proceed to the demolition of tlte courthottse. As Comntissioner

'Jntter testified, the 15-year plan is a roa.dmap and not the fntal act to replace the courthottse.

Otlienvise, the Commissioners would not need to meet openly and have the opportunit.y to

debati: everything they have since August 31, 2006. Future decisions such as choosing a

demolition contractor would be unnecessary. Post-August 31, 2006 actions are yet to be

c.hallenged by Cook. Future actions cannot be challenged yet. No evidence supports that any of

nccse should be invalidated:

This CoLn-t should not eatend any of the cases above to prevent the Conunissioners from

acting on the courthouse indefinite]y- This caselaw pertains only to individual resolutions

challenged by the relators in those cases. Even if the August 31, 2006 decision is invalidated, ttte

la s cannot be eonstrued to make the courthouse forever "untouchable." As such, this Cottrt

should not issue a prelitninary injunction against the Commissioners.
9
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111:. NO MINIMUM DELIBER-4,TION 12CQUIREMENT EY.ISTS

Tltis Court sliould deny Cook's request for a preliminary injunction because the Open

!\1:cetimgs Act does not mandate the amount of deliberation needed before the Conunissioners

vot.e on a. tapic.° There is no authority to support minimum deliberation requirenients in Ohio

law. Therefore, this Court should not invalidate the Commissioners' approval of the 1.5-year

plan on.4ugust 31, 2006 because the Conunissioner did not discuss the plan beforehand.

While no authonty exists to support minimttm deliberation requirements, significant

authority exists to aljow public bodies to determine the manner in which they twi flieir

proceedings. Public bodies may use their oum discretion in detennining a voting method. State

es -el. Roberts v. Snyder (1948), 149 Ohio St. 333, 78 N.L.2d 716. The Open Meetings.Act does

nol rcquire a "roll call" vote, except before adjournment into executive session. R.C. 121.22(G).

Ntuncrous such examples may ba found in caselaw. Therefore, this Court should not order any

iu,jurtclive relief wit11 regard to Cook's argmnents that the Commissioners did not sufficiently

dcli.berate on August 31, 2006.

I'V. THE PUBLIC COIIIAIENT AT OPEN MEETINGS IS NOT kZEQU1I2k.D FOR
LEGITLMATE DECISIONS

This Court should not grant Cook's request for a preliminary injuoction on the basis that

the Board does not allow citizens to speak infinitely at its meetings. R.C. 121.22 never affords

the plzblic ttte right to comment at public meetings. In Ohio, the law protects a citizen's

opportwiity to attend a public uieeting but not the riglit to be heard at that meeting. See Black v.

i14ecca T.chp. Bd. of ?3ztstees (11`t` Dist, 1993), 91 Ohio App.3d 351, 356, 632 N.E.2d 923;

Any potcntial claims of chis natt¢c should also be eonstrucd to be another way of arguing Cook's fiduciarv
dut;. cleims, wLich evere dismisscd by t1Tis Couti on August 5, 2007.

10
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Pn,-,narr v. Blaser (P Dist. 1988), 198S WL 87146, at *3. The Commissioners have never

closed its doors for one of its regularly-held meetings.

Cook has neither alleged nor established any instance wherein her right to ottend a

ntectin <was denied. The Commissioners allow public comment at their meetings, but the;i may

lirnit the discussion to n aintain order and efficiency. Cook's complaints of this nature have no

basis in law and should not be considered by the Court in ruling upon her request for a

p,reliminaty injtrnction. As such, this Coart should deny Cook-'s preliminary injunction roquest.

CONCLUSION

No basis in fact or law exists to supplant the validly-made decisions by the Defendants-

Respondents made in numerous open mectings after lively public debate. 'lrJhen considering this

legal authority and the evidence, this Court should deny the Plaintiffs-Relators' request for a

preliminary injunction.

Respectfully submitted,

ark Landes(0027227)
mai-klaiidrs(@.isaacbrant.com
Mark H. Trotttman (0076390)
m arktroutman(a)isaacbrant.com
ISAAC, l3RANT, LEDMANT &.TEETOR, LLP
250 East Broad Street, Suite 900
Columbus, Ohio 43215
614-221-212 (telephone)
614-365-9526 (facsimile)
Counset for the Defendants-Respondents
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Eleanor J. Anderson, Esq.
Barga, Jones & Anderson, Ltd.
120 Jefferson Street
TiCCn, OH 44883
Counselfor the Plaintiffs-Relators

Mark Landes (002722
Mark H. Troutman (0076390)
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Counsel for the Defendants-Respondents
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IN TIiE COURT OF COMMON PLEAS
SENECA COUNTY, OAIO

State of Ohio, ex rel.,
Nancy L. Cook, et al.

Case No. 07 CV 0271

Judge Charles S. Wittenberg
Plaintiffs

vs. PRELIMINARY INJUNCTION
POST HEARING BRIEF AND

Seneca County Board of CLOSING ARGUMENT OF
Commissioners,et al. * PLAINTIFFS

Defendants

"It is the timefor all of us to decide who we are."

Les Miserables, Victor Hugo ...a
^---,

Are we to be remembered as a people who stood silently by as our rich heritage, the

blood, sweat and tears of our proud ancestors, represented by the historic 1884 Seneca County

Courthouse is destroyed by a vote of one (1) single-minded person,

-or-

Are we to be remembered as a humble group that succeeded by enforcing the law and

building a consensus of the people of Seneca County, united in purpose, proud of our culture,

and our historic Courthouse that represents our Constitutions, our way of life, and the freedoms

we all cherish. I

This Court, the plaintiffs and the decision on plaintiffs' request for a preliminary

injunction are the only things standing between our 1884 historic Seneca County Courthouse and

the single-minded horrific wrecking ball of doom. The magnitude of this temporary decision is

greater than any other event in Seneca County for generations past, or yet to come. The

decisions about the fate of the Seneca County Courthouse will travel the path where civic duty

E7C-

I E_
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The Ohio Sunshine Law is designed and intended to allow the people of Seneca County

to watch and listen as their public officials take formal action on public issues, so that the public

will understand the rationale for the Board's decisions and the deliberations undertaken by these

public figures prior to any formal action being taken. In this case, the formal decision, the

passage of the Resolution to adopt the 15 Year Plan and demolish the 1884 Seneca County

Courthouse was made in private prior to the public pronouncement of their private decision

during the August 31, 2006 public meeting.

The public presentation, passage and adoption of the Resolution of the 15 Year Plan was

a foregone conclusion and a slam dunk for the Commissioners before they walked in to the

public meeting room on August 31, 2006.

The e-mails, the drafts, the comments and other decisions made privately by the

Commissioners prior to the August 31, 2006 public meeting clearly demonstrate a callous

disregard for the spirit, purpose and intent of the Ohio Sunshine Law. The intentional cloak of

secrecy thrown over the private communications and discussions by the Board defeats the spirit

and the expressed intent of the Ohio Legislature when it passed R.C. 121.22. Two of these

Commissioners should be ashamed of the fact that they kept this information from the public,

and adopted a plan to demolish the Courthouse, not based upon the public studies but plans and

discussions that took place in private.

The seminal action taken by the Board, which precipitated a series of events including

the August 31, 2006 Resolution, the adoption of the 15 Year Plan and the June 25, 2007

Resolution to demolish the existing 1884 Seneca County Courthouse ignored public opinion,

prior action of the Board, advice of experts and even the final reconunendations of MKC and

Associates (MKC). The Board's course of conduct was set in motion privately, prior to the



State of Ohio, ex rel. vs. Commissioners I Closing Argument Page 4

August 31, 2006 meeting, which has led to the MKC services, the preparation of a demolition

bid package, ate all void because the seminal decisions made privately prior to the August 31,

2006 public meeting were made in violation of R.C. 121.22.

THE EVIDENCE

What do we know from the testimony and documents produced at the hearing?

Tanya Hemmer and Lucinda Keller testified as follows:

(a) the Resolution adopting the 15 Year Plan was approved at least 24 hours

before the August 31, 2006 public meeting, and before the Agenda was prepared and

delivered to the newspapers,

(b) the Agenda for the August 31, 2006 public meeting was made available to

the public via newspapers just hours before the public meeting,

(c) the Agenda announced that a Resolution would be adopted that

incorporated a 15 Year Plan,

(d) neither the Resolution nor the 15 Year Plan were read out loud or

presented to the public in written form prior to the Board voting on the Resolution in the

August 31, 2006 public meeting,

(e) the Board conducted no public debate or deliberations on the Resolution

or the 15 Year Plan during the August 31, 2006 meeting before the Resolution was

adopted,

(f) the public was not shown a copy of the Resolution or the 15 Year Plan

during the August 31, 2006 meeting prior to the vote on the Resolution,
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(g) the presentation of the Resolution and the 15 Year Plan and the unanimous

adoption of the Resolution during the August 31, 2006 meeting lasted just a couple of

minutes,

(h) Lucinda Keller delegated her responsibility to comply with the subpoena

for e-mails to Tanya Hemmer,

(i) Tanya Hemmer did not conduct a search of the computers in the

Commissioners' offices for e-mails related to the 15 Year Plan,

Commissioner David Sauber testified: -

(a) he responded to the August 8, 2006 e-mail of Commissioner Nutter by

silent acquiescence, implying that he had no changes that he wished incorporated into the

plan,

(b) he read, and presumably deliberated on the Resolution and the 15 Year

Plan sometime prior to the August 31, 2006 public meeting,

(c) he did not discuss, debate or deliberate the Resolution or the 15 Year Plan

with either of the other Commissioners in the August 31, 2006 public meeting prior to the

vote on the Resolution,

(d) he voted on the Resolution and the 15 Year Plan without reading or

discussing the contents of either document with either of the other two (2)

Commissioners prior to the Vote on the Resolution during the August 31, 2006 public

meeting,

(e) the first time the Resolution or the 15 Year Plan was presented to the

public was during the August 31, 2006 public meeting,
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(f) the passage of the Resolution and the adoption of the 15 Year Plan set the

course of conduct for the Board, which calls for the demolition of the 1884 Seneca

County Courthouse,

(g) he did not rebut the testimony of Rayella Engle, especially about her

observations of the Commissioners just prior to the August 31, 2006 public meeting.

Commissioner Ben Nutter testified as follows:

(a) he sent at least four (4) e-mails about the 15 Year Plan to Commissioner

Schock before the August 31, 2006 public meeting,

(b) the first and second e-mails asked Commissioner Schock and

Commissioner Sauber to review the attached 15 Year Plan and "get with me by

Monday for any changes."

(c) he did not send the third and fourth e-mails to Commissioner Sauber,

(d) he specifically told the Commissioners that this is a "first rough draft,"

which was "not necessarily meant for public consumption,"

(e) he actually was asking for feedback to see if they thought it was an

accurate sununary of the Stilson Report,

(f) on August 28, 2006 he sent a third and fourth e-mail to Conunissioner

Schock, advising him that he had made the con•ections and asking Commissioner

Schock to "let me know," if these are presumably acceptable to Commissioner

Schock,

(g) he hand-delivered a third and presumably the final draft of the 15 Year

Plan to Conunissioners Schock and Sauber, privately in one of the

Commissioner's offices, just prior to the public meeting on August 31, 2006,
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(h) he made corrections and changes to the drafts, presumably to satisfy

Conunissioner Schock and Sauber, on or before presentation of the final draft just

prior to the August 31, 2006 meeting,

(i) the first time the Resolution or the 15 Year Plan were presented to the

public was during the August 31, 2006 public meeting, after the Board had voted

on the Resolution that adopted the 15 Year Plan,

0) the Commissioners read, discussed and deliberated on the Resolution and

the 15 Year Plan before the vote and before it was presented to the public in the

August 31, 2006 public meeting,

(k) the Board voted on the Resolution and the 15 Year Plan without reading,

discussing or otherwise presenting the documents to the public,

(1) he did noYdiscuss, debate or deliberate the Resolution or the 15 Year Plan

with the other Commissioners in the August 31, 2006 public meeting prior to the

Vote for passage of the Resolution that adopted the 15 Year Plan,

(m) the passage of the Resolution that adopted the 15 Year Plan set the course

of conduct for the Board, which requires the demolition of the 1884 Seneca

County Courthouse,

(n) he did not rebut the testimony of Rayella Engle, especially about her

observations of the Commissioners just prior to the August 31, 2006 public

meeting.

The testimony of S. Rayella Engle is as follows:

(a) on the moming of August 31, 2006, one of her friends called the

Commissioners' office to ask what was on the Agenda for that day's public
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meeting and she was given initial response that did not mention the Courthouse,

but when she specifically asked if the Courthouse was going to be a topic that

day, her friend was finally told yes,

(b) she attended the public meeting of the Board held on August 31, 2006 in

the county Commissioners' public meeting room,

(c) prior to the August 31, 2006 public meeting, she twice passed a

Commissioner's office as she walked through the hallway from the waiting room

to the public meeting room,

(d) on both occasions, she saw all three Commissioners in one of their offices

huddled around some papers,

(e) she heard Commissioner Nutter, discussing the papers with the other two

Commissioners, with specific reference to "option B," the option that was selected

by the Commissioners when they passed the Resolution and adopted the 15 Year

Plan,

(fl the first time as she was made aware that the 15 Year Plan had been

prepared by all three Commissioners and written by Commissioner Nutter was

after the Resolution and the 15 Year Plan were adopted and presented to the

public in the August 31, 2006 meeting,

(g) neither the Resolution adopting the 15 Year Plan, nor the Plan itself was

read or presented to the public before the Resolution was adopted in the August

31, 2006 public meeting,
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(h) the Board did not discuss, deliberate or debate the Resolution or the 15

Year Plan before the Resolution was unanimously adopted in the public meeting

on August 31, 2006,

(i) the presentation, motion and unanimous adoption or passage of the

Resolution that adopted the 15 Year Plan, lasted just a couple of minutes.

Ohio Sunshine Law
Public Meetings Act

121.22 Public meetings reads in part as follows:

(A) This section shall be liberally construed to require public officials to
take official action and to conduct all deliberations upon official
business only in open meetings ... (emphasis added)

(B) As used in this section:

(2) "Meeting" means any prearranged discussion of the public business
of the public body by a majority of its members.

(C) All meetings of any public body are declared to be public meetings
open to the public at all times. A member of a public body shall be present
in person at a meeting open to the public to be considered present or to
vote at the meeting and for purposes of determining whether a quorum is
present at the meeting.

(H) A resolution, rule, or formal action of any kind is invalid unless
adopted in an open meeting of the public body. A resolution, rule, or
formal action adopted in an open meeting that results from deliberations
in a meeting not open to the public is invalid unless the deliberations
were for a purpose specifically authorized in division (G) or (J) of this
section and conducted at an executive session held in compliance with this
section. A resolution, rule, or formal action adopted in an open meeting is
invalid if the public body that adopted the resolution, rule, or formal action
violated division (F) of this section.

R.C. 121.22(C), which is written in clear, plain language, provides in pertinent part that

all meetings of any public body are declared to be public meetings open to the public at all times.

Open meetings of any public body are mandated by the legislature's unequivocal adoption of the
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Sunshine Law as a matter oJpublic policy. This is the rule. A violation of the Sunshine Law

cannot be "cured" by subsequent open meetings if the public body initially discussed matters in

private that should have been discussed in a public meeting.

R.C. 121.22(B)(2) defines "meeting" as "any prearranged discussion of the public

business of the public body by a majority of its members. These terms are to be liberally

construed to foster and demand open government. R.C. 121.22 (A). The statute fiirther states in

section (H) that a Resolution, rule, or formal action of any kind is invalid unless adopted in an

open meeting of the public body.

Thus, the logical interpretation of subsection (B)(2) is that no formal action is required to

constitute a meeting. The board must merely discuss the public business. Subsection (H) makes

it clear that in order to show a violation of the "open meeting" rule, a resolution, or formal action

of some kind must have been adopted by the public body at a meeting not open to the public.

Greene Ctv. Guidance Ctr.. Inc. v. Greene-Clinton Community Mental Health Bd., 19 Ohio

App.3d 1, 4, 482 N.E.2d 982, 986 (1984). Sending e-mails with requests for responses certainly

sets in motion private discussions, where in this case, decisions about public business were

decided.

The nature and purpose of R.C. 121.22 support the interpretation that the statute is

intended to apply to those situations where there has been actual formal action taken; to wit,

formal deliberations conceming the public business. Holeski v. Lawrence, 85 Oluo App.3d 824,

621 N.E.2d 802 (1993). In this case it is the passage of the August 31, 2006 Resolution, the

adoption of a 15 Year Plan and the June 25, 2007 Resolution that constitute formal action.

In order to prevail on a claimed violation of the Ohio Sunshine Law, one must

demonstrate that there was (1) a pre-arranged (2) discussion (3) of the public business of the
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public body in question (4) by a majority of its members. Haverkos v. Northwest Local School

Dist. Bd. of Edn., 05-LW-2950 (1st), 2005-Ohio-3489.

1. Pre-arranged

Conunissioner Nutter initiated a prearranged series of e-mails. All three (3)

Commissioners met in private in one of the commissioners offices, adjacent to the public

meeting room, just prior to the August 31, 2006 public meeting.

2. Discussion

Prior to the August 31, 2006 public meeting, the Commissioners conducted discussions

by e-mail, sending drafts of the 15 Year Plan, sending revisions of the 15 Year Plan, asking for

feedback and acknowledging corrections made to the 15 Year Plan, and/or changes had been

made. Commissioner Nutter recalled at least three (3) versions of the 15 Year Plan. Plus,

Commissioner Nutter reminded and told the commissioners "remember this draft is not

available for public consumption." Finally, just prior to the August 31, 2006 public meeting,

the Commissioners met privately in one of the Commissioner's office, adjacent to the public

meeting room, where they discussed Option B (of demolition of the courthouse), which was

selected and adopted in the public meeting.

3. Public Business of the Public Body in Question

This evidence is clear, convincing and not in dispute.

4. A Majority of Its Members

Every time, two (2) of the three (3) Commissioners discussed public business, and follow

those private discussions with a formal public action, they violate the Ohio Sunshine Law.

It is undisputed that the 15 Year Plan was prepared by all three Commissioners and

written by Commissioner Nutter. The August 31, 2006 Resolution and the 15 Year Plan were
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prepared and the vote taken on both occurred in a private meetings, with an effort to concealYhis

activityfrom the public. These informal meetings preceded the August 31, 2006 public meeting

where and when the Resolution and 15 Year Plan were first presented to the public and

unanimously adopted.

R.C. 121.22(H) invalidates any fonnal action that results from deliberations conducted in

private. The Commissioners' formal action (Resolution) resulted from deliberations taken at

private, informal meetings. State, ex rel. Deluh v. Barr, 44 Ohio St.3d 77, 541 N.E.2d 59 (1989).

PRELIMINARY INJUNCTION

The purpose behind a Preliminary Injunction is to preserve the status quo between the

parties pending a trial on the merits. The party requesting the preliminary injunction must show,

by clear and convincing evidence, that (1) there is a substantial likelihood that the plaintiffwill

prevail on the merits, (2) the plaintiff will suffer irreparable injury if the injunction is not

granted, (3) no third parties will be unjustifiably harmed if the injunction is granted, and (4) the

public interest will be served by the injunction. Proctor & Gamble Co. v. Stoneham, 140 Ohio

App.3d 260, 267, 747 N.E.2d 268. Id. at 267-68 (2000).

No one singlefactor is dispositive when raling upon a Motion for Preiiminary Injunction,

as the factors must be balanced. When there is a strong likelihood of success on the merits,

preliminary injunctive relief may be justified even though a plaintiffs case of irreparable injury

may be weak. In other words, whatplaintiffmust show as to the degree of irreparable harm

varies inversely with whatplaintiffdemonstrates as to its likelihood of success on the merits.

In determining whether to grant injunctive relief, courts have recognized that no one

factor is dispositive. The four (4) factors must be balanced, moreover, with theflexibility which

traditionally has characterized the law of equity. When there is a strong likelihood of success on
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the merits, preliminary injunctive relief may be justified even though a plaintiffs case of

irreparable injury may be weak. Conversely, when there is less likelihood of success on the

merits, the plaintiff must show a high degree of irreparable harm. In other words, what plaintiff

must show as to the degree of irreparable harm varies inversely with what plaintiff demonstrates

as to its likelihood of success on the merits. Cleveland v. Cleveland Elec. Illum. Co., 115 Ohio

App.3d 1, 14, 684 N.E.2d 343 (1996); King's Welding & Fabricating, Inc. vs. King, (7"' App.

Dist.) 2006-Ohio-5231.

(1-)-THERE IS A SUBSTANTIAL LIKELIHOOD THAT THE
PLAINTIFFS WILL PREVAIL ON THE MERITS

When viewed in the light most favorable to plaintiffs, sufficient evidence has been

presented to support the first criterion regarding the merits of its claim that the Board violated the

Ohio Sunshine Law in this case. The e-mails, the drafts, the comments, the silence and the

private meeting, followed by formal action beginning August 31, 2006, all demonstrate a strong `

likelihood of success on the merits at trial. The record demonstrates that discussions by the

Board were conducted privately with a reminder that the 15 Year Plan, which includes

demolition of the 1884 Seneca County Courthouse, was not for public consumption.

(2) THE PLAINTIFFS WILL SUFFER IRREPARABLE INJURY IF
THE INJUNCTION IS NOT GRANTED

An irreparable injury is one, that after its occurrence, there can be no plain, adequate

and complete remedy at law, and for which any attempt at monetary restitution is impossible,

difficult or incomplete. Cleveland vs. Cleveland Electric Illum. Co. supra p.12.

Irreparable harm depends upon the context. In this case there is no question of whether

irreparable harm is likely. It is an absolute fact. Seneca County's most valued treasure is about

to be destroyed by an act of single-mined arrogance; a decision made in the face of all available
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expert advice, simply because two (2) of the three (3) Commissioners want something different

from the professional advice they paid for and the wisdom for prior Board action.

What is at issue in this requested preliminary injunction is more than the preservation of a

building. This temporary request for sanity that maintains the status quo until a fixll hearing on

the issues can be heard, will allow for the probability that this once proud connnunity will

acknowledge and pay respect to the diverse culture, rich heritage and bold civic pride which lies

dormant beneath the community conscious. This 1884 Courthouse is the heart of this city and

county. Two (2) of the three (3) Commissioners want to tear the heart out of our home. They

are ignoring the fact that it represents our heritage and generations long past. In a throw away

society, some people do not understand the inherent and intrinsic value this 1884 Courthouse.

This Courthouse and the most prominent symbol of our "community" is in danger of being lost

forever.

(3) NO THIRD PARTIES WILL BE UNJUSTIFIABLY
HARMED IF THE INJUNCTION IS GRANTED

The record is absolutely void of any evidence that demonstrates the defendants or any

third parties will be harmed if the temporary injunction is granted. Counsel for the defendants

has made many unsupported statements on that issue, but this Court must acknowledge that the

defendants have provided no evidence of any harm that may result from a temporary injunction.

The defendants had every opportunity to offer evidence on this point, but they chose not to.

None exists in reality, in fact and most importantly, in the record. This "grand old lady" has

survived for 123 years. She has had little use during the last three (3) years, and she is certainly

entitled to a couple more months of life. We must keep the respirator on.
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(4) THE PUBLIC INTEREST WILL BE SERVED BY THE INJUNCTION

The public interest in this case and the future of the 1884 Courthouse and the future of

Seneca County is on almost everyone's mind. The importance of the future of this building can

not be understated.

In determining whether to grant injunctive relief, no one factor is dispositive. Cleveland

v. Cleveland Elec. Illum. Co. (1996), 115 Ohio App.3d 1, 14, 684 N.E.2d 343, 351. The four

factors must be balanced with the flexibility which traditionally has characterized the law of

equity. Wnat a plaintiff must show as to the likelihood of success on the merits varies inversely

&with what a plaintiff must demonstrate as to the degree of irreparable harm. King's Welding

Fabricating, Inc. v. King, (7th App. Dist.) 2006-Ohio-523 1.

The issue whether of to grant or deny a preliminary injunction is a matter solely within

the discretion of the trial court, and a reviewing court will not disturb the judgment of the trial

court in the absence of a clear abuse of discretion. Garono v. State, 37 Ohio St.3d 171, 173

(1988). Further, in detennining whether to grant a preliminary injunction, a court must look at

the specific facts and circumstances of the case. Keefer v. Ohio Dept. of Job and Family

Services, Franklin App. No. 03AP-391, 2003-Ohio-6557. The specific facts of this case cry out

for and demand the issuance of a preliminary injunction.

Discussion / Ar2ument

Thefirst e-mail (Exhibit -53) sent by Commissioner Nutter, dated August 8, 2006 at 3:41

p.m. about the "space study" did not contain an attachment, but did contain a reminder that,

"remember, this is the first rough draft, and not necessarily meant for public consumption,"

Second e-mail (Exhibit -54) sent by Commissioner NTutter, dated August 8, 2006 at 3:54

p.m. did contain the attachment, which was the first rough draft of the 15 Year Plan, and it also

contained the reminder, that, "Remember, this is the first rough draft and not necessarily meant
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for public consumption." These two (2) e-mails asked both Commissioners to review the rough

draft of the 15 Year Plan and to get with Commissioner Nutter by Monday for any changes.

This specific request by Commissioner Nutter asked both Commissioners to review the proposed

rough draft of the proposed a 15 Year Plan and to contact him to discuss changes that they

wanted in the document: These communications clearly required a response from both

Commissioners and was not intended for the public.

Regarding the first and second e-mails, the fact that Mr. Sauber testified that he did not

discuss the drafts with Mr. Nutter or Mr. Schock prior fo the August 31, 2006 meeting, can only

lead to one of two permissible inferences; first, by his silence he implicitly agreed with,

consented to and convey that message by his silence to Mr. Nutter, or second, that he did have

discussions with Mr. Nutter about the changes and the corrections, and he now realizes but does

not want to admit that he made a mistake by discussing the drafts of the 15 Year Plan outside of

a public meeting. Mr. Nutter requested Mr. Sauber review the attached 15 Year Plan and get

with Mr. Nutter by Monday for any changes. This specific request requires a response and

Commissioner Sauber's response was acquiescent silence or otherwise. This act of silence in

these circumstances is certainly a communication.

The third e-mail (Exhibit -55) sent by Commissioner Nutter, dated August 28, 2006 at

9:19 a.m. was directed ornly to Commissioner Schock, but not Commissioner Sauber. Even

though it indicated a draft of the 15 Year Plan was attached, this e-mail contained the message

that "all the corrections" have been made, and Commissioner Nutter made a specific request of

Commissioner Schock to "let him know" if all the corrections had been made.

Thefourth e-mail (Exhibit -56) sent by Commissioner Nutter, dated August 28, 2006 at

9:32 a.m. was directed to Commissioner Schock, but not Commissioner Sauber. It did have a
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revised 15 Year Plan with "all the corrections" and the specifac request from Commissioner

Nutter to "let me know" if all the corrections have been made.

The third and fourth e-mails sent by Commissioner Nutter, were sent only to

Conunissioner Schock and not to Commissioner Sauber. Since Commissioner Sauber testified

that he did not discuss any of the drafts of the 15 Year Plan with Commissioner Nutter or

Commissioner Schock prior to the meeting on August 31, 2006, the logical inference from his

absence in these two (2) e-mails, and his silence is, first, that Commissioner Sauber consented to

and by his silence conveyed thafinessage to Commissioner Nutter, or second, that they now

realize, but do not want to admit, that they made a mistake by privately discussing the drafts of

the 15 Year Plan outside of a public meeting, specifically prior to the August 31, 2006 public

meeting when the Resolution was passed and the 15 Year Plan adopted.

The only other possible explanation for not sending the third and fourth e-mails to

Commissioner Sauber, is that Commissioner Nutter had already discussed the changes and

corrections with Commissioner Sauber, and it was not necessary for Commissioner Sauber to be

part of the further discussions with Commissioner Schock. Commissioner Sauber's silence must

be seen for what it was; a clear indication that he accepted and did not object to the corrections,

or second, that he understands that he made, but he does not want to admit that he made, a

mistake by discussing the corrections outside of a public meeting. In either event in the third and

fourth e-mails from Commissioner Nutter provided substantive information about the 15 Year

Plan and asked for a "let me know" response from Commissioner Schock. No further response

was needed from Commissioner Sauber. The discussion was complete.

This Court can only conclude that the e-mail communications, from Commissioner

Nutter, first to both Commissioners and then only to Commissioner Schock, constitute private
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discussions and deliberations outside of a public meeting about public business. Commissioner

Nutter disseminated and engaged in an exchange of communications with both Commissioners

by a series of e-mails concerning the form and substance of the 15 Year Plan, which

Commissioner Sauber approved by silent acquiesce.

The most obvious and glaring example produced thus far in this case is the private

meeting of all three (3) Commissioners, just prior to the August 31, 2006 public meeting, where

they discussed "Option B." This evidence is clear and not rebutted.

DEFENDANTS' CLOSING ARGUMENT AND COMMENTS ON EVIDENCE

The Ohio Supreme Court has held that a fact-finder may base a reasonable inference in

part upon another inference and in part upon additional facts. Hurt v. Charles J. Rogers Transi).

Co., 164 Ohio St. 329 (1955), paragraph two of the syllabus. A reasonable inference based in

part upon another inference and in part upon additional facts is a permissible parallel inference,

that may even be indulged by a jury. Hurt v. Charles J. Rosers Transp. Co., supra. Motorists

Mut. Ins. Co. v. Hamilton TwT. Trustees, 28 Ohio St.3d 13 (1986) Such an inference is called a

parallel inference. Nageotte v. Cafaro Co., 160 Ohio App.3d 702, 2005-Ohio-2098. Parallel

inferences are reasonable inferences and an essential element of the deductive reasoning

process by which most successful claims are proven. Donaldson v. N. Trading Co., 82 Ohio

App.3d 476, 481 (1992). Parallel inferences may be used in combination with additional facts.

Drawing multiple inferences separately from the same set of facts is also permissible.

McDougall v. Glenn Cartage Co., 169 Ohio St. 522, 160 N.E.2d 266 (1959), paragraph two of

the syllabus. Darling v. Darling, (7th App. Dist.) 2007-Ohio-3151.

For example, if the Commissioners were not discussing "Option B" of the 15 Year Plan

in one of their offices prior to the August 31, 2006 public meeting, then what were they doing
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and what reasonable inference can be drawn from these facts. The only inference to be drawn

from their silence, lack of rebuttal evidence, is that Rayella Engle's testimony was accurate and

they were discussing Option B, which they adopted during a public meeting. If they were

discussing "Option B" for their Cleveland Indians or Cleveland Browns tickets, they could easily

have taken the witness stand and explained what they were doing. The defendants did not rebut

or refute the testimony of S. Rayella Engle about their pre-public meeting conference. The only

reasonable inference to be drawn from their silence is that Rayella Engle's testimony was

accurate and they were discussing Option B, which they immediately adopted during'the August

31, 2006 public meeting.

The defendants have improperly characterized the evidence in this case and the

inferences that this Court may reasonably draw from these facts. Trial courts, even juries, are

permitted to use parallel inferences in their deductive. and common sense reasoning process to

determine the true facts.

Defensive Allegations

The defendants have set forth statements which they believe are supported by the

evidence in this hearing, each of which requires a direct response, because it is either not

supported by the record, questionable, not rebutted and in some instances simply not true.

The defendants have stated on page 4 of their "Closing" that the following statements are

true:

(a) "Years ofpublic deliberation, debate and an election on what to do with

the former courthouse. "

This statement which is not supported by the record, contains allegations irrelevant to

whether the Ohio Sunshine Law has been violated, and relate directly to the breach of fiduciary

duty claim, the cause of action which this court has already dismissed.
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(b) The Commissioner Nutter's August 8, 2006 and August 28, 2006 e-mails,
wherein he forwarded his 15 Year Plan to the other commissioners, which
consisted mainly of verbatim language from a report to the commissioners nearly
three months earlier.

The evidence in this case demonstrates in Exhibits 51 and 52 that this statement is not

trne. Exhibits 51 and 52 clearly demonstrate that not only were textual changes made to the

plan, but the entire cost approach cost/analysis 7page attachment in the first rough draft was

deleted from draft to draft as the 15 Year Plan circulated among the Commissioners. Even a

cursory review of those two Exhibits clearly demonstrates that substantial changes were made

between the two drafts represented by Exhibit 51 and 52.

(c) "Commissioner Sauber's testimony that he never discussed the Plan with
Commissioner Nutter before approving it at the Board's August 31, 2006 open
meeting. "

This statement can not be true because the Plan itself states clearly on the first page that

the 15 Year Plan that it was prepared by all three commissioners. The statement on the front of

the document is either false and Commissioner Sauber did not participate in the preparation of

this Plan and voted on something he had never discussed with the other Commissioners, or

Commissioner Sauber did respond to the e-mails and did. discuss Option B with the other two (2).

Commissioners just prior to the August 31, 1006 meeting, a fact that was not rebutted. Was

Commissioner Sauber trathfal on the written document, or was his testimony in Court truthful?

He can not sustain both inconsistent positions.

(d) "Commissioner Nutter's testimony that the only other changes he made
were minor grammatical changes, such as the misspelling offormer
Commissioner Shock's name. "

The evidence in this case does not support this statement nor Conunissioner Nutter's

testimony for all of the reasons set forth above in the discussion of "b."
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(e) Commissioner Nutter's testimony, repeated numerous times at the hearing
that "we have never had any improper deliberations. "

This statement attributed to Commissioner Nutter, even if it was made in open court, was

clearly scripted before he came to court, because it ignores the existence of e-mails, the drafts

attached to the e-mails and circulated within the Conunissioners' office, the responses he

received either verbally, by e-mail or acquiescent silence, and the fact that all three

commissioners were seen conferring, just prior to the August 31, 2006 meeting about "Option

B," in fact the option adopted in the August 31, 2006 meeting. All of these facts violate the Ohio

Sunshine Law.

(f) "PlaintiffEngle's testimony that she saw the three commissioners in an
off ce looking at an unidentified, stapled packet before the August 31, 2006 Board
meeting. "

This is true, it must be accepted as truthful by the Court, because it was not rebutted or

denied by the defendants during the hearing. The defendants had every opportunity to refute,

contradict or explain what they were talking about, but they did not and could not testify under

oath that the meeting and the discussion as described, did not occur.

(g) Plaintiff Engle's testimony that she heard Commissioner Nutter refer to
some Option B while examining the stapled sheet."

Again, this is a true statement. It must be accepted by the court as truthful, because it

was not rebutted or denied by the defendants during the hearing. The defendants had every

opportunity to refute, contradict or explain what they were talking about, but they did not and

could not testify under oath that the meeting and the discussion as described, did not occur.

(h) Numerous witnesses'testimony that the Commissioners'August 31, 2006
approval of Commissioner Nutter's 15 Year Plan was made with little or no

discussion that date. "
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This statement of fact is true and uncontested. The fact that the 15 Year Plan was first

disclosed to the public during the August 31, 2006 public meeting, and the fact that there was no

discussion or debate about the Plan, during the meeting, prior to its vote, can only lead to the

reasonable inference that the three (3) Conunissioners had discussed, deliberated and accepted

the Plan, prepared the Resolution adopting the Plan, and included the passage of the Resolution

adopting the 15 Year Plan at least 24 hours prior to the public meeting, because the Agenda was

given to the media on August 15, 2006. It is important for the Court to note that the Tiffin

newspaper, the Advertiser Tribune, with the Agenda was published and made available to the

public just afew hours before the public meeting.

The defendants claim the following evidence is missing from the hearing:

(a) Commissioner Nutter's two August 2006 e-mails led to any deliberations
with any other Commissioner regarding his 15 year plan before August 31, 2006.

First, the plan states in writing that it is not Commissioner Nutter's plan, because it was

prepared by all three (3) Commissioners. The term deliberations includes a broad range of

conduct and activity. Conunissioner Nutter communicated first when he asked the other two (2)

Commissioners to respond back him on both occasions. Each time there was a response in one

form or another (comment or silence), there was a discussion (changed were made) and an

exchange of information between two (2) of the three (3) (majority) of the Board members. As

the Court knows, the Commissioners did not rebut or deny the testimony of Rayella Engle about

the August 31, 2006 private meeting.

(b) "That Commissioner Sauber deliberated with anyone in private regarding

the 15 year plan. "

This statement ignores the existence of the cover sheet to the 15 Year Plan that plainly

states the Plan was prepared in part by Commissioner Sauber, the e-mails, the fact that

Conunissioner Sauber was not included in the third and fourth e-mails, and that he was seen
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privately discussing Option B with the other two commissioners prior to the August 31, 2006

public meeting. He did not take the stand and rebut or deny the testimony of Rayella Engle.

Commissioner Sauber's conduct violates the Ohio Sunshine Law.

(c) "Whether Commissioner Nutter was holding the 15 Year Plan when
PlaintiffEngle walked by their offices. "

This accepted true fact could have been refuted or denied by either Commissioner Nutter

or Commissioner Sauber had they chose to do so. Clearly, their absence from the witness stand

and their decision not to rebut or deny the testimony of Rayella Engle can only lead to one

reasonable inference. The meeting, their deliberations and discussions occurred exactly as

Rayella Engle testified. They could not under oath deny her testimony.

(d) "That Commissioner Nutter said anything other than Option B as alleged
by plaint ff Engle. "

Again, neither Commissioner Nutter nor Commissioner Sauber testified on rebuttal or

denied the observations of Rayella Engle. The fact that all three Commissioners were in the

room together prior to the August 31, 2006 meeting discussing Option B is a true, not rebutted

fact. The only logical inference to be drawn from that fact is that they were discussing the 15

Year Plan, the Resolution and their decision to select Option B, which calledfor the demolition

of the 1884, Seneca County Courthouse. If they were not discussing public business, Option B

to the 15 Year Plan or some other non-public matter, they could easily have taken the stand and

explained their meeting. They could not and they did not.

The defendants rely upon the case of Haverkos vs. Northwest Local School District

Board of Education, 2005-Ohio-3489 for the proposition that e-mails cannot be considered as

discussions under the Ohio Sunshine Law. This position is not even rational. This very narrow

court decision revolved around one e-mail, which sent a suggestion to members of a committee.

The facts that distinguish this case from the case atbar are that the one e-mail sent in the
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Haverkos case did not ask for a review of any documents. It did not ask for any changes and it

did not ask for a response ("Let me know" or "get to me") in return. That case does not stand for

the proposition that all e-mails may not be considered to violate Ohio's open meeting laws. That

statement made by the defendants is simply not accurate.

As this Court well knows, people quite often communicate by e-mail more than they do

by letter or by telephone, because of the ease ofaccess to the addressee and delivery of the e-

mail.

The defendants claim that even if there was a violation of the Ohio Sunshine Law on

August 31, 2006, that violation of law should not have any effect on subsequent decisions,

especially June 25, 2007, when the Board made another decision (the same one announced on

August 31, 2006) following Option B of the 15 Year Plan to demolish the Courthouse. The

Court has in its possession, the DVD (official minutes) of the June 25, 2007 meeting of the

Commissioners, and the Court need only review that DVD to learn that the statements made by

the defendants on page 7 of their Closing Brief, that "they entertained public comment and

engaged in open discussion amongst themselves before the two-to-one vote that the Courthouse

should be demolished," is simply not true. The Board did not entertain any public comment, in

fact, the disk will show that there was no public conunent allowed and that they did not engage

in open discussion among themselves other than a few brief comments before taking the vote.

The DVD, official minutes of the June 25, 2007 public meeting, becomes mysteriously defective

and silent when Commissioner Bridinger begins speaking about his plan. Why when the

remainder of the DVD appears and plays without defect, is Commissioner Bridinger's

presentation not recorded properly?
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A most interesting fact in defendants' Brief, on page 7 filed with this Court on Augnst 13,

2007, they indicate that the Board had already voted to approve the bid package and begin the

environmental studies on the Courthouse. Even though this is not reflected in the record of this

case, the Advertiser-Tribune reported that the decision to approve the bid package was made

on August 13, 2007, the day before the Commissioners actually voted in public on August 14,

2007 to approve the bid package and begin the environmental studies on the Courthouse. It is

obvious that the defendants told their counsel what their decision would be before they actually

acted in public session to approve the bid package and begin environmental studies on the

courthouse. Questions thus now arise related to when exactly and how did the Board discuss,

deliberate and decide this public business and convey that information to their counsel before

they announced their decision in public.

This Court must remember and acknowledge that the course of conduct set in motion by

the Board for demolition of the Seneca County Courthouse occurred prior to the August 31,

2006 meeting and was simply ratified during the public meeting. Are the defendants to be

pemiitted to continue on a secretive and surreptitious course of conduct, merely announcing their

privately made decisions in public meetings, or will Seneca County government have the

transparency required by the Ohio Sunshine Law so that the people of Seneca County will have

access to the discussions, deliberations and rationale for the decisions made by the Board?

Clearly, the Ohio Legislature has said that if the Board does not comply with the Ohio Sunshine

Law and conduct their discussions and deliberations and make their decisions in public meetings,

then those decisions that result therefrom are absolutely void.
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SIIIVIlVIARY

This motion for a temporary preliminary injunction asks the Court to maintain the status

quo between the plaintiffs and the defendants for a brief period of time until the various Courts

of Ohio can fully resolve all of the issues in this case on the merits. To date, the two causes of

action that have been dismissed on procedural grounds, and the remaining testimony about

potential violations of the Ohio Sunshine Law all give rise to and support the issuance of the

preliminary injunction. The short length of time the plaintiffs are requesting will extend the life

of this 123 year-young "Grand Old Lady," and allow this litigation to proceed in a orderly

manner.

To obtain a preliminary injunction, the plaintiffs in this case must show, and they have

shown, first, that there is a likelihood of prevailing upon the merits of their claim that the Board

has violated the Ohio Sunshine Law. Even if the Court is not convinced at this stage of the

proceedings that the plaintiffs will ultimately prevail at trial, when the Court applies the inverse

variability standard to the "likelihood of success" versus the "magnitude of the irreparable

harm," the flexible standards in the law of equity weigh heavily in favor of granting the

preliminary injunction. The opportunity for continued discovery of e=mails and drafts that were

not produced by the defendants, even though requested, can only lead to the conclusion that a

preliminary injunction is eminently appropriate in the circumstances of this case.

Second, the plaintiffs have also demonstrated that they will suffer irreparable injury if the

injunction is not granted. This cause of action brought by the State of Ohio on behalf of the six

named plaintiffs to prevent the destruction of our historic 1884 Seneca County Courthouse

clearly establishes the irreparable injury that is about to occur if not temporarily stopped by this

Court.
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Third, there is absolutely no evidence in the record or any inferences that can be drawn

from evidence in the record that would indicate that any parties will be unjustifiably harmed if

the injunction is granted. Fourth and finally, the plaintiffs have shown that the public interest

will be served by the injunction. As the Court knows the renovation, restoration and/or

destruction of the 1884 Seneca County Courthouse has been the topic of widespread press and

television coverage, public debate, and of great interest to all of the people in Seneca County,

Ohio who will ultimately bear the burden of paying for the course of action chosen by the Board.

Without question that plaintiffs have met their burden to satisfy the Court and established

a basis for issuing a temporary preliminary injunction.

In order to show a violation of the Ohio Sunshine Law, which entitles the plaintiffs to a

preliminary injunction, the plaintiffs must show that prearranged discussions of public business

by the public body in question were conducted by a majority of public body's membars.

Without restating or reiterating the evidence in this case, and the absence of any evidence to the

contrary by the Board, the record is abundantly clear and convincing that violations of the Ohio

Sunshine Law have been conunitted, and that perhaps two (2) of the three (3) Connnissioners

realized at the time that they were violating the Ohio Sunshine Law.

Since the plaintiffs have established sufficient evidence to demonstrate a violation of the

Ohio Sunshine Law, and since they have satisfied the elements necessary for the issuance of a

preliminary injunction, the plaintiffs are asking this Court to exercise its discretion, make a

reasonable decision that prevents a travesty like none other ever visited upon Seneca County,

without harming any individuals and serving the public interest by granting a temporary

preliminary injunction. No harm can come from issuing the preliminary injunction and

irreparable, unpardonable harm will occur if the injunction is not issued. No one will be able to
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repair the damage done by destruction of the 1884 Seneca County Courthouse. Once it is gone,

it is gone forever. A brief respite from this chaos, created by this Board's action, will serve

everyone's best interests.

We believe this Court will not allow one (1) single-minded commissioner (2-1 vote) to

determine the destiny of this historic Courthouse, this city, and this county, before all of the legal

issues in this case are fully resolved.

CERTIFICATE OF SERVICE

I hereby certify that a true copy of the foregoing was served electronically by e-mail on
July 29, 2007 upon:

Judge Charles S. Wittenberg, cwitt841e,yahoo.com
Kenneth Egbert, Jr., Seneca County Prosecuting Attomey, 71 S. Washington St., Suite E.,

Tiffin, OH 44883, kegbertna senecapros.org.
Mark Landes, 250 East Broad Street, Suite 900, Columbus, Ohio 43215,

marklandesna,isaacbrant.com;
Mark Troutman, 250 East Broad Street, Suite 900, Columbus, Ohio 43215,

marktroutmaD@isaacbrant.com.

i hereby certify this is a true copy of the
original pleading no on fiie in m°ffice

f`A day o'2u ^this
Mary K. Ward, Clerk, Common Pleas Court
st Ohio of Seneca, Tiffin, Ohio
by ^ t Deputy Clerk.
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Plai^s ser^c apreliima^y ir^lmc[icmfmmtha Cwrt oo peevent defandaats' Somdo^n^gllie

SeneraCouaty CamNnu.qe. P]ffiatiW clallnispzedicatedupontheitalbgationthatdchndarnsviolated

the Ohio Slmabroe Law, RC.121.22. ,SPecificall3', Phviriti dn'Be'6gt defeadaa.is dl'aqaxxd and

delibeASted private]y regarding a 15 Year Mmtar Ptan of Space TJtilizddon, wbich was adopted at a

pub5c mceting onAugust 31,2006. The Planraovidad a bloepnd fbr danoulihon of the Couo4y

Courthonae and statedthatthecommiwioners vwuld"n^ia#elyreywstprapoal.s5um qualified

^^tmsfnrthedeveIopa>ento^^stozee»vetha 1884Co1>rtfiaise."

L FACTS

On Avgust3l, 2006. at apublic medic& flie 3eaeca County Commission& passada

resolution appravrtlg a IS Year Master Plan of 3pace IJtilizalion and Developmieni Rior to #he

me+et% om August 8, 200b, dafeudeatNulber sent an o-mail to the ndrr amrxnisdoaas, ibe con*

adminishstoQandtheclerk4theBoald,iawluohheattachodadraftofthoMesterPiaa. Tbee-ma8

stated: "Please reviewtbe auached aad get with m by.Monday foa $np changes. Remember ihis is tbe

Deimdaate", m 1h9a apiaioq w,0 mfv m tha Seaxa Ouwity Commt.eSon=s. uelus otimvise uoud.
= As mat sime the mem6as otffio Se+iwCouoty 9osrd ofCnmrmBSionus wen drlaivntNatta, deftcqont8auba atui Josep6
9tbook. DdMdntBridpW was e1eckd eamfii^ipmet tad^papl yp At^ut 31, 2006

1 EXHIBIT
^
^ ^
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Srst rongh diait andnatnere9san'tymeant forpablie eomamption" BothlViriter and Sauber tesfifiad

that they never disaumed theplanwiih each otur andNtrttertacerved no seggesw ch0 iges frnm the

o9w comunssione<s except fm mkpelliW Thrx days beEora the meetiag, on Anust 28, 2006,

Nuttet sMt ab^ e-mail with an atrached copy of the Mastar Plan to C=missioner Sahoct the

a&ninisfiamor andthe clerk, which smteL `°Ais sboulai Lave aIl ft o=aetions. Let =know" This

second e-^nai^ was notsent to Sanber_ T^e second draft ofthe plan oonected ^e misspellings as well

as iochuding otanSes maila byNatiea

Pl"ff S. RayellaEagle tesfified that m August 31, 2008, shordybefore the meemag began, she

walked past an office and obsenred the ttuec commissionm looLmg at so= papers. She amild not

hear tbait conversation, but sbe staoed she ha,axdNatter refet to "opfion B°

Shortly t6erea* ft meeHng of tbe comttrisvimets was eallerl tio orda. Tn nevv b>siness, Smdm

movod to.aaxpta xesohrtion adopRing ft 15 Xe.ar Masw Plen, and Sclx& sccnnded tbe mntiL

1hera was no diseussion, and the wwMaapasaal unnfinonsiy.

The Planadopted by ft Cemdm^ examned seneabinld'mgs apesated by 5enecsCnunty ia

down6wvaWm, indad'a9the crn¢4mW. Rdying on a apeoe shdypetftmied by the mehibechao aad

wPmcring firm afSt'Isoa & Associaum; Inc, hired by the eammissioners in April, 2006, $e N1astC<

Plaa set forth five poamble sola8ams, ideutified as Optia®s A thnongh$, to meetfimmc spece^

Exrqt forOptionA, all oder optiors incladeti demoditm of tLe crnatlbuse. The IviagterP}srq a8er.

wm,i *gall the npdons, pravided U1ho'Bmd of C,ommissiane:s belitves a varaaGon of OptionB

would best serVe the sp=nads nf Seaeca Counfy:' The IvfasoPlan ftut$ier expnessed thed 4he

Board ^^hall immedietely iaqaest ptoposels from quati5ed engmee®$ 6nns farthe development of

spcoi$eatioavtosetnrn^ethe 1884 Cotntbousa." .

No fonnel aetionaas taltea by defendanta Mpd'mg the ratu$tonse antil June 25, 2007. Ata

Pdftmaeting onthatclate, thc commissioners, on a2-1 voie, daided aadpassed aresole^i^

au@iorizing IvtICC, Yna. topxepaee aprojeet menual for9ie decenshctionaodsdlvago ofthe

eot^ot>se.
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AsofAvgIst 8, W. le last heffiingdo ia tSis mamr, defwAamft bad not htkenaay o85cisd

action to damolishthe couuthouse. Tho project manual fmm MKC, Tnc. is to assist the co=tqsimes

inpWing docuuxesbbOn, speclfka$cros and othaneqnlyame=ne==yforfhe adv=tisemeat afa

bidpackage. Oncea bid parkagahas beea proposed, it must be adoptcd by the cwnmissioncrs and

thenseatout forbid. A#lerbids ate teceived fmm oaotraatora, tHe commissionerathcnmust vote

whether to accxpt a bid.

II. ANALYSII4

PlainfiSs conteaod tliat a ptelimiria;y injuncfion should be Fantedbec.mrse dePendants' decison'&o

adoptthe 15 Year MastexPlem was ia via]ation of the Ohio Sunshine Law, RC 12122 ingenenl,

cwal.s wM musiderthe following faclcas, wbichp7sinfiffs must sbow by clw and ooavinciag evidenee,

in deeiclmg Rfiethcrto grantWwciivenelieE (1) the ILmM)aod orpmlablIityofplamvHs' sM=onthe

meci^; (Z)^ 9►e ^^^ of$ae iryuxtiouwiD laeve^im parat^le I^t1o plairRi$s; (3) whai

injtnytoothers wi11 be em^sedbythe gtantingoftbe iajanc6oa; aod (4)wk4herihepubSic iu^nestwgl

be wvod by the granting of the iajup,ction. Kfng's Tf'elciing& Fabr:, fi= v%fng, 2006-0hio-S231,

7tlt App. Dlsk; Corbett v Ohfo U4 Atdh, (1993), 86 OLio App. 3d 44. Rasutmt to RC.

12122(()(3), in epmsble barm andp*diee to tbe pariy seekipg an iqjarbotion shall be conehisivaly axd

irr*ttablYpemmed%OnFuuafofaviolationoftheS=b=Law Tbeisxnefortheheninmmis

^ plat^sbatre alwwaali,kelmood ofsvoeec^ on t4e merits,;.e., whetherdefeadants violeted the

Olrio 3ons6iae IaWr.

TUe 41no SunslauaeLacv, which is to be b'betallly coostruad io reqrite pubfic offid*to take

off oial action stid to conWtdefiba^ onlqna opea meetipga, RC.121.22(A), maDdates fbat8m

^ ofanypnUhcbodY are "publio mettings opentotbe ptil^'ic at ali times." RC.121.22(C).

I'urih¢,atRC.121.22(i3),a'Wsohdicm, r+ile,a^fonaalacti^ofaaykmdisiavaIidim]essednptodin

an open meeting ofifie public body. A resohmrn, ruleti orformal sation adopted in an open mec9ing

tltatn,wltsframdeh'berationsinameetmgaotopeatotLepubflcisinvalids s'':' Amoctiggisdefined

as "My M=Mged daseussion of the public tnasiness nftlepubHc body by a majoriiy of ^s m=bers"

3
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RC.121?2{8)(2). "Dedtbergoa" is not de5aed by tbe Aet, but baS been constzued to mean more

i6^ infonnarion gatbernQg, ntvrstigatioa or faat-Smft Sprin'relrlLoaaG3'ch D&t Bd ofFduc V.

Ohio Asah ofPub. ,School Employees, locel530 (1995),106 Ohio App.3d 855. Citing Webstw"s

Third New Itrtamspanal Aicclionmy (1961) tba cowt in Spr'm^'reld Zoctil, de&aed "deh'beatian" as

"°'81e acF of w^ghittg aad examiain^g the reasaoss for and a^nst a cboice ^ mcas^ue' or `a diseussion

and consideration by a mmmber ofp=ons ofthe reasoas fosand sgaiatt a*mmm"' Id st 864.

A persoumserting aviolation ofObeo'a 5uashiae Lawbearsitiebiaden ofprovinglry a

p'cpondara=of tb.e evidence the viola6on oaclured SYeingassMech. Y. WmrensvOIHetghtsBd

gfEd+t4 (2003),15I Ohio App. 3d 321; .Sltde ezrel Randles x FIi11(Mai 20,19921 Lucss App.

No. L-90-I69, mvqxrW. Ifa violahaa or timealened aiolatlam of 9ie Suashme Iaw3s proved, "Ibe

wtutofcamtnoapleaashall'LSSUeaniqjtmcdositocompolthemembersofihepublicbodytowm*,

rvith i!s psovisSonq." RC.121.2Z(1)(1).

1'lattlf'ffsd mamt'mfhatdekmdmtls, piarto IIie meebag of Aagust3l, 2007, privately agrsedto

aaxpt the 15 YearlvlastcrPlan. In orderto lueva7 ona claimied vUationofthe 5mshine Law,

plai^s must deqfoas^ate tbat ttiete was (1) apeeattanged (?) disot^ioa (3) ofthepublic busn^scof

tbo public body ia qwWon (4) by a majority of$s rnembeis. Howbos v Northwe,st,Local5bla Diat

Bd ofBdrc, 2005-Ohio-3489, lst App. Dist

11e o* oonrta* among tbe ==i-Aonas patior to tLe board meeting wam tbe two e.=ls &m `

Nutter to tha othea compuesianas' 711e e-mails warevmoticW by tbe ntber cormnWicam and wece

meant t^o G'urutate a draft oft5e plsn. WIu'le theEust e^ail wasto letN,rt^r lmowi^the^e were aay

ahangea, neither of 4^e otbex commissio¢^e^s r^ed. 'fhe aecamd e-mml's purpoae was to lsavide

tLoxevised6mftoftbeplan. Again,mrespoosere^alfe^lfromthisema^7

Tbe o-maiLs f.ro®Nulter aiz>hilating the psaposed Mastsr Plan wm6tuted neiiher a meeLing m

delibera#ions under R.C. 121.22. Havarkar v. NorthwestLocal Sch Dtrr. Bd ofEduc, 2005-

Obia3489, IslApp. D3sk 7beae is nDevidence to suggest thee-ma0s were paeaIIanged and thcre

Aehmlty tbere wcrc a tdal offour emaiLa Npaer rpept 1Le o-mil► afAugwt 8 md aod tfieo4w cdAu@ut28 basmGa
TmgottoeefechamdeaRofOeMaster FLoaathatustoaea 0ifiua,^ ^amasa^eslnWoo-meilawweideatie^t.

4
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W831o dise®90II amOng'1he OOlLall&SIOmCtS as a fCb7dL F7IItb2l, $18r8 is no p%Oddeo>mshwing elfllPd'

ttmany ofthede5cndams weigheda cmsidered tbe mmits of tbe Masterplan or thaiheg discussed

wheflurit should or shouidnot beadopted. It is d't$ietiltto conshne thetwa e-mails $nm ooeperm

to two othais, with no responses, as a discussian or deh'bam6m

Plamtiffs argue tbat 8 ►e cmiy logicalin^ frcm the e•mails isiu 9o cammissionasmusthave

d9soWed the Maater Plan attside the public moetufg. Tiowever, thena is no objective or facftW

evidence eslablisbing tbat aay imlawMmeedag or do>ibmfions taok glace. PlaintSs asaett suah a

meeeng took place based sole?y vpon subjective atd speotilative mte7ctmons. Both T3ui6ec and

Sauber testified there was nevc any d'iscussioms orrespoa5ive o-mmis amongflie aoaanisswnam

Thare is a complete absenc.e ofevidencepexlaiuing to an exchange ofwnids, conmments or icleas

nF0agthe dra8s ofthe MaslerP2an. At most the e-ma0.s weteintmzdonal to advise

c=mi4siaoers of the plaa &a$ed by Nuuer from a siudy and report by Sblseu &Associates, Iac, and

to see ifanyone laoposed ebm%es to the dn3&

Pla^s snggM txt acbOM ofthe plauwitbeut any fatmsl.disumon atthepublic meetiog ls

prvof $iat defeadaats had bad prior disoosvoos and bad abeady made tht*decisiams. Howe+er, ae

observed in DeY'ere v. Micnii Univ. .Bd ofTYvseees (Jane 10,1986), Butler.4pp. Ne. CA85 05- 9,

unrepMed, °Absenoe of discission cn apancmlar issue at a public rneetFag does aot meaa the boutl

dise,us9od the ieaue pdyately. This is parficularly M. wben the maft has been anissueofconcera for

eevraai yews " La7cewise, 1he camd•idmaad sradM of tlar Seneca Cavuty C.oruthouse hWb=

disenssed by the aommisslcmers far maay years, had'6eea tbe subject of a.praposed sates tax b=Lw,

and had beEa a major issae3n Sauber's ele^ion c^iga Defeodsats xeasanably believal tm fwlber

dieatssian w93 neeessaty.

pwohm fietberargue tLattho tw^ afS. RayeUaBogle ispaodofpriof discnssian aod

dehberatinn I IO1Hevey thete is notbing impaoper er elmndestine Ebnut the three commissioDers being

to^het in^ately^iarto apablsc meetin^, as iong as ihae ism deh'6eratienofpublie busine^

Ms. F•ogle imted sha c^uldnot hearfheu convetsatim and did aet knowwliatpapars theg a= lookmg

5
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at, yet she heard "opdoaB" meationed. StacN, though, does aot cansfiaite su^aientproof of a sunsh^e

Iaw viola>zon. It was not estgblisbed 9^at defendants werelookmg at the pmposed MastarPlmD, aad it

is unkoaaa ifwhiMs.Engle he^ as `bptiouB" was in conteadanto tlte plan.

Ia towlnqicq the Couct finds t}mtplaiafia have hlw tc meet $iea btadento sipw 69tey have

a substaziW ]0odhlood crpmhabulity ofsvmcm to prove a violatioa ofthe Ohio Simshttu Z.aw Z7W

Lave fa^leatopt^ safficiartpmofthat^ ongaga3m delgier^ions in ama-publissatli^ag ia

mtatravemtiaa of RC.121.22.

Tho Court appxeciates pEaintiffs', and bais couesei's, desite to prcsare tbe Seaoca Couuty

Courthouse. The Coiat agrees with plairttiffa' that if defendau* aaze not enjoined and they prooeed to

dennolition, the 188Q Cmaa,y Courthouve wHlbe gone fa^v^, amd 8^e losswlilbe iIIeparab1e.

Iiowever,ttia Courtmtut applythe law to ahe latspreseamed to it, atti the Court cannot a joia the

actioas of9te daly eledefl camaobmm=berause of qmpahy or pohlie opioioa Wtth no via101ion of

thaSimahmeIsw,fl>meis.nobasisforibeissumceofabinjazwtion. A=ocdhgIy,plaistiffs'requestfor

spreaminacq iujmcim mpnuMit tlefendaeLsfiom pmoaedinig withplans tri de+molia6lhe Seneea

Cotusy Crnuthoi.tse wi11 be deiliod.

JL1D(;Mta1VT ENTB.Y

Itis t}>eiefone ORDERED, ADJUDOW and.DECRHED*atplam6ffi' moiirxi for apreliminary

mjunctiomisDII^A.

It is fiutker DRDER® that pmsuaat to G]v.R. 50) thera iana,jast season far dalay aad,final

judgmentis i=by ektediafavotof de6aidants amtlagnstplaah%on plaiaM claamsfar

AC&hWxy 3nJtmctian, violadom ofI2.C.121M, kud offihx;ary duty and uosdto¢ized canduct

6



IN THE COURT OF COMMON PLEAS
SENECA COUNTY, OHIO

State of Ohio, ex rel. * Case No. 07 CV 0271
n't_.

Nancy L. Cook, et al.
* -^

Pl' 'ffamti
Judge Charles S. Wittenberg G

^ ,J J

vs.
Plaintiffs' Motion for Temporary "
Restraining Order and Preliminary
Injunction

Seneca County Board of
Commissioners, et al.

Defendants

Now come the plaintiffs as authorized by Ohio Civil Rule 65 requesting a Temporary

Restraining Order and a Preliminary Injunction against the defendants from destroying, selling,

transferring or otherwise disposing of any of the computers, servers, related hardware and

software used by the Seneca County Commissioners and the Seneca County Prosecutor since

July 1, 2006 until further order of this Court.

Jo4/!'. Barga (0018295)
Co{Zsel for Plaintiffs

BRIEF IN SUPPORT OF MOTION

The evidence produced thus far in this case clearly indicates that e-mail transmissions

were sent by at least one (1) County Commissioner concerning public business to two (2) other

County Commissioners. The disclosure of these emails is the basis ?'or fe:irther discovery as

authorized by Ohio Civil Rule 26 in preparation for trial on the ;rizrits of the causes of action set

forth in this complaint.

EXHIBIT

I G
C. lBJA07ShareslDocumenlsJtblCourthouse.TRO and PreJimrnary Injunctron.doc jtb/crh

I hereby certify this is a true copy of the
original pleading now n fil in my offce
this^day of IX^g

Statg of Ohio, CNnfy pf
Mary K. Ward, Clerk, Co

2M:7.
mon Fi as Court

nec iffin, Ohio
- uty Clerk.
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RULE 26. General Provisions Governing Discovery reads in part:

(A) Policy; discovery methods.

It is the policy of these rules (1) to preserve the right of attorneys to
prepare cases for trial with that degree of privacy necessary to encourage
them to prepare their cases thoroughly and to investigate not only the
favorable but the unfavorable aspects of such cases and (2) to prevent an
attorney from taking undue advantage of his adversary's industry or
efforts.

Parties may obtain discovery by one or more of the following methods:
deposition upon oral examination or written questions; written
interrogatories; production of documents or things or pemiission to enter
upon land or other property, for inspection and other purposes; physical
and mental examinations; and requests for adniission. Unless the court
orders otherwise, the frequency of use of these methods is not limited.

(B) Scope of discovery.

Unless otherwise ordered by the court in accordance with these rules, the
scope of discovery is as follows:

(1) In GeneraL Parties may obtain discovery regarding any matter, not
privileged, which is relevant to the subject matter involved in the pending
action, whether it relates to the claim or defense of the party seeking
discovery or to the claim or defense of any other party, including the
existence, description, nature, custody, condition and location of any
books, documents, or other tangible things and the identity and location of
persons having knowledge of any discoverable matter. It is not ground for
objection that the information sought will be inadmissible at the trial if the
information sought appears reasonably calculated to lead to the discovery
of admissible evidence. (emphasis added)

Unless ordered by this Court to preserve the source of discoverable information and

relevant evidence (computers, servers, hardware, software, etc.), the defendants may destroy the

source of that information and evidence, fnxstrating and preventing the plaintiffs' industrious

efforts at discovery. The Court will recall that requests were made by subpoenae, through

testimony and public document requests for e-mails related to this case. The defendants

responded by either delegating the requests to others, not performing the requested searches or

simply ignoring their legal obligations to search for e-mails.
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Recently, the Seneca County Prosecutor made a request of the Seneca County

Commissioners for fands to replace the Prosecutor's computer and the server in the Prosecutor's

office. The timing of this request, following closely on the heels of public requests made and

subpoenae served in this litigation for electronic discovery of e-mails, raises questions which are

relevant and material to the issues set forth in this complaint. It is therefore imperative that this

Court prohibit the Seneca County Commissioners from destroying, selling, transferring or

otherwise disposing of their own and the Seneca County Prosecutor's computers, all of the

electronic equipment that supports the same and the software used on that.equipment.

This order will not interfere in either the discretionary or ministerial duties of Seneca

County Prosecutor or the Seneca County Commissioners. This is a direct request of the Court to

order the preservation of computer equipment and information which may contain discoverable,

relevant and material evidence„before it is sold, transferred, destroyed or otherwise disposed.

Relief

Wherefore, the plaintiffs demand a Temporary Restraining Order and Preliminary

Injunction against the Seneca County Commissioners preventing them from destroying, selling,

transferring, gifting and/or otherwise disposing of the Seneca County Conunissioners' and the

Seneca County Prosecutor's computers, the support equipment and software until further order

of this Court.

Johnarga (0018295)
CouisA for Plaintiffs
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CERTIFICATE OF SERVICE

I hereby certify that a true copy of the foregoing was served electronically by e-mail on
August 30, 2007 upon:

Judge Charles S. Wittenberg, cwitt841 @yahoo. com
Kenneth Egbert, Jr., Seneca County Prosecuting Attorney, 71 S. Washington St., Suite E.,

Tiffin, OH 44883, kegbert(cr^senecapros.org.
Mark Landes, 250 East Broad Street, Suite 900, Columbus, Ohio 43215,

marklandesna,,isaacbTant.com;
Mark Troutman, 250 East Broad Street, Suite 900, Columbus, Ohio 43215,

marktroutman2isaacbrant.com.

Johriff. Barga (0018295)
Co sel for Plaintiffs

G



Judge Michael P. Kelbley
Seneca County Common Pleas Court

117 East Market Street
Suite 4303

Tiffin, Ohio 44883

Rachel Rentz, Court Administrator
(419) 448-5099

COURT NOTICE

°̂

DATE: September 4, 2007 ^;
_-r ..

m:
^ .

rri

^--- r^^

TO: The Honorable Charles Wittenberg
_

Z j.:. ^
Attorney John Barga
Attorney Mark Landes/Mark Troutman
Prosecuting Attomey Kenneth Egbert, Jr..

fl w
cn
w

:< C-.
oc
xc

Case Number: 07-CV-0271
Case Caption: State of Ohio, ex rel. v Seneca County Commissioners, et al.

You are hereby notified that the above captioned case has been assigned as
follows:

TELEPHONE CONFERENCE RE: MOTION FOR INJUNCTION
filed by PlaintiFf on 8-30-07

on Wednesday, September 12. 2007. at 1:30 p.m.

DEFENDANTS' TO FILE RESPONSE TO PLAFNTIFFS' NEW MOTION FOR
INJUNCTION NO LATER THAN: Mondav. September 10. 2007, 4:00 p.m.
copies of the response to be e-mailed to all parties and copy FAXed to the Seneca
County Clerk of Court's Office

Rachel Rentz
Court Administrator

**internet capabilities available in the Courtrooms"
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IIV THE COURT OF COMMON PLEAS OF SE+1'ECA COTINTY, OHIO

EX REISTATE OF OHIO : Case No 07 CV 0271..,,
NAATCY L. COOK ot aL . .

^,.
^ ^

1'laintiffs-Reiatois v^
• ^ -

Y O1tnER r.• 'o r .-
.

8 T N

SENECA COUN'1'1' BOARD OF COUNTY ♦ ^'.

COMMISS1OniBRS, et al. ^
Cr' w

Defeadants-Respamdenfs r
^ aNi w

September 12, 2007: . Telepbone status prelrial he1d. ARer discussiun of pend'mg motions, ft

Coiatissues 9ie following ottle[s:

it is ORbERED thai 1he matter is sct for Ixaring on 8eptetnber 18, 2007 at 11:30 AM. rcgaztiing

-^'^'...^o-rz. -.'°"^' uaotionforapreli^y iajtmetionpe^tainingto ^yandpla^'

motion reprding inspedion ofthe Seneca CoimEy Coutthoust.

It is fintUer ORDERED that defendauts-wondents are gtanOcd leave antil October 11, 2007 to

$le a respom to the motion of Mary C. Rsnker to Join These Proceadin$s,

EXHIBIT

14
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IN TfE COURT Olt COMMON P.LEA>a" OF SENECA COUNTY, OBIO

STATE OF OHIO, EX REL., + Case No. 07 CV 0271
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On Sepuinber 15, 2007, aSer awkphone pw^al withcaimsrl, the Coart set a heaang date of

September 18, 2007 mpmding phkyM requed forapre3imiuaty mjimciion andTLeir tequest toinapect

$$e Seaeca Couriy Cotttftuse.lhe he,ffimg was limiwd to the type ofiafommaoeplaintiD soot5uom

caamputers or servrrs of Seneca Coimty andldr the 5eneca. Coimty Pmse^does Office and whether all

i^'nau^n w^o1d be frausfraed to anewse^ver if @^o de^s chnsa toplacedigifa] i^on

fFOUt t$e present coaWutet systera to anew aw- In addition, tha Court needed m Imow ifand when

de6endaazs kftnded totransfeaoampukriwd iufwmahmto anew server, andhownnr.htimeplaine$s

reqamadfo obtadnthe computar discovery they s'cek.

Sin= thepre-hiaT;plamiiffsbave served subpoam £ortmwnmy and doaumeats upemmmsnamas

iaffividuah hzhrlasg the Seaaa Coimty Prosecnmr who is one of'the attorne.ya •+ ris=n.g defwdaaFs

in Tl►e iaslant case In tesponse, ihe pnosecttnr has fled a mo6on to quash the subpoena servod upon

him. Moreavar, ttx day alfierthe pre-txial plaimhffs smveda five page nquest forptodvctian of

doameats mvd itcatLa, mch4aC ammls and otber mftmubnn wmnbnmd an eon7tacs, to defzadstm

On September 17,200, ddmdants filad a srmtion to dismiss flie zeWestfor apcetb iinary mfimctiwnor

in the a>hmnalve amraionfor eantimmce, aswellaatheirownmotionfo quesb subpoenas.

EXHIBIT

] I Z



sep 'e Sep. 18. 2007 t 8:57ANMenJUDGE KELBLEY - SENECA CO CPC 4198412elu No. 4420 tP. 3/3

In light oftbe foregoing, the Conrt has detaxained tbatthe iouirg scfswoled fa Septemba ls,

2007 shwild be camlaaued, so tlai.t all issuw ean be heard together.

Itis therefare ORDERED tbat the heaeing schedttled for SepOembes 18, 2007 is vacated

Itis fiather ORUF.ItED thatthis mat^r is schednled fae hearing om September 25, 2007 at 4:30

AM re9d'mg the follawing:

(a) Plamti$'request to eagoia disposal ofcrnmty eomaprtaxs, specfficaliy for deaeminatioa of-

I. Ifaad when deteaduct5 mtealdedto transfac compnterimr2 informetion te a new secver,

2. Iiowmuch tima p3amtiffs reqTjie to obtm the wmpjkr discovery doy see]y snd

3. W6ether aIl infosmadan inelnding de1eted c-mails, tiwuld be trdusfened to a new secva

or compulm.

(b) The Prosecutor's motion to qvesb subpoena;

(c) Dr:fmlant,' motion to dismiss tbo secvnd reqoestfos agrelimirmy rojtnktion; and

(d) Any issues mprding piaintiffs' iequest to inspecl tlte Seneca Countyy Cotuihouso.

It is fitttber ORDERF.D&atplsmtid'sba1 file any oppositionor othern:sponsetodsfeM'

motion to dimiss MdMwtianto quashbS 5ep4ember 24, 2007.

It is fittUter ORDERED tlmplai^ffs shaIl file a3y opposition oC o8tersaspov.se to fhe

prosecutoPs motion to quash'by September 24, 2007.

It is futtber ORDERED ffiat dBfindants s1mfl not sell, haasFec, trade or othenvise dispose of aziy

co:mpnUers, eesveis or hard drives wbich they own, possess, cantrol or ower whichtbcy have anthoiity

prior to Septesnber 25, 2007.



IN THE COURT OF COMMON PLEAS
SENECA COUNTY, OIIIO

Plaintiffs

vs.

Seneca County Board of
Commissioners, et al.

Defendants

To: Seneca County Board of
Conunissioners, et al.
Mark Landes
250 East Broad Street, Suite 900
Columbus, Ohio 43215
marklandes@isaacbrant.com

* Case No. 07 CV 0271

Judge Charles S. Wittenberg

* The Second Request for
Production of Documents and Items

* From State of Ohio, ex rel., Nancy L.
Cook, et al.

* To Seneca County Board of
Commissioners, et al.

(Civil Rule 34)

Notice: If you would like this document
provided by other means, please
contact the undersigned.

As authorized by Ohio Civil Rule 34, State of Ohio, ex rel., Nancy L. Cook, hereby

requests permission from Seneca County Board of Commissioners, to conduct the following

described activities:

a. To inspect and copy any designated documents (including writings, d`rawings; graphs,

charts, photographs, phonorecords, computer generated documents, e-mails and other

data compilations from which intelligence can be.perceived, with or without the use

of detection devices) that are in the possession, custody, or control of the party upon

whom the request is served;

b. To inspect and copy, test, or sample any tangible things that are in the possession,

custody, or control of the party upon whom the request is served;

EXHIBIT

C: IBJAOISAareslDocumentslForms-NEW1Civi7 RuleslCR 34 Docmenrs and Items MM.doc jib/crh

I hereby-.certify this is a true copy of the
origo ding n fil in my office
thi a o 24^.Y
Mary K. 4Yard; Clerk, Co ^ mon Pleas Court
^ hio; C Sene , Tiffin, Ohio
by ° Clerk
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c. To enter upon designated land or other property in the possession or control of the

party upon whom the request is served for the purpose of inspection and measuring,

surveying, photographing, testing, or sampling the property or any designated object

or operation on the property.

If the served party is an organization, such as a public or private corporation or

association, the organization will choose one or more of its proper employees, officers or agents

to produce the items requested.

At this time, State of Ohio, ex rel., Nancy L. Cook, et al. specifically requests that Seneca

County Board of Commissioners, et al. produce the following items:

Related to Commissioner Ben Nutter ("you"):

(1) all e-mails plus attachments, and all other forms of electronic communications sent
by you or at your instruction, in any manner, from January 1, 2006 through
September 14, 2007, that relate in any manner to the Ohio historic 1884 Seneca
County Courthouse or the 15 Year Space Needs Master Plan,

(2) all e-mails plus attachments, and all other forms of electronic communications
received by you or at your instruction, in any manner, from January 1, 2006 through
September 14, 2007, that relate in any manner to the Ohio historic 1884 Seneca
County Courthouse or the 15 Year Space Needs Master Plan

(3) all e-mails plus attachments and all other forms of electronic communications, that
were sent to other persons, but were copied to you or shared with you, from January
1, 2006 through September 14, 2007, thatrelate in any manner to the Ohio historic
1884 Seneca County Courthouse or the 15 Year Space Needs Master Plan,

(4) you are instructed to search all computers to which you actually used to send or
receive, or which were actually used by others, to send or to receive the items
requested isItem (1), Item (2) and Item (3) above,

(5) in an effort to fiuther explain this request, the term "all computers" described in Item
(4) above includes all computers at all places of employment, your office, your home,
in the Seneca County Courts, personal desktop computers, personal laptop computers
and all other forms of electronic communication equipment belonging to you, your
employer, co-workers, friends, acquaintances, family members, experts, consulted
and all other persons,
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(6) the e-mail plus attachments from Prosecutor Kenneth Egbert addressed to
Commissioner Sauber and Nutter and dated January 24, 2007, wherein he stated "stay
the course,"

(7) the e-mail plus attachments from Magistrate Kathryn Hanson addressed to you and
dated March 2, 2007 that discusses at length various issues regarding the courthouse,

(8) the e-mail plus attachments described in item (6) above that you forwarded to
Conunissioner David Sauber.

Related to Commissioner David Sauber("you"):

(9) all e-mails plus attachments, and all other forms of electronic communications sent
by you or at your instruction, in any manner, from January 1, 2006 through
September 14, 2007, that relate in any manner to the Ohio historic 1884 Seneca
County Courthouse or the 15 Year Space Needs Master Plan,

(10) all e-mails plus attachments, and all other fonns of electronic communications
received by you or at your instruction, in any manner, from January 1, 2006 through
September 14, 2007, that relate in any manner to the Ohio historic 1884 Seneca
County Courthouse or the 15 Year Space Needs Master Plan

(11) all e-mails plus attachments and all other forms of electronic communications, that
were sent to other persons, but were copied to you or shared with you, from January
1, 2006 through Septeniber 14, 2007, that relate in any manner to the Ohio historic
1884 Seneca County Courthouse or the 15 Year Space Needs Master Plan,

(12) you are instructed to search all computers to which you actually used to send or
receive, or which were actually used by others, to send or to receive the items
requested in Item (1), Item (2) and Item (3) above,

(13) in an effort to further explaiiithis request, the term "all computers" described in Item
(4) above includes all computers at all places of employment, your office, your home,
in the Seneca County Courts, personal desktop computers, personal laptop computers
and all other forms of electronic communication equipment belonging to you, your
employer, co-workers, friends, acquaintances, family members, experts, consulted
and all other persons,

(14) the e-mail plus attachments from Prosecutor Kenneth Egbert addressed to
Comniissioner Sauber and Nutter and dated January 24, 2007, wherein he stated "stay
the course,"

(15) the e-mail plus attachments from Magistrate Kathryn Hanson addressed to
Conunissioner Nutter and dated March 2, 2007 that discusses at length various issues
regarding the courthouse,

(16) the e-mail plus attachments described in item (6) above that you received from
Commissioner Ben Nutter.
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Related to County Administrator Lucida Keller ("you"):

(17) all e-mails plus attachments, and all other forms of electronic communications sent
by you or at your instruction, in any manner, from January 1, 2006 through
September 14, 2007, that relate in any manner to the Ohio historic 1884 Seneca
County Courthouse or the 15 Year Space Needs Master Plan,

(18) all e-mails plus attachments, and all other forms of electronic communications
received by you or at your instruction, in any manner, from January 1, 2006 through
September 14, 2007, that relate in any manner to the Ohio historic 1884 Seneca
County Courthouse or the 15 Year Space Needs Master Plan,

(19) all e-mails plus attachments and all other forms of electronic communications, that
were sent to other persons, but were copied to you or shared with you, from January
1, 2006 through September 14, 2007, that relate in any manner to the Ohio historic
1884 Seneca County Courthouse or the 15 Year Space Needs Master Plan,

(20) you are instructed to search all computers to which you actually used to send or
receive, or which were actually used by others, to send or to receive the items
requested in Item (1), Item (2) and Item (3) above,

(21) in an effort to further explain this request, the term "all computers" described in Item
(4) above includes all computers at all places of employment, your office, your home,
in the Seneca County Courts, personal desktop computers, personal laptop computers
and all other forms of electronic communication equipment belonging to you, your
employer, co-workers, friends, acquaintances, family members, experts, consulted
and all other persons,

(22) the e-mail plus attachments from Prosecutor Kenneth Egbert addressed to
Commissioner Sauber and Nutter and dated January 24, 2007, wherein he stated "stay
the course,"

(23) the e-mail plus attachments from Magistrate Katbryn Hanson addressed to you and
dated March 2, 2007 that discusses at length various issues regarding the courthouse,
the e-mail plus attachments described in item (6) above that you forwarded to
Commissioner David Sauber.

, Related to Clerk Tanya Hemmer ("you"):

(24) all e-mails plus attachments, and all other forms of electronic communications sent
by you or at your instruction, in any manner, from January 1, 2006 through
September 14, 2007, that relate in any manner to the Ohio historic 1884 Seneca
County Courthouse or the 15 Year Space Needs Master Plan,

(25) all e-mails plus attachments, and all other forms of electronic communications
received by you or at your instruction, in any manner, from January 1, 2006 through
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September 14, 2007, that relate in any manner to the Ohio historic 1884 Seneca
County Courthouse or the 15 Year Space Needs Master Plan,

(26) all e-mails plus attachments and all other forms of electronic communications, that
were sent to other persons, but were copied to you or shared with you, from January
1, 2006 through September 14, 2007, that relate in any manner to the Ohio historic
1884 Seneca County Courthouse or the 15 Year Space Needs Master Plan,

(27) you are instructed to search all computers to which you actually used to send or
receive, or which were actually used by others, to send or to receive the items
requested in Item (1), Item (2) and Item (3) above,

(28) in an effort to fiirther explain this request, the term "all computers" described in Item
(4) above includes all computers at all places of employment, your office, your home,
in the Seneca County Courts, personal desktop coriiputers, personal laptop computers
and all other forms of electronic communication equipment belonging to you, your
employer, co-workers, friends, acquaintances, family members, experts, consulted
and all other persons,

(29) the e-mail plus attachments from Prosecutor Kenneth Egbert addressed to
Commissioner Sauber and Nutter and dated January 24, 2007, wherein he stated "stay
the course,"

(30) the e-mail plus attachments from Magistrate Kathryn Hanson addressed to you and
dated March 2, 2007 that discusses at length various issues regarding the courthouse,

(31) the e-mail plus attachments described in item (6) above that you forwarded to
Commissioner David Sauber.

You may comply with this request by producing the original specified items at, or

mailing copies of the original items to Barga, Jones & Anderson, Ltd. c/o John T. Barga at 120

Jefferson Street, Tiffin, Ohio 44883 on or before October

John TiBarga (00'18295)
Coun 1 for State of Ohio, ex rel
Nancy L. Cook, et al.
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I have personally been responsible for or supervised the items being submitted in

response to this Request for Production and Items.

Signature

Printed naine

Title (if applicable)

SWORN TO BEFORE ME and-subscribed to in my presence this _ day of

2007.

Notary Public

Page 6

CERTIFICATE OF SERVICE

The undersigned hereby certifies that a copy of the foregoing was forwarded by regular

U.S. Mail and electronic mail on the ^ day of September, 2007 upon the following:

Judge Charles S. Wittenberg, cwitt841@yahoo.com
Kenneth Egbert, Jr., Seneca County Prosecuting Attorney, 71 S.Washington St., Suite E.,

Tiffin, OH 44883, kegbert@senecapros.org.
Mark Landes, 250 East Broad Street, Suite 900, Columbus, Ohio 43215,

marklandes@isaacbrant.com;
Mark Troutman, 250 East Broad Street, Suite 900, Columbus, Ohio 43215,

marktroutman@isaacbrant.com.

arga (001829
1 for State of Ohio, ex r

j
L. Cook, et al.



IN THE SUPREME COURT OF OHIO

The State of Ohio, ex rel.
The Toledo Blade Co.,

Relator, . Original Action in Mandamus

V.

Seneca County Board of Commissioners
111 Madison Street
Tiffin, OH 44883,

Respondents.

COMPLAINT FOR AN ORIGINAL WR.Tl' OF MANDAMUS
AND ANCILLARY INNNCTIVE RELIEF,

INCLUDING TEMPOR4RY RESTRAINING ORDER

Fritz Byers (0002337) (COUNSEL OF RECORD)
824 Spitzer Bu>7ding
Toledo, Ohio 43604
Tele: 419-241-8013
Fax: 419-241-4215
Email: fbyers@accesstoledo.com

COUNSEL FOR RELATOR

RMS/1ZH/757472.1
11 EXHIBIT
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IN THE SUPREME COURT OF OHIO

THE STATE OF OHIO, ex reL
THE TOLEDO BLADE CO.
541 North Superior Street
Toledo, OH 43660,

Relator,

-vs - Case Numbet: ..

SENECA COUNTY BOARD OF
COMMISSIONERS, ORIGINAL ACTION IN
111 Madison Street MANDAMUS
Tiffin, OH 44883 (Public Records)

Respondents.

COMPLAINT FOR AN ORIGINAL WRIT OF MANDAMUS
AND ANCILLARY INJUNCTIVE RELIEF,

INCLUDING TEMPORARY RESTRAINING ORDER

OVERVIEW

(1) This is an original action for a writ of mandamus, as well as for ancillary

declaratory and injunctive relief, compelling the respondent, as the public office or persons

responsible for certain public records, to comply with their obligations under the Ohio

Public Records Act, R.C. 149.43(B) (the "Act"), and to remedy past failures to comply with

those obligations. In violation of its obligadons, the respondent Board has (a) failed to

produce public records for inspection and copying, and (b) has failed to maintain public

records in the manner required by the Act As a consequence of that failure, the respondent

-1-



Board has failed to make public records available for inspection as required by the Act This

Court has jurisdiction of the action under.Axticle IV, section 2, of the Consdtution of Ohio,

and under R.C. 149.43(q and 2731.02.

(2) Consistent with the provisions of Chapter 305 of the Ohio Revised Code, the

respondent Seneca County Board of Commissioners (the `Board") is responsible for

conducting the official business of Seneca County. The laws of Ohio - in particular, the

Ohio Public Records Act and the Ohio Open Meetings Act, R.C. 121.22;.,- mandate that this

business be conducted openly in full public gaze.

(3) The Board has violated that mandate in its decision-making on a highly visible

matter of acute public interest: the decision to destroy the historic Seneca County

Courthouse and to replace it with a"modern" facility. This action does not challenge that

decision; rather, it challenges the Board's violation of public-records law in connection with

that decision. In particular, it challenges the Board's unlawful destruction of public records,

and its failure to make records available for inspection.

(4) The inissing records relate to, among other things, the Board's decision to destroy

the Courthouse. Public records in the possession of Relator reflect certain aspects of the

process by which that decision was made, including the conduct of deliberations, on the

subject of destruction of the courthouse, by the Board other than in open meetings of the

Board, in violation of the Open Meetings Act, R.C. 121.22.



(5) The doctrine of spoliation of evidence, long and repeatedly embraced by this

Court, supports the inference that the destroyed records would likewise document open-

meetings violations.

(6) Ohio's Open Meetings Act expressly provides that a formal action of any kind by

a public body is invalid unless (a) the action itself was adopted at an open meeting n (b) all

deliberations on that action were likewise conducted at an open meeting. R.C. 121.22(H).

(7) Respondent's public-records violations therefore require not only the writ of

mandamus expressly authorized by R.C. 149.43.C, but also anc.illary injunctive relief

enjoining the respondents to comply with the Public Records Act, to take all available

measures to retrieve the destroyed records, and, critically, enjoining the Respondents from

destroying the Seneca County Courthouse or otherwise implementing any or all of the

decisions relating to the destruction of the Courthouse until the Respondent Board has fally

complied with the Public Records Act and the Open Meetings Act.

PARTIES

(8) Relator The Toledo Blade Co. ("The Blade") is an operating division ofaBlock

Communications, Inc., a corporation organized under the laws of the State of Ohio. The

Blade is principally engaged in the publication of a newspaper of general circulation. In this

enterprise, The Blade employs, among others, reporters and editors who act on behalf of the

The Blade and on behalf of the general public in gathering information by various means,

including the inspection of public records, as a basis for publication of information that

affects the public interest and informs the public about matters of public interest. Among
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these reporters and editors are David Murray, Special Assignments Editor, and Steven Eder,

Staff Writer.

(9) Respondent Seneca Board of County Commissioners is public body that exists

and operates under the terms and conditions of Chapter 305 of the Ohio Revised Code.

The Board is a"public office" as defined in and for purposes of the Act. R.C. 149.011 (A).

BACKC7ROUND

(10) The City of Tiffin is she county-seat of Seneca County. 11ie Board's-offices and

the county courthouse are in Tiffin.

(11) The Seneca County Courthouse was built in 1884. It was designed by architect

Elijah E. Myers, one of that century's ptemiere designers of public buildings. Among other

buildings, Myers designed state capitol buildings in ivfichigan, Texas, and Colorado. The

Tiffin County courthouse is one of Myers's few Ohio works.

(12) On August 31, 2006, the Board approved, by a 3-0 vote, a Space Needs Master

Plan that expressly directed the Board to pursue the destruction of the "1884 Courthouse."

Since that time, the Board has taken numerous actions in pursuit of the Master Plan

direcdve. On August 6, 2007, the Board voted, 2-1, to move ahead with a plan that calls for

the Courthouse to be destroyed in Fa112007.

VIOLATIONS OF THE PUBLIC RECO.RDS ACT

(13) In the course of covering the Board's discussions and decisions regarding the

destruction of the courthouse, The Blade has requested to inspect and to copy spedfic

records held by the Board. In particular, The Blade has sought all emails - received, sent,



and deleted - of the three Commissions, from January 1, 2006 to the present Tn response,

the Board, through counsel, has made certain emails available for inspection.

(14) The emails produced by the Board make clear that the Board has violated the

Act by destroying or otherwise making unavailable emails that are public records under the

Act, in violation of the Act and the Schedule for Records Retention and Disposition that the

Seneca County Records Commission filed with the Ohio Historical Society.

(15) While proving the destruction of emai7s is in some ways like proving a negative,

the records produced make clear that certain emails have been destroyed. Numerous

examples exist. They include the following.

(A) On January 24, 2007, Seneca County Prosecutor Ken Egbert sent an email

to the three commissioners, advising them about the courthouse and urging them to "stay

the course." It was addressed to Commissioners Sauber and Nutter. But in response to The

Blade's public-records request, the Board produced no emails from Nutter's email inbox

between January 1, 2007 and July 19, 2007.

(B) On March 2, 2007, Seneca'County Juvenlle Court Magistrate Kathryn

Hanson sent an email to Comrnissioner Nutter, discussing at length various issues regarding

the Courthouse. Nutter, in turn, forwarded the email to commissioner Sauber. But, again,

in response to The Blade's public-records request, the Board produced no emails from

Nutter's email inbox between January 1, 2007 and July 19, 2007.

(16) The Board produced no emails from Commissioner Nutter's inbox from the

period from January 1, 2007 through July 19, 2007. The Board produced 46 emails from
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Nutter's inbox, all received after July 19, 2007. The Board withheld 35 emails from Nutter's

account on the ground of attorney-client pmrilege. Nutter has admitted to destroying emails

received between January 1, 2007 and July 19, 2007.

(17) The Board produced no emails from Commissioner Bridinger's inbox or sent-

messages folder; it produced seven items from his deleted-messages folder. Bridnger has

admitted to destroying all emails from his account, although he stated that he has recently

begun saving all emails. having to do with county business. ( Btidinger was elected inw2006

and replaced former Comn-rissioner Schock.)

(18) The Board produced 20 emails from Commissioner Sauber fxom 2006. One

email was withheld on the ground of attorney-client privilege. There were substantial gaps

between the dates of the emails produced for Sauber. For example, there were no emails

between April 12, 2006 and June 23, 2006. In contrast, the Board produced 420 emails from

Sauber's account in 2007. .

(19) The Schedule of Records Retention and Disposition filed by Seneca County with

the Ohio Historical Soci%ety provides that e-mail will be retained if it "has a significant

Administrative, Fiscal, I.egal, or Historic Value."

(20) The emails destroyed by the Board were destroyed in violation of the County's

Schedule of Records Retendon and Disposition, and so in violation of the Act.

(21) Emails reviewed by The Blade make clear that the comxnissioners used email

communications to conduct deliberations on the subject of the destmction of the

courthouse. For example, on August 8, 2006, before the August 31, 2006 vote to approve
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the Space Needs Master Plan, the connnissioners exchanged emails about the draft Master

Plan. Commissioner Nutter wrote to Commissioners Sauber and Schock, asking them to

review a draft of the study and "get with me by Monday [August 14] for any changes." In

other words, let's deliberate before the public meeting.

(22) These emails fall within The Blade's public-records request, but were not

produced by the County in response to that request. They were obtained, rather, from a

third party. When pxessed for an explanation as to why these ernails were not produced by

the Board, The Blade was informed the failure was "an oversight."

PUBLIC BENEFIT

(23) Under the Act, public records are to be made available for inspection and

copying on the request of any person. The obligation of public offices and persons

responsible for public records to make the records available on request does not depend on

the importance of the reason for the request. In a mandamus action, however, the

entitlement of the relator to an award of attomey fees may be affected by the degree of

pubL'+c benefit resulting ftom the issuance of a writ compelling the records' availability. In

this action, as set forth, relator seeks an award of its attomey fees.

(24) The functioning of County govemment is inherently a matter of great and grave

public significance. But in this instance, the public interest to be served by this mandamus

action is pardculatly powerful. AIl institutions of government are public trusts, and historic

buildings are uniquely so. A county courthouse is a singularly powerful symbol of
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government; it is, as well, a symbol of the enduring h'sstory of a government committed to

the rule of law and devoted to the idea that ours is a government of laws, not individuals.

(25) It is thus all the more important that decisions, made temporally by individuals,

about a goverrnnent's history should be subjected to the public scrutiny commanded by

Ohio's public-records and open-meetings laws. Elected offlcials acting in good faith should

have nothing to hide regarding their deliberations and decisions. And to ensure that

pri-iciple, Ohio law mandates openness in deliberations and decisions through a well-

harmonized pair of laws - Public Records and Open Meetings - that operate together to

cement the crucial principles of transparency and public scrutiny.

(26) The Boaxd has said publicly that the judiciary has no role in reviewing the

Board's decision about the courthouse, that this is a matter of separation of powers. To be

sure, the Board is entitled, under settled principles of constitutional governance, to make

decisions falling lawfully within its purview. But setded rnles of law, honored in the United

States since the founding of the Republic, assign to the judiciary the crucial role of making

sure that governments atid the peopie who constitute them follow the established rules.

This action seeks this Court's intervention, not to reverse the Board's decision on its merits,

but to address the Board's knowing and intentional violation of the Public Records Act.

(27) It is, to be sure, alarming that this violation appears to have been undertaken

intentionally for the purpose of destroying evidence of a related violation of Ohio's Open

Meetings Act. In this context, the Board's invocation of "separation of powers" as a means

of avoiding judicial scrutiny strikes a pardcularly hollow note.
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(28) Indeed, in this case, issuance of the writ of mandamus and the accompanying

ancillary relief sought will in truth enbance the proper fnnctioning of government by

vindicating the profound judgments the General Assembly and this Court have made about

open government in Ohio.

(29) More fundamentally, issuance of a writ of mandamus in tllis case will subject the

Board's deliberations and decision-making to healthy, indeed necessary public scrutiny.

Either that scrutiny will giye the public needed assurance that the Board's_decisions about

the Courthouse are prudent, lawful, and productive, or it will expose imprudence,

incompetence, iRegality, or dishonesty. In either event, the benefit to the public will be

palpable.

PRAYER FOR RELIEF

Relator seeks the following relief:

A. A peremptory writ of mandamus directing the respondent (i) to make responsive

public records available to Relator promptly and without delay for inspection and copying,

and to do so at all times in response to future requests; (iu to take the necessary steps to

recover the content of allrequested records that have supposedly been deleted, and to report

to this Court promptly as to the steps that have been taken and their efficacy; and (iu) to

make each of the recovered emails promptly available to Relatox for inspection and copying.

B. If this Court does not issue a peremptory writ of mandamus, then entry of an

alternative writ commanding the Respondent to show cause why a fnal writ in the above

ternis should not issue.
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C. In either case, entry of a temporary restraining order, prohibiting the respondent

and all those in active concert or participation with it from doing any of the following during

the pendency of this action: (1) acting to destroy, delete, despoil, remove, or in any way

render inaccessible or less accessible or retrievable any electronic cominunications or

electronic documents or physical or electronic copies or backup or archival copies thereof

that refer to or concern in any way the county courthouse of Seneca County and that are in

the possession, custody, or control of respondents or of any persons acting in concert with

or at the direction of respondents; and (2) implementing any part of any resolutions, plans,

or decisions adopted by the Board of Conunissioners of Seneca County regarding the

demolition, replacement, or renovation of the courthouse of Seneca County, including

without limitation the solicitation or letting of bids or conttacts for plans or for the

implementation of plans.

D. In any event, an award to Relator of its costs of suit including its attorney fees.

E. And such other relief as is proper.

Fritz Byers (0002337)
824 Spitzer Building
Toledo, Ohio 43604
Phone: 419-241-8013
Fax: 419-241-4215
e-mail: fbyers@accesstoledo.com

Counsel for Relator •
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IN THE SUPREME COURT OF OHIO

The State of Ohio, ex ret.
The Toledo Blade Co., : U^'^1694

Relator, . Original Action in Mandamus

V.
Seneca County Board of Commissioners,

Respondents.

AFFIDAVIT OF STEVEN D. EDER

Fritz Byers (0002337) (COUNSEL OF RECORD)
824 Spitzer Building
Toledo, Ohio 43604
Tele: 419-241-8013
Fax: 419-241-4215
Email: fbyers@accesstoledo.com

COUNSEL FOR RELATOR

F ^ L C^IJ
5'aP" 10 ^j'Q1+^7

CLFRK O F COURT
SUPREME COUR'f OF OHIO

RM6/TLH/757472.3
000000.129
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T.NIITE SLII'MME COUR.T OF OHIO

TYJE STATE OF OKO, ex rel.
THE TOLEDO BLADE 00.
541 North Superior Street
Toledo, OH43660,

Relator,

- vs - Case Number.

SBNBCA OJUNIYBOARD OF
OOMlvliSSIONERS O1tYGTNAT. ACTION IN
1111VIa.dison Street MANDAMUS
Tiffia, OH44883 (1'ublic Records)

Respondent

AFFIDAVIT OF STEVEN D.1;DElt

I, Steven D. Fder, being first dulyswom, herebytestifyas foIlows;

1. 1 am over the age of eighteen and competent to testify on the basis of
personal knowledge.

2. I have read the Complaint for Original Writ of Mandalnus filed by The
Toledo Blade Companyin this action.

3. T have personal knowledge of the facts stated in that complaint, other thao.
the historical facts relating to the design of the courthouse (whi.ch facts I have
verified byindependent reseaxch), and those facts are true to the best of my
lu►owledge.

A{f`lant says nothing ftuther.



SEP-10-2007 16:07 From:LRW OFFICE 4192414215 To:16142210216 P.2/3

STATE OF OHIO )
) SS:

COUNIY Op LUCAS )

Steven'D. Hder

w and subscribed in mypresence in Toiedo, Lucas Counry, Ohio this
^ of September, 2007.

b4=

^Zl^rr ^. Ytc^N't^



IN THE SUPREME COURT OF Offi^^

The State of Ohio,
ex red. am 1694The Toledo Blade Co.,

Original Action in Mandamus

v.
Seneca County Board of Commissioners,

Respondents.

NEMORANDUM IN SUPPORT OF COMPLAIlVT FOR AN ORIGINAL
WRIT OF„MANDAMUS AND ANCILLARY INTUNCTIVE RELIBF,

INCLC.)DING TEMPORARY RESTRAIIVING ORDER

Fritz Byers (0002337) (COUNSEL OF RECORD)
824 Spitzer Building
Toledo, Ohio 43604
Tele: 419-241-8013
Fax: 419-241-4215
Email: fbyers@accesstoledo.com

COUNSEL FOR RELATOR

SEP 10 2007

CLERK OF COURT
SUPREME COURT OF OHIO

RMSPfL.H/757472.2
000000.129

EXHIBIT



IN THE SUPREME COURT OF OHIO

THE STATE OF OHIO, ex reL
THE TOLEDO BLADE CO.
541 North Superior Street
Toledo, OH 43660,

Relator,

- vs - Case Number:

SENECA COUNTY BOARD OF
'COMMISSIONERS ORIGINALACTION IN
111 Madison Street MANDAMUS
Tiffin, OH 44883 (Public Records)

Respondent.

MEMORANDUM IN SUPPORT OF
COMPLAINT FOR AN ORIGINAL WRIT OF MANDAMUS

AND ANCII.LARY INJUNCTTVE RELIEF,
INCLUDING TEMPORARY RESTRAINING ORDER

Fritz Bpers (0002337)
824 Spitzer Building
Toledo, Ohio 43604
Phone: 419-241-8013
Fax: 419-241-4215
e-mail: fbpers@accesstoledo.com

Counsel for Relator



MEMORANDUM

This is an action in mandamus to enforce the provisions of Ohio's Public Records

Act, R.C. ch. 149 {"the Act'D. Relator seeks a writ of mandamus directing Respondent

forthwith to comply with the Act. Relator further seeks anciIlary relief, including a

temporary restraining order. The temporary injunctive relief is necessary to maintain the

status quo and prevent irreperable harm to the public pending this Court's entry of a final

judgment in this action.

As set forth in the Complaint (which is supported by the Affidavit of Steven D.

Eder), relator seeks a writ compelling the respondent county commissioners of Seneca

County to provide access to various electronic-mail communications regarding plans to

demolish the Seneca County courthouse. Respondents have claimed that a Iarge number of

these communications have been deleted and are not retrievable. As set out in the complaint,

the destraction of the e-mails is itself independently a violation of the Act, since the

desttuction was contrary to the records-retention policies of the county record coinmission

and was accomplished without prior notice to the state auditor and the Ohio Historical

Society. R.C. 149.351 & 149.38. Moreover, as has been repeatedly demonstrated, deleted e-

mails are rarely totally expunged but frequently can be retrieved recovery experts.1

' See, e.g., ABC News, "White House E-maiLs: Gone But Not Forgotten?" (Apri112, 2007),
available online at http://blogs.abcnews.com/theblotter/2007/04/white_house_ema.httnl.
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In this case, the e-mails in question are of special importance because they are likely

to demonstrate respondents' violation of the Open Meetings Act, RC. § 121.22 ("the

Meetings Act"), in their consideration and adoption of plans for the demolition of the

Seneca County courthouse. Indeed, emails obtained by Relator from another source

demonstrate such a violation. While respondents took the formal action authorizing the

demolition at a public meeting, it is clear (and in any event clearly inferable) that the

Respondent's deliberations on that action were conducted not in open public meetings but

through email correspondence and meetings and discussions of two or more members of the

Respondent Board that occurred other than in meetings

That inference is further supported by the inferences properly to be drawn from

respondents' unlawful destruction of the e-mails. Indeed, as this Court has long held, the

spoliation of evidence can properly raise, not merely an inference, but a firc.rumption that the

lost information is adverse to the spoliator. Banks v. Canton Hardware Co. (1952), 156 Ohio St.

453, 461? If the decision to authorize demolition was - as it must be presumed to have been

- the pxoduct of non-public deliberations, then the decision itself is invalid even though

formally adopted at public meeting. R.C. 121.22(H).

Notwithstanding these considerations, respondents are ptoceeding as if the

authorization was validly adopted. They are, in short, cynically employing their lawless

' In cases of intentional destruction, "the maxim, omnda praesumuntur contra ^poliadorem (all
things are presumed against a wrongdoer)" applies, so that "the utmost inference logically possible
should favor the patty aggrieved, and that the contents of the documents destroyed sbould be
presumed to be what the party aggrieved so alleges them." 156 Ohio St. at 461.
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flouting of the Records Act as a vehicle for insulating from scrutiny and sanction theix

probable violations of the Meetings Act.3

In this proceeding, relator seeks to remedy the Records Act violations. In particular,

relator seeks a writ and ancillary relief to obtain access to the supposedly deleted e-mails,

prospective relief to prevent recurre.nce of respondents' lawlessness, and substitutionary

relief to the extent that the e-mails are in fact non-recoverable. An essential part of any

remedy, however, wi11 be depriving respondents of the fruits of their Records-Act violations,

including assurances that any Meetings Act violations disclosed by the missing e-mails are

themselves remedied.

In the present motion fot a temporary resttaining order, relator seeks to hold the

situation in the status quo in order to persnit this Court to arrive at an orderly and lawful

determination of Relator's right of access tQ the e-mails under the Records Act In

particular, Relator seeks a restraining order that would forbid any action by respondents to

render any of their electronic communications or their backups inaccessible or even less

accessible. In addition, the resteaining order would prohibit Respondent Board from

capitalizing on its behavior to date by holding the fivits of the misconduct- the demolition

authorization - in abeyance unta this Court has ruled and the deleted documents have been

restored or accounted for.

3 Indeed, there has been a painfcilly clear demonstxation of this. A group of local residents
sued the Seneca Count Board of Commissioners in the Seneca County Court of Common Pleas,
alleging a violation of the Open Meetings Act. The trial court rejected that claim, ruling that the
plaintiffs had failed to adduce evidence of the violation. In other words, the plaintiffs lost in
substantial part because the Board destroyed the evidence that would have supported the plaintiffs
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If, at the conclusion of the case, the e-mails have been disclosed and no Meetings-Act

violation has been shown, respondents will be free to proceed. If^ on the other hand, and as

is far more likely, the e-mails disclose violations of the Meetings Act (or if such violations are

to be presumed due to the non-recoverable destruction of the e-mails), the authorization wiIl

be established as invalid pursuant to the Meetings Act.

Interlocutory relief by way of a restraining order is pxeci.sely the appropriate remedy

in a situation such as this. Original actions in this Court are goveuied by the Civil Rules

unless the Civil Rules are "clearly inapplicable." Sujj»>zme Court Rnles of Practice, Rule 10 § 2.

Civil Rule 65(A) provides for the issuance of tempoxary restraining orders upon a showing

of irreparable injury to the moving paxty in the event that the order is not issued. Even in the

absence of the rule, of course, this Court would have the inherent authority to preseroe the

status quo by such an order.

That the court has jurisdiction in equity, pending the final deterrnination of the case,
in the interest of justice, to make such interlocutory injunctive orders as may be
necessary to preserve the rights of the parties in the subject-matter of the
conttoversy, to the end that the final judgment of the court may not be defeated by
the action of either parry to the litigation in advance of the rendition of such
judgment has long been the law ****

State ex re1 Cfty of Cleveland v. Court ofAppeals for Eighth Di.rt. (1922),104 Ohio St. 96, 105.

In this case, a final judgment as to respondents' numerous Records-Act violations

would not afford complete relief if respondents could capitalize on the fruits of the

violations during this Court's delibetations. Respondents no doubt expect that the wheels of

claim. Of course, under long-setded rules of coIlatera] estoppe] and res judicata, Relator here is not
bound by that xesult, nor does it preclude this action. But the outcome is instructive.



justice will grind sufficiently slowly that the product of their Meetings-Act violations will be a

fait accompli before those violations can be fully remedied. If respondents are perniitted to

proceed, and the destruction of the Seneca County courthouse is permitted to occur, no

subsequent judgment in this case or in any other can fully remedy the wrong. The loss to the

public in that event will. be undeniable, not only in terms of the financial loss from the

expenditure of funds on an unlawful project, but far mose deeply and irreparably from the

loss of the historical and aesthetic value of the courthouse. Indeed, the destruction of a

historic building presents perhaps the archetypal example of irreparable harm.

This Court must enter a temporary restraining order in order to assure that the relief

ultimately given for respondents' Records-Act violations does not faIl short of complete

relief. The present motion must be granted.

Pritz Byets (0002337)
824 Spitzer Building
Toledo, Ohio 43604
Phone: 419-241-8013
Fax: 419-241-4215
e-mail: fbyers@accesstoledo.com

Counsel for Relator
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COURT OF COMMON PLEAS, Seneca County, Ohio
state of o:iic ei, rc-1.
Anonyr .̂Laus iQo. 1, et al.

Case No. 07 CV 0271

vs.
Seneca County Coner.issioners, et al.

Defendant.

SUBPOENA
Civillt,rimiaal-
Duces Tecum
Grand Jury

SERVICE

TO: Tanya :r.emner
NAME

STATE OF OHIO Personal
Residential

sr ^ COUNTY, SS: Certified Mail

To the Sheriff of weneca County, Ohio, Greetings:
You are hereby commanded to subpoena the person named below.

1 I 1 st

3'iffin, Ohio 44883

ADDRESS

You are hereby commanded to appear before the Honorable Judge Charles vdittenber:- of the

Common Pleas Court at the Court House in said Seneca County, at Ti.ffin I

Ohio, on the gt=^ day of J111Y 2007 A.D., at 9r30 o'ciock ?• M. to testity as

a witness in a certain case pending in said court on behalf of the Plaintiffs uron cross-examintion
Plaintiff /itetendan!

YOU ARE FURTHER ORDERED TO BRING WITH YOU: all of the documents set forth on r^_ibit -1
attached hereto.

I hereby certiiy this is a true copy of the
origm I mg;novsi e i my offi

ttjislayof^20^. .

Mary K. ^ar.d; Clerk,^o mon P1eas Court
St e i Ohio, C Sene a, Tiffin, Ohio
by ®epetp. Clerk,

and no epart the Court without leave. And therein to fail not. under penalty ot`[he law, an ve tJu n and there this writ. Pre-
sent thl subpoena to the Clerk of Court upon your arrival and before you leave. `^u^ ^a y eldlr c^tempt of CgE^rt for failure to
appear.

Sohn Bar^rz Attorney to IaintifffBefendent-
SHERIFF USE ONLY '^a,

FEES WlTtyeaatmy hand a seal of said Court this

Service $_

Mileage $_

TOTAL $

Type of Service:
day o

^ECsorV1^/_° Cf/t^h'f y^i cC,f^
Date of Service

pmcoURT

Deputy Clerk



IN THE COURT OF COMMON PLEAS
SENECA COUIVTY, OFIIO

State of Ohio, ex rel.,
Jane Anonymous No. 1, et al.

Plaintiffs

vs.

Seneca County Board of
Commissioners, et al.

Case No. 07 CV 0271

Judge Charles S. Wittenberg

Exhibit -1
Subpoena Duces Tecum to
Clerk of Seneca County Board
Of Commissioners

Defendants

Items to be Produced

1. all invoices you have received since January 1, 2000 from expert consultants,
retained by the Board of Commissioners, including but not limited to, the fields of
law, accounting, demolition, EPA regulations, remediation, engineering,
architecture, grant writing, federal tax credits, state tax credits and historical
preservation programs related to the demolition or renovation of the Seneca
County Courthouse;

2. all cost estimates you have received since January 1, 2002 for the demolition of
the existing Seneca County Courthouse;

3. all cost estimates you have received since January 1, 2002 for the renovation of
the existing Seneca County Courthouse;

4. all cost estimates you have received since January 1, 2002 for the construction of
a new Seneca County Courthouse;

5. all reports, notes, memos, summaries and other written documents received by the
Board of Commissioners, produced by all citizen groups formed to study the
demolition, renovation or use of the Seneca County Courthouse since January 1,
2000;

6. the minutes of the February 27, 2007 Commissioners' meeting.

7. a copy of the program created and maintained for the effective management of
the records of the Seneca County Board of Commissioners,

8. a copy of the directives for the active continuation of the records management
program created and maintained by the Seneca County Board of Commissioners,

9. a copy of the meeting minutes of the Seneca County Records Commission for
2005, 2006, and 2007,

C:IBJA01ShmeslDocumentaijtblCourthause.SubpoennDure.doc jtb/crh
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State of Ohio, ex rel., Jane Anomymous No. 1, etaL I Page 2

10. a copy of all correspondence between the Seneca County Board of
Commissioners and the Ohio Historical Society regarding the Seneca County
Courthouse from January 1, 2000 through the present day,

11. a copy of all correspondence between the Seneca County Board of
Commissioners and the Ohio Historical Site Preservation Advisory Board
regarding the Seneca County Courthouse from January 1, 2000 through the
present day,

12. all correspondence sent or received by the Seneca County Board of
Conunissioners that relates in any way to "qualified rehabilitation
expenditures" since January 1, 2006,

13. all correspondence sent or received by the Seneca County Board of
Commissioners that relate in any way to "rehabilitation tax credit certificate"
since January 1, 2006,

14. all correspondence sent or received by the Seneca County Board of
Commissioners that relate in any way to the distinction between "owner" and
"certificate owner" since January 1, 2006,

15. all correspondence sent or received by the Seneca County Board of
Commissioners that relate in any way to "State Historic Preservation Officer"
since January 1, 2006,

16. all correspondence sent or received by the Seneca County Board of
Commissioners that relate in any way to "State Director of Development" since
January 1, 2006,

17. all correspondence sent or received by the Seneca County Board of
Commissioners that relate in any way to "State Tax Commission" since January
1,2006,

18. Minutes of Public Meetings of the Board of Seneca County Commissions

a. November 26, 2001
b. December 18, 24 of 2001
c. May 6, 7, 8 of 2002
d. July 1, 2002
e. January 21, 22 of 2004
f. February 11, 2004
g. March 9, 2004
h. August 31, 2006
i. January 16, 21, 29 of 2007
j. February 1, 6 of 2007
k. May 7, 14, 31 of 2007
1. June 4, 7, 8 of 2007



Barga, Jones & Anderson, Ltd.
Attorneys and Counselors at Law

120 Jefferson St., Tiffin, Ohio 44883
Telephone: (419) 447-0507 • Telefax: (419) 447-1335

John T. Barga Susan 1VL Jones
bargalaw@rrohio.com smjbargahaw@rrohio.com

Eleanor J. Anderson
ebargalaw@rrohio.com

To: Kenneth Egbert, Jr. From: John Barga

Fax: 443-7911 Pages: 4

Phone: Date &Time: 7/3/07 2:35 p.m.

Re: State of Ohio v. Board of Commissioners CC:

seoder. Carolyn

Subpoena - Tanya Hemmer

Exhibit-I
Subpoena Duces Tecum to
Clerk of Seneca County Board
of Commissioners

The information contained in this facsimilie is confidential and may also be protected by the
attorney-ctient privilegde: The information is intended only for the use of the individual or entity to which it
is addressed. Further, if you are not the addressee, please notify us immediately by calling us collect at
(419) 447-0507. We will then advise you how we will retrieve this confidential transmission. Please do
not disseminate or distribute this material to anyone. Thank you.

If you experience any difficulties with this transmission,
please call (419) 447-0507.



IN THE COURT OF COMMON PLEAS OF SENECA COUNTY, OHIO
cca
c.,̂

STATE OF OHIO, EX REL., * Case No. 07 CV QZ^7^
JANE ANONYMOUS NO. 1, et al. * CM

Plaintiffs-Relators * ^_^ o
* ^Y:. ^

V. * OPMON AND
« JUDGMENT ENTRY o

SENECA COUNTY BOARD OF COUNTY x

COIvIIvIISSIONERS, et al. .
Defendants-Respondents *

*

:: s
n ^
t G

-n ---
or- g
xyiT

This matter is before the Court on the motion of defendants-respondents [hereinafter defendants] to

dismiss the complaint. Plaintiffs-relators [hereinafter plaintiffs] have filed a memorandum opposing the

motion. Upon review of the arguments of counsel and the applicable law, the Court finds that the motion

to be well taken and should be granted, with plaintiffs having a limited right to amend.

L PROCEDURAL ffiSTORY

Plaintiffs filed their complaint on May 23, 2007, nanilng as defendants the Seneca County Board of

Commissioners, the three County Commissioners and the clerk for the Board of Commissioners. The six

plaintiffs in this case have not identified themselves and the caption set forth in the complaint describes the

plaintiffs as Jane Anonymous No. 1, Jane Anonymous No. 2, Jane Anonymous No. 3, Jane Anonymous

No. 4, John Anonymous No. 1, and John Anonymous No. 2. Further, each anonymous plaintifff lists his or

her address as "Seneca County Resident Tiffin, Ohio 44883." At paragraphs one through six of the

complaint, it is alleged that each anonymous plaintiff is a resident taxpayer and registered voter in Seneca

County, Ohio. The complaint sets forth six causes of actions: (1) enforcement of a writ of mandamus; (2)

violation of R.C. 149.43, Ohio's Public Records Act; (3) violation of R.C. 212.22, the Ohio Sunshine Law;

(4) breach of fiduciary duty; (5) negligence; and (6) injunctive relief.

On June 19, 2007, the anonymous plaintiffs filed a motion for a temporary rest.raining order [TRO]

1 z
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as well as an affidavit of plaintiffs' counsel, seeking, inter alia, an order enjoining defendants from

demolishing any part of the Seneca County Courthouse. The next day defendants filed a response to

plaintiffs' motion for a TRO, and on June 22, 2007, defendants filed a supplemental memorandum in

opposition to the motion for a TRO. On June 25, 2007, the Court held a telephone status conference with

counsel for the parties and scheduled the matter for hearmg on July 9, 2007, regarding a preliminary

injunction. The Court did not issue a temporary restraining order. Subsequently, defendants, on June 25,

filed their motion to dismiss.

IL ANALYSIS

Under Ohio law, when a party files a motion to dismiss for failure to state a claim, all the factual

allegations of the complaint must be taken as true and all reasonable inferences must be drawn in favor of

the nonmoving party. Byrd v. Faber (1991), 57 Ohio St.3d 56, 60. The Ohio Supreme Court, in O'Brien

v. Univ. Communiry Tenants Unton, Inc. (1975), 42 Ohio St2d 242, 245, citing Conley v. Gibson (1957),

355 U.S. 41, stated: "'hi appraising the sufficiency of the complaint we follow, of course, the accepted

rule that a complaint should not be dismissed for failure to state a claim unless it appears beyond doubt that

the plaintiff can prove no set of facts in support of his claim which would entitle him to relief"'

In their motion to dismiss, defendants contend that the Ohio Rules of Civil Procedure mandate the

names and addresses of all parties appear on the complaint and that an identifiable complainant is essential

to maintain a legal action. Without meeting these requirements, the complaint fails to set forth a viable

claim for relief. Plaintiffs respond that their identities are not the issue in this case and that defendants'

legal authority is inapplicable to the instant matter.

The Court's analysis begins with the Ohio Rules of Civil Procedure. The Civil Rules provide no

procedure or authority for anonymous plaintiffs. On the contrary, Civ.R. 10(A) provides in parL "In the

complaint the title of the action shall include the names and addresses of all the parties ***.°' Here, it is

undisputed that the complaint in the instant cause fails to comply with Civ.R. 10(A). In Group ofTenants

From The Grandview Homes Y. Mar-Len Realty, Inc. (1974), 40 Ohio App. 2d 449, the Third District

Court of Appeals held that such requirements were mandatory, stating: "It is urged that this is simply a

matter of form. We disagree. The existence of an identifiable complainant is essential to the existence of
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an action." Id. at 450. The Court of Appeals firrther declared: "If there is no complainant, there is no

complaint."

The holding in Group ofTerrants applies here as well. The six unknown individuals who have not

included their names and addresses in the complaint herein are essentially the same as the group of

unknown persons in Group of Tenants. Without laiowledge of the persons who are seeking

extraordinary relief in this case, the defendants as well as the Court are unable to determine who has

responsibility for the case, whether there are potential issues of standing and whether any or all of the

plaintiffs are the real parties in interest. (See Civ.R. 17(A), which provides that "Every action shall be

prosecuted in the name of the real party in interest." [Emphasis added.])

In a situation similar to the case sutrjudice, the Common Pleas Court of Franklin County dismissed

a complaint when the plaintiff was denominated as Jane Doe. Doe v. John Doe, Publisher ( Feb. 8,

2006), 05 CVC-08-9029, unreported. In Doe, the court, relying on Group of Tenants, held that the

anonymous plaintifF s complaint failed to comply with Civ.R. 10(A) in that it did not identify her and did not

state her address. Jane Doe's complaint was dismissed without prejudice.

Plaintiffs allege in their memorandum that they are not seeking personal gain, but, instead, they are

bringing this case as a special proceeding on behalf of all residents, voters and taxpayers of Seneca

County in order to require defendants to comply with Ohio law, and, therefore,plaintiffs identities are

unimportant. To be sure, each anonymous plaintiff has been captioned as "State ex rel." and has sought to

proceed for a writ of mandamus in the name of the state on relation of each Jane or John Anonymous

requesting the writ. However, plaintiffs are also seeking monetary relief under their claim for negligence

in an amount in excess of $25,000 and thus are in fact requesting a financial recovery.

Regarding plaintiffs' actions seeking mandamus, R.C. 2731.04 provides that an "Application for the

Nvrit of mandamus must be by petition, in the name of the state on the relation of the person applying, and

verified by affidavit." The Sixth District Court of Appeals has held that Civ.R. 10(A) govems mandamus

actions and "that failure to bring a mandamus action in the name of the state on the relation of the person

requesting the writ as required by R.C. 2731.04 (State ex rel. John Doe) is sufficient grounds to deny

the application for the writ" Pogoloff v. Pogoloff (May 1, 1998), Lucas App. No. L-98-1133,

umeported; Crenshaw v. State (May 22, 1997), L-97-1155. Accordingly, Civ.R. 10(A) applies to the



anonymous plaintiffs' claim for a writ of mandamus, as well as the other causes of action, and plaintlffs

are therefore mandated to comply with the rule.

Even though the Rules of Civil Procedure and case holdings have disfavored party anonymity, both

federal and Ohio courts have tacitly approved the practice of bringing suits anonymously. See e.g. Roe v.

Wade (1973), 410 U.S. 113; Doe v. Archdiocese ofCincinnati, 2006-Ohio-2626,109 Ohio St.3d 491.

Federal Courts have noted that plaintiffs suing anonymously is both rare and disfavored. Femedeer v.

Haun (10th Cir. 2000), 227 F.3d 1244, 1246; Doe v. Blue Cross & Blue Shield United (7th Cir. 1997),

112 F.3d 869, 872. As observed by one court-

"It is clear that a practice has developed permitting individuals to sue under fictitious names
where the issues involved are matters of a sensitive and highly personal nature. Charactedsdc
of these are the birth control cases, the abortion cases, the welfare cases involving illegitimate
children or children whose fathers have abandoned them, and at least one case involving
homosexuality. In a case where economic interests were involved a court indicated some
doubt about the right to proceed anonymously." Doe v. Deschamps (D. Mont 1974), 64
F.R.D. 652, (Citations omitted.).

There is a strong public policy in favor of openness and public accessibility in our courts. Civ.R.

10(A), by providing that that the complaint shall give the names and addresses of all the parties,

unequivocally affrms the principle that civil actions are public proceedings. "Identifying the parties to the

proceeding is an important dimension of publicness. The people have a right to know who is using their

courts." Doe v. Blue Cross & Blue Shield United (7th Cir. 1997), 112 F.3d 869, 872.

When faced with the question of anonymous plaintiffs, federal courts have balanced the privacy

concems of individuals against the presumption of openness ofjudicial proceedings. See, e.g. Doe v.

Stegall (5th Cit. 1981), 653 F.2d 180. See also Doe v. Rostker (N.D. Cal. 1981), 89 F.R.D. 158, 162-

163, where the court stated:

"A plaintiff should be permitted to proceed anonymously in cases where a substantial privacy
interest is involved. The most compelling situations involve matters which are highly sensitive,
such as social stigmatization, real danger of physical harm, or where the injury Etigated against
would occur as a result of the disclosure of the plaintiffs identity. That the plaintiff may suffer
some embarrassment or economic harm is not enough. There must be a strong social interest
in concealing the identity of the plaintiff. By balancing the need to maintain individual privacy
rights against the right of the public and defendants to know all the facts surrounding judicial
proceedings, this court has concluded that the plaintiffs' alleged privacy interests do not
outweigh the public nature of the American courts of law."

The anonymous plaintiffs herein maintain that if their identities are revealed they will be subjected to

4



public ridicule and taunts. Plaintiffs have provided no authority to the Court to support such reasons as a

basis for anonymity. Certainly, plaintiffs' action for legal and equitable remedies is contrary to the decision

of the County Commissioners, but the Court cannot find that they have overcome the strong presumption

in favor of openness in our judicial proceedings. In any event, it cannot be said that plaintiffs' attempt to

prevent demolition of the Seneca County Courthouse is as exceedingly unpopular as they suggest. This

Court is aware of media reports indicating vocal, strong and possibly widespread opposition to the decision

of the County Commissioners. However, in an attempt to support their argument for anonymity, plaintiffs

have attached a photocopy of one letter to the editor of an unnamed newspaper. While the author of the

letter is clearly opposed to the actions of the plaintiffs, any possible "ridicule" in the letter is instead

directed toward the plaintiffs' desire to remain unlmown. Thus, the Court finds that plaintiffs have°not set

forth a compelling or substantial justification to proceed anonymously.

Because the spirit of the Civil Rules seeks resolution of cases upon their merits and not upon

pleading deficiencies, Patterson v. V&MAato Body (1992), 63 Ohio St.3d 573, 577, the Court will permit

plaintiffs to amend the complaint. If the plaintiffs wish to continue to maintain this action, they will be

granted a limited time to amend the complaint so that it complies with the mandates of Civ. R. 10(A). As

the Court has set a hearing on the issue of a preliniinary injunction for Monday, July 9, 2007, plaintiffs are

given leave until Friday, July 6, 2007, to file an amended complaint. If plaintiffs fail to file an amended

complaint by such date, this case wiIl be dismissed without prejudice and the hearing shall not occur. This

will provide to defendants and the Court adequate notice as to whether the hearing will go forward.

IIL JUDGMENT ENTRY

It is therefore ORDERED that the motion of defendants to dismiss the complaint shall be

GRANTED IN PART. .

It is ORDERED that plaintiffs' complaint shall be dismissed without prejudice on July 6, 20^ 1 i :Y

3:
2 r- nUNLESS plaintiffs file an amended complaint no later than 12:00 NOON on July 6, 2007.

-
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COURT OF COMMON PLEAS, Seneca County,®hio
State of O,aio, ex rel.
Nancy L. Cook, et al.

vs.

Seneca County Commissioners

SHERIFF USE ONLY
FEES

Plaintiff,

Defendant.
SERVICE

STATE OF OHIO Personal
Residential

Sen`ca COUNTY, SS: Certitied Mail q

To the Sheriff ot Seneca County, Ohio, Greetings:

You are hereby commanded to subpoena the person named below.
T0: Ciad- {el2er. 111 Madison Street

NAME Tiffin, Ohio 44883

ADDRESS

You are hereby commanded to appear before the Honorable Judge Charles Wittenberg of the

Common Pleas Court at the Court House in said Seneca County, at Tiffin

Ohio, on the 25th day of July 2007 A.D., at g ' 30 o'clock A to testify as

a witness in a certain case pending in said court on behalf of the

Type of Service:

^^PAe /d^l °- i 131V fi}

YOU ARE FURTHER ORDERED TO BRING WITH YOU:

All of the iterns set forth on Exhibit -1 attached.herato.

©

>
r-_ -

J S'J r_: fi,r'-".rT .'•

I hereby certify this is a true copy of th^^; C: rri
original Iading no on fil in my offic^
this ° dayof^: 20 ^? ^ c,
Mary K. Ward, Clerk, Common Pleas Court
State of Ohio, C nty of enec Tiffin, Ohio

and not depart the Court without leave. And therein to fail not, uT{1 ` d^o have @t^ihis writ. Pre-
ilu e trt f ft f C a rc ou or osent this subpoena to the Clerk of Court upon your arrival and before you I v o y be p

appear. c
John Earga Attorney for

Service

Mileage

TOTAL 3 Date qf Serv

Case No. 07 CV 0271

SUBPOENA
CivilfCtfnMrtaF :0
Duces Tecum ®
Grand Jury q

;:.laintiffs uNon cross- examination
PlaintifffDefendaM-

WITNES

day ot

^ai fftbafea daAt-

y hand and s of said Court this

ry KVNard

^ d7 3:2:%'0'&yCOURT OF COMMON PLEAS
Clerk
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IN THE COURT OF COMMON PLEAS
SENECA COUNTY, OHIO

State of Ohio, ex rel.,
Nancy L. Cook, et al.

• Case No. 07 CV 0271

Plaintiffs

vs.

Seneca County Board of
Commissioners, et al.

Defendants

Judge Charles S. Wittenberg

Cindy Keller Subpoena
Exhibit -1

1. all public notices given by the Board of Seneca County Commissioners for the

public meeting conducted on August 31, 2006,

2. all e-mail or electronic messages sent or received within the office of the Board of

Seneca County Commissioners on Seneca County computers, prior to the August 31, 2007

public meeting that relate in any manner to the 15 Year Plan for Seneca County, developed by

the three (3) Commissioners and written by Commissioner Ben Nutter,

3. a paper copy of the August 31, 2006 minutes of the Board of Seneca County

Commissioners' public meeting duly approved and signed by the Board at the next following

public meeting of the Board,

4. an audio/video copy of the August 31, 2006 public meeting of the Board of

Seneca County Commissioners,

5. all public notices given by the Board of Seneca County Commissioners for the

public meeting conducted on June 25, 2007,

6. all e-mail or electronic messages sent or received within the office of the Board of

Seneca County Commissioners on Seneca County computers, prior to the June 25, 2007 public



State of Ohio, ex reL vs. Com missioners I Keller Exhibit -1 Page 2

meeting that relate in any manner to the decision made at that meeting to demolish the Seneca

County Courthouse,.

7. a paper copy of the June 25, 2007 minutes of the Board of Seneca. County

Commissioners public meeting, duly approved and signed by the Board at the next following

public meeting,

8. a copy of all records provided to Mary C. Ranker in response to the directive set

forth in the October 25, 2005 Writ of Mandamus issued by this Court,

9. the General Index for the minutes of the meetings of the Board of Seneca County

Commissioners as Ordered by this Court on October 25, 2005 as part of the Writ of Mandamus

compelling the Board of Seneca County Commissioners to perform certain mandatory duties.

Respectfully submitted,

CERTIFICATE OF SERVICE

I hereby certify that a true copy of the foregoing was served by electronically by e-mail
on July 17, 2007 upon:

Kenneth Egbert, Jr., Seneca County Prosecuting Attomey, 71 S. Washington St., Suite E.,
Tiffin, OH 44883, kegbert@senecapros.org.

Mark Landes, 250 East Broad Street, Suite 900, Columbus, Ohio 43215,
marklandes@isaacbrant.com;

Mark Troutman, 250 East Broad Street, Suite 900, Columbus, Ohio 43215,
marktroutman(cr^,i saacbrant.com.

. Barga (0018295)
el for Plaintiffs
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COURT O F COMMON PLEAS, Seneca County, Ohio
State of Ohio, e.c re2.
Nancy L. Cook, et al.

Case No.
07 CV 0271

- ----

Seneca County BOard of
Commissioners, et al.

Plaintiff,

County

Defendant,

SUBPOENA
Civil/%Griminet-
Duces Tecum
Grand Jury

SERVICE
STATE OF OHIO Personal

Residential
Ser.eca COUNTY, SS: Certitied Mail

To the Sheriff of Seneca County, Ohio, Greetings:

You are hereby commanded to subpoena the person named below.

T0: Cortmi^sioner Ben Nutter 777 Madison St.
NAME Tiffin, OH .44883

ADDRESS

®

You are hereby commanded to appear before the Honorable Judge wi nbero of the

Common Pleas Court at the Court House in said Seneca County, at Tiffin

Ohio, on the 18th day of qer'tPr , nhPr A.D., 2007 at 11 : 3 Lb'clock A. M. to testify as

awitnessinacertaincasependinginsaidcourt on behalf of the Plaintiff on cross-examination.
PlaintiH/Defendant

YOU ARE FURTHER ORDERED TO BRING WITH YOU:

P.11 of the items and documents described on Exr.ibit-1
attached hereto.

I hereby oertlfy thls le e true copy of the G
original pl ding now on ffl in my o
ihis^^y of ka, 16^^-
Mary K. Ward, Cierk, Co mon Pleas Court
State of hio, C unty qf PeneRc . ; Tifffn, Ohio

and not depart the Court without leave. And therein to fail n(t, under penalq
sent this subpoena to the Clerk of Court upon your arrival and before you leav,

appear.

epttty Clerii,e

e w, and to have b
You aH m con

t:.

here this writ. Pro
of Court for failure to

W ^ &51̂
.sohn T //Bar.^a Attorney- l!Wr Plain MeN

SHFRIFF I1SF ONLY
FEES + YYIIIYCJA

Te of Service: ^Servlce g yp ---) day of._
Mileage

TOTAL E Datr; of Service

hand and seal of said Court this

d ^ieg4 M• COURT OF COMMON PLEAS
Clerk

EXHIBIT COUNTY, OHIO



Commissioner Ben Nutter

Subpoena Exhibit 1

(1) all e-mails plus attachments, and all other forms of electronic communications sent
by you or at your instruction, in any manner, from January 1, 2006 through
September 14, 2007, that relate in any manner to the Ohio historic 1884 Seneca
County Courthouse or the 15 Year Space Needs Master Plan,

(2) all e-mails plus attachments, and all other fonns of electronic communications
received by you or at your instruction, in any manner, from January 1, 2006 through
September 14, 2007, that relate in any manner to the Ohio historic 1884 Seneca
County Courthouse or the 15 Year Space Needs Master Plan,

(3) all e-mails plus attachments and all other forms of electronic communications, that
were sent to other persons, but were copied to you or shared with you, from January
1, 2006 through September 14, 2007, that relate in any manner to the Ohio historic
1884 Seneca County Courthouse or the 15 Year Space Needs Master Plan,

(4) you are instructed to search all computers to which you actually used to send or
receive, or which were actually used by others, to send or to receive the items
requested in Item (1), Item (2) and Item (3) above,

(5) in an effort to further explain this request, the term "all computers" described in Item
(4) above includes all computers at all places of employment, your office, your home,
in the Seneca County Courts, personal desktop computers, personal laptop computers
and all other forms of electronic communication equipment belonging to you, your
employer, co-workers, friends, acquaintances, family members, experts, consulted
and all other persons,

(6) the e-mail plus attachments from Prosecutor Kenneth Egbert addressed to
Commissioner Sauber and Nutter and dated January 24, 2007, wherein he stated "stay
the course,"

(7) the e-mail plus attachments from Magistrate Kathryn Hanson addressed to you and
dated March 2, 2007 that discusses at length various issues regarding the courthouse,

(8) the e-mail plus attachments described in item (6) above that you forwarded to
Commissioner David Sauber.

C:IDOCUME-lbnhtlLOCALS-IlTemp6YPgrpwiselCourthosue.Truaer.SubpExhibit/.doc jtb/crh
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COURT OF COMMON PLEAS, Seneca County, Ohio
State of Ohio, ex rel.
Nancy L. Cook, et al.

Plaintiff,

Seneca Co•,uity Hoardsaf County
Conenissioners, et al.

Defendant.

ill Madison St.

STATE OF OHIO Personal
Residential

Seneca COUNTY; SS: Certified Mail

To the SheriN ot Seneca

®
®
q

®
®
q

You are hereby commanded to subpoena the person named below.

TO: Cor•.u^dssioner La-ve Sauber
NAME Tiffin, OH 44883

ADDRESS

Case No. 07 CV 0271

SUBPOENA
Civil/eriminei
Duces Tecum
Grand Jury

SERVICE

County, Ohio, Greetings:

You are hereby commanded to appear before the Honorable Judge wittenberg of the

Common Pleas Court at the Court House in said Seneca County, at Tiffin I

Dhio, on the 18th day of Set.:tem3er A.D.,

a witness in a certain case pending in said court on behalf of the

YOU ARE FURTHER ORDERED TO BRING WITH YOU:

2007 at 11:30 o'clock A .M. to testify as

Plaintiff on cross-examination.
Plaintiff/Defendant

iUl of the items and documents described on Echibit-1 attached hereto.

orv

0̂
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rn
-o

m .' C.J

O

^

W • n
oc

- 1 hereby certify this is a true copy oftfiie °` =
orig ding now n fil , in my off^
this day of^ 20 A.
Mary K. Ward, Clerk, Co

and not depart ihe Court without leave. And therein to fail not, under pena
sent this subpoena to the Clerk of Court upon your arrival and before you le
appear.

SHERIFF USE ONLY
FEES

Service $ Type of Service:

Mileage $ 0/
OT L S Date of ServiceT A

te of Ohio, C, Tiffn Ohi
re-
to

Attorney forrPl^intiff/DoWndaW

y hand and seal of said Court this

o °pP'' GDURT OF COMMON PLEAS

County, Ohio

Sheriff

Deputy

mon Pleas Court

Clerk



Commissioner David Sauber

Subpoena Exhibit 1

(1) all e-mails plus attachments, and all other forms of electronic communications sent
by you or at your instruction, in any manner, from January 1, 2006 through
September 14, 2007, that relate in any manner to the Ohio historic 1884 Seneca
County Courthouse or the 15 Year Space Needs Master Plan,

(2) all e-mails plus attachments, and all other forms of electronic communications
received by you or at your instruction, in any manner, from January 1, 2006 through
September 14, 2007, that relate in any manner to the Ohio historic 1884 Seneca
County Courthouse or the 15 Year Space Needs Master Plan,

(3) all e-mails plus attachments and all other forms of electronic communications, that
were sent to other persons, but were copied to you or shared with you, from January
1, 2006 through September 14, 2007, that relate in any manner to the Ohio historic
1884 Seneca County Courthouse or the 15 Year Space Needs Master Plan,

(4) you are instructed to search all computers to which you actually used to send or
receive, or which were actually used by others, to send or to receive the items
requested in Item (1), Item (2) and Item (3) above,

(5) in an effort to further explain this request, the term "all computers" described in Item
(4) above includes all computers at all places of employment, your office, your home,
in the Seneca County Courts, personal desktop computers, personal laptop computers
and all other forms of electronic communication equipment belonging to you, your
employer, co-workers, friends, acquaintances, family members, experts, consulted
and all other persons,

(6) the e-mail plus attachments from Prosecutor Kenneth Egbert addressed to
Commissioner Sauber and Nutter and dated January 24, 2007, wherein he stated "stay
the course,"

(7) the e-mail plus attachments from Magistrate Kathryn Hanson addressed to
Commissioner Nutter and dated March 2, 2007 that discusses at length various issues
regarding the courthouse,

(8) the e-mail plus attachments described in item (6) above that you received from
Commissioner Ben Nutter.

C.'IDOCUME-IlmhtILOCALS-llTemplXPgrpwiselCourthosue.Sauber.SubpExhibit l.doc jtb/crh
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COURT OF COMMON PLEAS, Seneca County,0hio
State cf Ohio, ex rel.
:iancy L. Cook, et al. Case No. 07 CV 0271

Plaintiff,

Type of Service:

vs. Civil/£^
Senega County s?oard of County Duces Tecum
Conenissioners, et aI. Grand Jury

Defendant,
SERVICE

STATE OF OHIO Personal
Residential

Seneca COUNTY, SS: Certified Mail

To the Sheriff of Seneca County, Ohio, Greetings:
You are hereby commanded to subpoena the person named below.
T0: Lucinda "Cindy" Keller ill Yjadison St.

NAME Tiffin, OH 44883

ADDRESS

You are hereby commanded to appear before the Honorable Judge - Wittenberq of the

Common Pleas Court at the Court House in said ^nacw County, at Ta ffin ,

Ohio, on the 18th day ot Se},tpmner A.D., 2007 at 12:20o'clock PM. to testify as

a witness in a certain case pending in said courf on behalf of the Plaintiff on cross-examination
Plaintiff/Defendant

YOU ARE FURTHER ORDERED TO BRING WITH YOU:

0
0

All of the items and documents described on Exhibit 1 attached herej7to. cn
^ b

0
w

N =

.. .. .. - .. .F" _=--.

I hereby certify this is a true copy of the
orfgi I ading n on flleiin my office
thiday af', ^ 26b ^
Mary K. Ward, Clerk, CaAmon Pleas Court

and not depart the Court without leave. And therein to fail not, underp ,Q h^ ^{pt. Pre•
sent this subpoena to the Clerk of Courf upon your arrival and before yo^ a . i idtYAtfure to

Cler.aonear. ,

SHERIFF USE ONLY
FEES

Service $

Mileage $

TOTAL $

WITNESS

Ull^/GEf;'/9A ^ 3̂
day of

Date of Service

SUBPOENA

y hand and seal of said Court this.

aXI

CDURT OF COMMON PLEAS

County, Ohio SE A COUNTY, OHkJ

Sheriff

Deputy

Clerk

c -9epy►y Clerk



County Administrator Lucida Keller

Subpoena Exhibit 1

(1) all e-mails plus attachments, and all other forms of electronic communications sent
by you or at your instruction, in any manner, from January 1, 2006 through
September 14, 2007, that relate in any manner to the Ohio historic 1884 Seneca
County Courthouse or the 15 Year Space Needs Master Plan,

(2) all e-mails plus attachments, and all other forms of electronic communications
received by you or at your instruction, in any manner, from January 1, 2006 through
September 14, 2007, that relate in any manner to the Ohio historic 1884 Seneca
County Courthouse or the 15 Year Space Needs Master Plan,

(3) all e-mails plus attachments and all other forms of electronic communications, that
were sent to other persons, but were copied to you or shared with you, from January
1, 2006 through September 14, 2007, that relate in any manner to the Ohio historic
1884 Seneca County Courthouse or the 15 Year Space Needs Master Plan,

(4) you are instructed to search all computers to which you actually used to send or
receive, or which were actually used by others, to send or to receive the items
requested in Item (1), Item (2) and Item (3) above,

(5) in an effort to further explain this request, the term "all computers" described in Item
(4) above includes all computers at all places of employment, your office, your home,
in the Seneca County Courts, personal desktop computers, personal laptop computers
and all other forms of electronic communication equipment belonging to you, your
employer, co-workers, friends, acquaintances, family members, experts, consulted
and all other persons,

(6) the e-mail plus attachments from Prosecutor Kenneth Egbert addressed to
Commissioner Sauber and Nutter and dated January 24, 2007, wherein he stated "stay
the course,"

(7) the e-mail plus attachments from Magistrate Kathryn Hanson addressed to you and
dated March 2, 2007 that discusses at length various issues regarding the courthouse,

(8) the e-mail plus attachments described in item (6) above that you forwarded to
Commissioner David Sauber.

C:IDOCUME-IlmhdLOCALS-IlTempLYPgrpwiselCourthosue.Xe1ler.Subp Exhtbrt 1.doc jtb/crh
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COURT OF COMMON PLEAS, Seneca County, Ohio
State of Ohio, ex rel.
iyancy L. Cook, et al. Case No. 07 CV 0271

Plaintiff,

Seneca County Boardsof County
Corranissioners, et al.

STATE OF OHIO

Seneca

Defendant,

®
qCOUNTY,SS:

SUBPOENA
Civil/6rimifrel
Duces Tecum
Grand Jury

Personal
Residential
Certified Mail

SERVICE

To the Sheriff of S(-,neca County, Ohio, Greetings:
You are hereby commanded to subpoena the person named below.

T0: Tanya Hemmer 111 Madison St.
NAME Tiffin; OH 44883

ADDRESS

You are hereby commanded to appear before the Honorable Judge Wittenbercg

Common Pleas Court at the Court House in said Seneca County, at Ti ffin

of the

Ohio,onthe 18th dayof sPf+^twr A.D., 2007 at12:30o'clock? M.totestifyas

a witness in a certain case pending in said court on behalf of the Plaintiff on cross-e^caminaticn.
Plaintiff/Defendant

YOU ARE FURTHER ORDERED TO BRING WITH YOU:

A11 of the items and documents described on xhibit-1 attached hereto.

r.

I hereby ci:rtify this is a true copy of th-^^ -^ m
original p̂ t ading no flle tny offce^;
this_ J_-^tlay af 20 Q_ __^. R, -0
Mary K. Ward, Clerk, Com on Ple s Court
5 hio, C n f eca, T m, Ohio

and not depart the Court without leave. And therein to fail no ^^yn r e aw, a d re this writ. Pre•
sent this subpoena to the Clerk of Courl upon your arrival and'8e o i td Court for failure to
appear.

SHERIFF USE ONLY
FEES

Service i Type of Service:
/ ^ day of.

Mileage $ F`rQ'S c''^A z'.

TOTAL $Date of Service

7""CDURT OF COMMON PLEAS
Clerk

SENECA COUNTY, OHIOCounty, Ohio '

Sheritf
§telpoty Cier

Deputy



Clerk Tanya Hemmer

Subpoena Exhibit 1

(1) all e-mails plus attachments, and all other forms of electronic communications sent
by you or at your instruction, in any manner, from January 1, 2006 through
September 14, 2007, that relate in any manner to the Ohio historic 1884 Seneca
County Courthouse or the 15 Year Space Needs Master Plan,

(2) all e-mails plus attachments, and all other forms of electronic communications
received by you or at your instruction, in any manner, from January 1, 2006 through
September 14, 2007, that relate in any manner to the Ohio historic 1884 Seneca
County Courthouse or the 15 Year Space Needs Master Plan,

(3) all e-mails plus attachments and all other forms of electronic communications, that
were sent to other persons, but were copied to you or shared with you, from January
1, 2006 through September 14, 2007, that relate in any manner to the Ohio historic
1884 Seneca County Courthouse or the 15 Year Space Needs Master Plan,

(4) you are instructed to search all computers to which you actually used to send or
receive, or which were actually used by others, to send or to receive the items
requested in Item (1), Item (2) and Item (3) above,

(5) in an effort to further explain this request, the term "all computers" described in Item
(4) above includes all computers at all places of employment, your office, your home,
in the Seneca County Courts, personal desktop computers, personal laptop computers
and all other forms of electronic communication equipment belonging to you, your
employer, co-workers, friends, acquaintances, family members, experts, consulted
and all other persons,

(6) the e-mail plus attachments from Prosecutor Kenneth Egbert addressed to
Commissioner Sauber,and Nutter and dated January 24, 2007, wherein he stated "stay
the course,"

(7) the e-mail plus attachments from Magistrate Kathryn Hanson addressed to you and
dated March 2, 2007 that discusses at length various issues regarding the courthouse,

(8) the e-mail plus attachments described in item (6) above that you forwarded to
Commissioner David Sauber.

C:IDOCUME-11mhtILOCALS-IlTemplXPgrpwiselCourthosue.Hemmer.Subp Exhibit Ldoc j(b/crh
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COURT OF COMMON PLEAS, Seneca County, Ohio

Plaintiff,

vs.
Ser-c*a County Hoasd of n-ouaat.y
Ccvlrnisaiorars, o;t al.

TA OF OHIO

Defendant,

S TE
Seneca

CDUNTY, SS:

To the Sheriff of S;misca

You are hereby commanded to subpoena the person named below.

Case No. 07 CV 027:

SUBPOENA
CivilfC-rimirral
Duces Tecum
Grand Jury

)'s CcP1: COLDENnDG-Clafh WPy.

SERVICE
Personal
Residential
Certified Mail

_ County, Ohio, Greetings:

TO: PF,a.tstrryrf FIeiasa.srs 106 J+af: P'ea n St.

44883

E7

0

You are hereby commanded to appear before the Honorable Judge ^^^tenberg of the

Common Pleas Court at the Court House in said 89$ County, at T^^fin

NAME T-3ffin, tEi

ADDRESS

.M. to testify as

a wRness in a certain case pending in said court on behalf of the t'1aEriti€C ^crces-'eo^^^^^ion•
Pla(ntiff/Defendaet

Dhfo, on the 18th day of 8^"^beyr A.D., 2W7 8 t i t 'S0o'clockA

YOU ARE FURTHER ORDERED TO BRING WITH YOU:

All of the itoem and dwammts describeS en E'acta3.bit-1 atfraciied h^

Mary K. Ward, Clerk, Co mon Pleas Court ^-
this --day of 20 U.-./, T..

I hereby eertify this is a true copy of the
origina dingnow file'ntnyOff'tc^

S ate io, Cou^neca Tiffin, Ohio
by Clerk.

w
-a

m

and not depart the Court without leave. And therein to fail not, under penaltyofthe iaw, an .havehen and there this writ. Pre-
sent this subpoena to the Clerk of Courl upon your arrival and before you leave. ^,o^dm^ , e^held,iiy ontempt ^Court for failure to
appear.
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COURT OF COMMON PLEAS, Seneca County, Ohio
State of Ohio, ex rei.
Nancy L. Cgak,etal.

ROD-Clerk's rqp/.

Case No. 07 CV 0271

Plaintiff,

vs. Civil/trimina
Seneca CoTmty Board of County Duces Tecum
r`ommi ssi nnprG, ar, al - Grand Jury

Defendant,

STATE OF OHIO Personal
Residential

Seneca COUNTY, SS: Cert'Efied Mail

To the Sheriff of Seneca

You are hereby commanded to subpoena the person named below.

TO:='iffin Fire Chief William )Drinis, Jr. _
NAME

SUBPOENA

SERVICE

County, Ohio, Greetfngs:

53 S. Monroe St.

Tiffin, OH 44883

ADDRESS

You are hereby commanded to appear before the Honorable Judge

hio, Cotlryty p^*necaZiffin, Ohio

v>Tittenberg

Common Pleas Court at the Court House in said Seneca County, at Tiffin

Ohio, on the 18th day of eu emt2er A.D., 2007 at 12 =a5 o'ciock F. M. to testify as

a witness in a certain case pending in said court on behalf of the Plaintiff on cross-examination.
Plaintiff/Defendant

YOU ARE FURTHER ORDERED TO BRING WITH YOU:

All of the items and documents described on bdiibit-1 attached hereto.

rv
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rn
- .}

I hereeby certify this is a truetopy of the `^
origin I 1 _̂ d g no n fiie:'n my office.
this^ay of 205^ , ^ .
Mary K. Ward, Clerk, Co on: Pleas Court

by
and not depart the Court without leave. And therein to fail not, under pena
sent this subpoena to the Clerk of Court upon your arrival and before you le
appear.

SHERIFF USE ONLY
FEES

Service $ Type of Service:

Mileage $

TOTAL $ Date of Service
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of the
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Clerk.
nd there this writ. Pre-
pt of Court for failure to

Mary K. Ward

o ^ °t teP' °""CDURT OF COMMON PLEAS

H Shen o

A*v-

County, Ohio

SheriH

Deputy

Clerk



Tiffin Fire Chief William Ennis, Jr.

Subpoena Exhibit 1

(1) all e-mails plus attachments, and all other forms of electronic communications sent
from the Tiffin Fire Department computers in any manner, from January 1, 2006
through September 14, 2007, that relate in any manner to the Ohio historic 1884
Seneca County Courthouse or the 15 Year Space Needs Master Plan,

(2) all e-mails plus attachments, and all other forms of electronic communications
received on the Tiffin Fire Department computers in any manner, from January 1,
2006 through September 14, 2007, that relate in any manner to the Ohio historic 1884
Seneca County Courthouse or the 15 Year Space Needs Master Plan,

(3) all e-mails plus attachments and all other forms of electronic communications, that
were sent to other persons, but were copied to Ben Nutter, from January 1, 2006
through September 14, 2007, that relate in any manner to the Ohio historic 1884
Seneca County Courthouse or the 15 Year Space Needs Master Plan,

(4) you are instructed to search all computers to which Ben Nutter had access to at the
Tiffin Fire Department, to send or to receive the items requested in Item (1), Item (2)
and Item (3) above,

(5) in an effort to further explain this request, the term "all computers" described in Item
(4) above includes all computers and all other forms of electronic communication
equipment owned by, leased by or in the possession of the Tiffm Fire Department.

C:IDOCUME-16nhtILOCALS-11TempLYPgrpwiselCourlhosue.Ennis.SubpEshibitLdoc j7b/crh
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COURT OF COMMON PLEAS, Seneca County, Ohio
State of Ohio, ex reT.
tiancy L. Cook, et al. Case No. 07 CV 0271

Plaintiff,

Seneca County Boardvsof County
Co;ami.ssioners, et al.

Defendant,

STATE OF OHIO

Seneca

To the Sheriff of Seneca

COUNTY, SS:

SUBPOENA
Civil/C-riminaf E1
Duces Tecum FL]
Grand Jury q

SERVICE
Personal ®
Residential
Certified Mail q

- County, Ohio, Greetings:

You are hereby commanded to subpoena the person named below.

TO: Prosecutor Kenneth Egbert 71 S. inaton St.. Suite 1204

NAME
Tiffin, OH 44883

ADDRESS

You are hereby commanded to appear before the Honorable Judge wittenberg of the

Common Pleas Court at the Court House in said Seneca County, at Tiffin

Ohio, on the 18th day of Septemd^er A.D., 2007 at12:01 o'clockp.M. to testity as

a witness in a certain case pending in said court on behalf of the Plaintiff on cross-exa.-nination.
Plaintiff/Defendam

YOU ARE FURTHER ORDERED TO BRfNG WITH YOU:

All of the items and documents described on Erhibit-1 attached heretoS

Cn
- -^v

W

I hereby cartify thl® la e true copy of ttiTj; °
origin, ^1ading on flie n.my offlce^ w
this 1` L^duy o 20-0.
Mary K. Ward, Gierk, Co mon Pleas Couit;..

TYfi Ohioo Ohlo, C f Sen a, I n,
by ^ Clerk.

and not depart Ihe Court without leave. And therein to fail not, under pena
sent this subpoena to the Clerk of Court upon your arrival and before you lea
appear.

}P
o

w, and to have then^qd there this writ. Pre•
of Court for failure toulmav.be he

John T.
t"

ga Attorney for airy 91ftr3W
SHERIFF USE ONLY

FEES WITNESS my hand and seal said Court thisr aT1',rl-7
U

Service $ Type of Service: ^--
day of 0
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Date of Service Ma K. WardTOTAL $ Clerk
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Prosecutor Kenneth Egbert

Subpoena Exhibit 1

(1) all e-mails plus attachments, and all other forms of electronic communications sent
by you or at your instruction, in any manner, from January 1, 2006 through
September 14,2007, that relate in any manner to the Ohio historic 1884 Seneca
County Courthouse or the 15 Year Space Needs Master Plan,

(2) all e-mails plus attachments, and all other forms of electronic communications
received by you or at your instruction, in any manner, from January 1, 2006 through
September 14, 2007, that relate in any manner to the Ohio historic 1884 Seneca
County Courthouse or the 15 Year Space Needs Master Plan,

(3) all e-mails plus attachments and all other forms of electronic communications, that
were sent to other persons, but were copied to you or shared with you, from January
1, 2006 through September 14, 2007, that relate in any manner to the Ohio historic
1884 Seneca County Courthouse or the 15 Year Space Needs Master Plan,

(4) you are instructed to search all computers to which you actually used to send or
receive, or which were actually used by others, to send or to receive the items
requested in Item (1), Item (2) and Item (3) above,

(5) in an effort to further explain this request, the term "all computers" described in Item
(4) above includes all computers at all places of employment, your office, your home,
in the Seneca County Courts, personal desktop computers, personal laptop computers
and all other forms of electronic communication equipment belonging to you, your
employer, co-workers; friends, acquaintances, family members, experts, consulted
and all other persons,

(6) the e-mail plus attachments that you sent, addressed to Commissioner Sauber and
Nutter and dated January 24, 2007, wherein you stated "stay the course,"

(7) all executed and/or unexecuted contracts, between the Seneca County Prosecutor's
office and/or or Seneca County and any third party, for which the Seneca County
Prosecutor has requested funding or will request funding from the Seneca County
Board of Commissioners, for the purchase, lease, lease-purchase andJor any other
arrangements that relate to the proposed destruction and/or disposition of computer
equipment in the Seneca County Prosecutor's office,

(8) all other documents of every nature and kind that relate in any way to the documents
and records requested in Item (7) above.

C:IDOCUME-IIm)dILOCALS-IlTemplXPgrpwiselCourthosue.Egbert.Subp Exhibit Ldoc jib/crh
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