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PRESTON, J.
{1} Plaintiffs-appellants, Alva and Melinda Tuohy, individually, and

Alva Tuchy, as executor of Sam Tuohy’s estate (collectively referred to as
“appellants”), appeal the judgment of the Defiance County Court of Common
Pleas, which granted summary judgment in favor of defendant-appellee Westfield
- Companies '(“Westfield”) and denied the appellants’ cross-motion for summary
judgment, For the reasons that follow, we affirm.

{12} On October 27, 2003, Sam Tuohy was killed in an _automgbi]e .
accident when his vehicle was struck by a vehicle driven by Catrena Taylor, At
the time of the accident, Sam was driving a Chevrolet Blazer titled in his own
name. .Sam’s parents, Aiva and Melinda Tuohy, held an insurance policy with

Westfield that included a $300,000 uninsured/underinsured (UM/UIM) motorist

¥
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coverage. [t is undisputed that Alva and Melinda’s insurance policy did not list
the Chevrolet Blazer as a covered antomobile.

{93} On October 17, 2005, the executor of Sam’s estate, Alva, filed a
complaint against Taylor and Westfield. In regards to 15,:*‘Vestﬁelcl, the estate sought
recovery under Alva and Melinda’s UM/UIM policy. Westfield moved for
summary judgment, denying coverage, The estate then filed a motion for

summary judgment against Westficld, as well as a motion for summéry judgment

against Taylor on the issue of liabﬂity.'

{4} On February 22, 2006, Alva and Melinda, acting in their individual
capacities, filed a motion to intervene in the case. The trial court granted their
motion. In doing so, the trial court found that Westfield’s motion for summary
. judgment also applied to Alva and Melinda.

{15} . On May 12, 2006, the trial court granted summary judgment in favor
of Westfleld and denied the appellants’ motion for summary judgment, The
appellants now appeal the trial court’s decision to this court. |

{6} Before addressing the merits of this case, we must first address a

procedural issue. In their brief, the appellants failed to state a specific assignment

! The complaint alleged that Taylor had an insurance policy with a $50,000 limit. The trial court granted
- summary judgment in favor of appellants and against Taylor on the issue of liability. Taylor is not a party
to this appeal, and the trial court’s decision in favor of appellants and against Tayler on the issue of liability

is not at4ssue in the present sppeal,
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of error as required under App.R. 16(A)(3). Instead, the appellants included an

“issue presented”. The appellants filed a motion for leave to clarify the

assignment of error, but this court denied the motion.

{97} “An appellate court must determine a;n appeal based on the
‘assignments of error set forth in the briefs.”” Countrymark Cooperative, Inc. v.
Smith (1997), 124 Ohio App.3d 159, 163, 705 N.E.Zd 738, citing App.R.

12(A)(1)(b). In the intérests of justice, this court will rephrase the “issue

presented” as the following assignment of error:

ASSIGNMENT OF ERROR NO. 1

The trial court erred when it granted Westfield’s motion for
summary judgment and denied the appellants’ motion for

sommary judgment.

{481 The appellants argue that the trial court erred when it granted

summary judgment in favor of Westfield, and denied their motion for summary

“judgment because the Westfield insurance policy provided UM/UIM coverage.

Westfield counters by arguing that the “other owned auto” exclusion in the
insurance policy applies and excludes coverage.

{9193 The trial court’s grant of summary judgment is reviewed under a de
novo standard. Doe v, Shaffer (2000), 90 Ohio St.3d 388, 390, 2000-Ohio-186,

738 N.E.2d 1243, citing Grafion v. Ohio Edison Co. (1996), 77 Ohio St.3d 102,

105, 671 N.E.2d 241. Summary judgment is appropriate where “(1.) there is no

Uy
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genuine issue of material fact; (2.) the moving party is entitled to judgment as a
matter of law; and (3.) it appears from the evidence that reasonable minds can
come to but one conclusion when viewing the evidence in favor of the nonmoving
party, and that conclusion. is adverse to the nonmoviné party.” Grafton v. Ohio
Edison Co. (1996), 77 Ohio St.3d 102, 105, 671 N.E.2d 241, citing State ex, rel.
Cassels. v, Dayton City Schoo!l Dist. Bd. of Edn. (1994), 69 Ohio St.3d 217, 219,
631 N.E.2d 150, Civ. R, 56(C). |

{f110} Neither party disputes the facts surrounding the accident that
tragically killed Samn. The parties also do not dispute that the UM/UIM statute
permits insurers to limit underinsured motorist coverage. Rather, the guestion
before this court is whether the insurance policy specifically excludes coverage for
the appellants’ claims.

{911} According to the appellants, the “other owned auto” exclusion in the
" ‘Westfield insurance policy does not preciude their claims, ‘The appellants assert -
that a wrongful death action is an independent cause of action and that, even if the
claims of Sam’s estate are excludf_:d from the coverage, that exclusion Hoes not
impair Alva and Melinda’s wrongful death claims. The appellants also assert: the
coverage section of the insurance policy provided coverage “because 6f bodily
injury,”‘ while the policy exclusion only excluded coverage “for bodily injury”;

wrongful death claims are “because of bodily injury” rather than “for bodily

. .
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injury”; and the wrongful death claims are not excluded under the language of the
msurance policy,

{112} By contrast, Westfield maintains that the coverage is excluded under
the “other owned auto” exclusion because: Sam was dri'ving a vehicle titled in his
own name when the accident occurred; and the vehicle was not listed under the
insurance policy.?

{413} “[Aln insurance policy is a contract Between the insurer and the
insured.” MéDarde! v. Rollins, 3d Dist, No. 1-04-82, 2005-Ohio-3079 at 931,
citing Wilson v. Smith, 9th Dist, No. 22193, 2005-Ohio-337 at 9, citations
omitted. The couri must interpret the language in the insurance policy under its
plain and ordinary meaning. Id. citing Wilson, 2005-Ohio-337, at 9, citations
omitted. When the contract is clear and unambiguous, the court “may look no
further than the four corners of the insurance policy to find Ee intent of the

parties.” Id. citations omitted. " An ambiguity exists “only when a provisionin a4
policy is susceptible of more than one reasonable interpretation.” Hacker v,

Dickman (1996), 75 Ohio St.3d 118, 119-120, 1996-Ohio-98, 661 N.E.2d 1005,
{f14} When the insurance contract is ambiguous, the court “may consider

extrinsic evidence to ascertain the parties’ intention.” McDaniel at Y33, citing

? In their reply brief, the appellants argue that Westfield asserted an argument in its brief which had not
been argued before the trial court. According to the appellants, Westfield argues that “only claims
occurring in the listed covered autos provide insurance coverage for the wrangful death™, however, the only
argumeirt before the trial court was the “other owned auto” exclusion. We disagree with the appellants’
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Westfield Ins. Co. v. Galatis, 100 Ohio St.3d 216, 797 N.E.2d 1256, at 112,
Ambiguities in an insurance policy must be interpreted against the insurer and in
favor of coverage for the inswred, Id., citations omitted, However, “[i]t is
axiomatic that this rule cannot be employed to create‘ambiguity where there is
none.” Hacker, 75 Ohio St.3d at 119-120, 661 N.E.2d 1003,

{415} Courts have found that an “other owned auto” exclusion in a
UM/UIM policy may preclude coverage for bodily injuries. See Blair v.
Cincinnati Insurance Company, 63 Ohio App.3d 81, 2005-Ohio-4323, 836 N.E.2d
607, Bailey v. Progressive Ins. Co., 6th Dist. No. H-03-043, 2004-QOhio-4853, In
addition, courts have held that “other owned auto” exclusions may in some
instances preclude coverage for wrongful death claims in the context of
commercial auto policies, See Yoder v. Progressive Corp., 11th Dist. No. 2005-G-
2633, 2006-Ohio-5191; See also Geren v. Westfield Ins. Co., 6th Dist. No. L-01-
1398, 2002—Ohio;1230 (“other owned vehicle eéxclusion™ precludéd coverage
under commercial auto policy for bodily injury),

{116} In Korlarczykv. State Farm Mutual Aut. Ins, Co., 6th Dist. No. L-03- '
1103, 2004-Ohio-3447, at 429, the Sixth District Court of Appeals found that the
“other owned auto” exclusion in the insurance policy did not preclude a mother’s

claim under the mother’s insurance policy as a result of her daughter’s wrongful

- contentiarthat a new argument was presented. Westfield's argument, before the trial court and this court,
is that the “other owned auto” exclusion limits coverage to vehicles listed in the policy.
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death. In that case, Michelle Kotlarcyzk was killed in an automobile accident
ﬁhile operating a vehicle that she owned but which was not listed in her mother’s
insurance policy. Id. at {6, 62. Michelle was an insured under .her mother’s
insurance policy because she resided with her mothcr: Id. at 62, The “other
owned auto” exclusion in that case provided that: “ ‘THERE IS NO COVERAGE:
* % * (2) FOR BODILY INJURY TO AN INS,URED: (a) WHILE OPERATING
OR OCCUPYING A MOTOR VEHICLE OWNED OR LEASED BY,
FURNISHED TO, OR AVAILABLE FOR THE REGULAR USE OF YOU,
YOUR SPOUSE, OR ANY RELATIVE IF IT IS NOT INSURED FOR THIS
COVERAGE UNDER THIS POLICY.” Id. at 60,

{17} In her dissent, Judge Lanzinger found that thel “ ‘other owned auto’
exclusion [was] plain” and that “the stated intent [was] to limit coverage to

vehicles specifically identified to the policy.” Id. at 61, (Lanzinger, J,

~dissenting.) We find Judge Lanzinger’s interpretation of the “other owned auto”

exclusion to be persuasive here,
{418} In this case, the insurance policy provides:
UNDERINSURED MOTORISTS COVERAGE

We will pay compensatory damages which an insured is legally
- entitled to recover from the owner or operator of an

underinsured motor vehicle because of bodily injury:

1, Sustained by an insured; and

2. Caused by an accident.

~»
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The owner’s or operator’s lability for these damages must arise
out of the ownership, maintenance or use of the underinsured

motor vehicle.
w R

(emphasis i original.) Significantly, the policy also includes an “other owned

auto” exclusion, which states:

We do not provide Uninsured Motorists Coverage or
Underinsured Motorists Coverage for bodily injury sustained by
an insured while operating, occupying, or when struck by, any
motor vehicle owned by or furnished or available for the regular
use of you or any family member which is not insured for this
coverage under this pelicy. This includes a trailer of any type

used with that vehicle.

(emphasis in original). The policy defines bodily li’ljlll‘jf as “bodily harm, sickness
or discases, including required care, loss of services and death resulting
therefrom,”

{19} We have carefully reviewed the terms of the ingurance policy at
_is_sl;e. A_nd_, Iik_e Judge Lgnzinger 1'”1_1 Kodar;.z_yk,__we_ﬁr;d the language of the “other
owned auto” exclusion is plain, The exclusion clearly indicates that the parties
intended the policy to limit coverage to the vehicles specifically covered undcr the
insﬁra.nce policy.

{420} At the time of the accident, Sam Tuohy was driving a Chevrolet
Blazer and he was listed as the title owner of the Chevrolet Blazer. Alva and
Melinda’s insurance policy did not list the Chevrolet Blazer as a covered

automgbile. In fact, Alva and Melinda’s insurance policy listed only two vehicles
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as covered vehicles under the insurance policy: a 2001 Pontiac Bonneville; and a
1979 Holiday Rambler.r Since the Chevrolet Blazer was not listed as a covered
vehicle under the policy and it was titled in Sam’s name, the “other owned auto”
exclusion applies. Thus, the insurance policy in this c'ase excludes coverage for
the appellants’ claims.

{921} Nevertheless, the apﬁellants argue thaj the language “because of
bodily injury” listed in the coverage portion of the insurance policy, and “for
bodily injury” used in the ‘;other owned auto” exclusion creates an ambiguity. As
a basis for this argument, the appellants pomt to the Tenth Appellate District’s
decisions in Hall v. Nationwide Mutual Fire Insurance, 10th Dist. No, 05AP-305,
2005-0Ohio-4572; Leonhard v. Motorists Mut. Ins. Co. (March 3, 1994), 10th Dist.
No. 93AP-449; Newsome v. Grange Mutual Casualty Company (February 23,
1993), 10th Dist. No. 92AP-1172, |

{922} In Hall, Christopher Hall died as the result of an automobile accident
which occurred while Hall was driving a vehicle not insured by the insurance
company, Hz.zll, 2005-Ohio-4572, at Y12, 4. The Tenth District found that the
insurance policy was ambiguous when the phrase “because of bodily injury” was
included in the coverage section, but “for bodily injury” was included in the policy
exclusions. Id. at 1[1[]3~18; Leankard, 10th Dist. No. 93AP-449; Newsome, 10th

- Dist, No. 92AP-1172. The court hsld that the phrase “for bodily injury” did not

)

10
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include an insured’s wrongful death claims, Id. at 14, citing Leornhard, 10th Dist.

No. 93AP-449, In addition, the Tenth District has stated:

* # % According to appellant, the clear and unambiguous
meaning of “for bodily injury” is the same as “because of bodily
injury.” We do not agree that this is a clear and unambiguous

matter. In all situations, the modifying language “for” and
“because of” cannot be interchanged without altering the
meaning of the concomitant language. In its own policy,
appellant has not been consistent with its cholee of language. In
the uninsured motorist coverage section, it used language
“becanse of bodily injury” while in the exclusion portion of the

policy, it used “for bodily injury.”

Newsome (February 23, 1993), 10th Dist. No. 92AP-1172 at *3; Hall, 2005-Ohio-
4572, at §13, citing Newsome,

{423} We disagree with the foregoing, non-precedentia_l authority. As
previcusly noted, an ambiguity exists “only when a provision in a policy is
susceptible of more than one reasonable interpretation.” Hacker, 75 Ohio St.3d
118, 119-120. We a;k:nowl_edgethat_thé insurance policy at issue includes
“because of bodily injury” in the coverage section and “for bodily injury” in the
policies exclusion. However we do not believe that the language in the pelicy is in

any way ambiguous. The insurance policy at issue defines bodily injury as

“bodily harm, sickness, or diseases, including required care, loss of services and

death resulting therefrom.” Because the definition includes “death resulting
therefrom,” there is no rational distinction between the phrases “for bodily injury”

- and “hecause of bodily injury.” The ekclusioneuy-- language used in the “other auto

11
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exclusion” can only reasonably be interpreted as limiting coverage to vehicles
specifically covered under the insurance policy.

{924} In short, we hold that the “other owned auto” exclusion listed in the
Westfield insurance policy clearly and unambiguously ﬁrecluded coverage of both
Alva and Melinda’s claims, individually, and the claim’s of Sam's estate.
Accordingly, we hold that the trial court did not err in granting summary judgment
to Westfield and in denying the appellants’ motion for summary judgment.

{925} Having found no error p;chdici_al to appellant herein, in the

particulars assigned and argued, we affirm the judgment of the trial court.
Judgment Affirmed.

ROGERS, P.J., concurs.
WILLAMOWSK], J, dissenting,

{126} WILLAMOWSKI, J. dissentsl. I must respectﬁ;lly dissent from the
majority’s holding. This case asks us to determine whether the Tuochys are entitled
to recover damages for the wrongful death of their son under the UM/UIM portion
of their insurance policy issued by Westfield, The Tuchys’ policy provides
UM/UIM coverage to an “insured * * * because of bodily injury.” The policy
defines “insured” as “you or any family member,” and “bodily injury” is deﬁneci

to include death, The decedent was the Tuchys’ son, who was living in their home

- -at-the-time he was killed in an automobile collision. Therefore, the decedent was

12
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an “insured” by definition. However, the policy centained an exclusion, which

stated:

We do mnot provide Uninsured Motorist Coverage or

Underinsured Motorist Coverage for bodily injury sustained by

an insured while operating, occupying, or when struck, by any

motor vehicle owned by * * * you or any family member which

is not insured for this coverage under this policy.

{427} Sam, an “insured,” was killed while operating his Chevrolet Blazer,
which was titled in his name and not a “covered vehicle” on the Tuchys’ policy
with Westfield. The majority’s holding finds the coverage language and the
exception language to be clear and unambiguous in preventing both the estate and
the Tuohys froﬁl recovering based on their separate and ﬁdependent claims.
However, I disagree and would follow the law established by other appeliate
districts in holding that the coverage language “because of bodily injury” is
ambiguous when read in pari materia with the exclusion, which precludes
coverage “for bodily injury.” I agree with the other appellate courts that the
phrase “be?:ause of bodily mjury” is not synonymous with the phrase “for bodily
injury.” The phrase “because of bodily injury” is more broad than the phrase “for
bodily injury” and would allow an insured to recover for the wrongful death of
another “insured” ﬁnder the policy. Brunn v. Motorists Mut. Ins. Co., 5" Dist.
2005 CA 022, 2006-Ohio-33; Hall v. Nationwide Mut. Fire Ins. Co., 10° Dist. No.
05AP-305, 2005—0hi0-4572', Aldric:é v, Pacific Indemn. Co., 7™ Dist. No. 02 CO

k)

13
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54, 2004-Ohio-1546; Kotlarczyk v. State Farm Mut. Auto. Ins. Co., 6™ Dist, No. L-
03-1103, 2004-Ohio-3447; Leonhard v. Motorists Mut. Ins. Co. (Mar. 3, 1994),

10™ Dist. No. 93AP-449; Newsome v. Grange Mut. Cas. Co. (Feb. 23, 1993), 10"

Dist. No. 92AP-1172,

{728} Because we must construe ambiguous terms in an insurance contract

strictly against the insurer, I would reverse the trial court’s decision and remand

this matter for additional proceedings,

r

14
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DEFIANCE COUNTY
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For the reasons stated in the opinion of this Court rendered herein, the
assignments of error are overruled, and it is the judgment and order of this Court"
that the judgment of the trial court is affirmed with costs to appellants for which
judgment is rendered and the cause is remanded to that court for execution.

It is further ordered that the Clerk of this Court certify a copy of this
judgiment to that court as the m.;:mdate prescribed by Appellate Rule 27 or by any
other provision of law, and also furnish a copy of any opinion filed concurently

herewith directly to the trial judge and parties of record.

(Willamowsld, J.,Hiss-:n'%;’/

| DATED: July 16, 2007 JUDGES




IN THE COURT OF APPEALS OF OHIO
SIXTH APPELLATE DISTRICT
LUCAS COUNTY

Fred L. Lager, Administrator of the Court of Appeals No. L-07-1022
Estate of Sara E. Lager, deceased
Trial Court No. CI05-1322

Appellee
V.

Ryan Miller-Gonzalez, et al.

Defendants
and
Nationwide Mutual Fire Insurance Co. DECISION AND JUDGMENT ENTRY
Appellant Decided: August 10, 2007
¥ ok ok ok ok
W. Randall Rock, for appellee.
Edward T. Mohler, for appellant.
% sk ok ok k
SINGER, J.

{9 1} Appellant brings this accelerated appeal from a summary judgment

awarded to a claimant for underinsured motorist coverage by the Lucas County Court of

Comimon Pleas.




{9 2} Sara E. Lager died from injuries she sustained in a 2003 collision while a
passenger in her own car. The accident was caused by the negligence of the driver of
Sara's car, Ryan Miller-Gonzalez.

{9 3} At the time of the accident, Sara Lager was insured by an auto policy issued
by Nationwide Property and Casualty Co. with uninsured/underinsured motorist
("UM/UIM") limits of $50,000 per person/$100,000 per occurrence. At the same time
her parents, Fred and Cathy Lager, were insured by an auto policy issued by appellant,
Nationwide Mutual Fire Insurance Co. This policy provided $300,000 per
person/$300,000 per occurrence UM/UIM coverage for the Lagers or a "relative.”

{9 4} Omn January 21, 2005, appelles, Fred L. Lagér as administrator of the estate
of Sara E. Lager, brought a wrongful death and survivorship suit against Miller-Gonzalez
and sought a declaration of UM/UIM coverage under the policies issued by Nationwide
Property and Casuaity Co. and appellant. Nationwide Property eventually agreed to pay
its policy limits as UIM co{zerage and was dismissed as a defendant.’

{95} On February 2, 2006, appellant moved for summary judgment, arguing that
by the terms of its policy issued to Fred and Cathy Lager, UM/UIM coverage for Sara
Lager was excluded by an "other owned auto" exclusion because her vehicle was not

listed as an insured vehicle on her parent's policy. Moreover, appellant asserted,

' Appellant represents that Miller-Gonzalez was also dismissed from the case, but
we find no dismissal in the record. This is nonetheless immaterial as the judgment
appealed from contained Civ.R. 54(B) language.




coverage was precluded because she was not a "relative" of her parents as defined in the
policy's UM/UIM provisions.

{9 6} Appellee responded with a memorandum in opposition and his own cross-
motion for summary judgment. In support of his cross-motion, appellee submittea |
affidavits and other documents tending to show that the 21-year-old Sara at the time of
her death was living in Toledo to aitend college, but maintained her permanent residence
at the Centerville, Ohio home of her parents. Thus, appellee contended, Sara was
covered under her parents' policy as a "relative:" which, in the language of the insurance
contract, included a blood relation, "* * * if under the age of 25 and unmarried, while
living temporarily outside your household."

{97} On April 13, 2006, the trial court denied appellant's motion for summary
judgment and granted appellee's. The court concluded that, on the undisputed facts
before the court, Sara Lager was a "relative" entitled to UM/UIM coverage under her
parents policy. With respect to the "other owned auto” exclusion that appellant asserted
excluded any coverage, following Hall v. Nationwide Mut. Fire Ins. Co., 10th Dist. No.
05AP305, 2005-0Ohio-4572, the court found the language of the exclusion ambiguous and
construed the policy in favor of coverage.

{9 8} On May 5, 2006, appeliant moved for relief from judgment/reconsideration
of the decision. On June 5, 2006, appellant moved to stay the effect of the summary

judgment until appellant could take the deposition of Ryan Miller-Gonzalez.




{9} On August 23, 2006, appellant filed the deposition of Miller-Gonzalez. In
his deposition, Miller-Gonzalez testified that at the time of the accident he was living
with Sara Lager, sharing financial responsibilities with her and that the two were making
plans to be married. Nevertheless, on September 26, 2006, the trial court denied
appellant’s Civ.R. 60(B)/reconsideration motion and found moot its motion for a stay.
The court later also found moot an appellee motion to strike the Miller-Gonzalez
deposition.

{9 10} From these judgments, appellant now brings its appeal. In three
assignments of error, appellant asserts that the trial court erred in (1) denying its
summary judgment motion; (2) granting appellee's motion for summary judgment; and,

(3) denying its motion for reconsideration.

{9 11} On review, appellate courts employ the same standard f01; summary
judgment as trial courts. Lorain Natl. Bank v. Saratoga Apts. (1989), 61 Ohio App.3d
127, 129. The motion may be granted only when it is demonstrated:

{9 12} "* * * (1) that there is no genuine issue as to any material fact; (2) that the
moving party is entitled to judgment as a matter of law; and (3) that reasonable minds can
come to but one conclusion, and that conclusion is adverse to the party against whom the
motion for summary judgment is made, who is entitled to have the evidence construed

most strongly in his favor." Harless v. Willis Day Warehousing Co. (1978), 54 Ohio

St.2d 64, 67, Civ.R. 56(C).




{4 13} When seeking summary _] udgment, a party must specifically delineate the
basts upon which the motion is brought, Mitseff v. Wheez’ér (1988), 38 Ohio St.3d 112,
syllabus, and 1dentify those portions of the record that demonstrate the absence of a
genuine issue of material fact. Dresher v. Burt (1996), 75 Ohio St.3d 280, 293. When a
properly supported motion for summary judgment is made, an adverse party may not rest
on mere allegations or denials in the pleading, but must respond with specific facts
showing that there is a genuine issue of material fact. Civ.R. 56(E); Riley v. Montgomery
(1984), 11 Ohio St.3d 75, 79. A "material" fact is one which would affect the outcome of
the suit under the applicable substantive law. Russell v. Interim Personnel, Inc. (1999),
135 Ohio App.3d 301, 304; Needham v. Provident Bank (1996), 110 Ohio App.3d 817,
826, citing Anderson v. Liberty Lobby, Inc. (1986), 477 U.S. 242, 248.

I. Coverage/Other Owned Auto Exclusion,

{§] 14} The policy of insurance issued by appellant to the Lagers contains the
following provision in its UM/UIM endorsement:

19 15} "We will pay compensatory damages, including derivative claims, that you
or a relative are legally entitled to recover from the owner or driver of an uninsured
motor vehicle under the tort law of the state where the motor vehicle accident occurred,
because of bodily injury suffered by you or a relative and resulting from the motor
vehicle accident. Damages must result from a motor vehicle accident arising out of the:

1. ownership; 2. maintenance; or 3. use; of the uninsured meotor vehicle." (Emphasis in

original.)




{4 16} As defined in the policy, an uninsured motor vehicle includes an
underinsured motor vehicle. "That is a moter vehicle for which bodily injury liability
coverage limits or other security or bonds are in effect; however, their total amount-
available for payment is less than the limits of this coverage." A "RELATIVE' means a
natural person who regularly lives in your household and who is related to you by blood,
marriage or adoption (including a ward or foster child). 'RELATIVE' includes such
person, if under the age of 25 and unmarried, while living temporarily outside your
household.”

{¥ 17} From the affidavit of appellee, undisputed at the time the cross-motions for
summary judgment became decisional, Sara satisfied the conditions of the policy for
coverage as a relative. She was under 25. She was temporarily residing outside her
parents' home while attending college. The $50,000 per person limit under her own
Nationwide Property insurance policy was less that the $300,000 per person limit in her
parents’ policy with appellant.

{9 18} Without conceding the coverage issue, appellant insists that, even assuming
there is coverage, recovery must be denied because of the policy's other-owned auto
exclusion. Under "Coverage Exclusions," the policy provides:

{9 19} "A. This coverage is not applied to anyone for bodily injury or derivative

claims:
(9203 " * *

{9 21} "3.While any insured operates or occupies a motor vehicle:




{€ 22} "a) owned by:

{9 23} "b) furnished to; or

{9 24} "c) available for the regular use of;

{9 25} "you or a relative, but not insured for auto liability coverage under this
policy. * * *"

{4 26} Appellant maintained that Sara Lager died of bodily injuries sustained in a
vehicle owned by her, but not insured under its policy. Consequently, appellant insists,
coverage for her was excluded.

{4 27} Appellee responded that Sara Lager's parents are legally entitled to recover
under Ohio tort law from an underinsured driver for the presumptive damages they
sustained as the result of Sara's death. See R.C. 2125.02(A). Such injuries, according to
appellee, are "because of” Sara's bodily injury, not "for" Sara's bodily injuries.
Appellant's policy coverage clause grants coverage "because of bodily injury * * #
suffered by you or a relative * * *." Consequently, appellee argued, coverage exists.
Since the parents' claim is for their own loss resulting "because of” Sara's death, not "for"
her death, appellee insisted, the exclusion does not apply.

{9 28} Followmg Hall, supra, the trial court found ambiguous the "because of" —
"for" discrepancies in the policy. Construing the language of the policy in favor of the
insured, see King v. Nationwide Ins. Co. (1988), 35 Ohio S§t.3d 208, syllabus, the court

concluded that coverage existed and appellee was entitled to judgment as a matter of law.




{97 29! On appeal, appellant contends that the trial court's reliance on Hall is
misplaced as that decision came from the Tenth District Court of Appeals and is not
binding on courts in this jurisdiction.

{9 30} While it is true that the decisions of other courts of appeals are not binding
on us, they do carry a substantial persnasive authority. Stapleton v. Holstein (1998), 131
Ohio App.3d 596, 598. Hall examined the exact same policy language applied in
circumstances materially the same as those presented here. The Hall court found this
language ambiguous. Hall at ¥ 18, discretionary appeal not accepted, 108 Ohio St.3d
1416, 2006-Ohio-179. We are persuad'ed that this is the proper interpretation of this
insurance contract.

{§ 31} Accordingly, the trial court properly denied appellant's motion for summary
judgment and did not err in granting appellee's motion for summary judgment.
Appellant's first and second assignments of error are not well-taken.

II. Relief from Judgment/Reconsideration

{9 32} In its remaining assignment of error, appellant asserts that the trial court
erred in denying its motion for relief from judgment or reconsideration.

{9 33} In their briefs, neither party addresses the relief from judgment question.
This is as well, as Civ.R. 60(B) applies to a "final judgment, order or proceeding." The
summary judgment here was interlocutory until Civ.R. 54(B) language was added well

after the decision about which appellant complains was entered.




{9 34} A motion for reconsideration after a final judgment is not recognized in the
Ohio Rules of Civil Procedure. Pitts v. Ohio Dept. of Transp. (1981), 67 Ohio St.2d 378,
paragraph two of the syllabus. Prior to a ruling becoming final, however, a trial court
may entertain a motion for reconsideration. Picciuto v. Lucas Cty. Bd. of Commrs.
(1990), 69 Ohio App.3d 789, 797. Whether to grant a motion for reconsideration rests
within the sound discretion of the court and will not be disturbed absent an abuse of
discretion. Id. An abuse of discretion is more than a mistake of law or an error of
judgment, the term connotes that the court's attitude is arbitrary, unreasonable or
unconscionable. Harman v. Baldwin, 107 Ohio St.3d 232, 235, 2005-Ohio-6264, 9 16.

{9 35} Appellant insists that we carefully examine the September 26, 2006 entry
denying its reconsideration motion. Appellant suggests that, because the entry did not
even mention the Miller-Gonzalez deposition, the court failed to consider this evidence.
What appellant fails to provide is authority that would necessitate the court considering
such a late filing, months after the cross-motions for summary judgment became
decisional.

{9 36} The trial court issued its judgment on the cross-motions for summary
judgment on April 12, 2006. On May 5, 2006, appellant moved for reconsideration,
premising its motion on what it asserted were cases undermining the court's reasoning in
granting summary judgment. On August 23, 2000, appellant filed the Miller-Gonzalez
deposition with a document captioned, "Notice of Filing by Nationwide Mutual Fire

Insurance Company." It is in this pleading only that appellant argues that the Miller-




Gonzales deposition demonstrates that Sara Lager was not a "relative” within the
meaning of the policy.

{9 37} After a case has been set for pretrial or trial, a motion for summary
Jjudgment may be made only with leave of the court. Civ.R. 56(B). Civ.R. 56(C) directs,
in part, "* * * Summary judgment shall be rendered forthwith if the pleadings,
depositions, answers to interrogatories, written admissions, aftidavits, transcripts of
evidence, and written stipulations of fact, if any, timely filed in the action, show that there
1s no genuine issue as to any material fact and that the moving party is entitled to
judgment as a matter of law. No evidence or stipulation may be considered except as
stated in this rule." (Emphasis added.) Civ.R. 56(E) provides that, "[t]he court may
permit affidavits to be supplemented or opposed by depositions or by further affidavits.

* % %" The trial court has discretion as to whether accept or reject consideration of late
filed affidavits or depositions. Smitley v. Smiz‘h‘ {Mar. 8, 1988), 4th Dist. No. 455.

{9] 38} The deposition appellant insists should have been considered was filed well
out of rule and we find no indication in the record to suggest that appellant sought the
court's permission for such untimely filing. Consequently, we cannot say that the court
abused it's discretion in failing to consider the deposition or denying appellant's motion
for reconsideration. Accordingly, appellant's third assignment of error is not well-taken.

{9 39} On consideration whereof, the judgment of the Lucas County Court of

Common Pleas is affirmed. Appellant is ordered to pay the costs of this appeal pursuant

10.




to App.R. 24. Judgment for the clerk's expense meurred in preparation of the record, fees

allowed by law, and the fee for filing the appeal is awarded to Lucas County.

JUDGMENT AFFIRMED.

A certified copy of this entry shall constitute the mandate pursuant to App.R. 27.
See, also, 6th Dist.Loc.App.R. 4.

Mark L. Pietirvkowski, P.J.

JUDGE
Arlene Stnger, J.
William J. Skow. J. JUDGE
CONCUR.

JUDGE

This decision 1s subject to further editing by the Supreme Court of
Ohio's Reporter of Decisions. Parties interested in viewing the final reported
version are advised to visit the Ohio Supreme Court's web site at:
http://www sconet.state.oh.us/rod/newpdf/?source==6.
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This matter is before the court on the motion of appellant, P'&ationwide Mutual Fire
|
Insurance Co., to certify a conflict, !

Section 3(B)(4), Article IV of the Ohio Constitution requires that when a court of

appeals finds itself in conflict with another court of appeals on the Fsame question of law,

that cour! must certify its decision and the record of the matter to the Supreme Court of
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Ohio for a resolution of the question. Whitelock v. Gilbane Rlg. Co. (1993). 66 Ohio

St.3d 594, 596.

In the principal case. following Ha/l v. Nationwide Mut. Fire ins. Co., 10th Dist.
No. 05AP303, 2005-Ohio-4572, § 18, discretionary appeal not accepted, 108 Ohio St.2d
1416, 2006-Ohio~179, we held that the phrases "because of bodily injury” in the coverage
clause of appellant's policy and "for bodily injury” in a coverage exclusion clause of the
same policy constituted an ambiguity under the facts of the case. Lager v. Gonzalez, 6th
Dist. No, L-07-1022, 2007-Ohio-4094, ¥ 30.-

In its motion to certify, appellant suggests that this case conflicts with the deciston
of the Third District in Tuohy v. Taylor, 3d Dist. No, 4-06-23, 2007-0Ohio-3597. Tuohy
also was determined on an analysis of possible ambiguity from the use of the words "for"
and "because" in coverage and exclusion clauses, with a conclusion different than that
obtained in the principal case or in Hall, %

Appellee asserts in his memorandum in opposition to certification, however, that
the Tuohy policy is distinguishable from the one at issue here in that the Westfield policy
in 7uohy defined "bodily injury” as "bodily harm, sickness, or diseases, including
required care, [0ss of services and death resulting therefrom.” Juohy at § 23. The Tuoky
court found that the phrase "death resulting therefrom" rendered the phrases without
"rational distinction." Id. Appellant's policy does not contain the phrase "death resulting

therefrom,” consequently, appeliee argues, these cases are not in direct conflict so

certification should be denied.

f"d




Moreover, appellee asserts, neither this case nor the others which have found

ambiguity in this language, have held that the "because” = "for” clauses create a per se.

amnbiguity. For this reason, according to appelice, there should be no conflict because
each case relies on its own facts.

The policy at issue defines "bodily injury" as, "* * * a) physical injury;

b) sickness; ¢) disease; or d) resultant death; of any person which results directly from a
motor vehicle accident." In our view "resultant death” and "death resulting therefrom"”
are not materially distinguishable.

All cases rely on their facts. The question is whether the facts between cases are
sufficiently dif.‘ferent so as to affect the application of the law. Twohy was a statutory
wrongful death claim for underinsured motorists insurance by a decedent’s parents
against their own insurer. The decedent was in his own vehicle which was not insured on
his parent's policy. As we have discussed, the language of the Tuohy policy was
materially the same as that at issuc here. Twohy, thus, is not materially distinguishable
{rom this case.

On consideration, we conclude that our decigion in Lager v. Gonzalez, 6th Dist.
No. L-07-1022, 2007-Ohic- 4094, the decision of the Tenth District in Nall v. Nationwide
Mut. Fire Ins. Co., 10th Dist. No. 05AP-305, 2005-Ohio-4572, 9 18, and Brunn v.
Motorist Mut. Ins. Co., S5th Dist. No. 2005 CA 022, 2006-0hio-33, ¥ 30, conflict with that

of the Third District in Tuoky v, Taylor, 3d Dist. No. 4-06-23, 2007-Ohio-3597. Finding

i ST
4
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such conflict we certify the record in this matter to the Supreme Court of Ohio for review

and final determination.

The issue presented Is whether, in a claim for statutory wrongfu! death damages |
against a claimant's undeninsured motorists coverage, armbiguity exists n the insurance
contract when the policy grants coverage for damages sustained "because of bodity

injury,” yet under an other-owned auto exclusion bars coverage for damages by the less

nclusive "for bodily injury.”

ark L. Pietrvkowski, P.J.
~

Arlene Singer, I

William J. Skow, 1.
CONCUR.
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