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I. Introduction

Defendant-Appellant Gerald Hand respectfully requests that his appeal, captioned State v.

Hand, Ohio Supreme Court No. 2003-1325, Delaware County Court of Common Pleas No. 02CRI-

08-366, be reopened on the basis that he received ineffective assistance of appellate counsel. While

this motion is being filed outside the 90-day deadline contained in Sup. Ct. R. XI(5)(A), Hand can

demonstrate good cause for his late filing.

Hand alleges three important assignments of error that should have been raised by appellate

counsel, but were not: 1) whether the death penalty specifications related to the murder of Hand's

Grst wife were barred by the doctrine of collateral estoppel; 2) whether trial counsel were ineffective

for failing to object to questions, testimony, and evidence regarding Hand's bankruptcy attorney on

the grounds of attorney-client privilege; and 3) whether the trial court erred in denying Hand's

motion to dismiss the specifications relating to the murders of Hand's first two wives under Evid.

R. 404(b). Hand supports his request for reopening with the sworn affidavit of his current counsel,

as well as the appellate brief filed by his previous counsel. See Affidavit of Jennifer M. Kinsley'-r

(attached as Exhibit A); Appellant's Brief (attached as Exhibit B).

II. Statement of Facts

In 2002 and 2003, Gerald Hand was charged in Delaware County with 6 felonies: 1) the

aggravated murder of his wife, Jill Hand, with course of conduct and firearm specifications; 2) the

aggravated murder of his friend and alleged co-conspirator, Lonnie Welch, with course of conduct,

escaping apprehension, victim was a witness, and firearm specifications; 3) conspiracy to commit

'This affidavit is intended to serve as the swom statement required by Sup. Ct. R.
XI(5)(B)(4).
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the murder of Jill Hand with a firearm specification; 4) conspiracy to commit the aggravated murder

of Jill Hand with a firearm specification, filed under a separate section of the Ohio Revised Code;

5) an identical consolidated count of conspiracy; and 6) escape. Several of the specifications alleged

that I-Iand and Welch had conspired to kill I-Iand's first two wives in the 1970s, and that Hand

subsequently killed Welch in 2002 to silence him from testifying about their deaths.

Hand was tried by a jury commencing on May 1, 2003 and was subsequently convicted of

all counts and all specifications against him. Following an abbreviated sentencing hearing at which

his defense counsel waived closing argument, the jury sentenced Iland to death. Hand timely

challenged his convictions and sentence before this Court, alleging a variety of constitutional and

evidentiary errors at his capital trial. In a lengthy opinion, the Court upheld Hand's convictions and

death sentence. See State v. Hand (2006), 107 Ohio St.3d 378, 840 N.E.2d 151.

At trial, Hand's attorneys pursued a unique theory involving the Ohio Court of Claims and

collateral estoppel. At the close of the State's case, they moved to disiniss several of the death

penalty specifications on the grounds that the court of claims' finding that Hand had not been

involved in the murder of his first wife precluded the government from taking a contrary position

at trial. (T.p. 3294-95.) The trial court denied the motion and allowed the specifications to be

presented to the jury despite the court of claims' finding. Inexplicably, however, Hand's appellate

attorneys did not appeal the trial court's ruling in his direct appeal. Hand, 107 Ohio St.3d 378, 840

N.E.2d 151.

Hand also filed a tiinely petition for post-conviction relief with the trial court, raising. inter

alia, signilicant Brady and pre-trial publicity issues. State v. Hand (April 21, 2006), Delaware App.

No. 05CAA060040, 2006 WL 1063758, unreported. Hand's post-conviction attorneys also filed a
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Motion to Reopen his appeal in this Court on the grounds that his appellate attomeys had

inadequately represented him. However, on both his direct appeal and state post-conviction

proceeding, Hand was represented by attorneys from the Ohio Public Defender's Office presumably

conflicted from fully exploring his ineffective assistance of counsel claims. Hand's appellate

attorneys failed to raise a number ofnieritorious issues on appeal entitling him to a new direct appeal

proceeding.

III. Hand Can De>tnonstrate Good Cause For Filing This Motion Out Of Time.

As noted above, Hand was represented by attorneys from the same office on appeal and in

post-conviction. In Ohio, similarity of the defense and appellate teams can serve as good cause for

failing to raise ineffective assistance of counsel and other issues. See, e.g., State v. Carter (1973),

36 Ohio Misc. 170,173, 304 N.E.2d 415,417-18; see also Combs v. Coy(e (C.A. 6,2000), 205 F.3d

269, 276 ("The State acknowledges that counsel cannot be expected to raise his own ineffectiveness.

.."). While it is true that merely being employed by the same public entity does not automatically

impute a conflict to individual attorneys, there is ample evidence in this case that Hand's appellate

and post-conviction attorneys worked in concert on his case and therefore would have been unable

to recognize ineffective assistance rendered by the other. See Kinsley Aff., ¶ 9; see also State v.

Lentz (1994), 70 Ohio St.3d 527, 530-3I, 639 N.E.2d 784, 786 (discussing circumstances under

which parallel representation by attorneys from the Ohio Public Defender's Office constitutes a

conflict of interests). Hand can therefore demonstrate good cause for his failure to file this motion

within the 90-day timeline specified in Sup. Ct. R. XI(5)(A).

An additional issue must be addressed here. Despite their inability to fully recognize the

ineffectiveness of their fellow public defenders, Hand's post-conviction counsel did previously file
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a motion to reopen this appeal on the basis of ineffective assistance of counsel on appeal. This Court

has previously denounced the filing of subsequent motions to reopen, such as this one, but under

vastly different circumstances from those present here. See State v. Cooey (2003), 99 Ohio St.3d

345, 792 N.E.2d 720. In Cooey, the defendant had been represented by different attorneys at trial

and on appeal and had previously raised, and lost on the merits, appellate ineffectiveness in state

post-conviction and federal habeas proceedings. Id. at 345, 792 N.E.2d at 721. Neither of these

circumstances is present here. Unlike Cooey, Hand was represented by attomeys froin the Ohio

Public Defender until the recent appointment of the undersigned as federal habeas counsel. Also

unlike Cooey, Hand did not raise appellate ineffectiveness in his post-conviction petition and has not

yet obtained a ruling on the merits of his federal habeas petition. Cooey is therefore inapplicable and

Hand is not barred from filing a successive motion to reopen his appeal.

IV. Hand's Appellate Counsel Were Ineffective For Failing To Raise Meritorious
Issues On Appeal.

Like all capital appellants, Hand had an appeal of right to this Court. Ohio Const. Art. IV,

§ 2; R.C. 2929.05(A). Under Evitts v. Lucey (1985), 469 U.S. 387, an appeal of right "trigger[s] the

right to counsel" and the concomitant right to the effective assistance of appellate counsel. Id. at

402, 401 (citations omitted). Counsel must exercise reasonable professional judgment in presenting

the appeal. See Jones v. Barnes (1983), 463 U.S. 745, 751. To that end, appellate counsel must act

as an advocate and support the cause of his client to the best of his ability. See, e.g., Penson v.

Ohio (1989), 488 U.S. 75; Anders v. California (1967), 386 U.S. 738. The failure to present a

meritorious issue for review constitutes the ineffective assistance of appellate counsel. See, e.g.,
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Matire v. Wainwright (C.A. 11, 1987), 811 F.2d 1430; Peoples v. Bowen (C.A. 11, 1986), 791 F.2d

861.

Here, Hand's appellate counsel failed to present three significant and meritorious issues in

his direct appeal to this Court. Each of these issues will be briefly discussed below. In the event the

Court grants Hand's motion to reopen, Hand requests the opportunity to supplement his arguments

with an additional brief explaining the issues more fully.

A. The death penalty specifications relating to the murdcr of Hand's
first wife were barred by the doctrine of collateral estoppel.

The doctrine of collateral estoppel precludes a party from attempting to relitigate issues of

fact that werc resolved against it in prior litigation. See, e.g., Goodson v. McDonough Power Equip.,

Inc. (1983), 2 Ohio St.3d 193,443 N.E.2d 978. Although first developed in civil litigation, collateral

estoppel has bccn an established rule of federal criminal law for nearly eighty years. See Ashe v.

Swenson (1970), 397 U.S. 436, 445-446; see also State v. Lovejoy (1997), 79 Ohio St.3d 440, 683

N.E.2d 1112. The United States Supreme Court mandates two inquiries in determining whether the

doctrine of collateral estoppel applies in criminal cases: "First, what facts were necessarily

determined in the first trial?...Second, has the government in a subsequent trial tried to re-litigate

facts necessarily established against it in the first trial?" United States v. Mock (C.A.5, 1979), 604

F.2d 341, 343, citing Ashe, 397 U.S. at 443. In deciding a motion to bar prosecution on the basis of

collateral estoppel, a court must consider: 1) whether a final judgment had been rendered in the first

proceeding; 2) whether there are issues present in both proceedings which are sufficiently similar

and sufficiently material; 3) whether, after an examination of the record ofthe initial proceeding the

issues were actually litigated in the first case; 4) whether, after an examination of the record of the
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first proceeding, the issues were necessarily decided in the first case; and 5) whether there is privity

between the parties in both proceedings. See Goodson, 2 Ohio St.3d 193, 443 N.E.2d 978; Howell

v. Richardson (1989), 45 Ohio St.3d 365, 544 N.E.2d 878.

Application of these factors to this case indicates that the state was estopped from pursuing

the theory, and the death penalty specifications predicated on the theory, that Hand was responsible

for the death of his first wife. After Donna's death in 1977, Hand applied for compensation from

the Ohio victim's fund. (T.p. 1320-22.) As part of its inquiry, the Ohio Court of Claims considered

and rejected the notion that Hand was involved in Donna's murder. See Opinion, p. 3 (attached as

Exhibit C)?' The issue of Hand's culpability in the killing - the identical issue to that raised in the

death penalty specifications at Hand's trial - was therefore litigated and resolved in Hand's favor

in the court of claims proceeding. Because the State was a party to both actions, collateral estoppel

barred the State from retrying the factual question of whether IIand was responsible for Donna's

death. See Mock, 604 F.2d at 343.

Hand's trial counsel recognized and raised the collateral estoppel issue at trial, arguing that

the death penalty specifications should be dismissed under Crim. R. 29. (T.p. 3294-95.)

Inexplicably, however, Hand's appellate counsel did not pursue this issue on appeal. See Appellant's

Brief (attached as Exhibit B). Given the strong case law in support of applying collateral estoppel

to criminal cases, and the fact that Hand's trial counsel had preserved the issue for appeal, I-Iand's

attorneys were ineffective for failing to raise the issue before this Court. This failure was significant,

because any error in the calculus of aggravating and mitigating factors commands a fresh reweighing

2The Court of Claims opinion was marked as State's Exhibit 45 and admitted at trial. (T.p.

1319.)
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and therefore a new sentencing hearing. See Clemons v. Mississippi (1990), 494 U.S. 738. Hand's

appeal should accordingly be reopened to address this issue.

B. The trial court erred in denying Hand's motion to dismiss the
specifications regarding the murders of Hand's first two wives on
Rvid. R. 404(B) grounds.

Evid. R. 404(B) precludes the introduction of the defendant's prior wrongful acts in order

to demonstrate that he acted similarly with respect to the crime in question. l.Jnderlying the rule is

the recognition that a defendant should not be convicted based upon other criminal aetivitv and that

such evidence, when admitted to impugn the defendant's character, is inherently prejudicial. See

Old Chief v. United States (1997), 519 U.S. 172, 181-82; Michelson v. United States (1948), 335

U.S. 469,475-476 ("The overriding policy ofexcluding such evidence, despite its admitted probative

value, is the practical experience that its disallowance tends to prevent confi-ision of issues, unfair

surprise and undue prejudice."). While the rule contains a list of exceptions to its basic principle,

allowing evidence of prior wrongful activity to be admitted to prove intent or motive, "[tJhe

exceptions allowing the evidence `must be construed against admissibility, and the standard for

determining admissibility of such evidence is strict. "' State v. Conway (2006), 109 Ohio St.3d 412,

423, 848 N.E.2d 810, 824, citing State v. Broom (1988), 40 Ohio St.3d 277, 533 N.E.2d 682,

syllabus.

Hand's defense counsel filed a pretrial motion to dismiss the death penalty specifications

alleging that he killed Welch in order to prevent him from testifying as to the conspiracy between

Hand and Welch to kill Hand's first two wives. (Pretrial T.p. 36-38). As grounds for the motion,

Hand's attomeys relied in large part on Evid. R. 404(B) and the prohibition against introducing prior

wrongfi.il activity to prove a defendant's character. (Id.). Central to the argument were two key
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observations: 1) Hand was not directly charged with the murders of his first two wives, but was

instead charged with killing Lonnie Welch to prohibit him from testifying that Hand was involved

in the crimes; and 2) there was no evidence to support the notion that Welch killed Hand's wives or

that he intended to testify about Hand's role in any pending criminal proceeding. (Pretrial T.p. 36-

37). Absent evidence of a pending case against Hand in which Welch would be a witness, there was

no basis for the State's theory that I-Iand killed Welch to prevent him from testifying, and therefore

no basis to admit the prior murders other than to suggest that Hand killed Jill in 2002. (Id. at 39, 42-

43). Stated more succinctly, because there was no evidence ofmotive, intent, or plan, the State could

only have pursued the specifications premised on Hand's involvement in the 1977 and 1979 crimes

to prejudiec the jury's view of Hand's character. This was prohibited under Evid. R. 404(b) and

Hand's motion to disniiss should have been granted by the trial court. The failure of Hand's

appellate counsel to raise this issue therefore constitutes ineffective assistance.

C. 'I'rial counsel provided ineffective assistance in failing to object
to privileged testimony regarding Hand's bankruptcy attorney.

Communications between an attomey and client are privileged. Communications between

an attorney and potential client also give rise to an attorney-client relationship and are privileged.

Taylor v. Sheldon (1961), 172 Ohio St. 118, 121, 173 N.E.2d 892, 895. A prosecutor is precluded

from intentionally intruding into this attorney-client relationship and his failure to respect the

privilege may violate a defendant's constitutional right to a fair trial under the Ohio and U.S.

Constitutions. See Shillinger v. Hayworth (C.A. 10, 1995), 70 F_3d 1132, 1142. Failure ofdefense

counsel to object to the admission of evidence protected by the attomey-client privilege gives rise

to a claim for ineffective assistance of counsel where the failure causes substantial prejudice to the
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defendant. See United States v. Otero (C.A. 3, Sept. 12, 2007), 2007 WL 2610412. The admission

of evidence in violation of the attorney-client privilege may serve as grounds for reversal. United

States v. Mett (C.A. 9, 1999), 178 F.3d 1058.

The State's lead theory at trial was that Hand's sole motive for killing his fourth wife, Jill,

was financial. (T.p. 951, 3585-93). The State asserted murder was Hand's only option for

extinguishing his mounting debt because Hand was ineligible for bankruptcy. Id. In an effort to

demonstrate that Hand knew he was ineligible for bankruptcy prior to the murder, the State during

its cross-examination of Hand improperly admitted into evidence privileged communications

between Hand and his bankruptcy attorney and improperly elicited testimony from Hand relaying

communications between him his bankruptcy counsel. (T.p. 3530-3531). Defense coumsel also

stipulated to matters relating to scheduled meetings between Hand and his bankruptcy counsel

without asserting the attorney-client privilege. (T.p. 1470). This was the sole evidence the State

admitted to demonstrate Hand's purported knowledge of his ineligibility for bankruptcy. Despite

this clear invasion of the attorney-client privilege, defense counsel never objected to admission of

the privileged correspondence. (T.p. 3530). Nor did defense counsel object to the proposed

stipulation or to the State's questioning of Hand as to whether he had been told by bankruptcy

counsel that he was ineligible for bankruptcy. (T.p. 3531).

Defense counsel's failure to object to admission of the privileged communications had

devastating consequences for Hand because it served to strengthen the State's case that Hand knew

he was ineligible for bankruptcy prior to Jill's death and therefore had a financial motive to commit

the murder. Given this prejudice, Hand's appellate attomeys should have raised this issue on direct

appeal.

M0130058.1 9



V. Conclusion

For the foregoing reasons, Defendant-Appellant Gerald Hand received ineffective assistance

on his direct appeal to this Court and his appeal should therefore be reopened. In addition, if the

Court grants Hand's motion and reopens the appeal, Hand requests the opportunity to present new

and more detailed briefs on the issues appellate counsel failed to raise in Hand's direct appeal.

Respectfully submitted,
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1;XHIDIT A

1N'I'HE OI-IIO SUPREME COURT

STATE OF OHIO, . C'ase No. 2003-1325

I'laintilLAppellee, On Appeal from the Deeisiori of
the Delaware County Court of
Cotnmon Pleas,
Case No. 02CRI-08-366

GFRAI.D HAND,

Defendant-Appellant.

AFFIDAVIT OF JENNIFER M. KINSLEY

Comes now Affiant, Jennifer M. Kinsley, being duly sworn and cautioned and hereby states

under oath as follows:

1 I, JenniferM. Kinsley, am an attorney licensed to practice law in the State of Ohio.

I am presently employed as an associate with the firm of Sirkin Pinales & Schwartz LLP in

Cincinnati. Ohio.

2. Alomywith Ralph Kohnen and 7eanne Cors of Taft, Stettinius & Hollister,l pi-esently

represent De'fen<lant-Appe.llant Gerald 1-Iand with regard to his Motion to Reopen based on

ineffective assistance of appellate coutkel. 1 was appointed in that capacity by the Ullited States

Di stri ct Court for the Southern Distti ct of Ohio in March 2007. I h ad no prior i-esponsibi l i t i es with

regard to Mr. Hand.

3. Hand was represented in his direct appeal by Stephen A. Ferrell, Pamela J. ftude-

Smithers, anct Wencii Dotson of the Ohio Ptiblie De[encler's Office. On state post-conviction and

appeat, Stisan M. Roche and Veronica N. Bermu. also of the Oliio Public Defendet's Office.



4. In conjunetion with my representation of?lr. Iland, I liave reviewed the appellate

record filed with this Court in Appeal No. 2003-1325. This includes the brief filed bv Mr- I-land's-

appellate counsel, as well as this Court's decision upholding his convictions and death sentence.

5. In reviewing the record, I (iiscovered that Mr. 1-land's appellate counset ha(l not

challenged his convictions on three grounds I believed to be meritorious: 1) whether the death

penalty specifications related to the murders of I-Iand's first wife were barred by the doctrine of

collateral estoppel; 2) whether trial counsel were ineffective for failing to object to questions and

testimony regarding I-iartd's bankruptcy attotney on the grounds of attorney-client privilege; and 3)

the tailure to challenge the trial cottrt's t-.iling denying Hand's motion to (1isntiss the specitications

relating to the nrurder of I-taixl's first two w,ives.

6. It i s myprofessional opini on, after researahing the issues, thatthe failure to raise such

challenges prejudiced Mr. Hand in his appeal to this Couti.

7. Had the issues ident.i}ied in paragraph 5 been raised and granted on direct appeal, it

is my belief that Mr. Hand's convictions andlor death sentence would have been reversed. As such.

Hvul can establish the prejudice necessaty to sustain an ineffective assistance claim unc&ric•hland

r. Washington (1984), 466 U.S. 668.

R- In addition to reviewing the appellate record in this case, I have also reviewed the

post-couviction files froni Iland's trial, appeal to the Fifth District Court ofAppeals, and subsequent

appeal to this C-ourt.

9. 'I'liere are numerous ctocuments, including letters, rnctnoranda, notes, erid email

me<sages, contained in both the dii-ect appeal files and the post-conviction files that indicate that

Hand's direct appeal attorneys and post-conviction attorneys were working together and coordinating



all aspects of his case. There was extensive communication between the two sets of attorneys, who

were workina in the .same offi ce at the same tirne.

FURTHER AFFIANT SAYI:TH NAUGHT.

' JE; IFER 1' KINS° F.Y ,

SIATL- OF OHIO
SS:

CDUNTY OF HAMILTON

Sworn to aud subscribed before me on the 20`F day of SePtember, 2007.

NOTAII^ PUBLIC
. ^=
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STATRMENT Olr 7'11E CASk;

On Januarv 15, 2002. Jill Hand was murdered in her liome in Delaware, Ohio.

Subsequently, her husband, Gerald Hand was arrested and indicted on the following six counts:

Count One: O.R.C. § 2903.01(A) Aggravated Murder of Jill J- Hand; with two

specifications O.R.C. § 2929.04(A)(5) course of conduct, anc] O.R.C. § 2941.145 firearm.

Count Two: O.R.C. § 2903.01(A) Aggt-aaated lvlurder of Walter "Lonnie" Welch; with

seven specifications: O-R.C. § 2929.04(A)(5) course of conduct; O.R.C. § 2929.04(A)(3)

escapitig apprehension for complicity in the murder of Donna Hand; O.R.C. § 2929.04(A)(3)

escaping apprehension for complicity in the murder of Lori Hand: O.R.C. § 2929.04(A)(3)

escaping apprehension for the murder of Jill Hand; O.R.C. `;j 2929.04)(A)(8) victim was witness

to murder of Donna Hand; O.R.C. § 2929.04)(A)(8) victim was witness to murder of Lori Hand;

and an O.R.C. § 2941.145 firearm specification.

Count Three: O.R.C. § 2923.01(A)(1) Conspiracy to commit aggravated murder of.lill J.

Hand; with a f7rearm specification.

Count Four Q.R.C. § 2923.01(A)(2) Conspiracy to commit aggravated mutder of Jill J.

Hand; with a t7rearin specification.

Count Five: O.R.C. § 2923_01(A)(2) Conspi.racv to commit aggravated murder of Jill J.

Hand; with a Grearm specification (indicted in Case No. 03CR-1-O1-014 and later consolidated).

Cgunt Six O.R.C. § 2921.34(A)(1) Escape (indicted in Case No. 02CR-I-12-643 and later

consolidated).

Jury selection beaan on ?v9av 1, 2003. The trial began on iv9ay S. 2003 and on May 30,

2003 the jurv found I-land guilty on all six counts and related specifications. For purposes of

mitigation the specifications were tnerged into tw•o ageravating chrumstanees: (1) course of
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conduct undcr count one; and (2) pu pose to escape detection, apprehension, trial, or punishment

for Defendant's complicity in the murders of Lori Hand and Donna Hand and the murder of Jill

J. Hand under count two. (Entry at Docket No. 479). T'he mitigation hearing took place on Jtme

4, 2003. On that same dav, the jury returned a verdict of dcath. (Tr. 3940).

On June 16 2003_ the trial court sentenced fland to death for counts oaie and two. In

addition, the trial eourt sentenced Hand to three years on the firearm specitication attached to

count two. and three years for the escape charge in eount six. No sentence was imposed on

counts three, four, and five, pursnant to O.R.C. § 2923.01(G). (Entry at Docket No. 477).

The Office of the Ohio Publie Defender (OPD) was appointed to FIand's appeal. (Entry at

Docket No. 487). Hand filed motions to supplernent the record and to unseal portions of the

record. On April 19, 2004 this Court granted those motions and ordered the record to be

supplemented with all juror questionnaires; transcripts of all pretrial hearings and confcrences;

state exhibits 269 and 280; and transcripts of the grand juty testimony of Kenneth Grimes,

Gerald Hand, and Shannon Welch by May 10, 2004.

Hand is now before this Court on his appeal as of tight.

SI'ATEMIsNT OF F:A(:TS

On March 25, 1976. Gerald Hand's first wife, Dom7a Hand, was found dead in the

basement of her house. (Tr. 2960). The cause of death was later determined to be strangulation.

(Tr. 2971). The house was ransacked, but there was no sign of forced entry. ("Tr. 2138-39). No

charges were filed aeainst Ilatid or Welch in connection with Donna Hand. Hand received

money froni insurance policies and crime finids for the death of Donna Hand. (L'. 1281, 1316).

On Scptenrber 9, 1979, Hand's seeonct wife. Lori Hand was found dead in the basement

of her house. (Pr. 3662). The cause of death Nk•as later dctcrntined to be gunshot and



strangulation. ("hr. 2354). The house was ransacked, but there was no sign of forced entry. (Tr.

2064-65). The killer of Lori Hand also stole her vehicle, whieh police later recovered. (fr.

2070). Police found a pair of bloody gloves near the crime scene. (Tr. 2077). The gloves were

found to lrave Lori H<md's DNA an(i another source of DINA,_ however, this other source did not

match Welch or Hand. (Tr. 3179). A long blond hair found on Lori Hand's body was never

identified. (Tr. 3208). At the titne of Lori's death, Hand was spending the day with Lori's

brother because Lori and her mother were supposed to be preparing the house for a wedding

shower for a cousin. (Tr. 2164). No charges were filed against Hand or Welch in connection

with Lori Hand's death. I-Iand did not file an application to the victim of crimes fund to receive

money, although he filed a claim on behalf of his son, which was rejected because it was filed

late. Hand did receive money frotn a life insurance policy for the death of Lori Hand. (Tr. 1303.

3656).

Hand tnarried and divorced his third wife (ilenna in the I980's. (Tr. 3452-53). Hand

then married his fourth wife. Jill J. Hand. on October 20, 1992. (Tr. 3458). "I1tey residecf in Ji1l's

home in Delaware County. (Tr. 1867).

Since the 1970's. Hand had been involved in questionable financial practices which

included his radiator business, real estate, an(I credit cards. (Tr. 3427). Durine his marriage to

Jill, Hand had various life insurance policies on numerous credit cards. (Tr. 3658-9). Hand had

been paying down the balances of these credit cards, at the request of his wife Jill, and had sold

his real estate and had paid the money towards his outstanding balances. ('Pr. 1876). At the timc

of the crintc. Hand still had outstanding balances on various credit cards and many liad recently

been discontinued. \umerous witnessec_ testitied at trial to Hand's financial practices and

history. (Tr.978, 992. 1011, 1022, 1046. 1093. 1103. 1114. 1129, 1151 1165, 1187, 1206. 125.



1236_ 1241, 1251, 1262, 1268, 1278. 1281, 1287, 1303, 1328, 1343, 13567 1350, 1390, 1471,

1481, 1487, 1493, 3223. 3234). At the time of the crime, 1-Iand closed his radiator business and

was workine as a security guard. ('Ir. 1560, 3467).

Gerald fland and Lonnie Welch had known each other since the late 1960's. (Tr. 3652).

They tnet at mechanics school, and Welch later worked for Iland at his radiator shop in

Columbus, Ohio. (Tr. 3400, 3432). Welch worked for Hand at his radiator shop through much of

the 1980`s. (Tr. 2440, 2694-95). Welch and Hancl had a falling out due to Welch's dntg

acldictions and theft of items fiom Hand's business. (Tr. 3472-73). Hand fired Welch in the earlv

1990's. (Tr. 2408). Welch v^as never known to possess large amounts of money, and was

known to have a drug abuse problem. (fr. 3651).

I.n December, 2001, Welch was incarcerated on unrelated charges of theft. (Tr. 3654).

After his incarceration. Welch's niece, Stacy Edwards, approached Hand at his job asking Iland

to give the faniily ntoney for tA%elch's bail. (Tr. 2784). Hand refused. (Tr. 2785). No bond was

posted, but Welch was later released from jail on January 3, 2003. (Tr. 2703).

On January, 15, 2002. Welch traveled to Hand's house. Welch arrived sometime between

6:45 p.m., when ]land arrived home frotn work, and 7:15 p.m., the time.of the 911 phone call

placed by Hand. (Tr. 1406, 1579)_ In that 911 call, Hand stated someone bad broken inito his

home and he needed assistance. (Tr. 1401; Exh. 74). When police arrived, they found Welch's

body in the driveway of the home next to Hand's. (Tr. 1411, 1415) . A mask was found next to

Welch's head. (Tr. 1423). Welch had becn shot several titnes and was pronounced dead at the

scene. (Tr. 1415). It was later cletermined Welch had been shot with a 38 caliber handgun. (Tr.

1768). Testine revcaled Welch had used cocaine the night of this death. (Tr. 1777). Gunshot

residue was present on the fingers ofgloveslound on Welch. (Tr. 1424, 1701 -2).
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Police also found the body of Jill J. Hand in the doorway between the living room and the

kitclten, not far fioni the front door. (Tr. 1434). 'rhere was no sign of forced entrv. (Tr. 1432).

Jill I lartd was pronounced dead at the scene, and later it was determined she had been shot with a

.32 caliber handgun. (Tr. 1583, 1763) Both the .32 and the .38 handguns were recoverecl from

the scene, but neither contained fingerprints. (Tr. 1437). No fingerpr'tnts were fotwd at the

scene. (Tr. 1634). Paramedics testitied that Hand was distraught, hyperventilating and

incoherent when thev treated itim that night, Hand indicated that he thought the intruder may

have been sotneone who used to work for him. (Tr. 1587-89).

After Wclch's death, the police questioned several of his family members including

Shannon Welch, Lonnie Welch's brother. At the time of his questionine Shannon indicated that

be knew nothing about what Welch was involved in (Tr. 2661). The next dav. Shannon tnade a

threatening telephone call to Hand's mother. (Tr_2662). Later, various family members and

friends began to come forward to say that Lonnie had said he had worked for Haud to kill his

three wives. I-Iis cousin, Pete Adams testified that on either a Saturday or Sunday in 1979

approximately two weeks after Lori Hand was nturdered, Welch came to VIr. Adatns house and

told him that he had killed Donna and Lori Hand for Bob. (Tr. 2392-2396). Adams testified that

although Welch was crying, Adams did not respond. After Mr. Welch provided this compelling

information_ Welch left. (Tr. 2417).

Teresa Fountain testified that she ovenccard Welch rnake certain admissions to her fiiend

Isaac Bell in her apartinent sometime between 1968 and 1977. (Tr. 3113). According to

Fountain. Weich was talking to Bell about knocking of7'liis boss's wile for insurance money.

[Tr. 3116). Shannon Welc.h_ Lonnic AT4'elch's brother, testified that Lonnie had told hitn he had

killed Hand's first wi'fe and that he was going to kill the present one. (Tr. 2652). Lonnie



allegedly asked Shannon on repeated occasions to procure a gan for him so that he could takc

care of business for Hand. (Tr. 2653). Shannon said that when Lonnie left the party at their

sister Betty's house, he said he was going to see 1-land and was taking care of business that night.

(Tr. 2650). Despite the Iact that these witnesses ha(i allegedly known about these confessions for

many yeats, none had come fonrard to tell autltorities or to warn Jill Hand.

This hearsay evidence was admitted at trial over defense objection. (Tr. 2384, 2436,

2637, 2690. 274-5), 2768, 28687 2889, 3111). Additional hearsay evidence was presented, over

defense objection, by two formcr inmates regarding inculpatory statements made by Welch and

Nand. (Tr. 2902, 3(107).

In addition to cvidence of the aggravated murder, the jury was presented with evidence

regarding the escape charge against Hand. R'hile incarcerated awaiting trial on these charges,

three inmates, housed in the same jail unit as Hand, developed an escape plan involving ctttting

through a lock and leaving through a back door. (Tr. 2987). t-land was not involved in

developing this plan. (Tr. 3349, 3375). Hand did not assist in obtaining and hiding the blades,

nor did he assist in the cutting of the lock. (Tr. 2999). Guards quickly learned of the attempt, and

the three inmates, along with Ftand, were charged with escape.

After hearing all of the evidence presented aeainst I-lancl, the jury convicted Hand on all

counts and specifications. The trial proceeded to the mitigation phase.

Very little was revealed about Hand's background during the mitigation phase. Gerald

I-land had a difficult childhood. His father was an alcoholic who did not get along with Gerald's

mother tutd who may have abused her. (Tr. 3871 ) They divorced whcn Gerald was a child. (Id.)

Gerald was eventually placed with Franklin Cottnty Children's Services after there was an

allegation that his mother was opetily cohabitating with men in frwit of the children. (Id.)
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Gerald Hand was 54 years old at the time of trial (Tr. 3393) and had no previous criminal

record. Evidence was prescnted that Hand has held a job and has acquired useful vocational

skills. He is reasonably intelligent and has no history of drinking or substance abuse. (Tr.3871-

75). Evidence was also presented regarding Hard's military service. Hanct was drafted when we

was only twenty years old and spent a year and saw combat in Vietnam. (Tr. 3397-98) He was

honorably discharged. (Tr.3399)

Gerald and Lori Hand's son, Robe t, presented testimony that Iiis father would continue

to be a positive influence on him and his children even if he were to spend the rest of his life in

prison. (7 r. 3890). Gerald Hand volunteered as a scout master for his son and did charity work

through the scouting organization. (Tr_ 3883, 3890). Robbie Hand has already suffered the loss

of his mother, Lori Hand, and asked the jtrry to spare his father's life. (Tr. 3891). For Robbie.

Gerald I-Iand has "really been the oaly close family member l've ever had, the only one I've had

to look up to, and to take care of me, provide for me:" (Tr. 3888).

After ouly one morning of mitigation presentation, the juty retumed a verdict of death.

('I-r. 3940). The trial coutt followed the jury's recommendation. (Tr. 3950).



Pr-oposition Of Law No. I

Where the State fails to prove by clear and convincing evidettce that a witness is
unavailable duc to a criminal riefendant's w•rongdoiug, and the proposed evidence
does not nteet standards of reliability, it is constitutional error to admit this

evidence against the defendant.

Geralcl IIand was char,()ed with comtnitting the aggravated murder of his wife Jill Hand.

Attached to tlte aggracated murder charge were several dcath penalty specilacations. "fhe State's

position throughout the case was that Hand engaged in a conspiracy with Lonnie Welch to

commit Jill Hand-s murder. It was also the State's theory that this was not the first time that

Hand had conspired Nvith Welclt to kill axvife. Irt fact, the State argued that Hand and Welch had

conspired to kill two of Hand's former wives, Donna and Lori. The State alleeed that on the

night of January Id, 2002, Hand killed both Jill and Lonnie in an attempt to prevent Lotmie frotn

testifving against him in the deaths ef his wives Donna and Lori.

The weakness in the State's case was that there was no direct evidence to support this

theory that Hand had hired Welch to coinmit any of his wives' murders. Thercfore, tix purposes

of proving iis case, ihe State had to rety exciusively on the out-of-couri siaie nenfs aiieged!}'

inade by Welch to variotts family mentbets and fiends. Because these statements were not tnade

tinder oath and were ncver subject to cross-examination, the State offered these statements as

evidence under Oltio Rules of Fvideuce 804(B)(6), the rule for forfeiture due to wrongdoing.

'fhe State of Ohio is unable to meet the statxtards t'equired under Ohio R. Evid.

804(B)(6). Ftrrthermore, the statements as offered frotn Welch's fatnily and friends, do not meet

duc process requirements of reliability. 'fherefore, they should not have been adniitted at Ilartd's

capital trial. The fact that the jury v^as able to consider thcm and that, in fact, the State's entire

case depended on them shows that lland was prejudiced by thcir admission. This error violated

Hand's constitutional rights under the Confrontation Clause of the Sixth r'4tnendntent to the
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United States Constitution as well as his rights to due process and a fair trial guaranteed bv the

Fourteenth Antendtnent. This Court must reverse.

1. Evidence Rule 804(B)(6).

Evidence Rule 804(B)(6) is an exception to Ohio's prohibition against hearsay evidence.

Ohio R. Evid. 804(B)(6) provides:

A statement offered against a party if the unavailability of the witness is due to
the wrongdoing of the party for the purpose of preventing the witness frotn
attending or testifving. Iiowever, a statement is not admissible under this rule
unless the proponent has given to each adverse party advanee written notice of an
intention to introduce the statement suffScient to provide the adverse partv a fair
opportunity to contest the admissibilitv of the statetnent.

This rule is a relativelv new one in the rules of evidence, having been adopted in 2001

and its analysis presents questions of first irnpressiori to this Court. Pursuant to this rule, the

State gave notice of its intention to introduce the statements against Hand. (T.d. 116)- The

defetse responded, opposing the admission of these statements. (T.d_ 122). The trial court ruled

that ihe State could lav the faundati(in for the admission of these statements at trial and also ruled

"- "- ^idiciiietiis niu^i e%hibii giiarailiees of reiiabilai7ii `uiisitvoriiiinC-^3 iti urdcr t6 iicAf lBC

admitted before the jury- (T.d. 130)-

The State had to demonstrate that: 1) Welch`s unavailability was due to the wrongdoing

of Hand, 2) for the purpose of preventing the witness from attending or testifying, and 3) the

statements exhibited guarantees of reliability and trasiworthiness. T'he trial court found that

these burdens had been met and admitted the testimony. (Tr. 2313). 'I'his +a: erro

2. 'fhe State of Ohio failed to meet the wrongdoing requiremeut of tlte rnle.

The Court held hearings and took the testimony of several witnesses outside of the

hcaring of the jury in ot-der to determine whcther each of the requirements of the hearsay

exceptiott was met. After hearing a few of the witnesses, the Court ruled that based on the



physical evidence atid on the fact that Hand knew Welch was there, that Hand shot Welch

wrongfully. (Tr. 2333). As support for the ruline the Court pointed to evidence that Kenneth

Grimes testified that liantt knew Welch well and shot him at a close range in the mouth and in

the back. (Tr. 2332-33). In making this ruling the Coutt utilized the preponderance of the

evidence nite despite the fact that defense counsel urged the court to review the case under a

clear and convincing standard.

The court failed to consider all relevant evidence in reaching this determination.

Specifically, the court failed to consider Hand's affirmative defenses of self-defense and

voluntary manslaughter. By failing to consider all of the relevant evidence for this inqttiry, the

trial court made the determination of whether Hand wrangfully caused Welch's death an

uncontested iindino.

From the very begimting, Hand conceded that he had killed Welch. Nevertheless, Hand

has consistently argued that it r^as necessary for him to cause Welch's death because Welch

entered Hand's hotne and killed his wife, Jill Hand. Thus, the essential inquiry that the court was

required to undertake was not whether Hand killed Welch as that issue was uncontested. Instead,

the relevant inquiry was whether Hand's actions toward Welch were justified, or in other words

whether Hand was actina in self-defense when he killed Welch. There is no evidence from the

rccord that the trial court took into consideration any evidence that was presented in support of

Hand's self-defense claim. In fact, the trial corxt's decision on the matter took place before

defense counsel put fnrth the evidence to support the self-defense theory.

Morcover. the triat court used the incorrect standard in deciding whether wrongdoing had

taken place. The court cietermined that the State had ntet this burden by a preponderance of the

evidence. (Ir. 2332). Because the issue of wronodoing in this case is essentiallv the issue of
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Hand's guili or imiocence. this Coun should hold the State to a clear and convincing standard of

proof. This is the standard the cottrt adopted in Ctnited States v. Thevis, 665 F.2d 616, 629-30

(5"' Cir. 1982). Where the issne of wrongdoing is the central issue of the trial and where, as here,

the alleged wrongdoing can only be proved with the untested hearsay evidence, a more rigid

standard of proof than mere preponderance of the evidence is warranted.

The failure of the trial court to cousider Hand's afftmative defense claim in reaching the

decision reearding whether Hand wrongfully cansed Welcli's death was error. The trial court's

finding that Hand wrongfully caused the death was not supported by clear and convincing

evidence or by a preponderance of the evidence. The State shoutd not have been permitted to

utilize Welch's statements against 1-land in his capital trial.

3. The State failed to show that Hand's purpose in killing Welch was to make him
unavailable as a Fsitness.

At the time Lonnie Welch was killed, there were no charges pending against Hand and no

trial was contemplated. Although Welch allegedly could have come forward to authorities with

evidence of Hand's crimes as cari.as 1976, he never did so_ Hc was nut talking to policc about

the crimes and had never sought to tunt }Tand in. By its plain terms, Rule 804 (b)(6) requires a

finding that the defendant acted xvith the intention of making the declarant unavailablc as a

witness_ United States v. Dhinsa. 243 F.3d 635, 653 (2"t Cir. 2001) (analyzing similar federal

rule) Simply put, thcre was no evidence that Welch ever intended to testify against Hand. 'Ilris

is because such testimony from Welch would have put himself in danger of facing the same

charges.

While it is true that the cases interpreting Fed. R. Evid. 806(b)(4) do not require that the

witness have been called as a trial witness. thel? involved cases where the detendant was tuider

investigation and the person killed had shown some cooperation with authorities. In Dhinsa_ the
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defendant had a witness killed who had threatened to go to the police about ihe disappearance of

his brotlier. Another witness killed was indeed cooperating with the police. Icl. at 657. In

United States v. l loulihan, the defendants killed an informant that they suspected of cooperating

with the police. 92 F.3d 3271, 1280-87 (1s' Cir. 1996). The victim was in fact cooperating with

the police. Id.

In ordet- to invoke the rule. the State must demonstrate that 1-Iand's motivation to kill

Welch was to silence him as a witness. ld. at 1279. If the witnesses for the State are to be

believed.that silence had been rnaintaiized for ncarly 30 years. Although many witnesses

testified fiir the State that Welch hact claimed to be Hand's hired killer, these same witnesses'

testimony did uot provide the element ihat Hand was motivated to kill Welch to keep him from

testifying. Noue said that ti'Jelclt feared Hand or that Welch was tryine to avoid him. On the

contrary, witnesses testified to continuing contact. The solc support offcred by the State for that

key element of the rule came from jailhouse informant Kenneth Grimes. (Tr. 2310). This

testimony is no[ sufficient to meet ihe preponderance of the evidence standard used below to say

nothing of clear and convincing evidence. It is totally insufficient.

The State camiot establish that Hand wrongfully killed Lonnie Vlelclt in order to prevent

him froin testifving at his trial. 'Fhe State failed to meet the requirements of Ohio Evid. R. 806

(B')(6) and this Court must reverse.

4. The statenrents lack sufficient reliability.

Aftltough a determinatiotl that the hearsav statements werc reliable mav not be required

by the Confrontation Clause, there is a Dtte Process requirerrient that the trial court not only tind

that 1-hmd wrongfullv caused the death of 1Velch, but also that the stateme.nts the State sought to

introduce were reliable statements. See_ 2001 Staff Notes to 804(B)(5)("Thc trial court retains
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authoritv under Evid. R. 403 to exc-fude uttreliable statements. This is probably aEs(i a due

process requircment.") At the very least, the rules of evidence require that the State demonstrate

that the potential for unfair pre}udice does not outweigh the statements' probative value. Ohio

Evid. R_ 403(A). Recognizing this, the trial court, in determining whether the hearsay statements

wcre admissible. reviewed the witness statements for reliability determinations. (Tr. 2313).

When viewing the witness statements as a whole it is clear that they do not possess the

reliability necessary f(ir admission in a capital trial. All of the witnesses who the State sought to

introduce at Hand's trial were either friends or family members of the victim Lonnie Welch.

;vloreover, the testimony of the witnesses was hardly credible. Many of the witnesses testified

that at some point Welch admitted to them that he murdered I-tand's wives, Donna and I.ori.

tieverthelcss, not one of these witnesses advised the authorities of this infornration. nor did the

witnesses, according their testiinony, discuss this information with anyone other than Lonnie

Welch.

Friends and family of Lonnie Welch had a motive for coming forward with their

testimony at the time of trial. 1'hey were anery with I-Iand because of the fact that he caused

Lonnie's death. (Tr. 2662). The stories that these witnesses devised for purposes of I-land's trial

sintply lacked the reliability that is required in a capital trial.

The first witness to provide testimony for review to the court on the 804(B)(6) issue was

Pete Adams, Welch's cottsin. Adams testified that in 1979 approximately two weeks after Lori

Hand was murder, on either a Saturday or Sunday, W'elch came to Adams' house and tol(i him

that he had killed Dotma and Lori Hand for Bob. (-Ir. 2392-2396). Adams testified that although

Welch was cryinp. Adains did not respond. Alter Welch provided this compelling information,

Welch left. (Tr. 2417). When asked whether Adams disclosed this information to anyone,
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Adams testified that he did not because lie feared that Welch trould get into trouble. (Tr. 2395).

Adams testified that he only told sotneoue_ his sister, after Lonnie was deacl. (Tr. 2497).

Betty Evans, Welch's sistcr also provided information regarding statements Welch made.

Evans testified that she saw that Welch had a wad of moncv in the 1980s and that Welch said

was the sliop's money. (Tr. 2771). She also icstified that just before Wetch was killed, he had

left a party at her ltouse saying that lie was going out to pick up some money and that he would

be hack. (Tr. 2772).

Teresa Fountain testified that she overheard Welch tnake certain admissions to her friend

Isaac Bell in her aparttnent sometime between 1968 and 1977. (Tr. 3113). According to

Fountain, Welcli was talking to Bell about knocking off his boss's wife for insurance money.

(Tr. 3116).

Anna Httghes testified that one evening about five years before the trial, Welch had told

her he was going out to Hand's home in DelaNvare to get some nioncy because he nceded a hit.

(Tr. 2873).

David Jordan claimed he had ntet Lonnie Welch in jail in December 2001. just a few

weeks before Welch was killed. (Tr. 2905). According to Jordan. Welch told him that he might

need someone to drive for him because his eyes were messed up and offered to pay him between

five and ten thousand dollars. ('Fr. 2908). Welch supposedly told him that he was going to "take

somebody out" for someone named Bob and that he had done this type of work for him before.

(Tr. 2908-09)_ fhis job was supposed to take place sontetime in .lanuary. (Tr. 2910).

Barbara N1cKinnev. Welch's comrnon-law wife. testified that Welch used to meet a

friend riio or three limes a week to get money. (Tr. 2697). Welch later told her that this ti'iend

was Gerald Hand and that lie did not watu her to sav his riame during a monitored telephone

14



conversation. (Tr. 2705). She also testiliecl that Welch had said that I3and had showed him his

house in Delaware. (Tr. 2702).

Tezona McKinney, Barbara's dauehter, recited the same account about a fiiend that used

to give Welch rnortey. (Tr. 2751). On the day before he died, W'elcJt protnised her that he would

buy her mother a car if he got "this money tomorrow." (Tr. 2756). She also testified that W'elch

had told her that tland had killed his first two wives and that she had heard this from "many,

many, tnany people." (Tr. 2758).

Shannon Welch, Lonnie Welch's brotlter, testified that Lonnie had told him he had killed

Hand's first wife and that he was going to kill the present one. (Tr. 2652). Lonnie allegedly

asked Shannon on repeated occasions to procurc a gun for him so that he could takc care of

business for fland. (Tr. 2653). Shannon said that when Lonnie lef3 the party at their sister

Betty's house, he said he was going to see Hand and was taking care of business that night. (Tr.

2650).

These witnesses who testified as to statemcnts allegedly made by Lonnie W'eich were all

members of his fetmily or friends. The one exception was David Jordan who was a friend uf

Shannon Welch when they had servcd time together in Lucasville. (Tr. 2818). Jordan admitted

to trying, to use this infbmiation to get a deal on his sentence. (Tr. 2826). He also admitted that

he had lied to a judge for the purpose of getting into a drug rehabilitation program in order to

escape confinement. (Tr. 2836-37).

Despite the alleped knowledge that all of ihe above people possessed, that Welch was

murderine Hands' wives, not cme of then ever vent to the police. Shannon Weleh uever tried to

stop a tnurder he allegedly knew was taking place. Pete Adams clainted that I.onnie Welch

confessed to him, but also claiined that he never asked a single follow-up question and expressed
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no reaction. After this allegedly tearfttl and dramatic confessiou. Welch sintply went honte.

This scenario defies anv believability.

Forthermore, there is evidence that these witnesses were angry at Hanc} for shooting

Welch. Shannon Welch, an adtnitted drug addict with a long criminal history, called Hand's

tnother and made Ilireats the day after the shooting. (Tr. 2662). Police suspected Barbara

McKinney of having large sums of nionev. ("fr. 2717).

None of these statements alleged to l ave been tnade bv Lonnie Welch possess the

reliability required for hearsay statements to ccnnc in to prove a capital crime. fhe probative

value of these statements was substantially outweighed by the danger of unfair prejudice and

should therefore not have been admitted. Ohio R. Evid. 403(A). Because these statements are

the cnix of the State's case auainst Gerald Hand. this Court must reverse.

5. Conclusion

The trial court erred when it allowed hearsay statements attributed to Lotmie Weleh to be

presented before the jury. The trial court did not properly find the requirements of Ohio R. Evid.

804 (B)(6) because it ccncluded that Hand had committed wrongdoing witliout considering his

affirmative defense of self-dcfense. Furthetmore, the State failed to show that I-Iand was

motivated to kill Welch to prevcnt hitn from testifying against him. No such credible evidence

was presented and that requirement cannot simpl}- be presumed.

The United States Supreme Court has recentiv reaffinned the essential role of the

Confiontation Clause's requirement of cross-ezamination to test the truthfulness of evidence

used to convict a criminal defendant. Crawford v. Washinaton, U_S. ; 124 S. Ct- 1354

(2004). Lonnic Welch's alleged admissions were never subFect to cross-eaantination and have

never been tested for their reliabilitv- Yet, they fornt thc basis tbr the State's casc that Gerald
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Hand hired I.onnie Welch to kill his first two wives and had asked him to kill his fnur[h. The

Confrontation Clause demands more. A capital conviction cannot stand on such untested

evidence and this Cow1 must reverse Gerald Hand's convictions and death sentence.
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Proposition Of LaFj No. 2

The introduction and admission of prejudicial and improper character and other
acts evidence and the failure of the trial couit to properly limit the use of the other
acts evidence denied Gerald Hancl his rights to a,fair trial, due pocess and a
reliable determination of his guilt and sentence as guaranteed bv the United States
Constitution, Amends. V. Vl, VIII and XIV; Ohio Const. Art. I. $§ 10 and 16.

1. Introduction.

During the course of Gerald Hand's trial, the State of Ohio introduced and the trial court

admitted considerable evidence concerning lland's bad character and bact acts. The admission of

much of this testimony was erroneous aud clcarly prejudicial to I land.

Throuehout the early part of the trial. the State laid the foundation for how the jury

should view evidence of I-land's financial practices, as evidence to demonstrate that I-land hacl

propensitv to commit erimes. and thus was guilty of die murder of Ivs wife. Jill Hand. Although

the trial court provided a limitine instruction that the jury was to consider corporate tax returns

only for showing a motive (Tr- 1470), it never providcd ettidance of the majoritv of the Staie's

efforts to paint "rland as a ciishonest and reprehensibie person. it is obvious that the jnry would

be inclined to use eviclence of other bad acts to infer Hand's guilt on the eharges to kill three

wives.

2. Law on adntissibilitv of other acts and bad character evidence.

A bedrock principle of Anglo-American jurisprudence is that a defendant can ontv be

convicted on evidence that he committed the act charged, not on his reputation as a criminal.

Statc v. lamison. 49 Ohio St. 3d 182. 184. 6^2 N.E.2d 180 (1990)_ Since observance of this

axiom is essential to a fundamentallv fair lrial. this Court has long hcld that, as a gencral rule,

evidence of acts independent of the crime fcnwhich the accused is on trial are not admissible to

show that the defendattt acted in conformity thcrewith. State v. N9ann, 19 Ohio St. 3d 34, 16-
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482 N.E.2d 592, 595 (1985); State v. Cur_n', 43 Ohio St. 2d 66-68-69, 330 N.E.2d 720_ 723

(1975); State v. Burson 38 Ohio St. 2d 157. 311 N.1;.2d 526 (1974); State v. I]ector. 19 Ohio St.

2d 167, 249 N.E.2d 912 (1969).

The rule prohibiting the admission of other acts evidence to show conduct is set forth in

Ohio R. Evid. 404(A) which provides that "evidence of a person's character or a trait of his

character is not admissible for the purpose of proving that he acted in confonn,ity therewith on a

particular occasion". Nevertheless, thet-e are exccptions to the rule which provide that evidence

of other crintes may be admissible for other Iitnited purposes such as proof of motive,

opportunity, intent, preparation_ plan, kno oledge, identity or absence of mistake or acciclent.

Ohio R. Evid. 404(B). Ohio Revised Code Section y 2945.59 (Anderson 1996) codifies this rule.

Although the Revised Code does not speeificalty list identity as a proper purpose. the Ohio

Supreme Court has held that identity is "included within the concept of scheme, plan, or system."

State v. Shedrick, 61 Ohio St. 3d 33 ]. 337, 574 N.E.2d 1065, ] 069 (199] ) (citations omitted).

Therefore, to be admissible under Evidence Rule 404(B) and O.R.C. § 2945.59, the

proponent of the other acts evidence must offer "substantial proof' that the other act happened.

State v. Broom, 40 Ohio St. 3d 277_ 282_ 5 33 N.E.2d 682. 690 (1988). The proponent's evidence

must also tend to show a proper purpose. Id. Nevertheless, Ru1e 404(B) is to be a rule of

exclusion, not inclusion, which incorporates a strict standard for admissibility of other acts

evidence. Id. at syl. 1.

3. Evidence of fraudulent business practices and tax avoidance.

Although the State of Ohio introduced evidence of Gerald Hand's hnancial state of

affait-s in an attempt to prove a motive fix murder, it then used that same evidence to areue that

Hand did not hesitate to violate the lavc in general. Evidence was inu-oduced that f-land's
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bttsiness practices were not always in compliance with the tax lavvs and improperly used that

evidence in closine arguments to show his propensity to coinmit crintes:

And did you catch his statement of Tuesday abotn he and his father like to save oti
their taxes by payiug employees under the table in cash? We all know that tax
avoidance is common in this country. but vvhat lie calls saving on taxes is actually
fraud. 'fhe fact that he so breezily engaged in that kind of behavior when he ratt
his business tells us tnuch about his respect f(ir the law and his willingness to lie
and deceive. This wasn't just a rinky-dink, every once in a while practice, that the
defendant engaged in during the slow season of his business. Exhibit 275.
prepared by detective Otto, indicates that the defendant billed more tlian one
hundred thousand dollars fraudulentlv to his own business on his oNit credit
cards. This was fraud on a massive scale, and it exemplifies the way this man
operates.

(Tr. 3587). The State of Ohio introduced evidence of Hand's financial situation in order to prove

motive. This may have been proper. However, to use that same evidence to bolster the

argument that Hand is simply.a dishonest person who does not respect the law is the prccise typc

of argument that other bad acts law disallows.

The trial court had ruled earlier in the trial that the State could introduce evidence

including Hand's tax records, but that the State had to be careful about how this evidence vvas

used. (1461-62). The State w•as prohibited from making any inferences about any "bad acts."

(Tr_ 1462). The above-cited argtnnent shows that the State used evidence that Hand was not in

compliance with tax laws to argue to the jury that Hand had no "respect for the law" and to argue

that dishonest business practices exemplified for the jury "the way this man operates." "fhis type

of argttment was wholly improper.

4. Other evidence of lland's bad character.

"Ihe State engaged in the practice of painting Crerald fland as a bad person who is likely

to commit crimes. The State improperly posed leading duestions that asked ,tor lay opinion

testimony about whether I-land "acted sad" about Jill's death. (fr. 1901). "lhc State presented

20



testimonv that instead of crying when Lori died, he was "stontpin2 and saying he was demanding

to go in the house." (Tr. 2119). Prosecutors were able to introduce evidence that Hand kicked

his fatlier out ofttis business, was obsessed with money and that he enjoyed reading "true crime"

stories. (Tr. 2440, 2443). They elicited testimotty that I-Iand was a "horny old man' that

constantly wanted sex with his wife Lori. (Tr. 2126). Fmther testimony came out that he had an

infatuation w=ith Barbara McKinney's daughter. (Tr. 2696).

None of this information was relevant to proving the essential elemenis of the crimes

Hand was charged witl . Reading "true crime" stories is not relevant to whether a person has

committed a crime. In the same xay, a person's sexual habits and interests have nothing to do

with murder where no sex crime is alleged. Finally, lay witnesses are not qualificd to offer

opinions on how anyone shottld react to finding out their wife has been mtu-dered. All of this

testimony -was completely irrelevant and highly inflammatory. This is exactly the type of

evidence that is excluded under Rule 404(A). Moreover, the evidenc.e did not go to demonstrate

one of the proper purposes under 404(B).

5. Failure to provide limiting instruction.

This Court has held that where evidence of other acts is admitted, it is the duty of the trial

court at the time such evidence is offered to instruct the jury regarding the purpose for which it is

admitted. Baxter v. State. 91 Ohio St. 167, 110 N.E. 456, syl. at 3(1914). The }ury should be

instructed that such evidence must not be considered by them as any proof whatsoever that the

accused did any act alleged in the indictntent. State v. Flonnorti, 31 Ohio St. 2d 124, 129_ 266

N.E.2d 726. 730-31 (1972). 'ro be effective, a limiting instruction on 'other acts' testimony

should specificalhr say that this evidence is not to be use8 as substantive evidence that the

defendant committed the crime charged." Statc v. l.cwis. 66 Ohio App. 3d 37; 43. 583 N_E.2d
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404, 408 (Olrio App. 2 Dist. 1990) (citing State v. Pietott, I Ohio App. 2d 22, 197 N.E.2d 911

(Ohio App. 8 Dist. 1964)).

Assuming arguendo that the other acts evidenee admitted against l land did demonstrate

one of the proper purposes under 404(B), the Court was still required to provide a]imiting

instruction to the jury instructing the jury that the evidence could not be utilized to dernonstrate

Iland's guilt, but could only go to demonstrate his motive in the crime. In the present case, the

court failed to do so. The trial court 's failure to instruct the jury properly invited the jury to take

the State's advise and draw its own conclusion as to how to utilize this evidence.

Ohio's appellate courts consistentlv follow this tvle. In Statev. 7urek, 52 Ohio App. 3d

30, 34, 556 N.E.2d 1191, 1196 (1989)_ the Eighth District Court of Appeals deterinined that in

light of the potential for unfair prejudice when introducing 404(B) evidence, a trial court should

require the prosecution to specify those elements under the rule which the evidence was being

introduced to }xove. Id. Moreover, the court held that the trial coun in its cautionary instruction

to the jury should specify the elements under the rule which the evidence was beine introduced

to prove. Id.

In Lewis, the judge merely read tlte other acts rule to the jtuq. The Second District found

that this was improper and properly noted that the purpose of providing a li nited instruction to

the jury is to provide the jury with a "legal framework within which to make their factual

detennination." l..ewis, 66 Ohio App. 3d at 44, 583 N.E.2d at 409. llere_ the jury was left to

"postulate tnatters of law." This is intproper "especially 11orl matters as fundamentally

important to a fair trial as the timited use to which `other acts' testimony may be put." Id.

The trial court's failm-e to advise the jury as to the proper use aF the prejudicial other acis

evidence was improper. It was the u-ial coun's ctutv to ensure that the jurrv did not consider thc
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other acts evidence as proof that Hand committed the murder of Jill Hand. 17te trial court

abdicated its duty to detetmine the threshold legal detertnination of the proper purpose of the

other acts evidence to the jury. In light of the fact that the jury in the present case was not

provided with adequate guidance as to how to consider the prejttdicial and itnproper other acts

evidence in this case, this court should reverse Hand's conviction and remand ltis case for a new

trial.

6. liarmless error.

The State cannot demonstrate that the admission of this evidettce and consideration of

their itnproper argument were harmless beyond a reasonable dotbt. See Chapman v. C:alifornia,

386 U.S. 18, 26 (1967). The admittance of the other acts testimony was not harmless in the

present case. Due to the prejudicial nature of the other acts evidence. an argument that there is

no reasonable probability that the evidence affected Hand's conviction fails. State v. Lvtle, 48

Obio St. 2d 391, 358 N.E. 2d 623 (1976). The evidence against Hand was circumstantial

evidence and heavily relied on unreliable hearsay. What assisted the State in tying Hand to the

crime was presenting evidence that he was the kind of person w•ho would commit such a crime.

Thus, there is a reasonable probability that the o2her acts evidence affected Hand's conviction_

The same prejudice also affected the outcotne of the penalty phase.

7. Conclusion.

Other acts evidence is never properly admitted when its sole purpose is to establish that

the defendant committed the act alleged of him in the indictment. State.v. Thompson. 66 Ohio

St. 2d 496, 497-98, 422 N.E.2d 855, 857 (1981). In the present case, the sole purpose of much of

the other acts evidence introduced in lfand s case was to prove that he was the type of person

who could have committed the act alleged of him in the indictment. fhis was improper.



Moreover, the trial court's failure to tally advise the jury as to the proper use of the prejudicial

other acts evidence was improper. In light of the fact that the jury in the present case was not

provided with adequate guidance as to how to consider the prejudicial and itnproper other acts

evidence in this case, this Court should reverse Hand's cortviction and remand his case foi- a new

trial.

The improper admission of "other acts" evidence in the present case destroved the

presunlption of innocence that shordd have been acco-ded to Hand and denied him his rig)x to

a fair trial in violation of the Due Process Clause of the Fourteenth Amendment. Hand's

convictions should be reversed, and this niatter remanded for a new trial free from such improper

evidence.
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Proposition Of Law No. 3

It is prejudicial error for a trial court to join the unrclated charge of escape with
charges of aggravated inurder and conspiracy in violation of O.R.C. § 2941.04.
thus prejudicing Appellant in violation of his constitutional protections.

On December 6, 2002. Gerald Hand was charged with one count of escape under O.R.C.

§ 2921.34(A)(l) for his alleged participation in an unsuccessful attempt by inmates to escape

frotn the Delaware County 7ail. At the time of the alleged plot, Hand was being held in the

county jail awaiting trial of Case Nos. 02CR-I-08-366 and 03CR-1-01-014 on charges of

aggravated murder and conspiracy. Hand had been indicted on August 9. 2002 and 3anuat} 10,

2003 respectively for Case Nos. 02CR-I-08-366 and 03CR-I-01-014.1

Prior to trial, the prosecution filed a motion to consolidate the escape charge with the

aggravated murder charges in Case No. 02CR-I-08-366. Defense counsel filed a motion in

limine and memorandum in opposition to the consolidation motion_ Oral arguments were held

on Feb. 7, 2003. The trial court granted the prosecution's motion pursuant to Ohio R. Crim. P.

13 on February 20, 2003. This was prejudicial error.

1. Improper Joinder

Under Ohio R. Crim. P. 13, two cases may only be joined if thcy "could have been joined

in a single indictment." O.R.C. § 2941.04 regulates whether two charges may be incladed in the

same indictment, and limits this occurrence to thrce instances: (1) when the chat-ges are

connected together in their commission; (2) when the charges arc different statements of the

same offense (3) or when the charges are two or more differerit offenses of'the same class of

crimes or offenses. See also Ohio R. Crim. P. 8(A). "fhe escape charges consolidated in Hand's

case do not meet the reqnirements of O.R.C. § 2941.04.

'CuseNos. 02CR-1-08-366 ( ageracazed murder) and 03CR-1-01-014 (conspiracN) were also consolidated on
FebnFarv 20. 2002.
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The escape attempt was alleged to have been committed between October 30 to

November 26, 2002. 'I'he tnurders of Jill Hand and l.onnie Welch took place on January 15,

2002. Therefore this case does not fall under the first factor as they were not connected together

in their commission.

The escape charge is not a different statetnent of the ol'fense of ageravated murder.

Therefore, this case does not fall under the second factor.

Pinal(v, the escape charee is not of the same class or offense as aggravated murder.

While both are felonies, the similarities end there. Aggravated murder is a felony of the first

degree punishable by death. O.R.C. §§ 2903.01, 2929.02. Escape, defined as an offense against

justice and public administration, is a felony of the second degree in this case. O.R.C. §

292134(C)(2)(a). I'herefore, this case does not fall under the third fac-tor. artd cannot be joined

under O.R.C. § 2941.04.

The trial court, in granting the motion to consolidate, cited Ohio R. Crim P. 13 and six

appellate cases in suppot2 of its ruling. (2/7%03 Tr. 9-11). Four of these cases do not involve the

issue of joinder or the charge of escape, and instead address the issue of f7ight as "other-acts"

evidence. State v. E.aton, 19 Ohio St. 2d 145. 249 N.E.2d 897 (1969): State v. Host, 1996 Ohio

App. LEXIS 3757, No. CA00169 (Ohio App. 5 Dist. Aug. 12, 1996). unreported; Dull v. State,

16 Oliio App. 195, 172 N.E. 26 (1930); United States v. Blue Thunder. 604 F.2d 550 (8th Cir.

1979).

The rentaining two cases provide little guidance to the Court in this case. State v.

Johnson, 1989 Ohio App. LEXIS 1389, Case No. 2-87-13 (Ohio App. 3 Disi. April 17, 1989),

unreported; State v. Stevcns. 1998 Ohio App. LEXIS 1382,Case No. 16509 (Ohio App. 2 Dist.

April 3. 1998). In Johnson, vvhich did not involve an aggravated murder c-harge, the dcfendani
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attempted to escape on the very same day of indictment for other charges. Further, the case does

not address the specific issue of joinder, but instead discusses proper jury instructions. 7olmson.

1989 Ohio App. at 8-12. Stevens was a non-death penalty aggravated murder case where the

facts are distinguishable from Hand's case in that defendant Stevens successfully escaped from

jail by assutning another prisoner's identity. l-le was later caught while in the possession of a

firearm. Stevens, 1998 Ohio App. at 16-22. In contrast, Hand was not the ringleader in the

unsuccessful escape attempt, and his participation was minimal if he participated at all. 'J'his

dif3ers froni Stevens in that Hand had no plait to actually escape should the other imnates plan

have been successful. (Tr. 3019, 3349, 3375, 3496-7). Hand's alleged participation in the

attempted escape was not based on a"consciousncss of guilt' btit merely the nced to get along

with other imnates, as pointed out bv defense counsel in their motion.

The need for judicial economy cannot overnm, c ihe constitutional protections of due

process and the requirements for a reliable and fair sentence. Furthermorc, it would not have

been a great hardship to either party or to witnesses to try the escape charges separatelv.

Six -witnesses testified to the escape charges, four for the state and three for the defense,

and sixteen exhibits were admitted. (Exh. 220-227; 271-274; 289). Two of the witnesses,

Michael Beverly (Tr. 2975) and Kenneth Grimes (lr. 3007), were inc.arcerated in Ohio at the

tinte of trial. The remaining four witnesses lived in Delaware Co: U. Randy Pohl from the

Delaware Co. Sheriff's Department (Tr. 3326): Terrv Neal- a former Ohio itm7ate (Tr. 3346):

Dennis Bostcr; a former Ohio inmate (Tr. 3371); and I lenrp Shaw, a retired Delaware Co. judge.

(Tr. 3072). To hold a separate trial would not have been hardship to the witnesses or the parties

involved.
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In comparison to the approximately 80 witnesses, many flown in from out-of-state, and

290 exhibits relevant to the aggravated murder and conspiracy charges. the prosecution's case for

escape was a very small part of Hand's proceedings. 'To hold a separate trial on the escape

charge would not have strained the judicial system. Furthermore, the results of separate trials

would not have been incongntous as an acquittal on one charge would not have affected the

outcome of the other charges had they been tried separately.

2. Prejudicial Error.

Even if the escape charge was proper for joinder under O.R.C. § 2941.04 and Ohio R.

Critn. P. 8(A), it is still prevented from joinder under Ohio R. Crim. P. 14 and Ohio R. Evid.

404(B) because of the prejudice to Hand. Ohio R. Crim. P. 14 states, in part:

"If it appears that a defendant or the state is prejudiced by a joinder of offenses or
of defendants in an indictment, infonnation, or complaint, or bv such joinde for
trial together of indictments, informations ot- complaints, the court shall order an
election or separate trial of counts, grant a severance of defendants, or provide
such other relief as justice requires...'

Ohio R. Evid. 404(B) provides further instruction:

"Evidence of other crimes, wrongs, or acts is not admissible to prove the character
of a person in order to show that he acted in conformity therewith. I mat-
however, be admissible for other purposes, such as proof of motive_ opportunity,
intent, preparation, plan, knowledge, identity, or absence of mistake or accident."

Therefore, joinder may not be allowed in cases wltere it would be prejudicial to thc defendant.

In State v. Roberts, 62 Ohio St. 2d 170, 405 N.E.2d 247 (1980), this Court outlined tluee

factors to be considered in determining whether prejudice exists respecting joinder of offenses:

(1) Where the evidence is clear the defendant is guiltv of one offense, the evidence might be used

to convict him of another offettse in which there is little evidence of guilt; (2) Prejudice mav

arise where the defendant wishes to testify in his own defense on one charge, but not the other:



and (3) A jury may consider a person charged with one or more crimes a bad person and Ihe

evidence of multiple crintes may accttmulate to his detriment. 62 Ohio St. 2d at 175-177.

"I'he prosecutor may counter the claim of prejudice in two ways: (1) the `other acts' test,

where the state cau argue that it could have introduced evidence of one offense in the trial of the

other, severed offense tmder the 'other acts' portion of' Ohio R. Evid. 404(B); and (2) the joindei

test, where the state is mereiv required to show that evidence of each of the crimes joined at trial

is simple and direct. State v. 3ohnson, 88 Ohio St. 3d 95, 109-1I0, 723 N.E.2d 1054

(2000)(citations omitted). If the state can meet the `joinder' test, it need not meet the stricter

'other acts' test. Id.

2.a `Joinder' Test.

I-3and has already demonstrated that the escape evidence fails the 'joinder' test. As set

forth above, the aggravated murder evidence was far from simple and direct. Burdening the jury

with additional confusing inmate testimony regarding unrelated charges is not simple and direct.

Other than the fact that Hand tN-as in jail awaiting trial on aggravated murder at the time of the

escape eharge, the escape charge was not based on the same act or transaction as the aggravated

rnurders and conspiracy, was not based on two or more acts or transactions connected together or

constituting parts of a eomnton scheme or plan, and was not part of a conrse of criminal eonduct.

See Ohio R. Crim. P. 8(A). 7his is futther proven by the fact that all evidence relating to the

escape cbarge was properly excluded frotn the niitigation phase as it was not relevant to the to

dte deatl -eligible specifications. (Tr. 3830-1).

2.b `OttterAets''I'est

'I'he escape evidence fails the `otlicr acts' test of Ohio R. Evid. 404(B) as the escape

evidence can be used onlv by the jury as evidence "to show that he acted in conformit . therewith
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[Iland's character]." See State v. Curr>>, 43 Ohio St. 2d 66, 330 N.E.2d 720 (1975)(conviction

reversed duc to improper admittance of other act evidence). Evidence is admissible only when

the probative value otuweighs the prejudicial effect. Ohio R. Evid. 403(A). Specifically, other

acts evidence is admissible only when it shows "proof of motive, opportwtitv, intent,

prcparation, plan, knowledge, identitv. or absence of mistake or accident" Ohio R. Evid.

404(B).

The stanclard for admissibility of other acts evidence is strict. State v. Low-c, 69 Ohio Si.

3d 527, 5 33, 634 N.E.2d 616 (1994); State v. Broom, 40 Ohio St. 3d 277, 282, 533 N.E.2d 682

(1988). To be admissible in this case, the escape evidence must have been sa "blettded or

connected to the one at trial as that proof of one incident involves the other; or explains the

circumstances thereof; or tends logically to prove any element of the crime charged." State v.

VJilkinson, 64 Ohio St. 2d 308, 317, 415 N.E.2d 261(1980)(citations omitted). As explained

above, tlte ebarges of escape were completelv unrelated to the charges of aggravated mnrder.

The only comtection is that Hatrd was incarcerated for the aggravated tnurder charges at the time

of the escape plot on his jail unit. 13cyond this minimal comteetion, the charges do not explain

the circumstances of the other, or prove any element of the other charges. The escape charges

are not relevant to the motive of the aggravated murder charge, nor to the ntodus operandi of the

aggravated murder charges, nor does the evidence prove the identity of the aggravatcd murder

petpetrator, nor does is show an absence of mistake or accident. See Lowe, su ra (other-acts

evidence properly ruled inadmissible).

Therefore, this case is distinguishable from other aggravated mtirder cases wttere joinder

and other-acts evidence was ruled to be proper by this Court. See e.2, State v. LaM-ar, 95 Ohio

St. 3d 181, 193-4, 767 N.E.2d 166 (2002)(five murders taking place during prison riot properlv
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joined); State v. Co1 93 Ohio St. 3d 253, 260, 754 iti.E.2d 1129 (2001)(car-jackin of 2

individuals occurred two weeks apart in the satne manner properly joined); State v_Green, 90

Ohio St. 3d 352, 369, 738 N.E.2d 1208, 1228 (2000) (same facts as Colev, Green was Coley's

accomplice); Statea. Bey, 85 Ohio St. 3d 487, 490, 709 N.E.2d 484, 491 (1999)(two

businessmen stabbed in chest with shoes and trousers rcmoved showed a`behavioral fingerprint'

and were propcrly admitted): State v. Woodard, 68 Ohio St. 3d 70, 73, 623 N.E.2d 75-77-78

(1993)(car-jaeking attempt to prove identity as to later c-ar-jacking and murder was properly

admitted); State v. Jamison, 49 Ohio St. 3d 182, 183-187, 552 N.E.2d 180, 182-185 (1990)

(similar strong-atm robberies of stores were properly admitted); State v, j1-lartin, 19 Ohio St. 3d

122, 127. 483 N.E.2d 1157, 1162 ( 1985)(proof of theft of victini's weapon allowed to prove

possession c f nturder weapon): State v. Watson, 28 Ohio St. 2d 15, 19-22, 275 N.E.2d 153, 156-

I57 (1971) (proof of other criminal acts allowed to prove possession of tnurder weapon). The

above-cited aggravated murder cases demonstrate that joinder of related offenses may be

allowed, but not where there is no nexus between the tw•o alleged crimes. Since that is the

situation here, I3and's convictions and death sentences must be reversed.

3. Conclusion

It was highly prejudicial for the trial court to permit }land's escape charges with the

aggravated niurder charges. In their motion. defense counsel precisely explaincd the prejudicial

effect: "It is highly prejudicial because a jury may use the allegation of defendant's passive role

in the Escape as evidence of guilt in the Capital Murder case..." (Defense Meniorandum in

Opposition to Consoiidate at 4). In faet. that the jttry could find the escape attempt to be

evidence of guilt was included in the instrttctions given to the jury at the trial phase. (Tr. 3754-



55). This created a situation where the jury was more likely to convict Hand for aggravated

murder due to its belief that he participated in the escape plot.

I-land's rights were prejudiced by the joinder of the unrelated escape charge. Defense

counsel's motion contained sufficient information outlining the potential prejudice to Appellant's

right to a fair trial and the court abused its discretion in denving the motion. See State v. LaMar,

95 Ohio St. 3d 181, 193-4, 767 N.E.2d 166 (2002), citin , State v. Lott, 51 Ohio St. 3d 160.. 555

N.E.2d 293 (1990).

There is an unacceptable risk that the jury convicted Hand solely because he had a

propensity to commit crimes and deserved punishment. (See also, Proposition of Law No. 2)_

The trial court acted in direct violation of Hand's statutory and constitutional rights when it

allowed joinder for unrelated charges. Therefore, joinder was unconstitutional and the

convictions and sentences for all charges must be reversed. U.S. Const. amends. V, Vl, Vlll, IX,

XIV; Ohio Const. art, I y s y s 1, 2, 5, 9, 107 16, 20.
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Proposition Of Law No. 4

Where the State has fitiled to present any evidence that a criminal defendant

plannecl to break his detentiorn a conviction on the charge of escape is
constitutionally infirm due to the insufficiency of the evidence to prove each

element of the offense.

A conviction for an alleged crintinal offense cannot be based on mere suspicion, but must

be predicated on probative evidence of every material element that is necessary to constitute the

crime. "F'he burclen rests upon the State of Ohio to prove beyond a reasonable doubt every

essential element of the offense charged. If even one essential element is not proven beyond a

reasonable doubt, the conviction nmst be reversed as being unsupported by sufficient evidence.

In re Winshin, 397 U.S. 358. 364 ( 1970); Jackson v. Virginia. 443 U.S. 307, 99 S.Ct. 2781

( 7 979)-

In the present case, Hand Nyas charged with one count of cscape in violation of O.R.C. §

2921.34(A)(1), which provides in relevant part:

"No person, knowing the person is under detention or being reckless in that
regard. shall purposely break or attempt to brcak the detention..."

Pursuartt to this statute, the State of Ohio was required to prove, beyond a reasonable doubt, that

Hand purposely attempted to break his detention. O.R.C. § 2929.21(A)(1).

"Attempt" is defined in O.R.C. § 2923.02(A) as:

"No person, purposely or knowingly, and when purpose of knowledge is
sufficient culpability for the commission of an offense, shall engage in condttet
that, if successful, would constitute or result in the offense."

"An appellate court's fttnction when reviewing the suffieiency of the evidence to support a

criminal conviction is to examine the evidence admitted at n'ia] to detcrmine whether such

evidence,. if believed, would convince the average mind of the defcndant's guilt beyond a

reasonable doubt. I7te relevant inquiry is whether, after viewing the evidence in a lieht most
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favorable to the prosecution, any rational trier of fact could have found the essential elements of

the crime proven beyond a reasonable doubt.'' State v. Jenks, 61 Ohio St. 3d 259, 574 N.E.2d

492, p.2 of syllabus: Jackson v. Virginia, 443 U.S. 307, 99 S.Ct. 2781 (1979). A review of the

individual Iacts in this case shows that the element of "attempt" was not proven by the

prosecution in this case.

1. The prosecution's case.

The state presented three witnesses in support of the escape charges, Michae) 13everly,

Kenneth Grimes and Judge Henry Shaw.

Beverly was the leader of an escape attempt that consisted of a plan to cut through a lock

on a back door and escape through that door. (Tr. 2987). During his testimony, Beverly cott]d

not remember what cell Hand had been in on E-Linit. (Tr. 2980). It was revealed on cross-

examination that Beverly did not mention Hand's natne in his first statement with the police on

November 26, 2002. (Tr. 3002, De£ Exh_ M). It was only afler police suggestion that Beverly

suddenly recalled Hand's involvement, whieh was merely limited to sitting at a table and

"sometimes" relaying infonnation that a guard was near. (Tr. 2985, 3002). Althoueh Beverly

also testified that Hand discussed the escape plan with him, Beverly admitted on cross-

exarnination that all of the inmates on E-Unit talked about the plan. (Tr_ 2998). Furthermore,

Beverly testilied that Hand never assisted with the cutting of the bars or locks, that Hand was

never involved in hiding the blades. and that Hand never brought any blades into tlte jail. (Tr.

2999).

It is iaiportant to note that Beverly testified that Hand was not involved in hiding anc

blades. t"Tr. 2999). Nonetheless, prosecution argued that the strings found in Hand's cell were
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used for the purpose of hiding blades. (Tr. 3266-67; Exh. 221). The strings were admitted into

evidence over defense counsel's objection. (Tr. 3266-7).

Kenneth Grimes testified next? ('hr. 3007). Grimes was Hand's cellmate during the time

frame of the escape plot on E-Unit. (Tr. 30110). Grimes was served with a searclt warrant during

the investigation of the escape attempt, but was not charged with escape. (Tr. 3039, 3050).

Grimes gave two statements to the authorities regarding the escape and did not mention Hand in

either statement as participating in the attempt, btit instead named Beverly as the leader of the

plot, in association with inntates Boster and Hines. (Tr. 3012; 3042-3045; 3055; Def. Exhs. O,

P). At trial Grimes' story changed, for he then testified that lland had been a lookout. (Tr.

3018). Grimes acknowledged that Hand never planned to leave through the back door. (Tr.

3019). Grimes testified about an alleged further plot between Hand and Beverly involving

apprehending guards to leave through the front door. Tr. 3013). However, no other witness,

including Beverly who was already convicted of this escape charge, stated there was an

additional plan if the back door plan failed. (Tr. 3073).

Judge Henry Shaw is a retired judge from Delaware Co. (Tr. 3072). Shaw had no direct

knowledge of the escape charges in this case, and spoke only to issues relating to his

participation in witness Grimes' case on unrelated charges, and witness Buster's case on related

escape charges. ('fr. 3072-3102).

2. The defense rebuttal.

Defcnse countcred with three witnesses.

Lt. Randy Pohl. a deputy with the Delaware County Sheriff Department, testified to the

fact that search warrants were administered to all nine inmates on F-Unit. (Tr. 3329_ 3334).

Grimes also testified to:onversations between Hand and himself which are not relevant to the issue in this ctaim
and will not be discussed here. (Tr. 3022 -10 34).
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Terry Neal, a former inmate of the jail at the time of the escape attenipt, testified that

fland was not involved in any way with the plot to escape. (Tr. 3349).

Dennis Boster, one the three admitted leaders of the escape attempt, testified. (Tr. 3371).

Boster stated that Hand was not involved in any way with the escape attempt. (Tr. 3375). This

testimony was consistent with previous statements he made in court when entering a plea of

guilty to his escape charge. (Tr. 3377-78). Boster stated there were no alternative plans if the

back door plot failed. (Tr. 3382). Furthermore, Boster admitted to having strings in his cell to

help ltide the blades. ("fr. 3383-4). Boster statcd Hand did not assist in hiding blades. (Tr. 3375).

Finally, Hand took the st'atid in his own defense. Hand testified that he was not involved

in the escape plot and had told Beverly he was not interested in the attempt to escape. (Tr. 3496-

7). Hand testified that the strings found in his cell xvere used to tie his belongings. (Tr. 3498-9).

Defense coansel moved for dismissal pursuant to Crim. R. 29 at the close of the prosecution and

defense cases at trial. (Tr. 3293-3295, 3582). The trial court overruled the motions. (Tr. 3313,

3582) This was error.

3. Application of law to fact

There is insuflicient evidence that Hand purposely attempted to break liis detention. No

evidence exists that Hand planned the unsuccessful escape attempt, or even that he directly

assisted with the cutting of the locks or hid the tools. In fact, the evidence demonstrates

otherwise. No imnate testified Hand planned to leave with those inmates who were trying to

escape. The incidents of Hand acting as a lookout, if true, were merelv evidence of a prisoner

trying not to anger and disrupt Iiis fellow itmtates. While this is not a desirable scenario, it is

certainly less than what is constitutionally sufficient to detuonstrate escape. Taken as a whole,
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reasonable doubt exists as to whether Hand participated at all, and further, no evidence was

presented that he actnally planned to escape.

Because breaking detention is an essential clement of the offense the prosecution had the

burden of presenting evidence to support its finding. Since no such evidcnce was presented, the

guilty verdict cannot be upheld. Even when viewing the evidence in a light most favorable to the

prosecution, a conviction of escape in the present case is irrational. It cannot be said that a

rational trier of fact could have reached uear certitude of t-land's guilt as to the "attempt" element

of the escape charge. The trial court should have granted Hand's Rule 29 motion.

4. Conc ►usion

Because the prosecution failed to produce sufficient evidence to prove the etements of

escape. Hand's conviction and sentence violate the Due Process Clause of the Fourteenth

Amendment. In re Winsl7ip, 397 U.S. 358 (1970). Therefore, this Court must reverse Hand's

conviction and sentence.
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Proposition Of Law No. 5

When the State proceeds on a theory that the defendant is the principal offender of
an aggravated murder, it is error for the trial court to instruct the jury on
complicity. U.S. Const. VI, XIV.

In Counts Oue and Two of his indict nent, Appellant Gerald Hand was charged with

aggravated murder with prior calculation and desien. (T.d. 1). Specifically, Count One charged

him with the aggravated murder of Jill Hand and Count Two charged him with the aggravated

murder of Lormie Welch. Throuehout the State's case-in-chief, the theorv of prosecution was

that Gerald Hand had been the principal offender, or actual killer, of his wife Jill.

After the close of all evidence in the trial phase, the State provided the defense with an

"Amended Response to the Defendant's Motion for a Bill of Particulars." (T.d. 439) For the

first time, in that amended bill of particulars, the State now alleged that "the Defendant did,

purposely and with prior calcctlation and design. catise the death of Jill J. by means of a Iireamt.

He did so by firing that weapon himsel,f, or by soliciting or procuring Walter "Lonnie" Welcli to

commit the offense, and in either case, the defendant acted purposely and with prior calctdation

and design." (T.d. 439) Tbus, the State altered its theory at the last minute to say that ntayhe

Gerald Hand was not the shooter and itistead it could have becn Lonnie Welch.

It was errer for the trial eourt to instruct the jury on this alternative theorv of guilt when

the defense had no notice that such a change was coming. The defense objected to this

instruction. point'sng out that their tirst notice of the State's intention came when ihey received

the amended bill of particulars after the evidence was closed. (T.d. 440) This sadden change in

theory' of the case deprived l-Iand of a fair trial and due process of law under both the federal ancl

the Ohio constinnions_
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This Coun, as well as the Lhzited States Court of Appeals for the Sixth Circuit, has held

that a defendant charged as the principal offender in an indictment, can be subsequently

convicted of aidinR and abetting its commission althouvh not named in the indictment as an aider

and abettor. State v. Perryman, 49 Ohio St. 2d 14, 28, 358 N.);.2d 1040, 1049 (1976); Hill v.

Perini, 788 F.2d 406, 407 (6th Cir. 1986). 'fhe Sixth Circuit has concluded that the ability to

cortvict a principal offender as an aider and abettor does not violate due process because the

variance between the indictment and the proof offered at trial is not material. Stone v_Win o,

416 F.2d 857, 864 (6th Cir. 1969)- "A variance is not material unless it misleads the accused to

his prejudice in making his defensc." Id.

The Hill court reviewed Ohio law including this Court's holding in Perryman to tind that,-

while it is not custotnary, it is not improper for a defendant to be indicted for the commission of

a substantive crime as a principal offender and convicted of aiding and abetting its comntission

aithough not named in the indictment as an aider and abettor. Hill, 788 F.2d at 407.

The situation in Perrvman was sitnilar to Hand's present case. In Pen-Nyman, the

defendant filed a motion for a bill of particulars. In response to the motion, the State said that

the defendant shot and killed ttte victim while connnitting aggravated robbery. "i'he defendant

argued to this Coutt that once the State particularized that the defendant himself had shot and

killed the victim, it could not shift its theory of critninal responsibility. Perryman, 49 Ohio St.

2d at 28, 358 N.E.2d at 1049- This Court found Perryman's argument to be without nierit:

Upon an examination of the record, it is evident that the state consistently argued
tiat the appellant was the triggerman- It was only on direct examination of
defense witnesses that any evidence of aiding and abetting came before the jury.
Since appellant presented evidence fiom which reasonable mcn couid find him
guilty as an aider and abettor, the cow-t's instruction was, therefore, proper.

]cl- (Fmphasis added?.
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While on its face, 1-1and's case seems similar to Perrvman's. there is one essential

difference: IIand did not present anv evidence to demonstrate that he was an aider and abettor in

the conimission of the aetrravated murder of Jill Hand. In fact. Haud stressed continuouslv

throughout the trial was that he was not involved in his wife's murder. This distinguishing

factor is itnportant in this case for it makes the "variance" between the indictment and the final

charge material. Stone, 416 F.2d at 864. In fact, it changes the entire scenario of events at the

Hand home on January 15, 2002.

'I'he State argued strenuously that Gerald Hand was the person who actually shot his wife,

Jill. The State areued that Hand spoke of his gun misfiring, and that the only misfiring gun was

the weapon that killcd Jill. (Tr. 3594) The State emphasized that Lonnie Weleh had barely

gotten past the front door of the Hand hotne before Gerald shot him. (Tr. 3599) Under this

scenario, Welch could not have shot Jill Hand who was shot at close range in the doorway

between the living room and tbe kitchen.

Gerald Hand consistently maintained that he was in the back bathroom at the time his

wife was shot. that he grabbed two guns in the bedroom and that lie came out shooting at a

masked intruder. (Tr. 3484) 'Phe State consistently argued that Hand was not there because lie

had personally shot his wifc in the front part of the house- (Cr. 3617) lland did not introduce

evidence that he paid Welch to come kill his wife. This was the State's theory even though it

was also the State's theory that Hand had taken care of the job before Welch could get there- Bv

asking that the jury be instructed at the last minute that it could find IJand guilty as an aider and

abettor in the plot to kill his wife, the State introduced :m crttirely new theore of the casc when it

was too late for Gerald Iland to defend against it. Unlike in PerTyman, it was not the defense

that introduccd a possible alternative theory.
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A cri ninal defendant must have a "meaningful opportunity to present a complete

defense." Crane v. Kentucky, 476 U.S. 683, 690 (1986) (citing California v. Trombetta. 467

U.S. 479, 485 (1984)). This includes a "fair opportunity to defend against the State's

accusations." Chambers v. Mississippi, 410 U.S. 284, 294 (1973). That cannot happen when the

State gives notice of a change in theory just before the jury is instructed.

There was no notice to defense counsel that Hand could be charged in the Ji11 Hand

murder as an aider and abettor_ Hand defended vigorously against the specific charge that lie was

the principal offender in the murder of Jill Hand. This is not to say that the State could not have

charged Hand with complicity or proceeded on the theorti, of complicity while at the same time

chargine him with the principal offense. 7'he problem presented in the present case is that the

State did not pursue that theory until after the trial was over. Thus. Hand, at no time, had notice

that he could be convicted as an aider and abettor. Because of this, the variance was prejudicial

to Hand's defense. Stone, 416 F.2d at 864.

Because the trial against Hand proceeded on the theory that Gerald Hand was the actual

shooter of Jill 1-land, the trial court's instruetiou on complicity for Count One denied Hand of his

opportunity to adequately defend himself against the charges upon which hc was convicted.

Hancl's conviction on count one should be reversed as it is in violation of Hand's rights under the

FiHh, Sixfli, Eighth and Fourtcenth Amendinents to the United States Constitution.
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'I'his Court has provided little guidance for determining whether two or more murders

occurred as part of a course of conduct. State v. Scott, 101 Ohio St. 3d 31; 51 800 N.1;.2d 1133

(2004)(J.Pfeiffer, dissenting). This is evidenced by the fact that when the trial court in this case

asked the attornevs for a definition of course-of-condnet in this case, neither had an answer. (Tr.

3308).

What is va¢ue in Hand's case is precisely what circttmstances the jury was to consider

under this specification. For example, was it the allegatiotts that Jill Hand and Lonnie Welch

were killed in the same evening that inade up the "course-of-conduct?" Or, was it whether

Lonnie R:elch vvas killed to cover up the killing of the prior tfu•ee wives, or was it the allegation

that three of Hand's wives had been killed'? For guidance, we look to what the jnry was told.

However, the trial cout2 failed to specifically define "course-of-conduct" in the trial phase

instruetions_ (Tr. 3760, 3772). Instcad the court instructed:

"Sefore you can find the defendant guilty of specification one, under the first
count of the indictinent_ you must find bevond a reasonabte doubt that the
aggravated murder of Jill H. Hand was part of a course of conduct involving the

f1 1'l1I__ .f.._._ L 1 3` ]
purp03eAU^ nii^^ir,, 6^ iwu ur r^iorc perSunS ^y ii2B i^eicnEianL" L_

+xF

°Before you can find the defendant guilty of specification one. under the lirst
count of the indictment, you must lind beyond a reasonable doubt that the
aggravated murder of Walter Loimie Welch was part of a course of conduct
involving the purposeful killing of two or more persons by the defendant." (Tr.
3772).

It is impossible to tell from tlie record which allegations were considered by the jury in

convietine on this specification. Agaiu, "course of conduct" modifies the "purposeful killing of

..hvo or more persons..." O.R.C. § 2929.04(A)_ The General Assembly requires more than just

taking two lives as a predicate for death eliribilitv under the (A)(5) specification.
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Proposition Of Law No. 6

The trial cottrt's failure to give the required narrowing construction to a"cottrse-
of=conduct" specification in a capital case creates a substantial risk that the death
penalty will be inflicted in an arbitrary and capriciotts manner in violation of the
United States Constitution. U.S. Const. Amends. VIII & XIV.

13ec.ause of the uniqueness of tlie death penalty, the constitution requires that it not be

imposed under sentencing procedures that create a substantial risk the death penalty would be

inflicted in an arbitrary and capricious manner. Greeg v. Georgia, 428 U.S. 153, 188 (1976). As

applied in this case, the "cotuse-of=eonduct'' specification was not narrowly defined, and instead

used an unconstitutionalty vague interpretation. O.R.C. § 2929.04(A)(5).

"It is of vital importance to the defendant and to the community that any decision to

impose the death sentence be, and appear to be, based on reason rather than eaprice or emotion."

Gardner v. Florida, 430 U.S. 349, 358 (1977). Therefore; "to avoid this constitu[ional flaw, an

aggravating circumstance mttst genuinely narrow the class of persons eligible for the death

penaltv and must reasonablv justifv the imposition of a more severe scntcnce on the defendant

t J C` '^ll 9^,- -compared io oirers tounu guilty ol ,uwer_ ` Zant v. tep iens, U.
S

.462 S62 , 877^^ ( 1
9

> .).

"ll e"course-of-conduct" specification is one of nine aggravating circumstances that may

result in a death sentence. O.R.C. § 2929.04(A)(1)-(9). Under O.R.C. § 2929.04(A)(5), one who

commits aggravated murder is eligible for the death penalty where:

"Prior to the offense at bar, the offender was convicted of an offense an essential
element of which was the purposeful killing of or attempt to kill another, or the

offense at bcrr was part o1 a course of conduct involving the purpo.reful killing of

or attempt to kill trvo ot- more pei-sons by the offender." (emphasis added).

Hand was charged with this specification under both aggravated murder charges for Jill

Hand and Lonnie Welch. "Fhe course-of-conduet specification as applied here failed to

adequately achievc the genuine narrowing function for death eligibility factors that is mandated
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This error is further exacerbated by the fact that the court, at the initigation phase,

specifically instructed the jtirv that the "course-of-conduct° referred to the purposeftd killings of

only Jill 1-iand and Lonnie Welch:

"...tbe aggravating circumstance in cotwt one is that the aggravated murder of Jill
J. I3and was part of a course of conduct involving the purposeful killing of Jill J.
1land and Walter Lomtie Vvelch by the defendant Gerald R. Hand." (Tr. 3842).

This instruction was repeated at the end of the ntitigation phase. (Tr. 3907). Had the court given

this instructiot at the trial phase, the jirry would have had clear instruction as to what allegations

to consider under this specification.

There is an unacceptable risk that the jury considered iinproper evidence in convicting

Hand of the "course-of-conduct" specifications. If a sentencer in a capital case considers

inzproper factors, the Eighth Amendment has been violated and reversal of that death sentence is

required. I;spinosa v. Florida, 505 U.S. 1 t)79, 1081 (1992). Thus, this verdict must be reversed.
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Proposition Of Law No. 7

Where trial counsel's performance at voir dire and in the trial phase in a capita]
case falls below prtifessional standards for reasonableness, counsel has rendered
ineffective assistance, thereby prejudicing the defendant in violation of his
constitutional rights-

Gerald Hand had the constitutional right to effective assistance of counsel during his trial.

Strickland v. Washineton_ 466 U.S. 668 (1984)- The Sixth Amendment to the United States

Constitution not only guarantees effective assistance of counsel, but also guarantees a criminal

defendant the right to a trial by an impartial jury. Fland was denied these rights through his

attorneps' substandard performance that prejudiced the outcome of his capital trial.

1. Voir Dire

Ineffectiveness of Hand's defense counsel during voit- dire tainted the entire proceeding

by allowing a biased juror to remain on the case, thereby pt2judicine Hand. I'his Court must

reverse.

Ohio R. Crim. P. 24(B). lists the reasons a potential juror can be retnoved for cause, and

provides, in pertinent part:

"(B) Challenge for cause. A person called as a juror may be chal3en8ed for the
following causes:

"(9) That hc is possessed of a state of mind evincing enntity or bias toward the
defendant or ttte state; but no person summoned as a juror shall be disqualified by
reason of a previously formed or expressed opinion with reference to the guilt or
innocence of the accused_ if the court is satisfied, frotn the exatnination of the
juror or from other evidence, that he will render an impartial verdict according to
the 1aw and the evidence submitted to the jury at the trial.

"(14) That he is othei-wisc unsuitable for any other cause to serve as a juror."

A biased juror, Juror Lombardo. sat on Hand's jury. (Tr. 3818, 3943). "I`he prejudicial

effect of having this particular juror sit on Hand`s jury is clear from the voir ciire. Juror

Lombardo admitted her husband had previously worked with the victint, Jill Hand. (Tr. 697). In
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addition, Juror Lombardo's daughter was a crime victim and Lonibardo herself had been witness

to a workplace shootine. (Tr. 698, 712, 726-7). This last event was included in her

questionnaire. (Tr. 726).

These events were brought to the attention of defense counsel, not only on her

questionnaire. but also in response to defense counsel's question regarding pretrial publicity. ("rr.

697). Defense counsel then asked if her husband, an investigator for the Ohio Attorney General,

knew Mrs. Hand personally or only briefly, to which Lombardo replied "Well, he had worked

with her on and off for about 12 years." After this answer, defense counsel failed to ask if this

relationship would bias Juror Lombardo, and instead merely asked if she could refrain from

diseussiug the case with lter husband, to wbich she replied in the affirmative. (Tr. 697-688)_

Juror Lombardo had been an eyewitness to workplace violence when her employer shot

an intruder, and testitied in conrt as a witness to that event. (Tr. 712, 726-7). Although she stated

that experience would not make it difficult to serve as a juror in Hand's case, this direct

experience with a violent work-invasion murder would leave anvone with an impression hard to

set aside wlten sittins on a home-invasion murder case. (Tr. 712, 726-7).

Counsel also failed to inquire further about the loss of Juror Lombardo's daugltter. When

asked how she felt about past comments she heard regarding Hand's case, Lombardo replied:

"Well, I lost a daugtrter in tbe past and I pretty much vi-ent tluough a lot of stuff. I felt verv sad,

but I really didn't pursue it. 1 just really have a vearnine to know more about it. Of course, I had

feelings about it, sadness. I would still need to know more about what happened." (Tr. 698).

tnexplicably however, defense counsel failed to explore these issues of potential bias from the

mother of a victim. Defcnse counsel merely continued to question Juror Lombardo on the

general issues of fairness and btuden of proof.
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Defense counsel was under the duty to demonstrate, through questioning, that Juror

Lombardo lacked impartiality. State v. Stojetz, 84 Ohio St. 3d 452, 457, 705 N.E.2d 329 (1999),

citurg Morean v_Illinois, 504 U.S. at 719, 733, (1992). Afler learning about these numerous

sources of bias, defensc counsel not only failed to explore these sources of bias, but also failed to

ehallenge Juror Lombardo for cause. ('1r. 702; 741). See Ohio R. C:rim. P. 24(B)(9). As the

tinited States Supreme Court has observed:

"Determinations of juror bias cannot be reduced to question-and-answer sessions
which obtain results in a manner of a chatecism. What cotnmon sense has realized
experience has proved: many veniremen simply cannot be asked enough questions
to reach the point where their bias has been made `unmistakably c3ear.`"

Wainwriaht v. \yitt, 469 U.S. 412, 425 ( 1985). Whether or not the juror conscientiouslv believes

that he or she can act impartially it is still up to defense cotmsel to challenge for cause if the juror

cannot realisticallv be considered impartial and indifferent. State v. Zerla, 1992 Ohio App_

LJEklS 1280 at 6-7, Case No. 91AP-562 (10th Dist. Ct. App. Mar. 17, 1992)(Juror who had been

raped was to be considered biased under Ohio R. C.rim. P. 24(B)(9) at rape trial). Therefore,

deiznse counsel was incffcctivc for not thoroughiy quesiinuing 3uror Lornbardo as io bias, and

for not challent?ine her for cause.

A challengc for cause was needed here, regardless of Juror Lombardo's autotnatic

responses to questions of hcr ability to follow the law. Because of her experiences, those

responses that she could be fair and unbiased must be suspect_ T'he court and the attorney's are

not to take at face value a juror's statetnent thev can follow the law: "f3ecause the circumstanc.es

frotn which bias may be implied at'e so dependent on the nature of each case, there can be no

i3xed t-ule...but where there is substantial emotional involvement with the facts or nature of the

c.ase v.hich would adversely affect impartiality in the average person, there mav be sufficient

cause to excuse such a juror for bias." Zerla, sucra; See also Slate ^_ Clink, 2000 Ohio App.
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LEXIS 733, Case No. OT-99-037 (6th Dist. Ct. App. Mar. 3, 2000)(Jttror who was a police

office and knew arresting officers was to be considered biased under Ohio R. Crim. P. 24(B)(9)).

See also, Morean v. Illinoi, 504 U.S. 719, 734-35 (1992).

Failing to challenge for cause, defense counsel should have then used a pereinptory

challenge to remove Juror Lombardo from the jury pool. Each side was allowed six peremptory

challenges. Ohio R. Crim. P. 24(C). Defense counsel used only five of these six challenges. (Tr.

630-636, 844-847). Due tc her numerous experiences with violent crime and her close family

connection to the victini of the case, there was no reasonable strategy for allowing Juror

Lombardo to rernain on the jury. Therefore, defense counsel was inefTective for not removing

Juror Lombardo with their final peremptory challenge.

Due to delcnse counsel's ineffective assistance at voir dire, Hand's convictions and

sentences must be reversed and the case remanded for new trial as he was denied both his right to

effective assistance of counsel and the right to a fair and impartial jury. Strickland v.

yVashington, 466 U.S. 668 (1984); U.S. Const. amends V. Vl, XIV, Ohio Crnist. art I . §§ 1, 5. 10.

2. "Pt-ial Pbase

Ineffectiveness of IIand's defense counsel during the trial phase tainted the entire

proceeiling, thereby prejudieittg Hand and warranting reversal.

2.a. Faiture to object to admissibility of co-conspirator• statements.

During trial, the prosecution offered hearsay testimony from multiple witnesses as to

alleged co-conspirator Lonnie Welch's statements to Hand over the yeats. (See Proposition of

La +No. I). Although the prosecution argued primarily that these statements werc admissible

tutder Ohio R. Evid. 804(B)(6), they also asserted that the statements were adtnissible as

statements f}om a co-conspirator. (('r. 2854). However, the prosecution first failed to establish a
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prima facie case of conspiracv necessary for the introduction of co-conspirator statements under

Ohio R. Evid. 801(D)(2)(c). Defense counsel failed to point out this requirement and its

omission to the Court, thereby prejudicing }land by (1) violating Hand's rights under the

Confrontation Clause by depriving him the opportunity to confront and cross examine the

declarant; and (2) violating his due process rights to a fundamentallp fair trial. U.S. Const.

amends V. VI. and XIV.

Hand's case involves a Confrontation Clause issue "because hearsay evidence was

admitted as substantive evidence against the defendant." Tennessee v. Street, 471 U.S. 409, 13

(198-5). The Confrontation Clause of the Sixth Amendment mandates that °[i]n all criminal

prosecutions, the accused shall enjoy the right . . . to be confronted with the witnesses against

him." The Clause is not read literally to prohibit the admissibilitN• of all hearsay statenlents, but

allows the admission of certain hearsay statements uncler hearsay exceptions. Idaho v. Wriaht,

497 U.S. 805, 813 (1990). The co-conspirator exception to the hearsay rule is considered a

lirmly-rooted hearsay exception. Bouriailv v. linited States, =483 U.S. 171, 183 (1987).

The statentents at issue in this case did not fall within Ohio's hearsay exception for

statements of co-conspirators. Ohio allows the admission of a hearsay statement "by a co-

conspirator of a partp during the course and in furtherance of the conspiracy upon independent

proof of thc conspiracy." Ohio R. Evid. 801(D)(2)(e) (emphasis added). Similarly, O.R.C. §

2923.01(H)(1) does not pennit the testimony of a co-conspirator absent other supporting

evidence. The partv offering the hearsay must make a prima facie showing of the existence of a

conspiracy, with independent proof, prior to the admission of the statement. State v. Carter. 72

Ohio St. 3d 545. 55(1, 651 N.E 2d 965 (1995)_ The statement itself cannot be used to support the



prinia facie showing. Id. at 550. However, in this case the only proof offered of a conspiracy

between Hand and \'Velch were the hearsay statements themselves. (Tr. 168-187, 620-641?.

Sittce the prosecution never provided sufficient independent proof of a conspiracy,

Welch's statements were not adtnissible under the co-conspirator exception to the hearsay rule.

Therefore, the admission of the alleged co-conspirator's statetnents through hearsay prejudiced

Iland and defense counsel were ineflective in not objecting to the admission of this evidence

under this theorv.

2.b. Failure to object to other-acts evidence and argument

Delense counscl failed to object to the prosecution's arguments on other-acts evidence in

this case relating to escape and the prior tnurders of Domta and Lori Hand. (See Proposition of

Law No. 2). While defense counsel filed a eeneric motion prior to trial to exclude any evidence

relating to other crimes, wrougs or acts, they failed to raise some specific objections during the

trial. (T.d. 41). The ntotion was denied as generic and non specific. (T.d. 82).

A bedrock principle of Anglo-American jurisprudence is that a defendant can only be

convicted on evidence that he cornrnitted the act charged, not on his reputation as a criminal.

Srttev_ Jamison, 49 Ohio St. 3d 182, 184, 552 N.E.2d 180 (1990). Since observance of this

axiom is essential to a fundamentally fair trial, this Court has long held that, as a general tule,

evidence of acts independent of the crime for which the accused is on trial are not admissible to

show that the defendant acted in conformity therewith. State v. Nlatm, 19 Ohio St. 3d 34, 36,

482 N.E.2d 592. 595 (1985); State v. Currv, 43 Ohio Si. 2d 66-68-69, 330 N1.2d 720, 723

(1975); State v. Bursou, 38 Ohio St. 2d 157_ 311 N.t..2d 526 (1974); State v. Hector, 19 Ohio St.

2d 167, 2-19 N.I:.2d 912 (1969).
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The rtile prohibiting the admission af other acts evidence to sltow conduct is set forth in

Ohio R. Evid. 404(A) which provides that "evidence of a person's character or a trait of his

character is not admissible for the purpose of proving that he acted in confomtity therewith on a

particular occasion." Nevertheless, there are exceptions to the rule which provide that evidence

of other crlmes may be admissible for other limited purposes such as proof of motive,

opportunity, intent, preparation, plan, knowledge, identitv or absence of ntistake or accident.

Ohio R.l'vid. 404(B). O.R.C. § 2945.59 codifies this rule. Although the Revised Code does not

specifically list identity as a proper purpose, the Ohio Supreme Court has held that identity is

"included within the concept of scheme. plan, or system." State v. Shedriek, 61 Ohio St. 3d 331.

337, 574 N.E.2d 1065. 1069 (1991) (citations omitted).

Therefore, to be admissible under Ohio R. Evid. 404(B) and O.R.C_ § 2945.59, the

proponent of the other acts evidence must offer "substantial proof' that the other act happened.

State v. Broom, 40 Ohio St. 3d 277, 282, 533 N.E.2d 682, 690 (1988). 11te proponent's evidence

must also tend to show a proper purpose. Id. Rule 404(B) is to be a nile of exclusion, not

inclusion, which incotporates a strict standard for admissibility of other acts evidence. ld. at sv1.

Without objection, the State engaged in the practice of painting Gerald Hand as a bad

person v+fio is likely to commit crimes. The State asked for lay opinion testintony about whether

Hand "acted sad" about Jill's death. (Tr. 1901) Prosecutors were able to introdttce evidence that

Hand kicked his father out of his business. was obsessed with money and that he enjoyed reading

"true crime' stories. (Tr_ 2440. 2443) `rhey elicited testintonv that I tand had an infatuation with

Barbara McKinney`s dattghter. (Tr. 2696) tione of this information was rclevant to proving the

essential elements of the crimes Hand ^Nas charged with. Yet, none of this w°as objected to.



Other acts evicience is never properly admitted when its sole purpose is to establisii that

the defendant committed the act alleged of him in the indictment. State v. Thompson, 66 Ohio

St. 2d 496, 497-98, 422 N.E.2d 855, 857 (1981). In the present case, the State presented such

evidence and also argued that the other acts evidence proved that he was the type of person who

could have committed the act alleged of him in the indictment. (fr. 3587) This was improper.

nloreover_ the defense counsel's failure to object to argument about "other-acts" evidence was

prejudicial. In light of the fact that the jury in the present case was not provided with adequate

guidance as to how to consider the prejudicial and irnproper other-acts evidence in this case, this

Court should reverse Hand's conviction and remand his case for a new trial.

2.c. Failure to present evidence of affirmative defense at bearsay hearings.

7'hree hearings were held cluring trial to examine whether evidence would be allowed in

under Ohio R. Evid. 804(B)(6). (Tr. 2214. 2474. 2794). A central issue at the core of the battle

over hearsay statements, was whetlter Gerald fland wrongfully catised the death of Lonnie

Welch, and thus Welch's unavailability was due to a wrongful act of Hand. Ohio R. Evid.

804(B)(6). Defense counsel was ineffective for not using the affirmative defense of self-defense

in response to these arguments.

Defense counsel argued the affrrmative defense of self-defense in response to the charges

against Hand. (4/24/03 "Fr. 9-10; Trial Tr. 3763-67). However. defense counsel failed to use this

defense at the heatsay hearings. The prosecution was required to prove that Welch's

urtavailability was caused by 1-Iand before the hearsav testimony would be fut-ther considered for

admission. (Tr_ 2309). See Ohio R. Evid. 804(13)(6); Steele v. Tavlor, 684 F.2d 1193. 1202 (6th

Cir. 1982). To meet this requirement, the prosectition argued that one purpose of Hand`s act of

killing Welch was to prevent !^y`eleJt, a w'itness. from being available at trial and thus Hand
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should not benefit from his urtavailabilitv. (Tr. 2312, 2317). Defense counsel failed to raise the

issue of self-defertse in rebuttal to this argument, and instead merely stated that the wtrongdoing

by Hand had not been shown by the rcquired burden of proof. (Tr. 2318, 2329-30). 'I`his issue

was not discussed at the second or third hearsay hearings. fTr. 2617-2624. 2850-2856).

Defense counsel was ineffective for not putting forth evidence of self-defense in rebuttal

to the proscctttion^s arguments for the admittanee of multiple hearsay statements. This failure

resulted in the admission of multiple hearsay statements regarding Lonnie Welch statements,

which thercby prejudiced Hand. Therefore, his conviction and sentences must be reversed.

Strickland. supra. U.S. Const. V. Vl, XlV. Oliio Const. art.1. §§ 1. 5, 10.

2.d. Failure to call Plr9lip Anthony as a defense witness.

Philip Anthony, Lonnie Welch's cousin, testified at the first hearsay hearing. (Tr_ 2269-

2308). The court ruled his testimony was admissible under Ohio R. Evid. 804(B)(6). (Tr. 2335-

2336). 'rhe prosecution did not call Mr. Anthony as a witness. Defense counsel requested the

court, pursuant to Ohio R. Evid. 614, call Mr. Anthony as a court's witness, which was denied.

(Tr. 3254-55).

Mr. Anihony admitted hc was a felon but was not currently lacing any criminal charges.

(Tr. 2270). He was also a cousin of witness Pete Adams (Tr. 2270-71). Mr. Anthony testified

that Welch had confessed to him he killed two of Hand's wives and used a dry cleaning bag to

do so. (Tr. 2274-75). Mr. AnthoDv also testified regardine an arrangement between Hand and

Welch for the murder of his current «^ifc Jill. (Tr. 2281). Most importantly. Mr. Anthony

testified Welch stated that lie snuck into a basement window, and that all the doors and windows

in the house were scaled and locked. (Tr_ 2275, 2295). Defense cormsei developcd this i'aet with

other witnesses, procuring testimony that either the windows were not examined and ne one
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noticed any open basement windows or disturtied earth outside of the basement windows to show

sigt ofentry. (Ir. 2321).

It was for this testimony of Welch stating he went through the basement windows that

defense counseI should have called Mr. Anthonv to the stand. As detense counsel stated in their

requests to the coutt, thev spent the time to develop this fact and Mr. Anthony's testimony then

goes to discrediting Welch's stories about the previous incidents. (Tr. 2321. 3254-55).

Defense counsel did not call Mr. Anthony as a witness. This was unreasonabie and

prejudicial. Defense counsel stated the prejudiciat efTect of not having this testimony when they

proffcred the information thev wished to obtain from Vir. Antho3ry as a witness:

°The specific purpose is that Phillip Anthony claims that Lonnie Welch told him
that he had killed both Donna and Lori Hand at 191 South Eureka. and that he
said be killed both women in the same way, that he entered the premises through
the basement window and left each time through the basement
window...physically, it could not have happened the way that Lonnie Welch told
Phillip Anthony the way it happened...and we're just impeaching a specific
method of entrv and exit as a barometer by which Lonnie Welch---iid he really
commit these offcnses or not." (Tr. 3256-57).

The failure to call Mr. Anthony was prejudic i al as the jury was not av.. ,. of previous

statements of Welch that were inconsistent with the fot-ensic evidence at the crime scenes, and

therefore that Mr. Welch's statements were not credible. Tlierefore, his conviction and sentences

must be reversed. Strickland, suora. U.S. Const. V, VI, XIV, Ohio Const. art. I. §§ 1- 5, 10.

2.e. Failure to request jury iustructions.

Defense counsel filed a motion in opposition to proposed jurv instruction on May 29,

2003- . and attached proposed jury instructions. (h7otion at Docket No. 440). Counsel failed to

request twi> insiructions in this motion.

First, counsel faiteci to request a limiting instruction regarding 'other acts" evidence.

( Sec• Proposition of Law tio. 2). This evidcnce was addressed above.
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This Court has held that where evidence of other acts is adtnitted, it is necessary at the

time such evidence is offered to instruct the jury regardint the purpose for which it is admitted.

Baxter v. Stale, 91 Ohio St. 167, 110 N.E. 456, syL at 3(1914). T'lte jury should be instructed

that such evidence must not he considered by them as any proof vvhatsoever that the accused clid

any act alleged in the indictment. State v. Flonnorv, 31 Ohio St. 2d 124, 129, 285 N.E.2d 726,

730-31 (1972). "To be effective, a limiting instruction on `other acts' testimony should

specifically say that this evidence is not to be used as substantive evidence that the defendant

committcd the crime charged." State v. Lewis, 66 Ohio App. 3d 37. 43. 583 N.E.2d 404, 408

(Ohio App. 2 Dist. 1990) (citing State v. Pieott, I Ohio App. 2d 22, 197 N.E.2d 911 (Ohio App.

8 Dist. 1964)). Therefore. counsel was under the duty to request this limiting instruction.

Assuming arguendo that this other acts evidence did demonstrate one of the proper

purposes uncler 404(B), counsel w•as still mtder the duty to ask for a limiting instruction to the

jury instructing the jury that the evidence could not be utilized to demonstrate I-lands guilt. The

failure to instruct tbe jury properly invited the jury to draw its own conclusion as to how to

utilize Ihis evidence.

Therefore, I-land was prejudiced by the fact his jury did not have proper guidance during

their dcliberations as to the "other acts" evidence.

Second. counsel failed to request a jury instruction defining course-of-conduct. Defense

counsel was on notice that the coutt lacked a definition of course-of-conduct. The court. in

overruling de'fense counse]'s Ohio R. Crim. P. 29 motion, stated it was still lookiug for a precise

definition of com'se-of-conduct. (Tr. 3308)_ Defense counsel failed to provide this definition. (Tr.

3308). As a result, the trial cotu't failed to provide the juty with a properly narrowing instruction

as to the ec nrse-of-conduct specification. (Tr. 3772). .Any epplication of the rourse-of c-onduct
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specification to a particular case must Luide the jury in a rnanner that is neither vague nor over-

inctusive, so that genuirte natrowing of the death penalty is achieved. See e.e" McCleskev v.

Kenip, 481 lJ.S. 279, 305 (1987); Godfrev, 446 U.S. at 428. (See Proposition of Law No. 6.)

3. Conclusion

Due to defense connsel's ine.fTective assistance at the trial phase, Hand's convictions and

sentences must be reversed and the case remanded for new trial as he was denied both his right to

effective assistance of counsel and the right to a fair and impartial jury. Strickland v.

Washingitn, 466 U.S. 668 (1984): U.S. Const. amends V, VI, XIV, Ohio Const. art I. §§ 1, 6, 10.
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Pt-oposition Of Law No. 8

Where trial counsel put on a very brief and skeletal presentation at the penalty
phase, fail to argue residual doubt and fail to make any closing argument to the
jury. counsel's performartce is substandard and a capital defendant is prejudiced
thereby. U.S. Const. amends. VI, VIII and XIV.

The rnitigation portion of Gerald I-iand^s capital trial is incredibly short. After a lengthy

ttial where their client was convicted of the most serious of offenses, trial counsel offered only a

sketchy outline of their client and his life. Ahvost no effori was made to humanize this man that

the jury had concluded killed his wives for profit and a friend who was in the wav. "i'rial

counsel's failure to investieate and present available, t-elevant. and compelling exculpatory and

mitigating evidence prejudieed Gerald Hand, resulting in a death sentence that is

unconstittrtional. VJigeins v. Smith. 539 U.S. 510 (2003); Strickland v. Washineton. 466 U.S.

668 (1984). This Court must therefore reverse and order that a new penalty phase be held.

A full and complete rnitigation investieation and presentation is a bedrock of principal in

Eighth Ameudment jurisprudence. This Couri has held that a defendant is entitled to have trial

counsei present accurate mitigating evidence that is based on a full anci adequate investigation

into defendant's background. State v. Jobnsou, 24 Ohio St. 3d 87, 494 N.F..2d 1061 (1986). 'fhe

U.S. Supreme Court has held time and again that it will reverse capital cases where the

defendant's lifelong expericnces and background was not fully investigated and presented to the

jury. VJigginLsv. Smith, 539 U.S. 510 (2003); Williams v. Taylor, 529 U.S. 362 (2000).

Numerous Ohio sentences have been revcrsed due to ineffectiveness of counsel at mitfgation_

Namblin v. Mitchell, 354 F.3d 482 (6th Cir. 2003); Frazier v. Huffman, 343 F3d 780 (6th Cir.

2003); Powell v_ Collins 332 F.3d 376 (6th Cir. 20(13); Conbs v. Covle 205 F3d 269 (6th Cir.

2000); Glenn v. 'Fate 71 F.3d 1204 (6th Cir. 1995): A,Toralcs v_Coyf€ 98 F. Supp_2d 849 (iv`.D.
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Ohio 2000); Poindexter v. Anderson No. C-1-94-178 (S.D. Ohio Dec. 15, 2000); State v. Saxton.

No. 9-03-43, 2004 Ohio App. LEXIS 747 (3rd Dist. Ct. App. Feb. 23, 2004).

Mitigation is the phase of the trial where defense counsel must humanize the defendant

and persuade the jury that he is more than a member °of a faceless. undifferentiated mass to bc

subjected to the blind int]iction of the penalty of death." Woodson v. North Carolina, 428 U.S.

280, 304 (1976). T'he jury must be given "an understanding of which might place the barbaric

act within the realm of the tragic but nonetheless human." Bovd v. North_Carolina, 471 U.S.

1030, 1036 (1985) (Marshall. J., dissenting). When the capital defendant ceases to be a liuman

being in the jury's eyes, the vote for death beeomes less difficult. To Ihat end, it is undisputed

that a capital defendant has a constitutionall}- protected right to the presentation of mitigating

evidence. This simply did not happen in Gerald Hand's case.

The mitieation phase of Gerald Hand's trial was completed in onc moming before 11:30

a.m., and covers just eighty-four pages of transcript, including jmv instructions. (Tr. 3842-3925).

During the sentencing phase of 1-land's trial, counsel pt'esented only three mitigation witnesses:

(1) Dr. Daniel Davis, a psychologist: (2) Fraiilc lIaberfield, an acquaintance of Hand: and (3)

Robert }land, Iiaud's son. (Tr. 3857-3895). The Iland then gave a brief unsworn statenient. ('hr.

3896-3896). Three pieces of evidence were admitted (Tr. 2897): (1) Dr. Davis' curriculum vitae

(Tr. 3858); (2) a picture of Hand with his erandson (Tr. 3889): and (3) a picture of'Hand with his

son and graZdson (Tr. 3889). Defense counsel gave no closing argument. (Tr. 3896).

This sparse presentation was a total abdication of counsel's duty to hun aniz.e their client.

'I he evidence not presented to the jury "might well have influenced the jury's appraisal of his

inoral culpability." Willianis, 529 U.S. at 398. citing Bovde v. Califiornia. 494 U.S. 370. 387
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(1990). Trial counsel had no credible reason for not presenting all of the mitigating evidene-e it

possessed.

1. Failare to rcasonably investigate and prepare for mitigation.

Under Wiggins, there is a two-prong analysis to detetmining ineffective assistance of

counsel at mitigation. First, it must be determined if there was a reasottable investigation by

counsel. The coart emphasized that any mitigation "strategy" cannot be found to be sound if they

were based on a lack of or an unreasonable investigation into potential mitigating evidence.

:Wi^ains, 539 U.S. at 485-6.

In this case, defense counsel Iiired Debra Gorrell, an attorney,- for mitigation purposes and

the court approved $5000 in funding. (T.d. 482)_ Ms. Gorrell's billing, included in this record,

shows that she obtained numerous records and interviewed friends and family. (T.d. 482). This

was an important first step in prcpating for mitigation.

13owever, the attorneys must then properly act on this infot7nation and review it

thoroughiv prior to the tt-ial itself. Counsel fbr death-indicted defendants must adetluatetti.

prepare for the possibility the client may proceed to the mitigation phase. It is unacceptable to

wait until after conviction to begin serious preparation for the mitigation phase.

As evidenced by defense counsel's billing sheets to the court, included in this record,

they spent less than thirty hours preparing for mitigation. (T.d. 482). 77iis is simply not enough

time tcr thorounhlv review the evidence available and develop a reasonable strategy.

Furtherniore, the bulk of their Iimited pt-eparation took place in the feiv days after conviction

between the trial and mitigation phase. (T.d. 482). Family intet\ icws by the attornex s were not

done until the day before the mitigation phase (T.d. 482). The lack of pre-trial motions relative
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to the tnitigation phase is further evidence of an unreasonable investigation and preparation for

the mitieation phase.

Therefore, while a mitigation specialist was utilized by defense counsel, thev failed to

investigate and prepare for mitigation in order to develop a reasonable mitigation strategy.

2. Failure to fortn a reasonable mitigation strategy.

Defense counsel made clear in their opening statements at the mitigation phase theii-

"strategy" for not presenting complete mitigating evidence:

"The mitigation evidence that we're about to present to rou won't be very long.
We'll be done in a couple of hours_ I don't want to delay this case more than it
needs to be, so I've elected to tell you the things that I think you ought to thitilc
about now, rather than waiting until closing argutnents." (Tr. 3849)(entphasis
added).

"Now, I've been a lawyer for 30 years. Yes: I have been involved in a number of
tnitigation hearings. In some of those hearings, I presented evidence how the
defendant was raised; if he was abused and neglected, if drugs were involved.
But I'm not going to insult you by telling you the events of Bobby's childhood
led him to commit these offenses; that would be intellectnally dishonest. I'm not
doing that." (Tr. 3854)(emphasis added).

This was not a strategy that should be recognized as effective. Iland's voir dire and trial

spanned over one month,involved approximately 90 witnesses and 300 exhibits. Just as the

prosecution was under the duty to meet its burden of proof at trial, so was the defense under a

duty to meet its burden at mitigation, regardless of the amount of time it takes to do it properly.

The burden of proof involves taking the time to present all of the available mitigating factors that

the jury is statt torily required to weigh against the aggravating circumstances. O.R.C. § 2929.04.

The jury is committed to hearing and aualyzing all aspects of ihe case, no matter the length and

complexity.
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Furthermore, it cannot be "insulting" to present the jury with statutorily and

constitutionally required evidence to weigh under law. If defense cottnsel believed this

information was truly irrelevant, they would not have called Dr. Davis to testify as to lland's

psychological diagnosis. which also included extremely limited testimony as to Hand's

background. Thus, defense counsel negated their own "strateey" with its first witness. There is

simply no reasonable explauation for defense counsel's failures at mitigation.

What the defense attempted to focus on at mitigation was Hand's value as an inmate:

°The primary point of our initigation is going to be that Bobby Hand has a luture value behind

bars." (Tr. 3852). However, this was unreasonable in this case. F.vidence of good behavior

during incarceration is a mitigating factor in Ohio. Skipper v. South Carolina. 476 U.S. 1 (1986);

State v. Simko, 71 Ohio St. 3d 483. 644 N.E.2d 345 (1994). Howcver, in this particular case,

Hanil had just been eonvicted of the charge of escape. Tlrerefore, the claim in their operting that

"...Bobby can conform to prison Iife...he will not cause harm or disruption..." was in direct

contrast to the conviction the jury had reached the week before. (I-r_ 3855-56). The argument

that he was a good inmate should not have been the priniary basis simply because it was not a

crcdible theory xvith this juty.

'Ihe remaining strategy of defense counsel was to plea for mercy from the jtny. (Tr.

3856-7). While this strategy was sonnd, it was not adequately presented and developed by

defense counsel. as addressed below.

3. Faiture to adequately pe-esent mitigating evidence.

Evident in the record are family witnesses that were not called to the stand and records

that were uot admitted. Dr_ Davis testified he had reviewed United States Army records.

Columbus Public School records. medical records. anci Franklin County children's services
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records. (Tr_ 3869). Furthennore, Dr. Davis testified he had conducted interviews with iland s

mother and sister. (Tr. 3869). However, I-land's mother and sister were never callecl to testify at

mitigation. At the very least, Hand's mother and sister could have supported the defense strategy

of asking for mercy.

I-land had an abusive childhood due to his alcoholic father and turbulent relationship

between his parents. His parents divorced when he was a chilcl and the family was brought to the

attention of children's services because his mother w•as openly having sexual relations in front of

the children. Gerald was removed from their home and placed in a receiving center before

staving with a relative. There was a history of abuse and foster home placement. (Tr. 3871). No

one from children's services was called to testify, nor were children's services records

admitted-even though defense counsel possessed them. (Tr. 3869). Hand's family was not

called to testify as to the ftill stor,v of Hand's background and the direct effect this had on Hand.

(Tr. 3869).

Iiand served honorablv in the U.S. Army and saw conrbat in Vietnam. (Tr. 3397-99). No

one frotn the U.S. Armv was called to testily and the records of his honorable service was not

admitted, even though defense counsel possessed these military records. (Tr_ 3869). Military

service has been found to he mitigating by this Court. State v. Hessler, 90 Ohio St. 3d 108, 130,

734 N.E.2d 12377 12-57 (2000).

liand attended five clementarv schools, and did not graduate from high schooI. (Tr.

3871), No witnesses or eviclence of his performance at school, if there were any behavioral

problems, or related issues were presented at mitigation, even though defense counsel possessed

his education records. (Tr. 3869).
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Hand's mother and sister were willing and able to assist the defense and should have

been called to testify. (Tr. 3869). Thev would have provided first-hand accounts of tlre physical,

emotional, and sexual abuse present in Hand's home. (Tr. 3871). At the very least, these familv

members would have supportcd defense cotmsel's plea for mercy. (Tr. 3856).

Finally, counsel was deficient in presenting Hand's unsworn statement. While an

unswom statemcnt from a defendant can be very compelling, the unswonr statement given by

Hand in this case was limited to the fact that he would be a"model inmate." (IY. 3894-5). As

addressed previously, this was simply not a credible statement, as 13and had been convicted of

escape. Therefixe, it was prejudicial for counseI to advise Hand to ntake this statentent and

espcciall}r, to make it the centerpiece of his plea for a life sentence.

All of the evidence listed above which trial counsel failed to submit is admissible under

O.R.C. § 2929.04(B). The defendant "shall be given great latitude in the presentation of

evidence of [t}hese factors in tnitigation of the imposition of the sentence of death_' O.R.C. §

2929.04(C). In considering mitigating factors against the deatli penalty, the trier of fact must

take into account and consicler all evidence presented at and/or before the mitigation phase of

tt-ial. See O.R.C. § 2929.03(D)(1) and (2). 'fherefore, counsel's deficient performance and

failures at mitigation prejudieed 1-Iand.

4. Failure to object to admittance of all trial phase evidence.

I'he prosecutiori, at the beginning of the mitigation phase_ moved to adtnit all evidence

fiom the trial phase, with the exception of exhibits 220-227, 271-2747 289, which pertained to

the escapc charge. (Tr. 3830-3831 )_ Defense counsel did not object to this n}otion, and the triat

cout-t achnitted the evidence. (fr. 3831).
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Evidence which is irrelevant to the proceedings is never adtnissible. Ohio R. Evid. 402.

Even if evidence is relevant, Evid. R. 403(A) expressly precludes the admission of relevant

evidence if its prolative value is substantially outweighed by the danger of unfair prejudice,

confusion ol'the issttes, or of misleading the jury. Furthermore, O.R.C. § 2941.14(B), limits the

aggravating circumstances which may be considered at mitigation. State v_Jenkins, 15 Ohio St.

2d 164, 473 N_E.2d 264 (1984)_ Therefore, at Hand's mitigation phase, only evidence that was

relevant to the cottrse-of conduct and escaping detection spec'tfications was admissible at the

initigation phase. See Q.R.C. § 2929.03 (D)(2).

Defense counsel was ineffective by not objecting to the admission of all evidence from

the trial phase at mitieation. The admission of all evidence improperly delegated to the jurv the

responsibilitv of determining which evidence was relevant to mitigation, and which was not. If a

scntencer in a capital case considers improper f:ictors, the Eighth Amendtnent has been violated

and reversal of that death sentence is required. Espinosa v. Florida, 505 U.S. 1079, 1081 (1992).

There is an unacceptable risk that the jury weighed the killing itself in the sentencing process,

and the resulting death sentence is unconstitutionally unreliable. See. Proposition of Law I`lo. 9.

5. Failure to present closing arguments at mitigation.

Perhaps the most indicative element of defense counsel's unreasonable pcrdonnancc is

the fact they did not give a closing argument at mitigation. After the prosecution completed their

closing statements, defense counsel merely stated, "Your I-lonor, I said all I could on opening."

(Tr. 3904-5). A closing argument is crucial for cententing the mitigation theory and outlining the

factots that the jury inust consider. The failtire to give a closing a-eutnetit eoes bevond a merely

unreasonable strate2y and is instead a total abandonment of their constitutional duties as cottnsei.
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Furthennore, defense counset did not makc any argument atier the jury returned its

verdict, but before the judge sentenced the I-land, instead limiting their statcments to thanking the

parties involved. (Tr. 3947-8). "[A] total abdication of duty should never be viewed as

permissible trial strategy." State v. Johnson, 24 Ohio St. 3d 87. 90, 494 N.I:.2d 1061 (1986),

cluotin Pickens v, Lockhart, 714 F.2d 1455, 1467 (8th Cr. 1983). Therefore, defense counsel

was incffective by abandoning their duties to zealously represent their client and meet the

statutorily and constittttionafly required burden of proof.

6. Conclusion

The failures of defense counsel to investigate and present available mitigatin8 evidence,

object to admittance of all trial phase evidence, and present closing arguments at mitigation was

unreasonable and prejudicial under Strickland and Williams v. Taylor, 529 U.S. 362 (2000).

Therefore, Hand's right to effective assistance of counsel was violated, warranting reliet: U.S.

Const. amends. V, Vl, Vlll, lX_ and XIV; Ohio Const. art. 1, §§ l, 2, 5, 9, 10, 16, and 20.
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Proposition Of Law No. 9

The capital defencianCs right againsi cruel an(I unusual punishment and his right
to due process are violated when the legal issue of relevance is left to the jury
regarding sentencing considerations. U.S. Const. amend. VIII, XIV.

1. Introduction.

The trial court failed to instruct the jury regarding what evidence introduced at the trial

phase was relevant and could be considered in its deliberations. The trial court's failure to

provide the jury with the propcr guidance resulted in a sentencing proceeding tltat failed to

comply with the commands of the Eighth Amendment as well as the requirements of the Due

Process Clause. U.S. Const. aniend. VIII. XIV.

2. Facts.

After the presentation of mitigation evidence, the trial court instructed the jury regarding

the consideration of trial evidence for purposes of reaching a sentencing determination.4 The

trial court instructed the jury to consi(ler all of the testimony and evidence relevant to the

ageravating circumstanae Hand was found guilty of committing. (Tr. 3509). The trial court

cautioned the jury that some of the evidence and testimony that was considered during the trial

phase of the case could not be considered during the sentencing phase. (Tr. 3914). However_ the

trial coun providcd no additional guidance to the jury concerning the use of the trial phase

evidence. lnstead_ the trial court instructed the juty that "(fjor purposes of this proceeding, only

that eviclence admitted in the first phase that is relevant to the aggravating circumstance and to

uty of the tnitigating factors is to be considered by you". (Tr. 3914).

The trial court's failure to advise the jury what testimony was relevant to the aggravating

circumstances resulted in the jtu'y being left to detcrmine what trial phase evidence was relevant

Prior to commenc-entent of the mftiea:ion phase. the State withdrew exhibits that retated to the escape charge (Tr
383(I).
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to the sentencing deliberations. By failing to make the legal determination of relevance for the

jisy, the trial court abdicated the threshold legal determination of relevance to the lay persons of

the jury. This Court should have no contidence that the jury understood the leeal irrelevance of

trial phase testimony that was pennitted to be considered_ Ultimately, the jury could consider all

of the trial phase evidence in its capital sentencing deliberations. Much of that eviclence,

however, was irrelevant to the issue of Hand's moral culpability for aggravated murder. As a

result, Hand's death sentence was rcndered unreliable in violation of the Eigltth attd Fourteenth

Amendments.

3. Evidence to Be Considered In Sentencing.

Pursuant to O.R.C. § 2929.03 (D)(1), "the prosecutor may introduce any evidence raised

at trial that is relevant to the aggravating circumstances the offender was fottnd guilty of

committing." This provision renders Ohio's weighing scheme unconstitutionally vague. Sec

Proposition of'Law No. 13. Assutning arRuendo that is does not, the application of that statutory

provision must nevertheless comport with the commands of the Eighth Amendment and the

requirements of the Due Proces-s Clause.

Capital punislnnent differs in kind from lesser fonns of punishment becanse of its

extreme finality. Lockett v. Ohio, 438 D.S. 586. 604 (1978). Resultantly, ttte Eighth

Amendment requires a heightened degree of reliability in the application of the death penalty.

Woodson v. Notth Carolina, 428 U.S. 280. 304-05 (1976). See also Simnrons v. South Carolina,

512 U.S. 154, 172 (1994) (Souter, J., coneurring). To ensttre reliability, the State cannot channel

the sentencer s discretion to consider and weigh relevant mitigation. Romano v. Oklahoma, 512

U.S. 1. 7 (1994) (citation omitted). 1-lowever. the State must narrow the sentencer's discretion.

with respect to aggravating factors in a capital sentetteing proceeding. tlnconstitutional
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arbitrariness results when the sentencer has unguided or improperly guided discretion in the

imposition of the death penally. Furman v. Georaia, 408 U.S. 238 (1972). To avoid

arbitrariness, "thcre is a required threshold below which the death penalty cannot be imposed ....

[T]he State must establish rational criteria that narrow the decision maker's judgment as to

whetlter the circumstances of a particular defendant's case meet the threshold." McCleskev v.

Kemp, 481 U.S. 279, 305 (1997) (citations omitted). The criteria established in Ohio to properly

guide the jur}: is found in O.R.C. § 2929.04 (A) under Ohio's sentencing calculus which limits

the jury's consideration to evidence of the proven aggravating circurnstances. See State v.

Wo2enstahl, 75 Ohio St. 3d 344, 662 N.E.2d 31 1(1996).

"fhe constitutional principles that require a guided sentencing determination were

breached in this case because the jury's discretion was improperly guided by the failure of the

trial cotu-t to identify relevant trial phase evidence. Juries are capable of tmderstanding capital

sentencing issues. however. "they must farst be properly instntcted." Mills v. :Vlary9and, 486

U.S. 367, 377 n.]0 (1988). Moreover, this dutv arises absent anv request frotn assistance from

the jury. "A trial judge's duty is to give instructions sufficient to explain the law, an obligation

that exists independently of any question from the jurors or any other indication ofpetplexity on

their part." Kcllv v. South.Carolina, 534 U.S. 234, 266 (2002). Because of the trial court's

itistructions in the present case, the jury had no rational frame-work to discern what trial phase

evidence was relevant to its weighing process.

The trial court's failure to properly instruct the jury left the legal determination of

relevance ta be made by the jury. "fhis Court has made it clear in previous decisions that issues

of fact are for the jury but issues of law are fer the cottrt. Based on this legal premise. this Court

Itas concluded that it is the trial court's responsibilitv, not the jutv's responsibility, to determinc
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vhat evidence is relevant for putposes of senlencing. State v. Comwell, 86 Ohio St. 3d 560,

567, 715 N.E.2d 1144, 1152 (1999); State v. Getsv, 84 Oltio St. 3d 180. 201, 702 N.E.2d 866.

887 (1998). Moreover, this Court has concluded that it is error for a trial court to leave the issue

of relevance to the jury.

This Court was faced with an almost identical instruct'ton issue in State v. Jones. 91 Ohio

St. 3d 335, 349-50, 744 N.E.2d 1161- 1179-80 (2001). In Jones, the trial court instructed the jury

that "only that testimony and evidence which was presented in the first phase that is relevant to

the aggravating circumstances [appellant] was found guilty of committing, or to any of the

mitigating factors that will be described below is to be consider by you." Id. at 349, 744 N.E.2d

at 1179-80. Unlike in Idand's case, the trial court went on to detennine which of the exhibits

were relevant and cottld be considered by the jury. Id. at 3_50, 744 N.E.2d at 1180. 'I'his Cottrt

agreed that the trial court7s insnvction "could reasonably be interpreted by one or more incmbers

of the jury as implying that it was their responsibility to determine the relevance of evidence

prescnted during the first phase of trial." Id.' This Court concluded that, to the extcnt that the

jury interpreted the trial court's instruction as allowing them to determine relevancy. the trial

courCs instruction misled the jury. However, this Court went on to conclude that the trial court's

tnisstatement did not prejndice the outcome of Jones' case because much of the trial phase

evidence was relevant at the sentencing phase since it was related to the aggravated

cireutnstances in the case. Id.

The same cannot be said in the present case particularly since the trial court failed to

remove any exhibits from tlte jury's consideration. Because the trial court did not fulf711 it's

responsibility to determine what evidence was relevant for consideration in the sentencing phase,

-- ------------
s"Phe court slso determined that the junmac have irtterpreted the instruction as inctrocting them to consider onh
that evidence that ihc courn deemec relevant.
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the jury was able to consider a wealth of inforniation, much of which was irrelevant to the

aggravating circumstances of which Hand was convicted and mueh of which was extremely

prejudicial to the jury's consideration of the appropriate sentence in the case.

4. Application of law to facts.

Among the evidence the jury yvas able to consider in imposing the death penalty was the

evidence of the actual homicides themselves which was introduced through the testimony of the

pathologists and through photographs which depicted the murder of the victims. See,

Testiinonies of Dr_ Norton (Jill Hand and Lonnie Welch examinations) Tr. 1752-1807 and Exh.

I43, 147-152; Mr. Fardal (Lori Hand examination)'1'r. 2341-2354 and Exh. 184-190; Dr. Zipf

(Donna lland examination) Tr. 2957-2974 and Exh. 208 ? 12. This is iinpermissible ttnder Ohio

law. See State v. Jenkins, 15 Ohio St. 3d 164, 1678, 473 N.li.2d 264, 281 (1984) (agglavating

circumstance narrows "class of homieides' for nse of death penalty). The coroner's testimonies

as well as the photographs and exhibits had little probative value to anv issue in the

specifications to be considered for Hand's senteueing.

In addition to the undue emphasis placed on the homicide, the jury also had discretion to

consider the wealth of improper other acts evidence that was introduced during thc State's case.

See, 1'roposition of Law No. 2. This included the testimony regarding whether Hand acted sad

about Jill's death, (Tr. 1901) as well as evidence the prosecutor introduced that Hand kicked his

father out of his business, was obsessed with money, and enjoyed reading true crime stories. (Tr.

2440, 243). None of this information was relevant to proving to the jury's sentencing

determ i nation.

Even tnore prejudicial was the jurv's power to consider the fraudulent business and tax

praeticcs as part of the sentencing detennina€ion. (Tr. 978, 992, 1011, 1022, 1046. 1093. 1103,
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1114, 1129, 1153, 1165, 1187. 1206. 1225, 12367 1241, 1251_ 1262, 1268, 1278, 1281, 12871

1303, 1328, 1343_ 1356, 1350, 1390, 1471, 1481, 1487, 1493, 3223, 3234; Exhs 1-73, 275-279).

See, Propositiou of Law No. 2. This evidence of Hand's behavior and conduct was not relevant

to the aggravating circumstances of the offense and was particularly prejudicial in the penalty

phase of his trial. All Ihat the evidence tended to demonstrate was that Hand was an individual

who did not hesitate to violate the law and was influenced by money.

There is a manifest risk that the jury improperly considered Hand's acts and bad character

and utilized such evidence in reaching a determination regarding the appropriate sentence. The

evidence invited the jury to iinproperly consider non-statuton, aggravating circumstances in

performing its weighing obligation. See State v. Green, 90 Ohio St. 3d 352, 362, 738 N.E.2d at

1208, 1223 (2000); Wogenstahl, 75 Ohio St. 3d, at 352-55. 662 N.E.2d at 319, 321 (1996); State

v_Davis, 38 Ohio St. 3d s61. 367-369, 528 N.E.2d 925. 931-933 ( 1988).

5. Conclusion.

The court's duty in Hand-s case was to ensure that the jury weighed only evidence of the

aggravating circumstance from each count against the mitigating factors. "I'he court breached

this duty. As a result, mnch of the evidence considered by ttte jury was legally irrelevant to the

nature and circumstances of the aggravating circumstances and should tiot have been utilized by

the jury in rendering a sentencing detennination.

The trial court's failure to advise the jury as to the relevant testimony to be considered for

sentencing purposes was improper_ Hand's sentencing determittation was niade with the type of

open-ended discretion that Ihe Eighth Amendment forbids. See Strinaer v. Black, 503 U.S. 222.

237 (1992): Sochor v. Florida, 504 U.S. 527, 532 (1992). Therefore. Hand's death sentence must

be vacated. Sce O.R.C.§ 2929.06.
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Proposition Of Law No. 10

A capital defendant's right against cruel and unusual punishment under the Eighth
and Fourteenth Amendments is denied when the sentencer is precluded from
considering residual doubt of guilt as a mitigating factor. The preclusion of
residual doubt from a capital sentencing proceeding and the trial court's refusal to
instruct the jury to consider it also violate the llefendant's due process right to
rebuttal under the Fourteenth Amendment. "I`he preclusion of residttal doubt may
also infringe a capital detendant`s right to the effective assistance of counsel as
guaranteed by the Siath and Fourteenth Amendments. U.S. Const. Amends. VI,
VIII, XIV; Ohio Const. Art. I, §§ 9_ 10, 16.

1. Introduction.

In State v_ McGuire. 80 Ohio St. 3d 390, 403-04, 686 N.E.2d 1112, 1123 (1997), this

Court held that residual doubts of guilt are itrelevant to the issue of whether a person convicted

of a capital crime should be sentenced to death or a lesser punisluncnt. This decision tlatly

precludes the capital sentencer in Ohio from entertaining residual doubts of guilt with regard to

the capital defendant's moral culpabilittic notwithstanding proof beyond a reasonable doubt of his

or lier legal culpability. Gerald Hand urges this Court to reconsider McGuire.6

2. Facts.

Just prior to the beginning of the penattv phase, defense comtscl ftled a motion requesting

that thc jury be instnicted that it may consider residual doubt as a mitigating factor during the

mit'tgation phase of Iland's trial. (T.d. 468) The trial court ovcrnded counsels' request.

I-Iad counsel been permitted to argue residual cloubt, a strong argutnent could have been

made on Hand's behalf Defense could have emphasized that ncarly all of the evidence in

support of the aggravating cirettmstances came in through hearsay statenients attribuied to

° Similar c:aims have been denied on the merits bv this Court es. Statev. Sniith. 97 Ohio St. 3d 367. 780 N.F 2d
221 (2002) and this Court niay summarily reject this claim on the merits if it disagrees with Appellant's view of
Federal iaw. Stat _pindeztcr, 36 Ohio St. M 1. 520 N.G.?d 568 (1988).
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Lonnie Welch. The defense could .have further emphasized the evidence in support of the self-

defense instruction given by the trial court in the trial phase. Such an argument would have

saved counsel from having to distance themselves from their presentation in the trial phase as

emphasized by trial eounsel's comments in the opening remarks of the penalty phase: "I've

talked to lawyers who have done these types of trials before, and they say that you take a great

chance when you defend the case in trial and yoti lose: you take a great chance that when the

same jury comes back, they woti't listen to you. They didn't listen to you at trial, and they won't

listen to you at the mitigation hearing." (Tr. 3850-51) Flad the defense been able to argue

residual doubt in the penalty phase, their arguments would have been more consistent.

3. Argument.

A. lt is not illogical or inconsistent to permit arguments or evidence of residual donbt
in mitigation after a guifty, verdict at the trial phase.

ln 1vlcGuire this Court rejected residual doubt as a mitigating factor, inter alia, because it

reasoned that residual doabt of guilt was "illogical" following a vet-dict of guilt beyond a

reasonabie doubt. 80 Ohiu Si. id at 4G3, 686 ti.F.iii ai f i2 ."ihis reasuniug uverluuks,

however. the essential distinction between residual doubt as mitigation and the State's burden of

proof at ltial. At trial, the isstte for the trier of fact is whether the accused is legally culpable on

each essential element beyond a reasonable doubt. In re y'.'inship, 397 U.S. 358 (1970). A

proper standard of proof beyond a reasonable doubt must direct the trier of fact to decide the

leeal, and not moral. culpability of the accused. Sce Victor v. Nebraska, 51 I U.S. I. 21 (1994)

(Kennedy J., concurring).

lh2ti€:e the uial phase, in which the issue is legal culpability beyond a reasonable doubt_

the issue for the trier of fact at the penalty phase is the moral culpability of the already convicted

defendant. See Greeg v. Georpia. 428 U.S. 153, 184 (1976) (capital punishment is "eXpression
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of societv's moral outrage) (footnote omitted); Enmund v.Florida, 458 U.S. 782, 800 (1982)

(intent of capital defendant relevant to "moral guilr"); Simmons v. South Carolina, 512 U.S. 154,

172 (1994) (Souter J., Concurrine) (Eighth Amendment requires "reasoned tnoral jttdgment" in

capital cases); California v. I3rown, 479 U.S. 538, 545 (1987) (O'Connor, J., concurring) (capital

sentencing proceeding inquires into defendant's moral culpability). Thus, this Court was

incorrect in iyfcGuire to call residual doubts "illoeical". See 80 Ohio St. 3d at 405, 6861\.E.2d at

1124. (Pfeifer J., concurring). Reasonable doubts exist in the context of the quantum of proof for

legal, and not moral, culpability. See Victor, 51 I U.S. at 21 (Kennedv J., concurring). Residual

doubts exist in the context of a convicted person's moral culpability. Further, the use of the

beyond a reasonable cloubt standard for sentencing under O.R.C. § 2929.03(D)(l) does not

diminish this distinc.tion between legal and moral culpability. Instead, the Revised Code merely

provides guidance to weigh those factors that are used to assess the moral culpability of the

defendant. See McGuire, 80 Ohio St. 3d at 405, 686 N.E.2d at 1124 (Pfeifer J., concurring) ("It

is entirclv logical to be certain beyond a reasonable doubt as to a man's guilt, yet not bc certain

enough to send him to death.")

S. Residual doubt of guilt offered in mitigation must he considered under the
reliability component of the Eighth Ainendntent.

Death is difFerent in kind from lesser punishments because of its extrcme finality.

Woodson v. North Carolina_ 428 U.S. 280, 3115 (1976). Due to the unique nature of death as a

punishment, "there is a corresponding difference in the need for reliability in the determination

that death is the appt-opriate punislmtent in a specific ease." Id. Accordingly, the Supreme C:ourt

of the United States held in Woodson, and since then, that there is a reliabilitv component to

capital jurisprudence under the Eighth and Fourteenth Amendtnents. See id,; Simntons v. Sou1h

Carolina. 512 U.S. at 172 (Souter J., concurring) (citations omitted); Beck v. Alabama, 447 U.S.



625, 637-38 (1980) (instruction on lesser offense required in capital case when supported by

evidence because of risk of mistake in imposition of death penalty); Parker v. Dugger, 498 tl.S.

308, 321 (1991) (meaningful appellate review is crucial to review of capital sentences).

MeGuire's prohibition of residual doubt in mitigation violates this reliability component

of capital jurisprudence. The objective of the reliability component is to eliminate the risk of a

nonrevetsible, fatal mistake in the imposition of the death penalty. See Woodson, 428 L.S. at

305. McGuire undermines this valued constitutional objective.

'I'here are three distinct interests in a reliable capital sentencing outcome. First, and most

apparent, is the defendant's interest in reliable sentencing. Mistakes happen in our critninal

justice system. tndeed. Justice Pfeifer's concurrence in McGuire, joined by the Chief Justice,

aptlv noted the plight of Randall Dale Adams:

Adams, who had recently moved to Dallas from Grove City, Ohio, had met
sixteen-year-old David Harris on the morning of the day before the murder. They
spent the day together, driving around Dallas. They disputed what occurred in the
evening. Adams claiined that Harris dropped him ofI near his ntotel at around
930 that evening. Harris testified that he and Adatns went to a late show at a
drive-in iheaier, and that after that, when the pair was 1'ruiictE over shortiy after
midnight by police for driving without headlights. Harris slmnped unseen in the
front seat while Adams shot one of the officers in cold blood. The jury believed
1-larris, and the judge sentenced Adams to death.

By chance, Adams's case caueht the attention of filmmaker Errol Morris. Morris'
f71m about the case; `I he Thin Blue Line" (1988)_ generated publicity in the case
and featured self incriminating footage of Harris, filmed while he was serving
titne on death row for another murder. On March 21. 1989, Adams was finally
released.

80 Ohio St. 3d at 405, 686 N.E.2d at 1 124 (Pfeifer. .1., concurring).

Another OhSoan wronelv senteneed to death was Dale Johnston:

"Jolmston was sentenced to death for the mnrder of his stepdaughter and her

6anc6e_ His conviction was overturned in 1988 by the Ohio Supreme Court
because the prusecution witltheld exculpatory evidence fiom the defense. and
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because one witness had been hypnotized. The state later dropped chat-ges agains
Johnston."

Richard C. Dieter, Innocence And The Death Penalty: The Incrcasinc Danger OfFxecuting The

Innocent, A Death Penalty Information Center Report at 12-13 (July 1997) [hereinafier, Dieter]

[Reprinted in Appendix at A-76-961.

No one has a greater interest in reliable capital sentencing tlian people like Adatns,

Jolmston, and Gerald Hand. A finding of proof beyond a reasonable doubt is cold comfort to a

person who is mistakenly executed. McGuire infringed on Hand's interest in a reliable capital

sentencing proceeding and constittttional enor resulted. See 1>v`oodson, 428 U.S. at 305;

Simmons, 512 U.S. at 172 (Souter, J., concurring).

Aside ftom the defendant's interest in reliability_ society also has an interest in having its

ultimate punishment inflicted with assurances of reliability. See generallv, Grete, 428 U.S. 153;

NN'oodson, 428 L.S. 280. Althongh far less personal to society than to the defendant, the risk of

avoiding a mistake in capital -sentencing creates a strong societal interest in the reliability of

u'eath cases. Residuat doubt is a necessai v` uaelcstvp"' to avviii ntistakes. tf the Nk^roug result is

reached at t-rial, but the evidence is nevertheless legally sufiicient mider the stringent test in

Jackson v. Virgainia, 443 U.S. 307 (1979), the defendant must produce evidence outside the

record to exonerate himself or herself. Ftowever, changes to Ohio law have accelerated the pace

of direct appeals and collateral Iitieation. Sec O.R.C. § 2953.21; O.R.C. § 2929.05(A). Further,

changes to the habeas corpus statutes have decreased the capital defendant's chances for

obtainine discovery and for unearthing exculpatory facts in federal court. See eu., 28 U.S.C. §

2254(d)(2). Given this compression of time from trial to execution, it t611 be more difdicttlt for

innocent capital defendants to prove their innocence- Mitigation as residual doubt, however,

ma^- correct this problem. If residual doubt results in a life sentence, then the defendant lives to
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tight for his innocence from prison? The American Law histitute noted this benefit of residual

doubt a•hen the ALI included residual doubt in its Moclet Penal Code:

After the U.S. Supreme Court overtutned existing death penalty statutes in 1972,
many states wrote statutes which closely paralleled the recomntendations of the
American Law Institute's (ALI) Model Penal Code. Indeed, in Grega v. Georgia.
which gave approval to some states, new statutcs, the C'ourt specifically referred
to the Model Penal Code as a source for constructing an acceptable statute. In this
code. there was an attempt to minimize mistaken executions by allowing the trial
court to w•ithhold a death sentence if the evidence left some doubt about the
defettdant's guilt. Thcse drafters realized the lingcring possibility of innocence
despite a conviction "beyond a reasonabte doubt." "The Model Penal Code
contained the follov<ring provision:

§210.6 Sentence of Death for Murder; Futther Proceedings to
Determine Sentence.

(1) Death Sentence Excluded. When a defendant is found
wilty of nturder, the Court shall impose sentence for a
fetony of the first degree f i.e, a non-death sentencef if it is
satisfied that:

(f) although the evidence suffic-es to sustain the verdict, it
does not foreclose all doubt respecting the defendant's
guilt.

The ALI explained the need for such a provision in its Coinmern to this
subsection:

[S]ubsection (1)(f).._is an accommodation to the in-evocability of the
capital sanction. Where doubt of guilt remains, the oppottunity to revet-se
a conviction on the basis of new evidence must be preserned, and a
sentence of death is obviously inconsistent with that goal.

Dieter at 7 (emphasis in original and footnotes omitted).

The prospect of a mistake in capital sentencing is very real: "For every 7 executions-

486 since 1976 - I other prisoner ott death row has been found innocent." Joseph P. Shapiro,

The Wrong Men On Death Row, U.S. News & World Report, Nov. 9, 1998 at 22_ See also

' As a life scntence is a very serioos form of punishment. it is not a windfall for a guiity person. See Statc v. Serrv.
80 Ohio St. 3d 377, 686 N.F..7.d 1097 (1997) ( competent defendant preferred rteath ia life in prison).
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Dieter at iii (69 people released front death row between 197) and Jtdy 1997 "after evidence of

their inrtocence emerged"). Because residual cloubt in mitieation lessens the risk of a ntistake,

McGuire must be overruled. McGuire undennines society's interest in reliablc capital

sentencing. See McGuire, 80 Ohio St. 3d at 405. 686 N.E.2d at 1124 (Pfeifer J., concurring)

("Ohio's death penaitv statutory scheme, with its high hoops is less a protection for defendant's

than it is a protection for our status as a civilized society").

The trier of fact, who passes judgment on a tellow human being, holds the third and final

interest in reliable capital senteneing. There can be little dotibt that the weighing decision at the

penalty phase is a "truly awesome responsibility." Caldwell v. Mississippi, 472 U.S. 320, 329

(1985). The preclusion of residual doubt in McGuire makes this very personal and very difficult

decision tmreliable to the men and women who comprise Ohio's juries.

As the Coutt noted in Caldwell:

A capital sentencing jury is made up of individuals placed in a very unfamiliar

situation and called on to make a very difTicult and uncomfortable choice. They

are confronted with evidence and argument on the issue of whether another

sirouiu ciie, and tiicy arc askcu to decide that issue on behaif of the conin7unity.

Moreover, they are given onlv partial guidance as to how their judgment should

be exercised, leaving them with substantial discretion.

Id. at 333 (citations omitted). See also Harris v. Alat,ama, 5 13 U.S. 504, 518 (1995) (Stevens, J.,

dissenting) (jttrors "answer only to their own consciences"). Jurors must answer to thcir own

consciences to make a difr3ctdt and uncomfortable decision. lt is the trier who tnust live with the

decision to condemn a fellow hutuan being. As the result of McGuire, Iland's jury must bear the

burden of imposing a seutence of death without the benefit of considering residual doubt. This is

indeed too Itigh a burden for this Court to impose on the people who have to carry out Ohio's

capital system. A juror should not be forced, as a matter of law, to regret a decision of this

rrtagnitude Allewin^ judges and jmnrs to parse residual doubts on the issue of moral culpability
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can alleviate the very real personal strain of capital scntencing. McGuire cxacts too heavy a toll

on persons of good conscicnce who must decide the issue of life or death-

C. Franklin v. Lynaugh, 487 U.S. 164 ( 1988), did not expressly hold that residual doubt
could be completely excluded from a capital sentencer's consideration.

In ?vleGuire this Court relied on Franklin for the proposition that a state could completely

exclude residual doubt from the capital sentencer's eonsideration. 80 Ohio St. 3d at 403, 686

N.E-2d at 1122. This reading of Pranklin is too broad. Admittedly, the Franklin Court expressed

doubt whether residual doubt was constitutionally required. 487 U.S. at 172-75. The Court

assumed no constitutional error in Franklin, however, because "[t]he trial court placed no limit

whatsoever on (Franklin's) opportunity to press the `residual dottbts' question with the

sentencing jury." Id. at 174- Thus, the issue presented here, whether the sentencer may be

precluded from entertaining any residual doubts, was absent in Franklin-

Unlike Frankhn, in this case the trial court precluded all argumetts about residual doubt.

(Apr- 257 2002, Tp. 25; June 20. 2002, Tp- 20-21). Hand asserts that because of this crucial

-.. ,_ - ,-r rr r
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the Eighth and Fourteetith Amendments.

D. It is uneonstftutioual to limit the relevance of tnitfgation to the capital defendant's
character, reeord, and the circumstances of his or her offense.

In McGuire, this Court relicd on Franklin v. Lynaugh. 487 U.S. at 174, for the

proposition that residual doubt is irrelevant as mitieation becattse it is not evidence of the

defendant's character- or record, or circumstances of the offense. 80 Ohio St. 3d at 403, 686

N.E.2d at 1122_ Justice O'Connor's concurring opinion in Franklin stated that the constitutional

relevanee of mitigation is detined bv the three factors stated in Iockett v- Qhio, 438 U.S. 586

(1978): the character and record of !he defendant and the circumstances of the offense.

80



Franklin, 487 U.S. at 185 (O`Connor, J., concurring). See O.R.C. § 2929.04(B). Based on that

language in Franklin, this Court's holding in McGuire seems at first blush to be a proper

statement of the law. Upon a closer scrutiny of capital case jurisprudencc_ ]rowever, it is evident

that the constitutional definition of relevance for mitigation is not so natrow.

In Lockett, the Court held that the sentencer must not be precluded from considering

evidence of the defendant's character and record or the circumstances of his or her offense. 438

U.S. at 664_ From the rule in Lockett follows a corollary ntle stated in Skipper v. South

Carolina. 476 U.S. l, 4(1986):

'I'here is no disputing that this Court's decision in Eddines requires that in capital
cases °`the sentencer ... not be precluded fi-om considering, as a mitigating factor,
atry aspect of a defendant's character or record and anv of the eiraumstances of
the offense that the defendant proffers as a basis for a sentenee less than death_"'
Eddines, sup,ia, 455 U.S_, at 110. 102 S. Ct., at 874 (quoting Lockett_ supr. 438
U.S., at 604, 98 S. Ct., at 2964 (plurality opinion of BURGER, C.].)) (emphasis in
original). Equally clear is the corollary rule that the scntenc.er may not refuse to
consider or be preclttde(I fiotn considering "any relevant mitigating evidence.°
455 U_S_, at 114, 102 S. Ct., at 877. 'Fhese ruIes are trow well established. and the
State does not question them.

(emphasis added).

In Skipper, the Court recognized not only the rule in Lockett, but also the " corollary rule"

that requires the consideration of any relevant mitigation. Id. This is evident as the Court

expressly referred to "rules'in the plural form. Id. Accordingly, the capital sentencer's

consideration of relevant mitigation is not limited to just the three factors in Lockett. Sec id.

In Ski er, the Court held that a capital defendant's adjustment to life in prison was a

eonstitutionally required mitieating factor. Id. at 4-5. 7'o a certain extent. Ski p er mitigation

reties on the defcndant's past behavior while ine.at-cerated, and therefore_ it relies in pat-t on the

de1'endant's character or record. Neverthclcss, the Court made elear in Skiuoer that this type of

m'ttigation also involves the defendant's "probable fnturc conduct" while incarcerated. Id. at 4.
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Thus, the Coml opined that the predictive eletnent of Skipper mitigation is constitutionally

relevant, even assuming that it was not evidence of the defendartt's character:

The State's proposed distinction between use of evidence of past good conduct to
prove good character and use of the satne evidence to establish future good
conduct in prison seems to be drawn from the decisiort of the South Carolina
Suprerne Cour-t .... This distinction is elusive. As we have explained above, a
defendant's disposition to make a well-behaved and peacefirl adjustment to life in
prison is itself an aspect of his character that is by its nature relevant to the
sentenc-ing determination. Accordinglv, the precise meaning and piactical
significance of the decision in Koon Il and of the State's argument is difficult to
assess_ Assuming however, that the rule would in any case have the effect of
precluding the defendant from introducing otherwise admissible evidence for the
explicit purpose of convincing the jury that he should be spared the death penalty
because he would pose no undue danger to his jailers or fellow prisoners and
could lead a usefirl life bchind bars if sentenced to life imprisonment, the rule
would not pass muster under Eddin¢s.

Id. at 6-7.

Based on Skipper v. South Carolina, 476 U.S. at 4-7, the sentencer must consider any

rclevant mitigation, and relevanee is not limited only to the three factors in Lockett. Under

Skip^er, mitigation may be relevant when it involves a prediction about the defendant. so long as

it serves tite "explicit purpose of cutivincing tlte [ttier of fact] that the [deiendani] sltould be

spared the death penalty. 476 U.S. at 7.

'I'his Court overlooked Skipper, and the eorollary rule to Lockett, in McGuire.

Accordingly, this Court's intetpretation of Franklin v. Lvnaugh unduly restricted the jury from

considering residual doubt in mitigation of Sntith's intent to kill. Cf. Williamson v. Reynolds,

904 F.Supp. 1529, 1565 (E.D. Ukla. 1995) ("It has been well established by the Supreme Court

in Lockett and Eddines that a defendant has a ri^ht to suggest during mitigation_.that a possible

third person might have committed the crime.... ').
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E. Evidence of residual doubt is relevant as mitigation when considered as part of the

nature and circantstances of the oft'ense under O.R.C. § 2929.04(B).

In McGuire, this Court held that residual doubt is irrelevant to the nature and

eireumstanees of the offense. 80 Ohio St. 3d at 403-04, 686 N.E.2d at 1123. In reaching this

conclusion, this Court followed the conclusory statement in Franklin v. Lvnau«h, 487 U.S. at

174, that residual doubts are irrelevant to the circumstances of the offense. 80 Ohio St. 3d at

403, 686 N.E.2d at 1122. Hand tirges this Court to reconsider hlcGuire because Franklin's

unreasoned conclusion is incorrect. Residual doubt in mitigation may certainly be relevant under

the statutorv factor of the nature and circumstances of the offense.

O.R.C. § 2929.04(B) directs the scntenccr to consider and weigh the nature and

circumstances of the offense in mitigation. The nature and circutnstances of any offense are

simply the relevant evidence adduced at the trial phase. Coinpare O.R.C. § 2929.03 (D)(3)

("L'pon consideration of the relevant evidence raised at trial----- ). Trial phase evidence may well

raise residuaI doubts as to moral culpability even when it is tegallv sufficient to sustain a verdict

of guilty bcyond a reasona'o;e doubt.

For example, in State_v. VJatson. 61 Ohio St. 3d 1, 572 N.E.2d 97 (1991), this Court

vacated the death sentence because the facts adduced at trial created residual doubts. Four

disinterested witnesses saw someone other than Watson run away from the crime scene. Id. at

18, 572 N.E.2d at 11 t. Further, the facts adduced at trial showed that the offender puntped his

shotgtm at the crime scene, which ejected a live shell. ld. at 2, 572 N.E.2d at 101. Another

suspect`s fingerprint was found on tl at ejected shotgun shell. Id. The nature and circumstances

of the offense in Watson provided mitigation as residual doubt_ Id, at 17. 572 N:E.2d at 111.

Accordingly,_ McGuire was ineotrect to conclude that residual doubt cannot be found w'ithin the

facts of an offense.
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The facts of an offense may create residual doubt as to either identity or to a discrete

element of either the offense or the ag^^ravating circumstance. Here. the defendant's inability to

cross-examine the chief witness aaainst him raises doubts as to the reliability ofthe conviction.

This type of case, one with a dead alleeed co-conspirator. may create residual doubt. The

alleged testimony of the co-conspirator might well be compelling enough to sectn-e an unjust

capital conviction. In such a case, the facts of the offense should be mitigating as residaal doubt.

In such a case, the consideration of residual doubt may well prevent an unjust execution. In light

of these cottsiderations, it is clear that McGuire exacts too high a price for too little benefit.

F. This Court's interpt-etation of the O.R.C. § 2929.04(B)(7) mitigating factor iu
iVleGuire unduly restricts the capital sentencer's consideration of non-statutory,
mitigation in violation of Hitchcock v. llueaer, 481 U.S. 393 (1987).

In McGuire, this Court stated that mitigation under O.R.C. § 2929.04(B)(7) "must be read

in relation to O.R.C. 2929.04(13)". 80 Ohio St. 3d at 403, 6861v.E.2d at 1122. Thus, this Court

restricted the scope of (B)(7) "catch all" mitigation to the O.R.C. § 2929.04(13) factors of the

defendant's history, character and background, and the nature and circumstances of the offense.

Id. This interpretation of O.R.C. ^ 2929.04(B)(7) unduly restricts the sentencer's consideration

of constitutionally required non-statutory tnitigation. Hitchcock. 481 U.S. at 398-99.

In Hitchcock, the Supreme Court vacated a capital sentence because the trial court limited

the jury's consideration to statutorv mitigating factors. Id. at 398. The Court Ireld that the

restriction of non-statutory mitigation "did not comport with the requirements of [Skipper v.

South Carolina. Eddintys v_ Oklahoma, and Lockett v. Ohio]." Ld. at 398-99. As in Hitchcock,

this Courts' restrictive view of the (B)(7) non-statutory. catch all factor is unconstitutionally

preclusive.
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Ohio's former death penalty statute was invalidated in l,ockett because it limited the

sentencer to three mitigating factors. 438 U.S. at 604-05. Doubtlessly, the cun-ent statttte was

drafted with the intent to avoid any similar constitutional errors. Accordingly. O.R.C. §

2929_04(B) lists the factors in Lockett, "and all of the following factors" listed in (B)(1) through

(B)(6). Thereafter, the statute directs the sentencer to consider, in addition to the factors

previously stated in O.R.C. § 2929.04(B) and (B)(1) through (B)(6), °[ajny other factors that are

relevant to the issue [of punishment] '" O.R.C. § 2929.04(B)(7). See MeGuire, 80 Ohio St. 3d at

405, 686 N:E.2d at 1124 (Pfeifer, J., eoncurring). By the plain language of thc statute, the

General Assen bly did not intend to limit (B)(7) catch all niitigation to mitigation that was

previously listed. See id. "Anv other" logically means anything other than that ah•eady listed.

See id. The interpretation of the statutc in the McGuire concurrence prevails when the statute is

read i^ari materi. See O.R.C. § 2929.04(C). This is especially so when the history of Ohio's

prcvious death penalty statute is considered. See Lockett, 438 U.S. at 604-05. Hand therefore

urges this Court to adopt the statutory interpretation of (B)(7) mitigation as expressed in the

concurring opinion in McGuire.

G. When the State relies on arguments or evidence of legal guilt to seek the death
penalty, a capital defendant has a due process right to rebut such arguments or
evidence. The defendant's only means of rebuttal is to argue or rely on evidence of
residual doubt.

It is well established that a capital defendant has a due process right to rebut anv

information on vvhicli bis or her sentencer may rely to impose death. Simmons v. South

Carolina, 512 U.S. 154, 169 (1994) (capital defendant detued due process; unable to rebut

evidence of future dangerousness); Skippcr v_ South Carolina. 476 U.S. 1, 5, n. 1 (1986) (capital

de'fendant denied due process right of rebuttal; unable to rebut evidence of lature

dangeriisness); Id. at 9-11 (Povvell. J., coneurring); Gardner v. Florida. 430 U.S. 349, 362
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(1977) (capital defendant denied due process; unable to address presentence infotntation report).

Hand asserts that this right must necessarilv extend to arguments or evidence of lcgal culpability

ihat are offered by the State for the issue of moral culpability and punishment. This Court's

holcting in McGuire precludes a capital defendant like Hand front rebutting the State's argmnents

and evidence in favor of death with evidence of residual doubt.

The State must prove guilt of aggravated murder and guilt of the aggravating

circumstances at the trial phase. At the penalty phase, the aggravating circutnstances are

weighed, however, no proof of them is required and no proof of aggravated murder is required at

the penalty phase. No proof is necessary because a guilty verdict at trial renders the existence of

the crinie and aegravatittg circumstance moot for the purpose of sentencing.

Although the existence of the aggravating circumstance is moot for sentencing, the

Revised Code permits the State to re-litigate the aggravating circumstance by introducing

evidence of the "nature and circumstances of the aggravating circumstance". O.R.C. § 2929.03

(D)(1). Furtlur, case law from this Court allows the State to re-litigate the aggravating

circunistance at the penalty phase by commenting on the trial phase facts that encompass the

at!Vravating eircumstance. See State v. Gumm, 73 Ohio St. 3d 413, 653 N.E.2d 253 (1995).

Despite the mootness of the existence of the aggravating eircumstance, the State has free reign to

re-litigate it by introducing trial phase evidenee_ and by arguing trial phase facts. See id.

Bec.attse of D9eGu'trc, a capital defendant is unable to rebut these re-litigation efforts by

the State. The only logicalrneans for a defendant to rebut evidence and argtunent by the State

about the legal existenee of the aggravating eircurnstance is to argue its ttonexistcrtce. That is.

the defendant`s onlv adequate rebuttal is to offer residual doubt that the oflelse and thc

aggravatina circumstance were not actually proved. 'v9orcover. when the State argaes that the
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trial phase facts call for a sentence of death, the defendant should be entitled in mitigation to

rebnt those facts.

Here, the State relied on the trial phase evidence for scrttencing. (Tr. 3846-47, 3899,

3901) T'he State also argued for death bv emphasizing au element of aggravated murder that the

jury found proven at trial: Hand's killing of Welch in order "to silence" him. (Tr. 3899)

The State was pennitted to re-litigate 1-land's legal culpability by arguing trial phase

issues and faets and by reintroducing trial phase evidence. As thc result of McGuire, Hand had

no opportunity to rebut the State's re-litigation of the trial phase with his own evidence or

arguments of residual doubt.

Due process requires a level playing field. If the State may re-litigate trial phase issues,

then the defendant nmst be able to rebut the State's re-litigation efforls with evidence of the same

kind: L-vidence of residual doabt of guilt. Due to McGuire, Hand was denied his due process

right to rebut the State's evidence and arguments for the death penaltv. See Simmons, 512 U.S.

at 169; Skinner. 476 U.S. at 5. n.l; Gardner. 477 U.S. at 362. Accordinglv. his death sentence

tnust be vacated.

H. McGuire should be overruled because it prevents the capital defeudant from
offering evidence with arguably exculpatory valne in mitigation, when such evidence
is discovered between the guilty verdict and the penalty pbase.

Before McGttire, a capital defendant could argue residual doubts as mitigation. See

Watson. 61 Ohio St. 3d at 17, 572 N.E.2d at I l 1; State v. Gillard, 40 Ohio St. 3d 226, 239, 533

N.E.2d 272, 281 (1988). Because residual doubt was a valid mitigatine factor, the defense could

introduce arguably exculpatoty evidence as evidence of residual doubt, even when that evidence

first became available to counsel betwecn the trial and penatty phases. 5ee O.R.C. § 2929.04(C).

The standard for aiimittin^ this type of newly discovered evideuce ior senteucing purposes was
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not striet. Indeed, this Court held that the Rules oi'Evidence must be construed liberallv for the

defendant at the penalty phase. See State v. Landrum, 53 Ohio St. 3d 107, 115, 559 N.E.2d 710,

721 (1990); State v. Williams. 23 Ohio St. 3d 16, 23, 490 N.E_2d 906, 913 (1986). See also

O.R.C. § 2929.04(C). After McGuirc, however, the defense is prevented fi•ont offering arguably

exettlpatorv evidence to the trier of fact, when that evidence is discovered between the trial and

penalty phases.

This restriction is unjust and it rende s capital sentencing unreliable when new evidence

arises. I-land concedes that he did not offer any such new evidence in his case. IIe argues

nonetheless that this is a key policy consideration for this Court to consider as it decides whether

to ovetrule the syllabus in McGuire and allovv residual doubt in mitigation.

Doubtlesslv, the tvpical juror or panel judge would want to know about new evidence

with arguablti exculpatory value before deciding whether to sentence a fellow human being to

death. Compare Harris v. Alabama. 513 U.S. ai 518 (jurors "answer only to their own

consciences") (Stevens. J., dissenting). As Justice Pfeifer wrote in iylcGuire, "the execution of

an imiocent person would be the ultimate failure of our justice systern. The mitigating factor of

residual doubt reaches that deepest, most basic of concctns." 80 Ohio St. 3d at 405; 686 N.E.2d

at 1124 (Pfeifer. J., concurririg). This basic coneern is never tnore apparent than when the

clefense produces uew evidence with arguably exculpatory value. After McGttire. capital

sentencers will be precluded from considering such evidence whenever ii is found between the

trial and penalty phase.

The availability of post-conviction remedies does not correct this oversight in McGuire.

See O.R.C. § 2953.21. Evidence discovered between the trial and penaltv phases is still evidence

that is availablc to the defense duringo the trial proceedings. "I lie doctrine of res iudicata bars
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evidence on post-conviction that is available to the defense during any stage of the trial

procceding. See State v. Perr, ] 0 Ohio St. 2d 175, 226 N.E.2d 104 (1967).

A motion for a new trial under Criminal Rule 33 is equally unavailing for this situation_

To satisfy the high threshold for a new trial motiott, the defendant must show that the new

evidence discloses a strong probability that it will change the result if a new trial is granted.

State v. Petro 148 Ohio St. 505, 76 N.E.2d 370 (1947), This is a much higher burden for the

defendant to mect when compared to the relaxed standard for the admissibility of evidence at the

penalty phase under Landrum and ltv'illiams. See 53 Ohio St. 3d at 115, 559 N.E.2d at 721: 23

Ohio St. 3d at 23; 490 N.E.2d at 913. Thus, new evidence that would be admissible at

sentencing before McGuire might not satisfy the test for Criminal Rule 31. Under such

circumstcmces, evidence that is relevant to society's "most basic of concerns" would simply be

lost. See McGuire, 80 Ohio St. 3d at 405, 686 N.E.2d at 1124 (Pfeifer, J., concurring).

Last, even if such new evidence could be considered in collateral review, it cannot be

gainsaid that the trial is the main event in the criminal justice system. See aeneralh'> Herrera v.

Collins, 506 U.S. 390 (1993). Issues of fact that can be decided at trial should be decided at trial.

For the sake of judicial economy, and fundamental fairness, the capital defendant should be

allowed to offer new evidence with arguably exculpatory value when that evidence is disclosed

between the trial and penalty phases.

1. ]11cGuire's prohibition on residual doubt will interfere witb the reasonable strategic
choices of the defense in mitigation.

]n State v. Tyier, this Court held that the defendant may waive mitigation as a matter of

strategy. 50 Ohio St. id 24, 553 N.E.2d 576 (1990). This Court held in State v. Goodwin that it

was a reasonable strategy for defense counsel not to present any new mitigating evidence but

instead to argue residual doubt. 84 Ohio St. 3d 331, 703 N.E.2d 1251 (1999). From those cases.
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it foElows that it is a reasonable strategic choice for defense counsel to Porego tnitigation and

instead maintain his or her client's innocence in order to have a defense that is eonsistent from

the not guilty plea up to the penalty phase. See id.

After McGuire, this type of strategy is foreclosed; even thougb it rvas deemed reasonablc

bv this Court in Goodwin. McGuire forces the defense to abandon an acknowledged strategic

choice of maintaining innocence for the sake of consistency. For defenclants like the one in

Tyler, McGuire's holding has left thetn utterly defenseless afier the trial phase. 7lreir right to

w-aive mitigation in order to protest their innocence to the jurv is rendered meaningless. If this

Court believes that the tactic used in Goodwin was a reasonable strategic choice, then it must

permit defense counsel to give effect to that strategic choice bv argaing for residual doubts.

Accordingly, the McGuire holding will infringe on a capital defendant's Sixth and Foutteenth

Rmenclment right to the effective assistance of counsel by state interference. See United States

v=Cronic. 466 L.S. 648 (1984).

lland concedes that he did not forego mitigation to argue for residual doubt. However,

this Court should consider this issue as a policy ntatter in deciding whether to ovemtle McGuire.

4. Conclusion

l'be McGuire decision was imprudent. It undttlv restricts non-statutory niitigation, it

violates the reliability component of the Eighth Amendment. and it overlooks the reality that the

circumstances of an offense tnay raise doubts as to the defendant's moral culpability. Mot-eover,

t overlooks the basic unfaitness in capital litigation which allorvs the prosecutor to re-litigate

trial issues without giving the defense an oppoitunity to rebut such re-litigation with evidence

and argument in kind. Gerald Hand respectfully urges this Court to overrule the sYllabus in

McGuire and to recognizc residual doubt as a mitieating lactor. Gerald Hand's death sentence
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must be vacated and his case remanded for re-sentencing to iuclude consideration of residual

douht_ S_e O.R.C. § 2929.06 (B).
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Proposition Of Law No. 11

Gerald Hand's death sentence must be vacated by this Court as inappropriate
because the evidence in mitigation was not outweighed by the aggravating
circumstances.

The death penalty is not the appropriate punishment for (Jerald Hand. linder the

independent analysis mandated by Ohio Rev. Code § 2929.05, this Court must review all of the

evidence presented at Hand's capital trial and conclude that death is not appropriate in this case.

Despite the many charges brought and the volume of evidence presented by the State in

the trial phase of this case, the weighing process now before this Court is very straightforward.

Gerald Hand was convicted of two counts oF aggravated murder. Following the trial court's

merger of the multiple death specifications attached to Count II, each count of aogravated

murder contains one death penalty specification to be weighed in this sentencing process. As to

Count 1. the aggravating circtmtstance is the fact that the aggravated murder was "part of a

caurse of couduct involving the purposeful killing of Jill J. Hand and Walter Lonnie Welch."

(Ti. 3842) As to Count 11, the Court rnust consider the aggravating circ.wnstance that "the

aggravated murder of Lonnie Weleh was for ihe purpose of escaping detection, apprehension,

trial, or punishment for his eomplicit_y in the murders of Lori L. Hand and Donna A. I-tand,_ and

the murder of Jill J. Hand." (Tr. 3842) For each count, the Court must xveigh the single

aggravating circumstance against the totalitv of the mitigating evidence. State v, C:ooev, 46 Ohio

St. 3d 20, 544 N.E.2d 895 (1989). Fronz this weighing process, the Court must conclude that the

dcatlt penalty is not the appropriate pttnishment for either count.

Before trndertaking its weighing pi-ocess,_ the Court inust "determine if the evidertce

supports the finding of the aggravating circumstance" found below. Ohio Rev< Code §

2929.05(A) fhe evidenee that supports the aggravating circumstance in each comit comes
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largelv from hearsay statemea ts attributed to Lonnie Welch. Hand has never had any

opportunity to cross-esaniine these statetnetits. Given the fact that inuch of the evidence comes

from Lormie through inadmissible and unreliable hearsay (See Proposition of Law No. 1), the

Court should either determine that the specification is not adequately established or that it should

carry less weight. This Court should not affirm a death sentence on tliis type of evidence.

The speeification to Count II has alniost no evidentiary support except through the

hearsay statemems of Lonnie Welch. The State's theory is that Bob Hand had hired Welch to

kill his first two wives and that Welch had agreed to kill Jill Hand. T'he motive for Welch's

murder was therefore to keep him silent about these crimes. Almost no evidence of tliis plot

exists except through hearsay statements attributcd to Welch by wdtnesses such as Pete Adarns.

Betty Evans, Anna Hughes. David Jordan, Barbara McKinney, Tezona 1%IcKintiev, and Shannon

Welch. Althoueh the murders of Donna and Lori Hand were thoroughly investigated in the

1970's, no charges were ever brought against Gerald Hand. Even today with improved DNA

technology, no physical evidence links the crimes to either Gerald Hand or Lonnie Welch. The

only basis for this conviction is the hearsav evidence.

There is no non-hearsav evidence that would show that Welch killed cither potnia or Lori

Hand. In fact, the evidence points elsewhere. The gloves that were worn by Lori Hand's

murderer failed to contain any DNA from Welch. (Tr. i161) There is no independent evidence

of any payouts from Bob Hand to Lonnie Welch. At the same time, the evidence showed that

Hand had fired Welch back in the mid 1990's and that he would not bail him ottt of jail shortly

before ho was altegedly supposed to murder Jill Hand. (Tr. 2730. 2647)

Fmthermore, the State's theory as to the specitication to Count 1, that Bob lland

purposety killed his w'ife and Welch as a part of a course of conduct to kill two or more people,

93



is also based on the same heaisav evidence. In order to tind that the State has established that

charge, the trier of fact must believe that Welch was in the iland home at Hand's request, that

Hand set up the situation that occurred. "1'hat finding can only be made by believing the hearsay

evidence. For these reasons, the Coutt should find that the evidenec does not support the finding

of the aggravating circumstance attached to either count. Or, in the alternative, the Court should

accord less weight to aggravatine circumstances supported by evidence that was never subject to

cross-eaamination bv the defendant

This same evidence would also support an argument of residual doubt. (See I'roposition

of Law No. 10) As an independeatt sentencer,. this Court's failure to consider such mitigating

evidence_ would he constitutional error.

At tlte same time it should discount hearsay evidence supporting the aggravating

circumstanecs, the Court should accord significant weight to the mitigating evidence presented at

trial. Gerald Hand was 54 years old at the tiine of trial (tr. 3393) and had no previous criminal

record. He is a Vietnam veteran. ('tr. 3397) He has a loving relationship with his son whom he

raised and he will likely be able to makc a positive contribution in prison. Society would be

better served in this case with a life sentenee.

Gerald Iland's age of 54 at the tinte of trial should weigh heavily in mitigation. First, his

age and his lack of violent behavior in institutional settings show that he would be very little risk

of violent behavior in prison. ("l"r. 3876) C'f. State v. Bradley. 42 Ohio St. 3d 136. 146. 538 N.F:.

Zd 373, 385 (1989) (Coot1 acc.orded little mitigating weight to appellant's advanced age because

marder had taken place in prison.) More importantly, the ,taet that he is much older than most

death-row inmates, is a basis for a less Itarsh punishment. In any case scenario, the appeals
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process will take years and his age at any eventual execution will even ntore advanced. The fact

that an inmate, such as Gerald Hand. is of advancing age is iorthy of weight in tnitigation.

Fut-thermore, Hattd's honorable service in Vietnam deservcs weight in mitigation. Hand

w•as drafted when we was only ttiventy years otcl and spent a year and saw combat in Vietnam.

(Tr. 3397-98) He was honorablv discharged. (Tr. 3399) This service is mitigating and is

evidence that Hand can funetion well in a structtn-ed setting. See State v. Hessler, 90 4hio St. 3d

108, 130, 734'\.E2d 1237, 1257 (2000) (noting militaty seroice as mitigating evidence).

This Court must also consider the fact that Gera)d ancE Lori Hand's son, Robert, presented

testimony that his father would continue to be a positive inf7uence on him and his children even

if he were to spend the rest of his life in prison. (Tr. 3890) Robbie Hand has already suffered

the loss of his mother, Lori Hand, and asked the jury to spare his father's life. (Tr. 3891) Gerald

Hand volunteered as a scout master for his son and did charity work through the scouting

oreanization. (Tr. 3883, 3890) For Robbie, Get-ald Hand has °rea11Y been the only close family

member I've ever had, the only one I've had to look up to, and to take care of ine, provide for

me." (Tr. 3888) This Court must consider this evidence and weigh it in mitigation.

The defense also presented evidence to show that Gerald I-Iand had a diificult childhood.

His father was an alcoholic who did not get along with Gerald's u7other attd who may have

abused her. ('fr. 1971) They divorced when Gerald was a child. (Id_) Gerald was eventuallv

placed with Fratildin Counri- Children's Set-x^ices after there was an allegation that his mother

was openly cohabitating with men in front of the children. (3d.) A chaotie and troubled

childhood is worthy of weight in mitigation_

Throughout his adult life. Hand has held a job and has acquired us'eful vocational skills.

Because he is reasonablv intelliecnt and has no history of drinking or substance abuse, hc should



be able to use his vocational skills within the prison settincly and be able to contribute something

to society. (Tr. 3874-75)

For all of tltese reasons, the death penalty is not appropriate in this case. The evidence

presented at trial in support of the aggravating circumstances has not been tested through cross-

examination. Even if dtis Court determines that it was correctly admitted at trial, it is not of

sufticient reliability to support a death sentence. Furthermore. there is compelling mitigating

evidence to show that this older tnan could still contnbute some good by working within the

prison system. Caming out the dcath scntcnce on a man who will be over 60 years old when all

litigation is finished is not the appropriate here. This Court should vacate Gerald t-land's death

sentence through its independent reweiehing.
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proposition of LaH, No. 12

A capital defendant's right to duc process is violated when the State is permitted
to convict upon a standard of proof below proof beyond a reasonable doubt. 1J.S.
Const. amend. XIV; Article I, § 16 of the OhSo Constitution

1. Introduction.

"There is always in litigation a marein of error' and "[i]t is critical that the moral force of

the criminal law not to be diluted by a standard of proof that leaves people in doubt whether

innocent men are being condemned.' In re Winshig. 397 [1_S. 358_ 364 (1970). To ruaintain

confidence in our system of laws proof beyond a reasonable doubt must be held to be proof of

guilt "with utmost certainty." ld. Thus, a capital defendant's conviction and death sentence

must be reversed where the instruction on reasonable doubt could have led jurors to find guilt

"based on a degree of proof below that required by the Due Process Clause." Cage v. Louisiana.

498 U.S. 39, 41 (1990). The instruction given by the trial court allowed the jurors to find Cierald

Hand guilty on "a degree of proof below that required by the Due Process Clause." Hand's

convictions and dcath sentence must be reversed. See id.

2. Tacts.

During the trial phase, the trial court instructed the jurv on "reasonable doubt' as follows:

Reasonable doubt is present when, after you have carefully considered and
compared all the evidence, you cannot say vou are firmly convinced of the truth
of the charge. Reasonable doubt is a doubt based upon reason and common
sense. Reasonable doubt is not mere possible doubt, because everything relating
to human affairs or depending on moral evidence, is open to some possible or
imaeinarv doubt. Proof beyond a reasonable is proof of such character that an
ordinary person would be willing to rely and act upon it in the most important
of his or her own affairs.

(Ti. 3750) (emphasis added)_

During the sentencing phase, the trial com't instructed the jury on "reasonable doubt° as

follmvs:
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Reasonable doubt is present when. after you have carefully [sic] and compared all

the evidence, you cannot say you are firmly convinced that the aggravating
circumstance of xvhich defendant was found guilty outweighs the mitigating
factors. Reasonable doubt is a doubt based upon reason and comtnon sense.
Reasonable doubt is not mere possible doubt, because everything relating to
human affairs or depending upon nroral evidence is open to some possible or
imaginary doubt. Proof beyond a reasonable doubt is proof of such character that
an ordinary person would be willing to rely upon it and act upon it in the most
intportant of bis or her own affairs.

fr. 3907) (etnphasis added).

The trial coutt's charge, taken as whole, did not adequately convev to jurors the strineent

"beyond a reasonable doubt'' standard. Hand points this Court to three specific flaws within the

trial court's instructions. First. the "willing to act" language of O.R.C. § 2901.05 did not guide

the,jury because it is too lenient. Second, the statutory definition of reasotiable doubt is flawed

because the "firmlv convinced" language represents only a clear and convincine standard- "1hird,

the Court's use of "moral evidence" was improper_

The trial court's erroneous instructions resulted in the jury convicting Hand on a standard

below that required by the Due 1'rocess Clause of the Fourteenth Amendtnent. 'this is a

fundamental, structural error that requires reversal of Hand's convictions. See Sullivan v_

Louisiana, 508 U.S. 275 (1993).

3. AVilling to act.

The trial eourt's definition of reasonable doubt, which included instuvcting the jury that

reasonable doubt was "proof of such character that an ordinarv person vvould be willing to rely

and act upon it in the most important of his own aflairs." allowed the jurors to find guilt on proof

below-^ that required by the L>ue Process Clause. This Court has held that Ohio's statutory

reasonable doubt definition is not an unconstitutional dilution of the State's burden of proof.

State v. Naboznv, 54 Oltio St. 2d 195, 202-03, 375 N.E.2d 784. 791 (1978). However. the
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Supretne Coun of the United States, several federal circuit courts, and lower Ohio courts have

condemned the language in the statute tttat delines reasonable doabt in this way.

The Snpretne Court of the United States expressed strong disapproval of the "willine to

act" language when defining, proof beyond a reasonable doubt in Holland v. United States, 348

U.S. 121, 140 (1954). The federal courts express a similar disapproval of this language. "fhere

is a substantial difference between a juror's verdict of guilt beyond a reasonable doubt and a

person tnaking a judgment in a matter of petsonal importance to him:" Scurrv v. United States,

347 F.2d 468, 470 (D.C. Cir. 1965).

"Fhe Scurrv court recoenized that human experience shows that a prudent person, called

upon to act in his more important business or family affairs, would gravely weigh the risks and

eonsiderations tending in botlt directions. After weighing these considerations, howevet,, a

person would not necessarily be convinced beyond a reasonable doubt that he had made the right

judgment. Fd, As a result of this disapproval, several of the federal circuit courts have adopted a

preference for defining proof beyond a reasonable doubt in terms of a prudent person who would

hesitate to act when confronted with such evidence. See e.e., Monk v. Zelez, 901 F.2d 885 (10th

Cir. 1990); United States v. Colon, 835 F.2d 27 (2d Cir. 1987); United States v. Pinknev, 551

F.2d 1241 (D.C. Cir. 1976); United States v. Conlev. 523 F.2d 650 (8th Cir. 1975).,--^_

Ohio courts have also expressed disapproval of the "willing to act" language of O.R.C. §

2901.05 (D). I7te Fraitklin Count}' Court of Appeals cortcluded that the final sentence of O.R.C.

§ 2901.05 (D) should be eliminated or modified by adding the word'nnhesitating - to the last

sentence before the phrase "in thc most important of his own affairs.- State v. Frost, No. 77,AP-

728, slip op. at 8(Franklin Ct. App. Tv7av 2. 1978). Ordinary people who serve as jurors arc

ti-equeittly required to make important decisions based upon proof of a lesser nature bv choosing
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the most preferable action. In fact, the "willing to act" language is the traditional test for the

clear and convincing evidence standard of proof. Statc v. Crenshaw, 51 Ohio App- 2d 63, 65,

366 N.E.2d 84, 85 (Ohio App. 2 Dist. 1977). "A standard based upon the most important affairs

of the averaee juror ... reflects adversely upon the accused.' Id.

4. Firmly convinced.

The "firmly convinced" language also did not define the reasonable doubt standard, but

rather, defined the clear and convincing standard. This Court has defined clear and convincing

evidence as that °which will provide in the mind of the trier of facts a firm belief or conviction to

the facts sought to be established." Cross v. Ledford, 161 Ohio St. 469, 120 N.E.2d 118, svl.

(1954). That definition is siinilar to O_R.C. § 2901.05 (D), where reasonable doubt is present

only if jurors "cannot say they are firmly cottvinced of the truth of the charge." Resultantly, the

jurors were given a definition of reasonable doubt that failed to satisfy the Due Process Clause.

5. Moral Evidence.

The cot 's definition of reasonable doubt was further flawed because it infotmed the

jury that "[r]easonable doubt is uot niere possible doubt because everything relating to human

affairs or depending upott moral evidence is open to some possible or itnaginary doubt'" (Vol. 7,

Tp. 1453; June 20, 2002. Tp. 120) The phrase " noral eviclenee" improperly shifted the focus of

this jury to the subjective morality of Gerald 1-Iand and from the requircd legal quantum of proof

V ictor v. Nebraska, 511 U.S. I(1994), notwidtstanding.

It is possible for a challenge to a jury instruction that includes the phrase °moral

evidence to survivc that challenge, hoNkever_ it is the context of the phrase that determines this.

In Victor. the Court rejected a due process challenge to a jmy instruction that included the phrase

`7noral evidence.' Id_ at 13. But see id. at 21 (Iiennc(iv 7., concurring). The Court found no
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error because the phrase "moral ev'tdence" was proper when placed in the context of the jury

instruction on reasonable doubt that was given:

[T]he instruction itself gives a definition of the phrase. Fhe jury was told that
"ever,ything relating to human affairs, and depending on moral evidence, is
open to sonte possible or itnaginary doubt" - in other words, that absolute
certainty is unattainable in tnatters relating to lmman affairs. Moral evidence, in
this sentence, can onlp mean empirical evidence offered to prove such
matters - the proof introduced at trial.

Id. at 13 (emphasis added).

Unlike Victor, the instruction in this case did not guide the jurp by placing the phrase

"moral evidence" within any proper context. In Victor, the instruction properly gaided the jury

on the phrase "moral evidence" because it was conjunetivelv paired with the phrase "matters

relating to hunian affairs." Id. llere, "moral evidence" was disjttnctively stated as an alteniative

to the phrase "relating to httman affairs." (Vot. 7, Tp. 1453; June 20, 2002, `hp. 120) `Ihe trial

eourt did not direct this jury to consider "moral evidence" as evidence "related to human affairs."

histead: the trial court instructed this jury to consider eitlrer evidence related to human affairs "or

^ r t. ,.riiotai evideriee." Comar re ,p. vo,a^_ue 7, i-rp. 1453 anu .r,uiie 20, <vv... Tp. 720 ^-viu^ ^-^ctor, 5I1

U.S. at 13. Accordingly, the reasonable doubt instruction permitted ihe yury to convict Hand

based on considerations of subjective tnorality. rather than evidentiary proof required by Due

Process Clause. Victor, 511 U.S. at 21 (Kennedy J., concurring) ("[the] use of'moral cvidence'

secros (juite indefensible ... the words will do nothing but baffle").

6. Conchtsion.

Juries in Ohio are eonvicting criminal defendants on a clear and convineino, evidence

standard. "Fhe "willing to act" language found in O.R.C. § 2901.05 ("D) represents a standard of

proof below that rcquired by the Due Process C'lause. The firmlv con need" laneusec in the

first sentenee of O.R.C. § 2901 _0^ (D) defines the pt-zsence of reasonable cloubt in terms nearlv
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identical to the accepted definition ol' clear and convincing evidence. Courts that have

disapproved the "willing to act" languaee have generally allowed it to be used only when thc

instruction, taken in its entirety. conveyed the true meaning of "reasonable doubt" as required by

the Due Process Clause. See Holland, 384 U.S. at 140.

This is not, ho\vever, the case in Ohio. O.R.C. § 2901.05 (D) delines reasonable doubt in

terms far too silnilar to the defnition of "clear and convincing" evidence. 1'hc "willine to act"

language in the last sentence of O.R.C. § 2901.05 (D) is defective because reasonable doubt is

also defined in a clear and convincing standard fionr the outset in the plv-ase "finnly convinced:"

O.R.C. § 2901.05 (D), as applied to this case. defines reasonable doubt by an insufficient

standard. Fnrthetmore, the reference to "moral evidence" improperly shifrs the jury^s foeus to

Hand's subjective tnoral culpability. Accordingly, the irtstructions in this trial allowed the jun

to flud guilt "based on a deeree of proof below that required by the Due Process Clause." CaQe,

498 U.S. at 41. I land's convictions must be reversed.S

" Siinilar claintc have been denied on the inerits bv this Court_ e.e. Stale v. A%an Gundv. 64 Ohio Si. 3d 256. 594
N.E.2d 684 (1992) and this Court tnay s:mtmaritc reject this claint on ihe merits if it disaarees with Appellani's view
of Federal law. State v. Pnindcxter, '6 Ohio St. 3d I. 5201;.E.2d 568 ( 1988).
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Proposition of Law No. 13

Ohio's death penalty law is unconstitutional. Ohio Rev. Code Ann. §§ 2903.01,
2929.02, 2929.021, 2929.022, 2929A23, 2929.03. 2929.04, and 2929.05 do not
meet the prescribed constitutional requireinents and are mjconstitutional on their
face and as applied to Gerald I-land. U.S. Const. amends. V. VI, VIll. And XIV;
Ohio Const. Art. 1, §§ 2, 9, 10, And 16. Fttrther, Ohio's death penaltv statute
violatcs the Ltnit€d States' obligations under international law.

17re Eighth Amendment to the United States Constitution and Article I. § 9 of'the Ohio

Constitution prohibit the infliction of cruel and unusual punishment. I1te E-ighth Amendment's

protections are applicable to the states through the Fourteenth Amendrnent. Robinson v.

Califotnia, 370 U.S. 660 (1962). Punishrnent that is "excessive" constitutes cruel and umtsual

punishment. Coker v. Georp.ia, 433 U.S. 584 (1977). The underlvino principle of governmental

respcct for human dignity is the Court's euideline to determine whether this statute is

constitutional. See Furman v. Georeia, 408 U.S. 238 (1972) (Brerrnan, .1-, concurring); Rhodes v.

Chapman, 452 U.S. 337, 361 (1981); Trou v. Dulles. 356 U.S. 86 (1958). The Ohio scheme

offends this bedrock principle in the following ways:

i. Arbitrary and unequal punishinent.

The Fourteenth Amendment's guatantee of equal protection requires similar treatment of

similarly situated persons. This right extends to the protection against cruel and unusual

punishment. Furman, 408 U.S. at 249 (Douglas, J-, concuning). A death penaltv imposed irr

violation of the Equal Protection guatantee is a cruel and unusual punisllment. See id. Any

arbitrary use of the death penalty also offends the Fighth Amendnrent. N.

Ohio's c-apital punislunent scheme allows the deatlt penalty to be imposed in an arbitrarv

and discriniinatory nianner in violation of Furman and its progeny. Prosecutors' virtualh

uncontrolled iiidictment discretion allows arbitrary and discrinrinatony imposition of the death

pcnaltv. Mandatory death penalty statutes ^N^ere deemed fatalh^ flaw^ed becatise thev lacked
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standards for imposition of a death sentence and were therefore removed fiom judicial review.

Wooefson v. Nortlr Carolina, 428 U.S. 280 (1976). Prosecutors' uncontrolled discretion violates

this requirement

Ohio's system imposes death in a racially discriminatory manner. Blacks and those who

kill whitc victims are much more likely to get the death penahy. t tiile Afiican-Anrericans are

less than thventy percent of Ohio's population. 106 or fifty-one percent of Ohio's death row

imnates are African-American. See Ohio Public Defender Commission Statistics, Februaiy 12,

2003; see also The Report of the Ohio Comniisslon on Racial Fairness. 1999. While three

Caucasians were sentenced to death for killing African-Americans, forty-eight African-

Americans sit on Ohio's death row for killing a Caucasian. Ohio Public Defender Commission

Statisties. February 12, 2003. Ohio's statistical disparity is tragically consistent with national

findings. The General Accounting Office found victim's race influential at all stages, with

stronger evidence involvina prosecutorial discretion in charging anci tryirig cases. Death Penalty

Sentencing: Research Indicates Pattern of I2acial Disparities, li.S. Gene-al Accounting Oftice,

Report to Senate and 1-iouse Committees on the .ludiciary (February 1990).

Ohio coutts have not evaluated the implications of these racial disparities. While the

Cieneral Assembly established a disparity appeals practice in post-conviction that may encourage

the Ohio Supreme Court to adopt a rule reguitine tracking the offender's race, O.R.C. §

2953.21(A)(2), no rule has been adopted. Further, this practicc does not track the victi n's race

and does not apply to crimes committed before July 1, 1996. In short, Ohio law fails to acsure

against race discrimination playing a role in capital sentencing.

Dt e process prohibits the tak'tng of life miless the state can show a leQitimate and

compelline state interest. Commonwealth v. 0"Veat, 339 N.)'_2d 676, 678 (It9ass. 1975) (Cauro_
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C_7., concumng); litah_y._ Pien-e, 572 P.2d 1338 ((hah 1977) (ivlauphan. J., concuning and

disscnting). Moreover, where fundamcntal rights are involved personal liberties cannot be broadly

stifled "when the end can be nzore narrowly aehieved.° Shelton v. Tucker, 364 U.S_ 479 (1960).

To take a life by mandate, the State tnust show that it is the "least restrictive means" to a

"compelling governmental end." O'eal lI, 339 N.E.2d at 678.

The death penalty is neither the least restrictive nor an effectivc means of deterrence. Both

isolation of the offender and retribution can be effectively setveei by less restrictive means_

Society's interests do not justify the death penalty.

2. UnreEiable sentencing procedures.

The Due Process and Equal Protection Clauses prohibit arbitrary and capricious procedures

in the State's application of capital punishment_ Grego v. Geor ia, 428 U.S. 153, 188, I93-95

(1976); Fumian, 408 L.S. at 255, 274. Ohio's schenie does not meet those requirements. The

statute does not require the State to prove the absence of any mitigating factot-s or that death is

the only appropriate penalty.

l he statutory scheme is uncoustitutionally vague which leads to the arbitrary imposition of

the death penalty. The language "that the aggravating circumstances ... outweigh the tnitigating

factors" invites arbitrary and capricious jury decisions. "Outweigh" presetves reliance on the

lesser standard of proof by a preponderance of the evidence. The statute requires only that the

sentencing body be convinced beyond a reasonable doubt thal the aggravating circnmstances

were marginally greater than the initigating factors. This creates an unacceptable risk of'

arbitrary or capricioas scntencing.
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Additionally, the mitigating circumstances are vague. 9'he jurv must he given "specific

and detailed guidanee" and be provided with "clear and objective standards" for their sentencing

discretion to be adequately channeled. GFCbg; Godfrey v_ Georeia, 446 U.S. 420 (1980).

Ohio courts continually hold that the weighing process and the weight to be assigned to a

given factor is within the individual deeision-maker's discretion. State v. Fox, 69 Ohio St. id

183, 193, 631 N.E.2d 124, 132 (1994). Giving so much discretion to juries inevitably leads to

arbitrary and capricious judgments. 'Fhe Ohio open discretion scheme futthe- risks that

constitutionally relevant mitieating factors that niust be considered as mitigating [youth or

childhood abuse (Eddines v. Oklahoma, 455 U.S. 104 (1982)), mental disease or defect (Penrv v.

Lvnauah, 492 U.S. 302 (1989)), level of involvement in the crime Entntmd v. Florida. 458 U.S.

782 (1982)), or lack of criminal history (Delo v. Lashle^, 507 U.S. 272 (1993))] will not be

factored into the sentencer's decision. Wlule the federal constitution may allow states to shape

consideration of mitigation. see Johnson v. Texas, 509 U.S. 350 (1993). Ohio's capital scheme

fails to provide adequate guidelines to sentencers_ and ]ails to assure against arbitrary, capricious.

and discriminatory results.

Empirical evidenee is developing in Ohio and around the country that, under commonly

used penalty phase jury instructions, juries do not understand thcir responsibilities and apply

inaccurate standards for decision. See Cho, C"anitalConfusion: The Effect of.)ttry Instructions on

the Decision "Fo Impose Death, 851. Crim, I,.cg Criminology 532, 549-557 (1994). and findings

of Zeisel discussed in Free v. Peters. 12 F.3d 700 (7th Cir. 1993). This cnnfusion violates the

federal and state constitutions. Because of these deficiencies, Ohio's statutorv scheme does not

meeE the requirements of Ftirman and its progeny.
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3. Defendant's right to a jury is burdened.

The Ohio scheme is unconstitutional because it imposes an imperntissible risk of cleath on

capital defendants who choose to exercise their right to a jury trial. A deiendant who pleads

guilty or no contest benefits from a trial judge's discretion to dismiss the specifications "in the

interest of justice." Ohio R. Critn. P. 11(C)(3). Accordingly, the capital indicttttent may be

dismissed regardless of tnitigating circumstances. There is no corresponding provision for a

eapital defendant who elects to proceed to trial before a jury.

Justice Blackmun found this discrepancy to be constitutional error. Lockett v. Ohio, 438

U.S. 586, 617 (1978) (Blackmun, J., concutring)_ "l-his disparity violated linitedStates v.

Jackson, 390 II.S. 570 (1968), and needlessly burdened the defendant's exercise of his right to a

trial by jury. Since Lockett, this infirmity has not been cured and Oltiti_c statute reinains

unconstitutional.

4. Mandatorv subinission of reports and evaluations.

Ohio's capital statutes are unconstitutional because they require submission of the- pre-

sentence investigation report and the mental evaluation to the jury or judge once requested by a

capital defendant. O.R.C. § 2929.03 (D)(1)- This mandatory submission prevents defense

counsel from giving effective assistance and prevents the defendant from effectively presenting

his case in mitigation.

5. O.R.C. § 2929.04 (A)(7) is constitationaliv invalid when used to aggravate O.R.C. §
2903.07 (B) aggravated nturder.

"€T]o avoid [the} constitutional flaw of vagueness and over breadth under the Eighth

Atnendment. art aggravating circumstance must genuiuelv narrow the class of persons eligible

for the death penalty and must reasonable justify the imposirion of a more severe seutence of a

defendant as compared to others found guiltv af (aggravated) murder." Zant v. Stephens. 462
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U.S. 862, 877 (1983). Ohio's statutorv scheme fails to meet this cotistittttional requiremeut

because O_R.C. § 2929.04(A)(7) fails to genuinely narrow the class of individuals eligible for the

death penalty.

O.R.C. § 2903.01(B) defines the category of felony-murdcrers. If any factor listed in

O.R.C. § 2929.04(A) is specified in the indictment and praved beyond a reasonable doubt the

defendant becomes eligible for the death penalty. O.R.C. §§ 2929.02 (A) and 2929.03.

The scheme is unconstitutiona} because the O.R.C. § 2929.04 (A)(7) aggravatine

circunistance tnerely repeats, as an aggravating circumstance, factors that clistinguish aegravated

felony-murder from murder. O.R.C. § 2929.04(A)(7) repeats the definition of felony-murder as

alleged, which automatically qualifies the defendant for the death penalty. O.R.C. §

2929.04(A)(7) does not reasonably justify the imposition of a more severe sentence on felony-

mtu-derers. But, the prosecuting attorney and the sentencing body are given unbounded

discretion that maximizes the risk of arbitrary and capricious action and deprivation of a

defendant's life withottt substantial justification. The aggravating circntnstance must therefore

fail. Zant. 462 U.S. at 877.

As compared to other aggravated murderers, the lelonv-tnurderer is treated more

severely. Each O.R.C. § 2929.04 (A) circumstance, when used in eonnection with O.R.C. §

2903.01 (A), adds an additional tneasure of culpability to an offender sttch that society areuably

should be permitted to punish him more severely with death. 13ut the aggravated murder

defendant alleged to have killed during the course of a felonv is automatically eligible for the

death penalty--not a single additional proof of ftct is necessary.

The killer who kills with prior calculation and desien is treated less severely, tivhich is

also nonsensical becattse his blamewortltiness or motal euilt is 1ligher_ and the argucd abilitv to

108



deter him less. From a retributive stance, this is the most culpable of inental states. C`omment,

7'he Constitutionalitv of Imposina the Death 1'enaltv for Felonv Murder, 15 Iious_ L. Rev. 356.

375 (1978).

Felony-tnurder also fails to reasonably justify the death sentence because this Court has

inteipreted O.R.C. § 2929.04 (A)(7) as not requiring that intent to commit a felony precede the

murder. State v. Williams, 74 Ohio St. 3d 569, 660 N.E.2d 724. syl. 2(1996). The asserted state

interest in trcating felony-murder as deserving of greater punishment is to deter the commission

of'felonies in which iudividuals may die. Generally courts have required that the killing result

from an act done in ftirtherance of the felonious purpose. Id., referencing the Model Penal Code.

Without such a limitation, no state interest justifies a stiffer punishment. This Court has

discarded the only arguable reasonable justification for the death sentence to bc imposed on such

individuals, a position that engenders constitutional violations. Zant v. Stephens, 462 U.S. 862

(1983). Further, this CottrCs current position is inconsistent with previous cases, thus creating

the likelihood of arbitrary and inconsistent applications of the death penatty. See e.., Statc v.

Roias, 64 Ohio St. 3d 131, 592 N.E.2d 1376 (1992).

Equal protection of the law requires that legislative classifications be supported by, at

least, a reasonable relationship to legitimate State interests. Skinner v_ Oklahoma, 316 U.S. 535

(1942). The State has arbitrarily selected one class of tnurderers who may be subjected to the

death penalty autoinatically. This statuto ry scheme is inconsistent with the purported State

interests. The nost brutal, cold-blooded and premeditated murderers do not fall within the types

of inurder that are automaticall}= elig_ible for the death penalty. There is no rational basis or anv

State interest for this distinction and its application is arbitrary and capricious.
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6. O.R.C. §§ 2929.03 (ll)(1) and 2929.04 are unconstitutionat ►v vague.

O.R.C. § 2929.03 (D)(1)'s reference to "the nature and circumstances of the aggravating

circtmistance" incorporates the natttre and circumstances of the offense into the factors to be

weighed in favor of death. Tlte nature and circumstances of an oiiense are, however, statcnorv

mitigating factors under O.R.C. § 2929.04 (B). O.R.C. § 2929.03 (D)(l) makes Ohio's death

penalty weighing scheme unconstitutionally vague because it gives the sentencer unfettered

discretion to weigh a statutory mitigating factor as an aggravator.

"1'o avoid arbitrariness in capital sentencing, states must litnit and chatmel the sentencer's

discretion witli clear and specific guidance. Lewis v. ,Teffers. 497 U.S. 764, 774 (1990):

Maynard v. Cartwtight, 486 U.S. 356, 362 (1988). A vague aggravating circumstance ]ails to

give that guidance. Walton v. Arizona. 497 U.S. 639, 653 (1990), vacated orr othe- grouxds

Rim) v. Arizona, 536 U.S. 584 (2002), Godfrev, 446 U.S. at 428. Moreover, a vague aggravating

circutnstance is unconstitutional whether it is an eligibility or a selection factor. Tuilaeoav,

California, 512 U.S. 967 (1994). "Ihe aggravating circumstances in O.R.C. § 2929.04(A)(1)-(8)

are both.

O.R.C. § 2929.04 (B) tells the sentencer that the nature and circumstances of the offense

are selection factors in mitigation. Moreover, because the nature and circumstances of the

offense are listed only in O.R.C. § 2929.04(B), they must be weighed only as selection factors in

mitigation. See State v. Woeenstahl, 75 Ohio St. 3d 344, 356, 662 N.E.2d 311, 321-22 (1996).

1lowever, the clarity and specificity of O.R.C. § 2929.04(B) is eviscerated by O.R.C. § 2929.03

(D)(1); selection factors that are stricth; mitigating become part and pat-cel of the aggravating

circumstance.
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Despite wide latitude, Ohio has carefully circumscribed its selection factors into mutually

exclusive categories. Sec O.R.C. § 2929.04 (A) and (B); Wo eng stahl, 75 Ohio St. 3d at 356. 662

N.E.2d at 321-22. O.R.C. § 2929.03 (D)(1) makes O.R.C. § 2929.04(B) vague because it

incorporates the nature and circumstances of an offense into the aggravatine circumstances. 'hhe

sentencer cannot reconcile this incorporation. As a result of OR.C_ § 2929.03 (D)(I), ihe

"nature and circumstances" of any offense become "too vague" to euide the jury in its weighing

or selection process. See Waltoti, 497 U.S. at 654. O.R.C. § 2929.03(D)(1) therefore n akes

O.R.C. § 2929.04(B) unconstitutionally arbitrary.

O.R.C. § 2929.03 (D)(1) is also unconstitutional on its face because it makes the selection

faetors in aggravation in O.R.C. § 2929.04 (A)(])-(8) "too vague." See Walton, 497 U.S. at 654.

O.R.C. § 2929.04(A)(1)-(8) gives clear guidance as to the selection factors that may be weighed

against the defendant's mitigation. However, O.R.C. § 2929.03 (D)(1) eviscerates the narrowing

achieved. By referring to the "nature and circumstances of the aggravating circumstance;"

O.R.C. § 2929.03 (D)(1) gives the sentencer "open-ended discretion" to impose the deatlt

penalty. See Mavnard, 486 U.S. at 362. "I'hat reference allows the sentencer to impose death

based on (A)(1)-(8) plus any other fact in evidence arising from the nature and circuutstances of

the offense that the sentencer considers aggravating. This eliminates the guided discretion

provided by O.R.C. § 2929.04 (A). See Stringer v. Black, 503 U.S. 222, 232 (1992).

7. Proportionality and appropriateness reiriew.

Ohio Revised Code §§ 2929.021 and 2929.03 require data be reported to the courts of

appeals and to the Supreme Court of Ohio. There are substantial doubts as to the adequacy of

the infotmation received after gailty pleas to lesser offenses or after charee reductions at trial.

O.R.C. § 2929.021 requires ontY minimal information on these cases. Additional data is
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necessary to make an adequate comparison in these cases. This prohibits adequate appellate

review.

Adequate appellate review is a precondition to the constitutionality of a state death penalty

system. Zant, 462 U.S. at 879; Pulley v. Harris, 465 U.S. 37 ( 19841). The standard for review is

one of careful scrutiny. Z.ant, 462 U.S. at 884-85. Review inust be based on a comparison of

similar cases and ultimately must focus on the character of the individual and the circumstances

of the crime. Id.

Ohio^s statutes' failure to require the jury or three judge panel recommending life

imprisonment to identify the mitigatina factors undercuts adequate appellate review. Without

this information, no signi6cant comparison of cases is possible. Without a significant

comparison of cases, thcre can be no meaningful appellate review. See State v. Murph _ 91 Ohio

St. 3d 516, 562, 747 N.E.2d 765, 813 (2001) (Pfeifer, J., dissenting) ("V+-'hcn we compare a case

in which the death penalty was imposed only to other cases in which the death penalty was

imposed, we eontinually lower the bar of proportionality. The lowest common (lenominator

becomes the standard.'")

The comparison method is also constitutionally flawed. Review of cases where the death

penalty was imposed satisfies the proportionality review required by O.R.C. § 2929.05 (A).

State v. Steffen. 31 Ohio St. 3d 11 l, 509 N.E.2d 383, syl. 1(1987). However, this prevents a fair

proportionality review. "I'here is no meanurgful manner to distinguish capital defendants who

deserve the deatb penalty from those who do not.

This Court's appropriateness analysis is also eonstitutionally in&rm. O.R.C. § 2929_W (A)

requires appellate courts to determine the appropriateness of the cleath penalty in each case. 1he

statute directs affirmance onlti wherc the court is persuaded that the aggravating circumstances
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outweigh the mitigating factors and that death is the appropriate sentenee. Id. This Court has

not followed these dictates. "I'he appropriateness review conducted is very cursory. It does not

"rationally distingttish between those individuals for whom death is an appropriate sanetion and

thosc for whom it is not." Spaziano v. Florida, 468 U.S. 447, 460 (1984).

The cursory appropriateness review also violates the capital defendant's due process rights

as guaranteed by the Fifth and Fourteenth Amendments to the iJnited States Constitution. The

General Assembly provided capital appellants with the statutory right of proportionality review.

R%hen a state acts with significant discretion, it must act in accordance witlt the Due Process

Clause. livitts v. Lucev, 469 U.S. 387, 401 (1985). The review cnrrentlv used violates this

constitutionai mandate. An insufficient proportionality review violates Gerald Hand's due

process, liberty interest in O.R.C. § 2929.05-

8. Lethal injection is cruel and unusual punishment.

Ohio Revised Code § 2949.22 (B)(1) provides that death by lethal injection "shall be

executed by eattsittg the application to the person of a lethal injection of a drug or combination of

drugs of sufficient dosage to quickly and painlessly cause death[.)" This mode of punishment

ollends contemporary standards of decency. 'I'rop v. Dulles. 356 U-S. 86, 101 (1958). It also

violates the United States' obligations under the International Convention on Civil and Political

Rights (1992) (ICCPR) and the Convention against Torture and Other C'ntel, ]nhuman or

Degrading Treattnent (1994) (CAT)- Lethal injection causes unuecessary pain- See Marian J.

Borg and Michael Radelet, I3otched Lethal Iniections, 53 Capital Report, Marchi'April 1998;

Kathv Sawyer, Protracted Execution In Texas Draws Criticism: Lethal lnjection Dela -e

Search for Vein, Washington Post, March 14, 1985; Killet- LendsaHairdto Find Vein for

Execution, LA t imes, August 20, 1986_ Killcr's Drug Abuse Campiicatcs Esecution. Chicaeo
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Tribune, April 24, 1992; Murderer Executed After a Leaky Lethal Injection, New York Times,

December 14, 1988; Rector's Time Came. Painfitllv Late, Arkansas Democrat Gazette_. Januarv

26, 1992; Moans Piereed Silence During Wait, Arkansas Democrat Gazette, January 26. 1992;

Gacy Lawyers Blast Method: Lethal Injections Lhrder Fire After E tc^ipment Malfunctian,

Chicago Son-times, Mav 11, 1994; Lou Ortiz and Scott Fomek Witnesses Describe Killer's

`Macabre' Final Few Moments, Chicago Sun-Times, May I 1, 1994; Cf Gregg v. Geor ia, 428

U.S. 153. 173 (1976) (Eighth Amendment proscribes "the wmecessary and wanton inf7iction of

pai )

Prisoners have been repeatedly stuck with a needle for almost an hour in an effi rt to find

a vein suitable for use. Marian J. Borg and Michael Radelet, Botched Lethal Injections, 53

Capital Reporl, Mareh/April 1998; Murderer of "i'hree Women is Executed in Texas, NY Ti nes,

March 14, 1985; Kathy Sawyer, Protracted Exceution In Texas Draws Criticlsm; Lethal lniection

Delayed bv Search for Vein, Washington Post, March 14, 1985; Killer's Drug Abuse

Complicates Execution, Chicago Tribwte. April 24, 1992; Rector's Time Came. Painfullv Late,

Arkansas Democrat Gazette, Januaty 26, 1992. Prisoners have actually had to assist technicians

in finding a vein suitable to use. Killer Lends a 1-land to Find Vein for Fxecution, LA Times,

August 20, 1986; Moans Pierced Silence Durinp Wait. Arkansas Demoerat Gazette, Januarv 26,

1992. Equipment failures are not uncommon. Murderer Executed After a Leakv Lethal

Injection. New York Times, December 14, 1988; Marian J. Borg and Miehael Radelet, Botched

Lethal Injections. 53 Capital Report, MarchiApril 1998. Gasping and choking froin the prisoner

is not uncommon. Marian J. 13org and Michael Radelet, Botched Lethal Injections. 53 Capital

Report, MarcluApril 1998. Because the prisoner is restrained and paralyzed there may be no

reaction to the pain felt, but death by lethal injection is not painless. Rather, it is cruel and
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unusual punishment prohibited under the Eighth Ainendtnent to the Unitecl States Constitution,

the ICCPR, and the CAT.

9. Ohio's statotory, death penalty scheme violates international law.

Intemational law binds each of the states that comprise the United States. Ohio is bound

by international law whether found in treaty or in custom. Because the Ohio death penalty

scheme violates international law, Hand's capital convictions and sentences cannot stand.

9.1 International law binds the State of Obio.

"International law is a part of our law[.]" The Paquete Habana. 175 U.S. 677. 700

(1900). A treaty made by the United States is the supreme law of the land. Article VI. United

States Constitution. Where state law conflicts with intemational law, it is the state law that must

vield. See Zschernig v. Miller, 389 U.S. 429. 440 (1968); Clark v. Allen, 33I U.S. 503, 508

(1947); United States v. Pink, 315 U.S. 203, 230 (1942); Kansasv. Colorado, 206 U.S. 46, 48

(1907); The Paguete Aabana, 175 U.S. at 700; Tlre Nereide, 13 U.S. (9 Cranch) 388, 422 (1815);

Asakttra v. City of Seaitle, 265 U.S. 332, 341 (1924). In fact, intemational law creates

remed'table rights for United States citizens. Filartiga v. Pena-Irala, 630 F.2d 876 (2nd Cir.

1980); Forti v. Suarez-Mason, 672 F.Supp. 1531 (N.D. Cal. 1987).

9.2 Ohio's obligations nnder international charters, treaties, and conventions.

The linited States' membership and participation in the United Nations (U.N.) and the

Organization of American States (OAS) creates obligations in all fifty states. Throttgh the U.N.

Charter, the I_tnited States eommitted itself to promote and encouraee respect for human rights

and fundamental fieedotns. Art. 1(3). The United States bound itselfto promote human rights in

cooperation with the United Nations. Art. 55-56. The United States again proclaimed the
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fundamental riehts of tlte individual wlten it became a membet- of the OAS. OAS Charter. Art.

'rhe IJ.N. has sought to achieve its goal of promoting human rights and fimdamental

freedoms through the creation of numerous treaties anci conventions. The United States has

ratified several of these incfuding: the International Covenant on Civil and Political Rights

(ICCPR) ratified in 1992, the International Convention on the Elimination of All Forms of Racial

Discrimination (ICERD) ratified in 1994, and the Convention against Torture and Other Cruel,

Inhuman or Degrading Treatment or Punishment (CAT) ratified in 1994. Ratification of these

treaties by the United States expressed its willingness to be bound by these treaties. Pursuant to

the Supremacy Clause, the ICCPR, the ICERD, and the CAT are the supreme laws of the land.

As such, the United States must fulfill thc obligations incurred through ratification. President

Clin[on recently reiterated the United States' need to fulfill its obligations under these

conventions when he issued Eaecutive Order 13107. In pertinent part, the Executive Order

states:

By the authority vested in me as President by the Cotrstitution and the laws of the
United States of America, and bearing in tnind the obligations of the United States
pursuant to the International Covenant on Civil and Political Rights (ICCPR), the
Convention Against 'I'orture and Other Cruel, Inhuman or Degrading Treatment
or Punislunent (CAT), the Convention on the Elimination on All Forms of Racial
Discrimination (CERD), and othet- relevant treaties concemed with the protection
and promotion of human rights to which the lJnited States is now or may become
a party in the futurc, it is hereby ordered as follows:

Section l. Implementation of Human Rights Obligations.

(a) It shall be the policy and practice of the Ciovemment of the
United States, being committed to the protection and promotion of
hutnan rigbts and fundamental freedoms, fully to respect and
implement its obligations unde- the inte,rnational human riehts
treatics to which it is a par[y. including the ICCPR, the CAT, and
the CERD.
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Ohio is not fulfilling the Unitecl States' obligations under these conventions. Rather,

Ohio's death penalty scheme violates each convention's requirements and thus must yield to the

requirements of international law. (See discussion infra Subsection 1).

9.2.1 Ohio's statutory scheme violates the ICCPR's and ICERD's guarantees of equal
protection and due process.

Both the ICCPR., ratified in 1992, and the ICERD, ratified in 1994, guarantee equal

protection of the law. ICCPR Art. 2(1), 3, 14, 26: ICERD Art_ 5(a). The ICCPR further

guarantees due process via Articles 9 and 14. which includes numerous considerations: a fair

hearing (Art. 14(1)), an independent and impartial tribunal (Art. 14(1)), the presuniption of

innocence (Art. 14(2)), adequate time and facilities for the preparation of a defense (Art.

14(3)(a)), legal assistance (Art. 14(3)(d)), the opportunity to call and question witnesses (Art.

14(3)(e)), the protection against self-incrintination (Art. 14(3)(g)), and the protection against

double jeopardy (Art. 14(7)). However, Ohio's statutory scheme fails to provide equal

protection and due process to capital defcndants as contemplated by the ICCPR and the ICEIZD.

OBlo'S StatntUrlV sl`llelne denies equal protection and dne plYlce.ss in severai wa'ys_ it

allows for arbitrary and unequal treatment in punishment. (See discussion infra § 1). Ohio's

sentencing procedures are unreliable. (See discussion infra § 2). Ohio's statuton scheme fails

to provide individualized sentencing. (See discussion infia § 1, 2). Ohio's statutorv,• scheme

burdens a defendant's rigltt to a jury. (See discussion infra § 3). Ohio's requirement of

tnandatore submission of reports and evaluations precludes effective assistance of counsel. (See

discttssion infra $ 4). O.R.C. § 2929.04 (B)(7) arbitrarily selects certain defcndants who ma}• be

automalically cligible for death upon conviction. (See discussion inlra § 5). Ohio's

proponionality and appropriateness review is wholly inadcquate. (Sce discussion infia § 71. As

a resnlt, Ohio's statutorp scheme violates the ICCPR's and ihe ICERD's guarantees of equal
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protection and due process. This is a direct violation of international law and of the Supremacy

Clause of the tlnited States Constitution.

9.2.2 Ohio's statutory sclteme violates tEte IC'CPR's protection against arbitrary execution.

The ICCPR speaks explicitly to the use of the death penalty. The ICCPR guarantees the

right to life and provides that there sltall be no arbitrary deprivation of life. Art. 6(1). It allows

the imposition of the death penalty only for the most serious offenses. Art. 6(2). Jttveniles and

pregnant women are protected from the death penalty. Art. 6(5). Moreover, the ICCPR

contemplates the abolition of the death penalty. Art. 6(6).

Howcver, several aspects of Ohio's statutory scheme allow for the arbitrary deprivation

of life. Punishment is arbitrary and unequal. (See discussion infra § 1). Ohio's sentencing

procedures are tutreliable. (See discussion infia § 2). Ohio's statutory scheme lacks

individtialized sentencing. (See discussion infra § 1, 2). The (A)(7) aggravator tnaximizes the

risk of arbitrary and capricious action by singling one class of murders wlio may be eligible

automatically for the death penalty. See discussion infra § 5). The vagueness of O.R.C- yS§

2929.03 (D)(1) and 2929.04 similarly render sentencing arbitrary and unreliable. (See discussion

infra § 6). Ohio's proportionality and appropriateness review fails to distinguish those who

deserve death froni those who do not. (See discussion infra § 7). As a result, executio3is in Ohio

result in the arbitrary deprivation of life and thus violate the ICCPR's death penalty protections.

This is a direct violaiion of international law and a violation of the Supremacy Clause of the

linited States Constitution.

9.2.3 Ohio's stahttory scheme violates the ICERD's protections against race
discritnination.

Thc ICERD, speaking to racial discrirnination, requires that each state take affirmative

steps to end race cliscrimination at all levels. Art- 2. lt requires specific action and does not
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allow states to sit idly by when confronted ,vith practices that are racially discriminatory.

However_ Ohio's statutory scheme imposes the death penalty in a racially discriminatory

manner. (See discussion inlra § 1). A scheme that sentences blacks and those who kill white

victims more frequently and which disproportionately places African-Americans on death row is

in clear violation of the ICERD. Ohio's failure to rectify this discrimination is a direct violation

of intemational law and of the Supremacy Clause of the United States Constitution.

9.2.4 Ohio's statutory scheme violates the ICCPR's and the CAT's prohibitions against
cruel, inbuman or degrading punishment.

The ICCPR prohibits subjeeting any petson to torture or to cruel, inhuman or degrading

treatntent or punishment. Art. 7. Similarly, the CA"7' requires that states take action to prevent

torture, which includes any act by which severe mental or physical pain is intentionally int7icted

on a person for fhe pnrpose of punishing him for an act committed. See Art. 1-2. As

administered, Ohio's death penaltv inflicts tumecessary pain and suffering, see discussion infra §

I, in violation of both the ICCPR and the CAT. Thus, there is a violation of intemational law and

the Suprelnacy Clause of the I:^niied Staiei Constiiuiiun.

9.2.5 Ohio's obligations under the ICCP]Z, the ICE12D, and the CAT are uot limited by
the i-eservations and conditions placed on these couventions by the Senate.

While conditions, reservations, and understandings accompanied the United States'

ratification of the ICCPR, the ICERD, and the CAT, those conditions, reservations, and

understandings eamot stand for two reasons. Article 2 § 2 of the United States Constitution

provides for the advice and conseut of two-thirds of the Senate when a treaty is adopted.

However, the United States Constitution tnakes no provision for the Senate to modify. condition,

or make reservations to treaties. The Senate is not given the power to determine what aspects of

a treaty the United States will and will not follow. ",I'hcir role is to simplv advise ancl consent.
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'Thus, the Senate's inclusion of conditions and reservations in treaties goes bevond that

role of advice and consent. The Senate picks and chooses which items of a treatv will bind the

United States and which will not. This is the equivalent of the line-item veto, which is

unconstitutional. Clinton v. City of New York, 524 U.S. 417, 438 (1998). The United States

Supreme Court specifically spoke to the enumeration of the presiclent's powers in the

Constitution in finding that the president did not possess the power to issue line itetn vetoes. Id.

If it is not listed, then the President lacks the power to do it. See id. Similarly, the Constitution

does not give the power to the Senate to niake conditions and reset-vations, picking and choosing

what aspects of a treaty will become law. Thus the Senate lacks the power to do just that.

Tlterefore, any conditions or resetvations tnade by the Senate are tmconstitutional. See id.

The Vienna C.onvention on the Law of'1'reaties further restricts the Senate's imposition

of reservations. It allows reservations unless: they are prohibited bv the treaty, the treaty

provides that only specified reservations, not including the resetvation in question, may be made,

or the reservation is incompatible with the object and purpose of the treaty. Art. 19(a)-(c). The

ICCPR specifically precludes derogation of Articles 6-8, 11, 15-16. and 18. Pursuant to the

Vienna Convention, the United States' reservations to these articles are invalid tmder the

language of the treatv. See id. Further. it is the purpose of the ICCPR to protect the right to life

and any reservation inconsistent with that purpose violates the Vienna Convention. Thus, United

States reservations camtot stand under the Vienna Convention as well.

9.2.6 Ohio's obligations under the ICCPR are not limited by the Senate's dectaration that
it is not self-executing.

The Senate indicated that the ICCPR is not self-executing. Ilowever_ the question of

whether a treatv is selGexecuting is left to tlic judiciary. Frolova v Union of Soviet Socialist

Renublics. 761 F.2d 370 (7th Cir. 198s) (Restatement (Secondj oCForeign Relations Law of the

120



United States, Sec. 154(1) (1965)). It is the fttnction of the courts to say what the law is_ See

Marburvv.Madison.5 U.S. 137 (1803).

Futther, requiring the passage of legislation to iinplentent a treaty tiecessarily implicates

the participation of the House of Representatives. By requiring legislation to implement a treaty,

the House can effectively veto a treaty by refusing to pass the necessary legislation. However,

Article 2, § 2 excludes the House of Representatives from (lie treaty process. Therefore,

declaring a treaty to be not self-executing gives power to the House of Representatives not

contemplated by the United States Constitution. 'I'hus, any declaration that a treaty is not self-

executing is unconstitutional. See Clinton, 524 U.S. at 438.

9.3 Ohio's obligations under customary international law.

International law is not merely disccnieti in treaties, conventions and covenants.

Intemational law "may be ascertained by consulting the works of jurists, writing professedly on

public law; or by the general usage and practice of nations; or by judicial decision recognizing

and enforcing that law." United States v_Smith, 18 U.S. 153. 160-61 (1820). Regardless of the

source "intemational law is a part of our lawl.j" "f'he Paauete Habana, 75 U.S. at 700.

The judiciarv and commentators recoenize the Universal Declaration of Human Rights

(DHR) as binding intemational law. 'The DHR "no longer fits into the dichotomy of 'binding

treaty' against 'non-binding pronouncement.' but is rather an authoritative statement of the

international community." Filarti,ga, 630 F.2d at 883 (internal citations omitted); see also

William A. Schabas, The Death Penalty as Cruel Treatment and Torture (1996).

The DHR guarantees equal protection and due process (Art. 1. 2, 7, 11)_ recognizes the

right to life f Art. 3)_ prohibits the use of torttue or cnteL inhuman or degrading ptinislvnent (Arl.

5) and is largehy reminiscent of the ICCI'R. F.ach of the guarantees found in the DHR are
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violated by Ohio's statutory scheme. (See discussion infia §§ 1-8). Thus, Ohio's statutory

scheme violates customarv inteniational law as codified in the DHR and cannot stand.

However, the DHR is not alone in its codiGcation of customary intemational law_ Smith

directs courts to look to "the works of jurists, writing professedly on public law; or by the

general usage and practice of nations; or by judicial decision recognizing and enforcing that law"

in ascertaining intemational law. 18 U.S. at 160-61. Ohio should be cognizant of the fact that iis

statutory scheme violates nurnerous declarations and conventions drafted and adopted by the

United Nations and the OAS, which may, because of the sheer nusnber of countries that

subscribe to them, codify customary international law. See id. Included among these are:

1. The American Convention on Human Rights, drafted by the OAS and eutered into

force in 1978. It provides numerous human rights guarantees, including: equal protection (Att.

1. 24), the right to life, (Art. 4(1)), prohibition against arbitrary deprivation of life (Art. 4(1)),

imposition of the death penalty only for the most serious crimes (Art. 4(2)), no re-establis(nnent

of the death penalty once abolislted (Art. 4(3)). proh'tbits torture, ctvel, inhuman or degrading

punishment (Art. 5(2)),. and guai-antees the right to a fair trial (Art. 8).

2. The United Nations Declaratiou on the Elimination of All Forms of Racial

Discrimination pt-oclaimed by U.N. General Asseinbfy resolution 1904 (XVIII) in 1963. It

prohibits racial discriniination and requires that states take affirmative action in ending racial

discrimination.

3. The American Declaration of the 12ights and Duties of Man adopted by the Ninth

Inteinational Conference of American States in 1948. It includes numerous human rights

guarantees: the right to lifb (f1rt. 7), eqtiality before the law (Art. 2), the right to a fair trial (Art.

16). and due process (Art. 26).
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4. Declaration on the Protection of All Persons from Being Subjected to Torture and

Other Crucl. Inhuman or Degrading "I'reatment or Punishment adopted by the U.N. General

Assembly in Resolutiott s452 (XXX) in 1975. lt prohibits torture, defined to include severe

mental or physical pain intentioitally inflicted by or at the instigation of a public official for a

purpose including punishing him for an act he has committed, and requires that the states take

action to prevent such actions. Att. 1, 4.

5. Safeguards Ciuaranteeing Protection of the Rights of Those Facing the Death

Penalty adopted by the U.N. Economic and Social Council in Resolution 1984150 in 1984. It

provides numerous protections to those facing the death penalty, including: pennitting capital

punishment for only the most serious crianes. with the scope not going beyond intentional crimes

with lcthal or other extremely grave consequences ( 1). requiring that guilt be proved so as to

leave no room for an alternative explanation of the facts (4), due process, and the carrying out of

the death penalty so as to int7ict the minimum possible suffcring (9).

6. The Second Optional Protocol to the ICCPR, aiming at the abolition of the death

penalty, adopted and proclaimed by the U.N. General Assembly in Resolution 44/128 in 1989.

I'his prohibits execution (Art. 1(1)) and requires that states abolish the death penalty (Art. 1(2)).

"I'hese documents are drafted by the peoplc Smith contemplates and are subscribed to by a

substantial segment of the world. As such they are binding on the United States as customary

international law. A comparison of the §§ 1-9 clearly demonstrates that Ohio's statutory scheme

is in violation ofcustomarv intetnational law.

10. Cnnclusion.

Ohio's death penalty scheme fails to ensure that arbitrary and diseriminatory imposition

of the death penalty will not occur. The proeedures actually promote the imposition of the death
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penalty and, thus, arc constitutionally intolerable. Ohio Revised Code §§ 2903.01, 2929.02,

2929.021, 2929.022, 2929.023, 2929.03, 2929.04, and 2929.05 violate the Fifth, Sixth, Eighth

and Fourleenth Amendments to the LJuited States Constitution and Article I, §$ 2, 9, 10, and 16

of the Ohio Constitution and international law. Hand's death sentence must be vacated.9

CONCLUSION

For each of the foregoing reasons. Appellant Gerald IIand's convictions and scntence

must be reversed.

Respectfully submitted,
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IN THE COURT OF CLAIMS OF OHIO

VICTIMS 0F CRIME DIVISION

0

dr

IN RE: Application of ) OPINION

GERALD R. HAND
191 South Eureka Claim No. V 78-3004
Columbus, Ohio 43204

App7icant

® On March 24, 1976 in Columbus, Ohio, the decedent,

Donna A. Hand, was criminally assaulted by an unident'tfied

assailant, and subsequently died of injuries received in the

® assauit. The Applicant is detedent's husband.

The assault was reported to the Columbus Police Department

immediataly upon discovery. Lacking any evidence to the contrary,

it will be presumed, therefore, that neither the Applicant nor the

decedent had such relationship withthe person or persons

responsible for the death as would preclude an award under R.C.

,g 2743.50(B).

The Applicant assumed and paid for the decedent's funeral

expenses, which amounted to $2,574,00. i255.00 of decedent's

p funeral expense was recouped from the Social Security

.__. . ,.. , ror e ne: c:meinbvrs=. .ucera'. _ ,. ., J .̀'
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dt
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•

Claim No. V 78-3004 -2- OPINSON

N0,740 P.5

;;ny award to the Applicant is limited by R.C. 2743.51(F) which

states in pertinent part that ^.-. allowable expense includes a

t!)tai charge not in excess of 550D.00 for expenses in any way

related to funeral, cremation, and burial .,_.

Prior to her death, the decedent had been gainfully

°_mployed as a clerk at Gray's Drug Store and also was engaged in

the Applicant's home as a housewife. Surviving her is the

Applicant, her sole dependent for the purposes of this

determination. 41ith his Finding of Fact and Recommendation, the

Attorney General has submitted a study by an eminent economrst

based on the past and prD3ected earnings record of the decedent

which ipdicates that the present value of the economic loss to the

Applicant will well exceed the $50,000.O0 limitation imposed by

R.C. 2743,60(E). Based on such calculations, the present value of

the economic Ioss to the Applicant equals $199,673.C0.

Therefore, the Applicant shall he granted an award of

reparations in the amount of 550,00D.0D, of which 5500,00

represents economic loss by way of allokiable expense and 549,500.00

represents dependent's replacement services loss.

The Court finds that lump sum payment will promote the

^sterests of the Applicant, Thus, pursuant to R.C. 2743,66(B), the

---: shaTt be made by Inmp scm pa,vr„ent. CERTIFICATION

G]BaT Of C(Alss or OHIO
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•
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0 FINDINGS tlF FACT

•

0

a

N0.740 P.E

OPINION

1) The decedent on March 24, 1976, ir. Columbus, Ohio, was

cri;tinally assaulted and killed by an assailant who was neither

reTated to nor an accomplice of the decedent or the Applfcant.

21 The assault was reported to a law enforcement oificer

or agency within seventy-two (72) hours after the occurrence.

3) The Applicant has suffered a net unreimbursable

econemtc loss by way of allowable expense in the amount of 5500.00,

4) The present value of the economic loss to the Applicant

equals 5191,673.0II.

5) Lum-p sum payment will promote the interests of the

AppTicapt.

•le

•

•

•

CONCLOSIONS OF LAW

1) The Applfcant for an Award of Reparations is a Claimant

as defined by R.C. 2743.51(A).

2) The Applicant has suffered "economic loss" as defined

ih R.C. 2743.51(E) by way of incurring allowahle expenses as

defined in R.C. 2743.51(F) which were not reimbursed from a

collateral source in the amount of S506.00.

3) The Applicant has suffered dependent's economic iass

and dependent's replacement services loss in the amount of

S45,c00.C?.
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Date:Î I --z-,

CER7IFECATION
I eraby certify that this page is a

MAR 2 i979 te^py O`t ttle tlP)glEicll.

CGi'.:i ?F S n^'r3 Gi'' Ely(Q (ETi4 Qt'(ilu Court ©Y G^?F: ¢ls J'J O(?iOc^..^s e^.h'Ifr, ci^k



r1R'r. 16. 2703 4: 34PM COhB1QN PLERS COLJRT

0
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0
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-5- OPSN[ON

4) The State of Ohio and the Auditor of State as its

agency for payment is Tiabie to the Appiicant for payment of the

award in the sum of 550,000.00.

The ap9lication for reparations will accordingly be

GRANTED and an Order in conformity with this opinion will be

entered concurrently herewith.
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