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RESPONSE TO MOTION TO DISMISS

Now comes Appellant, Anchor Lyons Liniited Partnership, and requests that this Court

reject the Motion to Dismiss filed by Appellee Cincinnati School District, Board of Education

with this Court on September 17, 2007. The facts in this case are distinguishable from those

cited by the Appellee in Columbus City School Dist. Bd. ofEdn. v. Franklin Cty. Bd. ofRevision

(2007), 114 Ohio St. 3d 1224. Counsel for the property owner in the case before this Court is

also counsel of record for the new property owner, Ballantrae Investments LLC, concerning the

exact same property and exact same issue, real property tax valuation, both before the Hamilton

County Board of Revision and Ohio Board of Tax Appeals. The new property owner was

represented by the same counsel and appropriately informed regarding the on-going matter. As a

result of Appellant's counsel representing both property owners a waiver of service existed and

the new property owner's interests were protected. Furthermore, requiring counsel to serve its

own client in such a matter is a vain act and vain acts will not be required to be performed by the

Courts of the State of Ohio.

The attached Memorandum in Support of this response along with the attached exhibits

more fully addresses these issues. For these reasons, the Appellant respectively requests that this

Court reject the Motion to Dismiss.

Respectfully submitted,

Nicholas M.J. Ray (0068
(Counsel of^ecord)

Jay P. Siegel (0067701)
Siegel Siegel Johnson & Jennings Co
3001 Bethel Rd., Suite 208
Columbus, OH 43220
(614) 442-8885

Attorneys for Appellants



MEMORANDUM IN SUPPORT

The facts in thepresent case are significantly different from those
in the case relied upon by the BOE in its Motion to Dismiss

Appellant, Anchor Lyons Limited Partnership, purchased the subject property which had

been developed as a Wal-Mart store in 1996, in October 2004. As a result of that transaction the

Appellee Cincinnati School District, Board of Education (hereinafter "BOE") filed an original

complaint with the Hamilton County Board of Revision (hereinafter "BOR") for 2004. As

indicated by the record in this matter, counsel, Siegel, Siegel, Johnson & Jennings LPA,

represented the property owner before the BOR and on appeal to both the Ohio Board of Tax

Appeals (hereinafter "BTA") and to this Court. In September 2005, Appellant sold the property

to Ballantrae Investments LLC (hereinafter "Ballantrae").

For purposes of the January 1, 2005 tax lien date, the Hamilton County Auditor

(hereinafter "Auditor") was required to perform the sexennial reappraisal of the subject property.

The Auditor increased the value to the September 2005 sale price. On March 30, 2006, counsel,

Siegel, Siegel, Johnson & Jennings LPA, on behalf of Ballantrae filed an original complaint with

the BOR contesting this valuation. A copy of this complaint is attached as Exhibit A. When the

B OR decreased the Auditor's value to the first sale price involving Appellant, counsel, on behalf

of Ballantrae, filed an appeal with the BTA on November 3, 2006. A copy of this appeal is

attached as Exhibit B. As required by procedure, the BOR was informed of the appeal and is

aware of counsel's continuing representation of the owner of the subject property. Counsel for

the BOE has also entered his appearance in the BTA matter and is aware of counsel's on-going
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representation of Ballantrae. A copy of the entry of appearance by counsel for the BOE is

attached as Exhibit C.

As can be expected of any attorney-client relationship, counsel has had regular

discussions with its client regarding the status of matters affecting the on-going representation of

the client. In this case the exact property and exact transactions (since the BOR utilized the same

sale currently before this Court in the present matter to set the value for 2005) are at issue in both

cases. The BTA issued its decision in this case on June 8, 2007 and an appeal of that decision

was filed with this Court on July 6, 2007. Counsel, Siegel, Siegel, Johnson & Jennings, LPA,

represented Ballantrae, well before the appeal was taken to this Court and such representation

was known to all counsel actively involved in this matter.

The factual situation in this present case is significantly different from those cited by the

Appellee in Columbus City School Dist. Bd. ofEdn. v. Franklin Cty. Bd. ofRevision (2007), 114

Ohio St. 3d 1224. Counsel for the property owner in the case before this Court is also counsel of

record for the new property owner, Ballantrae Investments LLC, conceming the exact same

property and exact same issue, real property tax valuation, both before the Hamilton C.ounty

Board. of Revision and Ohio Board of Tax Appeals. The new property owner was represented by

the same counsel and appropriately informed regarding the on-going matter. In fact, the sale

transaction that is at issue in this present matter is the exact same transaction as issue in the

matter in which counsel represents Ballantrae. The BTA's and this Court's review of that

transaction has significant implications for the new property owner and the subject of

considerable discussion between counsel and client. There is no indication of any continuing

representation of the new property owner in the case cited by the BOE. There is no indication of

on-going representation of the new property owner in the forum from which the appeal was
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taken, the BTA, or that, significantly, it is the exact same transaction that is the pivotal issue in

both cases. In short, the concerns at issue in the case cited by Appellee and not an issue in this

case.

Ballantrae through the appearance of its counsel in this present matter
waived its right to service ofprocess in the present case and such waiver

is effectivefor invoking this Court's jurisdiction.

As a result of Appellant's counsel representing both property owners a waiver of service

existed and the new property owner's interests were protected. A court may obtain jurisdiction

over the defendant under Ohio law by the voluntary appearance and subniission of the defendant

or his legal representative, or by certain acts of the defendant or his legal representative which

constitutes an involuntary submission to the jurisdiction of the court, which may more accurately

be referred to as a waiver of certain affirmative defenses. Ohio Rules Civ.Proc., Rule 12(H)(1).

Ballantrae is represented by counsel in the present matter before the Court. The general

appearance of a defendant operates to waive, or dispense with, the issuance or service of process

or any notices otherwise prerequisite to the jurisdiction of the court.

The purpose of original process is to notify the defendant of the existence and nature of

the proceeding and afford him or her an opportunity to appear and defend. Krabill.v. Gibbs, 14

Ohio St. 2d 1, 43 Ohio Op. 2d 1, 235 N.E.2d 514 (1968); Lincoln Tavern, Inc. v. Snader, 165

Ohio St. 61, 59 Ohio Op. 74, 133 N.E.2d 606 (1956); Zachary v. White, 26 Ohio App. 2d 97, 55

Ohio Op. 2d 217,269 N.E.2d 625 ( 10th Dist. Franklin County 1971); Baldine v. Klee, 14 Ohio

App. 2d 181, 43 Ohio Op. 2d 391, 237 N.E.2d 905 ( 11th Dist. Trumbull County 1968). As a

rule, a party may waive the service of process. Ohio Rules Civ.Proc., Rule 4. Thus, the parties

may voluntarily submit to the jurisdiction of the court without service of process, the same as if

personal service had been obtained. There is no doubt in this case that Ballantrae is aware of the
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pending matter and is represented by counsel as it is regarding this exact same transaction by the

same counsel in a matter currently pending before the BTA.

Where counsel for the Appellant already represents the new property owner
in a matter before the BTA at the time the appeal is filed with this Court and such appeal
before the BTA concerns the exact issue and transaction that is the subject of the appeal

to this Court, requiring separate service by certified mail amounts to a vain act that should not
be required of the courts or counseL

In addition to the fact that Ballantrae has waived the right to notice and procecc, requiring

counsel to serve its own client in such a matter is a vain act and vain acts will not be required to

be performed by the Courts of the State of Ohio. A court should not compel a useless act.

Bradley v. Shannon (1970), 24 Ohio St. 2d 115, 265 N.E.2d 260; City ofDayton v. Horstrnan

(C.P. 1957), 77 Ohio L. Abs. 570, 143 N.E.2d 879. Stated another way, a court should not

compel a vain act. There is a long and consistent line of cases supporting this position. Gerhold

v. Papathanasion (1936), 130 Ohio St. 342, 199 N.E. 353; State ex rel. Strothers v. Turner

(1997), 79 Ohio St. 3d 272, 680 N.E.2d 1238; State ex rel. Cotton v. Ghee (1998), 84 Ohio St. 3d

54, 701 N.E.2d 989; State ex rel. Bona v. Orange (1999), 85 Ohio St. 3d 18, 706 N.E.2d 771,

reconsideration denied, 85 Ohio St. 3d 1461, 708 N.E.2d 1013; State ex rel. Moore v. Malone

(2002), 96 Ohio St. 3d 417, 775 N.E.2d 812; Cincinnati Gas & Elec. Co. v. Pub. Util. Comm.

(2004), 103 Ohio St. 3d 398, 816 N.E. 2d 238; State ex rel. Oberlin Citizens for Responsible

Dev. v. Talarico (2005), 106 Ohio St. 3d 481, 836 N.E.2d 529, reconsideration denied, 106 Ohio

St. 3d 1540, 835 N.E.2d 723; State v. Buehler (2007), 113 Ohio St. 3d 114, 863 N.E.2d 124.

Counsel is also not required to perform vain acts. In the most recent decision, the court

found that activities of counsel were not deficient since counsel was not required to perform a

vail act. In re Sturm, 2006 WL 3861074 ¶ 79, (Ohio App. 4 Dist., December 22, 2006), appeal
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accepted by Ohio Supreme Court on other issues, 113 Ohio St.3d 1511, 866 N.E.2d 511.

(Appellant court decision attached as Exhibit D.)

Sending a copy of the appeal in this case to Ballantrae would amount to a vain act. This

Court requiring that such steps be taken would also amount to a vain act and should not be

compelled by this Court.

The BOE's reliance upon Columbus City School Dist. Bd. of Edn. v. Franklin Cty. Bd. of

Revision (2007), 114 Ohio St. 3d 1224 is misplaced. The facts in that case are significantly

different from those in the present case. In this case Ballantrae through appearance of its counsel

has waived the right to service and process. Additionally, were counsel represents both parties in

regard to the same issue and transaction requiring formal service amounts to a vain act. For all

of these reasons, the BOE's Motion to Dismiss should be denied.

Respectfully submitted,

Nicholas M.J. Ray (006
(Counsel of Record)

Jay P. Siegel (0067701)
Siegel Siegel Johnson & Jennings Co
3001 Bethel Rd., Suite 208
Columbus, OH 43220
(614) 442-8885

Attomeys for Appellants
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COP9' iO °3^? d5 ga2loR
8401-20051JPS RETe''Yi^.^C:^,l BORNO.

DTE FORM 1 (Rcvised D1/02]
RC3715.13, 5715.19

COMPLAINT AGAINST THE VALUATION OF REAL-PROPERTY
ANSWER ALL QUESTIONS AND TYPE OR PRINT ALl INFORMATION

READ INSTRUCTIONS ON 13ACK BEFORE COMPLETING FORM
ATTACH ADDITIONAL PAGES IF NECESSARY

TAX YEAR 2005
COUNTY Hametoe

x OR IGINAL COMPLAINT
COUNTER-COMPLAINT

DATE RECEIVED

MAR 3 0 2006
OARD Ui` r1tvibiUi

NOTICES WILL BE SENT ONLY TO THOSE NAMED BELOW
ame Street ddress, Ci , State. ZI Code

1) Property Ballantraelnv¢stmsmsLLC rlaJanMooteMalDropa558,1301Southeas1101hSL,BeMunrille,AR72715-0.5

2) Complainant if not owner ^maa^r
m alna 'S en Siegel,Siagtl,donnsweJanrdngsCa,t90. 257008cencePaAtDr.,Su@e310,CIerelr,o,OH44122

4)Teep-onenumbero oxlta person 21e-zes-l004
Complainent% ra e ons cp property r1o owner wA

.!f mom than one parcel is included, see "Multiple Parcets° on back
6) Parcel number from tax bill Address of property
248-0002-0033-00 ^ 2322 Fer uson Rd 001 Qnu Co Cinti CSD.001110

Prtnci le use of ro e : Discount Store

8) The Increase or decrease in texabte value sou ht. Counter-com laints su ortin auditors value m have zero in column D.
Parcel Number Com lainant's Opinion of Value

Cotumn A
True Value

(Fair Market Value)

Column B
Taxable Value

E'' 5% of Column A)

Column C
Current Taxable Value

rom Tax BiI

Column 0
Change in Taxable Value (+or-)

Col. B minus Col. C
248-0002-003M0 ,00o ($3,080,000)

Totals ;0 , $6,230,000 ($3,08D,0(J0)
9) The requested chan e invalue is'ustiried for the following reasons: Recent sale(s) of oo rable properties.
P sical ecorlornic iunctional de eciation or obsolescance. Eoorwmic vaiuation hased on gross or net incoma.

10) Was. property sold In the last 3 years? Yes n No Unknown I-I If yes, show date of sale 9/712005
and sale prlce $17,800,D00 attach informa`6-o'n exp laine In "Instructfons for Qu`e^lon 10" on back.

m1^te (bRa.e'+^ w^s o.iso sold or>_ tof^fof^r°t5 4r8,9o0
11) If propertywasnot sold bu was Ilsted for sale in the last 3.years, attach a copy of Ilsting agreement or other available evidence

12) If any improvements were completed in the lest 3 years, show date N/A and total cost NIA

13) Do you Intend to presenl ehe testimony of a professionat appraiser? Yes r-] No n Unknown

14) If you have fifed a prior compialnt on this parcel since the last reappralsal or update.of property values In the county, the
reason for the valualion change requested must be one of those below. Please check all that apply and explain on attached
sheat. See ORC 5715.19(A)(2) for a complete explanation.

H The propedy was sold In an arm's length transadfon; The property lost value due to a casuatty;
A substanfial Improvementwas added to the propeM1y; Oecupency change of at least 15% had a

substantial economic impact on the property.

I dedare under penalfies of perjury that this cbmplaint (induding eny attachments) has been examined by me and to the best of nry
knowledge and belief is trua, corrad and complate.

Data N291!2006 Complainant or Agent

Swom to and signad in my presence, this ^ day of

vd_^
Notary Public

"Complainant contends that the common level of essessment is less than 35q and requ ` ,. ^
determination of the correct oonmlon lavel pursuant to 5715.19 0.ijN§TARy Pt1Rl 1!? STA

year 2006

{or
EOFnt1lD

My Commisston Expires Dec. 75 2008

^xht 1^^ A



SIEGEL SIEGEL JOHNSON & JENNINGS CO., L.P.A.
ATTORNEYS AT LAW

SUITE 210 • LANDMARK CENTRE

25700 SCIENCE PARK DRIVE • CLEVELAND, OH 44122

TELEPHONE (216) 763-1004 • TPLECOPIER (216) 763•1016
s571®sie8el[ax.com

November 3, 2006

Board of Tax Appeals of Ohio
30 East Broad Street
24th Floor - State Office Tower
Columbus, Ohio 43215-3414

Re: Ballantrae Investments LLC, Appellant vs.
Hamilton County Board of Revision, et al., Appellees.
Board of Revision Complaint Number 2005-001 -4-082269-RG

Dear Board Members:

Enclosed herewith please find an original of the Notice of Appeal to be filed on behalf of the
above-cap#ioned Appellant.

Pursaant to O.A.C. 5717-1-21, the AppeElant requests a telephone mediation for the
enclosed appeal in an effort to promote judicial economy and to effect an amiable
resolution of this case.

Please notify the undersigned of receipt of this appeal, and send all docketing information for the
above-captioned matter in your usual manner.

Very truly yours,

SIEGEL SIEGEL JOA.NSON & JENNINGS CO., L.P.A.

Jay P. Siegel, Esq.
Attorney for Appellant

JPS:dt
8401-2005
cc: Hamilton County Board of Revision

CERTIFIED MA1L
RETURN RECEIPT REQUESTED

CLEVELAND • COLUMBUS • PITTSBURGH



DTE Fmm 4 (Rev. 10/96)

ORC 5717.01

NOTICE OF APPEAL FROM A DECISION OF A COUNTY
BOARD OF REVISION TO THE BOARD OF TAX APPEALS

BOR Case No 2005-001-4-082269-RG
Ballantrae Investments LLC
Name (Please Print)
c% Jan Moore, Wal Mart Stores, Ino.; Legal Team
Mail Dro.p 0555, 1301 Southeast 10th St. Bentonville AR 72716-0555
Address City State Zip

v. Appellant.
AUDITOR AND TI-lE BOARD OF REVISION

OF Hamilton County, Ohio
et al.

ADDRESS OF PROPERTY

(Names of other appellees, if any) Appellee(s) J BTA Case No.

READ IMPORTANT FILING INFORMATION ON BACK BEFORE COMPLETING THIS FORM

The Appellant appeals the decision of the Board of Revision to the Board of Tax Appeals in the matter of the
complaint against the value for the tax year 2005 for the real property described below. The complaint was filed by:
Ballantrae Investments LLC c% Jan Moore, Wal Mart Stores, Inc., Legal Team

Mail Drop 0555, 1301 Southeast 10th St Bentonville AR 72716-0555

Name Address City State Zip

The Board of Revision decision was mailed on (date) October 20, 2006 and a copy is attached as Exhibit A.
Ballantrae Investments LLC

Owner's Name c/o Jan Moore
Owner's Address Mail Droro 0555 1301 Southeast 10th St., Bentonville, AR 72716-0555

PARCEL NiJMBER
248-0002-0033-00

Date Filed At BTA

2322 Ferguson Rd, 001 Cinti Corp-Cinti CSD-001 110

The taxable values determined by the County Auditor and the Board of Revision and the taxable and market values
claimed by the appellant for the tax year are as follows (If more than one parcel, show total value of parcels below
and attach the values for the individual parcels as Exhibit D):

COUNTY AUDITOR'S
TAXABLE VALUE

BOARD OF REVISION'S
TAXABLE VALUE

APPELLANT'S CLAIMED
TAXABLE VALUE

APPELLANT'S CLAIMED
MARKET VALUE

LAND 1,496,740 2,135,350 504,520 1,441,490 *
BLrIT.DING 4,733,260 3,436,300 1,595,480 4,558,510 *
TOTAL 6 ,230 , 000 5,571,650 2,100 000 6,000,000 *

FOR ALI., FUTURE NOTICES: Siegel Siegel Johnson & Jennings
25700 Science Park Drive, Suite 210
Mailing Address
Cleveland
City
(216)763-1004
Phone Number
(216)763-1016
Fax Number (If any)

Ohio
State

44122
Zip

L.P.A.
0

Appellan or eprese 've (signature)
Jav P. Siegel, &sc.
Print Name and Title If Representative
November 3. 2006
Date

* Appellant says that the correct taxable value is less than 35% of current

market valuefor the tax year 2005 if applicable. Evidence of the common
level of assessment will be presented to the Board on or before the hearing.

Accordingly, though 35% was used in this Notice ofAppeal, it is believed that such common level is less than 35% based on the
most recent sales ratio studies available pursuant to SSection 5715.19(F) 0.RC.



^R.arxxbr xTf X661-sfirn
>zf AnmiIta:z fll>nut:i;, (,)*n

138 E. Court Street, Rm. 304

Cincinnati, Ohio 45202

®^,s

NOTICE OF RESULT OF BOARD OF REVISION CASE

Board nf Review Reference Number. 2005-001-4-082269-RO
Tax Year: 2005
Property Class: 426

Date: OG^ ^ 0 2006
FRED SIEGEL
SIEGEL, SIEGEL, JOHNSON & JENNINGS
25700 SCIENCE PARK DR
SUITE#210
BEACHWOOD, OH 44122

PHONE: 946-4035

Taxing Distdct: CINTI CORP-CINTI CSD-001110

RESOLUTION STATUS
THE COUNTY AUDITOR IS HEREBY AUTHORIZED TO MAKE THE FOLLOWING ADJUSTMENTS TO THE TAX LIST AND THE
COUNTY TREASURER IS HEREBY AUTHORIZED TO ADJUST TAXES ON REAL PROPERTY FOR THE BELOW INDICATED
PARCELS IN THE AMOUNTS SHOWN. 1'' r:,*>^ > '

FINAL NOTICE

TO APPEAL FROM A DECISION OF THE COUNTY BOARD OF REVISION, YOU MAY APPEAL TO THE BOARD OF TAX APPEALS,
UNDER THE PROVISIONS OF SECTION 5717,01 R.C. AN APPEAL MAY ALSO BE TAKEN DIRECTLY TO THE COURT OF
COMMON PLEAS. AN APPEAL MUST BE FILED WITHIN 30 DAYS OF THE DATE HEREON.

Property Number Address

248-0002-0033-00 2322 FERGUSON RD

Land Imorovement
CurrenUyreads 4,276,400 13,523,600
Adjustments 1,824,600 (3,705,600)
Will read after adjustment 6,101,000 9,818,000

Resolved Reason

Decreased NO Class
Change

Total
17,800,000
(1,881,000)
15,919,000

427,363.62
382,202.34
(45,161.28)
(47,419.34)
(2,258.06)

0.00

^^^^^lT A
THIS IS NOT A TAX BILL.

IT IS A NOTIFICATION OF A DECISION BY THE BOARD OF REVISION.

Tax amountfor this parcel was:
New tax amount for this parcel is:
Total tax amount adjustment for this parcel is:
Total tax amount refund for this parcel is:
Penalty remitlrefund if applied is:
December interest refund/remit if applied Is:
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TELEP80N8 (613) e2I-£888

FACSiuILE (513) 345-4449

December 13, 2006

DAVID C. DIMUZIO,INC.
ATTOBNEY AT LAW

leoo Kaoosa BvxLnzxo

1014 VINE $TEEET

OINCINNATI, OE:IO 45802

Deborah J. Patterson, Administrator
Ohio Board of Tax Appeals
30 East Broad Street
Columbus, Ohio 43215-3414

Via Ordinary U.S. Mail

RE: Badlantrae Investments I,LC v.
Hamidton County Board of Revision, et al.
BTA Case No. 2006-H-2152

Dear Ms. Patterson:

legalfrial@yahoo.com

AppeIIee Cincinnati School District, Board of Education hereby makes its appearance, by
and through the undersigned.

Please direct all orders, correspondence and other documents to my attention.

Sincerely,

David C. DiMuzio

cc: Thomas J. Scheve
Jay P. Siegel

DEC 1 5 2006 ;-
L̂

By



Slip Copy
Slip Copy, 2006 WL 3861074 (Ohio App. 4 Dist.), 2006 -Ohio- 7101
(Cite as: Slip Copy)

P
In re Starm
Ohio App. 4 Dist.,2006.

CHECK OHIO SUPREME COURT
RULES FOR REPORTING OF OPIN-
IONS AND WEIGHT OF LEGAL AU-
THORITY.

Court of Appeals of Ohio,Fourth District,
Washington County.

In the Matter of Bryan Christopher
STURM, Adjudicated Delinquent Child.

No. 05CA35.

Dec. 22, 2006.

David H. Bodiker, State Public Defender,
and Jill E. Beeler and Molly J. Bruns, As-
sistant State Public Defenders, Columbus,
OH, for Sturm.
James E. Schneider, Prosecuting Attorney,
and Kevin A. Rings, Assistant Prosecuting
Attorney, Marietta, OH, for Appellee.
HARSHA, P.J.
*1 {¶ 1} After a jury trial in the Washing-
ton County juvenile court, Bryan Chris-
topher Sturm appeals from a findingof de-
linquency as a serious youthful offender on
two counts of murder. Sturm contends that
the trial court erred in denying his motion
to suppress the statements he made during
an interview inside a police vehicle since
he was not advised of his Miranda rights.
Because the interview took place in an un-
marked police car with Sturm's father
present initially, and the detectives clearly
told Sturm he was not under arrest, he did
not have to answer questions and was free
to leave at any time, we conclude Sturm
was uot in custody at the time of the inter-
view. Accordingly, the detectives were not
required to advise. him of his Miranda
rights. The trial court did not err in denying
his motion to suppress.

Page 1

{¶ 2} Second, Sturm contends the judg-
ment finding him delinquent of two counts
of murder with gun specifications was
against the manifest weight of the evid-
ence. Because the record indicates Sturm
confessed to the crimes, knew details about
the crimes that only the shooter could
know, and behaved in a-manner consistent
with guilt inunediately following the shoot-
ings, we conclude that the State has presen-
ted substantial evidence that would con-
vince a rational jury of Sturm's guilt bey-
ond a reasonable doubt.

{^( 3} Third, Sturm contends that the court
improperly admitted character evidence of
pnor "bad acts", i.e., he became violent
when, he inhaled gasoline. By failing to ob-
ject to this testimony at trial, Stunn has
waived this issue on appeal unless it rises
to the level of plain error. Because the ad-
mission of this evidence was presented. to
establish why the investigation shifted
from the initial suspect to Sturm, rather
than to show Sturm acted in conformity
with his character, it doesn't amount to
plain error.

{¶ 4} Fourth, Stann contends that the trial
court improperly admitted hearsay testi-
mony from Detective Warden concerning.
statements made by Sturm's mother. While
Detective Warden improperly relayed the
mother's statement that Sturm had huffed
gas and gone to his grandmother's house,
this same evidence was properly admitted
through other means. Because the hearsay
was cumulative evidence, its admission
was not prejudicial.

{¶ 5} Fifth, Sturm contends that the trial
court abused its discretion in finding that a
serious youthful offender disposition was
appropriate. The juvenile court considered
all of the appropriate factors in the statute,
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the nature of the crimes, and Sturm's lack
of remorse when it concluded his remain-
ing time in juvenile detention will not re-
habilitate him. The juvenile court did not
act in an unreasonable, arbitrary, or uncon-
scionable manner when it imposed a seri-
ous youthful offender disposition.

{¶ 6} Sixth, Sturm contends the trial
court's imposition of consecutive sentences
and a sentence exceeding the statutory
minimU.m was unconstitutional because it
required additional judicial fact findin g
that violated his right to a jury trial.
However, the juvenile court's findings un-
der the statute were merely discretionary
sentencing factors to be considered by the
trial judge and applied to the range of po-
tential punishment that was determined by
the jury's verdict.

*2 (17) Seventh, Sturm contends that he
was denied effective assistance of counsel.
Because we find no deficiency and/or a
lack of prejudice resulting from counsel's
performance, we reject this contention.

{¶ 8} Eighth, Sturm contends that the
Washington County Juvenile Court viol-
ated his right against cruel and unusual
punishment when it set bail at one million
dollars and placed him in a detention facil-
ity where he was isolated from other
youths for up to twenty-three hours per
day. Based on the uature of the charges
against Sturm and his history as an inhalant
abuser, neither the juvenile court's bail nor
the detention center's decision to isolate
him violate Sturm's right agairist cruel and
unusual punishment. We also conclude that
Ohio's serious youthful offender dis.posi-
tional sentencing scheme does not violate
Sturm's right against crael and unusual
punishment because the penalties provided
are not so grossly disproportionate to the
offenses that they shock a reasonable per-
son.
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{¶ 9} Finally, Sturm contends that Ohio's
serious youthful offender law violates a ju-
venile's right to due process as guaranteed
by the federal and Ohio Constitutions. We
conclude that Ohio's serious youthful of-
fender law is constitutional because it does
not target very young offenders nor does it
impermissibly treat juveniles as adults. It
reserves adult punishment for serious of-
fenders who are not capable of rehabilita-
tion within the juvenile system. Only after
a juvenile is at least 14 years-old and has
engaged in fiuther serious wrong doing can
the court impose the adult sentence.

I. Facts

{¶ 10} The State of Ohio filed a complaint
against Sturm alleging him to be delin-
quent of two counts of aggravated murder
with firearm specifications. The complaint
stemmed from a double homicide at the
home of Sturin's grandmother, Nancy Tidd.
The victims, Nancy Tidd and Emma Tidd
(Sturm's aunt), were both found sitting in
the living room with gunshot wounds to the
head. Autopsy results revealed that in addi-
tion to the gunshot wound, Nancy Tidd had
a large laceration on the top left side of her
head. Police believe this injury was caused
by the butt end of the .410 shotgun that
was used during the commission of the
homicides. -

{¶ 11) The investigation initially focused
on Nancy Tidd's . live-in boyfriend, Frank
Russell. Detectives placed Russell in an
unmarked car at the scene and questioned
him about the murders. However, Russell
explained that he left for work that day at
around 2:45 p.m. He stated he received a
call at 4:30 p.m. from Nancy, who in-
formed him that Sturm was at the home.
Nancy also told Russell that she believed
Sturm had been "huffing" gasoline because
she could smell it, but that he seemed
"alright:" Russell stated that he called
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home throughout the evening to check on
Nancy, as he normally does, but no one -
answered the phone. Just before 9:00 p.m.
Russell stated that he had become worried
and told his foreman that he needed to
leave work. Following this explanation,
Russell ceased being a suspect and the de-
tectives permitted him to go into the resid-
ence. Once inside, Russell pointed out that
the hinges had been removed from the gun
cabinet.

*3 {¶ 12} Detective Warden arrived at the
crime scene and received a briefing. He
leamed that the victims were in a relaxed
state when shot and that it appeared a .410
shotgun had been used in the commission
of the crime. Another officer, Detective
Kapple, suggested they locate Sturm be-
cause of the report that he "huffed" gasol-
ine. Detective Warden was to locate and
interview Sturm.

{¶ 13} As the investigators were preparing
to leave, another detective approached and
informed them that a caller named Rodney
West had provided additional information.
West had reported that as he was driving
home earlier that evening, he picked up a
boy walldng along State Route 530. The
boy told West his name was Chris Sturnm
and he asked for a ride to Lower Salem.
West stated the boy was wearing jeans and
shoes, but no shirt, hat or gloves. West
drove the boy to Lower Salem and dropped
him off at an old abandoned store with
partments above it, where the boy said he
hved. Later that evening, upon leaming
that two women had been shot and that po-
lice were looking for the grandson, Chris
Sturm, West called the Sheriffs department
and relayed the information he had. In light
of this new report, the detectives first went
to interview West at his residence and then
proceeded to Sturm's home.

{¶ 14} At 11:35 p.m. the detectives arrived
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at Sturm's home in an unmarked car, ac-
companied by a marked cniiser. Detective
Warden initially spoke with Sturm's. father
and informed hun of the homicides and
asked to speak with Sturm. Detective
Warden and Sturm's father were acquain-
ted, having grown up together. Sturm's
father gave Detective Warden permission
to speak with Sturm but asked to be
present. After Warden agreed, Sturm's fath-
er introduced Warden as a detective with
the Sheriffs office and they all proceeded
to the unmarked cruiser. Detective Warden
was seated in the.front driver's side; Sturm
was seated in the front passenger side;
Sturm's father was seated in the backseat
behind Sturm; and another officer was
seated in the back seat behind Detective
Warden.

115) Detective Warden told Sturm, in his
ather's presence, that he was not under ar-

rest, did not have to speak with them, and
that he could leave at any time. Sturm re-
sponded that he understood. Detective
Warden initially began questioning Sturm
by asking him what he had done that day.
Stunn responded with a narrative, making
some statements that Detective Warden
knew were false. Sturm told Detective
Warden that he woke up around 1:00 p.m.
that day, got dressed and started to walk to
school, but decided not to go. Instead, he
went back home and "huffed" gasoline for
half an. hour to an hour. Then, his step-
brother Matt gave him a ride to his grand-
mother's house, where he fell asleep until
around 3:20 p.m. Sturm stated that when he
woke up, he asked and received permission
from his grandmother to take the .410 shot-
gun in the backyard to target practice.
Sturm stated. he took the gun into the back-
yard, fired two shots at a beer can, went
back inside and got into an argument with
his grandmother. Sturm stated he put the
gun back in the comer and called his uncle,
Brad Russell, for a ride home. Sturm stated
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that when he got home, he took a shower,
washed his jeans and watched television.

*4 {¶ 16} Detective Warden then asked a
series of follow-up questions; based upon
Stunn's responses, Detective Warden was
convinced Starm was not telling the truth.
Specifically, Detective. Warden knew that
Sturm had gotten a ride home with Rodney
West, not Brad Russell. At that point, De-
tective Warden asked Sturm's father to exit
the vehicle so he could speak with him.
Outside the vehicle, Detective Warden told
Sturm's father that he knew Sturm was ly-
ing and told him about the information they
had received from Rodney West. Sturm's
father was upset and asked Detective
Warden if he should get an attorney. De-
tective Warden did not answer the father's
question, but instead responded that he
needed to know the truth. In response,
Sturm's father said "Mark, you go ahead
and talk to him, but be good to
him."Sturm's father then walked towards
the house and Detective Warden got back
into the vehicle.

{¶ 17} When Detective Warden re-entered
the vehicle, he asked Sturm again about his
ride home from his grandmother's house,
giving Sturm an opportunity to tell the
truth. However, Sturm again stated that his
uncle, Brad Russell gave him a ride home.
Detective Warden told Starm that he was
lyiing and that Rodney West had picked
him up and given him a ride home. He then
asked Sturm, "Is it a possibility that the
wegon could.have accidentally gone off,
strikmg your aunt and your grandmoth-
er?"Again, Sturm denied this suggestion.

{¶ 18} Detective Warden then asked Sturm
"What's the bi&gest thing that you're afraid
of right now m this situation?"Sturm re-
sponded that "I just don't want my mother
and father to know what I have done."At
that point, Sturm stated that he shot his
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aunt accidentally and shot his grandmother
because she.had been "putting him down."

{¶ 19} Sturm then went into a more de-
tailed explanation, stating that his grand-
mother had given him permission to take
the weapon out. When he came back in, his
grandmother started putting him down.
Sturm stated that he pulled the weapon up
to shoot his grandmother and his aunt
Emma reached out and grabbed the
weapon. Sturm stated that when he went to
fire, he accidentally struck his aunt Emma
in the side of the head. Sturm then stated
that he accidentally discharged the weapon
into the wall behind his grandmother, but
then reloaded the gun and shot his grand-
mother in the side of the neck. He then
stated that he kicked the shells into the kit-
chen, put the gun in the laundry room and
exited out the back of the residence into the
woods. When he started to "sober up," he
puked.. His shirt had burrs in it so he took
his shut off and threw it down. West
picked him up and gave him a ride home.
When he got there, he washed his jeans and
took a shower. After Detective Warden in-
quired about the reason for doing this,
Sturm said that he was trying to get rid of
any gunshot residue.

{¶ 20} At that point, Detective Warden
read Sturm his Miranda ri^ts and after ob-
taining a written waiver, he tape recorded
Sturm's statement. After Warden turned the
tape on, the folllowin& conversation began:
*5 "MW: Ok. (unmtelli g^ble) okay, the
time iiow is 12:19 a.m. Uhh, I am sitting
here talking to Chris Sturm. Chris, prior to
talking to you I informed you that, first that
you were not under arrest, didn't I?
CS: Uh, huh.
MW: I also informed you
leave at any time. Correct?
CS:(uniiitelligible)

that you could

MW: Ok. Uhh, you had, you just told me
that you were involved with the murder of
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your grandma and Aunt.
CS: Yea."

{¶ 21} Sturm essentially repeated the earli-
er version of events. After taping the state-
ment, Detective Warden informed Sturm's
father that Sturm had confessed. Then
Sturm was permitted to see his father. The
detectives took various photographs, seized
several items from the residence, walked
Sturm back down to the unmarked cruiser
and, according to Detective Warden, took
him into custody.

{¶ 22} Based upon a complaint alleging
Bryan Christopher Sturm was delinquent
by virtue of two counts of aggravated
murder with firearm specifications, the ju-
venile court conducted a detention hearing
the same day. The court ordered Sturm to
remain in detention pending further hear-
ings. The State of Ohio filed a Notice of
Intent to Pursue a Serious Youthful Of-
fender Status, and the grand jury sub-
sequently indicted Sturm on two counts of
aggravated murder, each with a firearm
specification. Sturm denied all counts con-
tained in the indictment. The court set bond
at one million dollars and denied Sturm's
request to be released into the general pop

-ulation at the Washington County Juvenile
Center.

{I 23} Sturm's counsel filed multiple pre-
tnal motions, including a motion to sup-
press. After the court denied Stunn's mo-
tion, the matter proceeded to trial where
the State introduced Sturm's statements and
many of the facts mentioned above.

E 24} In its verdict, the jury found Sturm
linquent of two counts of murder, along

with each firearm specification. The court
imposed a "blended sentence": the tradi-
tional juvenile disposition, committing
Sturm to the Department of Youth Services
until age twenty-one and two consecutive
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terms of fifteen years to life in an adult
prison for each count of murder. The court
stayed the adult portion of the sentence
pending successful completion of the ju-
venile dispositioii.

{¶ 25} Stunn filed this appeal, asserting
the following assignments error:
I. THE JUVENILE COURT ERRED
WHEN IT DENIED BRYAN CHRIS-
TOPHER STURM'S MOTION TO SUP-
PRESS THE STATEMENTS HE MADE
DURING A CUSTODIAL INTERROGA-
TION BECAUSE THOSE STATEMENTS
WERE ELICITED IN VIOLATION OF
HIS CONSTITUTION (SIC) RIGHT
AGAINST SELF-INCRIMINATION.
II. THE TRIAL COURT VIOLATED
BRYAN CHRISTOPHER STURMS
RIGHT TO DUE PROCESS UNDER THE
FIFTH AND FOURTEENTH AMEND-
MENTS TO THE UNITED STATES
CONSTITUTION AND ARTICLE I, SEC-
TION 16 OF THE OHIO CONSTITU-
TION WHEN IT ADJUDICATED HIM
DELINQUENT OF TWO COUNTS OF
MURDER. WITH GUN SPECIFICA-
TIONS WHEN THAT FINDING WAS
AGAINST THE MANIFEST WEIGHT OF
THE EVIDENCE.
*6 III. THE JUVENILE COURT VIOL-
ATED BRYAN CHRISTOPHER
STURM'S RIGHT TO DUE PROCESS BY
ADMITTING CHARACTER EVIDENCE
IN VIOLATION OF OHIO RULES OF
EVIDENCE 401, 402, . 403, AND 404,
THE FIFTH AND FOURTEENTH
AMENDMENTS TO THE UNITED
STATES CONSTITUTION, AND ART-
ICLE I, SECTION 16 OF THE OHIO
CONSTITUTION.
IV. THE JUVENILE COURT VIOLATED
BRYAN CHRISTOPHER STURM'S
RIGHT TO DUE PROCESS BY ADMIT-
TING HEARSAY EVIDENCE IN VIOLA-
TION OF OHIO RULES OF EVIDENCE
801 AND 802, THE FIFTH AND FOUR-
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TEENTH . AMENDMENTS TO THE
UNITED STATES CONSTITUTION,
AND ARTICLE I, SECTION 16 OF THE
OHIO CONSTITUTION.
V. THE JUVENILE COURT ABUSED
ITS DISCRETION WHEN IT FOUND
THAT THERE WAS A NECESSITY FOR
A SERIOUS YOUTHFUL OFFENDER
DISPOSITIONAL SENTENCE UPON
BRYAN CHRISTOPHER STURM.
VI. THE TRIAL COURT ERRED IN
SENTENCING BRYAN CHRISTOPHER
STURM TO CONSECUTIVE TERMS IN
AN ADULT PRISON THEREBY DENY-
ING HIM DUE PROCESS AS
PROVIDED FOR.BY THE FIFTH AND
FOURTEENTH AMENDMENTS TO THE
UNITED STATES CONSTITUTION AND
ARTICLE I, SECTION 16 OF THE OHIO
CONSTITUTION.
VII. BRYAN CHRISTOPHER STURM
WAS DENIED HIS CONSTITUTIONAL
RIGHT TO EFFECTIVE ASSISTANCE
OF COUNSEL UNDER THE SIXTH AND
FOURTEENTH AMENDMENTS TO THE
UNITED STATES CONSTITUTION AND
ARTICLE I, SECTIONS 10 AND 16 OF
THE OHIO CONSTITUTION.
VIII. THE TRIAL COURT ERRED
WHEN IT IMPOSED A TERM OF IN-
CARCERATION THAT EXCEEDED
THE MINIMUM TERM OF INCARCER-
ATION. THE SERIOUS YOUTHFUL OF-
FENDER SENTENCE WAS IMPROP-
ERLY BASED ON FACTS THAT WERE
NOT FOUND BY THE JURY, IN CON-
TRAVENTION OF. BLAKELY V. dYASH-
INGTON (2004), 542 U.S. 296.
IX. WASHINGTON. COUNTY'S JUVEN-
ILE COURT AND DETENTION FACIL-
ITY AND OHIO'S SERIOUS YOUTHFUL
OFFENDER DISPOSITIONAL SENTEN-
CING SCHEME, R.C. 2152.021, R.C.
2152.11, R.C. 2152.13, AND R.C.
2152.14, VIOLATES A JUVENILE'S
RIGHT AGAINST CRUEL AND UN-
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USUAL PUNISHMENT AND VIOL-
ATED BRYAN CHRISTOPHER
STURM'S RIGHT AGAINST CRUEL
AND UNUSUAL PUNISHMENT AS AP-
PLIED AS GUARANTEED BY THE
EIGHTH AND FOURTEENTH AMEND-
MENT TO THE UNITED STATES CON-
STITUTION AND ARTICLE I, SECTION
9 OF THE OHIO CONSTITUTION.
X. OHIO'S SERIOUS YOUTHFUL OF-
FENDER LAW, R.C.2152.021, R.C. 2152.
11, R.C. 2152.13 AND R.C.2152.14 VI-
OLATES A JUVENILE'S RIGHT TO
DUE-PROCESS AS GUARANTEED BY

.THE FIFTH AND FOURTEENTH
AMENDMENTS TO THE UNITED
STATES CONSTITUTION AND ART-
ICLE I, SECTION 16 OF THE OHIO
CONSTITUTION.

II. Motion to Suppress

{¶ 26} In his first assignment of error,
Sturm asserts that the juvenile court should
have suppressed his statements to Detect-
ive Warden because they occurred during
custodial interrogation and in the absence
af Miranda warnings in violation of his
constitutional right against self incrimina-
tion.

{¶ 27} Appellate review of a trial court's
decision regarding a. motion to suppress
evidence involves mixed questions of law
and fact. State v. Long (1998), 127 Ohio
App.3d 328, 332, 713 N.E.2d 1, 3. In a mo-
tion to suppress, the trial court assumes the
role of trier of fact and, as such, is in the
best position to resolve questions of fact
and evaluate witness credibility.State v.
Brooks, 75 Ohio St.3d 148, 154,
1996-Ohio-134, 661 N.E.2d 1030. Accord-
ingly, we are bound to accept the trial
court's fmdings of fact if they are suppor-
ted by competent, credible evidence. State
v. Landrum (2000), 137 Ohio App.3d 718,
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722, 739 N.E.2d 1159. Accepting those
facts as true, we must independently de-
temiine as a matter of law, without defer-
ence to the trial court's conclusion, whether
they meet the applicable legal standard.
Ornelas v. United States ( 1996), 517 U.S.
690, 699, 116 S.Ct. 1657, 134 L.Ed.2d
911;Landrum; supra.

*7 {¶ 28^ In support of his assertion that
the juvenile court should have granted his
motion to suppress; Sturm argaes that he
was in custody when he was questioned,
that he was subjected to a custodial inter-
rogation before ^e was advised of his Mir-
anda rights, and that he did not knowingly,
voluntarily, and intelligently waive his
Miranda rights. He also contends his con-
fession to the Washington County Sheriffs
Detective was so. unreliable that it should
not have been admitted into evidence. The
State disagrees, arguing because Sturm was
not in custody during the questioning, the
officers were not required to read him the
Miranda warning.

A. Custody

{¶.29} The primary issue under this assign-
ment of error is whether Sturm was subjec-
ted to custodial interrogation. Miranda
defined "custodial interrogation" as
"questioning initiated by law enforcement
officers after a person has been taken into
custody or otherwise deprived of his free-
dom of action in any significant way."Mir-
anda v. Arizona ( 1966), 384 U.S. 436, 86
S.Ct. 1602; see, also, Stansbury v. Califor-
nia (1994), 511 U.S. 318, 114 S.Ct. 1526,
and Oregon v. Mathiason ( 1977), 429 U.S.
492, 495, 97 S.Ct. 711. In Oregon v. Math-
iason, the court stated that the Miranda
protection attaches only where there has
been such a restriction on a person's free-
dom as to render him in "custody."

{¶ 30} The question of whether an indi-
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vidual is "in custody" is a mixed question
of law and fact entitled to independent re-
view. See Thompson v. Keohane (1995),
516 U.S. 99, 116 S.Ct. 457. In deciding
whether the individual was in custody, the
reviewing court focuses on "the objective
circumstances of the interrogation, not on
the subjective views harbored by either the
interrogating officers or the person being
questioned."Stansbury, . 511 U.S. at 320;
see, also, Berkemer v. McCarty (1984), 468
U.S. 420, 442, 104 S.Ct. 3138 (stating that
the relevant inguiry is how a reasonable
person in the individual's position would
have understood the situation). See, also;
State v.. Farris, 109 Ohio St.3d 519,
2006-Ohio-3255, ¶ 14 (stating the "only
relevant inquiry"... is "how a reasonable
man in the snsjpects position would have
understood his situation.").

{¶ 31} The reviewing court must examine
a11 of the circumstances surrounding the in-
terrogation, but "the ultimate inquiry is
simply whether there [was] a formal arrest
or restraint on freedom of movement of the
degree associated with a formal arrest
"California v. Beheler (1983), 463 U.S.
1121, 1125, 103 S.Ct. 3517 (quoting Ore-
gon v. Mathiason). "[T]he mere fact that an
investigation has focused on a suspect does
not trigger the need for Miranda warnings
in noncustodial settings."Minnesota v.
Murphy ( 1984), 465 U.S. 420, 431, 104
S.Ct. 1136, 1144, citing Beckworth v. U.S.
(1976), 425 U.S. 341, 96 S.Ct. 1612.

11321 The trial court found the following
facts in support of its conclusion that
Sturm was not in custody when he was in-
terviewed by Detective Warden. First, the
officers interviewed Sturm in an unmarked
police car in front of Sturm's residence.
This vehicle was indistinguishable from a
regular passenger vehicle, except for the
presence of a small police radio, which was
not tumed on during the interview. Also,
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the entire passenger compartment of the
vehicle was open and all four doors on the
vehicle had working door handles. Second,
the officers obtained peniussion from
Sturm's father before questioning Sturm.
Third, Starm's father sat in the unmarked
car with him for the first portion of the in-
terview: Fourth, before any questioning
began, Detective Warden told Sturm that
he was not under arrest, that he was free to
leave at any time, and that he did not have
to speak with the officers. Sturm responded
that he understood.

*8 {¶ 33} Based on these findings, which
are supported by the record, the trial court
did not err in concluding that Sturm was
not in custody at the time of the question-
ing.

{ 34} In State v. Boyd, Washington App.
0^CA744, 2003-Ohio-983, unreported, at
paragraph 9, we stated:
[w]hen determining whether a custodial in-
terrogation has occurred, the relevant in-
quiry is whether a reasonable person in the
defendant's position would have believed,
under the totality of the circumstances, that
he was not free to leave. Berkemer v. MC-
Carty (1984), 468 U.S. 420, 442, 104 S.Ct.
3138, 82 L.Ed.2d 317. When reviewing the
totality of the circumstances, courts should
consider, the "age, mentality, and prior
criminal experience of the accused; the
length, intensity, and frequency of interrog-
ation; the existence of physical deprivation
or mistreatment; and the existence of threat
or inducement."State v.. Slagle (1992), 65
Ohio St.3d 597, 600, 605 N.E.2d 916. See,
also, State v. Barker (1978), 53 Ohio St.2d
135, 372 N.E.2d 1324, paragraph two of
the syllabus.

{¶ 351 When viewing the totality of the
circumstances, a reasonable juvenile in
Sturm's position would not have believed
that he or she was in custody at the time of
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the interview. Although Sturm was young,
he had prior experience with police ques-
tioning. Officers from the Washington
County Sheriffs Office had questioned
Sturm about an allegation of sexual mis-
conduct only a few weeks before this incid-
ent. Furthermore, Sturm's high school
teacher testified at the suppression hearing
that, in her opinion, Sturm has a "high IQ"
and would have been able to understand
the officers when they told him that he was
not under arrest, that he did not have to an-
swer their questions, and that he was free
to leave at any time. Therefore, despite his
young age, the record indicates that Sturm
possessed a high enough level of intelli-
gence and maturity to understand the of-
ficers. His.recent prior experience with the
sheriffs office bolsters that conclusion.

{l 36} The record indicates that the inter-
view took place in two separate sessions:
one with Sturm's father present, and one
without him. However, each of these ses-
sions were of relatively short duration, and.
there is no evidence from the record that
would describe the interviews as harsh or
intense. Additionally, there is no evidence
that Sturm suffered from any physical
deprivation or mistreatment during the
questioning, nor was he threatened or in-
duced to confess.

{¶ 37} When viewing the totality of the
circumstances, a reasonable juvenile in
Sturm's position would not have believed
that he or she was in custody at the time of
the interview. Based on our review of the
record, we conclude that Sturm was not in
custody during his questioning inside an
unmarked police car. Because Stunn was
not in custody, Detective Warden was not
required to advise him of his Miranda
warnings. Accordingly, we do not need to
address whether Sturm knowingly and vo1-
untarily waived his Miranda rights during
the second investigation because this issue
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is now moot.

B. Subjective Intention

*9 {¶ 38} Sturm also contends that Detect-
ive Warden should have been required to
answer a question posed to him by Sturm's
counsel at the suppression hearing, i.e.
what would Warden have done if Sturm
had exited the car and run away? At the
hearing, the State objected to the question
as speculative, and the court sustained the
objection.

{¶ 39} By posing this question at the sup-
pression hearing, Sturm's counsel appar-
ently sought to learn whether the officer
thought Sturm was in custody. We have re-
peatedly held that, "[tlhe subjective views
of the interviewing officer and the suspect
are immaterial to the determination of
whether law enforcement conducts a cus-
todial interrogation."Boyd, Washington
App. No. 02CA744, 2003-Ohio-983, at
paragraph 9, citing Stansbury v. California
(1994), 511 U.S. 318, 323, 114 S.Ct. 1526.
The test is objective as we stated above.
Therefore, Detective Warden's subjective
view of the situation was not relevant to
the inquiry. Since the answer to the ques-
tion was irrelevant, the court properly pro-
hibited the answer.

C. Reliability

{¶ 40} Sturm further contends that his
statement should be suppressed because
some factual inconsistencies between the
confession and the evidence gathered at the
crime scene render the confession unreli-
able. He also argues that the interrogation
techniques used by the officers were geared
towards adults rather than juveniles. We re-
ject these contentions-based upon the lack
of citation to authority and the non-co-
ercive nature of the interview as indicated
by the record.
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{¶ 41} In Sturm's confession, he stated that
he shot his aunt "accidentally" after he
struggled with her for control of the shot-
gun. However, the crnne scene clearly
showed that no struggle took place. In fact,
the notion of an "accidental" shooting had
first been advanced by Detective Warden
when he suggested to Sturm that the shoot-
ing might have been an accident. Sturm ap-
parently accepted this explanation to min-
imize his culpability in the shooting. This
admission placed Sturm in the home at the
time of the deaths, holding the weapon that
inflicted the fatal shots. Stunn then admit-
ted that after shooting his aunt, he inten-
tionally shot and killed his grandmother,
and he described how he committed the of-
fense.

{¶ 42} Nor;nally, unreliability is related to
voluntariness and becomes an issue where
coercion is involved. There is no evidence
of any coercion in this record, including
the interrogation techniques. Simply be-
cause Sturm's confession does not exactly
mirror the evidence, does not render it un-
reliable. In his admission, Sturm attempted
to m;n;m;^e his culpability in the crimes by
clainiing they were accidental. The minor
factual inconsistencies between Sturm's
confession and the evidence found at the
crime scene do not render his confession
inadmissible. Therefore, we overrule
Sturm's first assignment of error.

III. Manifest Weight of the Evidence .

*10 {¶ 43} Sturm contends that the trial
court erred in adjudicating him delinquent
because the judgment was against. the
manifest weight of the evidence. When
considering whether a conviction is against
the manifest weight of the evidence, our
role is to determine whether the evidence
produced at trial "attains the high degree of
probative force and certainty required of a
crim;nal conviction."State v. Getsy (1998),
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84 Ohio St.3d 180, 193, 702 N.E.2d 866.
We sit, essentially, as a"`thirteenth juror'
and [may] disagree with the fact finder's
resolution of the conflicting
testimony."State v. Thompkins (1997), 78
Ohio St.3d 380, 387, 678 N.$.2d 541,
quoting Tibbs v. Florida (1982), 457 U.S.
31, 42, 102 S.Ct. 2211, 72 L.Ed.2d 652.
We must dutifully examine the entire re-
cord, weighing the evidence and consider-
ing the credibility of witnesses, but keeping
in mind that credibility generally is an is-
sue for the trier of fact to resolve. State v.
Thomas.(1982), 70 Ohio St.2d 79, 80, 434
N.E.2d 1356;State v. DeHass (1967), 10
Ohio St.2d 230, 227 N.E.2d 212, paragraph
one of the syllabus. We may reverse the
conviction only if it appears that in resolv-
ing evidentiary conflicts the fact finder "
`clearly lost its way and created such a
manifest miscarriage of justice that the
conviction must be reversed and a new trial
ordered.' " Tlaompkins, 78 Ohio St.3d at
387, 678 N.E.2d 541, quoting State v. Mar-
tin (1983), 20 Ohio App.3d 172, 175, 485
N.E.2d 717. Conversely, we will not re-
verse a conviction if the state presented
substantial evidence upon which the trier
of fact could reasonably conclude that all
essential elements of the offense had been
established beyond a reasonable doubt.
State v. Eley (1978), 56 Ohio St.2d 169,
383 N.E.2d 132, syllabus.

{¶ 44) After reviewing the record, it is
clear that the state presented substantial
evidence upon which a rational trier of fact
could reasonably conclude that Sturm was
delinquent beyond a reasonable doubt.
Sturm's confession placed him inside the
victims' home at the time of the murders.
He confessed to shooting both his aunt and
grandmother, and he knew facts and details
that only the shooter could know. For ex-
ample, Sturm knew the location of the vic-
tims' fatal wounds and what they were do-
ing when they died. Furthermore, Sturm
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knew that three .410 slugs had beeii fired
from a .410 shotgun, and he knew the loca-
tion of the spent shell casings. Sturm also
admitted that he unscrewed the hinges of
the gun cabinet in order to take possession
of the murder weapon, which is consistent
with the investigation at the scene.

{¶ 45} Additionally, Sturm admitted taking
actions to destroy forensic evidence that
might have been used against him by wash-
ing his pants and showering to eliminate
any gunshot residue: This evidence negates
Sturm's assertion that the evidence is defi-
cient because none of the forensic scient-
ists at the Ohio Bureau of Criminal Invest-
igation were able to find any ganshot
residue or DNA linking Sturm to the crime.

*11 {I 46} Sturm's behavior immediately
followmg the shooting is also consistent
with guilt. He fled the crime scene and ran
along a trail without a shirt for approxim-
ately two and one-half miles. He eventually
came to a road and asked Rodney West, a

f
assing motorist, to give him a ride to a

ocation other than his home. West testified
that Sturm appeared "scared to death."

{¶ 47} Sturm contends that Nancy Tidd's
Ihve-in boyfriend, Frank Russell, commit-
ted the murders, and that Sturm merely
stumbled across the scene after Russell had
committed the acts. However, Russell had
a verified alibi, which placed him at his
work during the time of the killings.

{¶ 48^ Based on the evidence, including
Sturm s confession, we conclude that the
trial court's decision is supported by sub-
stantial evidence to support a finding of de-
linquency beyond a reasonable doubt.
There is no manifest miscarriage of justice.
Accordingly, the trial court's judgment is
not against the manifest weight of the evid-
ence.

IV. Character Evidence
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^¶ 49} In his third assignment of error,
turm contends that the court improperly

admitted character evidence of prior acts to
show that Sturm had a.propensity to com-
mit these killings. Our standard of review
is the well-recognized rule that the adniis-
sion of evidence is within the sound discre-
tion of the trial court. State v. Sage (1987),
31 Ohio St.3d 173, 510 N.E.2d 343, para-
graph two of the syllabus. An abuse of dis-
cretion involves more than an error of
judgment; it connotes an attitude on the
part of the court that is unreasonable, un-
conscionable, or arbitrary. Franklin Cty.
Sheriffs Dept. v. State Emp. Relations Bd.
(1992), 63 Ohio St.3d 498, 506, 589
N.E.2d 24, 30. When applying the abuse of
discretion standard, a reviewing court is
not free to merely substitute its judgment
for that of the trial court. In re Jane Doe 1
(1990); 57 Ohio St.3d 135, 138, 566
N.E.2d 1181, 1184, citing Berk v. Mat-
thews (1990), 53 Ohio St.3d 161, 169, 559
N.E.2d 1301, 1308.

{th
1 50} Evid. R. 404(B). controls the use of

oer acts evidence and states:
Evidence of other crimes, wrongs, or acts
is not admissible to prove the character of a
person in order to show that he acted in
conformity therewith. It may, however, be
admissible for other purposes, such as
proof of motive, opportunity, intent, pre-
paration, plan, knowledge, identity, or ab-
sence of mistake or accident.

{¶ 511 The admissibility of other acts evid-
ence is carefully limited because of the
substantial danger that the jury will convict
the defendant solely because it assumes
that the defendant has a propensity to com-
mit criniinal acts, or deserves punishment
regardless of whether he or she committed
the crime charged in the indictment. State
v. Schaim (1992), 65 Ohio St.3d 51, 59,
600 N.E.2d 661, 668. Generally, evidence
of other acts is not permissible when
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offered to show a trait, disposition, or
propensity toward the commission of a cer-
tain type of crime.. State v. Aliff, Lawrence
App. No. 99CA8, 2000 WL 378370, at
(p aragraph 10, citing State v. Henderson
1991), 76 Ohio App.3d 290, 293, 601

N.E.2d 596. However, under the rule it is
admissible. for other purl?oses such as,
proof of motive, opporhnuty, intent; pre-
paration, plan, knowledge, identity, or ab-
sence of mistake or accident.

*12 {¶ 52} Sturm contends that the court
improperly permitted Detective Kapple to
testify about Sturm's prior acts to show that
Sturm had a propensity to commit crimes.
Kapple's testimony described a debriefmg
that occurred at the crime scene while other
officers were interviewing Frank Russell.
At the debriefing, Kapple gave his opinion
that Sturm should be considered a suspect
because of information indicating Sturm
had a tendency towards violent behavior
when he huffed gasoline, and it was com-
mon for him to spend time at his grand-
mother's residence. Ka,pple also told the of-
ficers that the description of the young man
that West had picked up earlier matched
Sturm.

{¶ 53} Sturm's trial counsel failed to object
to Kapple's testimony at trial.Evid.R.
103(A)(1) provides: "Error may not be pre-
dicted upon a ruling which admits ... evid-
ence unless a substantial right of the parly,
is affected and ... a timely objection or mo-
tion to strike appears of record stating the
specific ground of objection, if the specific
ground was not apparent from the con-
text."Because Sturm failed to raise a char-
acter evidence objection at trial, he has
waived all but plain error. State v. Loza
(1994), 71 Ohio St.3d 61, 75, 641 N.E.2d
1082, 1100.

{¶ 54} Crim.R. 52 allows plain errors to be
recognized, stating that "plain errors or de-
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fects affecting substantial rights may be
noticed although they were not brought to
the attention of the court."As defined by
the Supreme Court of Ohio, plain error
does not exist unless it is clear that but for
the error, the jury's verdict would have
been otherwise. State v. Moreland ( 1990),
50 Ohio St.3d 58, 62, 552 N.E.2d 894, 899.
Importantly, the appellate court should ex-
ercise the utmost caution when taking no-
tice of plain error under Crim.R. 52(B), in-
voking the rule only in exceptional circum-
stances and only to prevent a miscarriage
of justice. State v. Long (1978), 53 Ohio
St.2d 91, 372 N.E.2d 804., third paragraph
of the syllabus.

{¶ 55} We are not convinced that Kapple's
statements rise to the level of plain error.
The purpose of Kapple's testimony was to
show how and why the State's investigation
shifted from Frank Russell to Starm rather
than to establish Sturm had a propensity to
commit bad acts. Kapple did not allege that
Sturm was guilty of criminal misconduct,
nor did he mention that Sturm was under
investigation for an unrelated felony-level
sexual assault. Moreover, assuming that the
statements were improper, it does not
clearly appear that the outcome of the trial
would have been different had the testi-
mony been excluded. Therefore, we con-
clude that Kapple's testimony did not rise
to plain error.

{¶ 56) Sturm also argues even if this evid-
ence is admissible under Evid.R. 404(B), it
should have been excluded under Evid.R.
403 because the danger of unfair prejudice
substantially outweighs its probative value.
In light of the fact there was no specific
objection and Evid.R. 403's clear prefer-
ence for the admissibility of relevant evid-
ence, we reject this contention.

*13 11571 Sturm further contends that the
trial court erred when it permitted a portion
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of Detective Warden's testimony. Warden
testified that a stepbrother told Sturm's
mother that he could not control Sturm be-
cause. Sturm had been huffing gasoline.
Sturm's counsel objected to this testimony
as improper hearsay evidence, but did not
argue that it was improper character evid-
ence. Because Sturnm's counsel failed to Qb-
ject to this testimony as improper character
evidence at trial, he has waived that issue
for )urposes of appeal. See Evid.R.
103(A 1). However, we will address the
hearsay contention regarding this testi-
mony in Sturm's fourth assignment of error
below.

{¶ 581 Due to its prejudicial nature, Sturm
also contends that the trial court erred by
admitting the portion of his interview
where he states that he was angry with his
grandmother for insulting him and suggest-
ing _that people referred to him as a rapist.
Before admitting this section of Sturm's
confession, the trial court discussed the
matter with counsel for both parties and
reached a mutual agreement that the trial
court would give a specific limiting in-
struction to the jury advising it that Starm
had "never been charged nor convicted of
rape, nor has he ever been found delin-.
quent by reason of rape."Because the trial
court gave this limiting instruction and jur-
ies are presumed to follow the court's in-
struction, no unfair prejudice resulted from
the.admission of these statements. Sturnfs
third assignment of error is meritless.

V. Hearsay .

(159) In his fourth assignment of error,
Starm contends that the trial court improp-
erly admitted the hearsay testimony from
Detective Warden. During his testimony,
the State asked Warden whether he had
corroborated any of the details that Sturm
had provided in his confession. Warden
stated that.he learned from Sturm's mother

© 2007 Thomson/West. No Claim to Orig. U.S. Govt. Works.

http://web2:westlaw.com/print/printstream.aspx?rs=WLW7.09&destination=atp&prft=HT... 9/27/2007



Slip Copy
Slip Copy, 2006 WL 3861074 (Ohio App. 4 Dist.), 2006 -Ohio= 7101
(Cite as: Slip Copy)

that a stepbrother called her to indicate he
"cannot control Chris because he is into the
gas."Warden also stated. that Sturm's moth-
er told the stepbrother to take Sturm to his
grandmother's house. The trial court admit-
ted Warden's testimony over a hearsay ob-
jection.

{q 60) Generally, we will not disturb the
trial court's decision to admit or exclude
relevant evidence absent an abuse of dis-
cretion. State v. Sage (1987), 31 Ohio St.3d
173, 510 N.E.2d 343, paragraph two of the
syllabus. However, a trial court's discretion
to admit or exclude relevant evidence does
not include the discretion to admit hearsay;
Evid.R. 802 mandates the exclusion of
hearsay unless an exception to the rule ap-
plies. State v. Barney (June 7, 1999), Meigs
App. No. 97CA12, 1999 WL 378755, at 4.
Accordingly, we undertake a de novo re-
view of the trial court's interpretation of
Evid.R. 801. Id.

{¶ 611 We must first determine whether
Warden's statements constitute hearsay.
Evid.R. 801(C) defines hearsay as "a state-
ment, other than one made by the declarant
while testifying at the trial or hearing,
offered in evidence to prove the truth of the
matter asserted."Here, Warden's statements
were made in response to a question asking
whether he had corroborated any of the
statements Sturm made in his confession.
Instead of simply indicating "yes" and in-
dicating what he did, Warden. relayed state-
ments made by Sturm's mother. Warden
explained that he contacted Sturm's mother
and that she had sent Sturm to his grand-
mother's house because he had been huff-
ing gasoline. The purpose of Warden's
testimony was to corroborate Sturm's state-
ments from his confession that he had been
to his grandmother's house and that he had
huffed gasoline that day.

*14 {¶ 62} We conclude that Warden's
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testimony constitates hearsay because it
was offered to prove the truth of the matter
asserted: that Sturm had, in fact, actually
huffed gasoline and gone to his grandmoth-
er's house. However, these facts were
already in evidence as part of Sturm's con-
fession. Therefore, the admission of this
cumulative evidence was not so prejudicial
as to be reversible error.

VI. Serious Youthfal Offender

{¶ 63) In the fifth assignment of error
Sturm contends that the trial court abused
its discretion in finding that a serious
youthful offender disposition was appropri-
ate. "Ohio has long recognized that juven-
ile proceedings are not criminal in nature
and the juvenile system must focus on the
child's welfare."State v. Penrod (1989), 62
Ohio App.3d 720, 722, 577 N.E.2d 424.
While the general objective of the juvenile
system is rehabilitation rather than punish-
ment, the juvenile justice system may con-
tain unitive elements. In re Woodson
(1994), 98 Ohio App.3d 678, 682, 649
N.E.2d 320. "Some juveniles learn only
through detention, which is itself a means
and method of education and rehabilita-
tion."In re Samkas (1992), 80 Ohio App.3d
240, 244, 608 N.E.2d 1172. "The order of
disposition in a juvenile case is a matter
within the court's discretion."State v.
Matha (1995), 107 Ohio App.3d 756, 760,
669 N.E.2d 504. We will reverse the juven-
ile court's judgment only if it abused that
discretion. "Abuse of discretion" is more
than an error of law or judgment; it implies
the court's attitude was unreasonable, arbit-
rary, or unconscionable. State v. Adams
(1980), 62 Ohio St.2d 151, 157, 404
N.E.2d 144.

{¶ 641 Because Sturm was charged with
aggravated murder while being twelve
years old, he was subject to discretionary,
rather than mandatory, serious youthful of-
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fender status. Accordingly, he faced the
potential for a "blended sentence" whereby
the juvenile court may order both a juven-
ile disposition and an adult sentence. The
adult sentence is stayed pending successful
completion of the juvemle disposition and
only imposed upon a violation of set condi-
tions or institational rules in such a way as
to impede the juvenile rehabilitation. See
Giannelli, Ohio Juvenile Law (2005 Ed.),
Section 5:2.

{¶ 651 R.C. 2152.13 sets forth the proced-
ures for determining whether a juvenile
may be deemed a serious youthful offend-
er. For discretionary serious youth offender
status, the juvenile court is required to
make the following finding under R.C.
2152.13(D)(2)(a)(i): "rG]iven the nature
and circumstances of the violation and the
history of the child, the length of time,
level of security, and types of program-
ming and resources available in the juven-
ile system alone are not adequate to
provide the juvenile court with a reason-
able expectation that the purposes set forth
in section 2152.01 of the Revised Code
will be met[.]" If the juvenile court finds
these aspects of the juvenile system inad-
equate to provide a reasonable expectation
of rehabilitation, the trial court may sen-
tence the child as if the child were an adult.
See R.C. 2152.13(D)(1)(a).

*15 {¶ 66) At the dispositional hearing,
Sturm presented the testimony of two of
his former teachers, Tanya Robinson and
Janet Huck. Both teachers testified Sturm
was respectful, a good student when in
class, and other children like him. Ms.
Robinson testified that Sturm always told
her stories to get her attention. Sturm also
presented the testimony of his basketball
coach, James Legraen, who testified that
Sturm was a "good kid", player, and team-
mate.
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{¶ 67) Brian Hesson, a case manager at the
Washmgton County Juvenile Center, testi-.
fled that Stunn did not have any incidents
reports while held in detention, and he did
not cause an significant problems. Hesson
further testihyed that Sturm was one of the
better behaved children in detention.

{T 68} Dr. Jolie Brams, a child psycholo-
glst, also testified as an expert witness on
child psychology and rehabilitation of chil-
dren. She testified that Sturm suffers from
untreated ADHD, a genetic propensity for
substance abuse, depression, learning dis-.
abilities, and a variety of family problems.
Dr. Brams stated that Sturm was bom into
a family where the children were fed, but
basically unsupervised. She testified that
Sturm is not cold, uncaring, or calculating,
nor does he show any characteristics of a
sociopath or psychopath. Dr. Brams con-
cluded that, in her opinion, Sturm can be
rehabilitated in the juvenile justice system,
and she believes he has time and capacity
to learn and the desire to change.

{¶ 69} In its decision, the court stated R.C.
2151.02 requires it to consider "the protec-
tion of the public as well as the rehabilita-
tion of the offender."The court reasoned
that despite the fact that Sturm suffers from
ADHD, depression, and substance abuse,
he still must be responsible for his actions.
The court also noted that it was especially
troubled that Sturm indicated to Dr. Branis
that he missed' his grandmother "a little,"
and that he "feels bad, a little" about her
death. Furthermore, the court stated that
Sturm had also been found to be a delin-
quent child for having committed the of-
fense of Gross Sexual Imposition from an
incident in which he forced himself sexu-
ally upon his fifteenyear-old cousin after
consuming alcohol.

{¶ 70) The trial court considered Dr.
Brams' opinion that Sturm could be rehab-
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ilitated but rejected it. The court concluded
that it was not convinced that the program-
ming and resources available from youth
services are adequate to treat and rehabilit-
ate Sturm.

{¶ 71} We conclude that the trial court did
not abuse its discretion in imposing a seri-
ous youthful offender dispositional sen-
tence upon Sturm. The court considered all
of the factors in R.C. 2152.13(D)(2)(a)(i)
and concluded that based on the nature of
the crimes and.Sturm's apparent lack of re-
morse, the remaining eight years that he
will spend in the Department of Youth Ser-
vices will not be enough to rehabilitate
him. The court is not required to accept an
expert's opinion on the ultimate issue
where there is some evidence to support
the trial court's decisioin. Bostic v. Connar
(1988), 37 Ohio St.3d 144, 148, 524
N.E.2d 881, 886. Here the court apparently
rejected Dr. Brams ultimate conclusion be-
cause it was based in part on her belief that
it was not uncommon for a child to feel
little remorse following the death of a fam-
ily member even when the child had
caused the death. The court found this pos-
ition was not credible. This fmding did not
amount to an abuse of discretion. Because
the record indicates the court evaluated
each of the elements contained in the stat-
ute, we conclude that the trial court did not
abuse its discretion. We overrule Sturm's
fifth assignment of error.

VII. Sentencing

*16 {¶ 72) In his sixth assignment of error,
Sturm initially contends that the trial court
erred in sentencing him to consecutive
prison sentences in the adult portion of his
sentence because it did not apply R.C.
2929.14(E). We examine this contention
along with Sturm's eighth assignment of er-
ror in which he contends that the trial court
erred in sentencing him to a prison sen-
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tence exceeding the minimum term in the
adult portion of his sentence. Because State
v. Foster, 109 Ohio St.3d 1, 845 N.E.2d
470, 2006-Ohio-856 severed the portion of
R.C. 2929.14(E) that required the trial
court to make specific fmdings before im-
posing consecutive sentences, the trial
judge was not required to make such find-
ings here. Likewise, the requirement for
separate findings concerning more than the
minimum sentence were severed by Foster
and no longer apply. We overrule both
these contentions.

{¶ 73} In his supplemental brief, Sturm ar-
gues that Ohio's serious youthful offender
statute is unconstitutional based on the
United States Supreme Court's holdings in
Apprendi v. New Jersey (2000), 530 U.S.
466, 120 S.Ct. 2348, and Blakely v. Wash-
ington (2004), 542 U.S. 296, 124 S.Ct.
2538 as interpreted by State v. Foster,
supra.ln Foster, the Court deemed certain
provisions of R.C. 2929.14 unconstitution-
al because they required judicial fact-
finding before the imposition of consecut-
ive sentences or a sentence greater than the
maximum term authorized by a jury verdict
or admission by the defendant: Starm con-
tends that the reasoning in Foster should be
applied to Ohio's discretionary youthful of-
fender statute. He argues Ohio's discretion-
ary youthful offender statute is unconstita-
tional because it compels the juvenile
court, and not the jury, to make the specific
findings found in R.C. 2152.13(D)(a)(i)
before it can impose a serious you 1 0^-
fender sentence.

{¶ 74} This same argument was considered
in In re J.B., Butler Ap. No. CA
2004-09-226, 2005 WL 36p10482, which
was decided after Blakely but before
Foster.The court in In re J.B. reasoned:
[a]ppellant's ri ght to a jury trial was not vi-
olated due to the juvenile court jujg)()ak-
ing the finding in R.C. 2I52.13(D l2 a i.
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The sentence appellant received was de-
rived from the jury's verdict on the murder
and child endangering counts, not from any
additional fact finding engaged in by the
juvenile court. Pursuant to R.C.
2152.11(B)(2) and R.C. 2152.11(E)(2), ap-
pellant was subject to a serious youthful of-
fender disposition at the discretion of the
juvenile court simply by virtue of the delin-
quency finding for murder and child endan-
germent. Therefore, the range of appellant's
potential punishment by virtue of^the jury
verdict alone included the applicable adult
punishment set forth in Revised Code
Chapter . 2929. In making the finding in
R.C. 2152.13(D)(2)(a)(i), the court was de-
termining appellant's punishment within
the statutorily prescribed range, taking into
account the nature and circumstances of
the offense, and the security, programming,
and resources available in the juvenile sys-
tem. The court's consideration of those
matters did not violate appellant's right to a
jury trial. See State v. Combs, Butler App .
No. CA2000-03-47, 2005-Ohio-1923, ¶ 59,
and State v. Farley, Butler App. No.
CA2004-04-085, 2005-Obio-2367, 1 42
(consideration of discretionary sentencing
factors by judge did not violate offender's
right to jury tnal where sentence imposed
was withm statutorily defined range for of-
fense).

*17 Id. at paragraph 126.

{¶ 75} We find the reasoning in In re J.B.
persuasive and adopt it here. Once the jury
found Sturm guilty of murder, he was auto-
matically subject to a blended sentence.
The juvenile court's findings in R.C.
2152.13(D)(2)(a)(i) are merely discretion-
ary sentencmg factors to be applied to the
range of punishment that was solely de-
termined by the jury's verdict. Accordingly,
we conclude that Ohio's serious youthful
offender statute is not unconstitutional be-
cause the range of Sturm's punishment was

determined by the jury's verdict.

VII. Assistance of Counsel
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{¶ 76} In his seventh assignment of error,
Sturm contends that he was denied effect-
ive assistance of counsel under the Sixth
and Fourteenth Amendments to the United
States Constitution and Article I, Sections
10 and 16 of the Ohio Constitution. Sturm
raises several issues in this assignment of
error, arguing counsel was ineffective for
1) failing to retain an expert in the field of
Miranda waivers and coerced and false
confessions; 2) failing to renew his motion
for change of venue after jury selection, 3)
agreeing to a one million dollar bond,
wluch he argues was the equivalent of no
bond, 4) failing to object to certain testi-
mony offered at trial, 5) failing to object to
the imposition of a blended sentence, and
6) faihng to object to the imposition of
consecutive terms of imprisonment.

(177) In order to establish ineffeotive as-
sistance of counsel, Sturm must show that
his trial attomey's performance was both
deficient and prejudicial.Strickland v.
Washington ( 1984), 466 U.S. 668, 687, 104
S.Ct. 2052, 80 L.Ed.2d 674;State v.. Brad-
ley (1989), 42 Ohio St.3d 136, 141-142,
538 N.E.2d 373. To be deficient, Sturm
must show that his counsel's performance
"fell below an objective standard of reas-
onableness."Strickland at 688.Sturm must
also overcome the presumption that the
challenged action might be considered
sound trial strategy. Id. at 689.In order to
show prejudice, Sturm must show that
there is a reasonable probability that, but
for his counsel's unprofessional errors, the
outcome of the proceeding would have
been different. Id. at 694.

{¶ 78} First, Sturm contends that his trial
counsel was ineffective because he failed
to retain an expert in the field ofMiranda
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waivers and coerced and false confessions.
Because we found that Sturm was not in
custody and, thus, the detectives were not
required to give him Miranda wamings, we
conclude that Sturm's counsel was not defl-
cient in failing to obtain an expert.

{¶ 79} Second, Sturm contends that his tri-
al counsel was ineffective because he
failed to renew Sturm's motion for change
of venue after jury selection. A review of
the record reveals that Sturm's counsel ini-
tially filed a motion for change of venue
because of the extensive local media cover-
age conceming the case. In fact, every po-
tential juror except one had heard or seen
some media coverage conceming the alleg-
ations against Sturm. However, the trial
court determined it was possible to select
an impartial jury from the juror pool, even
if most of the jurors had heard something
about the case. Eacli juror selected stated
that he or she could set aside their opinions
and listen to the evidence in an impartial
manner. Therefore, even if trial counsel
had renewed the motion, it would have
been denied. Counsel is not required to
perform vainacts. Thus, counsel was not
deficient in this regard.

*18 {¶ 80} Third, Sturm contends that his
trial counsel was ineffective because he
agreed to a one niillion dollar bond. Be-
cause we conclude below that the juvenile
court's decision to set bond at one million
dollars was reasonable in light of the seri-
ousness and circumstances surrounding the
alleged crimes, Sturm cannot demonstrate
deficient performance in this regard.

{¶ 811 Fourth, Stunn contends that his trial
counsel was ineffective because he failed
to object to a portion of Detective Kapple's
testimony, as argued in Sturm's third as-
signment of error. We concluded the State
offered this testimony to show the jury how
and why the investigation shifted from

Page 17

Frank Russell to Sturm. The State did not
offer Kapple's testimony to show that
Sturm had a propensity,to commit bad acts
and must be guilty of murder. We con-
cluded the trial court did not abuse its dis-
cretion in admitting this testimony. Ac-
cordingly, Sturm's counsel was not defi-
cient for failing to object to it.

{¶ 82} Fifth, Sturm contends that his trial
counsel was ineffective because he failed
to object to the imposition of a blended
sentence and consecutive terms of impris-
onment. Because we determined the trial
court did not err in imposing a blended
sentence nor in imposing consecutive sen-
tences, we conclude counsel's failure to ob-
ject to the sentences was not deficient. Ac-
cordingly, we overrule Sturm's seventh as-
signment of error.

VIII. Cruel and Unusual Punishment

^¶ 83} In his ninth assignment of error,
turm contends that the Washington

County Juvenile Court and the detention
facility violated his rights under the Eighth
Amendment to the federal constitution and
its Ohio counterpart. Specifi call , Starm
argues that setting bail at one m^ion dol-
lars, holding him in detention, isolated
from other youths up to twenty-three hours
a day, and requiring him to be shackled
each time he was allowed into the general
population amounts to cruel and unusual
punishment.

{q 84} As Sturm correctly asserts, R.C.
2152,13(C)(2) provides that a detained ju-
venile awaiting adjudication upon indict-
ment has the same right to bail as an adult
facing identical charges. The Ohio Consti-
tution provides that "[a]ll persons shall be
bailable by sufficient sureties, except for a
f erson who is charged with a capital of-

nse where the proof is evident or the pre-
sumption great, and except for a person
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who is charged with a felony where the
proof is evident or the presumption great
and where the person.poses a substantial
risk of serious physical harm to any person
or to- the community. "(Emphasis added).O
Const, Art. I Sec. 9 Bail; cruel and unusual
punishments.

{¶ 85} Sturm was being detained in con-
nection with two indictments for aggrav-
ated murder; in violation of R.C.
2903.01(A), both with firearm specifica-
tions. Although aggravated murder may be
charged as a capital offense under certain
circumstances, Sturm was charged with
non-capital aggravated murder, which is a
felony. As Ohio's Constitution ex ressly
^rovides, persons charged with felonies
`where. the proof is evident or the presump-
tion great and where the person poses a
substantial risk of serious physical harm to
any person or to the community, " may be
denied bail.

*19 {¶ 86) Sturm faced two counts of ag-
gravated murder, both with firearm spe-
cifications, in connection with the death of
two family members. Sturm, by his own
account and by the accounts of others, is an
inhalant abuser who acts irrationally when
he is under their influence. This abuse may
have played a role in the commission of the
crimes and posed a substantial risk for ad-
ditional acts of violence. Based upon these
facts, the juvenile court could have denied
bail completely. Under these circum-
stances, we do not believe that the juvenile
court's setting bail at one million dollars vi-
olated Sturm's right against cruel and un-
usual punishment. Likewise; the court and
detention center's decision to keep Sturm
separated from the general population, con-
sidering the seriousness of the crimes
charged and the potential for conflict or in-
jury to Sturm or other detainees, was not
unreasonable.
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{¶ 87) Sturm also asserts that Ohio's seri-
ous youthful offender dispositional senten-
cing scheme, composed of R.C. 2152.021,
R.C. 2152.11, R.C. 2152.13, and R.C.
2152.14, is violative of the protection
against cruel and unusual punishment be-
cause it treats children the same as adults.
Sturm argues that the scheme is unconstitu-
tional both on its face and in its applica-
tion. In support of his argument, Sturm
cites Roper v. Simmons (2005); 543 U.S.
551, 125 S.Ct. 1183, which held that the
Eighth and Fourteenth Amendments of the
U.S. Constitution forbid imposition of the
death penalty on offenders who were under
the age of eighteen when they committed
their crimes.

{¶ 88) Legislative enactments generally
enjoy a strong presum tion of constitution-
ality. State v. Collier (1991), 62 Ohio St.3d
267, 269, 581 N.E.2d 552, 553. Whenever
possible, we constrae statutes to be in con-
formity with the Ohio and United States
Constitutions. Id. Moreover, the parly chal-
lenging a statute as unconstitutional has the
burden of proving that assertion beyond a
reasonable doubt. Id. A facial attack on the
constitutionality of a statute is to be de-
cided by considering the statute without re-
gard to extrinsic facts. Cleveland Gear Co.
v. Limbach (1988), 35 Ohio St.3d 229, 231,
520 N.E.2d 188, 191. An "as applied" at-
tack on the constitutionality of a statute is
to be decided by considering the facts. The
burden is upon the party making the attack
to present clear and convincing evidence of
a presently existing state of facts that
makes the statute unconstitutional when
applied to the state of facts. Id., citing
Belden v. Union Cent. Life Ins. Co. ( 1944),
143 Ohio St. 329, 55 N.E.2d 629, para-
graph six of the syllabus.

{¶ 891 This same argument was recently
considered in In re J.B., supra.The court in
In re J.B. commented that "`[c]ases in
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which cruel and unusual punishments have
been found are limited to those [cases] in-
volving sanctions which under the circum-
stances would be considered shocking to
any reasonable person.' " citing McDougle
v. Maxwell (1964), 1 Ohio St.2d 68, 70,
203 N.E.2d 334. Further, as noted by that
court, "[t]he penalty must be so greatly dis-
proportionate to the offense that it shocks
the sense of justice of the community." In
re J.B., supra, citing State v. Weitbrecht, 86
Ohio St.3d 368, 371, 715 N.E.2d 167,
1999-Ohio-113, citing State v. Chaffin
(1972), 30 Ohio St.2d 13, 282 N.E.2d 46,
paragraph three of the syllabus.

*20 {¶ 90} After a thorough review of the
serious youthful offender dispositional sen-
tencing scheme, the court in In re J.B.,
supra, held that the scheme does not permit
cruel and. unusual punishment, reasoning
that: .
[t]he scheme does not provide for penalties
against juveniles so greatly disproportion-
ate to the offenses committed that those
penalties shock the sense of justice in the
community. As noted above, the scheme
prohibits the iniposition of the most severe
adult punishment. Further, the scheme re-
serves adult punishment only for serious
juvenile offenders not capable of being re-
habilitated within the juvenile system.
Among juveniles who receive an adult sen-
tence, only those who commit furthei seri-
ous wrongdoing and who are at least 14
years old can be ordered to serve the adult
sentence.

In re J.B., Butler App. No. CA
2004-09-226, 2005 WL 3610482; at para-
graph 133.

{¶ 911 We fmd the reasoning of the
Twelfth District to be persuasive and adopt
it here. Accordingly, we overrule Starm's
ninth assignment of error.

IX. Youthful Offender
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{¶ 92} In his tenth assignment of error,
Sturm asserts that Ohio's serious youthful
offender law violates a juvenile's right to
due process as guaranteed by the Fifth and
Fourteenth Amendments to the United
States Constitution and Article I, Section
16 of the Ohio Constitution. Sturm argues
that Ohio's serious youthful offender law
"targets the very young offender, treats the
young offender the same as an adult of-
fender, and does not provide for an amen-
ability hearing at the original disposition or
at a hearing to determine whether the adult
portion of the sentence should be invoked:"

{¶ 93} As noted above, all legislative. en-
actments generally enJoy a strong presump-
tioii of constitutionality. State v. Collier
(1991), 62 Ohio St.3d 267, 269, 581
N.E.2d 552, 553. Whenever possible, we
construe statates to be in conformity with
the Ohio and United States Constitutions.
Id. Moreover, the jparty challenging a stat-
ute as unconstituhonal has the burden of

oving that assertion beyond a reasonable
Zubt. Id.

{¶ 94} This exact argument was also con-
sidered by the Twelfth District Court of
Appeals in In re J.B., supra, which held
"the serious youthful offender sentencing
scheme does not unconstitutionally `target'
very young offenders or unconstitationally
treat juveniles as adults."In support of its
holding, the J.B. court reasoned:
[w]hile the scheme does, under certain cir-
cumstances, subject juveniles to adult pun-
ishment, the statute was crafted to take into
account juvenile-adult distinctions. As pre-
viously noted, the most severe adult.pun-
ishments are prohibited by R.C.
2152.13(D)(2)(a)(i). Further, the juvenile
court can order adult punishment only after
the juvenile court determines pursuant to
R.C. 2152.13(D)(2)(a)(i) that the juvenile
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system alone cannot adequately fulfill the
purposes for disposition outlined in R.C.
2152.01(A). Additionally, while a juvenile
as young as ten can receive a serious
youtbful offender disposition, the juvenile
court can only invoke the adult punishment
if the juvenile is at least 14 years old, and
if the juvenile has engaged in further seri-
ous wrongdoing. See R.C. 2152.14(E). The
court must also detennine, after a hearing,
that the juvenile offender is unlikely to be
rehabilitated during the remaining period
of juvenile jurisdiction. See id.Ohio's seri-
ous youthful offender statutes take into ac-
count juvenile-adult differences and make
clear that disposition within the juvenile
system, if possible, is the preferred form of
punishment and rehabilitation. We find no
due process violation.

*21 In re J.B., Butler App. No.
CA2004-09-226, 2005 WL 3610482, at
paragraph 139.
{¶ 95} In addressing amenability hearings,
the J.B. court further reasoned:We also do
not find that the lack of an amenability
hearing `at the original disposition hearing
or at a hearing to determine whether the
adult portion of the sentence should be in-
voked' violates due process. As noted
above, the juvenile court must consider, at
the time it imposes an adult sentence and at
the time it invokes the adult sentence,
whether the juvenile system can adequately
rehabilitate Sturm. See R.C.
2152.13(D)(2)(a)(i) and R.C. 2152.14(E).
Before invokmg the adult punishment, the
court must hold a full hearing, atwhich the
juvenile could present evidence in favor of
remaining within the juvenile system. See
R.C. 2152.14(D). We find that the proced-
ures in Ohio's serious youthful offender
statutes adequately address due process
concerns regarding the serious youthful of-
fender's amenability to the juvemle or adult
systems.
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In re J.B., Butler App. No.
CA2004-09-226, 2005 WL 3610482, at
paragraph 140. We also note the serious
youthful offender sentencing scheme dif-
ferentiates between adult and juvenile of-
fenders by prohibiting the imposition of the
death penalty and life without parole upon
the latter. See R.C. 2153.13(D)(2)(a)(i).

{¶ 96} In light of the foregoing reasoning,
we conclude Sturm has failed to meet his
burden of proving that Ohio's serious
youthful offender sentencing scheme viol-
ates due process. Accordingly, we overrule
Sturm's tenth assignment of error.

JUDGMENT AFFIR1vIED.

It is ordered that the JUDGMENT BE AF-
FIRMED and that Appellee recover of Ap-
pellant costs herein taxed.

The Court finds there were reasonable
grounds for this appeal.

It is ordered that a special mandate issue
out of this Court directing the Washington
County Common Pleas Court, Juvenile Di-
vision, to carry this judgment into execu-
tion.

Any stay previously granted by this Court
is hereby terminated as of the date of this
entry.

A certified copy of this entry shall consti-
tute the mandate pursuant to Rule 27 of the
Rules of Appellate Procedure. Exceptions.

ABELE, J. Concurs in Judgment and Opin-
ion.
McFARLAND, J.: Dissents.
Ohio App. 4 Dist.,2006.
In re Sturm
Slip Copy, 2006 WL 3861074 (Ohio App.
4 Dist.), 2006 -Ohio- 7101
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