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EXPLANATION OF PUBLIC AND GREAT GENERAL INTEREST

This case involves the treatment of assets owned by a partnership as marital property

subject to distribution under Ohio's statutes governing divorce actions. Under Ohio law,

domestic relations courts responsible for distributing the parties' assets in divorce proceedings

have steadfastly respected various forms of business entities-such as corporations, partnerships,

and trusts-in making such distributions. Accordingly, Ohio courts have generally not

disregarded or invaded the business form in distributing marital assets. Rather, courts have

typically classified the parties' interests in such business entities as marital property subject to

division and have included those interests in their final distributions. Alternatively, courts have

ordered the dissolution of partnership entities and distributed assets remaining after the

partnerships affairs are satisfactorily wound up.

The trial court in this case departed from these well-established principles. The parties in

this divorce action created a family limited partnership in which the husband was the general

partner and the wife and children were limited partners. Both the trial and appellate courts

concluded that the parties had, in fact, created a valid limited partnership. Both courts also

acknowledged that parties had transferred property to the partnership in exchange for interests in

the partnership itself. Accordingly, the partnership, rather the individuals, became the owner of

the assets at issue herein-mostly real estate in various stages of development.

Nevertheless, the trial court, without dissolving the limited partnersbip, and without any

regard for the interests of the children as limited partners or for other individuals or entities

conducting business with the partnership (including those who also owned interests in certain

partnership assets), simply included the partnership's assets as marital property subject to

distribution. It then, in fact, distributed those assets to the parties individually, without



dissolving the partnership or even extinguishing the parties' interests in the partnership. Thus,

the trial court, affumed by the Court of Appeals, simply ignored the existence of a valid family

limited partnership. It did not order a dissolution of the partnership, did not consider the

liquidity of the partnership assets distributed, and did not extinguish or alter the parties' interests

in the surviving partnership.

Not only is the Court of Appeals' decision herein contrary to well-established Ohio law,

but it also has the potential of disrupting the regular conduct of businesses statewide. If other

courts follow the decision and distribute as marital property partnership, or even corporate, assets

without regard to the identity of the entity that actually owns those assets, the certainty of all

business relationships will be undermined. This Court should, therefore, accept jurisdiction over

this case and reverse the decision of the Court of Appeals.

STATEMENT OF THE CASE AND THE FACTS

Barbara L. Moser ("Barb Moser") and Terrance L. Moser ("Terry Moser") were married

on October 11, 1980. Two children were born of the marriage, both of whom were, at the time

of the trial court's fmal judgment, over the age of eighteen. By 1996, the Mosers had

accumulated assets in excess of $2.1 million. In an effort to avoid future income, estate, and gift

liability, the Mosers jointly consulted with an estate planning attomey who recommended the

formation of a family limited partnership. Before the trial court, all witnesses agreed that family

limited partnerships ("FLPs") are well-accepted and customary estate planning devices which

achieve estate tax savings by transferring assets into a limited partnership and then gifting

partnership interests to children to take advantage of the annual gift tax exclusion. The strategy

is to transfer potentially appreciating assets in the early years of the FLP, while one or both

parents retain control of partnership assets. The children are generally limited partners by design
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so as to limit control over partnership assets. Any income from partnership assets attributable to

the children is taxed at the children's lower income tax bracket. In this manner, partnership

assets are leveraged to maximize the transfer of partnership interests to the children to take

advantage of both estate and gift tax provisions and income tax bracket differentials.

On December 31, 1996, upon the advice of their attorney, the Mosers executed the Moser

Family Limited Partnership ("MFLP") Agreement creating the MFLP as an Ohio limited

partnership under R.C. Chapter 1782. The MFLP Agreement was executed by Terry Moser as

Trustee of the Terrance L. Moser Trust and by Barb Moser, as Trustee of the Barbara Lyn Moser

Trust. Significantly, Barb Moser also executed the MFLP Agreement as custodian under the

Ohio Transfer To Minors Act for the two Moser children. Because of his business expertise in

managing real estate developments and to prevent the children-the ultimate beneficiaries of the

MFLP-from gaining control over the MFLP or its assets prior to termination of the MFLP,

Terry Moser was named as the general partner with full and exclusive authority over partnership

management and operations. Barb Moser and the children were named as limited partners. The

initial term of the MFLP began on the date of the agreement and ended on December 31, 2047

unless otherwise terminated as provided by law or the MFLP Agreement.)

Each partner's capital account was based on the MFLP books and records and was

initially credited with each partner's capital contributions. No "units" were assigned. Instead,

each partner's partnership interest was to be based on the relative interests of the partners in the

1Section 16 of the MFLP Agreement addressed dissolution of the MFLP. Generally,
upon dissolution in accordance with the MFLP terms (no later than 2047), the MFLP was
required to follow a procedure for wind-up and termination of the partnership affairs.
Partnership debts and liabilities were to be discharged in accordance with the priorities provided
by law. Remaining assets would be distributed among the partners in the ratio of their respective
partnership interests.
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partnership as reflected in the partnership books and records, and no partner had "the right to

withdraw or demand the return of his or her Capital Account or capital contribution except upon

dissolution of the Partnership as provided' in the partnership agreement. (emphasis added).

As all the legal and accounting experts testified, the first step in employing the MFLP as

an estate planning vehicle is for the parents to transfer assets to the MFLP. The parents "fund"

the partnership and subsequently gift their partnership interests in the MFLP to the children to

reflect an increase in the children's capital accounts and a corresponding decrease in the parents'

capital accounts. As the MFLP Agreement explicitly provides, each partner had a capital

account on the MFLP books and records. Each capital account was initially credited with each

partner's respective capital contribution, increased over time by the partner's allocable share of

profits and capital transaction gains. Each partner's interest was the relevant interest in

undivided partnership assets. No individual partner held any undivided interest in any particular

partnership asset. Each partner owned that share of total "Partnership Capital" in proportion to

his or her "Partnership Interests." At the time of the trial court's final judgment, the MFLP

owned a number of assets, consisting primarily of interests in various real estate developments.

Taking into account the MFLP's liabilities-indeed, several of the partnership's assets had a

negative value when considering the debt on the properties-the net value of the partnership's

.assets totaled $1,507,6632

This divorce action was commenced in the Court of Common Pleas for Portage County,

Domestic Relations Division, on January 17, 2003 by Barb Moser against Terry Moser. The

2 Many of the assets recognized by the trial court as MFLP assets were actually
partnership interests in other business entities owned jointly by the MFLP and third parties. The
individual assets of these business entities were largely real estate properties in various stages of
development, liquidity and profitability. The properties were heavily leveraged and subject to
significant financing liabilities.
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valuation and distribution of assets in the case was complicated by the various business entities,

partnerships, and trusts in which the Moser family held interests, individually, jointly or in

conjunction with third parties, including the MFLP. On March 19, 2003, Terry Moser and the

other Defendants filed a motion for determination that the assets of the MFLP were non-marital

assets. On December 30, 2004, the trial court issued its Finding of Facts and Conclusions of

Law denying the motion. The trial court concluded, inter alia, that the MFLP was a valid and

existing limited partnership, that certain properties were, in fact, conveyed to the MFLP after

December 31, 1996 by deeds signed by Terry and Barb Moser, and that the MFLP acquired

directly, and was 50% owner of, a variety of business entities including JMT Partnership, Clover

Pointe Land Development, Ltd., Rootstown Industrial Park LLC, Sandy Lake Properties, LLC,

Clover Pointe II and Clover Pointe III. A copy of the trial court's December 30, 2004 Findings

of Fact and Conclusions of Law is included in the Appendix hereto.

On Apri126, 2006, over three (3) years after the action was filed, the trial court issued its

Judgment Entry granting the divorce, awarding spousal support, and distributing the marital

assets, including assets held by the MFLP. A copy of the trial court's April 26, 2006 Judgment

Entry is included in the Appendix hereto. Having previously determined that the MFLP to be a

valid and existing Ohio limited partnership, the trial court proceeded to improperly distribute the

partnership's assets as marital assets. The trial court split these individual assets without regard

to the partnership agreement or the provisions of R.C. Chapter 1782, without regard to the

respective ownership interests of the partners, including the Moser children, without regard to

the liquidity of the property distributed or the economic desirability of retaining assets or

interests in assets intact, and without regard to the significant adverse income, estate, and gift tax

implications of the distribution.
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The court awarded Barb Moser the "Terracove Assets," "KM Land Note Receivable,"

and "Rootstown Industrial Note Receivable"-each of which had a positive value and was

relatively liquid-totaling $795,323 in assigned value. The court awarded Terry Moser "all

remaining assets" of the MFLP not assigned to Barb Moser, a net value of $712,340. The Court

did not address any surviving partnership liabilities corresponding to these remaining assets,

including the mortgages on the underlying properties. The trial court did not address the

liquidity of these remaining partnership assets. Moreover, the trial court ordered Terry Moser to

pay $739,329 "Cash to Wife to equalize Property Division." The "equalization payment" was

inextricably tied to the trial court's improper distribution of the MFLP assets.

In sum, (1) although the trial court found the MFLP to be a valid limited partnership, it

did not award the parties their respective undivided partnership interests, but instead awarded the

parties specific assets within the MFLP; (2) the trial court effectively distributed MFLP

partnership assets without addressing MFLP partnership liabilities which would have been

payable, in a normal dissolution of a liniited partnership, prior to distribution under R.C. 1783.20

through R.C. 1782.37; (3) the trial court awarded Barb Moser identified assets having a positive

value, but awarded Terry Moser remaining assets of the MFLP, subject to the surviving liabilities

of the MFLP-including the MFLP's 50% interest in three limited partnerships, all of which had

a negative value; (4) the trial court failed to consider relevant factors under R.C. 3105.171(F),

including the liquidity of the assets distributed, the economic considerations of splitting the

assets of the MFLP as opposed to retaining assets intact, and the tax consequences of the

property division; and (5) the trial court did not even specifically require Barb Moser to

relinquish her MFLP partnership interests, either as Trustee of her Trust or as custodian for the

minor children under the Ohio Transfers To Minors Act.
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Appellants Terry Moser, et al., appealed from the trial court's April 26, 2006 Judgment

Entry to the Court of Appeals for Portage County, Eleventh Appellate District3 On August 13,

2007, the Court of Appeals issued an opinion affirming the trial court's judgment. Moser v.

Moser, No. 2006-P-0047, 2007-Ohio-4109 (Portage App. Aug. 13, 2007). A copy of the Court

of Appeals' Opinion is included in the Appendix hereto. The appellate court agreed that "[t]he

Moser Family Limited Partnership was set up with Terrance, as trustee of his revocable trust, as

General Partner; Barbara, as trustee of her revocable trust, as a limited partner, and Shannon and

Joshua as limited partners, with Barbara as their custodian." Moser, 2007-Ohio-4109 at ¶ 4.

With regard to the trial court's distribution of MFLP assets as marital assets, the Court of

Appeals stated:

We find these cases [cited by Terry Moser] distinguishable in that they
involved interests in partnerships involving third persons and/or non-marital
partnership interests. In the present case, the only partners having an interest in
partnership property are Terrance and Barbara, the parties to divorce. Moreover,
the property at issue was marital before its transference into the partnership.

The cases cited by Terrance cite to the Ohio Uniform Partnership Act,
which provides that "[a] partner, subject *** to any agreement between the
partners, has an equal right with his partners to possess specific partnership
property for partnership purposes; but he has no right to possess the property for
any other purpose without the consent of his partners." R.C. 1775.24(B)(1). The
statute also provides that "[a] partner's right in specific partnership property is not
assignable except in connection with the assignment of rights of all the partners in
the same property." R.C. 1775.24(B)(2). Neither of these provisions is violated
by the trial court's assignment of specific Moser Family Partnership property in
the present case, inasmuch as the court has jurisdiction over the rights of all
partners with an interest in the partnership property and may compel the

3In addition to Terry Moser, Appellants before the Court of Appeals, and now before this
Court, include Moser Construction, Inc., FoamTech, Inc., COMSOT Properties, Ltd., Moser
Family Electing Small Business Trust, the Terrance L. Moser Family Trust, the Moser Family
Liniited Partnership and various business entities in which the partnership held interests,
including Rootstown Storage, Rootstown Service, Rootstown Industrial Park LLC, Clover Pointe
Land Development, Sandy Lake Properties, LLC, Clover Pointe II, Ltd. and Clover Pointe III,
Ltd.

7



acquiescence of the parties to the assignment.

Moser, 2007-Ohio-4109 at ¶ 42-43 (citations omitted). The Court of Appeals entered judgment

on the same day. A copy of the Court of Appeals' Judgment Entry is included in the Appendix

hereto. Appellants now seek this Court's review.

ARGUMENT

Proposition of Law:

A TRIAL COURT MAY NOT DISTRHiUTE AS MARITAL PROPERTY ASSETS
HELD BY A PARTNERSHIP, BUT RATHER MUST EITHER DISTRIBUTE
INTERESTS IN THE PARTNERSHIP OR ORDER DISSOLUTION OF THE
PARTNERSHIP AND SUBSEQUENTLY DISTRIBUTE THE ASSETS
REMAINING FOLLOWING THE WINDING UP OF THE PARTNERSHIP'S
AFFAIRS.

Both the trial court and the Court of Appeals herein completely disregarded the existence

of the MFLP. By distributing the MFLP's assets, rather than interests in the partnership, without

first ordering that the partnership be dissolved, the trial court ignored well-established Ohio

statutory and case law requiring that the partnership form be respected. Accordingly, this Court

should accept jurisdiction over this case, reverse the decision of the Court of Appeals, and

remand the case to the trial court to distribute the parties' marital property in accordance with

Ohio law.

A partner's interest in either a general or limited partnership is personal property. See

R.C. 1775.25 ("A partner's interest in the partnership is his share of the profits and surplus, and

the same is personal property."); R.C. 1782.39 ("A partnership interest is personal property.").4

See also Lawyers Cooperative Publishing Co. v. Muething ( 1992), 65 Ohio St.3d 273, 279

4R.C. Chapter 1775, which generally governs general partnerships, also applies to limited
partnerships formed under R.C. Chapter 1782. R.C. 1775.05(B). See also Lakeside Ave. L.P. v.
Cuyahoga Cty. Bd. of Revision (1999), 85 Ohio St.3d 125, 127.
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("Other comparable interests that have been defined as personal property are shares of stock in

a corporation, R.C. 1701.24(A), and limited or general partnership interests in a limited

partnership, R. C. 1782.39. ") (emphasis added).

Thus, this Court has held that a partner has only certain interests in a partnership:

Furthermore, all property originally brought into the partnership or
subsequently acquired is defined as partnership property. R.C. 1775.07(A). The
only property rights vested in a partner are his rights in specific partnership
property, his interest in the partnership, and his right to participate in the
management. R.C. 1775.23. The partner's interest in the partnership is limited to
his share of the profits and surplus. R.C. 1775.25.

Spayd v. Turner, Granzow & Hollenkamp (1985), 19 Ohio St.3d 55, 59. The Court has further

held that, pursuant to R.C. Chapter 1782, a limited partner does not have an ownership interest in

the real property assets of a limited partnership. Lakeside Ave. L.P., 85 Ohio St.3d at 127.

Under R.C. Chapter 1782, "[t]he partnership still owns the properties until the partnership's

affairs are satisfactorily 'wound up.' R.C. 1782.44 and 1782.46." Tessler v. Ayer (Hamilton

App. 1995), 108 Ohio App.3d 47, 53 (emphasis added).

Under Ohio law, there is an important distinction between partnership interests and

partnership assets. "'Partnership interest' means a partner's share of the profits and losses of a

limited partnership and the right to receive distributions of partnership assets." R.C. 1782.01(L).

"It is clear from R.C. 1782.01(L) that 'partnership interest' is not synonymous with 'partnership

assets."' Conti v. Christoff (Mahoning App. Oct. 2, 2001), Nos. 99CA84 & 327, 2001-Ohio-

3421 at 147.

Indeed, the Uniform Partnership Act was intended, inter alia, to supplant any claim that a

divorcing spouse may have to the assets of the other spouse's partnership:

The full text of R.C. 1775.24(A) and (E) demonstrates a clear legislative intention
to put partnership assets outside of the reach of any claim that requires
establishment through the individual partner, whether by assignment, judgment,
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exemption, or the operation ofprobate orfamily law, unless specifically permitted
by statute, e.g., R.C. 1775.24(B)(4) and R.C. 1775.27.

Buckman v. Goldblatt (Cuyahoga App. 1974), 39 Ohio App.2d 1, 3 n.6 (emphasis added). See

also Farmers State Bank & Trust Co. v. Mikesell (Darke App. 1988), 51 Ohio App.3d 69, 76.

Importantly, Ohio courts have held that a trial court in a divorce proceeding may only

divide a spouse's interest in a partnership, and not specific assets belonging to the partnership:

[A] partner's interest in particular partnership property is that of a tenant in
partnership and he or she may possess the property only for partnership purposes.
R.C. 1775.24. As a result, in a divorce proceeding a court cannot make an award
of specifc partnership property. 1 Bromberg and Ribstein on Partnership (1994),
Section 3.05(g) at 3:86 (and the cases cited therein).

Robinson v. Robinson (Lucas App. Oct. 14, 1994), No. L-94-095, 1994 WL 573803 at *3

(emphasis added) (citations omitted). See also Gest v. Gest (Lorain App. Nov. 15, 2000), Nos.

99CA007317, 99CA007331, 2000 WL 1706390 at *2 (citing Robinson).

As discussed, the trial court made two fundamental detenninations regarding the MFLP:

(1) the trial court concluded the MFLP was a valid and existing Ohio limited partnership, see

Findings of Fact and Conclusions of Law (Dec. 30, 2004) at 2 ("There is no question that the

documents prepared by counsel, signed by the parties, and subsequently filed did, in fact,

properly establish a family limited partnership."); and (2) the MFLP was vested with specific

partnership assets at the time of the marital property distribution. Id. at 9-12, ¶¶ 16, 19-20.

Having made these fundamental determinations, the trial court committed prejudicial error by

distributing specific partnership assets to the parties under R.C. 3105.171 without regard to the

partnership agreement, without regard to the liabilities associated with the assets, and without

regard to the provisions of R.C. Chapter 1782.

Once the trial court concluded that the MFLP was a valid and existing Ohio limited

partnership, it had essentially two options in determining an equitable division of marital
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property under R.C. 3105.171. The trial court could have left the MFLP intact and considered

Barb and Terry Moser's undivided partnership interest in the MFLP as marital assets subject to

equitable division. Or, the trial court could have exercised its equitable discretion to order

dissolution of the MFLP under R.C. 1782.44 through 1782.47 and divide the remaining assets as

marital assets in accordance with priority established in R.C. 1782.47. This would have required

the trial court to liquidate partnership assets, pay off liabilities, and divide the remaining assets.

Instead, the trial court awarded specific assets of the MFLP to the parties. The trial court, in its

April 26, 2006 Judgment Entry, specifically listed the assets and liabilities of the MFLP and

valued the net equity of the partnership at $1,507,663. Judgment Entry (April 26, 2004) at 16,

¶ 19. The trial court then "awarded" Barb Moser specific partnership assets-Terracove

($435,943), KM Land Note ($206,000), and Rootstown Industrial Note Receivable ($153,380)-

with a total value of $795,323. The trial court "awarded" Terry Moser all remaining assets of the

MFLP not assigned to Barb Moser-a net value of $712,340. Id at 17-18.

In effect, the trial court awarded Barb Moser identifiable assets of positive value but left

Terry Moser with remaining MFLP partnership assets subject to significant partnership liabilities

and his personal guarantees. The trial court made no attempt to address these surviving liabilities

which would otherwise have been addressed in a liquidation of the partnership by judicial decree

under R.C. 1782.47. Indeed, the trial court even failed to explicitly extinguish Barb Moser's

partnership interest in the MFLP after awarding her assets belonging to the MFLP. Accordingly,

the trial court erred in awarding the parties specific assets within the MFLP rather than

recognizing the parties' respective undivided partnership interests.5

5Because the trial court concluded that the MFLP was a valid and existing limited
partnership, this is not a case where one spouse conveys marital assets into a trust, partnership or
other entity to conceal or dissipate marital assets as a"sham" or constructive or actual fraudulent
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The Court of Appeals attempted to excuse the trial court's error by fashioning an

exception to the rule that partnership assets are not to be distributed as marital property: a trial

court may ignore the partnership fonn of business and distribute partnership assets as marital

property where the partnership does not involve "third persons and/or non-marital partnership

interests." Moser, 2007-Ohio-4109 at ¶ 42. This exception simply has no basis in Ohio law.

Nothing in Ohio even remotely suggests that the family limited parinership form is entitled to

any less respect than any other form of limited partnership.

Moreover, it must be observed that even if such an exception existed, the Court of

Appeals incorrectly applied the exception to the MFLP at issue herein. The MFLP did involve

third parties, both as limited partners and others as co-owners of many of the partnership's assets.

The Court of Appeals itself acknowledged that the Moser children were in fact limited partners

in the MFLP. Moser, 2007-Ohio-4109 at ¶ 4. Moreover, many of the real estate assets owned

by the partnership were, in fact, not owned entirely by the partnership. See Moser, 2007-Ohio-

4109 at ¶ 9 (listing numerous assets as "50°/d' owned by the MFLP). Under such circumstances,

the Court of Appeals could not countenance the distribution of MFLP assets as marital assets

without regard to the interests of the "third parties."

In summary, having concluded that the MFLP was a valid and existing Ohio limited

partnership, the trial court was required to treat whatever individual assets were acquired by the

MFLP as partnership assets, not marital assets. Under Ohio law, the assets of a limited

partnership are property of the partnership and no individual partner has a claim to ownership

interest in the partnership assets. The partner's interest, in accordance with R.C. Chapter 1782

conveyance. See, e.g., Leathem v. Leathem (14ancock App.), 94 Ohio App.3d 470 (conveyance
of marital assets into a trust was void), appeal denied (1994), 70 Ohio St.3d 1454. Indeed, the
trial court herein did not so hold.
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and the MFLP Agreement, is the partner's respective share of the total partnership capital in

proportion to his or her partnership interest. The parties may lay claim only to their partnership

interests and such partnership interests may be distributed as marital property under R.C.

3105.171. However, neither party, as a partner in a valid and existing limited partnership, may

lay claim to the individual partnership assets legitimately acquired by a valid and existing limited

partnership. Having concluded that the MFLP was a valid and existing Ohio limited partnership,

the courts below erred by treating the individual assets of the partnership as marital property

subject to distribution under R.C. 3105.171. Accordingly, the judgment of the Court of Appeals

must be reversed.
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CONCLUSION

For the foregoing reasons, Appellants respectfully urge this Court to accept jurisdiction

over this case, to reverse the Court of Appeals judgment herein, and to remand the case to the

trial court with instructions to distribute the parties' marital assets in accordance with Ohio law.

Respectfully submitted,

^ C9 Gwt ^r r^..,..,._-
Thomas O. Crist (0064454)
BENESCH FRIEDLANDER COPLAN & ARONOFF LLP

2300 BP Tower, 200 Public Square
Cleveland, Ohio 44114-2378
Telephone: (216) 363-4500
Facsimile: (216) 363-4588

Counselfor Appellants
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DIANE V. GRENDELL, J.

(¶lj Defendant-appellant, Terrance L. Moser, appeals the decision of the

Portage County Court of Common Pleas, Domestic Relations Division, terminating his
r

marriage to plaintiff-appellee, Barbara Moser, and dividing the marital estate. For the

following reasons, we affirm the decision of the court below.
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{¶2} Terrance and Barbara Moser were married on October 11, 1980, in

Hamilton, Ohio. Two children were born of the marriage, Shannon and Joshua, both

now emancipated. The parties met while students at Miami University. From 1980 to

1990, Barbara worked at the Northeastern Ohio Universities College of Medicine and

Akron City Hospital while Terrance established the Moser Construction Company and

other land development businesses. After 1990, it was no longer necessary for Barbara

to continue working. Thereafter, Barbara primarily worked as a homemaker, although

she was also on the payroll of one of Terrance's business ventures, Rootstown Service.

{13} By 1996, the Mosers had accumulated assets in excess of two million

dollars. In that year, the Mosers met with John Rasnick, an Akron area attorney, for the

purpose of estate planning. Rasnick drafted estate plans for Barbara and Terrance

consisting of wills, revocable marriage deduction trusts, and powers of attorney. On

May 21, 1996, the Mosers signed the revocable trusts which assigned to their

respective trusts all items of personal property owned by them.

{¶4} On December 31, 1996, Terrance and Barbara executed a document

creating The Moser Family Limited Partnership. A family limited partnership is an estate

planning device designed to minimize tax liabilities. The Moser Family Partnership was

set up with Terrance, as trustee of his revocable trust, as General Partner; Barbara, as

trustee of her revocable trust, as a limited partner, and Shannon and Joshua as limited

partners, with Barbara as their custodian. Typically, a family partnership is funded with

assets having a high potential for appreciation. Parents will then gift to their chi4dren a

certain number of units or a percentage interest in the partnership, without tax liability,

taking advantage of the gift tax exclusion. At the time the Moser Family Partnership
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was created, the annual gift tax exclusion was $10,000. In order to function properly as

an estate planning device, the gifts of partnership interest to the children had to be

completed, irrevocable gifts. In this way, wealth can be transferred to chiidren during

the parents' lifetime, thus avoiding estate taxes, while the parents are able to maintain a

certain amount of control of the wealth, by virtue of the general partner's control of the

partnership. The Moser Family Partnership, in conjunction with Moser Construction and

other business entities, successfully oversaw several land development ventures.

{15} On January 17, 2003, Barbara filed a complaint for divorce in the Portage

County Court of Common Pleas. In addition to naming Terrance as a defendant, the

complaint named Moser Construction, Inc.; Sandy Lake Properties, LLC; Foam Tech,

Inc.; Rootstown Storage; Rootstown Service; Clover Pointe Land Development Ltd.;

Comsot Properties Ltd.; SM Title Co.; Moser Family Electing Small Business Trust;

Moser Family Limited Partnership; Terrance L. Moser Family Trust; Wachovia

Securities; Bank One Securities Corporation; and Portage Community Bank. Clover

Pointe II, Ltd., and Clover Pointe II1, Ltd., were subsequently added as additional party

defendants.

{16} On March 19, 2003, Terrrance filed a Motion in Limine and/or Motion to

Determine that Assets in Moser Family Limited Partnership are Non-Marital. Hearings

were held on Terrance's motion between April 2 and May 3, 2004. On December 30,

2004, the trial court denied Terrance's motion, issuing findings of fact and conclUsions

of law. The court held that it "has jurisdiction over the [Moser Family ^imited

Partnership] and its partners and the Court may exercise its jurisdiction to order the
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general partner to exercise his discretion to modify or terminate the partnership

agreement as necessary to effectuate a fair and equitable property division in this case."

(17) Between September 19 and 23, 2005, a trial was held on the divorce

complaint.

{18} On April 26, 2006, the trial court entered judgment granting the parties a

divorce and dividing the marital estate. The court determined the total value of the

marital estate to be $3,778,764, of which $1,507,663 represented the net value of the

Moser Family Partnership.

{¶9} The assets owned by the Moser Family Partnership were itemized as

follows:

Cash 4,143
Accounts Receivable 4,064
Note Receivable - Rootstown Industrial Park 153,380
Note Receivable --Clover Pointe III 222,650
Note Receivable - KM Land 206,000
Note Receivable - Maplewood/Duda 53,100
Note Receivable - Steve King 17,401
Note Receivable - Shannon Moser 21,711
Interest in Rootstown Storage (50%) 633,030
Interest in Clover Pointe (50%) 494,199
Interest in Clover Pointe II (50%) -53,116
Interest in Clover Pointe Iil (50%) -396,997
Interest in Rootstown Industrial Park -24,674
Illiquidity Discount on Investment -97,866
Terracove (100%) 756,193
Ravenna Lots 6,559
Other Current Assets 308

Total Asset Value 2,000,085

{¶10} The Moser Family Partnership's liabilities were determined to be $4;a2,422

and were itemized as follows:

Accounts Payable 11,838
Notes Payable (total) 475,105
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Other Current Liabilities 5,479

{¶11} The Moser Family Partnership's net value of $1,507,663 thus represents

the difference between these assets and liabilities.

{112} In the trial court's division of assets, Barbara received the following:

1. Marital Residence Equity $ 169,968
2. Chase IRS #502263112815 3,317
3. CD (Withdrawn) 2,650
4. Bank One Savings 1,243
5. Bank One Securities 25,564
6. Wachovia Account 18,991
7. PERS/STRS 120,582
8. Terracove Assets 435,943
9. KM Land Note Receivable 206,000
10. Rootstown Industria! Note Receivable 153,380
11. 2003 Infiniti 135 Sedan 12,415

Total Distribution to Barbara $ 1,150,053

{113} Of these assets, Terracove Assets, KM Land Note, and Rootstown

Industrial are assets of the Moser Family Partnership.

{114} In the trial courf's division of assets, Terrance received the following:

1. Moser Construction Company $ 1,474,000
2. Comsot Properties, Ltd. 20,000
3. 4367 Clover Drive Residence 553
4. 1100 Shares of Portage Community Bank 46,849
5. 1995 Mercedes Benz 16,905
6. Fishing Boat 1,000
7. Power Boat -0-
8. Husband's Profit Sharing Plan 18,404
9. Husband's Westfield Life Insurance (CVS) 11,500
10. Warehouse 95,000
11, Vacant Lot 45,000'
12. Husband's Social Security Account 186,160
13. Two 1978 Lincofn Mark Vs 1,000 i
14. Residual assets of Moser Family Partnership 712,340

Total Distribution to Terrance
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{515} The trial court then ordered Terrance to pay Barbara the sum of $739,329

to equalize the property division. Thus, each party received $1,889,382 of the marital

estate.

{¶16} Terrance timely appeals and raises the following assignments of error.

{117} "[1.] The trial court erred by concluding that the MFLP's assets were

marital property and then by dividing those partnership assets between the parties to

this divorce action, without regard to the partnership agreement and Ohio partnership

law, without any provision for the partnership interests that had been gifted to the

children, and without extinguishing the wife's interest in the partnership.

{¶18} "[2] The trial court erred in its division of marital property by failing to

consider all of the relevant factors under R.C. 3105.171 (F), resulting in an inequitable

and unlawful division."

{q(19} Terrance raises two arguments under the first assignment of error. The

first is that the trial court erred by invalidating the gifts of partnership interest to the

Moser children. The second is that the trial court erred by treating partnership assets as

marital property.

{¶20} "A trial court's characterization of property as either marital or separate

that involves factual questions is reviewed under a manifest weight of the evidence

standard." DiNunzio v. DiNunzio, 11th Dist. No. 2005-L-124, 2006-Ohio-3888, at ¶63

(citation omitted). A trial court's factual findings are entitled to a presumpfion of

correctness and will not be reversed as being against the manifest weightiof the

evidence if they are supported by competent, credible evidence. Seasons Coal Co. v.
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Cleveland (1984), 10 Ohio St.3d 77, 80, citing C.E. Morris Co. v. Foley Construction Co.

(1978), 54 Ohio St.2d 279, at syllabus.

{121} The t(al court made the following findings relative to the parties' gifts and

transfers of partnership assets. The subscription pages of the Moser Family Limited

Partnership agreement were left blank at the time the agreement was signed on

December 31, 1996. As any initial assets of the Partnership were marital, Terrance and

Barbara were deemed to be equal partners, i.e. fifty percent owners of the partnership

shares.

{¶22} On December 31, 1997, Attorney Rasnick forwarded to Terrance a series

of Memorandum of Gift letters. In three of these letters, Terrance purports to give to

Barbara, as custodian for Joshua, as custodian for Shannon, and as trustee of the

Barbara Lyn Moser Trust of May 21, 1996, a "number of limited partnership units **'

which is equal in value as of the date of this transfer [December 31, 1997] to $9,900."

In two of these letters, Terrance purports to give Barbara, as custodian for Joshua and

as custodian for Shannon, "one half of my interest [in JMT Development, Ltd.] which is

equal in value as of the date of this transfer to $15,000." These five Gift Memoranda

were signed by Terrance and delivered to Rasnick for his files.

{123} Also drafted at this time were a series of Memorandum of Gift letters for

Barbara. These purport to evidence gifts from Barbara to Barbara, as custodian for

Joshua and as•custodian for Shannon, of a "number of limited partnership uriits ***

which is equal in value as of the date of this transfer [December 31, 1997] to $5,900."'

1. Four Memorandum of Gift letters were prepared for Barbara. Two purport to make gifts of partnership

interest "held in my account in the Terrance L. Moser Trust of May 21, 1996"; and two purport to make

gifts of partnership interest "held in my account in the Barbara Lyn Moser Trust of May 21, 1996." The
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Barbara's letters are unsigned and the court found, based on Barbara's testimony, that•

she never saw any of the Memorandum of Gift letters.

{124} In April 2001, six federal gift tax returns, Form 709, were filed, purportedly

memorializing gifts made to the Moser children. The first pair of returns memorialized

gifts of partnership units totaling 11.9175% of the ownership in the Moser Family

Partnership, valued at $9,996, to Shannon and Joshua from Barbara and Terrance on

December 31, 1996. Assuming the validity of the gifts, each child would have had a

23.835% interest in the partnership as of December 31, 1996. The second pair of

returns memorialized additional gifts of partnership units totaling 11.9175% of the

ownership in the Moser Family Partnership, valued at $9,996, to Shannon and Joshua

from Barbara and Terrance on January 1, 1997. Assuming the validity of the gifts, each

child would have had a 46.67% interest in the partnership as of January 1, 1997.

{125} The remaining pair of gift tax returns memorialized gifts of 12.5%

ownership interest in JMT Deveiopment, Ltd., valued at $7,272, to Shannon and Joshua

from Barbara and Terrance on January 1, 2000. Assuming the validity of the gifts, each

child would have had 25% interest in JMT Development.

{126} The April 2001 gift tax returns were signed by Terrance and Barbara. The

Moser Family Partnership tax return and the returns for individual members of the

Moser family, Schedule K-1 (Form 1065), reflected the gifts of partnership interests to

the children consistent with the gift tax returns. The court determined that Barbafa was

not aware of the contents of the Partnership returns. The personal returns, whiph she

interests conveyed by Terrance's Memorandum of Gift letters were "held in my account in the Terrance L.
Moser Trust of May 21, 1996,"
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did see and sign, did not reveal a specific percentage of ownership in the Moser Family

Partnership.

{127} The trial court found that transfers of interest in the Moser Family

Partnership to the Moser children did not occur on December 31, 1996, and January 1,

1997, as purported in the federal gift tax returns. Leslie D. Smeach is a certified public

accountant who did work for Terrrance. Smeach testified that the valuation of the

partnership units allegedly gifted to the Moser children on December 31, 1996, and

January 1, 1997, did not occur until April 1997. Prior to this valuation, it would have

been impossible to determine the number of partnership units that could be gifted in

accordance with the gift tax exclusion.

{128} The trial court also found that Terrance operated the Moser Family

Partnership and its subsidiary companies as his own personal assets. The court noted

the free transfer of funds between business entities that were part of, or associated with,

the Moser Family Partnership. For example, although the tax returns indicated the

Moser Family Partnership possessed a 50% interest in Rootstown Storage Partnership,

Terrance continued to list Rootstown Storage as an asset on his personal financial

statements.2 In April 2000, Terrance received a personal distribution of $55,000 from

Rootstown Storage. Subsidiary companies, such as Clover Point and Sandy Lake,

were initiated using marital funds, such as loans from Moser Construction or loans

personally guaranteed by Terrance, although the Moser Family Partnership owneii 50%

interests in these ventures. At the hearings, Barbara's expert, Mike Zeleznik, ppined

that these entities were operated as alter egos of Terrance without apparent regard to

fiduciary restraints.

2. The other half of Rootstown Storage is owned by Terrance's father, Robert Moser.

10A



{¶29} In conclusion, the trial court determined that Terrance and Barbara had

not made valid, inter vivos gifts of their interests in the Moser Family Partnership to the

Moser chiidren. In Barbara's case, the court relied upon her testimony that she did not

intend to relinquish ownership interest in the Partnership until her death.

{130} In Terrance's case, the court found the intent to make such a gift in the

Memoranda of Gifts signed by Terrance on December 31, 1997. However, the court

also found that there was no delivery of the Memorandum of Gift letters to the Moser

children or to Barbara as their custodian. The court also concluded that Terrance had

nbt relinquished control over his ownership interest in the Partnership in a manner

consistent with the intent to make a gift. Por similar reasons, the court found that

Terrance did not make a valid inter vivos gift of his 50% interest in the JMT Partnership.

{131} "Theessentials of a valid gift inter vivios are (1) an intention on the part of

the donor to transfer the title and right of possession of the particular property to the

donee then and there and (2), in pursuance of such intention, a delivery by the donor to

the donee of the subject-matter of the gift to the extent practicable or possible,

considering its nature, with relinguishment of ownership, dominion and control over it."

Bolles v. Toledo Trust Co. (1936), 132 Ohio St. 21, at paragraph one of the syllabus.

{132} Terrance disputes the trial court's conclusions that he and Barbara failed

to make valid inter vivos gifts of their partnership interests. Terrance relies on the

proposition thatAelivery of a gift may be made "to a third person as trustee for the

donee." Streeper v. Myers (1937), 132 Ohio St. 322, at paragraph one of the syrllabus.

"A completed gift is created where the evidence in a particular case shows delivery of

property by the donor to a third person for the benefit of the donee, under
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circumstances manifesting an intention to vest immediate title in the donee and

relinquishment of all dominion and control over the property; and the third person is

thereby constituted a trustee for the donee." Id. at paragraph three of the syllabus.

Moreover, "[t]he validity of such a gift is not affected by the fact that the donee's

enjoyment of the property is postponed until the donor's death." Id. at paragraph four of

the syllabus.

{¶33} Thus, Terrance maintains that effective delivery of the gifts could have

been accomplished by delivery to Rasnick, as the donor's attorney. Proctor v. Chute

(Feb. 25, 1994), 4th Dist. No. 93 CA 10, 1994 Ohio App. LEXIS 822, at *15 ("nothing in

Streeper prohibits a donor's attorney from also serving as a third party trustee for the

donee").

{134} The legal principles cited by Terrance are valid. However, the fact that

delivery of the partnership interests, in the form of the Memoranda of Gifts, could have

been effected by delivery to Rasnick does not mean that this is what, in fact, occurred.

"As always, in cases such as this, the difficulty arises on the application of the facts to

the legal principle." Horlocker v. Saunders (1938), 59 Ohio App. 548, 551.

{j[35} This truth is demonstrated by several of the cases cited by Terrance. In

Lauerman v. Destocki, (1993), 87 Ohio App.3d 657, the court noted that "[d]elivery may

be completed through an agent of the donee even where the donee is without

knowledge of the gift." Id. at 665 (citation omitted). In Lauerman, the decedent had

signed "certain stock certificates" purporting to transfer his interest in a comqany to

employees of the company. Id. at 659. The decedent died shortly thereafter. Id. at

660. The trial court found that, although the decedent had left the certificates with his
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attorney for "safekeeping," he never completed the delivery of the certificates. Id. at

667. After noting that it was not permitted to "re-weigh the evidence," the court of

appeals affirmed, noting that the decedent did not relinquish control over the certificates

in that he never gave instructions to his attorney to deliver them to the donees. Id. at

666-667; Horlocker, 59 Ohio App. at 551 (finding a failure of delivery: "the decedent, in

sending his friend *** to the bank to obtain the securities, did not constitute him the

agent of the donee").

{136} In the present case, all five of the Memorandum of Gift letters signed by

Terrance provided for gifts to Barbara, altematively in her capacity as custodian of

Shannon, as custodian of Joshua, and as trustee of her own revocable marriage trust.

Rather than delivering these Memoranda to Barbara, they were given to Rasnick.

Arguably, Rasnick could have served as agent for Barbara or the children. But this is

quintessentially a factual determination, complicated in the present circumstances by

the fact that Barbara's corresponding Memoranda of Gifts were neither signed nor seen

by her. As in the cases cited, we must defer to the trial court's determination. Also

Ardrey v. Ardrey, 3rd Dist. No. 14-03-41, 2004-Ohio-2471, at ¶17 ("resolution of the

issue upon review:[, i.e. whether a party intended an inter vivos gift,j comes down to a

question of witness credibility").

{137} With respect to Barbara's donative intent, Terrance argues that she should

be estopped from claiming she did not intend to make gifts of Moser Family Partnership

interests because she signed gift tax returns memorializing those gifts. Again, ewe are

faced with conflicting evidence regarding Barbara's intent. The fact that Barbara signed

the gift tax returns is no more solely determinative of the issue of her intent than is the
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fact that Terrance continued to list Moser Family Partnership assets on his personal

financial statements.

{¶38} This court's decision in Humphrey v. Humphrey, 11th Dist. No. 2000-A-

0092, 2002-Ohio-3121, is illustrative of this point. The husband, in Humphrey, owned

an insurance agency which he purported to have acquired as a gift from his mother and

which he thus claimed as separate property. Id. at ¶15. The trial court held otherwise

and the court of appeals affirmed. Id. at ¶28. In so holding, the court considered the

gift tax return filed by the mother. The court noted that this return was filed twelve years

after the purported gift and was inconsistent with the circumstances surrounding the

transfer of the mother's interest in the agency. Id. at ¶27. Similarly in the present case,

the gift tax returns were filed several years after the purported gifts. Also, the gift tax

returns are at variance with other documents, such as the Memorandum of Gift letters.

As the trial court noted, the valuations of the interests purportedly transferred on

December 31, 1996, and January 1, 1997, did not take place until after the making of

the gifts. While Terrance argues that it is not uncommon to determine value until after a

transfer, the basis for these valuations was properties, Terracove and Rootstown

Storage, which had not yet been transferred into the Partnership. The evidence

regarding whether the gift tax returns reflect actual transfers is thus disputed.

(¶39) The determinative consideration in the present case is that the trial court's

conclusions regarding the donative intent of the parties and validity of the gifts are

supported by some competent and credible evidence. Accordingly, those conc{usions

will not be disturbed.
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{¶40} Terrance raises a second argument under the first assignment of error.

Terrance asserts that, even if parties failed to effect valid gifts, the trial court erred by

dividing Partnership assets between Terrance and Barbara. According to Terrance, a

trial court in a divorce proceeding may only divide a spouse's interest in a partnership,

not specific assets belonging to the partnership. Except for dividing only the parties'

interest in the partnership, the trial court's only option was to order the dissolution of the

Partnership in accordance with Ohio partnership law and the terms of the Moser Family

Partnership, liquidate the assets, pay off liabilities, and divide the remaining assets.

{¶41} Terrance relies on Robinson v. Robinson (Oct. 14, 1994), 6th Dist. No. L-

94-095, 1994 Ohio App. LEXIS 4602, wherein the court stated: "[A] partner's interest in

particular partners , hip property is that of a tenant in partnership and he or she may

possess property only for partnership purposes. R.C. 1775.24. As a result, in a divorce

proceeding a court cannot make an award of specific partnership property." Id. at *8;

also, Gest v. Gest (Nov. 15, 2000), 9th Dist. Nos. 99CA007317 and 99CA007331, 2000

Ohio App. LEXIS 5274, at *7.

{142} .We find these cases distinguishable in that they involved interests in

partnerships involving third persons and/or non-marital partnership interests. Robinson,

1994 Ohio App. LEXIS 4602, at *2; Gest, 2000 Ohio App. LEXIS 5274, at *7. In the

present case, the only partners having an interest in partnership property are Terrance

and Barbara, the parties to divorce. Moreover, the property at issue was marital before

its transference into the partnership. Cf. Sedivy v. Sedivy, 11th Dist. Nos. 2006-9-2687

and 2006-G-2702, 2007-Ohio-2313, at ¶44-46 (finding that husband's business was

created and supported with ma(tal assets); Murph v. Murph, 2nd Dist. No. 19937, 2004-
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Ohio-1312, at•¶36 ("[n]o mafter what reasons the parties had for placing their property in

a partnership, the fact is that Valerie Arms was marital property before and after the

partnership was created").

{143} The cases cited by Terrance cite to the Ohio Uniform Partnership Act,

which provides that "[a] partner, subject *** to any agreement between the partners, has

an equal right with his partners to possess specific partnership property for partnership

purposes; but he has no right to possess the property for any other purpose without the

consent of his partners." R.C. 1775.24(B)(1). The statute also provides that "[a]

partner's right in specific partnership property is not assignable except in connection

with the assignment of rights of all the partners in the same property." R.C.

1775.24(B)(2). Neither of these provisions is violated by the trial court's assignment of

specific Moser Family Partnership property in the present case, inasmuch as the court

has jurisdiction over the rights of all partners with an interest in the partnership property

and may compel the acquiescence of the parties to the assignment.

{144} Furthermore, Terrance, as general partner, has broad authority under the

Moser Family Partnership agreement to alienate partnership assets. The agreement

provides the general partner "has the full and exclusive power on the Partnership's

behalf *** to manage, control, administer and operate its business and affairs and to do

or cause to be done anything he deems necessary or appropriate for the Partnership's

business, including (but not limited to) the power and authority to (1) sell real or

personal property to any person ***; (2) buy, lease, or otherwise acquire real or pgrsonal

property to carry on and conduct the Partnership's business; **' (5) assign any debts

oweing to the Partnership; *** and (14) quitclaim, release or abandon any Partnership
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assets with or without consideration." Ohio's Uniform Partnership Act recognizes that

an agreement between the partners may supersede the limitations imposed by the Act.

R.C. 1775.24(B)(1).

{145} There was considerable testimony from various witnesses at the hearings

which likened Terrance's powers under the Moser Family Partnership to those of, in

Rasnick's words, "a benevolent dictator." There was also evidence at the hearings that

Terrance exercised this power freely. When the marital residence was inadvertently

transferred into the Partnership, Terrance transferred it out. When advised to fund

Barbara's marital deduction trust before making lifetiine conveyances to the children,

Terrance conveyed the Sanford property from the Partnership to Barbara's revocable

trust. Terrance used Partnership funds to meet the expenses of other businesses

owned by him. As noted above, there was considerable "cash flow" between entities

existing both within and without the Partnership.

{146} Accordingly, the trial court had jurisdiction over the Moser Family

Partnership and its partners and could exercise that jurisdiction to order Terrance to

assign specific partnership properties so as to effectuate a fair and equitable division of

property.

(147) The first assignment of error is without merit.

{148} In the second assignment of error, Terrance argues that the trial court's

division of marital assets is inequitable and that the court failed to consider all'of the

relevant factors in R.C. 3105.171(F). r

(149} "A trial court has broad discretion in making divisions of property in

domestic cases." Middendorf V. Middendorf, 82 Ohio St.3d 397, 401, 1998-Ohio-403,
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citing Berish v. 8erish (1982), 69 Ohio St.2d 318, 319. "A trial court's decision will be

upheld absent an abuse of discretion." Id., citing Holcomb v. Holcomb (1989), 44 Ohio

St.3d 128, 131.

{150) "in divorce proceedings, "** the court shall divide the marital and separate

property equitably between the spouses." R.C. 3105.171(B). "In making a division of

marital property ***, the court shall consider all of the following factors "** (4) The

liquidity of the property to be distributed; (5) The economic desirability of retaining intact

an asset or an interest in the asset; [and] (6) The tax consequences of the property

division upon the respective awards to be made to each spouse." R.C. 3105.171(F).

{151} "A trial court's failure to consider the R.C. 3105.171(F) factors when

dividing marital property is an abuse of discretion. *** An exhaustive recitation of each

factor is unnecessary; however, the trial court must consider any factor relevant to the

circumstances presented in the underlying case." Schriefer v. Schriefer, 11th Dist. No.

2003-L-040, 2004-Ohio-2206, at ¶12 (citations omitted).

{152} Terrance argues the trial court failed to consider the liquidity of the

property assigned to him, the fact that much of the real property is still undeveloped and

subject to significant mortgage obligations, for which he is personally liable. Terrance

also argues the trial court failed to consider the desirability of maintaining the Moser

Family Partnership intact until all of its assets could be liquidated in the normal course

of business.

{153} We begin by noting that, except for two notes receivable and the

Terracove properties, the trial court did maintain the assets contained within the Moser

Family Partnership intact by awarding them to Terrance. Although maintaining all of the
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Partnership assets intact might provide greater economic benefit, it is inherent in any

divorce proceeding that assets be divided. As the Supreme Court has recognized in a

similar context, the incentive "to preserve *** asset[s] in order that each party can

procure the most benefit" must be balanced against the need "to disentangle the parties'

economic partnership so as to create a conclusion and finality to their marriage." Hoyt

v. Hoyt (1990), 53 Ohio St.3d 177, at paragraph two of the syllabus.

{f54} In the present case, the trial court recognized that much of the inequity in

preserving the Moser Family Partnership was that it allowed Terrance full control, use

and enjoyment of the marital assets within the partnership while denying these benefits

to Barbara.

{¶55} In his post-trial brief to the trial court, Terrance advocated awarding

Barbara an in kind distribution of the Terracove real estate and notes receivable.

Terrance noted that Terracove was a finished development and that its property was

currently marketed. Terrance also noted that, unlike the other assets within the Moser

Family Partnership, the Terracove properties were owned directly by the Partnership

and not through a subsidiary or jointly with a third party. Finally, Terrance argued that

such a distribution was appropriate because there was very little cash to distribute to the

parties and because it allowed both parties to participate in the tax consequences from

the sale of assets. The trial court accepted Terrance's reasons for awarding these

assets "in kind" to Barbara.

{156} The trial court recognized the lack of liquidity in the assets anfl their

encumbered value in other ways. The trial court noted the negative equity in certain

assets. The trial court incorporated an "illiquidity discount" into the net value of the
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Partnership. The trial court allowed Terrance to pay the $739,329 meant to equalize the

property division over a period of fifteen years.

{157} Lastly, Terrance argues the trial court failed to consider the estate tax

consequences of dismantling the Moser Family Partnership. Although the trial court's

distribution essentially subjects Terrance and Barbara's assets to the same estate and

inheritance liabilities that existed prior to the creation of the Partnership, this

consideration does not render the courts distribution inequitable. The tax

consequences of the division of the marital estate are a consideration with respect to

the spouses who generated the estate, not the children who are meant to inherit the

estate.

{158} For the foregoing reasons, the trial court did not abuse its discretion in

dividing the marital estate. The second assignment of error is without merit.

{159} The decision of the Portage County Court of Common Pleas, Domestic

Relations Division, terminating the marriage of Terrance and Barbara and dividing their

marital estate, is affirmed.

CYNTHIA WESTCOTT RICE, P.J.,

MARY JANE TRAPP, J.,

concur.

r
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This matter came on for hearing before the

Court on a Tdotion to exclude aeeeta of the Moser Family

Limited Partnershig (MT'LP) from distribution as gart of

the marital estate in the abover-captioned matter. The

Nlotion was filed by eounsel for Hnsband, .attorney Robert

3. Baoloni. Wife was represented by Attorney ltandal A.

Lowry and Attorney Kenneth L. pi,baort.

Sewera2 hearings were held on Husband-^s Motion

to exalnde. The Court heard the testimorty of experts

appearing for both Husband and Wife. Teatimony was also

heard Cront the parties. 5Ai:bita were o€fexe6 and•

accepted and written memoranda reguested and received

from Counsel for the parties.
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The evidence Pregleuted indicated in the Sumxr

of 1996, Akron Attorney ^Tohn. Rasniok met with, Huabatlsi and

W;ife to diseues- their need., €or eata.te- arA tax pTanning.

Varions doaumenta were aubsequentdy prepared by Attnrriqy

Rasuick creating an rrveral3. 4stata pian for the Moeer

family. The estate p24n" wag pre}zYYesd- iX& an. effort to-

m4aimize tax coirssquezrces UPon death a# the partiea and

the necessary docump,7tg were prepared in mid and late

199f. The - Mi'.LiP was one Part of the 3xasea fami.].y estate

p3.an.

TFiere is ao queetion that the documents

pxepareti by coimsel, signed by the pai-ta.es; and

o,b'"qubn.tiy fileci did, in fact, gtGperiy eigtabiigh a

family limitecY partrterrsYsip. rrhen the flZ'L$ was

estahlished,in late 1996 , Husband and wife each became

owners of fifty •peftsnt {5tfU of the prirtaershig ahsres.

HiXm}a^ ^ W3fe osexe., ttae^toace, equai paxtae".

once established, the MFLP made Husband the

general partner and Wife was a limited.partxier. As a

gcneral pertnerr, Humband's gocqers were Iimihl^s^`_ H^ was

agenera7. pattner "€or life, " could do what 'He wished

wit8 the ME'1,P asaets, pay hi,tnself whenever he elected to

do so, even retroaativelx. Tn faat,. he could, at hie

m.. ellntinatg Wife 8s a limited partner.

4
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There is an agreement that any of the

partnersh.ip shares currently oianed by thei .pa,rtias (the

partieal percentage ©f tiie- MPLEI3. are- assets a£ the

marriage. Given that both Husband and Wife held fifty

percent {504) of the partuerohip shases at the time of

creatiori, the questiGn be.faxe t?& Court ia how many

lshares, if any, of the MFI',P were txansferred to the minor

Ohildren between the qreati.411 of the gartnsrshig and the

filing of the pbove-captioned case_

rhe lega3, activity invaived with the

impiementation oi` the Moser family estate plati and, in

particular, attempts to fund the SdFi,P and attempts to

t,ransfer shares of the MFLP to the Masar 's mitxor children

have YreeYr coxff3dara}s2s and' ongoing sinae the SSSS

creation. Attempts to track the P1PI.p tranactioriS,

however, take one through a confusing paper maze of

,nnesi.gzxed iegal dnrwmente, inartfu3ly etra3on doeumants or

doeuments incorrectly prepared, as well as iznproper de®ds

of transfer, along with atteWts ta transfer property not

gwtaad by thmr @axties. A$ "amples:

+Gsft returns, which reflected gifts as of
December 31, 1995, which were not migned until
2000;

*DFemoranda of Gifts prepared for Wife's
signature, but never presented or signed by
Wife;

*Mzmoranda o# Gifts to Wife or chixdken with
no evid®xiep pS deZavasy;

3
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*ASsets sy;gpp8edly gifted to- the IoIFLF, but
listed by Husband on his personal financial
64tate0tet4it9i

*'8und's received by Fiusband in a persaztai
cagacity and.far personal benefit from asffiets
he claamed to have no gexsonal 4v=erskig o€F

+'DoR+=e±=±-g aheswUtg thowaxids of Bollazrs being
loaned back and forth. between entities 3'se.trisxg
cYiiferent ocmerehipa with in.terest being
charg.ed at the whiat of FIusbaMd;

kHUSbandts attemgt . to transfer Rootstown
Storage praperGy intis TAS M%P, although
Hus'band did not have aa ownership in.tarest;

• ^. .
*Transferring the marital residence #.tito ttic
NFLp and then transferring the marithl,
resider[ce Qtit of the NFbF+;

*flates of alleged real estate gifts as
x•eparted on gift tax. r_atuana, ,cMch- da aot
match deed daCeg;

*Nxhib.i.ts indicated as attached. eo tax
returns, but which were not attached;

Rproperty transferred into T2M MPS,A after tha
f#2ing of the action for -d,ivorce -axul in
diaregard of a xestraining Order, etc.

ACcorddtngYy, after full co.zlsideration of all

the evidenqe tfnd all re],evant facts and circumstances,

the Coux't malces the fol3owing fi.ndings of fact:

1,,. The. part3ea weae maa-ried orr October II,

z9ap. There were two children born issue of the

marriage, Joshua and sharmon.

2. fiarly in 1996, the partiea aeheduled a

meeting with tTotut ILaai2ick, an P,k.ron area Attorney, for

the purpose of estate planning.

4
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Daring these ametiays with Jo'bn R.aaniek,

varicffts estate •plann#z1g teahniq,es nere discuased,

i.neIuding ro^lls, revoeab2e marital dednction rrusts, and

fami.Iy limited &artae^#ps.

4. Aa of
Nay 2i, 1995, John Rasr;iclc had

drer€ted a aet of d0CuflMta entitled "^The rLState plan of

$arbe3Ca Lpri idaser, I r whYcb ineZuded a revoL-able marital

deduction Czuet, a new Last Will and Tastament, a durable

general PQwer of Attorney, and a durable gower of

Attorney for health care. Similar c8,ocu+nenta wfeze

prepared for Ausb.and. T3sese docsVaaT" were sigxxed in

Jota't itagniCk'B. o€ffce. rnr May 21, I996', aiong WitYt

Assigmaants, which assigned to each of the partiea'

revoC3ble tzv8ts all of the tangible items of pereonal

property presently ownad by them or therea£ter aequiree4

(See Plaineiff's 5xhihit 925.

Cscretsry from his office were

docusments.

Jolm Rasnick and a

the witneases to those

5, jpppmximately aix mCaaths later JO'hn Raanick

$ra4t8fl fF VerxtYtE[rffi!'t.̀eP a9reemnt for the MFLP. During the

intervening eix-month period. Wife had no furLher ihput

into the drafting or tEx" 4f the MMP. Hustsand talked

]wy te2ephona with Johu Rasniok and Attorney Rasni.ck alsp

worked vrith tkircl-partY aeeoMtanes.

s

i
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The initial partners who execu^esl ther' paxtuership

agreement on December 11, 1996, arere:

a. Te.rrlr, as Trustee cf his revoeerble trust,
as Genaral Partner;

b. 'sarbffira, as Trnatee df her revoeabie
trust,,as Limited Partner;

C. 8arbaraj as Ciistodixn for Shannon ewser,
as Limited Partner;

d. Harbara, as Custodian fo'r Joshua Moser,
Lieaited Partner.

as

S. Prior to the time that isife sign.ed. tb.e'

M'SP, st;s ktaul a full oppoztnat:[tg to read the deeument amk

to ask aiiy cyitestions regarc2frig the docume.nt.

7. T4hen Wife signeti the MPLP Agreement on

December 91, 1996, she uaiderstood that $he a.CU3 Husband

would be two e4ual partners (the ehildren would become

partnezw 6uly upon the deat8 of their pa.rents). Tt was

also her underatanding that she and her Husband would

{ iiave 'control of the asaets until dBath.

8.. C4'k€6 tinder9toOd the MiaBP zieSdffd to be

funded as did the various revocable marital deduation.

trusts, which had been established.

9. The evidenft eMnrrs. that- neaithes S43£e nur

7{u9rband gifted to either Shafur,on Moser or Joshua Moser

apy inter v,iyps interrQst in the MFLP an Deaamber 31,

1996, 3ior on January 1. 1997, aa repoYted on the Paderal

Gift Tax Retv.rna in April cif 2400.

6
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10. The Court find9 that the valuation,

allegedly the basis of the determination of the

gercantage of partszersYrYg interesta conveyed aa gifts as

o# December 31, 1996, and ,Tanuary 1, 1997, and as

reported on the Pederal Gift Tax Returns fi.ied in April

af Zowr was not actually performed nnti7: April of 1997

tDefendanh's ExhSbit H-1, testimony of Lea SmeachJ.

11. The Tsrracove property, reported on the

bpo7Cs of the MFLP on. i)eCmmber 31 r 1946, agd fnclricled. in

the valcxation aira1ys#e in april, 2997, was not conveyed

to the MFLP until IDecember 31, 1997 (Flaintiff's Exhibit

16).

12. The Couxt fi.rx9s that the fifty percent

(50M3' pax'tnersliip interest of Husband In the Rootstoown

Storage Partnership was never convey$.d to the MFLP.

There i$ no assignment or other document, which would

t1^arts-Psr or conv®y the interest. stf1Y, tax returns

reported the MFLP as the partner instead o# iiusband,

tiusbamt, however, still listed Rootatown Storage as an

ase9C an 1gi8 Oersonal f$afancial statements (QlafBtiff's

$kT2b-its 5, 47, 48, 45, 50, B$). Se continued to sign

slocuatents, inaluding .twik plortgage papers, stating he was

a partner in that entity (plainti.ff's Exhibit 851.

7
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He continued to receive distributions of rofit8 from t120-

sale o:E t0^ ; o Terry Mvee't1 and TRft^ved a

Zxhibit 63B, check register of Rootstown Serviae,

$55,864 dietributiorr personaily 3n 2000 {Plain,tiff'

testieiozmy of Terry p3osar}.

mber 3a. 3;ff9?', .7ahu Ita67sfak

forwarded to Husband at his business P.O. 8ox address

N(emordndvvi 4f {3ift Letters, iacZuding a Memorandum of

gift evidencing a gift of limited gartn,erehaV. =its equa.l

to ava'I.ue af $9, 980 by fiusbffird to Wife as custodian for

Joshua and a gift in the same am433nt by Husband to Wife

as custodian for Sbannon. There were also Meraorandum of

Gift Letters for wife to sicgn tre.ns£erring the same

dclfar amount .ot vnits from Wif-e to wife as custa3.ian for

Joshua and Shantno3l.

14. The CPUrt fiiids Iiusban8. si4ned the two

8idmorandum of Gift Lettezs prepared for his signature on

December 21, 1997 (Defendant's Extlibit K). HoweV'er, the

evidence shows that Wife did not see or sign the

Memarandum of Gift 74ttere fznm John Rasniclt. knstead, a

new i4emorandum of Gift was prepared and signed by Husband

on December 31, 1997, ccuiveyiqg from Husband to wifeis

revoca3>le marital deduotion truat unita equaling $9,9oc3

in value as of that date. The tdexnbranda ot Gifts signed

by Flusbesn3 on I7ccember 31, 1997, were ox3 their face

immediate G(mveyances and were not delayed until death.

a
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They were effective ag Dt DOCember 31, 1997_ T1iey were

deli.vered to Attczneq RaS;i3ck for hi.-a files and were

piblialail€ ita th.e lse+seeeaion of Iiusband as general partner.

15. FFhile there was no evir7QSkce relating to

the. intent of the convejanca of a portion of idusbarid'a

z.nterest in the i(MF td wi:fs's revoealo-ler trust, the

eTerts testrfied It was good esstate planning to fund the

Wife's marita], deduction tzust before i.ifetime

-canveya.nc0s to • the cIti7:dren. Th%e was dorie more: '8irectly

when the persdnal Yesidence and the sanfoxd " shop «

pxoperty were conveyed out of the MFLP into Wife's

revocable trust vn diffexent datea 1.n.the year 2000:

2d. Ae of anar"bar 31, 2997, when Husband

signeei the- Memoranda of GiEtffi to each of the children and

to Wife's revoaable trust, various assets had been

convEygd into tiie •MFLP; including;

*The.'i'esraco.ve development property
*Tmo parcels of properby owned by Rootatown

Storage .
*T6.ct reaidetiCt' t9f. the, parti.es• (the 8arxford
Road

p*TTze shagrproperty^used by Moser Construction
, Co.

*The Florida condo owned by .3F4T
*I3tmerona lots titled in the name of J=
*Several lots owned by Terry Moser

individually

Deeds conveying these propertie8 into the MFLP

were prepared by Johti Rasnick. Attorney laasnick's files

had cop4ea' ot the deed's he pzepared arnd prior deeds

identi#ying each of the prop@rtiee being conveyed.

9
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3_9. ria coutemporaneoua appraisal of assets

tr.ansferred into the NtHi,& on Aeccamber 31, 1997, aaa mat3e.

Uoweper, based upoll- uelues expressea3 in Husband's

f+Id&=ial stateaients twith the same discount perceiztage

used by i,ea Smeach i%, his analysis), Mike Zeleznik

oal.culated that bbe actual number of units: oon=reyad b.y.

Husband to the chhilftxezt and to Wife's revocable trust by

r*A,gon of the Necaoranda of Gifts signed by Husband on

•Deccmbc+x' 31;. 1.997„ was equ&l to a 1.6 percent l1.6141•

intereet in the M3.P.

IS. grior to the execat-ion of the Nfttmanc}a o€

Gifts, the MFLP was owned equally by wife and Hu4band as

equal fj.fCy percent {50t} partneas. M:Lke Zelezni.k

testified that if the C©uxt txruld find that the Memoraauia

of Gifts executed by Husband on December 31, 1997, were,

in fact, valid gifts, there would be a slight ohange in

owaersh.4.p.

AZthough various partnership tax retux'ns were

filed which; showwed different percentages, there is no

evideuce Wife saw those tax returns until shartTy before

tiae divosce Eiling- Nothing showa she ever participated

in ttmir greparation. or signed the xaturns. Varirnas X-1

forms were also preserAted'hy Kusband. Again, theYe 1$no

evi.tience Wife actually saw or received the foxms until

sliortl.y before the divorce filizsg.

10
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The parties' personal tax returns refarred to a K-I form,

but no copy was •attsclsed. The persional tax returns,

w'l3i-eFi Igife did see. arie dign; refleeted that the• parties

owaed an interest in the IKBLF, but did not show any

percentage of ownership. Without the MFLP returns or the

IC 1. fatm, i4ife wotild have k,een unable to determine the

peraezsta9$ af income claimed from the MPLP oa the

perSobal returns of the parties.

19. On January 1, 2000, Husband 'executecl

tdemesganda of Gitte to wife as custodiaan for Joshua and

ShanIIOYi for their one-2ialf interest irr ths ,1M

partnership. There is no evidence of delivery of these

LNettoranda of W.fts to Wife as eustodian of the children

aor- tv the• clri:kdren- themeelves- or aaf their acaaptanoe c3f

such a gifc. While the Memorandum of Gift document

conveys a twenty-five percent {254) interest to each of

thra. ciii3.dreti, the aatual conduct of khe $usband with

respect to thia alleged gift za inconsistPnt with the

intent stated in the Memorandum of Gift or even in the

Gift Tax 'R.eturns. Each document reflects an ownership

intexest in the childrea_ However, the income ta:c

returns and the internal accounCing recorcl's ref'Yect that

one hun.t5sd percent (100%) of the .IMT Partn$rship was

owct,ad by, contrQlled]3y. ztnd eVentual],y sold by the MFLP.

xi
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There ia no evidence that the oae-half interest in the

31IT 1?aztnership, •aliegediy gifte+2 to the chiZdren., waa

ever conveyed into the MP.

Tha MFLP bought the remaining interest in the

3n gartnership from 43era3:d FSoore in 3une of 2000, with

fundv borxower; fram ltootstcwn Storage. The MFLP is the

eqaitable owner of this one-half interest of the .TA4T

Partnership.

20. Clover Points Land Developuentr Ltd..,

E.ootstown Inc3uatzi.aZ Park. LIC, Sandy taCe Properties,

LLC, Clover Pointe iz, and Clov®r Pointe III are all

partnerships of which TH5 r3gLP was an initial partner.

The evidence ahowa these gartnershipe were formed for the

gurpose- ot using. Husband's personal develapment expertise

(along with ehe expertise of the other princiZial

gartnf^r$) in prflmqting rleveXoptttents. These partnerships

were formed using marital funds (usually in the form of

loanB fzoat Ftcrser Cbnse'rutt1e3& Ce^. ) and pervvna2ly

guaranteed loans. In aFiarp contrast to the substantial

aontributions of marital labor, funds, and pledged

asseta, the contributions of the MFLp to these ventures

were- msrrimaf at best (-$50E)- Ceslr}. Clover Pointe II and

Clover Pointe III were formed with the MP7.,P as a partner

afteT the filing of this divoree and after a Restraining

Order had been iseued_

xa
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CQLICr.iT8IOb7s oB I,Aw

1. 7he essential e3.emetlts o€ a valid inter

vi.vrsffi gifC are• 41 ark istemtiort orr thier part of the

donor to trabsfer the title and right of possession of

tlta paxticular proparty to the tlonee thera and thexeF

and (b) in 8wrsuauce of such 3.ntentiour a.deliaety by

the dm-€sr t6 the d.oxxee of the subject matter of the

gift to the extent practicable or possible, considering

itS nature, with relinquishment of osmerahip, dom3,nion

and control ovsx it. Eo]lcs v_ Toledo Ttust Co.

E1935}, 43a Ohio St. Yt, syllabus I.

2. There was no valid inter vivos gift by

Wife of her initial fifty pereeat (50&) ownership

tuterest in tt:e MFI.P^ she- had no fntestt of cE,rr.veying

her ownezahip in that entity prior tc, her death. She

did not make a delivery of her ownership In.terest in

the farm of delivery of an assi.gtvnent document to the

clanAra3. partner. zxcepe to the extent whi4`Pr she

allawed her sg,ousa to manage the business affaira, she

did not reJ.inguish owneYshiQ, dominion and control ovex

her partnership intereata to her ahilr3.ren nor is there

any o-vidancae that the children or Wife oxz behalf of the

ohildren accepted any purported gift by Wife to the

children. Therefore, as to Wife, the Court oonaiudes

that none of the elements o; a 3ift have beeu

established by ev-eg a grepond.erancC of the evidence.

14
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3. With respect to the i.nitial fifty percent

t5ogy interest of 8usband in the MMP, t^he Court

avacftudes that' there is no evidence of a gift in either

13ecceniher of 1996 or January of 1997. Flpwever, there is

seme evidence of an intent to make an inter vivos.gift

hy. Hxsband te~ Wi€e ae• ttistod2arr for O'oshaa, Wife as

custodian for Shannon, and Wife as trustee of hex

revocable trust. The intent to make an Srrunediate gift

is rxpreesed Aa the written A9etroranda of Gi fts signed

an Decembtr 31, 1997. 'phose Memranda of Gifts were

d'eTivexed to the Attorney and m&intain.ed by the general

partner. There is no evidence that the Attorney

d.alivered these Memoran.dA of G3.Ete to Wife eyr the

chikdren nor ts there anY evtd'ealce of a delivery of the

Memorandum of Gift Letters direct],y to Wife as

custodian for the children or to the childrei2

t'hetngelves. Finally, as set forth in the fi,ndings of

fact, there ia no evi3ence Husband has relinquished

dominion or control over his Qstn.erahig interest in the

MFLB or that he was acting consiatent with hol,ding

those assets in a€iduciary capacity. Ttierefore, the

Court Cone]:ud'es that the Memorandum of Gift documents

signed by Husband were also not effective as an inter

vivos gift to the children of aF, interest in the MFLP.

f

is
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4. if Husband intended to maIce an inter

vivos gi€t to the ohildren of his fifty percent (50;)

rnet.ereat in the JMT Partnership essenEial eSements of a

comgleted gift are lacking_ The Memorandum of Gift

documants executed to avoemq3ieh this €tusction were

iiever daliroered to or accepted by the children or their

custodian. Further, the unexplained treatment of this

partnership .and the underlying assets as an asset of

the MFLp, when the doauments ret2ect a direct giPt to

the chiidren, undeYmi.n4a both the element of donative

intent and the relinquisHment of control and dominion

by the donor.

5. The Court ha.s jurisdiction over the 34FT,P

and 3ts partnere and the court may exercise ite

Juriadictiort to order the general partner to eRercise

his tiiscretion to modify or terminate the partnership

agx'66msnt as neassear5r to effactuata a. fair and

eqdita}Sle property division in this Case. AcCordingYy,

Husband.'s Motion to exc2ud0 the s3sets of the MFLP is

not well-taken and the Motion ie hereby AENIEn.

Finally, this is a Court of equity. The

Court has a responsibility to fashion a division of the

marital estate, which is fair and equitable to both

3€ugbaxid and 3Vife. It is a resgonsi.bility taken

aeriouslSr.

16
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To granG Iiuebarcd'8 Motion and to exclude the assets of

the 3+1FLP fram tM marital estate would do ma,nifest

iti9,astiec to- tQife. Et mmric} deny Wtfa any }onefit from

more tha.n oae-.half of all the assets accsunulatc$ during

the marri.agf. It tsgu3.d pasmit Hnsband, howevarr, to use

atid @ttlogr tho- tSd#tdfiCtof all the8e. as$ets thgottg$tai3t

his life. The Court cannot imagine a more inequitable

result,

IT IS SO ORr,ERUn.

amDm y . HA
COURT OF C N PLHJIS
Dqi9^SSTSC Ri~S IONS DIVISIOBF

R. Lowry, Esq.
IC. Gihson, Esq.
R. PaolOni, ESq.
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F-ILED

COURTO CflMA+lONPLEAS

IN TBE COIIRT OF COMMON PLBAS• UNDA K. FANKHAUSER, CEERK
DOMESTIC RELATIONS DIViSION PC1RfARECOUNTy pH(p

RAVENNA, OffiO

STATE OF OHIO ) .
)• SS CASE NO.. 2003 DR 00036

PORTAGE COUNTY) . • .

- o0d -

BARBARA MOSER, )
) .

PLAINTIFF, ))

vs. . )
)

TERRANCE L. MOSER, ) .
)

DLFENDANT. . )

-000- •

JUDGIVffiNT ENTRY

The above-captioned matter came on for hearing on September 19, 2005,

and concluded on September 23, 2005, on the Complaint of the Plaintiff and the.

evidence. The Plaintiff, hereinafter referred to as Wife, was present and

represented by Attorney Randal A. Lowry and Attorney Kenneth L. Gibson, and

the Defendant, hereinafter referred to as Husband, was present and represented by

Attorney Robert J. Paoloni.

The Court found that the parties had been legal residents of the State of

Ohio for more than six months and the Covnty of Portage for more than ninety

days prior to the filing of the Complaint and that this Court, therefore, has

jurisdiction over the partiei and this action.

APR 2 g 2006
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The Court finds that the parties were married on the 11'h day of October,

1980, and that two children, Shannon, d.o.b. 1/20/86 atid Joshua, d.o:b. 4122/87,

were bom as-issue of said marriage and are both eniancipated.

- The Court further finds that the Wife alleges that the parties are

incompatible. Evidence of said incompatibility was presented to the Court and

was not denied by Husband and, by reason thereof; the parties sre entitled to a

Decree of Divo,rce. -

It is, therefore, ORDERED, AD7UDGED and DECREED, herein by the

Court, that the marriage contract heretofore existing between BARBARA

MOSER, Wife, and TERRANCE L. MOSER, Husband, be and the same is

hereby DTSSOLVED, VACATED AND HII.D FOR NAUGHT, and both parties •

are hereby released from the obligations of said marriage, except as hereinafter set

forth.

This is a marriage of 26 years, during which time two children were bom

to the parties. Wife is a well-educated woman and holds a Bachelor of Science

degree from Miami University and a IvIaster's degree from Kent State University.

Nevertheless, it was she who put her career on hold so that she might raise the

children of the marriage. Husband established the Moser Construction Company

with real estate development projects representing a major aspect of the

company's many construction activities.
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Wife partici.pated in the operation of that business whjle raising the children and

she helped-make the construction company.successfjil. Theparties=enjoyed a far-

better-than-average living style and Iiusband's income, as shown from tax.returns

for 2001 through 2003, averaged'close tc $300,000 per annum. ,

Considering the neeessary living expenses of both the Husliand and Wife,

as submitted 'ni Court filings, and considering the Husband's ability to pay,•and

the life-style enjoyed by the couple during the marriage, along with alI the other

factors enumerated in O.R.C. Section 3105.18, it is fiirther ORDERED,

ADJUDGED and DECREED that Husband shall pay, as spousal support, the sum

of Six Thousand Five Hundred DoIlars ($6,500) g month for One Hundred Eight

(108) consecutive mbnths or until Wife shall remarry or die.

The Court finds that Husband has paid to Wifa for spousal support during

the pendency of this action the sum of $165,383. Accordingly, Husband is given

credit for twenty (25) months of spousal support payments, leaving a rem i n?ng

payment obligation of eighty-three (83) months.

Said payments shall be made to Wife by an attachment on an income

source or bank account through the Child Support Enforcement Agency and Two

Percent (2%) processing charge shall be added. The Husband is responsible for

direct payments to CSEA, plus the processing charge, until such time as the

attachment on the income source or bank account becomes effective.

3
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It is ordered that the Court retains jurisdiction under R.C. 3105.18 (B)(1)

to modify the amount of support to b-e paid.and to modify the tenns of support to .

be paid and the length of sapport to be paid as provided under RC: 3105.18. (F) if -

there has been a change in the circnmstances of the parkies, including, but not •

limited to any increase or involuntary decrease in the pariies' wages, salaries,

bonuses, living or medical expenses.•The Court also ratains jurisdiction puisuant

to a bankruptcy set forth as'follows: Pursuant to statute and equitable principles;

the Court has divided the parties' marital assets, including pension and retirement

rights, ordered the payment of the parties' debts, and awarded spousal support.

The purpose of this decision is to fairly and equitably allocate assets,

income, and debts based on the statutory considerations set forth above so that

each party is supported based on the parties' earning abilities and other statutory

considerations.

If, for any reason, a party does not receive the assets awarded, particularly

the payment of the allocated promissory notes or 4 for any reason, any assets

assigned by this decision should be given banlauptcyrelief the Court retains

'jurisdiction to establish or modify the amount of spousal support, to extend the

term of spousal support, or to make any reasonable and necessary award or Oider '

to make the other party financially whole, except that the Court may`not modi#'y

an award of division of property.
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This Order.shaB take precedence over any other Order herefn- •

EACH PARTY TO THLS SUPPORT ORDER MUST NOTrFY THE ..

CHILD SUPPURT ENFURCEMENT AGENCY IN WRIT'ING OFHIS OR

HER CURRENT i!'It1II.ING ADDRESS, CURRENT RESIDENCE

ADDRESS, CURRENT RESIDENCE TELEPHONE NU141BER, CURRENT

DRIVER'S LICENSE NUMBER, AND OF ANY.CHANGES IN THAT-

71VFORMATION. EACH PARTY MUST NOTIFY THE CSEA OF ALL

CHANGES UNTIL FURTHER NOTICE FROM THE COURT. IF YOU

ARE THE OBLIGOR UNDER A CHILD SUPPORT ORDER AND YOU

FAIL TO MAKE THE REQUIRED NOTMCATIONS, YOU MAY BE

FINED UP TO $50 FOR A FIRST OFFENSE, $100 FOR A SECOND

OFFENSE, AND $500 FOR EACH SUBSEQUENT OFFENSE.

IF YOU ARE AN OBLIGOR OR OBLIGEE UNDER ANY SUPPORT

ORDER AND YOU WILLFI3LLY FAIL TO MAKE THE REQUIRED

NOTIFICATIONS, YOU MAY BE FOUND IN CONTEMPT OF COURT

AND SUBJECTED TO FIlVES UP TO $1,000 AND IIVIDRISONMENT FOR

NOT MORE THAN 90 DAYS.

IF YOU ARE AN OBLIGORAND YOU FAIL TO MAKE THE

REQUII2ED NOTIFICATIONS, YOU MAY NOT RECEIVE NOTICE OF

THE FOLLOWING ENFORCEMENT ACTIONS AGAINST YOU:

5
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IIVIPOSITION OF LIENS AGAINST YOUR PROPERTY; LOSS OF YOUR

PItOFESSIONAL -OR OCCUPATIONAL LI.CENSE, DRYYER'SLICEPiSE,

OR RECREATIONAL LICENSE; WITHHULDIIVG FROM YOUR

INCOME; ACCESS RESTRICTION-AND.DEDUCTIUNFROMYOUR

ACCOUNTS IN FINANGZAL INSTITpTIONS; AND ANY OTHER

ACTION PERNIITTED BY LAW TO OBTAIN MONEY FROM YOU TO

SATISFY YOUR SUPPORT OBLIGATION..

A willful failute to comply with Orders regarding employment or income

source status or support termination is contempt of Court and will be punished

-according to law, as may disobedience to any other Order of this Court.

The Court finds that the parties have agreed and stipulated to the following

items:

1. Each party will keep the furniture, jewelryand wines currently in their

possession and all such items are considered of equal value.

2. The assets of Foamtech, Inc., including items o€equipment identified on

the Rosen & Associates' appraisal under Items 103-130, are to be sold and the

proceeds are to be used to pay the debts of Foamtech, Inc., including reasonable

costs of sale paid to unrelated parties. (The Court notes that although the parties .

agreed to split any remaining balance, the Court has awarded Foamtech, Inc., to

Husband as part of Moser Construction Company.)

6
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3. The personal residence of the parties shaII be listed:^ar sale with a

broker designated by Wife.

. 4: Wifp has received a distribution of $100,000 as an advance `on tlie

property division,'whichis currently a lien on'the property.

The foIlowing information was submitted to the Court regarding the items

left at issue: . . .

Two equipntent appraisal reports were submitted to the-.Court. Testimony

regarding the reports was taken during trial; The testimony and report of Joseph

Santora of Irontrax was offered by Coimsel for Husband and the testimony and

report of Sharon Parker of Rosen & Company was submitted by Counsel for

Wife. The Rosen & Company appraisal found the equipment to have a fair

market value of $1,235,995 (equipment), plus five vehicles with a fairmarket

value of $36,000, plus office equipment with a fair market value of $16,500, for a

total of $1,288,495. Ms. Parker testified that the five vehicles had probably

dintinished in value 10 percent since the time of the appraisal, making the fair

market value of the vetricles $32,400, for a total of $1,284,895.

The Irontrax appraisat found the fair market value of the equipment to be

$1,024,050. The Irontrax appraisal did not include certain equipment which

Rosen & Company appraised at $51,450. The.Irontrax appraisal also failed to

inolude certain newly-acquired equipment.

7
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..The appraisal was also based on the equipment being sold within 45 - 180 days.

The testtmony of Mir. Santora.was that the-appraisal would be higher if a longer

period of time was allowed.for a sale to take place: The Court notsitha.t no sal6-is

contemplated in the above-captioned-aase:

The Court aolmowledges that the Irontrax appraisal was done at a time

closer to trial, but finds that the Rosen & Company appraisal more accurately

reflects the value of the Moser Construbtion equipment and finds that equipment

value to be $1,284,895.

The Court next turns to the fair market value of the Moser Construction,

Company. A full business appraisal was submitted by Robert Turner oii behalf of

the Husband and an abbreviated business appraisal was submitted by Michael

Zeleznik on behalf of Wife. Both experts treated Moser Construotion Company;

Moser Contractors, LLC.; Foamtech, Inc.; and Rootstown Service as a single

consolidated entity for valuation.

Mr. Zeleznik values the Moser Construction Company entities at

$1,474,000. Wife argues that is a conservative figure and suggests the true value

of Moser Construction Company is $1,639,000.

Mr. 'Iumer, on behalf of Husband, values the Moser Construction

Company entities at $949,773. W. Turner then adjusts the value of the Moser

entities by 15°/p due to a possible lack of marketability.

8
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His adjusted value for the Moser entities is $807,307. The Court finds, however,

the adjustment inappropriate in this case since no sale is coritemplated.

The Court also notes that Mt. Tumer uses a fixed asset figure of

$1,000,000 as provided by Irontrax. The Court, however, founil the fxecl asset

figure to be $1,284,895 as provided by Rosen & Company. Accordingly, the sum

of $284,895 should be added to Mr.llurner's value of the entities and the Couit;

therefore, finds Mr. 'Iumer's appraisal of Moser Construction Company is

$1,234,668 or $239,3321ess than the Zeleznik appraisal after an adjustment by the

Court.

After a full review of both appraisals aud since the Court is unable to

substitute its own judgment, the Court finds the appraisal of the Moser '

Construction Companyentities as submitted by W. Zeleznik of $1,474,000 to be

more reflective of the true value and should be adopted as the value of the Moser

Constraction Company entities.

In the Court's Findings of Fact and Conclusions of Law dated December

30, 2004, the Court determined that all the assets and liabilities of the Moser

Family Limited Partnership (MFLP) were marital assets subject to equitable

division.

The MFLP contains numerous business entities.

9
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These entities include a 50% ownership interest in Rootstown Storage; Glover •

Pointe Land Development, Ltd.; Clover Pointe II, Ltd.; Clover Pointe Ht'; Ltd.; and

Rootstown, Industrial Park, LLC. With the exc^ption of Rootstown Storage,.the

listed assets are^mited liability companies. Rootstown Storage is a partnership

between Husband and Husband's father, Robert Moser, witli each having a 50%

ownership. The MFLP is a 50% owner of the other listed entities with the

exception of Terracove real estate development.. .

The Court finds that the real estate development known as Terracove is the

marketing name of the real estate being developed, which is solely owned by the

MFLP. The Court finds that fourteen of the original lots• within the development

remain to be sold and that all nine of the commercial lots remain to be sold. The

Court further finds that the fourteen residential lots and the nine commercial lots

have an aggregate value of $756,193, according to Mr. Tamer, less a debt owed to

the Portage Community Bank of $320,250, for a net value of $435,943.

The Court further finds that Rootstown Storage owns mini storage

facifities, commercial rentals, and office rentals. It is a partnership and the MFLP

owns 50% of Rootstown Storage, while the other 50%.is owned by Husband's

father, Robert Moser. The Court finds the value of Rootstown Storage is

$1,266,060 of which $633,030 is an asset of the MFLP.

10
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The Cpurt furtb.er finds that Clover Pointe Land Devolopment, Ltd., is the

100 percent owner of Sandy Lake Proper•Eies, LLC: ClonerPointe Land

: Development, Ltd., is owned 50% by the. MFLP arid 50% by Prominence Hdmes.,.

Inc: The Court fiuther finds that Clover Pointe Land Development, Ltd:, is valued

at $988,398, of which $494,199 is an asset of the MFLP.

The Court fuither"finds "that Clover Pointe II, Ltd., is a residentiai

development known as Harp's Mill in Medina, Ohio. The company is owned 50%

by the MFLP and 50% by KM Land, LLC. The Court further finds that Clover

Pointe II, Ltd., has a negative value of ($106,232)'of which 50% or ($53,116) is the

responsibility of the MFLP.

The Court fiaxther finds that Cover Pointe IIi, Ltd., owns an office/industriat

condominium facility on Route 18 in Medina; Ohio. Development has been

difficult and more expensive than anticipated. The company is owned 50%by the -

MFLP and 50% by KM Land, I.LC. The Court finds that Clover Pointe IIl, Ltd.,

has a negative value of ($793,993) and that 50% or ($396,997) is the responsibility

of the MRLP.

The Court fiirther finds that Rootstown. Industrial Park, LLC., is a 153-acre

land parcel in Rootstown, Ohio. The project has been available for sale sinoe

January, 2001, but has not been sold.

11
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The Court finds that Rootstown ludustrial Park, LLC:, has a negative value of

($49,348). ofwhich 50% or ($24,674) is the responsibility of the MFI P. The

remaining.50% is the responsibility ofthe Bennet family. -

The Court SBds that.the expert for the Wife valued the ownership interest

of Barbara and Terry Moser in the MFLP to be $1,090,000, excluding partnership

investments and LLC's. (See Plainttff's Bxhibit No. 7)

The Court fiuther f nde that the. expert for the Wife sepatately valued

Rootstown Industrial Park and found the interest of Barbara and Terry Moser to be

$505,000 and separately valued Rootstown Storage and found the interest of

Barbara and Terry Moser to be $608,000. (See Plaintiffs Bxhibits No. 2& 3)

The Court fiuther finds that the expert for the Wife found that the total interest of

Barbara and Terry Moser in the entities making up the MFLP to be $2,203,000.

The Court further finds that the expert for Husband finds that the interest of

Barbara and Terry Moser in the MFLP to be $1,507,663. Husband's expert then

uses a 15% downward adjustment for lack of marketability for a rounded MFLP

value of $ 1,282,000. The Court finds the downward 15% adjustment inapplicable

and inequitable.

The Court acknowledges there is a well-accepted business rationale for

using a lack of marketability adjustment. The Court, however, finds-the

marketability reduction in the above-cagtioned case inequitable.

12
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As an-example, the MFLP has $674,242 in notes receivable. They should be paid

in fnll andare allocated accordingly. Howevez, IVIf:1'uiner adjusts these notes by, ,

15%, reducing the vaIue by $101y 182-:- This represeAts a-subsfantial.undivided •

equity and a windfall to one of the parties. Accordiingly, the Courtdecli.nes to use

the marketabilf.ty adjustment.

The parties agreed to use the appraisal services of Mr. John Emig andMr.

Emig appraised a warehouse for $95,000, a lot associated with the marital

residence for $45,000, and the m.arital residence at $225,000.

The Court finds that the marital residence was sold for a gross sum of

$208,000. From that sum, $100,000 was used to pay a second mortgage at the

Portage Community Bank, $21,162.85 to pay the first mortgage at Washington

Mutual Bank, and $16,868.98 was used to pay taxes and costs of sale. The net sum

of $69,968 was used by Wife and constitates an early distribution of her portion of

the marital estate.

The Court further finds that the $100,000 Portage Community Bank second

mortgage represents funds previously avvarded to Wife as an early distri'bution of

her portion of the marital estate.

Accordingly, Wife should be credited with an early distributive award'of

her share of the marital estate in the sum of $169,968 from the sale di the

residence.
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The Court further 5nds-that ComsotProperties, Ltd., is a company solely

owned by Husband. The real estate-in the company was appraised by John Smig.

After offsetting the debt associated with the company, the -Wife's expert valued

'Comsot Properties; Ltd., (as of June 20, 2005) at $20,000:

In addition to the real estate developments, the Court finds that the MFLP

has $674,242 worth of notes receivable du.e froin the various business entities,

including two of the LLC investments. 'Clover Pointe III owes $222,650 to the

MFLP in a note receivable; KM Land, LLC., owes $206,000 to the MFLP in a note

receivable; and Rootstown Industrial Park owes $153,380 to the MFLP in a note

receivable. These represent the three major notes witliin the MPLP.

The Court fnds that there is a Cfiase Visa credit card debt ($10,849 at the

time of trial) and said debt is found to be the responsibility of Wife.

The Court finds that each party has a checlcing account in his or her name

and each party is entitled to their own individual cheoking account.

The Court Sndfi the following assets of the marriage and also finds values

associated with each asset:

1. The marital residence located at 3898 Sanford Road, Rootstown, was an

asset of the marriage. It was sold and the net proceeds of $169,968 were awarded

to Wife as an advance of her portion of the marital estate.
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2. Husband's,residence is located af 4367• Clover Drive, Ravenna,with-a -

fai,r market value of $157,500..apd a mortgage'of $156,947, leaving maiitai equity •

of approximately $553.

3. Eleven hundred shares of Portage.Community Bank stock with a value of.

$42.59 a share and a marital equity of $46,849.

4.'A 1995 Mercedes Benz with a fair matlcet value of $16,905.

5. Two 1978 Lincoln Mark V automobiles valued at $500 each, with a total

fair market value of $1,000.

6. One fishing boat with a fair market value of $1,000.

7. One power boat with no equity.

8. Moser Construction Company profit sharing of Husband valued at

$18,404.

9. Chase IRA# 502263112815 of Wife valued at$3,317.

10. Wife's STRS pension and Wife's OPERS pension with a combined

value of $128,341.56 and a marital portion subject to equitable division of

$120,582.

11. Husband's Social Security benefit valued at $202,318 and a marital

portion subject to equitable division of $186,160.

12. Husband's life insurance cash surrender value at Westfield valued at

$11,500.
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13.. A Wachovia account valued at $18,991 (as of 7/05).

14. Bank One securities valued at $25,564.

15.. Bank One Savinga of Wife vgued-at $1;243.

16. MoserConstruction companies'(includes Moser'Construction

Company; Foamtech, Inc.; Moser Contractors, LLC.; and Rootstown Service)

valued at $1,474,000.

17. Wife's 2003,InSnity 135 Sedan valued at $14,770, minus the lien of

$2,355, for a net equity of $12,415.

18. ComsotProperties; Ltd., valued at $20,000.

19. The Moser Family Limited Partnership valued at $1,507,663, with

assets as follows:

Cash 4,143
Accounts Receivable 4,064
Note Receivable - Industrial Park 153,380
Note Receivable - Clover Pointe IIF 222,650
Note Receivable - TCM Land 206,000
Note Receivable - MaplewoodlDuda 53,100
Note Receivable - Steve King 17,401
Note Receivable - Shannon Moser 21,711
Interest in Rootstown Storage (50%) 633,030
Interest in Clover Pointe (50%) 494,199
Interest in Clover Pointe II(50%) 53,116-
Interest in Clover Pointe III (50%) 396,997
Interest in Rootstown Industrial Park 24,674
Illiquidity Discount on Investment 97,866
Terracove (100%) 756,193•
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Ravenna Lots 6,559
Other. Current Assets 308

Total Asset Value 2,000,085

Liabilities:

Accounts Payable 11,838
Notes Payable (total) 475,105
Other Current Liabilifies 5,479

Total Liabilities 492,422

EQUITY 1,507,663

20. Wife's CD (Withdrawal) of $2,650.

21. Vacant lot valued at $45,000.

22. Warehouse valued,at $95,000.

The Court finds the total value of the marital estate is $3,778,764.

It is, therefore, ORDERED, ADJUDGED and DECREED that the assets of

the mari.tal estate shall be divided as follows:

To Husband:

1. Moser Construction Company $1,474,000
2. Comsot Properties, Ltd. . 20,000
3. 4367 Clover Drive Residence 553
4. 1100 Shares of Portage CommunityBank 46,849
5. 1995 Mercedes Benz 16,905
6. Fi ĥ ing Boat 1,000
7. Power Boat -0-
8. Husband's Profit Sharing Plan 18,404
9. Husband's Westfield Life Insurance (CSV) 11,500

10. Warehouse 95,000
11. Vacant Lot 45,000
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12. Husband's SocialSecurityAcootmt 186,160
13. (2) 1978 Lincoln Mark V ($500 each) 1,000
14, All assets of MFLP not assigned to Wife ' 712,340

(MFLP value of $1,507,663, less
$795,323 to Wi€e; including the following:
Terracove assets• $435,943
B1vI Land Note 206,000
Rootstown Industrial 153,380)

Total Distribution to Husband $2,628,711

T:ess cash to Wife - 739,329

Total $1,889,382

To Wife:

1. Maritat Residence Equity • $ 169,968
2. Chase IRSS #502263112815 3,317
3. CD (Withdrawn) 2,650
4. Bank One Savings 1,243
5. Bank One Securi.ti.as 25,564
6. Wachovia Account 18,991
7. PERS/STRS 120,582
8. Terracove Assets 435,943
9. KM Land.Note Receivable 206,000

10. Rootstown Industrial Note Receivable 153,380
11. 2003 Infiniti 135 Sedau:- 12,415

Total Distribution to Wife $1,150,053

Cash to Wife to equaliz.e Property Division 739 ,329

Total $1,889,382

Accordingly, Husband shall pay to Wife the sum of $739,329 to equalize

the property division. Husband shall be permitted to pay in a luwnp sum or in a

payment plan.

18
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Should Husband elect a payment pian; the terms shall be established by the parties.

Payments may not, howevar, exdeed a 15 year period and should cat .ry an interest

It is fvrtb.er ordered that any and all Temporary Orders bf the Court shall

not merge with the final Divorce Deeree.

Each party is hereby ordered to be responsible for their own Attorney fees

and costs after forfeiture of Wife's deposit shall be paid by Husband,

TT•IS SO ORDERED.

DGE 7ERRSY L. HAYES
COURT OF COMMON PLEAS.
DOMESTIC REI.ATIONS DIVISION

cc: K. Gibson,• Esq.
R. Lowry, Esq.
R. Paoloni, Esq.

The Clerk is directed to serve upon ail parties notice of this judgment and its date
of entry upon the joutnal in accordance with Civ. R. 58(B).

_ . _^.^------ -;
: yJ

19

57A


	page 1
	page 2
	page 3
	page 4
	page 5
	page 6
	page 7
	page 8
	page 9
	page 10
	page 11
	page 12
	page 13
	page 14
	page 15
	page 16
	page 17
	page 18
	page 19
	page 20
	page 21
	page 22
	page 23
	page 24
	page 25
	page 26
	page 27
	page 28
	page 29
	page 30
	page 31
	page 32
	page 33
	page 34
	page 35
	page 36
	page 37
	page 38
	page 39
	page 40
	page 41
	page 42
	page 43
	page 44
	page 45
	page 46
	page 47
	page 48
	page 49
	page 50
	page 51
	page 52
	page 53
	page 54
	page 55
	page 56
	page 57
	page 58
	page 59
	page 60
	page 61
	page 62
	page 63
	page 64
	page 65
	page 66
	page 67
	page 68
	page 69
	page 70
	page 71
	page 72
	page 73

