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EXPLANATION OF PUBLIC AND GREAT GENERAL INTEREST

This case involves the treatment of assets owned by a partnership as marital property
subject to distribution under Ohio's statutes govemning divorce actions. Under Ohio law,
domestic relations courts responsible for distributing the parties' assets in divorce proceedings
have steadfastly respected various forms of business entities—such as corporations, partnerships,
and trusts—in making such distributions. Accordingly, Ohio courts have generally not
disregarded or invaded the business form in distributing marital assets. Rather, courts have
typically classified the parties' interests in such business entities as marital property subject to
division and have included those interests in their final distributions. Alternatively, courts have
ordered the dissolution of partnership entities and distributed assets remaining after the
partnerships affairs are satisfactorily wound up.

The trial court in this case departed from these well-established principles. The parties in
this divorce action created a family limited partnership in which the husband was the general
partner and the wife and children were limited partners. Both the tfrial and appellate courts
concluded that the parties had, in fact, created a valid limited partnership. Both courts also
acknowledged that parties had transferred property to the partnership in exchange for interests in
the partnership itself. Accordingly, the partnership, rather the individuals, became the owner of
the assets at issue herein—mostly real estate in various stages of development,

Nevertheless, the trial court, without dissolving the limited partnership, and without any
regard for the interests of the children as limited partners or for other individuals or entities
conducting business with the partnership (including those who also owned interests in certain
partnership assets), simply included the partnership's assets as marital property subject to

distribution. It then, in fact, distributed those assets to the parties individually, without



dissolving the partnership or even extinguishing the parties' interests in the partnership. Thus,
the trial court, affirmed by the Court of Appeals, simply ignored the existence of a valid family
limited partnership. It did not order a dissolution of the partnership, did not consider the
liquidity of the partnership assets distributed, and did not extinguish or alter the parties' interests
in the surviving partnership.

Not only is the Court of Appeals' decision herein contrary to well-established Ohio law,
but it also has the potential of disrupting the regular conduct of businesses statewide. If other
courts folow the decision and distribute as marital _p_rOperty partnership, or even corporate, assets
without regard to the identity of the entity that actually owns those assets, the certainty of all
business relationships will be undermined. This Court should, therefore, accept jurisdiction over
this case and reverse the decision of the Court of Appeals.

STATEMENT OF THE CASE AND THE FACTS

Barbara L. Moser (“Barb Moser”) and Terrance L. Moser (“Terry Moser™) were married
on October 11, 1980. Two children were bom of the marriage, both of whom were, at the time
of the trial court’s final judgment, over the age of eighteen. By 1996, the Mosers had
accumulated assets in excess of $2.1 million. In an effort to avoid future income, estate, and gift
liability, the Mosers jointly consulted with an estate planning attorney who recommended the
formation of a family limited partnership. Before the trial court, all witnesses agreed that family
limited partnerships (“FLPs”) are well-accepted and customary estate planning devices which
achieve estate tax savings by transferring assets into a limited partnership and then gifting
partnership interests to children to take advantage of the annual gift tax exclusion. The strategy
is to transfer potentially appreciating assets in the early years of the FLP, while one or both

parents retain control of partnership assets. The children are generally limited partners by design



s0 as to limit control over parinership assets. Any income from partnership assets attributable to
the children is taxed at the children’s lower income tax bracket. In this manner, partnership
assets are leveraged to maximize the transfer of partnership interests to the children to take
advantage of both estate and gift tax provisions and income tax bracket differentials.

On December 31, 1996, upon the advice of their attorney, the Mosers executed the Moser
Family Limited Partnership (“MFLP”) Agreement creating the MFLP as an Ohio limited
partnership under R.C. Chapter 1782. The MFLP Agreement was executed by Terry Moser as
Trustee of the Terrance L. Mos;r Trust and by Barb Moser, as Trustee of the Barbara Lyn Moser
Trust. Significantly, Barb Moser also executed the MFLP Agreement as custodian under the
Ohio Transfer To Minors Act for the two Moser children. Because of his business expertise in
managing real estate developments and to prevent the children—the ultimate beneficiaries of the
MFLP—from gaining control over the MFLP or its assets prior to termination of the MFLP,
Terry Moser was named as the general partner with full and exclusive authority over partnership
management and operations. Barb Moser and the children were named as limited partners. The
initial term of the MFLP began on the date of the agreement and ended on December 31, 2047
unless otherwise terminated as provided by law or the MFLP Agreement.

Each partner’s capital account was based on the MFLP books and records and was
initially credited with each paﬁner’s capital contributions. No “units” were assigned. Instead,

each partner’s partnership interest was to be based on the relative interests of the partners in the

'Section 16 of the MFLP Agreement addressed dissolution of the MFLP. Generally,
upon dissolution in accordance with the MFLP terms (no later than 2047), the MFLP was
required to follow a procedure for wind-up and termination of the partnership affairs.
Partnership debts and liabilities were to be discharged in accordance with the priorities provided
by law. Remaining assets would be distributed among the pariners in the ratio of their respective
partnership interests.



partnership as reflected in the partnership books and records, and no partner had "the right to
withdraw or demand the return of his or her Capital Account or capital contribution except upon
dissolution of the Partnership as provided" in the partnership agreement. (emphasis added).

As all the legal and accounting experts testified, the first step in employing the MFLP as
an estate planning vehicle is for the parents to transfer assets to the MFLP. The parents “fund”
the partnership and subsequently gift their partnership interests in the MFLP to the children to
reflect an increase in the children’s capital accounts and a corresponding decrease in the parents’
capital accounts. As the MFLP Agreement explicitly provides, each partner had a capital
account on the MFLP books and records. Fach capital account was initially credited with each
partner’s respective capital contribution, increased over time by the partner’s allocable share of
profits and capital transaction gains. Each partner’s interest was the relevant interest in
undivided partnership assets. No individual partner held any undivided interest in any particular
partnership asset. Each partner owned that share of total “Partnership Capital” in proportion to
his or her “Partnership Interests.” At the time of the trial court's final judgment, the MFLP
owned a number of assets, consisting primarily of interests in various real estate developments.
Taking into account the MFLP's liabilities—indeed, several of the partnership's assets had a
negative value when considering the debt on the properties—the net value of the partnership’s
assets totaled $1,507,663.%

This divorce action was commenced in the Court of Common Pleas for Portage County,

Domestic Relations Division, on January 17, 2003 by Barb Moser against Terry Moser. The

Many of the assets recognized by the trial court as MFLP assets were actually
partnership interests in other business entities owned jointly by the MFLP and third parties. The
individual assets of these business entitics were largely real estate properties in various stages of
development, liquidity and profitability. The properties were heavily leveraged and subject to
significant financing liabilities.



valuation and distribution of assets in the case was complicated by the various business entities,
partnerships, and trusts in which the Moser family held interests, individually, jointly or in
conjunction with third parties, including the MFLP. On March 19, 2003, Terry Moser and the
other Defendants filed a motion for determination that the assets of the MFLP were non-marital
assets. On December 30, 2004, the trial court issued its Finding of Facts and Conclusions of
Law denying the motion. The trial court concluded, infer alia, that the MFLP was a valid and
existing limited partnership, that certain propertics were, in fact, conveyed to the MFLP after
December 31, 1996 by deeds signed by Terry and Barb Moser, and that the MFLP acquired
directly, and was 50% owner of, a variety of business entities including JMT Partnership, Clover
Pointe Land Development, Ltd., Rootstown Industrial Park LL.C, Sandy Lake Properties, LLC,
Clover Pointe II and Clover Pointe III. A copy of the trial court's December 30, 2004 Findings
of Fact and Conclusions of Law is included in the Appendix hereto.

On April 26, 2006, over three (3) years after the action was filed, the trial court issued its
Judgment Entry granting the divorce, awarding spousal support, and distributing the marital
assets, including assets held by the MFLP. A copy of the trial court's April 26, 2006 Judgment
Entry is included in the Appendix hereto. Having previously determined that the MFLP to be a
valid and existing Ohio limited partnership, the trial court proceeded to improperly distribute the
parinership’s assets as marital assets. The trial court split these individual assets without regard
to the partnership agreement or the provisions of R.C. Chapter 1782, without regard to the
respective ownership interests of the partners, including the Moser children, without regard to
the liquidity of the property distributed or the economic desirability of retaining assets or
interests in assets intact, and without regard to the significant adverse income, estate, and gift tax

implications of the distribution.



The court awarded Barb Moser the "Terracove Assets," "KM Land Note Receivable,"
and "Rootstown Industrial Note Receivable"—each of which had a positive value and was
relatively liquid—totaling $795,323 in assigned value. The court awarded Terry Moser. “all
remaining assets” of the MFLP not assigned to Barb Moser, a net value of $712,340. The Court
did not address any surviving partnership liabilities corresponding to these remaining assets,
including the mortgages on the underlying properties. The trial court did not address the
liquidity of these remaining partnership assets. Moreover, the trial court ordered Terry Moser to
pay $739,329 "Cash to Wife to equalize Property Division." The "equalization payment" was
inextricably tied to the trial court’s improper distribution of the MFLP assets.

In sum, (1) although the trial court found the MFLP to be a valid limited partnership, it
did not award the parties their respective undivided partnership interests, but instead awarded the
parties specific assets within the MFLP; (2) the trial court effectively distributed MFLP
partnership assets without addressing MFLP partnership ligbilities which would have been
payable, in a normal dissolution of a limited partnership, prior to distribution under R.C. 1783.20
through R.C. 1782.37; (3) the trial court awarded Barb Moser identified assets having a positive
value, but awarded Terry Moser remaining assets of the MFLP, subject to the surviving liabilities
of the MFLP—including the MFLP’s 50% interest in three limited partnerships, all of which had
a negative value; (4) the trial court failed to consider relevant factors under R.C. 3105.171(F),
including the liquidity of the assets distributed, the economic considerations of splitting the
assets of the MFLP as opposed to retaining assets intact, and the tax consequences of the
property division; and (5) the trial court did not even specifically require Barb Moser to
relinquish her MFLP partnership interests, either as Trustee of her Trust or as custodian for the

minor children under the Ohio Transfers To Minors Act.



Appellants Terry Moser, ef al., appealed from the trial court's April 26, 2006 Judgment
Entry to the Court of Appeals for Portage County, Eleventh Appellate District.> On August 13,
2007, the Court of Appeals issued an opinion affirming the trial court's judgment. Moser v.
Moser, No. 2006-P-0047, 2007-Ohio-4109 (Portage App. Aug. 13, 2007). A copy of the Court
of Appeals' Opinion is included in the Appendix hereto. The appellate court agreed that "[t}he
Moser Family Limited Partnership was set up with Terrance, as trustee of his revocable trust, as
General Partner; Barbara, as trustee of her revocable trust, as a limited partner, and Shannon and
Joshua as limited partners, with Barbara as their custodian." Moser, 2007-Ohio-4109 at §4.
With regard to the trial court's distribution of MFLP assets as marital assets, the Court of

Appeals stated:

We find these cases [cited by Terry Moser} distinguishable in that they
involved interests in partnerships involving third persons and/or non-marital
partnership interests. In the present case, the only partners having an interest in
partnership property are Terrance and Barbara, the parties to divorce. Moreover,
the property at issue was marital before its transference into the partnership.

The cases cited by Terrance cite to the Ohio Uniform Partnership Act,
which provides that "[a] partner, subject *** to any agreement between the
partners, has an equal right with his partners to possess specific partnership
property for partnership purposes; but he has no right to possess the property for
any other purpose without the consent of his partners." R.C. 1775.24(B)(1). The
statute also provides that "[a] parfner's right in specific partnership property is not
assignable except in connection with the assignment of rights of all the partners in
the same property.” R.C. 1775.24(B)(2). Neither of these provisions is violated
by the trial court's assignment of specific Moser Family Partnership property in
the present case, inasmuch as the court has jurisdiction over the rights of all
partners with an interest in the partnership property and may compel the

3In addition to Terry Moser, Appellants before the Court of Appeals, and now before this
Court, include Moser Construction, Inc., FoamTech, Inc., COMSOT Properties, Ltd., Moser
Family Electing Small Business Trust, the Terrance L. Moser Family Trust, the Moser Family
Limited Partnership and various business entities in which the partnership held interests,
including Rootstown Storage, Rootstown Service, Rootstown Industrial Park LLC, Clover Pointe
Land Development, Sandy Lake Properties, LLC, Clover Pointe II, Ltd. and Clover Pointe III,
Ltd.



acquiescence of the parties to the assignment.
Maser, 2007-Ohio-4109 at § 42-43 {citations omitted). The Court of Appeals entered judgment
on the same day. A copy of the Court of Appeals' Judgment Entry is included in the Appendix
hereto. Appellants now seek this Court's review.
ARGUMENT

Proposition of Law:

A TRIAL COURT MAY NOT DISTRIBUTE AS MARITAL PROPERTY ASSETS

HELD BY A PARTNERSHIP, BUT RATHER MUST EITHER DISTRIBUTE

INTERESTS IN THE PARTNERSHIP OR ORDER DISSOLUTION OF THE

PARTNERSHIP AND SUBSEQUENTLY DISTRIBUTE THE ASSETS

REMAINING FOLLOWING THE WINDING UP OF THE PARTNERSHIP'S

AFFAIRS.

Both the trial court and the Court of Appeals herein completely disregarded the existence
of the MFLP. By distributing the MFLP's assets, rather than interests in the partnership, without
first ordering that the partnership be dissolved, the trial court ignored well-established Ohio
statutory and case law requiring that the partnership form be respected. Accordingly, this Court
should accept jurisdiction over this case, reverse the decision of the Court of Appeals, and
remand the case to the trial court to distribute the parties’ marital property in accordance with
Ohio law.

A partner's interest in either a general or limited partnership is personal property. See
R.C. 1775.25 ("A partner's interest in the partnership is his share of the profits and surplus, and
the same is personal property."); R.C. 1782.39 ("A partnership interest is personal property.").4

See also Lawyers Cooperative Publishing Co. v. Muething (1992), 65 Ohio St.3d 273, 279

*R.C. Chapter 1775, which generally governs general partnerships, also applies to limited
partnerships formed under R.C. Chapter 1782. R.C. 1775.05(B). See also Lakeside Ave. L.P. v.
Cuyahoga Cty. Bd. of Revision (1999), 85 Ohio St.3d 125, 127.



("Qther comparable interests that have been defined as personal property are shares of stock in
a corporation, R.C. 1701.24(A), and limited or general partnership interests in a limifed
partnership, R.C. 1782.39.") (emphasis added).

Thus, this Court has held that a partner has only certain interests in a partnership:

Furthermore, all property originally brought into the partnership or
subsequently acquired is defined as partnership property. R.C. 1775.07(A). The

only property rights vested in a partner are his rights in specific partnership

property, his interest in the partnership, and his right to participate in the

management. R.C. 1775.23. The partner's interest in the partnership is limited to

his share of the profits and surplus. R.C. 1775.25.

Spayd v. Turner, Granzow & Hollenkamp (1985), 19 Ohio St.3d 55, 59. The Court has further
held that, pursuant to R.C. Chapter 1782, a limited partner does not have an ownership interest in
the real property assets of a limited partnership. Lakeside Ave. L.P., 85 Chio St.3d at 127.
Under R.C. Chapter 1782, "[{]he partnership still owns the properties until the partnership's
affairs are satisfactorily 'wound up.! R.C. 1782.44 and 1782.46." Tessler v. Ayer (Hamilton
App. 1995), 108 Ohio App.3d 47, 53 (emphasis added).

Under Ohio law, there is an important distinction between partnership inferests and
partnership assefs. "Partnership interest' means a partner's share of the profits and losses of a
limited partnership and the right to receive distributions of partnership assets.” R.C. 1782.01(1;).
"It is clear from R.C. 1782.01(L) that 'partnership interest' is not synonymous with 'partnership
assets.”" Conti v. Christoff (Mahoning App. Oct. 2, 2001), Nos. 99CA84 & 327, 2001-Ohio-
3421 at 747.

Indeed, the Uniform Partnership Act was intended, infer alia, to supplant any claim that a
divorcing spouse may have to the assets of the other spouse's partnership:

The full text of R.C. 1775.24(A) and (E) demonstrates a clear legislative intention

to put partnership assets outside of the reach of any claim that requires
establishment through the individual partner, whether by assignment, judgment,



exemption, or the operation of probate or family law, unless specifically permitted
by statute, e.g., R.C. 1775.24(B)(4) and R.C. 1775.27.

Buckman v. Goldblatt (Cuyahoga App. 1974), 39 Ohio App.2d 1, 3 n.6 (emphasis added). See
also Farmers State Bank & Trust Co. v. Mikesell (Darke App. 1988), 51 Ohio App.3d 69, 76.

Importantly, Ohio courts have held that a trial court in a divorce proceeding may only
divide a spouse's inferest in a partnership, and not specific assets belonging to the partnership:

[A] partner's interest in particular partnership property is that of a tenant in

partnership and he or she may possess the property only for partnership purposes.

R.C. 1775.24. As aresull, in a divorce proceeding a court cannot make an award

of specific partnership property. | Bromberg and Ribstein on Partnership (1994),

Section 3.05(g) at 3:86 (and the cases cited therein).
Robinson v. Robinson (Lucas App. Oct. 14, 1994), No. L-94-095, 1994 WL 573803 at *3
(emphasis added) (citations omitted). See also Gest v. Gest (Lorain App. Nov. 15, 2000}, Nos.
99CA007317, 99CA007331, 2000 WL 1706390 at *2 (citing Robinson).

As discussed, the trial court made two fundamental determinations regarding the MFLP:
(1) the trial court concluded the MFLP was a valid and existing Ohio limited partnership, see
Findings of Fact and Conclusions of Law (Dec. 30, 2004) at 2 ("There is no question that the
documents prepared by counsel, signed by the parties, and subsequently filed did, in fact,
properly establish a family limited partnership."); and (2) the MFLP was vested with specific
parinership assets at the time of the marital property distribution. Id. at 9-12, Y 16, 19-20.
Having made these fundamental determinations, the trial court committed prejudicial error by
distributing specific partnership assets to the parties under R.C. 3105.171 without regard to the
partnership agreement, without regard to the liabilities associated with the assets, and without
regard to the provisions of R.C. Chapter 1782.

Once the trial court concluded that the MFLP was a valid and existing Ohio limited

partnership, it had essentially two options in determining an equitable division of marital
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property under R.C. 3105.171. The trial court could have left the MFLP intact and considered
Barb and Terry Moser’s undivided partnership interest in the MFLP as marital assets subject to
equitable division. Or, the trial court could have exercised its equitable discretion to order
dissolution of the MFLP under R.C. 1782.44 through 1782.47 and divide the remaining assets as
marital assets in accordance with priority established in R.C. 1782.47. This would have required
the trial court to liquidate partnership assets, pay off liabilities, and divide the remaining assets.
Instead, the trial court awarded specific assets of the MFLP to the parties. The trial court, in its
April 26, 2006 Judgment Entry, specifically listed the assets and liabilities of the MFLP and
valued the net equity of the partnership at $1,507,663. Judgment Entry (April 26, 2004) at 16,
119. The irial court then “awarded” Barb Moser specific partnership assets—Terracove
($435,943), KM Land Note ($206,000), and Rootstown Industrial Note Receivable ($153,380)—
with a total value of $795,323. The trial court “awarded” Terry Moser all remaining assets of the
MFLP not assigned to Barb Moser—a net value of $712,340. Id at 17-18.

In effect, the trial court awarded Barb Moser identifiable assets of positive value but left
Terry Moser with remaining MFLP partnership assefs subject to significant partnership labilities
and his personal guarantees. The trial court made no attempt to address these surviving liabilities
which would otherwise have been addressed in a liquidation of the partnership by judicial decree
under R.C. 1782.47. Indeed, the trial court even failed to explicitly extinguish Barb Moser's
partnership interest in the MFLP after awarding her assets belonging to the MFLP. Accordingly,
the trial court erred in awarding the parties specific assets within the MFLP rather than

recognizing the parties’ respective undivided partnership interests.’

Because the irial court concluded that the MFLP was a valid and existing limited
partnership, this is not a case where one spouse conveys marital assets into a trust, partnership or
other entity to conceal or dissipate marital assets as a “sham” or constructive or actual fraudulent

11



The Court of Appeals attempted to excuse the trial court's error by fashioning an
exception to the rule that partnership assets are not to be distributed as marital property: a trial
court may ignore the parinership form of business and distribute partnership assets as marital
property where the partnership does not involve "third persons and/or non-marital partnership
interests." Moser, 2007-Ohio-4109 at 4 42. This exception simply has no basis in Ohio law.
Nothing in Ohio even remotely suggests that the family limited partnership form is entitled to
any less respect than any other form of limited partnership.

Moreover, it must be observed that even if such an exception existed, the Court of
Appeals incorrectly applied the exception to the MFLP at issue herein. The MFLP did involve
third parties, both as limited partners and others as co-owners of many of the partnership's assets.
The Court of Appeals itself acknowledged that the Moser children were in fact limited partners
in the MFLP. Moser, 2007-Ohio-4109 at §4. Moreover, many of the real estate assets owned
by the partnership were, in fact, not owned entirely by the partnership. See Moser, 2007-Ohio-
4109 at 4 9 (listing numerous assets as "50%" owned by the MFLP). Under such circumstances,
the Court of Appeals could not countenance the distribution of MFLP assets as marital assets
without regard to the interests of the "third parties."

In summary, having concluded that the MFLP was a valid and existing Ohio limited
partnership, the trial court was required to treat whatever individual assets were acquired by the
MFLP as parinership assets, not marital assets. Under Ohio law, the assets of a limited
partnership are property of the partnership and no individual partner has a claim to ownership

interest in the partnership assets. The partner’s interest, in accordance with R.C. Chapter 1782

conveyance. See, e.g., Leathem v. Leathem (Hancock App.), 94 Ohio App.3d 470 (conveyance
of marital assets into a trust was void), appeal denied (1994), 70 Ohio St.3d 1454. Indeed, the
“trial court herein did not so hold.

12



and the MFLP Agreement, is the partner’s respective share of the total partnership capital in
proportion to his or her partnership interest. The parties may lay claim only to their partnership
interests and such partnership interests may be distributed as marital property under R.C.
3105.171. However, neither party, as a partner in a valid and existing limited partnership, may
lay claim to the individual partnership assets legitimately acquired by a valid and existing limited
partnership. Having concluded that the MFLP was a valid and existing Ohio limited partnership,
the courts below erred by treating the individual assets of the partnership as marital property
subject to distribution under R.C. 3105.171. Accordingly, the judgment of the Court of Appeals

must be reversed.
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CONCLUSION

For the foregoing reasons, Appellants respectfully urge this Court to accept jurisdiction
over this case, to reverse the Court of Appeals judgment herein, and to remand the case to the
trial court with instructions to distribute the parties’ marital assets in accordance with Ohio law.

Respectfully submitted,

Thowss O. Ot s Bl Yoo
Thomas O. Crist (0064454)
BENESCH FRIEDLANDER COPLAN & ARONOFF LLP
2300 BP Tower, 200 Public Square
Cleveland, Ohio 44114-2378
Telephone: (216) 363-4500
Facsimile: (216) 363-4588

Counsel for Appellants
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PORTAGE COUNTY, OHIO

BARBARA MOSER, : OPINION

Ptaintiff-Appeliee,

CASE NO. 2006-P-0047
- VS -

TERRANCE L. MOSER, et al,,

Defendants-Appellants.
Civil Appeal from the Portage County Court of Common Pleas, Domestic Relations Division,
Case No. 2003 DR 0036.
Judgment: Affirméd.
Randal A. Lowry and Kenneth L. Gibson, Randal A. Lowry & Associates, 234 Portage Trail,
P.0. Box 535, Cuyahoga Falls, OH 44221 (For Plaintiff-Appellee). .
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(For Defendants-Appellants).

Thomas O. Crist, Benesch, Friedlander, Coplan & Aronoff, L.L.P., 2300 BP Tower, 200
Public Square, Cleveland, OH 44114 (For Defendants-Appellants}.

DIANE V. GRENDELL, J.

{1} Defendant-appellant, Terrance L. Moser, appeals the decision .of the
Portage County‘ Court of Common Pleas, Domestic Relations Division, terminating his
marriage fo plaintif-appellee, Barbara Moser, and dividing the marital estate. l‘:or the

following reasons, we affirm the decision of the court below.

2A



{92} Terrance and Barbara Moser were married on October 1‘1, 1980, in
Hamilton, Ohio. Two children were born of the marriage, Shannon and Joshua, both
now emancipated. The parties met while students at Miami University. From 1980 to
1990, Barbara worked at the Northeastern Ohio Universities College of Medicine and
Akron City Hospital while Terrance established the Moser Construction Company and
othér land development businesses. After 1990, it was no longer necessary for Barbara
to continue working. Thereafter, Barbara primarily worked as a homemaker, although
she was also on the payroll of one of Terrance's business ventures, Rootstown Service.

{43} By 1996, the Mosers had accumulated assets in éxcess of two million
dollars. In that year, the Mosers met with John Rasnick, an Akron area attorney, for the
purpose of estatel planning. Rasnick drafied estate plans for Barbara and Terrance
consisting of wiils: revocable marriage deduction trusts, and powers of attorney. On
May 21, 1896, the Mosers signed the revocable trusts which assigned to their
respective trusts all items of personal property owned by them.

{94} On December 31, 1986, Terrance and Barbara executed a document
creating The Moser Family Limited Partrership. A family limited partnership is an estate
planning device designed to minimize tax liabilities. The Moser Family Partnership was
set up with Terrance, as trustee of his revocable trust, as General Partner; Barbara, as
trustee of her revocable trust, as a-limited pariner, and Shannon and Joshua as limited
partners, with Barbara as their custodian. Typically, a family partnership is fundéd with
assets having a high potential for appreciation. Parents will then gift to their children a
certain number of units or a percentage interest in the partnership, without tax liability,

taking advantage of the gift tax exclusion, At the time the Moser Family Partnership
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was created, the annual gift tax exclusion was $10,000. In order to fﬁnction properly as
an estate planning device, the gifts of partnership interest to the children had to be
completed, irrevocable gifts. In this way, wealth can be transferred to children during
the parents' lifetime, thus avoiding estate taxes, while the parents are able to maintain a
certain amount of control of the wealth, by virtue of the general partner's control of the
partnership. The Moser Family Partnership, in conjunction with Moser Construction and
other business entities, successfully oversaw several land development ventures,

{5} ©On January_ 17, 2003, Barbara filed a complaint for divorce in the Portage
County Court of Common Pleas. In addition to naming Terrance as a defendant, the
complaint named Moser Construction, Inc.; Sandy Lake Properties, LLC; Foam Tech,
Inc.; Rootstown S'torage; Rootstown Service; Clover Pointe Land Development Lid.;
Comsot Properﬁei‘, Ltd.: SM Title Co.; Moser Family Electing Small Business Trust;
Moser Family Limited Partnership; Terrance L. Moser Family Trust; Wachovia
Securities; Bank One Securities Corporation; and Portage Commumnity Bank. Clover
Pointe |l, Ltd., and Clover Pointe lil, Ltd., were subsequently added as additional party
defendants.

{96} On March 19, 2003, Terrrance filed a Motion in Limine and/or Motion to
Determine that Assets in Moser Family Limited Partnership are Non-Marital. Hearings
were held on Terrance's motion between April 2 and May 3, 2004. On December 30,
2004, the trial court denied Terrance's motion, issuing findings of fact and conclusions
of law. The court held that it "has jurisdiction over the [Moser Family Limited

Partnership] and its partners and the Court may exercise its jurisdiction to order the
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general partner to exercise his discretion to modify or terminate the parinership
agreement as necessary fo effectuate a fair and equitable property division in this case.”

{97} Between September 19 and 23, 2005, a trial was held on the divorce
complaint.

{48} On April 26, 2008, the trial court entered judgment granting the parties a
divorce and dividing the marital estate. The court determined the total value of the
marital estate to be $3,778,764, of which $1,507,663 represented the net value of the
Moser Family Partnership.

{49} The assets owned by the Moser Family Partnership were itemized as

follows:
Cash 4,143
Accolunts Receivable 4,064
Note Receivable - Rootstown Industrial Park 163,380
Note Receivable - Clover Pointe lll 222,650
Note Receivable - KM Land 206,000
Note Receivable - Maplewood/Duda 53,100
Note Receivable - Steve King 17,401
Note Receivable - Shannon Moser 21,711
Interest in Rootstown Storage (50%) 633,030
Interest in Clover Pointe (50%) 494,199
Interest in Clover Pointe I (50%) -53,116
Interest in Clover Pointe il (50%) -396,997
Interest in Rootstown Industrial Park -24.674
{liquidity Discount on lnvestment -07,866
Tetracove (100%) - 756,193
Ravenna Lots 6,559
Other Current Assefs 308
Total Asset Value 2,000,085

{910} The Moser Family Partnership's liabilities were determined to be $492,422

and were itemized as follows:

Accounts Payable 11,838
Notes Payable (total) 475,105

SA



‘Other Current Liabilities

5,479

{11} The Moser Family Partnership's net value of $1,507,663 thus represents

the difference between these assets and liabilities.

{412} In the trial court's division of assets, Barbara received the following:

D20 NRORWLN -

0.
1.

Marital Residence Equity
Chase IRS #502263112815
CD (Withdrawn)

Bank One Savings

Bank One Securities
Wachovia Account
PERS/STRS

Terracove Assets

KM Land Note Receivable
Rootstown Industrial Note Receivable
2003 Infiniti 135 Sedan

Total_ Distribution to Barbara

$

$

169,968
3,317
2,650
1,243
25,564
18,991
120,582
435,943
206,000
153,380
12,415

1,150,053

{13} Of these assets, Terracove Assets, KM Land Note, and Rootstown

industrial are assets of the Moser Family Partnership.

{914} In the trial court's division of assets, Terrance received the follow'ing:

CONOORA VD=

Moser Construction Company

Comsot Properties, Ltd.

4387 Clover Drive Residence

1100 Shares of Portage Community Bank

: 1995 Mercedes Benz

Fishing Boat

Power Boat -

Husband's Profit Sharing Plan

Husband's Westfield Life Insurance (CVS)
Warehouse

Vacant Lot

Husband's Social Security Account

Two 1978 Lincoln Mark Vs

Residual assets of Moser Family Partnership

Total Distribution to Terrance

$

1,474,000
20,000
553 ..
46,849
16,905
1,000
={-
18,404
11,500
95,000
45,000°
186,160
1,000 ,
712,340

2,628,711
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{15} The trial court then ordered Terrance to pay Barbara the sum of $739,320
o equalize the property division. Thus, each party received $1,889,382 of the marital
estate,

{16} Terrance timely appeals and raises the following assignments of error.

{17} "[1.] The trial court erred by concluding that the MFLP's assets were
marital property and then by dividing those partnership assets between the parties to
this divorce action, without regard to the partnership agreement and Ohio partnership
.Iaw, without any provision for the partnership interests that had been gifted to the
children, and without extinguishing the wife's interest in the partnership.

{18} "[2.] The trial court erred in its division of marital property by failing to
consider all of the relevant factors under R.C. 3105.171(F), resulting in an inequitable
and uplawful divisi!on.“

{19} Terrance raises two arguments under the first assignment of error. The
first is that the trial court erred by invalidating the gifts of partnership inter:ast to the
Moser children. The second is that the trial court erred by treating partnership assets as
marital property.

{920} "A frial court's characterization of property as either marital or separate
that involves factual questions is reviewed under a manifest weight of the evidence
standard.” DiNdnzio v. DiNunzio, 11th Dist. No. 2005-L-124, 2006-Ohio-3888, at |63
(citation omitte&). A frial court's factual findings are entitled to a presumpfion of

correctness and will not he reversed as being against the manifest weightsof the

evidence if they are supported by competent, credible evidence. Seasons Coal Co. v.
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Claveland (1984), 10 Ohio St.3d 77, 80, citing C.E. Morris Co. v. Foley Construction Co.
(1978), 54 Ohio St.2d 279, at syllabus,

{921} The trial couri made the following findings relative to the parties' gifts and
transfers of partnership assets. The subscription pages of the Moser Family Limited
Partnership agreei'nent were left blank at the time the agreement was signed on
December 31, 1996. As any initial assets of the Partnership were marital, Terrance and
Barbara were deemed to be equal pariners, i.e. fifty percent owners of the partnership
shares.

{422} On December 31, 1997, Aftorney Rasnick forwarded to Terrance a series
of Memorandum of Gift letters. In three of these letters, Terrance purports to give to
Barbara, as custo;iian for Joshua, as custodian for Shannon, and as trusiee of the
Barbara Lyn Mos;r Trust of May 21, 19986, a "number of limited partnership units ***
which is equal in value as of the date of this transfer [December 31, 1997] to $9,900."
In two of these letters, Terrance purports to give Barbara, as custodian for Jrljshua and
as custodian for Shannon, "one half of my interest {in JMT Development, L.td.] which is
equa! in value as of the date of this transfer to $15,000." These five Gift Memoranda
were signed by Terrance and delivered to Rasnick for his files.

{123} Also drafted at this time were a series of Memorandum of Gift letters for
Barbara. These. purport to evidence gifts from Barbara to Barbara, as custodian for

Joshua and as custodian for Shannon, of a "number of limited partnership uriits

which is equal in value as of the date of this transfer [December 31, 1897] to $8,900."

1. Four Memorandum of Gift letters were prepared for Barbara, Two purport to make gifts of partnership
interest "held in my account in the Terrance L. Moser Trust of May 21, 1896 and two purport {0 make
gifts of partnership interest "held in my account in the Barbara Lyn Moser Trust of May 21, 1998." The
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-Barbara's lefters are unsigned and the court found, based on Barbara's testimony, that:
she never saw any of the Memorandum of Gift lefters.

{124} In April 2001, six federal gift tax returns, Form 708, were filed, purportedly
memorializing gifts made to the Moser children. The first pair of returns memorialized
gifts of partnership units totaling 11.8175% of the'ownership in the Moser Family
Partnership, valued at $9,996, to Shannon and Joshua from Barbara and Terrance on
December 31, 1986. Assuming the validity of the gifts, each child would have had a
23.835% interest in the partnership as of December 31, 1986. The second pair of
returns memorialized additional gifts of partnership units totaling 11.9175% of the
ownership in the Moser Family Partnership, valued at $9,296, to Shannon and Joshua
from Barbara and Terrance on January 1, 1997. Assuming the validity of the gifts, each
child would have [':ad a46.67% interest in the parinership as of January 1, 1997.

{425} The remaining pair of gift fax returns memorialized gifts of 12.5%
ownership interest in JMT Development, Ltd., valued at $7,272, to Shannon arlmd Joshua
from Barbara and Terrance on January 1, 2000. Assuming the validity of the gifts, each
child would have had 25% interest in JMT Development.

{g26} The April 2001 gift tax returns were signed by Terrance and Barbara. The
Moser Family Partnership tax return and the returns for individual members of the
Moser family, Schedule K-1 (Form 1085), reflected the gifts of partnership interests to
the children consistent with the gift tax returns. The court determined that Barbara was

not aware of the contents of the Partnership returns. The personal returns, which she

interests conveyed by Terrance's Memorandum of Gift letters were “held in my account in the Tefrance L.
Moser Trust of May 21, 1996."
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did see and sign, did not reveal a specific percentage of ownership in the Moser Family
Partnership.

{27} The trial court found that fransfers of interest in the Moser Family
Partnership to the Moser children did not ocour on December 31, 1998, and January 1,
1997, as purported in the federal gift tax returns. Leslie D. Smeach is a certified public
accountant who did work for Terrrance. Smeach testified that the valuation of the
partnership units allegedly gifted to the Moser children on: December 31, 1996, and
January 1, 1997, did not occur untit April 1897, Prior to this valuation, it would have
heen impossible to determine the number of partnership units that could be gifted in
accordance with the gift tax exclusion. i

{28} The {trial court also found that Terrance operated the Moser Family
Partnership and it; subsidiary companies as his own personal assets. The court noted
the free transfer of funds between business entities that were part of, or associated with,
the Moser Family Partnership. For example, although the tax returns indicated the
Moser Family Partnership possessed a 50% interest in Rootstown Storage Partnership,
Terrance continued to list Rootstown Storage as an asset on his personal financial
statements.? In April 2000, Terrance received a personal distribution of $55,000 from
Rootstown Storage. Subsidiary companies, such as Clover Point and Sandy Lake,
were initiated uéing marital funds, such as loans from Moser Construction or loans
personally guaranteed by Terrance, aithough the Moser Family Partnership owned 50%
interests in these ventures. At the hearings, Barbara's expert, Mike Zeleznik, ppined

that these entities were operated as alter egos of Terrance without apparent regard to

fiduciary restraints.

2. The other half of Rootstown Storage is owned by Terrance's father, Robert Moser.
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{929} In conclusion, the trial court determined that Terrance and Barbara had
not made valid, inter vivos gifts of their interests in the Moser Family Partnership to the
Moser children. In Barbara's case, the court relied upon her testimony that she did not
intend to relinquish ownership interest in the Partnership until her death.

{430} In Terrance's case, the court found the intent to make such a gift in the
Memoranda of Gifts signed by Terrance on December 31, 1997. However, the court
also found that there was no delivery of the Memorandum of Gift letters to the Moser
children or to Barbara as their custodian. The court also concluded that Terrance had
not relinquished control over his ownership interest in the Partnership in a manner
consistent with the intent to make a gift. For similar reasons, the court found that
Terrance did not make a valid inter vivos gift of his 50% interest in the JMT Partnership.

{431} "Thejessentiais of a valid gift infer vivios are (1) an intention on the part of
the donor to transfer the titlie and right of possession of the particular property to the
donee then and there and (2), in pursuance of such intention, a delivery by thé donor to
the donee of the subject-matter of the gift to the extent practicable or possible,
considering its nature, with relinguishment of ownership, dominion and control over it."
Bolles v. Toledo Trust Co. {1936), 132 Ohio St. 21, at paragraph one of the syllabus..

{32} Terrance disputes the triat court's conclusions that he and Barbara failed
to make valid inter vivos gifts of their partnership interests. Terrance relies on the
proposition that.delivery of a gift may be made "o a third person as trustee for the
donee." Streeper v. Myers (1937), 132 Ohio St. 322, at paragraph one of the syflabus.
"A completed gift is created where the evidence in a particular case shows delivery of

property by the donor to a third person for the benefit of the donee, under
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circumstances manifesting an intention fo vest immediate title in the donee and
relinquishment of all dominion and control over the property; and the third person is
thereby constituted a trustee for the donee." ld. at paragraph three of the syllabus.
- Moreover, "[flhe validity of such a gift is not affected by the fact that the donee's
enjoyment of the property is postponed until the donor's death.” Id. at paragraph four of
the syllabus.

{933} Thus, Terrance maintains that effective delivery of the gifts could have
been accompiished by delivery to Rasnick, as the donor's attorney. Procfor v. Chule
(Feb. 25, 1994), 4th Dist. No. 93 CA 10, 1994 Ohib App. LEXIS 822, at *15 {("nothing in
Streeper prohibits a donor's attorney from also serving as a third party trustee for the
donee").

{934} The flegal principles cited by Terrance are valid. However, the fact that
delivery of the partnership interésts. in the form of the Memoranda of Gifts, could have
been effected by delivery to Rasnick does not mean that this is what, in fact.'occurred.
"As always, in cases such as this, the difficulty arises on the application of the facts to
the legal principle.” Horlocker v. Saunders (1938), 59 Ohio App. 548, 551.

{935} This truth is demonstrated by several of the cases cited by Terrance. In
Lauerman v. Destocki, (1993), 87 Ohioc App.3d 857, the court noted that "[d]elivery may
be completed through an agent of the donee even where the donee is without
knowledge of the gift." Id. at 665 (citation omitted). In Lauerman, the decedent had
signed "certain stock certificates” purporting to transfer his interest in a company to
employees of the company. Id. at 659, The decedent died shorily thereafter. [d. at

660. The trial court found that, although the decedent had left the certificates with his
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attorney for *safekeeping,” he never completed the delivery of the certificates. Id. at
867. After noting that it was not permitted to “re-weigh the evidence,” the court of
appeais affirmed, noting that the decedent did not relinguish control over the certificates
in that he never gave instructions to his attorney to deliver them to the donees. Id. at
666-667; Horlocker, 58 Ohio App. at 551 (finding a failure of delivery: "the decedent, in
sending his friend *** to the bank to obtain the securities, did not constitute him the
agent of the donee").

{936} In the present case, all five of the Memorandum of Gift letters signed by
Terrance provided for gifts to Barbara, alternatively in- her capacily as custodian of
Shannon, as custodian of Joshua, and as frustee of her own revocable marriage trust.
Rather than deli\(ering these Memoranda to Barbara, they were given to Rasnick.
Arguably, Rasniclé could have ;erved as agent for Barbara or the children. But this is
quintessentially a factual determination, complicated in the present circumstances by
the fact that Barbara's corresponding Memoranda of Gifts were neither signeél nor seen
by her. As in the cases cited, we must defer to the trial court's determination. Also
Ardrey v. Ardrey, 3rd Dist, No, 14-03-41, 2004-Ohio-2471, at 17 (“"resolution of the
issue upon review:[, i.e. whether a party intended an inter vivos gift,] comes down to a
question of witness credibility"). -

{937} With respect to Barbara's donative intent, Terrance argues that she should
be estopped from claiming she did not intend to make gifts of Moser Family Partnership
interests because she signed gift tax returns memorializing those gifts. Again, we are

faced with conflicting evidence regarding Barbara's intent. The fact that Barbara signed

the gift tax returns is no more solely determinative of the issue of her intent than is the
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fact that Terrance continued to list Moser Family Partnership assets on his personal
financial statements.

{{38} This court's decision in Humphrey v. Humphrey, 11th Dist. No. 2000-A-
0092, 2002-Chio-3121, is illusirative of this point. The husband, in Humphrey, owned
an insurance agency which he purported to have acquired as a gift from his mother and
which he thus claimed as separate property. Id. at §15. The frial court held otherwise
and the court of appeals affirmed. Id. at §128. In so holding, the court considered the
.gift tax return filed by the mother. The court noted that this refurn was filed twelve years
after the purported gift and was inconsistent with the circufnstances surrounding the
transfer of the mother's interest in the agency. Id. at §27. Similarly in the present case,
the gift tax returns were filed several years after the purported gifts. Also, the gift tax
returns are at vari;nce with othgr documents, such as the Memorandum of Gift letters.
As the trial court noted, the valuations of the interests purportedly transferred on
December 31, 1896, and January 1, 1997, did not take place until after the }naking of
the gifts. While Terrance argues that it is not uncommon to determine value until after a
~ transfer, the basis for these valuations was properties, Terracove and Rootstown
Storage, which had not yet been transferred into the Partnership. The evidence
regarding whether the gift tax returns reflect actual transfers is thus disputed.

{939} Thé determinative consideration in the present case is that the trial court's
conclusions regjarding the donative intent of the parties and validity of the gifts are

supported by some competent and credible evidence. Accordingly, those concjusions

will not be disturbed.
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{940} Terrance raises a second argument under the first assignment of error.
Terrance asserts that, even if parties failed to effect valid gifts, the trial court erred by
dividing Parinership assets between Terrance and Barbara. According to Terrance, a
trial court in a divorce proceeding may only divide a spouse's interest in a partnership,
not specific assets belonging to the parinership. Except for dividing only the parties’
interest in the partnership, the trial court's only option was to order the dissolution of the
Partnership in accordance with Chio partnership law and the terms of the Moser Family
Partnership, liquidate the assets, pay off liabilities, and divide the remaining assets.

| {941} Terrance relies on Robinson v. Robinson (Oct. 14, 1994), 6th Dist. No. L-
84-095, 1994 Ohio App. LEXIS 4802, wherein the court stafed: "[A] partner's interest in
particular partnership property is that of a tenant in partnership and he or she may
possess property c;nly for paﬁngrship purposes. R.C. 1775.24. As a result, in a divorce
proceeding a court cannot make an award of specific partnership property.” Id. at *8;
also, Gest v. Gest (Nov. 15, 2000), 9th Dist. Nos. 99CA007317 and 99CA007:3>31, 2000
Ohio App. LEXIS 5274, at *7,

{42} We find these cases distinguishable in that they involved interests in
partnerships involving third persons and/or non-marital partnership interests. Robinson,
1994 Ohio App. LEXIS 4602, at *2; Gest, 2000 Ohio App. LEXIS 5274, at *7. In the
present case, the only partners having an interest in parinership property are Terrance
and Barbara, the parties to divorce. Moreover, the property at issue was marital before
its transference into the partnership. Cf. Sedivy v. Sedivy, 11th Dist. Nos. 2008-G-2687
and 2006-G-2702, 2007-Chio-2313, at Y|44-46 (finding that husband's business was

created and supported with marital assets); Murph v. Murph, 2nd Dist, No. 19937, 2004-
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Ohio-1312, at-§]36 ("[n]o matter what reasons the pariies had for placing their property in
a parinership, the fact is that Valerie Arms was marital property before and after the
partnership was created").

{943} The cases cited by Terrance cite to the Ohio Uniform Partnership Act,
which provides that "[a] partner, subject *** to any agreement between the partners, has
an equal right with his partners fo possess specific partnership property for partnership
purposes; but he has no right to possess the property for any other purpose without the
consent of his partners." R.C. 1775.24(B)(1). The staiute also provides that "[a]
pariner's right in specific partnership property is not assignable except in connection
with the assignment of rights of all the partners in the same property." R.C.
1775.24(B)(2). Ne__:ither of these provisions is violated by the trial court's assignment of
specific Moser Fa:nily Partnership property in the present case, inasmuch as the court
has jurisdiction over the rights of all partners with an interest in the partnership property
and may compel the acquiescence of the parties to the assighment. ,

{944} Furthermors, Terrance, as general pariner, has broad authority under the
Moser Family Partnership agreement to alienate partnership assets. The agreement
provides the general partner "has the full and exclusive power on the Partnership's
behalf *** to manage, control, administer and operate its business and affairs and to do
or cause to be done anything he deems necessary or appropriate for the Partnership's
business, including (but not limited to} the power and authority to (1) sell feal or
personal property to any person ***; (2) buy, lease, or otherwise acquire real or pgrsonal

property to carry on and conduct the Partnership's business; *** (5) assign any debts

oweing to the Partnership; *** and (14) quitclaim, release or abandon any Parinership
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assets with or without consideration. Ohio's Uniform Parinership Act recognizes thét
an agreement between the pariners may supersede the limitations imposed by the Act.
R.C. 1775.24(BX(1).

{f45} There was considerabie testimony from various witnesses at the hearings
which likened Terrance's powers under the Moser Family Partnership to those of, in
Rasnick's words, "a benevolent dictator.” There was aiso evidence at the hearings that
Terrance exercised this power freely. When the marital residence was inadvertently
transferred into the Partnership, Terrance transferred it out. When advised to fund
Barbara's marital deduction trust before making lifetime conveyances to the children,
Terrance conveyed the Sanford property from the Partnership to Barbara's revocable
frust. Terrance l{S&d Partnership funds to meet the expenses of other businesses
owned by him. As noted above, there was considerable "cash flow" between entities
existing both within and without the Partnership.

{946} Accordingly, the frial court had jurisdiction over the Moser Family
Partnership and ifs pariners and could exercise that jurisdiction to order Terrance to
assign specific parinership properties so as to effectuate a fair and equitabie division of
property.

{47} The first assignment of error is without merit.

{448} In the second assignment of error, Terrance argues that the Vtrial court's
division of marital assets is inequitable and that the court failed fo consider ail*of the
relevant factors in R.C. 3105.171(F). {

{949} "A trial court has broad discretion in making divisions of property in

domestic cases." Middendorf v. Middendorf, 82 Ohio 5t.3d 397, 401, 1998-Ohio-403,
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citing Berish v. Berish (1982}, 69 Ohio St.2d 318, 319. "A trial court's decision will be
upheld absent aﬁ abuse of discretion." Id., citing FHolcomb v. Hofcomb.(1989). 44 Ohio
St.3d 128, 131.

{1[50} “In divorce proceedings, *** the court shall divide the marital and separate
property equitably between the spouses,” R.C. 3105.171(B). "In making a division of
marital property *** the court shall consider all of the following factors *™** (4) The
liquidity of the property to be distributed; (5) The economic desirability of retaining intact
‘an asset or an interest in the asset; [and] (B) The tax consequences of the property
division upon the respective awards to be made to each spouse.” R.C. 3105.171(F).

{51} "A trial court's failure to consider the R.C. 3105.171(F) factors when
dividing marital prqperty is an abuse of discretion. *** An exhaustive recitation of each
factor is unnecess:ary; however, the trial court must consider any factor relevant to the
circumstances presented in the underlying case." Schriefer v. Schriefer, 11th Dist. No.
2003-L-040, 2004-Ohio-2208, at 712 {citations omitted).

{952} Terrance argues the trial court failed to consider the liquidity of the
property assigned to him, the fact that much of the real property is still undeveloped and
subject to significant morigage obligations, for which he is personally liable. Terrance
also argues the trial court failed to consider the desirability of maintaining the Moser
Family Partnership intact until all of its assets could be liquidated in the normal course
of business, ’

{453} We begin by nofing that, except for two notes receivable apd the

Terracove properties, the trial court did maintain the assets contained within the Moser

Family Partnership intact by awarding them to Terrance. Although maintaining all of the
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Partnership assets intact might provide greater economic benefit, it is inherent in any
divorce proceeding that assets be divided. As the Supreme Court has recognized in a
similar context, the incentive "to preserve *** agset[s] in order that each parly can
procure the most benefit” must be balanced against the need "to disentangle the parties’
economic ﬁaﬁnership so as to create a conclusion and finality to their marriage.” Hoyt
v. Hoyt (1990), 53 Ohio 5t.3d 177, at paragraph two of the syllabus.

{954} In the present case, the trial court recognized that much of the inequity in
'preserving the Moser Family Partnership was that it allowed Terrance full control, use
and enjoyment of the marital assets within the partnefship while denying these benefits
to Barbara.

{55} In hi§ post-trial brief to the trial court, Terrance advocated awarding
Barbaraan in kirid distribution of the Terracove real estate and notes receivable.
Terrance nofed that Terracove was a finished development and that its property was
currently marketed. Terrance also noted that, unlike the other assets within ihe Moser
Family Partnership, the Terracove properties were owned directly by the Partnership
and not through a subsidiary or jointly with a third party. Finally, Terrance argued that
such a distribution was appropriate because there was very litile cash to distribute to the
parties and because it allowed both parties to participate in the tax consequences from
the sale of assets. The trial court accepted Terrance's reasons for awarding these
assets "in kind" fo Barbara.

{956} The trial court recognized the lack of liquidity in the assets ang their
encumbered value in other ways. The trial court noted the negative equity in certain

assets. The trial court incorporated an “illiquidity discount” into the net value of the
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Partnership. The trial court allowed Terrance to pay the $739,329 meant to equalize the
property division over a period of fiﬁeen years.

{§57; Lastly, Terrance argues the trial court failed to consider the estate tax
consequences of dismantling the Moser Family Partnership. Although the trial court's
distribution essentially subjects Terrance and Barbara's assets to the same estate and
inheritance liabilities that existed prior to the creation of the Parinership, this
consideration does not render the court's distribution inequitable. The tax
'consequences of the division of the marital estate are a consideration with respect to
the spouses who generated the estate, not the children who ére meant fo inherit the
estate. -

{958} For the foregoing reasons, the trial court did not abuse its discretion in
dividing the maritail estate. The second assignment of error is without merit.

{959} The decision of the Portage County Court of Common Pleas, Domestic

Relations Division, terminating the marriage of Terrance and Barbara and divliding their

marital estate, is affirmed.

CYNTHIA WESTCOTT RICE, P.J.,
MARY JANE TRAPP, J.,

concur.
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For the reasons stated in the Opinion of this court, the assignments of
error are without merit. The order of this court is that the judgment of the Portage

County Court of Common Pleas, Domestic Relations Division, is affirmed.

JUDGE DIANE V. GRENDELL
FOR THE COURT
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nNE.

FILED

COURT OF COMMON prge
IBC 39 2004

DOMESTIC RELATIONS DIvisioN DELORESReep, oepe
RAVENNA, OHIO PORTASE COYNTY, 0rI0

IN THE COURT OF COMMON PLEAS

BIATE OF OHIO )
) 88 CASE HQ, 03 DR 0036

PORTAGH COUNTY}

BARBARA MOSER,
PLATNTIFF,

FINDINGS OF FACT AND
CONCLUSTONS . OF LAW

TERRANCE L. MOSER,

i
o
]

DEFENDANT .
- Hio -
This matter came on for hearing before the

Court on a Motion to exclude asaets of the Moser Pamily

Limited Paxtnershipy (MFLP) from distribution as part of

the marital estate in the above-captioned matter. The
Motion wasg filed by Counsel for Husband, Attorney Robert
J. Paslonl. Wife was represented by Attorney Randal A.
Lowry gnd Attomey Kenneth L. Gikgon.

swmt hearings were held on Husband ra Mot:.on

to excluda The Court heard the testimny of e:-q:ercs .

appearing for both Husband and Wife. Testimony was also

heard from the parties. Exhibits were offered and

accepted and written memoranda requeskted and raceived

from Counses]l f£or the partips.

Jan. 84 28685 841354 P2
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The avidence presepted indicated in the Summper
of 1995, Akron Attorney John Rasnick met with Hugbard and
Wife to discuse thely need for estate and tax plamming.
various doouments wers subsequently prepared by Attorney
Ragnick creating an ﬁgra}l _'gsri:fa.!;e plan for the Moger
-fé:n:l.ly. The estate plan was p:fepﬁtad—in an effort to
minimize tax conseguances upcen death of the partiea and

the necessary documenls wers prepared in mid and late

. 1993.-’ Thé'mp wag one part of t:heb!::sex famlly egstate |

There is no guastion that the documents
preparaed by Counsel, signed by the parties, and
Sbebquently filed did, 1h fdet, properly establish a
famiYy Limited pertmership. When the HMFLP was
egtablished in late 1996, Husband and W:‘;,fa each became
cwners of fifty peitent (50%) Of the partnerahip sliarea.
Hﬁﬂham ami Hife were.. themfm:&, egual parzners

Once established, the MFLF made Husband the
genaral partner and Wife was & limited partneyr, A:s a

general parl:ner, Husband's powers vere Limitless. He was

. @ general partner "‘fox Yife, ' covld do what He wishad

with the MFLP assets, pay himself whenever he elected Lo
do =0, even retroactively. In £agt, he could, at his-

whim, elitdnuta Wife i¥ o limited partner.

23A

Jan. B4 205 84:35PM 3




FROM ¢ FLYM. 8 PARLONT FEM MO @ 338 £70 D124 Jan. B4 2005 84:36PM P4

There 1s an agreement that any of the
partnership shares currently ouned by the partfies (the
partics' percentage of the MPLP)} are asgets of the
marriage. Given that both Husband and Wife held fifty

percent {50%) of the partmership sbhares at thes time of

crastion, the question before thée Caurt ie how many
ghaxes, if any, of ths MFLP were transiecrred to the minor
ghildren between the grestion of the partnevship and the
filing of the above-capticned case. L

The legal activity involved wit}; thé
inpYeamantation of the Moser family estate plan and, in
particular, attempts to fund tha MFLP and attempts to
transfer shares of the MFLR Lo the Mopar's winor children
have Ybwenr considersble and ongoing since the 1956
crasztion, Attempts to track the MFLP trangactions,
however, take one thxough a confusing peper maze of
wneigned Iegal documents, insrefully drawm documents or
documents incorresctly prepayed, aa wall as improper deads
of transfer, along with attempts to transfsr property not
ownad by I:h;lr parties. As sxauplass

-

*éa’:ft returns, whicth reflected gifts as of -
December 31, 1896, which were not aigned until
2000;

*Momoranda of Gifts prepared for Wife's
gignature, but never presanted or signed by
Wife;

sMamoranda of @Gifts to Wife or children with
ne evidenas of deldiveny:

24A
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*Agaets pupposedly gifted to the MFLP, but
ﬁiated J;éfs;ﬁusband on hiz persomal financial

*Funds received by Hugband in a personal
Ly and foy persomal benefit from assets
he claimed to have no persomal ounership of 5

*Documents showing thousends of Acllars beding
loaned hack and forth between entities having
different ounerships with intsrest being
charged at the whim of Husband;

stushandty attempt £o transfer Rootstown
Storaga propesty intoc THE MFLP, salthough
Hugband did not Bave an ownership interest;

vIrangferring the marital re'ssiden;:'e ‘into ‘tHe L

MFLr and then tyansferring the wmarital
realdence ot of the MFLP;

*bBateg of alleged real estate gifts as
reported on gift tax rgbturme, which do mot
match deed dates;

wExhibits indicated g8 attached £to tax
returns, but which were not attached;

*Proparty transferyed into THE MFLY after the
Eiling of the action for 'divorce and in
disregard of a Reéstraining Order, ete.

Accordingly, after full consideration of all

the evidence and gll relevant facts and circumstances,

‘khe Court makes the following findings of fackt:

1. The parties were married on October II,

1#8&. The:z:-e were two children born issne of the

marriage, Joshua and Bhannon.
2. [Eaxly in 1996, the parties scheduled a

meeting with John Raemick, sn Rkron area Attorney, for

the purpose of estete planning.

25A
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During these meerings with John Razni ek
vari '
ious esatate plaming technigues were diacuaged
including wills, revooahle marital deduction trusts *
» and

family limiteg partaerships.

4. kz of May 21, 1995, John Rasnick Hhad
drafted a set of documgnta entitieg "“The Estate Plap of
Barbara Lyn Moser, ' which inciuded a rgvocable marital
dsduction trust, a mew Leest Will and Testament, a durable

- general Power of Attorney, and a dursble Tower of . . .

Attorney for health care. Similar documents weve

prepared for Bugband., Thege documents wers signed in
Jotyt Radnick’e office o May 2, 1996, along with
Essigmments, which asaigned ;;o each of the parties’
revocablae trusts all of the tangible items of pexsonal
property presently ¢wned by them or theveafter acquired
{See Dlaingi¥fis Exhibit 92). Jolm Rasnick and a

‘gworetary from his office were the witnesses to those

documants.
&, Approximately six menths later John Rasnick

Arnfeed & pervoesship agreement for the MPLP.
-month perdod, Wife had ne furcher input

fushand talked

intervening aix
jnto the drafting or texrms of the MFLP,

Ly telephona with John Rasnick and Attormey Ragnick a2lso

worked with third-party pocountant 8.

Puring the
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The initial partoers who executed the paztnership

agraament: on Decesber 11, 1936, wera:
a. Terry, &s Trustee of his revocable trusr,
as General Parthner;

B. "'Bérhdra, 28 Trogtee of her revocable
- trugt, as Limited Partnar; .

¢. Barbara; as Custodian for Sharnon Moger ,
ag Limited FPartner;

d. Barbaya, as Custodian for Joshua Moser, as
Limifted Partner.

6. Prior to the time that Wifé signed the *

MFLP, she had a full opportamity ta read the document ang
te ask =y giestions vegardirng the document .

7. TWhen Wife signed the MPFLP Agreement on
bécamber .317 1996, ‘she m}derstoodthat she and Husband
wauld be twoe agqual partners {the children would become
partmers ouly upon the death of theix parents). It was
also bher understanding that she and her Husband would
have cantrol of ‘tﬁe'asseh's until death.

&.  Wife understood the MFLP needed to be

fundad as d{d the various revocable marital deduoction

Erusts, which had been established.

9. The avidence chows thabt naither Wife n'or.

Kusband gifted to either Sharmon Moser or Joshua Moser
any inter wvives interest in the MFLP .on Daceinber 31,
1996, nor on January i, 1557, As -mpor'!:éd cn the Fa‘dai'ai

Gift Tax Returnae in April of 2000,

FAM MO, @ 330 572 8424 Jan. B4 2885 B4:39°M P4
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in. The Court finds that the valuatiom,
allegedly the bazls of the determination of the
pervéntage of partnership interests conveyed as gifts as
of December 31, 1996, and Januvavry 1, 1997, and as
reported on the Federal Gift Tax Retuzms filed in April
Of 2000, was not aetvelly performed vntil Rpril of 1897
(‘Dafenc'_l'anl: 's Exhibit H-1, testimony of Les Smeach).

11. The Tarracove property, reported on the

 bocks of the MPLP on December 31, 1886, and included in

the valuation analywis inm April, 1997, was nor conveyed
e the MFLE until December 31, 1997 (Plaintiff's Exhibit
18} .

i12. The Court finds that the fifty percent
{G0%Y partnership interest ¢f Husband in the Rootstown
Storage Partnexship was never conveyed to the MFLP.
There iz no asaigomeant or other document, which would
transfer or convey the interwst. StilY, tax returna
rgported the MFLP as the partner instead of Husband,
Hushand, hm;eever, still listed Rootstown Etoi:age ag an

aagat o His personal financial statements (Pladintiffil g

Exhibits 5, 47, 48, 49, 50, B8). He continued to sign |

docupments, including bank morigage papers, stating he was
a partner in that entity (Plaintiff's Exhibit 85}.

FRY MO. : 338 678 8124 Jan. B4 2085 B4:35°M F2
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§55,000 distxibution persomally in 2000 (Plaintiff R

- \ kestimony of Tarry Mosar). _
iR - 2 lmber 3'I; 1&5‘?’ JO!III Kasni'ck

Extilbit 63B, check register of Rootstown Service,

forwarded to Husband at his business r.0. Box address
Msmorapdnm of Gift Letters, including a Memorandum of
@ift evidencing a gift of limited partnership wmite egual & - .4 -
ko & value of §%,900 by Hustend to Wife as custodian for
Joghua and & gift in the same amount by Husband td wife
as custedian For Shanpon. There wers also Memorandum of
‘@ift Letters for Wife to sign tyensférring the same

3# dollar amount of units from Wife co Wife as cuspodian for

Joshua and Shannon, .

14. The CQouxt finde Husband aigned tha two
Memorandum of Cift Lettexs prepared for his gignature on
December 31, 1897 (Defendant's Exhibit K). However, the H
eyidance slh;ows that Wife did not Bee or sgign the
Memorandum of @ift Lettera from John Resnick. Instead, a
e Memmnd\::m of Gift was prepared and aigned by Husband
on Decembex 31, 19987, conveying from Husband to Wife's
ravocable mariral deduction trust units equaling $%,900
in value a8 ¢f that date. The Memwrsmde of Gifts signed
by Husband on Décember 31, 1997, wers on their face

immediate gonveyances and were not delayed until death.

8

29A




FRev [FLVN 2 PADLOHI FAX MO. : 338 670 B124

They were affective as of December 31, 1997. They were
deliversd Lo Attormey Rasnick for hi Elies and were
pirobably in €he possessicn of Husband as general partner.

15. While there was no evidence relating to
the intent of the conveyancsd of E: partion of Hu'sba.nd s
intérest in the MFLP tc wWife's revoseble trust, the
eXparts testified it was good estate plamning to fund the
Wife's warital deduction trust before 1.tfatime

-gonveyances to-the childran Tha.a was dane- mare. d::mctly

whan the pergtnal Poesidente and the Sanford ““shop’
property wexe donveyed out of the MFLP intoe Wife's
revocable trust on diffexent dates in the year 2000.

16. As of Decetber 3L, 1987, vhew Hesband
signed the Memoranda of Gifts to each of the children and
ta Wife's prevecable trust, various aszets had basn
con&eyaﬁ into fhﬁ-ﬂ?b?;'inbiudiﬁg=

| #The Terracove develcpment property
#*Two parcels of pmparby ownad by Rootstown
- Stozrage -

*The regfdefidd  &F tha parties {(the Sanford

Road property)

*The ghop property used by Moser Construction

v o,

*The Florida condo owned by JMT

+Rumercus lots titled in the name of JUT

*Soveral lots owned: by Terry  Moser

individually .

Deeds conveving these propertiesg into the MFLP
were prapared by Johit Rasnick, Attormey Rasnick's files
had copies of the deeds he prepared and prior deeds

identifying each ¢f the propezties being cenveyed.

Jan. B4 2005 84:41F P4
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17. No coptemporsnacusd appraisal of asgete
transferred into the MFLR on December 31, 1997, was wade.
Hewevey, based upow values expregsed in  Husband's
financilal statements [with the same discount percentage
used by Les Smeach in hie analysis), Mike 2zeleznik
caleulated that the actual number of units: éonveysad by
Busband to the children and to Wife's revocable trust by
reaaon of tha Meworanda of Gifts signed by Hugband on

‘Becembar 31, 1297, was egual to a 1.6 peroent {L.6%)

interest in the M¥LE,

1§, Prior to the execution of the Memorends of
Bifts, the MFLP was owned squally by Wife and Hushand as
equal fifty percent (50%) partners. Mike Zeleznik
testified that if the Court would find that the Memoranda
of Gifts exscuted by Husband on Decembex 31, 1897, were,
in fact, valid gifts, there would be a slight change in

Ali:hough various partnership tax regurna vera
filed wirich; showed diffevent percentesges, there is no
avidence Wif; saw those tax returns until shortly before
tha diveorxce £iling. Nothing shows she ever participated
in their preparation or signed the zsturns. Varicusz K-
forms ware also presented by Husband. 2gsin, there ig no
wvidenca Wife actually saw or regaived the forms uncil

shorely before the divorce f£iling.

10
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The parties' personal tax raeturns referred to a X-1I form,
tut ne copy was -attached. The perscnal tax returns,
whideh #ife did wee afid 4ign, reflected that the parties
owned an Ilntersst in the MFLP, bur 4¢id not show any
percentage of ownership. Without the MFLP returns or the
E~1 formz, Wife would@ have bheen unable to determine the
percentaga of income claiwmed from the MFLP on the
personal returns of the parties.

19, On Janpary 1, 2000, Bugband ‘sxscuted
Momoranda of @ifte to Wife as custodian for Joshua and
ghannon for thedr one-hatf interest in the T
partnership. There is no svidence of delivery of these
Memorands of Gifts to Wife as custodian of the children
mor 10 the children themselves or of their acceptance of
guch a gifc. While the Meworandum of Gifr document
cotvays a twanty-five percent {25%) interesi to each of
fhe. childeéfi, the sctual condust «f the Husgband wich
respect to this alleged gift (e inconsigscent wich the
intent stat?d in cthe Mewmorandum of Gift or even in Ehe
GQift Tax Rg;aurns. Bach document reflects an ownership
interest i:s. the c¢hildren. However, the Iincoms - tax
raturns and the internal accounting records refiXect that
one hundred percent (100%) of the JMY Partnership was
ovmed by, contralled by, and eventually sold by the MFLP,

Il
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There is no evidence that the cme-half interest in the
JNT Partuership, -allegedly gifted to the children, was
ever conveyed into tha WFLP,

' Tha MFLP bought the remaining inkterest in tha
JNT Partnership from Gerald Moore in Jupe of 2000, with
funds bheorvowed Iyom Rootatown Starage. The MPLYE 13 the
equitable owrdr of thie one-half interest of the JHT
Partnsrship.

20. Clover Pointe Land Developwent, Ltd..
Rootstown Indugtrisl Perk, LIL, Bandy Lake Properties,
LI, Clover Pointe IX, and Clover Pointe IIT are =ll
parxtnerghips of whichh THE MFLP was an {nitial partner.
The evidence shows these partnerships were formed for the
purpose of using Husband's personal development expertise
{aleng with the axpertise of the other prineipal
partnersg) in promoting developments. These partnerships
were formed using marital fupds (uswpally in the form of
loans frem Meser Congtyustidn Co.) and personally
guaranteed Iocans. In sharp contrast to the gubstantial
contributio;s of wmarital labhor, funds, and pledged
aggetn, the apntributicona of the MFLP to these ventures
were minimak ar best (5508 cash). Clover Pointe TI and
Clover Pointe III were formed with the MFLP ag a partnex
after the filing of this divorece and after a Restraining

Ordayr had haen issusd.

i2
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CON TONS OF W
1. The ecgsential elements of a valid inter

viveg gift are {(a) an intention on the part of the
donor to transfer the title and right of possession of
the paxrticular property to the donee then and there;
and {b) in pursuance ¢f such intention, 4 delivery by
the donor to the donee of the subject mattser of the
gifl, to the extant practicable or possible, considering
irs nature, with relinquishment of ownership, dominiom
and contrel over it. Bollss w. Toledo Trust Co.
(1934}, 132 Ohto 8t. 21, eyllabuz I.

2. There was no valid intex vives gif: by
Wife of her initial fifty percent (50%) cwnership
interegt in the MFLP. &She had no intent of conveying
lrer ownerghip in that aentity prior to {1er death. ghe
did not make s delivery of her Gwnership interest in
the Porm of delivery of an assignment dodument to the
genaral partner. ExCept to the extent which she
z#llowed her spouse £¢ manage the busipneas affairs, she
did not rel:inguiah evmnérship, dominion and tonmtrel over
her paz'tners'hip interests to her chlldren nor is there
any evidense that the children or Wife on behalf of the
children accepted any purported gift by Wife to the
children, Therefore, ag to Wife, the Court oomaludes
that none of the elemenra ¢f a gift have beea

astablished by even a prepunfierancs of the svidence.

14
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3. With respect to the initial fifty percent
{50%) Interest of Hushend in the MFLP, the Court
voncludes thet there is no evidenae of a gift in either
December of 1896 or January of 1997. However, there iz
some evidenoe of an intent to make an inter wivosm gife
by Huebayd (o Wife a9 eustodian for Joshua, Wife as
custeodian foxr Bhannen, and Wife ag trusteae of her
revocable trust. The intent to make an immediate gift
is expresgsed in the written Memoranda of Gifts signed
on PBesambar 3i, 1997, Those Memoranda of GLfts wers
deliveved to the Attorney and malptained by tha general
partner. Thers is no evidence that the Attommey
dalivered these Memorands of Gifte to Wife or the
ehildren nor is thére any evidenice of a delivery of the
Mamorandum of Gift Lettera directly to Wife as
cusktodian for the children or te the childran
themagalves. Finally, az set forxcth in the findings of
fact, there iz no evidence Hushand has relinquished
dominian or.c:cm:ml ovar his ownerahip intexest in the
MFLP or that he was acting consigtent with holding
those asgets in a fiducliary ecapacity. Therefore, the
Court corncludes that the Memorandum of Gift documents
signed by Hugsband were alsc not effective as an inter

vivos gift to the children of an interest in the MFLP.

15
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4. 1if Husband intended to make an inter
vivos gift to the children of his fifty percent (50%}
interest in the IMT Partnerzlip essential elements of a
completed gift are lacking. The Memorandum of Qifg
documents executed to avcomplish this function were
never dalivared o or accepted by the ehildren or their
cugtodian., Futher, the unexplained trestment of this.
partnership and the underlying assets as an asset of
the MFLP, when the documents reflact a direct glft to
the children, unhderwinés both the element of donative
intent and the relingquishment of contxol and dominion
by the donor.

5. The Court kas Jjurisdiction over the MFLP
agd {ts partners and the Court may exercise itae
Jurisdiction to order the general partner to exercise
his digscretion to medify or terminate the partnership
agreement 3g necessary to affectuabs a fair and
eguitable property division iu this case. Accordingly,
Husband's Motion to axclude the asseto of tha MFLP is
not well-ta]i::e.n and the Motion is hereby DENIED.

Finally, this is a Court of eguity, The
Court has a raspongibllity to fashion a diviaion of the
marital estate, which is fair and equitable to both
Husband and Wife., It is & responsibility taken
garlously.

16
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(H ] To graert Huaband's Motion and to exclude the azsets of
the MFLP from the maxltal sstate would do manifest
injustics to Wifw. It would deny Wife amy bemefit from
more than one-half of all the assets accumulared during
the marriage., It would permit Husband, however, to use
it «8a énjoy the pefaelits of all these assets througheunt

hig life. The Court cannot imagine a more ineguitable

resule.
IT I8 SO ORDERRD
{

. P Moy
JUDER JERRY I BA
COURT OF N PLEAS
DOMESTIC IONS DIVISION

2

1 ea: R, Lowry, Bag.

1 K. &ihsuﬁ, £8g.

( R. Paoploni, Egq.

17
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'STATEOF QHIO ).

FILED
COURT OF COMMON PLEAS
APR 28 2006

IN THE COURT OF COMMOR PLEAS- UNDAK.
DOMESTIC RELATIONS DIVISION POR?AéI? gﬁlﬁ%&ﬁgﬂ
: RAVENNA, OHIO

. ) ss CASENO..ZOQS DR 00036

PORTAGE COUNTY) - . . . . o
| | ‘ - 000 -
BARBARA MOSER, )
" PLAINTIFF, ° 3 |

V8. ; J[DGLENT ENTRY

TERRANCE L. MOSER, ' ; .
DEFENDANT. ; -
-00o0-

The above-captioned matter came on for hearing on Septemlier 19, 2005,
and conchided on September 23, 2003, on the Complaint of the Plamtlﬁ' and the
evidence. The Plamtlﬁ', hereinafter referred to as Wife, was present and
represented by Attorney Randal A. Lowry and Attomey Kenneth L. Gibson, and
the Defendant, hereinafter referred to as-Husband, was present and represented by
Aitorney Robert J. Paoloni.

The Court found that the parties had been legal residents of the State of

Ohio for more than six months and the County of Portage for more than ninety

days prior to the filing of the Complaint and that this Court, therefore, has

jurisdiction over the parties and this action.
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The Court ﬁnds that the parhes were o married on the 11"‘ day of October,
' 1980, and that two ch!ldren, Shannon, d.o b 1/20/86 arid Joshua, d.ob. 4/22/87, ‘
‘were born as-;s’sup Qf said mamagelaud are both e_rrianc;patad. |
o - The Court further finds that t'r-ne Wife alleges that the pearties are |

incompatiiale. Evidence éf éaid incompé.ﬁbility was presen’ced to the Court and
' was not demed by Husband and, by reason thereof; the pmﬁe:s are éi:;titled foa
Decree of Di:Vo:ce.

it is, therefore; ORDERED, ADJUDGED and DECREED, herein by the
Court, that the marriage contract heretofore existing between BARBARA
MOSER, Wife, and TERRANCE L. MOSER, Husband, be and the same is |
hereby DISSOLVED, VACATED AND HELD FOR NAUGHT, and both parties -
are hereﬁy released from the ohligations of sﬁd inarriage, except as hereinafter set
forth. |

‘This is a marriage of 26 years, during which time twa children were bormn
1o the parties. Wife is a well-educated woman and holds a Bachelor of Science
degree from Miami University and a Master’s degree from Kent State University,
Nevertﬁeless, it was she who put her career on ﬁold so that she might raise the
children of the marriage. Husband established tl;xe Moser Construction Company
with real estate development projects representing a major aspect of the

company's many constriction activities.
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Wife partié.:-i'pated in the op_eraﬁoﬁ of that business while raisigg.!:he children and
she helped -ﬁiaké the constructionlbomlp_any;mcqessfyﬂ; The parties enjoyed a fa.r- '
better-than-average living style' and Husband’s income, as shown from tax returns
fo% '2001 thrpugﬁ 2003, averaged clos’e' t& 5306,000 per annum. e

| Cénsidering the necessary liﬁng expen-ses of both the-flusﬁand and W’ﬂe,
. as submitted izt Court filings, and consideriné the ﬁusb_and’s ability to pay, and
the life-style enjoyed by the couple during the marriage, along withlal'l the other
factors enumerated in O.R.C. Section 3105,18, it is fiirther ORDERED,
ADJUDGED and DECREED that Husband shall pay, as spousal support, the s@
of Six Thousand Five Hundred Dollars ($‘6,5 00) a month for One Hundred Eight
(1 08)' consecutive months or until Wife shall remarry or die.

The Court finds that Husband has paid to Wife for spousal support during
the pendency of this action the sum of $165,383. Accordingly, Husband is given

| credit for twenty (25) months of spousal support payments, leaving a remazmng
?'ayment obligation of eighty-three (83) m‘onths.

Said i;ayments shail be made to Wife by a.n aftachment on an income
source or bank account through the Child Support Enforcement Agency and Two
Percent (2%) processing charge shall be added. The Husband is responsible for
direct payménts to CSEA, plus the processing charge, imtil such time as the

attachment on the income source or bank account bepomes effective.
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It is ordered that the Court retains jurisdiction under R.C. 3105.18 B)(1) <

o modify the amount of support to be paid.and to 'modify the terms of supporfto . - -

- . be paid and the lengith of support to be paid as provided under K.C. 3105.18,(F) if -

thére has been a change'in the ciroumstances of the parties, including, but not-

limited to any increase or involuntary decrease in the parties’ wages, galaries,

" ‘bonuses, living or medical expcnses ‘I‘he Court also retaing Junsmcuan pursuant

to a bankruptcy set forth as follows: Pursuant to statute and eqmtable prmclples-,
the Court has divided the parties’ marital assets, including pension and retirement
rights, ordered the payment of the parties’ debts, and awarded spousal support.

The purpose of thiz decision is to fairly and equitably allocate assets,
income, and debts based on the statutory considerations set forth above so that
each party is supported basad on the parties’ earning abilities and other statutory
considerations.

If, for anj-f reason, a party does ngt receive the assets awarded, particularly
the payment of the allocated promissory notes or if; for any reason; any assets

assigned by this decision should be given bankrupfcy relief the Court retains

"jurisdiction to establish or modify the amount of spousal support, to extend the

term of spousal support, or to make any reasonable and necessary award or Otder
to make the other party financially whole, except that the Court may not modify

an award of division of property.

42A




£r

€ ) : \

- This Order shall take grecedence over any other Order herein.

EACH PARTY TO TBIS SUPPORT ORDER MUST NOTIFY THE

'CHILD SURPORT ENFORCEMENT AGENCY IN WRITING OF HIS OR

HER CURRENT MAILING ADDRESS, CURRENT RESIDENCE
ADDRESS, CURRENT RESIDENCE TELEPHONE NUMBER, CURRENT
DRIVER’S LICENSE NUMBER, AND OF ANY CHANGES IN THAT-
INFORMATION. EACH PARTY MUST NOTIFY THE CSEA OF ALL
CHANGES UNTIL FURTHER NOTICE FROM THE COURT. IF YOU
ARE THE OBLIGOR UNDER A CHILD SUPPORT ORDER AND YOU
FAIL TO MAKE THE REQUIRED NOTIFICATIONS, YOU MAY BE
FINED UF 1O $50 FOR A FIRST OFFENSE, $100 FOR A SECOND |
OFFENSE, AND $500 FOR EACH SUBSEQUENT OFFENSE.
IF YOU ARE AN OBLIGOR OR OBLIGEE UNDER ANY SUPPORT
ORDER AND YOU WILLFULLY FAIL TO MAKE THE REQUIRED
NOTIFICATIONS, YOU MAY BE FOUND IN CONTEMPT OF COURT
AND SUBJECTED TO FINES UP TO $1,000 AND IMPRISONMENT FOR
NOT MORE THAN 90 DAYS.

IF YOU ARE AN OBLIGOR AND YOU FAIL TO MAKE THE
REQUIRED NOTIFICATIONS, YOU MAY NOT RECEIVE NOTICE OF

THE FOLLOWING ENFORCEMENT ACTIONS AGAINST YOU:
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IMPOSITION OF LIENS AGA]N ST YOUR PROPERTY, LOSS OFYOUR

PROFESSIONAL OR OCCUPATIONAL LIGEN SE, DRIVER’S LICENSE

~.OR RECREA'I‘IONAI_J LIGENSE;}WITHHOLDING FROMYOUR - .

INCOME; ACCESS RESTRICTION-AND-DEDUCTION FROM YOUR
ACCOUNTSIN FINAN CIAL INSTITUTIONS; AND ANY QTHER

ACTION PERMITTED BY. LAW TO OBTAIN MONEY FROM YOUTO

- SATISFY YOUR SU'PPORT OBLIGATION. .

A willful failure to comply with Orders regarding eﬁployment or income

source status or support termination is contempt of Court and will be punished

-according to law, as may disobedience to any other Order of this Court.

The Court finds that the partios have agreed and stipulated to the following
ifems: |

1, Bach party will keep the furnitnre, jewelry and wines currently in their
possession and all such items are considered c;f equal value.

2. The as:seté of Foamtech, Inc., including items of equipment identified on
the Rosen & Associates’ appraisal under Items 103-130, are to be sold and the
proceed§ are to be used to pay the debis of Foamtech, Inc., including reasonable
costs of sale paid to unrelated parties. (The Court notes that although the parties .
agreed to split any remaining balance, the Court has awarded Fdamtech; Inc., o

Husband as part of Moser Construction Company.)
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3 The personal residence of the parties shall be hsted"for sale mth a

- broker des:gnated by Wife,

. 4. Wife has received a distribution 0 $100,000 as an advance 'on the

property division, which'is currently a lien on the property.

The follawfﬁg informatioﬁ was submitted to the Court ré'ga;ding the items
leﬂ at issue: | o

Two equipmient appraisal reports were submitted to the Court. Testimony
i'egarding th;s reports was té}cen dunng trial; "1‘11;: testimony and report of Joseph '
Santora of frontrax was offered by Counsel for Husi:and and the testimony and
rep o;'t of Sharon Parker of Rosen & Company was s';ubmittcd by Caunsel for
Wife. The Rosen & Company appraisal found the equipment to have a faJr |
market value of $1,235,995 (eqmpment}, pius five vehicles W1th a falrmarket
value of $36,000, plus office equipment with a fair market value of $16,500, for a
total of $1,288,4§5 .' Ms. Parker testified that the five vehicles had probably
diminished in value 1Q percent since the time of the _appraisal, making the fair
market value of the vehicies §32,400, for a total of $1,284,895,

The Trontrax appraisal found the fair market value of the equipment to be
$1,024,050. The Trontrax apptelzisal ciid not include certain equipment which
Rosen & Company appraised at $51,450. The Ironira.x appraisal_also failed to

inchide certain newly-acquired equipment.
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~The appraisal was also bas.ed.on the equipment being sold within 45 - 180 days.

The testimony i?f M. Séintora was that the'appraiséf would be higher if a lohger

period of time was allowed for a sale to take placé: The Court notes thiat no saleis -

-contemplated in the above-captioned case. -

The Court acknowledges that the Irontrax appraisal was done at 2 fime

‘closer to trial, but finds that the Rosen & Company appraisal more accurately

reflects the value of the Mo-sef Construttion equipment and finds that equipment
valuetobe § 1,284,89_5.

The Court next turns to the fair matket value of the Moser Construction’
Company. A ﬁ.ll_l business ai)praisal was submaitted -by Robert Turner on baha]f of
the Husband and an abbreviated business appraisal was submitted by Mlchael
Zelezmk on behalf of Wife. Both experts treated Moser Construotlon Company,
Moser Contractors, LLC.; Foamtech, Inc.; and Rootstown Senvice as a single
consolidated entity for valuation.

Mr. Zeleznik values the Moser Construction Company entities at
$1,474,000. Wife argunes that is a conservative figure and suggests the frue value
of Moser Construction Company is $1,639,000,

M. Turner, on behalf of Husband, values ‘;he Moser Construction
Company entities at $949,773, Mr. Tumer then adjusts the value of the Moser

entities by 15% due to a possible lack of marketability.
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His adjusted value for the Moser entities 15$807,307. The Court finds, however,

. © the adjustment inappropriate in this case since no sale i coritemplated. T

The Court also notes that M, Turner uses a fixed asset figure of

© $1,000,000 as provided by Irontrax, The Court, however, fousid the fixéd asset

ﬁgﬁre to be $1,284,895 as provided by Rosen & Company. Accordingly, the sum
of $284,895 should be addsd to Mr. Turner's valné of fhe entities and the Coutt;
therefore, finds Mr Turner’s appraisal of Moser Conktmcﬁon Company is
$1,234,668 or $239,332 less than the Zeleznik appraisal after an adjustment by the
Court,

After a full review of both appraisals and since the Court is unable to
substituts ifs own judgment, the Court finds the appraisal of the Moser * -
Consf:ructioﬁ Company entities as submitteéd by Mr. Zeleznik of $1,474,000 to be
more reflective of the true value and should be adopted as the value of the Moser
Construction Company eniities.

In the Court’s Findings of Fact and Conclusions of Law dated December

" 30, 2004, the Court determined that all the assets and liabﬁities of the Moser

Family Limited Partnership (MFLP) were marital assets subject to equitable
division.

The MFLP contains numerouns business entities.
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These énti_ties include a 50% ownership interest in Rootstown Storage; Glovw" -
Pointe Land Development, Lid.;  Clover Pointe 11, 1Ltd.; Clover Pointe IH, Ltd.; and
listed assets are--]nmted liability coimpanies. Rootstown Storage is a parinership

between Hushand an& Hﬁsband’s father, Robert Moser, with each having a 50%

" ownership. The MFLP is a 50% owner of the other listed entitiés with the

exception of Terracove real estate development. .

The Court finds that the real estate davelopment known as Terracove is the
marketing name of the real estate being developed, which is solely ovmed by the
MFLP. The Court finds that fourteen of the ongmal lots within the development
remain to be sold and that all nine of the commercial lots remain to be sold, The
Court further finds that the fourteen rcmdentlal lots and the nine commercial lots
have an aggregate value of $756,193, accordmg to Mr. Turner, less a debt owed to
the Portage Community Bank of $320,2§0, for a net value of $435,943.

The Court ﬁr.r?her finds that Rootstown Storage owns mint storage
facilities, commercial rentals, and office rentels. It is a partnership and the MFLP
owns 50% of Rootstown Storage, while the other 50%.1s owned by Husband’s
father, Robert Moser, The Court finds the value of Rootstown Storage is

$1,266,060 of which $633,030 is an asset of the MFLP.

10
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The Court further finds that Clover Pointe Land Development, Ltd., isthe
100 percent owner of Sandy Léke Propertié‘s';oLLC; 'Cloyer_?oinﬁ Land -

" :Development, Ltd., is owned 50% by thée. MFLP atid 50% by -Prbn,:_'jgencc',HdeS.. .-
Tne: The Court further finds that Clover Poi;até i,an&'DevclopmenL_Ltd;, is valued
it $988,398, of which $494,199 is an asset of the MFLP. o

. The Court further finds that Clover Pointe I, Ld., is 2 residential
development Ig’uiown as Harp's Mill in Medina, Ohio. The company is owned 50%
by the MFLP and 50% by KM Land, LLC. - The Court further finds that Clover
Pointe II, Ltd., has a negative value of (§106,232) of which 50% or (§53,116) is the
responsibility of the MELP.- _ | _

The Court further finds that Cover Pointe I, Ltd., owns an office/industrial
condominium facility on Rout;: 18 in Medina, Ohio. Develo;}ment has been
difficult and more expensive than anticipated. The company is owned 50% by the
MFLP and 50% by KM Land, LLC. The Court finds that Clover Pointe II, Ltd.,
has a negative value of (§793,993) and that 50% or ($396,997) is the responsibility
of the MFLP.

The Court further finds that Rootstown Industrial Park, LLC., is a 153-acre .
land parcel in Rootstown, Ohio. The project has been available for sale since

January, 2001, but has not been sold.

11
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The Court finds that Rootstc'rwnrlndustrial Park, LLC has d n;egative, vatue of *
($'4'£9,,348). of which 50% or ($24,674) is the reépopsibiﬁty'_of the MFLP.'T_he '
remaining 50% ig the responsibility of the Bennet family. OV

The Court finds that the expért for the Wife valued the ownership interest
of Barbara anc;l Tetry Moser in the MEFLP to be $1,090,000, excluding partnership -
' investments and LLC's. (See Plaintiff's Exhibit No. 7)

The Court further finds that the expert for the Wife separately valued
Rootstown Industrial Park and found the interest of Barbara and Terry Moser to be
$505,000 and separately valued Rootstown Storage and found the interest of
Barbara and Terry Moser to be $608,000, (See Plaintiff’s Exhibits No.2 & 3)

The Court further finds that the expert for the Wife found that the total interest of
Barbara. and Terry Moser in the cnﬁﬁes making up the MFLP to be $2,203,000.

- The Court further finds that the expert for Husband finds that the interest of
Barbara and Terry Moser in the MFLP to be $1,507,663, Husband’s expert then
uses a 15% downward adjustment for lack of marketability fc;r a rounded MFELP
value of § 1,282,000, The Court finds the downward 15% adjustment inapplicable
and inequitable.

The Court acknowledges there is a well-accepted business rationale for
using a Jack of marketability adjustment. 'i‘he Court, however, ﬁnds:the

marketability reduction in the above-captioned case inequitable.

12
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. As an-example, the MFLP has $674,242 in notes receivable. They should be paid
in full and are allocated accordi.ng'ly. However, M. Turner adjusts these pot;as" by,
15%, reducing the value by $101,182:- This represents a 'subsfénﬁ*al.undi:vided o

equity and a windfall to-ofte of the parties. Accordingly, the Court declines to nse
the marketability adjustment. |

The parties agréed to use tﬁq appraisal services uf.' Mr, John Emig and Mr.
Bmig appraised a warehouse for $95,000, a ot associated with t'he marital |
residence for $45,000, and the marital residence at $225,000.

The Cours finds that the marital residence was sold for  gross sum of
$208,000. From that sum, $100,000 Was‘used to pay a second mortgage af the
Portage Community Bank, $21,162.85 to pay the first mortgage at Washington
Mutual Bank, and $16,868.98 was used to pay taxes and costs of sale. ﬁe ne\; stm
of $69,968 was used by Wife and constitutes Ein_e'arly distributionvof her portion of
the marital estate. .

The Court further finds that the $100,000 Portage Community Bank second
mortgage represents fonds previously awarded to Wife as an early distribution of
her portion of the marital estate.

Accordingly, Wife should be credifed with an early distributive award of
her share of the marital estate in the sum of $169,968 from the sale of the

residence,

13
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The Court further finds-that Comsot Properties, Ltd., is 2 company solely’
owned by Husband. The real estate in the company was appi-aised by Jobn Emig.- * -~
After offsetting the debt associa;ed with the con;paniy, i:hé’-'&;Vifc’s' expert valued ©
- . '@msot P%'operﬁes; Ltd., (as of June 20, 2005)-at $2'0,000;- -

In addition to the real estate developments, the Court finds that the. MFLP
has $674, 242 worth of notes receivable due from the various business entities,
mcludmg two of the LLC investments. Clover Pomte ]]I owes $222 650 to the
MFLP in a note receivable; KM Land, LLC., owes $206,000 to the MFLP in a note
receivable; and Rootstown Indus-;trial Park owes $153,380 to the MFLP in'a not.e
receivable. These represent the three major notes within the WIP

The Court finds that thers is a Chase Visa credit card debt ($10, 849 at the
- time of trial) and sa.xd debt is found to be the responsibility of Wife.

“The Court finds that each party has a checking acount in his or her name
and each party is entitled to theis own individual checking account,

The Court finds the following assets of the marriage and also finds values
associated with each asset:

1. The marital residence located at 3898 Sanford Road, Rootstown, was an
asset of the marriage. It was sold and the net proceeds of $169,968 were awarded

to Wife as an advance of her portion of the marital estate.

14
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o2 Hﬁsband’s.residenqe is Jocated at 4367 Clover Drive, Ravenna, witha -
fair market value of §157,500 and & mortg;age of $156,947, leaving mmtal equity -
- of approximately :$5.53_ Cos | '
- 3. Bleven hundred shares of Portage Community Bank stock with a value of .
$42.59  share and a marital equity of $46,849.

4. A 1995 Mercedes Benz with a fair market value of $16,905.

5. Two 1978 Lincoln Mark V automobiles .va.lued- .at $500 each, with a total
fair market value of $1,000. |

6. One fishing boat with a fair market value of $1,000.

7. One power boat with no equity.

8. Moser Construction Company profi sharing of Husband valued at
$18,404. | o

9. Chase IRA # 502263112815 of Wife valued at'$3,317.

-10, Wife’s STRS pension and Wife’s OPER;G pension with a combined
value of $128,341.56 and a marital porfion subject to equitable division of
$120,582. |

11, Husband’s Social Security benefit valued at $202,318 and a marital
portion subject to equitable division of $186,160.
12. Husband’s life insurance cash surrender value at Westfield valued at

$11,500,

15
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13, A Wachowa account valued at $1 8 991 (asof 7/05)

14, Bank One securities valued at $25 564. -

15. Bank One Savings of Wife valued-at $I,-243.

16. Moser Construction cqmpmﬁesf(includeé Moser Construction,
Company; FO&D.':IIGC]J, Ipc.; Moser Contractors, LLC.; and Rootstown Service)
valued at $1,474,000. -

17. Wife’s 2003.Infinity 135 Sedan valued at $14,770, mimns the lien of
$2,355, for anet equ.i?y of $12,415.

18. Comsot Properties; Lid., valued at $20,000.

19. The Moser Family Lmuted Partnership valued at $1,507,663, with
asset‘s as follows: ‘

Cash ' 4,143

Accounts Receivable 4,064
Note Receivable - Industrial Paxk . 153,380
Note Receivable - Clover Pointe II¥ 222,650
Note Receivable - KM Land. - 206,000
Note Receivable - Maplewood/Duda 53,100
Note Receivable - Steve King 17,401
Note Receivable - Shannon Moser 21,711
Interest in Rootstown Storage (50%) 633,030
Interest in Clover Pointe (50%) 494,199

- Interest in Clover Pointe I (50%) - 53,116
Interest in Clover Pointe IIT (50%) - 396,997
Interest in Rootstown Industrial Park - 24,674
Tliquidity Discount on Investment - 97,866
Terracove (100%) o 756,193

16

54A




Ravenna Lots ‘- S 16,559 - -

Other, Current Assets o /308
Total Asset Value 2,000,085
A Liabxhtles

Accounts Payable . 11,838
Notes Payable (total) 475,105
Other Current Liabilities _ 5,479
Total Liabilities 192422

EQUITY 1,507,663

20, Wife’s CD (Withdrawal) of $2,650.

21, Vacant ot valued at $45,000.

22. ‘Warehouse valﬁedﬁt $95,000.

The Court finds the total value of the marital estate s $3,778,764.

It is, therefore, ORDERED, ADJUDGED and DECREED that the assets of

the marital estate shall be divided as follows:

To Husband:

1. Moser Construction Company $1,474,000
2. Comsoft Properties, Ltd. " . 20,000
3. 4367 Clover Drive Residence 553
4, 1100 Shares of Portage Community Bank 46,849
5. 1995 Mercedes Benz 16,905
6. Fishing Boat 1,000
7. Power Boat ~0-
8. Husband’s Profit Sharing Plan : 18,404
9. Husband’s Westfield Life Insurance (CSV) 11,500

10. Warchouse - 95,000

11, Vacant Lot - 45,000

17
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12. Husband’s Social Security Account -
13. (2) 1978 Lincoln Mark V ($500 each)

14, All assets of MFLP not assigned to Wife *

(MFLP value of $1,507,663, less

186,160
1,000

© -~ $795,323 to Wife, including the following:

Terracove assets’ $435,943 '
- KM Land Nate 206,000
Rootstown Industrial 153,380)
Total Disu-ibu!'ion to Husband
Lesscashto Wife -
Total

To Wife:

1. Marital Residence Equity

2. Chase IRS #502263112815

3. CD (Withdrawn)

4, Bank One Savings

5. Bank One Securities

6. Wachovia Accommt

7. PERS/STRS

8. Terracove Assets
" 9, KM Land Note Receivable
10, Rootstown Industrial Note Receivable
11. 2003 Infiniti 135 Sedan'.

Total Distribution to Wifs
Cash to Wife to equalize Property Division

Total

Accordingly, Husband shall pay to Wife the sum of $739,329 fo equalize

the property division. Husband shall be permitted to pay in a Jump sum orin a

payraent plan,

18

$2,628,711

739,329

$1,889,382

$ 169,968
' 3,317
2,650
1,243
25,564
18,991
120,582
435,943
206,000
153,380
12,415

$1,150,053
739,329

$1,889,382

712,340 -
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Should I—Iusband electa payment p]an, the terms sha]l be estabhshed by the partles

Payments may not, however, excéed a 15-year penod and shiould carry an interest -
- " rate of five percent.. .

It is further ordered that any and all Temporary Orders of the Court shall
not-merge with the final Divorce Decree,

Each party is hereby ordered to be responsible for their own Attomey fees

and costs after forfcztme of Wife’s deposit shall be paid by Husband.

ITIS SO ORDERED. @\A
. | (h‘\ —?

JUDGE JERRY L. HAYES
COURT OF COMMON PLEAS .
DOMESTIC RELATIONS DIVISION .
cc: K. Gibson, Esg. : : . Ca "\\
R. Lowry, Esq. : e i
R. Paoloni, Esq. e

The Clerk is directed to serve uiaon all parties notice of this judgment and its date
of entry upon the jouinal in accordance with Civ. R. 58(B)

s as? BB

[add
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