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Prac. R. M Section S. The Appellees additional authority are listed on (page 3).
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STATE OF OHIO ex rel. LEVBILT IK.
GRIFFIN,

Relator, CasQ No. 2006-2079

GERT M. SMITF;, CLERK, U.S.
DISTRICT COURT, and AUGUSTIN
P. O'NEIL,

RespoAdents.

NOTICE OF I+'ILING A NOTICE OF 12.EMOVAL IN FEDERAL COURT

Pursuant to 28 U.S.C. §§ 1442 and 1446, Geri M. Smith, Clerk, United States bistrict

Court, has filed a Notice of Removal in the United States District Court for the Southern District

of Ohio, Eastem Division. A copy of the Notice of Removal is at#achal. Accordingly, removal

is effected under 28 U.S.C. § 1446(d) and this Court is to pioceed no further unless and until the

case is remanded.`

IN TIiE SUPREME COURT OF OHIO

Original Action in Mandamus

Respeotfnlly submitted,

LE LJ

GREGORY G. LOCKfIART
United States Attorney

Jahit J. Stark (0076231)
Assistant United Statcs Attorney
303 Marconi Boulevard, Suite 200
Columbus, Ohio 43215
Telephone: (614) 469-5715
Fax: (614) 469-5240
Email: john.stark@usdoj.gov

DEC 0 6 2006

MARCIA .1 iuIENGEt„ CLFAK
SUPREME COUfiT Of OHIO

I Section 1446(d) states that "(p]romptly after the 5ling of such notice of removal of a
civil action the defendant or defendants shall give written notice thereof to all adverse parties and
shall file a copy of the notice with the clerk of such State court, which shall effect the removal
and the State court shall proceed no fnrther unless and until the case is remanded"

t^ /
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YN TIiE U•NITED STATES DISTRICT COURT
FOR 1'HE SOUTHERN DISTRICT OF OHIO

. EASTEIZN DIVISTON T,GS t1tC -b
. ..^; .>^.

STATE OP OHIO es reL LEVERT K ,;.,, s. :•r :';:.;'f l', U
GRIFFIN,

Case No. .4
Relator,

v. . KJDGE MARBLEY

GERI M. SMITH, CLERIC, U.S.
DISTRICT COURT, and AUGUSTIN
P. 0'NEII.., BSQ.

MAG)STltit'1'E JUDGE ABEL

Respondents.

NOTICE OF I2EMOVAL

1. Porsuent to 28 U.S.C. §§ 1442 and 1446, Geri M. Smith, Clerk, U.S. District

Court for the Norther n District ofOhio ("Clerk') is removing to this Court a civil action

originally filed in the Ohio Supreme Court by Relator Levert K. Grif&n, pro se.

2. The Clerk received a copy of the surnmons and complaint on November 15, 2006.

The process and pleadings served upon the Clerk are attached at Exhibit 1.

3. Griffin petitions the Ohio Supreme Court for a writ of mandamus to compel the

Clerk of the U.S. District Court, Northern District of Ohio, to serve a summons and cornplaint in

the case of Gxif6n v. O'Neil, Case No. C5-05-2532. Comolairrt pp. 2-4. The Hon. Peter C.

Economus, U.S. District Judge forthe Northem District of Ohio, dismissed that action sua sponte

pursuant to 28 U.S.C. § 1915(e). Judgment was entered December 8, 2005. See Case No. C5-

05-2532 (Memorattdung Opinion and 0rder. Doc. 8, and Jud¢ment Entrv, Doc. 9).

4. This action is removable pursuant to 28 U.S.C..1442(a)(1).' GeriM. Smith is

r Section 1442(axl) states in part as follows:
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CASE ANNOUNCEMENTS AND ADMINISTRATIVE ACTIONS

December 11, 2006

(Cite as 12/11/2006 Case Annonncemenls, 2006-Ohlo-6473.1

MOTION AND pIiOCEDi71t.AI, RULINGS

2005-0331. Whitaker v. M.T. Automotive, Inc.
Summit App. No. 21836, 2004-Ohio-7166. This cause came on for further
consideration of appellant's motion to strike appellee's motion for reconsideration,
or, in the alternative, to establish a new deadline for filing a response. Upon
consideration thereof,

It is ordered by the court that appellant may file a memorandum opposing
the motion for reconsideration within seven days of the date of this entry.

2006-1531. Goyings v. Rickels.
Paulding App. No. 11-06-03. This cause came on for further consideration of
appellant's application for leave to file a motion for reconsideration. Upon
consideration thereof,

It is ordered by the court that the application for leave is denied.

2006-2079. State ex rel. Griffin v. Smith.
In Mandamus. This cause originated in this court on the filing of a complaint for a
writ of mandamus. On December 6, 2006, respondent Geri M. Smith filed a notice
of filing of removal in the United States District court for the Southem District of
Ohio, Eastem Division. Upon consideration thereof,

It is ordered by the court that this cause is stayed pending the federal court's
determination. The parties shall notify this court upon the conclusion of the
federal court proceedings.

MISCELLANEOUS DISMISSALS

2006-2133. State v. Rogers.

^ ^
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In Procedendo. This cause originated in this court on the filing of a complaint for a
writ of procedendo. Upon consideration ofrelator's application for dismissal,

It is ordered by the court that the application for dismissal is granted.
Accordingly, this cause is dismissed.

MEDIATION REFEY2T2ALS

The following case has been referred to mediation pursuant to S.Ct.Prac.R.
XIV(6):

2006-2206. State er rel. Kelley w. Indus. Comm.
Franklin App. No. 05AP-1161, 2006-Ohio-5514.

ADIVIINTSTRATIVE ACTIONS

1. Amendments to Gov.Bar R. VI have been adopted. Proposed amendments
to Gov.Bar R. V and VI have been published for comment.

2 12-11-06
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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF OHIO

EASTEIZN DIVISION

State of Ohio ex rel. Levert K. Griffin,

Plaintiff, Case No. 2:06-cv-1022

v. Judge Marbley

Geri M. Smith, Clerk, U.S. District Court, Magistrate Judge Abel
and Augustin F. O'Neil, Esq,

Defendants.

ItlU, 17UV I. 2

Order

Plaintiff brings this petition for a writ of mandamus, initially filed in the Ohio Supreme

Court and removed to this Court pursuant to 28 U.S.C § 1442 and § 1446. This matter is before

the Court on Magistrate Judge Abel's March 5, 2007 Report and Recommendation that

Defendant Geri M. Smith's December 13, 2006 motion to dismiss (doc.5) and her January 30,

2007 renewed motion to dismiss (doe. 11) be granted. No objections have been filed to the

Report and Recommendation.

Upon de novo review as required by 28 U.S.C. § 636(b)(1)(B), the Court ADOPTS the

Report and Recommendation. Plaintiff sought a writ of mandamus from the Supreme Court of

Ohio against Defendant Smith in her official capacity as the Clerk of Courts for the Northem

District of Ohio. As the Magistrate Judge held, a state court does not have jurisdiction to issue a

writ of mandamus to a federal officer. M'Clung v. Sillitnan, 19 U.S. 598, 603 (1821); Ekparte

Sliockley, 17 F.2d 133, 137 (N.D. Ohio). Since the Supreme Court was without jurisdiction, this

Court also lacks jurisdiction to hear this case. Accordingly, Defendant Geri M. Smith's

December 13, 2006 motion to dismiss (doc.5) and her January 30, 2007 renewed motion to

3
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dismiss (doe. 11) are GR.AIVTED. Defendant Geri M. Smith is DISMISSED from this lawsuit.

s/Alaenon L. Marbley
Algenon M. Marbley
United States District Judge

2
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[Cite as Reasoner v. Columbus, 2003-Ohio-670.]

IN THE COURT OF APPEALS OF OHIO

TENTH APPELLATE DISTRICT

Walter C. Reasoner,

Plaintiff-Appellant,

v.

City of Columbus, ahd
Bruce Jenkins, Judge,
Franklin County Municipal Court,

Defendants-Appel lees.

IYV. 17VV

No. 02AP-831

(ACCELERATED CALENDAR)

0 P I N I 0 N

Rendered on February 13, 2003

Walter C. Reasoner, pro se. ^4--

Richard C. Pfeiffer, Jr., City Attorney, and Glenn B. Redick,
for appellees, City of Columbus and Judge Bruce Jenkins.

APPEAL from the Franklin County Court of Common Pleas.

KLATT, J.

{¶1} Appellant, Walter C. Reasoner, appeals from the Franklin County Court of

Common Pleas' dismissal of his complaint against appellees, city of Columbus and Judge

Bruce Jenkins. For the following reasons, we affirm.
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No. 02AP-831 2

{¶2} On February 5, 2002, appellant filed suit against appellees alleging that

Judge Bruce Jenkins violated appellant's due process and equal protection rights under

the United States and Ohio Constitutions by dismissing appellant's underlying case when

appellant refused to obtain an attorney. Appellant sued the city of Columbus only in its

capacity as Judge Jenkins' employer.

{¶3} After appellees filed a Civ.R. 12(B)(6) motion to dismiss, but before the trial

court ruled upon the motion, appellant filed an amended complaint. The amended

complaint elaborated upon appellant's initial claim, but did not add any new claims or

parties. In response to the amended complaint, appellees filed another Civ.R. 12(B)(6)

motion, arguing that Judge Jenkins was immune from liability for his alleged actions.

{14} On June 14, 2002, the trial court issued a decision granting appellees'

Civ.R. 12(B)(6) motion to dismiss the amended complaint. The trial court concluded that,

based upon the allegations contained in the amended complaint, appellant could not state

a claim upon which relief could be granted because the affirmative defense of Judicial

immunity prevented recovery. Appellant then appealed to this court.

On appeal, appellant assigns the following errors:

"First Assignment of Error

"The trial court erred in showing flagrant disregard of Procedure Rules, and

Appellant's rights in the dismissal of his action.

"Second Assignment of Error

"The trial court erred in granting Appellees Civ.R. 12(B)(6) motion to dismiss

Appellant's Action."

3 . ^
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(¶10) In order for a court to dismiss a complaint for failure to state a claim upon

which relief may be granted, °it must appear beyond doubt from the complaint that the

plaintiff can prove no set of facts entitling him to relief," Cincinnati v. Beretta U. S.A. Corp.,

95 Ohio St.3d 416, 418, 2002-Ohio-2480, ¶5. When deciding a motion to dismiss

pursuant to a Civ.R. 12(B)(6) motion, a court may not consider any evidentiary materials

other than averments in the complaint. McGlone v. Grimshaw (1993), 86 Ohio App.3d

279, 285. In construing the complaint, a court must presume that all factual allegations

asserted in the complaint are true and make all reasonable inferences in favor of the

plaintiff. York v. Ohio State Hwy. Patrol (1991), 60 Ohio St.3d 143, 144. A court,

-° ^ however, is not required to presume the truth of conclusions unsupported by factual

allegations. Mitchell v. Lawson Milk Co. (1988), 40 Ohio St.3d 190, 193.

{¶11} By his first assignment of error, appellant argues that the trial court erred by

granting appellees' Civ.R. 12(B)(6) motion on the basis of the affirmative defense of

judicial immunity. Appellant asserts that, pursuant to Civ.R. 8(C), a defendant must

assert the affirmative defense of judicial immunity in an answer, not in a Civ.R. 12(B)(6)

motion.

(J(12) Generally, affirmative defenses, such as judiciai immunity, cannot be raised

in a Civ.R. 12(B)(6) motion because they normally cannot be proved without reliance

upon evidentiary materials outside the complaint. However, this general rule is not

applicable when "the existence of the affirmative defense is obvious from the face of the
.,..-_.^_x._...

complaint." Mankins v. Paxton (2001), 142 Ohio App.3d 1, 9. See, also, Denlinger v,

Columbus (Dec. 7, 2000), Franklin App. No, OOAP-315 ("an affirmative defense may be

the basis of a motion to dismiss where it is apparent from the face of the complaint that

1'9
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the defense is available"); Spence v, Liberty Twp. Trustees (1996), 109 Ohio App.3d 357,

362 ("[a]n affirmative defense may thus be raised in a Civ.R. 12(B) motion, but only if ""' it

is clear on the face of the complaint that the affirmative defense is available"); White v,

Goldsberry (Dec. 4, 1992), Athens App. No. CA-1525 ("[w]hile immunity is an affirmative

^. _.._ defense, where the complaint itself bears conclusive evidence that the action is barred by

the defense, a Civ.R. 12(B)(6) dismissal is proper").

{113} In the case at bar, our review of the record reveals that appellees' Civ.R.

12(B)(6) motion was based and decided solely upon the averments contained within

appellant's complaint. Although appellant asserts that the trial court considered "unswom

allegations," neither the record nor the decision includes reference to such outside

evidence. Consequently, because we conclude that appellees' Civ.R. 12(B)(6) motion

was a proper vehicle for the assertion of the affirmative defense of judicial immunity, we

overrule appellant's first assignment of error.

{114} By his second assignment of error, appellant argues that the affirmative

defense of judicial immunity does not preclude his claim, We disagree.

{¶15) A.judge is immune from civil liability for actions taken vVithin the judge's

official capacity, even if those actions were in error, in excess of authority or malicious.
V

Kefly v. Whitrng (1985), 17 Ohio St.3d 91, 93. A judge will only be subject to liability if: (1)

the judge acted in a "clear absence of all jurisdiction"; or (2) the action at issue was not
^

judicial in nature, i.e., an action not normally performed by a judge. Forsyth v. Supreme

Court of Ohio (Aug. 25, 1998), Franklin App. No. 98AP-59; Twine v. Probate Court

(June 28, 1990), Franklin App. No. 89AP-1170.

IP 10
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{¶16} In the case at bar, Judge Jenkins cannot be held liable for ordering

appellant to obtain an attorney or for dismissing appellant's case unless either of the two

exceptions to the judicial immunity doctrine apply. Despite appellant's arguments to the

contrary, the averments in his complaint establish that neither exception exists In this

case. First, it is apparent from the face of the complaint that Judge Jenkins had subject

matter jurisdiction over the case underlying appellant's instant complaint. Second, by

issuing the order in question and dismissing appellant's case, Judge Jenkins was

performing actions within the ambit of his official, judicial functions.

{117} Appellant, however, argues that the trial court erred in granting the motion

to dismiss because his amended complaint included allegations that Judge Jenkins

exceeded his jurisdiction by ordering appellant to obtain an attorney and by dismissing

appellant's case. (See Amended Complaint, at ¶6, 8, 9.) Although appellant may be

correct in his assessment of the unlawfulness of Judge Jenkins' actions, if a "judge has

the requisite jurisdiction over the controversy, he is immune from liability even though his

acts are voidable as taken in excess of jurisdiction." Hopkins v. INA Underwriters Ins, Co.

(1988), 44 Ohio App.3d 186, 187-188. Thus, because Judge Jenkins had subject matter

jurisdiction over appellant's underlying case, the judge could not be liable for any action

taken in his judicial capacity, even those taken in excess of the judge's jurisdiction.

Accordingly, we conclude that the trial court properly granted appellees' motion to

dismiss, and we overrule appellant's second assignment of error.

{118} For the foregoing reasons, we overrule appellant's assignments of error and

affirm the judgment of the Franklin County Court of Common Pleas,

Judgment affirmed.

^ /^
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PETREE, P.J., and BROWN, J., concur.

yp 12
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MARY KATE LEAMAN, Plaintiff-Appellant, v. MINNIE FELLS JOHNSON, et al.,
nefendants-Appellees

No. 85-3471

UNITED STATES COURT OF APPEALS FOR THE SIXTH CIRCUIT

794 F,2d 1148; 1986 U.S. App.1.E7{IS 26969; 40 Empl. Prac. Dec. (CCIi) P36,320

Argued February 25, 1986
July 10, 1986, Decided and Filed; PETITTON FOR REIIEARING EN BANC

CrRANTED September 3,1986

PRYOR FIISTORY: [•li ON APPEAL from the United States District Court for the Southetn District of Ohio.

CASE SUMMARY:

-••'PROCEDURAL POSTURE: Plaintiff employee sought review of the order of the United States District Court for the
Southem District of Obio, which dismissed her claim on ajurisdictional ground arising from a state created waiver or
election of remedies.

OVERVIEW: The employee filed an aotion against defendant supervisors under 42 U.S.C.S. § 1983, claitning that her
superiors discharged her because of her vocal concem about the treatment of a mentally retarded client. She alleged that her
discharge over such matter of policy and expression of opinion constituted a first amendmont free speech violation and a
violation of § 504 of the Rehabilitatlon Act of 1973, 29 U.S.C.S. § 794. The distdet court dismissed her claim on a
jurisdictional ground arising from a state created waiver or election of remedies. Tho court reversed the judgment of the
district court. The court held that the state statute could not create a waiver rule that would oust a federal caure of federal
question junsdiction. The waiver issue arose because the employee also sued the state in an Ohio state court for
compensation. After the Ohio court dismissed her action as a valid personnel decision without ruling on her constitutional
claims, the district court dismissed her action on the basis of the waivcr provision of an Ohio statute, Ohio Rev. Code Ann. §
2743.02(A). A federally crcated right should be heard in federal court even if the state had closed its doors.

OUTCOME: The court reversed the judgment of the distriot court dismissing the claim on jurisdictional grounds. The court
held that a state statute could not be interpreted so as to oust a federal court of federal question jurisdiotion. A federally
created right should be heard in federal court even if the stare had closed its doors. Otherwise, a state would be able to
obstruct and frustrate the obligation and the remedy created by federal law.

CORE TERMS: cause of action, waive, state statute, diversity, immunity, waiver rule, state officer, sovereign inununity,
entertain, federal law, state officials, voluntary waiver, civil action, failure to stato a elaim, intelligent, pcrsonnel, federally,
election, omission, withdraw, supplied, bargain, servant's, depth, doors, quid, quo

LezisNexis(R) Headnotes

Civif Procedure > Jurisdiction > Jurisdictionaf Sources > General Overview
Governnrents > Courts > Courts of Claims
Govu•nments > Courts > Creation & Organization
[HN1] The Ohio Act creating Court of Claims actions provides, in part, that filing a civil action in the Court of Claims results
in a complete waiver of any cause of action, based on the same act or omission against any state ofGcer or enlployee. Ohio
Rev. Code Ann. § 2743,02(A).

Constitutior+al Law > The Judiciary > Case or Controversy > General Overview
Constitutional Law > The Judiciary >]urisdiction > General Overview
Goveruments > Courts > Creation & Organization

/P J3
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[HN2] Acts of Congress enaeted under Article III, such as 42 U.S.C.S. § 1983 and 28 U.S.C.S. § 1343, define thejurisdiction
of the federal courts, and ordinarily the state n ay not withdraw or limit that jurisdiction by the adoption of waiver or election
of remedies rule. A state cannot bar removal of cases to federal court as a condition of permitting a foreign corporation to do
business in the state, or defeai federal jurisdiction by confining jurisdiction of an issue to a specialized state oourt It may be
true in a diversity ease that after £rie that the doors of the federal courts arc closed if the state would not entcrtain the claim,
but a federally created right should be beard in federal court even if the state has closed its doors to rhe parties. The reason for
this rule is that otherwise a state would be able to obstruct and frustrate the obligation and the rentedy created by federal law.

COUNSEL: Marc D. Mexibov (Argued) 36 E. Foutth Street, Suite 174 Cincinnati, OH 45202 for Appellant

Dcborah A. Peperni Asst. Attorney General 30 E. Broad Street Floor 26, Columbus, OH 43215 and'IYm Mangan (argued)
^.. .. _
OPINION BY: MERRTT7

OPINION

Before: LIVELY, Chief Judge; MERRITT and NELSON, Circuit Judges.

M6RRITT, Circuit Judge, delivered the opinion of the court, in which LIVELY, Chief Judge, joined. NELSON, Circuit
Judge, (pp, 4-8) deliveted a separate dissenting opinion.

OPINION

Mi;R12ITT, Circuit Judge.

In a suit for injunctive relief and damages under 42 U. S.C. § 1983, plaintiff, a former probationary employee of the Ohio
Department of Mental Rctardation, claims that her superiors discharged her because of her vocal coneem and disagreemeat
expressed to court personnel and others about the rreatment of a particular menrally retarded client. She sues supervisory
employees of the Deparmient. She alleges that her discharge over such matters of policy and expression of opinion
constitutes a first amendment free speech violation and a violation of § 504 of the Rehabilitation ["2] Act of 1973, 29 U.S.C.
§ 794 (prohibiting "discrimination" against the handicapped in any progratn receiving federal assistance). We have no
occasion to discuss the merits of her claim or any immunity defense because the District Court disniissed her claim on a
jurisdictional ground arising from a state crcated waiver or election or remedies.

The waiver issue arises because the plaintiff also sued the state ln the Ohio Court of Claims for compensation. After the
"tourt-of Claims dismissed her action as a valid personnel decision without ruling on het constitutional claims (apparently

reserving her federal claims for decision in federal court), the District Court below dismissed the action against the
individuals on the ground that her state action constitutes "a knowing, intelligent and voluntary waiver" of her federal action.
This waiver ruling is based on [HN1] the Ohio Act ueating Court of Claims actions whioh provides, in pertinent part, that
"filing a civil action in the Court of Claims results in a complete waiver of any cause of action, based on the same act or
omission ... against any state officer or employee .... " Ohio Revised Code § 2743.02(A).

There [*3) is no resJudlcara issue here. The reason for dismissal of plaintiffs action is based on a state waiver rule. The
ruling undermfnes jurisdiction of a federal cause of action under § 1983 against state officials who allogedly injure a citizen
in violation of federal constitutional or statutory right. The state statute in question should be construed only to waive state
created but not federally created claims against state officials. Neither the state courts nor the Court of Claims have construed
the statute to limit federal actions. The Court of Claims acknowledged in its opinion that the plaintifPs first amendment issues
would be "detetmined" in federal court. No suggestion is made that a waiver rule would apply there.

giN2] Aets of congress enacted under Article CII, such as 42 U.S.C. § 1983 and 28 U.S.C. § 1343, define the jurisdiction of
the federal courts, and ordinarily the state may not withdraw or limit that jtrrisdiction by the adoption of waiver or election of
remedies rule. A state cannot bar removal of cases to federal court as a condition of permitting a foreign corporation to do
business in the state, Nome lns. C. v, Morse, 87 U.S. (20 Wall.) 445, 22 L. Ed. 365 (1874), [*41 or defeat federal jurisdiction
by confining jurisdiction of an issuo to a specialized state court, Payne v. Hook, 74 U.S. (7 Wall.) 425, 19 L. Ed. 260 (1869).
It may be true in a diversity case that after Erie that the doors of the federal courts are closed if the state would not entertain
the claim, see Angel v. Bullingron, 330 U.S. 183, 91 L. )rd. 832, 67 S. Ct. 657 (1947), but a federally created right should be
hoard in federal court even if the state has closed its doors to the parties, id. at 192. The reason for this rula is that otherwise a
state would be able to obstruct and frustrate the obligation and the remedy created by federal law. See also Rosa v. Canrrell,
705 F.2d 1208 (10th Cir. 1982) (state statute conditioning worL•man's compensation on waiver of other claims does not affect

r- •r--: 41983 action). Therefore, we dceline to interpret the state statute in question herc to apply a waiver rule that would oust a

P /y
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_.:.:^federal court of federal question jurisdiction.

The judgment of the Dismict Court is thercfore reversed and the case remanded for further proceedings.

DISSENT BY: NELSON

DISSENT

DAVID A. NELSON, ["51 Circuit Judge, dissenting. An act of the Ohio legislature says that the filing of a civil action
against the Stato of Ohio in the Ohio Court of Clahns results in a completc waiver of "any" eognate cause of action the
plaintiff has against any individual state officer or employee. O.R.C. § 2743.02(A)(1). If this statute meant what it seenu to
say, the court suggests, it would be unconstitutional; therefore, the court concludes, that is uot what it means. Because I do
not believe the statute would be uncoustitutional if construed to mean what it says, I respectfully dissent.

But for the possible constitutional problem, the statutory language would not seem ambiguous. It provides for the "complete
waiver of any oause of action, based on the same act or omission, which the filing party has against any state officer or
employee." Judges of the United States District Courts for both the Nonhem and Southern Districts of Ohio have read these
words as covering any cause of action created by fedetal law, as well as state law. (In addition to the trial court's order in the
instant case, see Ferrari v. Woodside Receivtng Hospital, 624 F. Supp. 899, 902 (N.D. Ohio 1985): "if (°6( the language in §
2743.02(A) of thts Ohio Revised Code is to be given effect, this court must fsnd that the plaintiff voluntarily waived afederal
cause of action in favor of an action against the State of Ohio." (Emphasis supplied.)) Absent any constitutional problem, I
would find the district courts' reading of the statute unexceptionable: "any cause of action" does not, to me, mean "any cause
of action arising under the law of any state or political subdivision thereof or any foreign country but not under the law of the
United States." L And if the statute means what the district courts have said it means, the Ohio court of Claims is bound by it,

oT ooa'rse, just as the federal courts are, if the statute is constitutional,

1 1 am secngthened in my conclusion by this court's reccnt decision in UnitedSmtes u Wtnson, 793 F.Zd 754 (6th Cir. 1986), holding that even
under tho striet consirue6on accorded oriminal statutes, tlu wmtis, "any coutt;" ae used in 1S U.S. C. ¢ 922(It)(1), arc'patently unambiguous" and
do not ecolude foreign courts.

["7) I do not view the Ohio statute as withdrawing or limiting the jurisdiction of the federal courts to entertain actions under
42 U.S.C. § 1983, anymore than it withdre.ws or limits thejurisdiction of state courts to entertain such actions. The dismissal
of plaintiffs federal lawsuit was not based on lack of jurisdiodon; according to the District Court's order, it was based on
plaintiffs failure to state a claim agaitut the defendant officials.

If the defendant officials had pleaded and proved an accord and satisfaction--if they had shown that plaintiff had given them a
written release of all claims in exchange for a monetary oonsideration-the defendants would surely have been entitled to a
dismissal in any court, state or federal, in which plaintiff ntight have brought her action; but I would not have supposed that
recognition of such a defense could be said to impinge improperly upon the eourt's jurisdiction. This is a situation not where
the court has no jurisdiction, but where the plaintiff has no ease.

In Home Insurance Company of Netv York v. Mors'e, 87 U.S. (20 Wall.) 445, 22 L. Ed. 365 (1874), the Supreme Court held
that an insurance ['"g] company could not be required, as a condition of doing business in the state of Wisconsin, to agree in
advance that actions brought against it in Wisconsin's eouns would never be removed to the federal courts on diversity
grounds. 'Ihe reasoning of the Supreme Court shows, I think, why Home fnsurance is not controlling here:

M .,. _. _.^ - . _.
"In acivil oase (a person] may submit his particular suit by his own consentte an arbin•ation, or to thodccision of asinglojudgo (without
ajury.] So hcmay omit to excrcise his right to remove his suit to a Federal a•ibunal, as often as he thinks fi6 in each reeurring case. ln
+hese aspecu any citizen mry rw doubt waive the rights m which he may be emitled. He oanno4 however, bind hirnsd f in advancu by an
agreement, whioh may be specifically enfomed, thus to forfoit his rights at all dmea and on all occasions, whenever thc case nwy be
presented." 87 U.S. at 451. (Gmphasis suppliod).

This does not suggest to me that if a cause of action had arisen in favor of Home Insurance Company against the State of
Wisconsin and its Connnissioner of Insurance, Home htsurance Company could not have chosen to waive its right to ('9J sue
the Commissioner in exchange for tho State's agreement to waive its immunity from suit. Yet tltat is just the kind of ehoice
offcred to the plaintiff in the case at bar and voluntarily accepted by her.

iARilPDot),_oL.?FI_no/?F qn^i7.nn^
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Ohio has made a standing offer for such a mutual waiver in O.R.C. § 2743.02. The statute in effect tells the citizen who has a
grievance against the State of Ohio and one of its ofScials that he is perfectly free to sue either the State or the individual
official, but if he wants the State to waive its sovereign immuniry, he must waive his claim against the official. The plaintiff
in the case at bar chose to do that, giving up her claim against the official in exchange for an opportunity to take her chances
on an action against the State in the Ohio Court of Claims-•an action the State was not required to let her bring, and in which
the prospects for full recovery on any judgment would have been excellent had she prevailed. Not having fared as well as she
had hoped to in the Court of Claims, plaintiff now seeks to repudiate her bargain and return to square one. I agree with the
district court that she has no constitutional right to do so.

As the district court said:

"py fihng [+10) in dte Uhi o Court of Clai m[sieJ, PlainK has nude a knowing, incelligen4 and voluntaly waivc,ot her Tight w bring
,..._ .. _ claims againstofticore and employees of the state. In exchange for that waiver Plaintfffreceived a solvent Defendant.'rhae being no

statutory or constitutional impodiment to such an arengemun, rhis Court will hold PlaindtY to her quid pro quo and dismiss the individual
Defendants for fallure to state a claim against them."

The quid pro quo to which the district court refers is by no means illusory, of course. The plaintiff could not have sued the
State of Ohio in federal court because "the fnndamental principle of sovereign inunanity limtits the grant ofjudicial authonry
in Art III," Pennhurst State School & Hospital v. Hadderman, 465 U. S. 89, 98, 79 L. Ed. 2d 67, 104 S. Ct. 900 (1984), and
the Ohio Court of Claims Act does not constimte a waivor by the Statc of its immunity "with respect to actions pending in
federal or other state courts." Ohio Inns, Inc. v. Nye, 542 F.2d 673, 681 (6th Cir. 1976). Ohio was tmdar no constitutional
duty to offer anyone the opportunity to take a shot at it in the Court of Claims, ["11) and it was not unfair for the State to tell
plaintiff "we will agree to let you sue the tnaster in the Claims Court if you will agree to surrender your claim against the
servant." That is not an unconstitutional oondition, in my judgment, where the master has a constitutional immunity from
suit. And it does not seem a bad bargain, as the district oourt suggested, when one considers the depth of the master's pocket
in comparison to the depth of the servant's.

Payne v. Hook, 74 U.S. (7 Wall.) 425, 19 L. Ed. 260 (1869), held only that the administrator of an estate was subject to suit
in a federal court on diversity grounds notwithstanding that in the state court system oxclusive jurisdievon over such disputes
lay with a local probate court. I see no inconsistency benveen the holding of tho Supreme Coun there and the holding of the
district court here.

flolmberg v. Armbrecht, 327 U. S. 392, 90 L. Ed. 743, 66 S. Ct 582 (1946), an opinion by Mr. Justice Frattkfurter, held that a
suit in equity brought in fetteral court under the Federal Farm Loan Act was not controlled by a state statute of limitations
that would have been a bar if the suit had been based [*121 on diversity of citizenship. Fratilcfurter distittgttished Holmberg in
his subsequent opinion in Angel v. Bulllrngton, 330 U. S. 183, 192, 91 L. Ed. 932, 67 S. Ct. 657 (1947), a diversity action
wheie the outcome was detemtined by a prior state court proceeding in which it had been held that a state starute deprived the
state courts of jurisdiction. Neither case seems to me to suggest that thc district court reached an erroneous result in the case
at bar.

Rosa v. Cantre(1, 705 F.2d 1208 (10th Cir. 1982), cert. dented, 464 U.S. 821, 78 L. Ed. 2d 94, 104 S. Ct. 85 (1983), which
plaintiff s brief says is "most d'trectly on point," did not involve a statute giving plaintiff the option of procuring a waiver of
the statds sovereign inuaunity at the cost of waiving any right to recover from the state's employees. The public body
involved in that case was a city that had no sovereign imrnunity. The city had paid workers' compensation bcnefits under a
statue providing that the rights and remedies established by the act "are in lieu of all other rights and remedies ...." § 27-12-
103(a), Wyemiing Statutcs. The exclusivity feattuc of the statutc 1"13j was held not to bar a § 1983 claim because such a bar
would conflict with the remedy provided by Congress. The district court saw no such conflict here, nor do I.

. ^. ....... .......:.......m_:_m.... A..oa..1.7c`4 teTr,+•1.-oi^?;1_..o/^F Qf9'7/7nn'7
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RICFIARD SHAW, Plaintiff, v. MRO SOFTWARE, INC., Defendant.

Case No. 04-75062

UNITED STATES DISTRICT COURT FOR THE EASTERN DISTRICT OF
MICHIGAN, SOUTHERN DIVISION

2006 U.S. Dist. LEXIS 69550

September 27, 2006, Deeided
September 27, 2006, Ffled

SUBSEQUENT HISTORY: Suntmary judgment g3anted by Shaw v. MRO Software, fnc., 2006 U.S. Dist. LBXIS 79456
(B.D. Mich., Oct. 27, 2006)

CORE TERMS: counterclaim, separation agreement, amend, liquidated damages, diseovery, breach of contract, prejudiced,
breached, agreement provides, citation omicted, deposition, terminated, compulsory, withstand, supposed, futility', pleader,
futile, &eely

COUNSEL; (*1) For Ric.hard Shaw, Plaintiff: Anthony R. Paesano, Eric A. Parzianello,John A. Hubbard, Beals Hubbard,
(Farmiqa,ton Hills), Farutinqton Hills, MI.

-`ForMRO Software, Incorpotated, Defendant: Christopher S. Olson, Rachel E. Wisley, Kiekham, Hanley, (Royal Oak), Royal
Oak, MI; Jobn A. Hubbard (Famtington Hills), Beals Hubbard, Farmington Mills, MI.

JUDGES: Sean P. Cox, United States District Judge.

OPINION B'Y: Sean F. Cox

OPINION

ORDER

This matter is before the Court on Defendant's Motion to amend answer to add countcrclaim. For the following reasons, thc
Court GRANTS Defendant's Motion.

I. BACKGRO'iIND

This action arises out of Defendant's alleged failure to pay salos commissions to Plaintiff consistent with Plaintiffs separation
agreement.

Plaintiff worked for Defendant as a senior sales consultant from November 15, 1998 to September 30, 2004. Dofendant is a
provider of strategic asset management and sofiware solutions. On July 21, 2004, the parties entered into a separation
agreernentwhich governed Plaintiffs employment until his tennination on Septembcr 30, 2004.

Plaintiff claims he was not paid the commissions eontemplated by the agreement. On December 28, 2004, Plaintiff ("21 filed
a Complaint alleging: (1) breach of contract based on a sale to Delphi; (2) breach of contract based on a sale to General
Motors; (3) violation of the Michigan Sales Representative Act (4) anticipatory breach; and, (5) &aud. Defendant filed an
Answer on Febrnary 8, 2005.

On July 13, 2006, Defcndant filed a Motion to amend Answer to add counterclaim.

II. STANDARD OF RE'VIEW

l.a^...fi..,..,.., i>o:^„o.^:o r^.„/++cAnarorlnmir/Avlivrrv/PrintTlnP. fln9AtllflPi1ePAt}1=°/n2Fl-ria/P2F... 9/2712007
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"When a pleadex fails to set up a eounterclaim through oversight, inadvertence, or excusable negleet, or when justice so
requires, the pleader may by leave of court set up the counterclaim by amendment." Ped.R.Civ.P. 13(f). "The clause in Rule
13(f) pcrmitting amendments'when justice requires' is especially flexiblo and enables the court to exercise its discretion and
pemrit amendment whenever it seems desirable to do so." Budd Company v. Travelers Indemnity Company, 820 F.2d 787,
791 (6th CSr. 1987).

III. ANALYSIS

"In exercising its discretion under Rule 13(f), the district court must balance the equities, including whether the non-moving
party will be prejudiced, whether additional discovery will be required, and whether the court's [•3) docket wilt be strained."
Budd Company, 820 F.2d at 792 (citation onutted). Courts are hcsitant to deny amendment, even at late stages of the
proccedings, when "the interest in resolving all related issues militates in favor of such a result and no prejudice is
demonstratecl" Id.

In this case, Plaintiff was aware of Defendant's contention that Plaintiff breached the saparation agreement. AT PlaintifPs
-- --eleposition on February 17, 2006, defense counsel questioned Plaintiff on when he returned company property and whether he

printed emails from his company computer. [Motion, Exhibit B). Further, counsel inquired into Plaintiffs understanding of
the separation agreement and Plaintiff responded that he understood he was supposed to give back company property on the
day he was temunated. Id. Moreover, Defendant explicitly made the argument that Plaintiff breached the separation
agreement, and thus forfeited his commissions, in its Motion for summary judgment filed approximatcly two months before
the Motion to amend. [Doc. 251.

Plaintiff argues he would be prejudiced by the amendment because it would require further discovery and prolong trial.
However, Plaintiff [*41 fails to identify any lengthy discovery that would be necessary, and trial has already been adjourned
to a later date. Plaintiff also argues an amendment would be futile. In the context of amendments to complainrs, although
FRCP 15(a) declares that leave to amend shall be freely given when justice so requires, when amendment is futile, leave
should be denied. Foman v. Davts, 371 U.S. 178, 182, 83 S. Ct. 227, 9 L. Ed. 2d 222 (1962). "Futility means that the
complaint, as amended, would fail to state a claim upon which relief could be granted." Gla.ssman v. Computervision Corp.,
90 F.3d 617, 623 (1 st Cir. 1996). "In reviewing for'futility' the district court applies the sanie stxndard of legal sufficiency as
applies to a Rule 12(b)(6) motion." Id. See also Keweenaw Bay Indian Community v. Michigan, 11 F.3d 1341, 1348 (6th Cir.
1993) and Bauer v. RBX Indusaies. Inc., 368 F.3d 569, 585 (6th Ck. 2004). The same standard should apply to amendments
to add counterclairns.

"Dismissal pursuant to a Rulo 12(b)(6) motion is proper only if it is clear that no relief could be granted under any set of [*5J
facts that could be proved consistent with the allegations." B7och v. Ribar, 156 F,3d 673, 677 (6th Cir. 1998)(citation
omitted). The court must construe the complaint in a light most favorable to the plaintiff, and accept all of his factual
allegations as tnte. Id. When an allegation is capable of more than one inference, it must be construed in the plaintiffs favor.
Id.

-The separation agreement provides that it is govemed by Massachusetts law. Under Massachusetts law, the elements of
breach of contract are: (1) a valid and binding agreement; (2) breach of that ageement; and (3) damages fYom tho breach.
Coll v. PB Diagnostic Systems, Inc., 50 F.3d 1115, 1122 (1st Cir. 1995). Defendant claims Plaintiff admitted he breached the
separation agreement during his deposition by testifying that he was aware he was supposed to return company property the
day he was terminated, but failed to do so. The separation agrecment provides that breach of the requirernent to rctum
company property is material,

Defendant's claim for breach of contract is sufficient to withstand a motion to disrniss. Although Plaintiff contends Dafendant
did not establish [*6) damages related to the breach, Defendant asserts tho forfeiurre of commissions is a liquidated damages
clause. Under Massachusetts law, "a liquidated damages provision will be enforced when, at the time the agreement was
made, potential damages were difficult to determine and the clause was a reasonable forecast of damages expected to occur in
the event of a breach... [c]onversely, liquidated damages will not be enforced if the sum is gross ly disproportionate to a
reasonable estimate of actual datnages made at the time of contract formation." Tal Financ•ral Corporation v. CSC
Consulting, Inc., 446 Mass. 422, 431, 844 N'.B.2d 1085 (2006). "Detem ining the validity of a liquidated damages clause is
usually a fact-specific exercise." Honey Dew Assoeiates, Inc. v. M&K Food Corporation, 241 F.3 d 23, 28 (1 st Cir. 2001).
Givcn that Plaintiff was in a sales position involving lucrative contracts, the liquidated damages clause is not per se
ttnreasonable.

In addition, Defendant argues its claim is compulsory because it ariscs out of The same contract Plzintiff is suing under. See
Fed.R.Civ.P. 13(a). Leave to amend should be freely granted 1*71 where a party seeks to add a compulsory counterclaim.
Budd Company, 820 F.2d at 792 n.3 (6th Cir. 1987).
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A balancing of the equities weighs in favor of Defendant. Plaintiff would not be prejudiced by the addition of a claim for
breach of the separation agreement. Plaintiff had an indication that Defendant may pursue an action for breach based on the
failure to timoly retum company property. And, there is time to complete further discovery without delaying trial.
Additionally, the discovery Plaintiff identifies is minimal, most could be handled with an Interrogatory. The claim Defendant

yseeksto add arises out of the saine transaction and would withstand a motion to dismiss.

Accordingly, the Cour[ grants DefendanYs Motion to add a counterclaim.

IV. CONCLUSION

For the foregoing reasons, the Court (3,TtAIVTS nefendanfs Motion to amend Answer to add counterclaim.

IT IS SO ORDERED.

s/ Sean F. Cox

United States District Judge

bated: September 27, 2006
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RICHARD SHAW, Plaintiff, Y. MRO SOFTWARE, INC., Defendant.

Case No. 04-75062

UNITED STATES DISTRICT COURT FOR THE EASTERN DISTItTCT OF
MICH]GAN, SOUTITERN DIVISION

2006 U.S. Dist. LEXIS 18456

October 27, 2006, Decided
October 27, 2006, Filed

PRIOR HISTORY: Shaw v. MRO Software, Inc., 2006 U.S. Dist, LEXIS 69550 (E.D. Mich., Sept. 27, 2006)

CORE TERMS: purchase order, separation agreement, summary judgment, software, unjust enzichment, sales
representative, license agreement, good faith, covenant, bad faith, fair dealing, termination, subject matter, terminated,
ambiguous, shipment, consultants, breached, reasonable attomey feas, failed to recognize, prevailing party, express contract,
covering, drafter, parties agree, breach of contract, anticipatory breach, counterclaim, undisputed, senior

COUNSEL: ("1] For Richard Shaw, Plaintiff: Anthony R. Paesano, LEAD ATTORNEY, Eric.A. Parzianello, LEAD
ATTORNEY, 7ohn A. Hubbard, LEAD ATTORNEY, Beals Hubbard, Farmington Hills, MI.

For Ricbard Shaw, Counter Defendant: Anthony R. Psesano, LEAD ATTORNEY, Bcals Hubbard, Farmington Hills, Ml.

For MRO Software, Incorporated, Defendant: Christopher S. Olson, Rachel E. Wislcy, Kickhani, Hanley, Royal Oak, MI.
John A. Hubbard, LEAD ATTORNEY, Beals Hubbard, Famtirgton Hills, MI.

,1n7DGES: Hon. Sean F. Cox, United States D'utrict Judge.

OPINION BYa Sean F. Cox

OPINTON

OPINION AND ORDER

This mat[er is before the Court on Defendant's Motion for summary judgment. Both parties have fully briefed the issues and a
hearing was held on October 19, 2006. For the following reasons, the Court GRANTS Defendant's Motion for sununary
judgment r on Plaintiffs claims of breach, uajust enrichment, and under the Michigan Sales Representative Act.

I Although Defcndem styles its Modon u ene for "surnnuryjudgmenr" it is properly eonsidund as on0 for "partial eummary f udgmeur' because
Dofendantdid not seek summaryjudgmcnt on all ofPlaintiffs olaims. Aocordingly,notvritlutanding this Order, Plaintift's clnims for anticipatory
breueh snd fraud rerrain.

(w2) I. BACKGROUND

This action arises out of Defendant's failure to pay sales commissions to Plaintiff on two software sales.

Plaintiff, Richard Shaw, is a software sales representative. He was employed by Dafendant,lvlRO Software, Ine., in 1998. In

f go
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July 2004, Defendant ternvnated Plaintiffs employrnent. None of Plaintiffs claims arise from his terrnination Defendant
presented Plaintiff wit.h a"Separation Agreement" that allowed Plaintiff to continue working and earning commissions for
three months. Plaintiff signed the agreement and his employment was extendeduntil September 30, 2004.

r-^3nder the separation agreement, Plaintiff was paid commissions according to the Senior Sales Consultant Incentive Plan
("compensation plan"). The compensation plan provided that "100% of all software sales recognized revenue generated
solely by the Senior Sales Consultant in his/her territory" would be counted towards the senior sales consultant's quota, The
quota is used to detormine commission payments. Both the separation agreement and the compensation plan are govorned by
Massachusenslaw.

Both parties agree that the compensation plan is to be interpreted consistently with the US Generally 1+3] Acoopted
Accounting Principles ("GAAP"), and the US Generally Accepted Audititi, Standards ("GAAS").

In this action, Plaintiff contends he was not paid for two software sales hansactions. Defendant argues Plaintiff was not paid
because Defendant did not possess thepurchase order by September 30, 2004. Hence, the transacflon was not aonsidered
"recognized revenue," Plaintiff challenges whether Defendant had to be in possession of the purchase order in order to credit
Plaintiff with the sale.

The first transaction at issue is with Delphi Corporation ("Delphi"). It is undisputed that Delphi dated a purchase order for
ncarly $ 600,000, September 30, 2004. However, Defendant was not in possession of the purchase order until October 1,
2004.

The other transaction at issue is with General Motors ("GM"). GM agreed to a purchase tota&ng over $ 3 million. A purchase
order was issued for $ 1.1 million, and Plaintiff was paid the contnrission. However, purchase orders were noc issued for the
outstanding antount until December 2004 and March 2005. Plaintiff was not paid commissions on those purehase orders.

It is undisputed that Defendant possessed a signed license agreement for the GM and Delphi (*4] sales prior to Sepcember 30,
2004. At the hearing, the parties conceded that shipment also occurred prior to September 30, 2004.

On December 28, 2004, Plaintiff filed a Complaint alleging: (1) breach of contract based on the sale to Delphi; (2) breach of
contract based on the saIe to General Motors; (3) violation of the Michigan Sales Representative Act; (4) anticipatory breach;
and, (5) &aud.

Defendant filed a Motion for summary judgment on May 8, 2006. Defendant also amended its answer to add a oounterclaim
for Plaintiffs alleged breach of the separation agreement. Becatue the claim was not added until after the instant Motion was
fully briefed, it is not properly considered as part of this Motion.

II. STANDARD OF REVIEW

Under Fed. R. Civ. P 56(c), summary judgment may be granted "if the pleadings, depositions, answers to inteaogatories, and
admissions on file, together with the affldavits, if any, show that there is no genuine issue as to any matcrial faot and that the
moving party is entitled to judgmcnt as a rnatter of law." Copeland v, Machulis, 57 F.3d 476, 478 (6th Cir• 1995). A fact is
"macorial" and precludes 1*51 a grant of suntrnary judgment if "proof of that fact would have [the] effect of establishing or
refuting ono of the essential eloments of the cause of action or defense asserted by the parties, and would necessarily affect
application of appropriate principles of law to the rights and obligations of the parties." Kendall v. Hoover Co., 751 F.2d 171,
174 (6th Cir• 1984), The court must view the evidence in the light most favorable to the nonmoving party and it must also
draw all reasonable inferences in the noamoving party's favor. Cox v. Kenrucky Dept. ojTransp., 53 F.3d 146, 150 (6rh Cir,
1995).

III. ANALYSIS

A. The Release Provision
r_ . -

The parties dispute whether Plaintiffs claims are barred under the release provision of the separation agreement. The
provision reads, in pertinent part:

5. Waiver and Release. In consideration ofVie continua4on of his employmentand all associated benefits chrough the Terminauon Datc
as sot forth in Section I of this Agreomont, ro which Mr. Shsw acknowtcdges he would not otheiwtsc bc anidod, Mr. Shaw hereby
Peleases and forevu dieeharges to tho Nll extent pumitled by law, MRO Software, [+6J lnc...from any and atl ciainu...of any
kind...which tha midcrsigncd omployee ever had, now has, or rrmay have,Jrom the beginnrng oJrAir world to rhe date ofthts Retease...
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The separation agreement, containing the Release, was signed on July 21, 2004. Plaintiffs clainis did not arise until the
Defendant failed to pay commissions on the GM and Delplu sales, that allegedly should have been recognized revenue by
Septembcr 30, 2004.

The relcase provision does not bar Plaintiffs claims.

B. Breach of the Separation Agreement

1. Did Defendant literally breach the separation agreement?

Iho parties agree that Pleintiff was govemed by the separation agreement, which required oomrttissions to be paid in
accordance with the compensation plan. It is undisputed that the compensation plan incorporates by reference GAAP and
GAAS.

Plaintiff contends Defendant breached the separation agreement because it failed to recognize the revenue consistent with
GAAP. Speoifically, GAAP contains Statement of Position 97-02 ("SOP 97-02"). According to Plaintiff, the compensation
plan only requires that the four criteria of SOP 97-02 be met in order to recognize revenue. SOP 97-02 states: [*7]

lf ttw ansngcanent does notrequire signiticantproduotlon, modiRcanon, or euetomization of softwaro, revenue should be recognlzed
when all of the following oritcria arc ma.

Persuasive evidence of an arrangement exists.

Delivery has occurred.

The vendor's fee is fixed or dcterminable.

Collectibility is probable.

The compensation plan statcs that "100'/0 of all software sales recognized revenue" will be credited toward the sales
consultant's quota. The compensation plan states that "recognition of software license revenue requires a signed license
agreement, purchase order and shipment to the end user and meet all audit requirements." [Motion, Exhibit C, p.2154]. The
language from the compensation plan is olear and unambiguous in that a purchase order is required, in addition to a signed
liccnse agreement and shipment, in order for the revenue to be recognized by Defendant.

Nonetheless, Plaintiff asserts that the compensation plan is inoonsistent because it requires revenue recognition to be done
consistently with GAAP and GAAS, and specifically SOP 97-02. Plaintiff aeserts that SOP 97-02 does not require a purchase
order where there is (*8] a signed license agreement; while the terms of the compensation plan require a purchase order even

.+here there is a signed licenae agreement before revenue will be recognized.

ecause the contract in Plainriffs view is inconsistent, i.e. ambiguous, Plaintiff concludes that it must bo construed in his favor
because Defendant is the dra8er of the contract. Plaintiff argues that if the contract is construed in his favor, the revenue from
the GM and Delphi sales should have been recognized without the purchase order, and Defendant breached the contract when
it failed to recognize the revenue.

Although the Court does not so hold, assuming arguendo, that Plaintiff is correct and the contract is ambiguous because the
criteria to recognize revenue is inconsistent, Plsintiff still does not establish a breach of contract.

The First Circuit, applying Massachusetts law, held that while "courts somerimes construe uncertain contract language
against the drafter...the canon has little to do with aetual intentions and should only be used, as a last resort, if other aids to
construction leave the case in equipoise." National Tax Institute, Inc. v, Topnotch At Stowe Resort and Spa, 388 P.3d 15, 18
(1st Cir. 2004). [*9j See also Hubert v. Metrose-Wakefreld Hospital Arsociation, 40 Mass.App. 172, 177, 661 N.E.2d 1347
(Mass.App. 1996)("The rule of construction that contract ambiguities must be resolved against the drafter must give way to
the primary and inflexible rule that contracts, are to be construed so as to ascertain the true intention of the parties. ").

"To enablo us to understand the subject matter of the agreement, to the extent it is doubtful or ambiguous, we resort to the
conduct of the parties to detctmine the meaning that they themselves put upon any doubtful or ambiguous cerrns," Lembo v.
Waters, 1 Mass.App. 227, 233, 294 N.E.2d 566 (Mass.App. 1973). See also Massachusetts Municipal WhoIesale Blectric
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Company v. Town of Danvers, 411 Mass. 39, 59, 577 N,E.2d 283 (1991)(^The conduct of the parties aftcr the signing of the
agrecments is also indicative of their intent."). Plaintiffs deposition testimony leaves little doubt that he understood the terms
of the compensation plan to require a purchase order in addition to a licensing agreement beforo revenue would be
recognized.

Q. Lookatthc second sentence, please, of section 3A, which says, recogoiGon ofsoaware licensc rcvcnuo 1•101 requires a signed license
«- - agreement, purchase order, and shipment m the end user and moct all audit requiremenu. Do you see that?

A. Yes.

Q. Did you have any understanding of whatthatmeant?

A. Yes.

Q. Whatwasyourundersrxndingofwhaiihatmeant?

A. I would be paid a commission bascd on signed lieettse agreements, shipping of Aoftware, and purchaec orders.

[Motion, Exhibit B, p.26].

Q. Wcre there any promises other than those made in this agreement, Exhibit 4, with respect to how you would bo paid
cammissions at MRO? Put it another way, did anybody verbally say we promise you something thaPs not in this agreement?

A. No.

(Motion, Exhibit B, p.37].

Q. Okay. Do you recall that you need a purchase order in order to recognize revenue within the quarter in which revenue is to
be recognized?

.....,r- ..
Q. bo you recall that being discussed?

A. Yes.

Q.Iluring 2004?

A. Yes.

[Motion, Exhibit B, p.63].

Q. And did you understand that, if the client or customer didn't issue the purchase order before the quarter ended, you don't
have a deal for revenue rooognition purposes within that quarter?

A. Yes.

[Motion, Exhibit B, p.75].

Moreover, it is clear that [*17I Plaintiff also understood that Defendant must possess the purohase order before it would
recognize revenue.

Q. Okay. Their guidelines were that MRO should have the purchase order hard copy in its possession?

A. That's what was defined to me by Bill Bowen.

Q. So, your understanding was at the time that a purchase order - a valid purchase order bcfore the end of the quarter meant
to MRO in our possession?

A. That was MRO's guidoline.
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Further, Plaintiff offered to drive from his home in Howell, Michigan, to Kokomo, Indiana, to pick up a hard copy of tlte
Delphi purchase order on September 30, 2004, to ensure receipt by Defendant. [Modon, Bxhibit B, pp.87-89).

The intent of the parties with respect to the compensation plan is clear. As both parties understood the tenns, a purchase order
was required to be in Defendant's possession, even where it already possessed a signed liceruo agreemenk beforc revenue
would be recognized. Plaintiffs conduct and testimony is consistent with this interpretation. Additionally, there are no
allegations, much less evidence, that Defendant ever recognized revenue without possession of a purchase order.

Aecordingly, [*12J Dcfendant is entitled to summary judgment on PlaintifPs claims for breach of the separation agreement
for failure to recognize the revenue from the GM and Delphi sales,

2. Did Defendant Commit a Bad Faith Breach of the Separation Agreement? Even if Defendant did not literally breach
the terms of the separation agreement, Plaintiff

claims Defendant breached the covenant of good faith and fair dealing. The parties agree that the separation agreement
•-irnpliad a covenant of good faith and fair dealing. [Motion, p.15; Response, p.8]. Plaintiff argues Defendant breached the

covenant of good faith, i.e. acted in bad faith, because it had thc discretion to recognize the revenue from the GM and Delphi
sales without a purchase order and chose not to in order to prevent Plaintiff from obtaining commissions. Defendant denies
that it had discretion to recognize the revenue without a purchase order, relying on its policies

Again, assunvng without deciding that Plaintiff is correct and Defendant did have discretion to recognize the revenue from
the GM and Delphi sales without a purchase order, Defendant is nonetheless entitled to summaryjudgment.

"Every contract in Massachusetts [*13] is subject, to some cxtent, to an implied covenant of good faith and fair dealing."
Ayash v. Dana-Farber Cancer lnstitute, 443 Mass. 367, 385, 822 N.E.2d 667 (2005). "The implicd covenant of good faith
and faii dealing provides that neither party shall do anything that will have the effect of destroying or injuring the right of the
other party to receive the fruits of the contract." Anthony's Pier Four, Inc. v. HBCAssociates, 411 Mass. 451, 471, 583
N.E.2d 806 (1991). "The covenant may not be invoked to create rights and duties not otherwise provided for in the existing
contractual relationship." Ayash, 443 Mass. at 385.

Plaintiff failed to present evidence to support an inference that Defendant acted with bad faith when it failed to recognize the
rcvenue. Assuming Defendant had discretion, failure to exeroise discretion in Plaintiffs favor, without more, does not equate
to bad faith. "There is no general duty on the part of an employer to act nicaly." Id. at 385.

In Crram v. Liberty Mutual7ns. Company, 384 Mass. 659, 429 N.E.2d 21 (1981), the Court held that an employer's obligation
of good faith and fair dealing does not equate with good [*14] cause. Id. at 668. In that case, the plaintiff challenged the
motive behind his termination. The Court held that "cerrainly good cause to discharge an employee would tend to negate the
existence of bad faith in the decision to discharge an employee...but termination in the absence of good cause does not
establish bad faith..." Yd. The Court found the plaintiff did not present ovidence of bad faith; it noted that the plaintiff did not

- preseat evidence that the matter of the plaintiffs commission was considered in the decision to terminate him.

In Nadherny v. Roseland Property Campany, 390 F.3d 44 (1st Cir. 2004), the court found that pursuant to Massachusetts law,
the plaintiffs evidence on his good faith breach claim was insufficient. In Nadherny, the plaintiffs employment with a real
estate developer was terminated allegedly because he had performance problems. The plaintiff brought a claim for breach of
the covenant of good faith, asserting that the defendant temiinated him to deprive him of his participation interest in the
defendant's projects. However, the plaintiff offered no evidence that he did not have performance problems. R.ather, (*15]
the plaintiff relied on the fact that he was not informed that he would be tenninated if bis performance did not improve; and
that a memo stated he had exceptional site preparation skills and good selection of personnel to support his claim of bad faith.

Here, assuming Defendant could have reeogttized revenue wirhout a purchase order, Plaintiff does not present any evidence
that Defendant's decision not to recognize the revenue was morivated by a desire to prevent Plaintiff from obtaining
eornmissions. There is no evidence that whether Plaintiff would receive comnvssions factored in to the decision on whether
to recognizo the revenue by September 30, 2004. Further, Plaintiff does not present any evidence that Defendant did not
generally adherc to its policy of requiring a purchase order before rccognizing revenue. Plaintiff docs not identify any
instance where revenue was recognized when the purchase order was not received. The only evidence offered by Plaintiff is
that Defendant could have recognized the revenue, and that by not doing so, Plaintiff was not paid comrnissions. In order to
succeed on his claim, Plaintiff is required to put forth some evidence of bad faith, because 1*161 he did not, Defendant is

l.w..•//.........lA..i....ev:e rn...h.ellnereAomir/Anlirrnnr/PrinlTlnr An9`inl/iFi1r.PArli=a/„2Fl-n%2p'_.. 9/27/2007



aep. Lo• LUUI IL:4UYivl
ro Yvu pageoof6

entitled to surmnaryjudgment. See Nadherny, supra; Eguipment & Systems For Industry, Inc. v. Northmeadows Construction
Company, Inc., 59 Mass.App. 931, 932, 798 N.E.2d 571 (Mass,App. 2003); and Christensen v. Kingston School Committee,
360 F. Supp. 2d 212,226-227 (D.Mass. 2005).

C. Michigan Sales Itepresentative Act

Plaintiff alleges violation of the Michigan Sales Representative Act ("MSRA") pursuant to MCL § 600.2961. Under the
--"1VISRA, an employer is liable if it fails to pay "commissions that are due at the time of tetmination of a contract between a

sales represontative and principal" within a specified amount of time. MCL § 600.2961(4). "The tetms of the contract
between the principal and sales representative shall determine when a commission becomes due." MCL § 600.2961(2).

Defendant argues tttat by the terms of the separation agreement and compensation plan, no commissiona were due to
Plaintiff. Plaintiff fails to establish a genuine issue of fact that any commissions were due. Accordingly, Defendant is cntitled
to summary ]*17] judgment on this claim

Defendant also argues it is entitled to reasonable attorney fees and costs. The MSRA provides that "the court shall award the
prevailing party reasonable attomey fees and court costs." MCL § 600.2961(6). A prevailing party is defined as "a pany who
wins on all the allegations of the complaint or on all of the responses to the complaint." MCL § 600.2961(1)(c).

The statute states that the court "shall" award attomey fees, the court does not have discretion. Accordingly, because it is tha
provailine parry on Plaintiffa MSRA claim, Defendant is entitled to reasonable attorney fees and oourt costs.

D. Unjust Enrichment

Defendant claims it is entitled to summary judgirtent on Plaintiffs unjust cnrichment claim because there is an express
contract covenng the same subject matter. Plaintiff argues that it is arguing unjust enrichment as an alternative theory of
recovery in the event the sepa.ration agreement is void. However, neithcr party asserts that the separation agreement is void.

"In order to sustain a claim of unjust enrichment, plaintiff must establish (1) the receipt of a benefit ["19] by defendant from
plaintiff, and (2) an inequity resulting to plaintiff because of the retention of the benefit by defcndant" Belle Isle Grill
Corporation v. City of Detroit, 256 Mich. App. 463, 478, 666 N.W.2d 271 (Mich.App. 2003)(citation omitted). "If this is

`stablished, tt>c law will imply a contract in order to prevent unjust enrichment." Id. "However, a contract will be implied
only if there is no express contract covering the same subject matter." Id.

Here, Plaintiff asserts a theory of unjust enrichment to recover the commissions from the GM and Delphi sales. There is an
express eontract, i.e., the separat'ton agreement, which incotporates the conipcnsation plan, covering the same subject matter.
Accordingly, Defendant is entitled to sutmnaryjudgment on this claim.

E. Remaining Claims

In his Complaint, Plaintiff asserts claims for anticipatory breach and fraud. Defendant did not seek summaryjudgment on
these claims. Thus, the claims remain.

Additionally, Defrndant amended its Answer to add a counterclaim on September 28, 2006. The counterclaim was not
considered as part of this Motion, and that claun also remains.

W. CONCLUSION

For the foregoing 1*19J reasons, the Court GRANTS Defendant's Motion for summary judgment with respect to Plaintiffs
claims for breach, unjust enrichnrent, and the Michigan Sales Representative Act.

IT IS SO ORDERED.

S/Sean F. Cox

$eait F. Cox

United States District Judge

Dated: October 27, 2006
f' C25
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