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OFIIO FIRST DISTRICT COURT OF APPEAI.S

MAHx P. PAnvaTtt, Presiding Judge.

{Q1} Are abuse reports and medical reoords of minors under the age of 13

receiving abortions discoverable, in an identity-eloaldng format, by private civil

plaintif£s when the records are not necessary to develop the plaintifEs' claims? We

think not.

{12} Plaintiffs-appellees John and June Roe, individualty and as parents of

Jane Roe (collectively "the Roes"), sued defendants-appellants Planned Paxenthood

Southwest Ohio Region, Roselyn Kade, M.D., and John Does one through six

(collectively "Planned Parenthood") for performing a wrongful abortion on Jane Roe.

John Does one thmugh six represent various Planned Parenthood employees. The

complaint aIIeged that Planned Parenthood had performed an unlawful abortion on

Jane Roe because it had neither notified the parents nor securedtheir consent before

the abortion; that it had not obtained Jane's informed consent;s and tbat it had

breached its duty to report suspected chiid abuse.a The Roes sought compensatory

and punitive damages, as well as injunctive relief.

L The Illicit Relationship and Jane's FraudulenUy Procured Abortion

{1[3} In the fall of 2003, Jane engaged In a sexual relationship with her 21-

year-old soccer coach, John Haller. At the time, Jane was 13 and in the eighth grade.

The sexual relationship continued through 2004, and in March of that year, Jane

discovered that she was pregnant.

a RC. 2919.121 and 291g.ia.

9 See RC. a^a,5i42i.
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OHIO FIRST DISTRICT COURT OF APPEAL.S

{14} Jane told HaIler. Haller convinced Jane to have an abortion. Later in

March, Haller called Planned Parenthood and attempted to schedule an abortion for

Jane. Planned Parenthood told Haller that he could not schedule the abortion and

that Jane would have to call to make the appointment. After his conversation with

Planned Parenthood, Haller caIled Jane and told her to schedule the abortion. And

he also instructed her that if she was asked to provide a parental telephone number,

she should give Planned Parenthood his cell-phone number in lieu of her father's

phone number.

{15} Jane caRed Planned Parenthood, and during her conversation, she

told a worker that she was 14 and that her parents could hot accompany her to the

abortion. She also asked whether her "step brother" covld comewithher. The worker

asked whether Jane's parents knew about her pregnancy. Jane lied and told the

worker that one or both of her parents knew. They did not Theworker then told Jane

that someone would have to stop at Planned Parenthood to pick up an information

packet, but that Jane did not have to personally retrieve the packet At some point

during the conversation, Jane gave the worker her father's correct name and address,

but she lied twice more, teDing the worker that her father did not have a home phone

number and then giving HaIler's cell-phone number as her father's phone number.

Planned Parenthood scheduledthe abortion for March 30, 2004.

{16) Sometime before the abortion, Haller picked up the information

packet for Jane. Several days after Jane's initial conversation with Planned

Parenthood, she caAed again because she could not find her social-security card, but

the worker told her that another form of identification couldbe used.

3



OIiIO FHtBT DISTRICT COURT OF APPEAI.9

{17} The parties' assertions of fact diverge as to whether Planned

Parenthood called the misleading phone number given by Jane. The Roes. second

amended complaint alleged that they were without knowledge whether "Planned

Parenthood caUed or attempted to call the cell phone that belonged to HaIler or, if it

did, whether Planned Parenthood ever spoke to Haller.° But at a hearing, Planned

Parenthood read into evidence without objection the following transcript of the

investigative officer's discussion with Jane Roe:

{q8} "[JANE ROE]: I told [Planned Parenthood], to call [Haller's] oell

phone number. I acted lilce it was my dad's cell phone. And when they called him,

hewas actingh'lte my dad and told therri that I was allowed to do it orwhatever.

{119} "[THE DETECTIVE]: So they called You gave your dad's cell phone

number?

{110} `(JANE ROE]: No, I gave them [Haller's] cell phone number, but I

told them it was my dad's."

{q11} Plarined Parenthood also produced the parental-notitIcation form

filled out by Dr. Kade. The form indicated that Kade had telephonically notified

parent John Roe that Jane Roe was scheduled for an abortion at Planned Parenthood

no sooner than 24 hours from the time the notioe was given.

{1112} On the day of the abortion, Haller drove Jane to the abortion clinic,

and on arrival, a worker requested to see both Haller's and Jane's identification.

Jane presented her school-identification card, and Haller provided bis Ohio driver's

license.

{113} Haller reviewed the forms Jane had filled out to be sure that they had

been completed in a satisfactory manner. The forms were submitted to Planned

4



OHIO FIRST pISTRICT COURT OF APPEAI S

Parenthood, and one worker noted on a form that Jane Roe's "brother John ***

[was] here today." Haller used his credit card to pay for the abortion.

{114} Before the abortion, Jane signed a form setting forth the nature and

purpose ot and the medical risks associated with, a dilation-and-sharp-curettage

abortion. One form she signed also stated that Planned Parenthood had met its

statutory obligation to obtain the patient's informed consent.4 The Roes alleged that

even if Jane had been fully informed, her age and emotional state precluded her from

comprehending and understanding the risks associated with the abortion. The Roes

also alleged that Jane's consent was not given in a lmowing, voluntary, or intelligent

manner, and that it *as procured under duress and coercion.

{g15} After the abortion, a Depo-Provera shot was administered to Jane,

and she was given condoms. HaIler and Jane resumed their sexual relationship. But

within three days of the abortion, Haller ended the relationship. After the breakup,

Jane and Haller's sister, also a classmate of Jane's, had an argument about Ha31er

and his relationship with Jane. A teacher overheard the argument, including the

references to Jane's sexual relationship with Haller, and reported the suspected

sexual abuse to the police.

{Q16} After a or3minal investigation, HaAer was convicted of seven oounts of

sexual battery : A criminal investigation was also conducted into Planned Parenthood's

culpabBi.ty; but the Hamilton County Prosecutor chose not to prosecute Planned

Parenthood for any statutoryviolation.

{1[17} The Roes sued and moved to compel discovery of ten years' worth of

minors' abortion records. The abortion records contained information about

4 See RQ 2317•55(B)(4)•
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OHIO FIBST DISTRICT COURT OF APPEAIS

patients' sexual and gynecological history, number of sexual partners, contraceptive

methods, and general medical history. The trial court compelled discovery of the

records in an identity-concealing format, concluding that the Roes' interest in the

records was "tremendous,° and that the civII rnles, the statutes, and the case law

weighed in favor of disclosure.

{Q18} The management of the discovery process is reviewed under an

abuse-of-diseretion standard, but questions of privilege, including the propriety of

disclosure, are questions of law and are reviewed de novo.$

tL The Statutory Prohibftions and the Roes' Comptaint

{1119} The Roes' complaint alleged violations of former B.C. 2919.12

(parental notice), current R.C. 2919.121 (parental written consent), R.C. 2151.421

(fai7ure to report suspeoted abuse of a minor), and R.C. 2317.56 (patient's informed

consent). We discuss these sections of the Revised Code in turn, first noting that to

determine the limitations on the scope of discovery, we must evaluate the Roes'

allegations and claims, before analyzing the necessity and probative value of the

information sought to be discovered.

Ilf. The Former Notiee Statute

{¶20} Former R.C. 2919.12 (`the notice statute") prohibited any person from

knowingly performing an abortion on a pregnant minor unless the person had given

at least 24 hours' actual notice, in .person or by telephone, to one of the minor's

parents of the intent to perform the abortion.6 Therefore, under the notice statute, at

5 SeeAIcorn v. F} anciscan Hospifal, i+ Dist No. Go6oo6i, 2oo6-Otdo-5896.
6 See former R.C. 2919.iz.
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OHIO FIItST DI$TItICT COURT OF APPEAIS

a minimum, Planned Parenthood was required to give 24 hours' telephonic notice of

the abortion to a parent before performing the abortion. Even though Jane had

misinformed Planned Parenthood about her father s phone number, the Roes alleged

that Planned Parenthood had failed to give them telephonic notice as required by the

statute.

{121} The heart of the Roes' notice claim is that the statute required actual

notice. The parties do not dispute that the Roes did not receive notice. Though the

statute required actaal notice to the parents, it enumerated several affirmative

defenses when the pregnant minor had given false, misleading, or incorrect

information. And Jane's testimony showed that she had lied to Planned Parenthood

when she gave it Haller's, rather than her father's, phone number.

IV. The Consent Sfatute Was Enjoined

{122} The notice statute was amended in 1.998 by H.B. No. 421, which

enacted the notice statute's sucoessor; R.C. 29i9.i2i (°the written-consent statute").

The written-consent statute requires that the attending physician secure the informed

written consent of the minor and one parent before performing an abortion.7 in

addition to requiring written consent of a parent, H.B. No. 421 also provided a statutory

affirmative defense to any civil, criminal, or professional-disciplinary action under R.C.

2919.121 if enforcement of the written-consent statute has been enjoined: If a person

complies with the Diotice statute] in the good-faith bellef that the application or

enforcement ofthe written-consentstatute is subject to are.straining order or injunction,

7 See R.C. 2919.123.
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OHIO FIRST DISTRIC'r COURT OF APPSAIS

good faith compliance is a complete defense to any civil, criminal, or professional

discipHnary action brought under the written-consent statute.6

{1123} The Roes assert that the same facts that supported their claim under

the notice statute support their claim under the parental-written-consent statute.

But the constitutionality of H.B. No. 421 was immediately contested, and

enforcement of the statute was preemptively enjoined in federal district court before

its effective date.9 Ia 2005, the district court upheld the constitutionality of H.B. No.

421 and rnled that it would go into effect in September 20o5. To sum?nari+e, H.B.

No. 421 was enjoined, and the act suspended, in 1gg8, Jane's abortion was

performed on March 30, 2004, and H.B. 421 was ruled constitutional and beeame

effective in September 2oo5.

{4124} Because R.C. 2919.121 was enjoined from becoming Ohio law at the

time the underlying action accrned, discovery under the Roes' R.C. 2919.121 claim

was unwarranted. Notwithstanding this, if Plann.ed Parenthood had complied with

R.C. 2919.12 in the good-faith belief that R.C. 2919.121 had been enjoined, then civil,

crtininal, or pmfessional disciplinary actions under R.C. 2919.121 were precluded.

Even if we were to assume that the enforcement of the written-consent statute was

not enjoined as to the Roes, the affirmative defense required only a go.od faith belief

that R.C. 2919.121 had been enjoined, and the record before us does not reflect a lack

of good faith in Planned Parenthood's belief that enforcement of the statute had been

enjoined. Because it had.

8 See R.C. 2919.122.
9 See Cincinnati Women's Services Inc. v. Voinovich (i998), S.D.OIno No. 0-1-98-289:

8



OHIO FIRST DISTRTCP COURT OF APPEAL3

V. The Duty to Report Suspected or Known Abuse

{125} Under R.C. 2151.421 ("the duty-to-report-abuse statute"), certain

officials and agencies have a duty to report suspected abusive or dlegal relationships

to a law-enforcement agency or a prosecuting attorney. The Roes alleged that

Planned Parenthood had falied to report Jane's relationship with Haller to a law-

enforcement agency or a prosecuting attorney.

{126) The Roes' memorandum supporting their motion to compel stated

that their discovery requests sought "production of information that relates directly

to the claims they have made, the punitive damages and injunctive relief they seek,

and the defenses Planned Parenthood and Kade have raised in their answer and

cotmterclaim." But the closest the Roes came to explaining how the abortion records

related to their claims was their allegation that "'as a matter of policy and/or pattern

and practice Planned Parenthood does not meet its reporting duties under R.C.

21b.t.421 with respect to minors to whom it provides abortion and other medical

services, iricluding the provision of birth control.' (14o of the Second Amended

Complaint) (This allegation is based on what occurred in this case, information

[p]Iaintiffs have learned from the Hamilton County, Ohio Prosecutor's Office, and

the investigations of Planned Parenthood currently being conducted by the attorney

generals of Nebraska and Indiana)[.] The failure to report suspected abuse by

entities and persons covered by R.C. 2151.421 is a crime, and defendants may not

hide behind the assertion of privilege to prevent [p]laintiffs from discovering the

information they need to establish that their breach of this duty in this case was not

an isolated incident °

9



OI-IIO FIILST DISTRICT COURT OF?IPPBALS

{127} The Roes alleged that Planned Parenthood had breached its duty to

report suspected abuse, and claiming a systematic and intentional breach of that

duty, the Raes attempted to justify their request for the abortion reoords.

(128) Planned Parenthood did not deny that It had not ftled an abuse

report. And we note that reports made under R.C. 2151.421, and the information

contained therein, are confidential and inadmissible as evidence in any civil

proceeding.

W. The Duty to Secure the Patient's Informed Consent

ff29} Under R.C. 2317.56 ("the patient's-informed-consent statute"), absent

a medical emergency, at least 24 hours before an abortion is performed, a physician

must meet with the pregnant woman to (i) allow her an opportunity to ask

questions; (2) inform her of the nature and purpose of, and the medical risks

associated with, the abortion; (g) tell her the probable gestational age of the fetus;

and (4) advise her of the medical risks associated with carryIng the pregnancy to

term.

{g3a} Under the patient's-informed-consent statute, the meeting need not

occur at the facilijy where the abortion is to be performed or induced, and the

physician involved in the meeting need not be affiliated with that faeilitp or with the

physician who is scheduled to perform or induce the abortion?^ Moreover, the Ohio

Attorney General has opined, "The provision of information at least twenty-four

hours in advance must be made berbally or by other nonwritten means of

communication; but need not occur in a face-to-face meeting' "' .'[V]erbally or by

20 3ee R.C. 231.7.56.

10



01110 FIRST DISTRICT COURT OF APPEALS

other nonwritten means of communication' refers to all types of nonwritten

communication, inoluding videotaped or audiotaped physician statements."" The

statute also authorizes the court to order injunctive and equitable relief where

appropriate. This was the only one of the Roes' statutory claims that specifieally

provided for injunetive relief.

{131} The Roes alleged that Planned Parenthood had fafled to meet with

Jane and convey the information required under R.C. 2317.56.

1/1L The Scope of Discovery Under Civ.R. 26

{132} Civ.R. 26 limits the scope of discovery to "any matter, not privfleged;

which is relevant to the subject matter involved in the pending action, whether it

relates to the claim or defense of the party seeldng discovery or to the claim or

defense of any other party ***." In determining the scope of discovery, we focus

not on whether the information requested is admissible, but on whether the

information sought is reasonably calculated to lead to admissible evidence.= In sum,

the scope of discovery is limited to relevant nonprivileged matters that are

reasonably calculated to lead to admissible evideuce. But even privileged matters are

subject to discovery where it is necessary to protect or further a countervailing

interest that outweighs the privilege.33

{Q33} For this discussion, we assume without so holding that the discovery

sought by the Roes was relevant and reasonably calculated to lead to admissible

evidence. The abuse reports and abortion records were unquestionably confidential

W Ohio Atty.GeaOpa No. 9q-o9q.
Richards v. Rerlakian, 162 Oluo App.3d 823, 2oo5-Obio-4414, 835 N.E.ad 768, 9T, Civ.R

26(B)(il.
+s See id citing Biddle v. Warren Gen Hosp., 86 Ol^io St.3d 395, x999-Ohio-118, 71.g N.E2d 518,
paragrap. two of the syllabus.

i1



OHIO FH23T DISTRICT COURT OF APPEAIB

and privIleged under the physician-patient privilege.u But whether the information

sought was relevant or reasonably calcalated to lead to admissible evidence is not

dear, and because our discussion of the parties' interests is dispositive of the issue, we

19mit our analysis to whether the discovery sought was necessazyto protect or fnrther a

countervafiing interest that outweighed the minors' prlvfiege.

VDI. Necessity

{q34} Disclosure of privIlegedinformation is only appropriate when necessary.

The Ohio Supreme Court held in Biddle v. Warren GenerolHospital,n and we later held

in Richtvds v. Kerlakim416 that only where the privileged informat'wat is necessary to

further or protect a eountervat^ing interest is disclosare proper.

{135} In Richards, the plaintiff sued her deceased son's physician and the

employer hospital under a negligent-credentialing theory. The plaintiff sought

discovery of redacted copies of operative reports of nonparty patients. The medical

records belonged to the defendant physician's former patients who bad undergone

the same gastric-bypass snrgery. The issue was whether the hospital knew or should

have known that the physician was incompetent to perform the surgery. We upheld

the trial cour['s order compening discovery, noting that though the records were

privIleged under R.C. 23E7.02, they were nonetheless necessary to develop a primary

claim against the hospital on the issue of negligent credentialing and to impeach the

deposition testimony of the defendant physician. And in that instance, the plaintiffs

interests outweighed the patients' interest in confidentiality.

14 See R.C. 215x.421a3)(i) and 2317.02; Richards v. Rerluldan, supra.
15 86 Ohio St.3d 395,1999-Ohio-125, 715 N.E.2d 518.
16162 OhioApp.3d 8z3, 2oo5-0hio-4414, 83,q N.E.2d768.
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OHIO BIBST DISTRICT COURT OF APPEATS

{136} In this case, the Roes alleged that the abortion records were necessary

to further their core claims. Not so.

{137} The Roes first argue that the records were necessary to establish

punitive damages. But the duty-to-report -abuse statute does not provide for

punitive damages .17 Because R.C. 2151.421 does not provide for punitive damages,

the Roes' punitive-damages justification under R.C. 2151421 is without merit.

{138} On the other hand, the parental-notice statute's and the patient's-

informed-consent statuW9 provide that punitive damages are available for a single

violation;10 and the Roes admit as much: Because punitive damages are available for

one violation, the medical records (used to show intentional and systematic

violations in the past) were unnecessary to the Roes' claim for punitive damages.

The Roes must only show that Planned Parenthood violated its statutory duties to

them one time for punitive damages to be calcnlable. And even if it is assumed that

the medical records were necessaly for the computation of punitive damages (which

in itself is speeulative at this stage of the proceedings), we hold that a private

plaintiffs interest in attempting to bolster a speculative punitive-damages award

alone does not outweigh the patients' interest in maintaining confidentiality.21

{Q39} The key in any analysis of a discovery dispute is to first determine

what trnly is at issue. Once that is done, we can determine what is discoverable.

{140} This is not a class action. This is not a criminal case. It is Roe u.

Planned Parenthood-not State v. Planned Parenthood. The issue is not whether

17 $ee RC 215L}21-
is See R.C. 2919.12.
19 See B.C. 2317.56.
^ See R.C. 291g.12(E) and 2317.56(IqC1).
u See, e.g., 6irca v. Medina Cty. Dept ofHuman Services (2oo1),145 Obio App.Bd 182,1867-187,
762 N.E2d 407.

13



OHIO FIRST DISTRICT COURT OF APPEAIS

Planned Parenthood violated its duties to other patients-it is whether Planned

Parenthood violated its duties to the Roes. No amount of "issue framin$' to the

contrary can cbange that fact. The redacted medical records were not necessary for

the Roes to establish whether Planned Parenthood had violated Ohio statutes in its

treatment of Jane. Though the Roes alleged that Planned Parenthood had

systematicaIly and intentionally violated Ohio law, they offered no evidence to

support this artifice--andthe record is devoid of any. Even if theRoes rooted around

in these patients' medical records and found evidence that Planned Parenthood had

violated Ohio law i,ooo times, it would not assist the Roes in showing that Planned

Parenthood had violated Ohio law in Jane's case. The attempt to interject nonparty

medical abortion records into a private civil suit by claiming sysbematic and

intentional violation of Planned Parenthood's statutory duties is clearly at odds with

the nature of this case.

{141} Further, this case provides no persuasive reason for a judicial

endorsement of the Roes acting as private attorneys general. if the state reasonably

believed that Planned Parenthood had systematically and intentionally violated its

duties under Ohio law, it could have sued or prosecuted. And even then it is not

certain that Planned Parenthood would have been rec}uired to disclose the

confidential information sought here.22 The facts and evidence nowhere indicate

that Planned Parenthood systematically and intentionally evaded its statutory duties.

And if Planned Parenthood was violating Ohio law, then those same statutes

provided a private cause of action for each aggrieved party.

-See, e.g., Ptanned Parenthood oflnd'uma v. Carter (Jnd.App.20o6); 8y} N.E.zd 853.

a4



OHIO FIRST DISTRICT COURT OF APPF.AI.S

{142} A separation of the wheat from the chaff reveals that this case is about

whether Planned Parenthood performed an unlawful abortion on Jane; about

whether Planned Parenthood met its duty to report suspected abuse of Jane; and

about whether Jane's consent was proper. The Roes' interests are important. And

the minor patients' privilege is undeniable. But the information sought was not

necessary to this case.

{143} Even if the records were even tenuously necessary, the burden of

disclosure on Planned Parenthood and its patients would exceed the value of the

records to this litigation.

{q44} The potential invasion of privacy rights trumps the probative value of

the records to this case. Even with the records redacted, it is arguable that disclosure

would result in a privacy invasion. For instance, in the same vein that a voyeur

observing in secret invades the subject's privacy-even if the subject's identity is not

known-an abortion patient's privacy rights can be encroached by the nonconsensual

review of redacted abortion records. In this case, nondisclosure was compulsory

notwithstanding that the patients' identities would have been concealed by

redaction, or that it would have been impossible to extrapolate a patient's identity

from the redacted records-otherwise a privacy invasion would arguably be visited

on the unconsenting, unrepresented, nonparty patients; and under such a meager

showing of necessity, we refuse to order disclosure. And we are unsure that a

sufficient redaction is even possible-identities might be compromised.

{145} Because of the lack of necessity, we need not further address or weigh

the parties' interests, except that we acknowledge and recognize that, under the

15



OIIIO FIRST DISTRICT COURT OF APPEAI.S

proper circumstances, the physician-patient privilegen between an abortion patient

and her physician may be afforded constitutional protechion under the penumbra of

privacy righ}s?4

{1146} The Roes need only prove that Planned Parenthood violated its duty

to the Roes in this case-no more, no less. Whether Planned Parenthood has violated

Ohio law in the past bears no relevance to, and is not necessary in determining,

whether Planned Parenthood violated the law as to Jane. Iakewise, the records are

not necessary for either punitive damages or injunctive relief.

{1[47} The order of the trial oourt compelling discovery 9s reversed, and the

cause is remanded for further proceedings.

Judgment reversed and cause remanded.

IIFSiDOx, J. and CU1VPIIdGHAai, JJ., concur.

PleaseNote:

The court has recorded its own entry on the date of the release of this decision.

23 P.C. 2317.02(B).
24 See State v. Desper, z,51 Ohio Ap 3d 208, 2oo2-Ohio-7 196, 783 N.E.2d 939, J32; .Roe v. Wade
(1973),410 U.S.113, 151-L57, 93 S•^ 705; Wha[en v. Roe (1977), 429 U.S. 589, 598-6o1, 9•^ S.Ct
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