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EXPLANATION OF WHY THIS COURT SHOULD EXERCISE JURISDICTION OVER
THIS APPEAL

This case is about a frightened and confused 14 year old girl who learned she had become
pregnant as a result of the sexual abuse of her 21 year old soccer coach. The coach convinced her
to have an abortion, and made arrangements at Planned Parenthood for the procedure. In violation
of its duties under Ohio law, Planned Parenthood performed the abortion without providing any
notice to the young girl’s parents or securing her informed consent. Moreover, Planned Parenthood
failed to report this sexual abuse to appropriate authorities despite having information that triggered
its duty to report that abuse. As a result, the coach was able to continue his sexual abuse of the
young girl.

When the young girl’s parents learned what had happened to their daughter, they filed suit
against Planned Parenthood and the doctor who had performed the abortion. Appellants allege that
these defendants had, as a matter of policy and practice, intentionally breached their statutory duties
to provide actual notice of the abortion, obtain informed consent, and report suspected cases of”
abuse. Appellants sought discovery to help establish those claims, as well as their claims for
punitive damages and injunctive relief. The Trial Court found that this discovery, which includes
medical records from which the Trial Court ordered the redaction of all “personal patient
information,” is “vital” to Appellants’ ability to prove those claims.

1. The Decision Violates Appellants’ Constitutional Right To Due Process.
Appellants allege that Planned Parenthood’s failure to report the sexual abuse of Plaintiff

Jane Roe was a part of a pattern or wrongful/criminal conduct, and, to help establish that claim,
sought through discovery Planned Parenthood’s redacted non-party records of all abortions

performed over a period of time. The Trial Court found that Appellants met their burden under Civil



Rule 26 by showing that the information they sought relates directly to (a), their claims that they
were harmed by Planned Parenthood’s policies and practices and Planned Parenthood’s intentional
and systematic misconduct and (b), their claims for punitive damages and injunctive relief.

The Appellate Court, in reversing the Discovery Order, held that Appellants are not entitled
to discover the evidence necessary to prove their claims because they failed to offer evidence to
support their claims! This novel concept, that Appeliants must offer evidence. of Planned
Parenthood’s wrongful conduct in order to be able to discover the information that would prove the
wrongful conduct, surfaced. for the first time in the Appellate opinion authored by Judge Painter.
However, it is an incontestable fact that Appellants were never at any stage of this nascent litigation
informed of this novel burden or given the opportunity to produce “evidence” of Planned
Parenthood’s wrongful conduct. The failure to give Appellants notice of or an opportunity to meet
this burden constitutes a clear violation of Appellants’ constitutional right to due process.’

2. This Case Involves The Interpretation Of Cases Decided By Both The Ohio And

United States Supreme Courts, All Of Which Present Matters Of Public Or
Great General Interest.
' a. When Is A Plaintiff Is Entitled To Discover Redacted Non-Party Medical

Records?
The Trial Court, in part relying on Biddle v. Warren General Hospital,? found that Appellants

were entitled to obtain from Appellees redacted, non-party medical records. This is precisely the
same ruling that the trial court issued in Alcorn v. Franciscan Hospital, a ruling that was upheld by
the First District Court of Appeals.? The defendants in Alcorn appealed that decision, and this Court

accepted jurisdiction of that appeal." However, the parties in Alcorn agreed to settle their claims

'Matthews v. Eldridge, 424 U.S. 319 (1976); Hannah v. Larche, 363 U.5. 420 (1960); Thoen v. United States, 765 F.2d
1110 (Fed. Cir. 1985), citing Management Investors v. United Mine Workers, 610 F.2d 384 (6" Cir. 1979); Milani &
Smith, Playing God: A Critical Look at Sua Sponte Decisions by Appellate Courts (2002), 69 Tenn. L. Rev. 245, 315.
286 Ohio S1.3d 395, 1999 Ohio 115, 715 N.E.2d 518.

¥ (2006), Case No. C060061, 2006 Ohio 5896.

* (2006), Case No. 06-2357, 3-28-06 Entry.



before this Court could decide the appeal, and, as such, this matter of public and great general
interest was not resolved.

b. Do Abortion Medical Records Have Constitutional Protection?
This Court and the United States Supreme Court have held that the physician-patient

privilege is not a constitutional privacy right.> Ignoring this clear precedent, the Court of Appeals
recognized that Planned Parenthood’s medical records are entitled to constitutional protection
merely because its patients had abortions.
c. In Cases Involving Claims For Punitive Damages, Is A Plaintiff Entitled
To Discover Information From The Defendant That Establishes That
The Defendant’s Conduct Is Part Of A Pattern Of Wrongful/Criminal
Misconduct?

This Court and the United States Supreme Court have held that evidence that establishes that
the defendant’s conduct that caused harm to the plaintiff is part of a pattern of wrongful conduct is
directly relevant to whether it is appropriate to award punitive damages and, if it is, to help in the
determination of the amount of punitive damages to be awarded.® Ignoring this clear precedent,
Judge Painter wrote that, even if evidence in Planned Parenthood’s files established that it “had
violated Ohio law 1000 times,” that evidence was not discoverable because “it would not assist
[Appellants] in showing that Planned Parenthood had violated Ohio law in [this] case.” Appellants
respectfully submit that it is hard to imagine evidence that would be more helpful to establish their

right to an award of punitive damages and the amount of punitive damages they should receive.

3. This Case Presents Matters Of Public And Great General Interest,

5 State v. Webb (1994), 70 Ohio St. 3d 325, 334-334, 1994 Ohio 425, 638 N.E. 2d 1023, cert. denied, {1995} 514 U.S.
1023; Gonzales v. Carhart, et al., 550 U.S. {2007).

& Calmes v. Goodyear Tire & Rubber Co. (1991), 61 Ohio St. 3d 470, 575 N.E. 2d 416; Villella v. Waikum Motors, Inc.
(1989), 45 Ohio St. 3d 36, 543 N.E. 2d 464; Detling v. Chockley (1982), 170 Ohio St. 2d 134, 24 O.0. 3d 239; Davis
v, Tunison (1959), 168 Ohio St. 471,475, 155 N.E. 2d 904, 7 0.0. 2d 296; TXO Production Corp. v. Alliance Resources
Corp., 509 U.S. 443,468,113 8.C1.2711,125 L. Ed. 2d 366, 1993 U.S. LEXIS 4403; Phillip Morris, USA v. Williams,
54908, {2007} :




a Is A Victim Of The Defendant’s Breach Of It’s Duty To Report
Suspected Or Known Sexual Abuse Of A Minor Entitled To Seek

Punitive Damages Against The Defendant?
Under RC 2151.421 certain, specified persons are required to report suspected or known

abusé of aminor. The breach of this duty is a crime, and the foreseeable consequence of this breach

is the continued abuse of the minor. Yet the Appellate Court held that, even if Planned Parenthood’s

records establish that Appellees systematically and intentionally breached this duty, Appellants are

not entitled to seek punitive damages against them solely because RC 2151.421 does not explicitly

provide that right. Appellants submit that victims of unreported sexual abuse are entitled to seek

punitive damages under RC 2151.421 and the common law claim of intentional infliction of
emotional distress based on the same conduct.

b. May Redacted Abuse Report Records Be Used In Civil Actions Against

A Defendant Who Did Not Make The Report To Help The Plaintiff

Establish That The Defendant’s Breach Of Its Duty Under RC 2151.421

Is Intentional And Part Of A Pattern Of Misconduct?
Ohio has a compelling interest to identify and punish sexual predators of minors, as well as

to prevent the sexual abuse of minors. That is the reason the Ohio legislature enacted RC 2151 .421.
Section H*of the statute protects persons who attempt to meet their duty under the statute by
providing that “report(s) shall not be used as evidence against the person making the report.”
Appellants submit that, contrary to holding of Appellate Court, this protection is not afforded to
defendants in a civil action who did not make a report and are alleged to, as a matter of policy and
practice, ignore their duty to make reports. To hold otherwise means that defendants such as
Appellees will use RC 2151.421(H)(1) as a shield to protect and encourage those persons who

systematically and intentionally breach their duties under the statute.



STATEMENT OF CASE AND FACTS

1. Appellants’ Claims, The Denial Of Appellees’ Motion To Dismiss, And
Appellants’ Motion To Compel
Appellants claim that Appellees intentionally and systematically breached their duties under
four Ohio statutes in connection with the abortion they performed on Appellant Jane Roe, who had
just tuned 14, The Ohio legislature enacted three of those statutes specifically to regulate
Appellees’ business’ because Ohio has a profound and substantial interest in protecting fetal lifeand
the health and safety of women seeking an abortion.!  The fourth, RC 2151.421, was enacted to
protect minors from abuse. Appellants allege that these breaches occurred as a result of Appellees’
policies and practices, and seek comﬁensatory and punitive damages, as well as injunctive relief.’
Appellees moved to dismiss five of Appellants’ claims, and the Trial Court overruled the
motion in its entirety.!® It was within this procedural context that Appellants sought the discovery
necessary to establish thdse claims, including Appellees’ redacted non-party medical records and

abuse report forms. When Appellees refused to produce the requested documents and information,

Appellants filed a motion to compel.

2. The Discovery Order
After extensive briefing by the parties, a long hearing, and the Trial Court’s month-long

deliberation, the Trial Court granted Appellants® motion to compel, and made the following findings.
First, the requested discovery is necessary for Appellants to proceed on their claims, attack
Appellees’ defenses and impeach Appellees’ credibility. Second, Appellants’ need was

“tremendous.” Third, Appellees’ interest to protect the confidentiality rights of non-partics is “of

RC 2919.121 {parental consent), RC 2919.12 (parental notification) and RC 2317.15 (informed consent).

8Pre-Term Cleveland v. Voinovich (1993), 89 Ohio App.3d 684, 627 N.E.2d 570.

*Fhe Ohio legislature has expressty provided that proof of violation of these statutes (RC 2919.121,RC 2919.12and RC
2317.56) entitles Appellees to an award of punitive damages, and proof of the violation of RC 2317.56(H) entitles
Appellees to seek injunctive relief.

19T d. 62.



tremendous importance.” Fourth, Appellants™ need for the information “weigh[ed] beavily” in their
favor,” Further, the Trial Court fully protected the identities of the non-party patients’ by ordering
the redaction of “personal patient information” and stating that it “would issue a protective order to
»11

ensure that the patient records were not disclosed to any party outside of the litigation.

3 The Appellate Court Substituted Its Judgment For The Trial Court’s.
Ignoring that it had twice in the last two years explicitly held that its review of precisely the

same type of discovery order is under the “abuse of discretion” standard,'” the Appellate Court
reviewed the Discovery Order de nove. Without finding any abuse of discretion by the Trial Court,
the Appellate Court simply subétituted its judgment regarding the Appellants’ need for information
for that of the Trial Court. This usurpation of the Trial Court’s discretion is contrary to Ohio law.

ARGUMENT IN SUPPORT OF PROPOSITIONS OF LAW

Proposition of Law No. 1: The Decision violates Appellants’ constitutional right to
due process. '

1. Introduction

Appeliants do not maintain that they have a constitutional right to obtain the discovery that
is the subject of the Discovery Order. They do, however, maintain that, before being denied that
discovery, they had the right to be: (1) notified of the novel and greater burden the Appellate Court
created, which requires them to first introduce evidence establishing their claims before they have
a right to obtain through discovery the very evidence they need to establish those claims; and (2)
provided with the opportunity to meet that burden. The Appellate Court failed to give Appellants

either notice of their burden or the opportunity to meet the burden - two of the constitutional

"Td. 103,at5,6,7,9, 10, 12
2Richards v. Kerlakian (2005), 162 Ohio App.3d 823, 2005 Ohio 4414, 835 N.E.2d 678, dicornv. Franciscan Hospital
(Nov. 9, 2006), 1* Dist. No. C-060061, 2006 Ohio 5896,



protections recognized by the Courts as most elementary and important.”® In so failing, Appellants

were deprived of their constitutional right to due process.

2, Appellants Met Their Burden Under Civil Rule 26.
Appellants were not required to introduce any evidence to meet their burden estabhshmg

their right to obtain the information they seek from Appellees. Indeed, under Civ.R. 26, Biddle and
Richards, their only burden was to show that the discovery they sought is relevant and necessary to
establish one or more of the issues raised in this lawsuit. (The term “relevant” encompasses any
matter “that bears on or that reasonably could lead to another matter that could bear on any issue in
the case.”") The Trial Court followed exactly the roadmap provided by Rule 26 and the Appellate
Court in Richards, and found that the information Appellants are seeking is discoverable because

Appellants have a “vital” and “tremendous” need for that information.

3. The Appellate Court Put The Cart Before The Horse.
The Appellate Court used the incorrect standard of review (de novo), and merely substituted

its judgment on this issue for that of the Trial Court. Further, the Appeltate Court changed the rules
of the game in the middle of the game! Specifically, it ruled that, in order to establish their right to
obtain the information they seek from Appellees, Appellants were required first to offer evidence
to support their claims. The Appellate Court then held that, because the record is devoid of any
evidence to support the allegations that Appeliees have engaged in a pattemn and practice of violating
their clear statutory duties, Appellants arc not permitted to obtain the very evidence that will

establish beyond peradventure that their allegations are true. In short, the Appellate Court put the

Heelva & Sons, Inc. v. Nine Footwear, Inc., 705 F.2d 1316, 217 U.S.P.Q. (BNA) 641 (Fed. Cir. 1983), citing Davis v.
Howard, 561 F.2d 565, 571-72 (5™ Cir. 1977).

MRossman v. Rossman, (1975) 47 Ohio App.2d 103; Dejaiffe v. KeyBank USA N.A., 2006 Ohio 2919, 2006 Ohio App.
LEXIS 2808 (6" Dis.); Schoffstall v. Henderson, 223 F.3d 818, 823 (8" Cir. 2000); Oppenheimer Fund, Inc. v. Sanders
437 1U.8. 340 at 351, 98 S. CT. 2380 at 351 (1978); Qil Chemical & Atomic Workers Local Union, supra, 711 F.2d at
360 (D.C. Cir. 1983). (The Ohio rules relevant to this issue are, in essence, identical to their federal counterparts.)

7



cart before the horse. Appellants were neither given notice of this novel and unique evidentiary
burden nor provided the opportunity to present evidence to meet that burden.

4, The Due Process Violation
Appellants have found no cases where an appellate court converted a review of a trial court’s

order granting a motion to compel into areview of the opposing party’s never-filed motion for partial
summary judgment. (It is likely that this has never before happened.) However, cases involving a
trial court’s conversion of a motion to dismiss into a motion for summary judgment provide guidance
on what must be done to protect the constitutional rights of the non-moving party when such a
conversion takes place. At the very least, the court must first notify all parties of the conversion, and
second, the non-moving party must be provided a reasonable opportunity to respond and present
evidence to meet the burden.” Appellants received neither notice nor opportunity. This constitutes
a constitutional violation because the “failure to do so is inconsistent with the fundamental principles
of due process that a party should have notice of, and the opportunity to be heard on, the
determinative issues in the case.”’® This constitutes a violation of Appellants’ due process rights.

Proposition of Law'No. 2: The disclosure of redacted non-party medical records that
are necessary for a plaintiff to establish his claims outweighs the need for protection provided

by the physician-patient privilege.
Since this Court’s decision in Biddle, Ohio courts have attempted to apply that case’s holding

to situations where a party seeks through discovery the medical records of non-parties. Atleast three

appellate courts have used slightly different balancing tests where the needs of the requesting party

Bpatrey v. Simon (1983), 4 Ohio St.3d 154, 147 N.E.2d 1285; Furness v. Pois (1995), 107 Ohio App.3d 719, 669
MN.E.2d 481,

80 filani & Smith, Playing God: A Critical Look at Sua Sponte Decisions by Appellate Courts (2002}, 69 Tenn. L. Rev.
245,315; Thoenv. United States, 765 F.2d 1110, 11 14 (Fed. Cir. 1985); Management Investorsv. United Mine Workers,
610 F.2d 384, 390 (6 Cir. 1979; Winbourne v. Eastern Airlines, Inc., 632 F.2d 218, 224 {2d Cir. 1980); State ex rel.
Baran v. Fuerst (1990), 55 Ohio 5t.3d 94, 563 N.E.2d 713.

8



are balanced with the confidentiality interests of the non-parties.” In the cases where the court has
found that the balance tips in favor of the requesting party, the courts have fully protected the
interests of the non-parties by ordering the redaction of all information that could reveal the identity
of any non-party.'* That is exactly what the Trial Court did in this case.

Prior to issuing its Decision in this case, the Appellate Court had reviewed precisely the same
types of discovéry orders under thé “abuse of discretion” standard.'” Ignoring its own precedent, the
Appellate Court incorrectly applied the “de novo” standard, and then substituted its judgment for that
of the Trial Court’s. This alone constitutes reversible error.

This Court recognized the need to provide guidance to trial courts on how to handle the
balancing of a party’s need for non-party medical records and the non-parties’ confidentiality
interests when it accepted jurisdiction of the appeal in Alcorn. However, this Court was not able to
provide that guidance because Alcorn was dismissed before a ruling was issued. As such, the need
for guidance on this issue still remains.

Proposition of Law No. 3: Medical records do not have constitutional protection.
This Court in Webb ruled that a violation of the physician-patient privilége codified in RC

2317.02 does not constitute a constitutional deprivation. Following Webb, Ohio appellate courts
have uniformly and explicitly held that no constitutional right to privacy attaches to information
protected by Ohio’s physician-patient privilege.”® For example, in Desper the appellate court, citing

Webb, tuled that a patient’s constitutional right to privacy is not implicated when her physician

1"These are the First Appellate District in Richards and Alcorn, the Twelfth Appeliate District in Vaughn v. Fallang, Case
No. CA 2004-10-239, Judgment Entry, May 31, 2005, and the Sixth Appellate District in Walker v. Firelands
Community Hosp., 2004 Chio 681, 2004 Ohio App. LEXIS 636.

#1d.

“Richards, supra;, Alcorn, supra.

HState v. Desper (2002}, 151 Ohio App.3d 208, 2002-Ohio-7176, 783 N.E.2d 939, appeal denied (2003), 98 Chio St.3d
1540, 2003-Ohio-1946, 786 N.E.2d 902; State v. Mabrey (May 17, 1995), 1% Dist. C-940218, 1995 Ohio App. LEXIS
2014 at *4; State v. Tomkaliski (Oct. 22, 2004), 11" Dist. No. 2003-L-097, 2004-Ohio-5624 at 127. Desper at 136.

9



testified regarding matters protected by the physician-patient privilege without a waiver. (“The
physician-patient privilege is not a constitutional privacy right.”*")

The federal courts are in accord with the Ohio courts on this subject. For example, in Mann
v. University of Cincinnati,?? the Sixth Circuit Court of Appeals categorically rejected the
defendant’s argument that the production of privileged medical records was a violation of a patient’s
constitutional right to privacy. Further, just this year the United States Supreme Court in Gonzales
v. Carhart™ made clear that the rules that apply to medical doctors and medical records generally
are to be applied in the same even-handed manner to abortion doctors and abortion records. (“The
law . . .[does not] elevate [an abortion doctor’s] status above other physicians in the medical
community.”*)

Ignoring the clear precedent ofthis Court and the United States Supreme Court, Judge Painter
recognized that Planned Parenthood’s medical records are entitled to constitutional protection merely
because its patients had abortions. In doing so, the Appellate Court improperly provided different
and preferential treatment to only one group of medical providers - those who perform abortions.

Proposition of Law No. 4: In cases involving claims for punitive damages, plaintiffs are
entitled to discover information from the defendant that establishes that the defendant’s
conduct is part of a pattern of wrongful/criminal conduct.

The Appellate Court erroneously held that, because RC 2919.12 and RC 2317.56 “provide
that punitive damages are available for a single violation,” Appellants are not entitled to review
redacted medical records of third parties even if those records contained “evidence that Planned

Parenthood had violated Ohio law 1,000 times.” This holding directly conflicts with long

established Ohio precedent dealing with the fundamental purpose of punitive damages.

% Desper at 136.
2(1997), 1997 U.S. App. LEXIS 12482 at *10 (6® Cir. Nos. 95-3195, 95-3283).
BGonzales v. Carhart, et al., 550 1.8, (2007).

*Id, quoting Planned Parenthood of Southeastern Pav. Casey, 505U 8. 833, at 884,112 S.Ct. 2791, 120 L.Ed.2d 674.

10



Neither RC 2919.12 nor RC 2317.56 provide any guidance whatsoever as to what the
appropriate amount of the punitive damage award should be for a single violation of either or both.
Nor do these statutes provide guidance on what an appropriate award would be for the defendant’s
pattern and practice of wrongful conduct that results in multiple violations. How is a trier of fact to
determine the amount of the punitive damage award? The same way it does in every case - i.e. by
determining the reprehensibility of the defendant’s conduct, in part by assessing the evidence of a
pattern and practice of similar misconduct.

The United States Supreme Court and the Ohio courts have made clear that a factor - maybe
the most important factor - to consider in determining the amount of punitive damages to be awarded
is whether defendant’s conduct is “part of a larger pattern of wrongdoing.™ In the recent Phillip
Morris®® decision the United States Supreme Court held that a plaintiff may use evidence of the
defendant’s misconduct that causes harm to third parties to establish the reprehensibility of the
defendant’s conduct that harmed the plaintiff. Further, the United States Supreme Court held that,
when the jury is determining whether to award punitive damages and how much the award should
be, “[i]tis appropriate to consider the potential harm that the defendant’s conduct would have caused
the intended victim . . ., as well as the possible harm to other victims that might have resulted if
similar future behavior is not deterred.”” Appellants’ discovery request is a proper attempt to gather

evidence of precisely the type of conduct - i.e Planned Parenthood’s practice of failing to report

sexual abuse of minors - that is relevant to the amount of punitive damages to be awarded.

BTXO Production Corp., (1993), 590 U.S. 443; Myer v. Preferred Credit, Inc. (2001), 117 Ohio Misc.2d 8§, 34, 2001
Ohio 4190; Smithhisler v. Dutter (1952}, 157 Ohio St. 454, 460, 105 N.E.2d 868.

Phillip Morris, USA v. Williams, 549 US. _____ (2007).

UTXO Production Corp., supra.

11



By requiring an award of punitive damages for a single violation of RC 2919.12 or RC
2317.56, the Ohio legislature eliminated the plaintiff’s duty to prove “actual malice” on the part of
the defendant to obtain such an award under those statutes. However, absent such a provision, a
plaintiff must establish his right to an award of punitive damages the old fashioned way - by proving
that the defendant acted with “actual malice.” As such, Appellants are entitled to discover pattern
and practice evidence to help establish the actual malice element of their other claims for which they
seek punitive damages.

Actual malice is the “conscious disregard for the rights and safety of other persons that has
a great probability of causing substantial harm.”® Since defendants rarely admit to malicious
conduct, actual malice is most often inferred from conduct and surrounding circumstances.” Thus,
evidence of a “pattern of wrongful conduct” or a “pattern of wrongdoing” by a defendant is highly
relevant to the issue of whether the alleged injury was a “natural and probable” consequence of the
wrongful act.”

Evid. R. 404(B) defines relevant evidence as “evidence having any tendency to make the
existence of any fact that is of consequence to the determination of the action more probable or less
probable than it would be without the evidence.” Evid. R. 404(B) also provides in pertinent part
that;

Evidence of other crimes, wrongs, or acts . . . may . . . be admissible
for other purposes, such as proof of motive, opportunity, intent,

preparation, plan, knowledge, identity or absence of mistake or
accident.

#Calmes (1991), 61 Ohio 51.3d 470, 473 575 N.E.2d 416,

? Joyce-Couch v. Dr. Silva (1991), 77 Ohio App.3d 278, 288, 602 N.E.2d 286.

TXO Production Corp. (1993), 590 U.S. 443; Myer v. Preferred Credit, Inc. (2001), 117 Ohio Misc.2d 8, 34, 2001
Okic 4190; Smithhisler v. Dutter (1952), 157 Ohio St. 454, 460, 105 N.E.2d 868.

12



In the context of this case, what possibly could be more relevant to the issue of Planned Parenthood’s
actual malice than the fact that it has, over an extended period of time, repeatedly ignored and failed
to report known or suspected sexual abuse of children? Not much. Clearly, a pattern and practice
of wrongful conduct (i.e. violation of statutory duties) is highly relevant to establishing the actual
malice that must underpin a punitive damage award. (Also see e.g. Falkner v. Para-Chem,”* where
the Ninth Appellate District, construing Evid. R. 404(B), concluded that “other acts” evidence was
admissible to prove a “common scheme, plan, or system” and Atkinson v. International
Technegroup, Inc.,”” where the First Appellate District (with Judge Painter concurring) upheld a
punitive damages award in a wrongful discharge/age discrimination case wherein the plaintiff was
permitted to introduce evidence of defendant’s prior, similar misconduct.)

The decision of the First Appeilate District in this case, which effectively bars discovery of
Planned Parenthood’s pattern and practice of failing to report known or suspected child abuse in
clear dereliction of its statutory obligations, is in direct conflict with well established Ohio law. In
Ohio, a plaintiff has an absolute right to discover and adduce evidence that tends to show a pattern
of wrongful conduct by a defendant to prove actual malice and thus demonstrate an entitlement to
punitive damages and the amount of punitive damages to be awarded. There is nothing in the
statutory provisions of RC 2919.12, RC 2317.56 or RC 2151.421 which even remotely suggests that
the Ohto legislature intended to alter the normal rules which apply to punitive damage awards.

Proposition of Law No. 5: A minor plaintiff who is a victim of the defendant’s
systematic and intentional breach of his duty under RC 2151.421 to report suspected abuse is

entitled to seek punitive damages against the defendant for that breach.
The Appellate Court held that Appellants may not seek an award of punitive damages in

connection with Appellees’ intentional and systematic breach of their duties under RC 2151.421

312003 Ohio 3155, 2003 Ohio App. LEXIS 2819.
2(1995) 106 Ohio App. 3d 349, 666. N.E. 2d 257, 1995 Ohio LEXIS 3933.

13



because the statute “does not provide for punitive damages.” That interpretation of RC 2151.421
is wrong.

RC 2919.12/.121 and RC 2317.56 are three of the very rare Ohio6 statutes that explicitly
provide that a plaintiff will be entitled to an award of punitive damages if he is able to establish a
single statutory violation. However, the absence of such a provision in RC 2151.421 does not mean,
as the Appellate Court held, that a defendant who violates that statute is immune from an award of
punitive damages.

Under Ohio law there are many types of conduct that give rise to punitive damages in the
absence of an express provision for an award of punitive damages in the relevant criminal statute.
For example, this is true for crimes involving death and physical injury (e.g. aggravated murder (RC
2903.01), murder (RC 2903.02), aggravated vehicular homicide (RC 2903.06), felonious assault (RC
2903.11) and all sex offenses (RC 2907 et seq.)). None these statutes address the possibility of
punitive damages, yet it is inarguable that a victim of violation of any of these criminal statutes is
entitled, in a civil action for injuries, to an award of punitive damages against the perpetrator.
Indeed, in expressly providing for punitive damages, RC 2919.12/.121 and RC 2317.56 are
exceptions to the norm.

The lack of a “punitive damage” provision in RC 2151.421 simply means that Appeliants
must establish their right to punitive damages for violation of that statute as they would in any other
case - i.e. by obtaining and introducing evidence of Appellees’ actual malice and the reprehensibility
of Appellees’ conduct. That is precisely the evidence Appellees were directed to produce by the

Discovery Order issued by the trial court.

Proposition of Law No. 6: A minor plaintiff whe is a victim of the defendant’s breach
of its duty under RC 2151.421 to report sexual abuse may use in a civil action redacted reports

14



made pursuant to RC 2151.421 to help establish that the defendant’s breach was intentional
and part of a pattern of misconduct.

The Appellate Court’s holding that Appellants are prohibited under RC 2151.421(H)(1) from
using abuse reports in this action is wrong, RC 2151.421(H)(1) explicitly provides that abuse reports
made under the statute shall not be used as evidence in any civil action or proceeding against the
person who made the report. That prohibition has no relevance to this case. The defendants in this
action are Planned Parenthood and Dr. Rosylin Kade, neither of whom are persons who made the
abuse reports that Appellants seek and intend to use in this action.

Moreover, the clear purpose of section RC 2151.421(H)(1) is to protect and encourage
individuals to report suspected or known abuse without fear of being named in a lawsuit brought by
the person(s) who are the subject of the report. The purpose is nof to provide protection to
organizations and individuals who systematically and intentionally ignore their reporting duties

under the statute. Indeed, to read the statute in such a manner would have the effect of encouraging

persons who have a duty under the statute not to make reports.

CONCLUSION
For the reasons stated above, Plaintiffs-Appellants respectfully request that this Court

accept jurisdiction in this case.
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OHIO FIRST DISTRICT COURT OF APPEALS

MARK P. PAINTER, Presiding Judge.

{91}  Are abuse reports and medical records of minors under the age of 13
receiving abortions discoverable, in an identity-cloaking format, by private .civil
plaintiffs when the records are not necessary to develop the plaintiffs’ claims? We
think not.

_ {1-12-} Plaintiffs-appellees John and June Roe, individually and as parents of
Jane Roe (collectively “the Roes™), sued defendants-appellants Planned Parenthood
 Southwest Ohio Region, Roselyn Kade, M.D., and John Does one through six
(collectively “Planned Parenthood™) for performing a wrongful abortion on Jane Roe.
John Does one through six represent various Planned Parenthood employees. The
complaint alleged that i’hnned Parenthood had performed an unlawful abortion on
Jane Roe because it had neither notified the parents nor secured their consent before
the abortion;® that it had not obtained Jane’s informed consent:z and that it had
breached its duty to report suspected child abuse.s The Roes sought compensatory
and punitive damages, as well as injunctive relief,

I. The lilicit Relationship and Jane’s Fraudulently Procured Abortion

{1{3} In the fall of 2003, Jane engaged in a sexual relationship with hgr 21-
year-old soccer coach, John Haller, At the titne, Jane was 13 and in the eighth grade.
" The sexual relatioﬁship continued throug.h‘ 2004, and in March of that year, Jane -
discovered that she was pregnant. |

1R.C. 2919.121 and 2919.12,
2 See R.CL 2317.56.
A5ee R.C 2151421,
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{94}  Jane told Haller. Haller convinced Jane to have an abortion. Later in
March, Haller called Planned Parenthood and attempted to schedule an abortion for
Jane. Planned Parenthood told Haller that he could not schedule the abortion and
that Jane would have to call to make the appointment. After his conversation with
Planned Parenthood, Haller called Jane and told her to schedule the abortion. And
he also instructed her that if she was asked to provide a parental telephone number,
she should give Planned Parenthood his cell-phone number in lieu of her father’s
phone number.

{95} Jane called Planned Parenthood, and during her conversation, she
told a worker that she was 14 and that her parents could not accompany her to the
abortion. She also asked whether her “step-brother” could come with her. The worker
asked whether Jane’s parents knew about her pregnancy. Jane lied and told the
worker that one or both of her parents knew. They did not. The worker then told Jane
- that someone would have to stop at Planned Parenthood to pick up an information
packet, but that Jane did not have to personally retrieve the packet. At some point
during the conversation, Jane gave the worker her father’s correct name and :iddress,
but she lied twice more, telling the worker that her father did not have a home phone
number and then glvmg Haller's cell;phone number as her father’s phone number.
Planned Parenthood scheduled the abortion for March 30, 2004,

{96} Sometime before the abortion; Haller picked up the information
packet for Jane. Scveral days after Jane's initial conversation with Planned
Parenthood, she called again because she could not find her social-security card, but
the worker told her that another form of identification could be used.
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{7} The parties’ assertions of fact diverge as to whether Planned
- Parenthood called the misleading phone number given by Jane. The Roes. second

amended complaint alleged that they were without knowledge whether “Planned
Parenthood called or attempted to call the cell phone that belonged to Haller or, if it
did, whether Planned Parenthood ever spoke to Haller.” But at a hearing, Planned
Parenthood read into evidence without objection the following transeript of the
investigative officer’s discussion with Jane Roe: _

{98} “[JANE ROE]: I told [Planned Parenthood], to call [Haller's] cell
phone number. I acted like it was my dad’s cell phone. And when they called him,
he was acting ltke my dad and told them that I was allowed to do it or whafever.

- {99} “[THE DETECTIVE]: So they called. You gave your dad’s cell phone
mnnbgr?

{5{10}‘ “[JANE ROE]: No, I gave them [Haller’s] cell phone number, but I
told them it was my dad’s.”

{11} Planped Parenthood also produced the parental-notification form

“filled out by Dr. Kade. ‘The form indicated that Kade had telephonically notified
" parent John Roe that Jane Roe was scheduled for an abortion at Planmed Parenthood
no sooner than 24 hours fromn the time the notice was given. |

{§12} On the day of the abortion, Haller drove Jane to the abortion clinic,

‘and on arrival, a .worker requested to see both Haller's and Jane’s identification.

Jane presented her schocl-identification card, and Haller provided his Ohio driver’s

license,

{913} Haller reviewed the forms Jane had filled out to be sure that they had

_been completed in a satisfactory manner. The forms were submitted to Planned
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Parenthood, and one worker noted on a form that Jane Roe’s “brother John * * *
[was] here today.” Haller used his credit card to pay for the abortion.

{914} Before the abortion, Jane signed a form setting forth the nature and
purpose of, and the medical risks associated with, a dilation-and-sharp-curettage
abortion. One form she signed also stated that Planned Parenthood had met its
statutory obligation to obtain the patient’s informed consent.s The Roes alleged that
even if Jane had been fully informed, her age and emotional state precluded her from
comprehending and understanding the risks associated with the abortion. The Roes
also alleged that Janc’s consent was not given in a knowing, voluntary, or intelligent -
manner, and that it was procured under duress and coéreion.

{915} After the abortion, a Depo-Provera shot was administered to Jane,
and she was given condoms. Haller and Jane resumed their sexual relationship. But

within three days of the abortion, Haller ended the relationship. After the breakup,
Jane and Haller’s sister, also a classmate of Jane’s, had an argument about Haller
- and his relationship with Jane. A teacher overheard the argument, including the
references to Jane’s sexual relationship with Haller, and reported the suspected
sexual abuse to the police.

{1i6} After a criminal investigation, Haller was convicted of seven counts of
sexual battery. A criminal investigation was also conducted into Planned Parenthood’s
culpability, but the Hamilton County Prosecutor chose not to prosecute Planmed
Parenthood for any statutory violation.

{17} The Roes sued and moved to compel discovery of ten years’ worth of

minors’ abortion records. The abortion records contained information about

1 See R.C. 2317.56(B)(4).
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patients’ sexual and gynecological history, number of sexual partners, contraceptive
methods, and general medical history. The tiial court compelled discovery of the
records in an identity-concealing format, concluding that the Roes’ interest in the
records was “tremendous,” and that the civil rules, the statutes, and the case law
weighed in favor of disclosure.

{918} The management of the discovery process is reviewed under an
abuse-of-discretion standard, but questions of privilege, including the propriety of

disclosure, are questions of law and are reviewed de novo.5

. The Statutory Prohibitions and the Roes’ Complaint

{919} The Roes’ complaint alleged violations of former R.C. 29i9.12
(parental notice), current R.C. 2919.121 (parental written consent), R.C. 2151.421
: (failure to report suspected abuse of a minor), and R.C. 2317.56 (patient’s informed
consent). We discuss these sections of the Revised Code in turn, first noting that to
determine the limitations on the scope of discovery, we must evaluate the Roes’
allegations and claims, before analyzing the necessity and probative value of _the
information sought to be discovered.

HI. The Former Notice Statuta

{420} Former R.C. 2019.12 {*the notice statute”) prohibited any person from
knowingly performing an abortion on a pregnant minor unless the person had given
-at least 24 hours’ actual notice, in person or by telephone, to one of the minor’s

parents of the intent to perform the abortion.s Therefore, under the notice statute, at

5 See Alcorn v. Franciscan Hospital, 1# Dist. No. C-060061, 2006-0h10-5896
6 See former R.C, 2919.12.
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a minimum, Planned Parenthood was required to give 24 hours’ telephonic notice of
the abortion to a parent before performing the abortion. Even though Jane had
misinfonned. Planned Parenthood about her father’s phone number, the Roes alleged

" that Planned Parenthood had failed to give them telephonic notice as required by the
statute.

{§21} The heart ‘of the Roes’ notice claim is that the statute required actual
notice. The parties do not dispute tl'lat the Roes did not receive notice. Though the
statute required actual notice to the parents, it emmnerated several affinmative

" defenses when the pregnant minor had given false, misleading, or incorrect
information. And Jane’s testimony showeci that she had lied to Planned Parenthood
when she gave it Haller’s, rather than her father’s, phone number.

IV. The Consent Statute Was Enjoined

{122} The notice statute was amended in 1998 by H.B. No. 421, which

- enacted the notice statute’s successor, R.C. 2919.121 (“the written-consent statute™).
The written-consent statute requires that the attending physician secure the informed

. written consent of the minor and one parent before performing an abortion? In
addition to requiring written consent of a parent, H.B. No. 421 also provided a statutory
affirmative defense to any civil, criminal, or professional-disciplinary action under R.C.
2919.121 if eﬁforcement of the written-consent statute has been enjoined: If a person
-comflies with the [notice statute] in the good-faith belief that the application or

enforcement of the written-consent statute is subject to a restraining order or injunction,

7See R.C.2019.121,
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good-faith compliance is a complete defense to any civil, criminal, or professional
disciplinary action brought under the written-consent statute,®

{923} The Roes assert that the same facts that supported their claim under
the notice statute support their claim under the parental-writtén-consent statute.
But the constitutionality of H.B. No. 421 was immediately contested, and
enforcement of the statute was preemptively enjoined in federal district court before
its effective date.? In 20035, the district court upheld the constitutionality of H.B. No,
421 and ruled that it would go into effect in September 2005. To summarize, H.B.
No. 421 was enjoined, and the act suspended, in 1998, Jane’s abortion was
performed on March 30, 2004, and H:B, 421 was ruled constitutional and became
effective in September 2005.

{924} Because R.C. 2919.121 was enjoined from becoming Ohio law at the
time the underlying action accrued, discovery under the Roes’ Rc; 2919.121 claim
was unwarranted. Notwithstanding this, if Planned Parenthood had complied with
R.C. 2919.12 in the good-faith belief that R.C. 2919.121 had been enjoined, then civil,
criminal, or professional disciplinary actions under R.C. 2919.121 were preciuded.
Even if we were to assume that the enforcement of the written-conscnt statute was
not enjoined as to the Roes, the affirmative defense required only a good-faith belief
that R.C. 2919.121 had been enjoined, and the record before us does not reflect alack -
of good faith in Planned Parenthood’s belief that enforcement of the statute had been

enjoined. Because it had,

8 See R.C. 2910122,
% See Cincinnati Women’s Services Inc. v. Voinovich {1998), 3.D.0hio No, C-1-g8-280.

8



OHIO FIRST DISTRICT COURT OF APPEALS

V. The Duty to Report Suspected or Known Abuse

{925} Under R.C. 2151421 (“the duty-to-report-abuse statute”), certain
officials and agencies have a duty to report suspected abusive or illegal relationships
to a law-enforcement agency or a prosecuting attorney. The Roes alleged that
Planned Parenthood had failed to report Jane’s relationship with Haller to a law-
enforcement agency or a prosecuting attorney.

{926} The Roes’ memorandum supporting their motion to compel stated
‘that their discovery requests sought “production of information that relates directly
to the claims they have made, the pumtwe damages and injunctive relief they seek, -
and the defenses Planned Parenthood and Kade have raised in their answer and
counterclaim.” But the closest the Roes came to explaining how the abortion records
related to their claims was their allegation that * ‘as a matter of policy and/or pattern
@d practice Planned Parenthood does not meet its reporting duties under R.C.
2151.421 with respect to minors to whom it provides abortion and other medical
services, including the provision of birth control’ (440 of the Second Amended
Complaint) (This allegation is based on what occurred in this case, information
[pllaintiffs have learned from the Hamilton County, Ohio Prosecutor’s Office, and
the investigations of Planned Parenthood currently being conducted by the attorney
generals of Nebraska and Indiana)[.] The failure to report suspected abuse by
" entities and persons covered by R.C. 2151.421 is a crime, and defendants may not
hide behind the assertion of privilege to prevent [p]laintifi’s from discovering the
information they need to es_tablish that their breach of this duty in this case was not

anisolated incident.”
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{927} The Roes alleged that Planned Parenthood had breached its duty to
report suspected abuse, and claiming a systematic and intentional breach of that
duty, the Roes attempted to justify their request for the abortion records.

{928} Planned Parenthood did not deny that it had not filed an abuse
report. And we note that reports made under R.C. 2151.421, and the information
contained therein, are confidential and inadmissible as evxdence in any civil
- proceeding.

VI. The Duly to Secure the Patlent's Informed Consent

_ 1§29} Under R.C. 2317.56 (“the patient’s-informed-consent statute™), absent
a mﬁcﬂ emergency, at least 24 hours before an abortion is performed, a physician
must meet with the pregnant woman to (1) allow her an opportumity to ask
- questions; {2) iui'"orm her of the nature and purpose of, and the medical risks
associated with, the abortion; (3) tell her the probable gestational age of the fetus;
and (4) advise her of the medical risks associated with carrying the pregnancy to
term. |
' {930} Under the patient’s-informed-consent statute, the meeting need ﬁot
oceur at the facility where the abortion is to be performed or induced, and the
| physician involved in the meeting need not be afﬁliated with that facility or with the
physician who is scheduled to perform or induce the aborﬁoﬁ.w Moreover, the Ohio
Attorney Genefal has opined, “The provision of information at least twenty-four
hours in advance must be made ‘verbally or by other nonwritten means of

communication,’ but need not occur in a face-to-face meeting * * * . ‘[V]erbally or by

10 See R.C, 2317.56.
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* other nonwritten means of communication’ refers to all types of nonwritten
communication, including videotaped or audiotaped physician statements.”™ The
statute also authorizes the court to order injunctive and equitable relief where
appropriate. This was the only one of the Roes’ statutory claims that specifically
provided for injunctive relief.

{§31} The Roes alleged that Planned Parenthood had failed to meet with

~ Janeand convey the information required under R.C. 2317.56.

Vil. The Scope of Discovery Under Civ.R. 26

{432} Civ.R. 26 limits the scope of discovery to any matter, not privileged,
-which is relevant to the subject matter involved in the pending action, whether it
- yelates to the claim or defense of the party seeking discovery or to the claim or
defense of any other party * * *.” In determining the scope of discovery, we focus -
not on whether the information requested is admissible, but on whether the
information sought is reasonably calculated to lead to admissible evidence.2 In sum,
the scope of discovery is limited to relevant nomprivileged matters that are
reasonably calculated to Jead to admissible evidence. But even privileged matters are
subject to discovery where it is necessary to protect or further a countervailing
' int;arest that outweighs the privilege.
{933} For this discussion, we assume without so holding that the discovery-
sought by the Roes was relevant and reasonably calculated to lead to admissible
-gvidence. The abuse reports and abortion records were unquestionably confidential

1 1904 Ohio Atty.Gen.

) %csf No. 94—0&4. . : .
ﬂGS(%g (R:chm*ds v. Kerlakian, 162 Ohio App.ad 823, 2005-Ohio-4414, 835 N.E.2d 768, 17; GivR.
26(BX1).

13 See id., citing Biddle v. Warren Gen. Hosp., 86 Ohio St.3d 1959-Ohio-115, 715 N.E.2d 518,
paragraph two of the syllabus, D 3d 395, 1994-0l 715
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and privileged under the physician-patient privilege.* But whether the information
.sought was relevant or reasonably calculated to lead to admissible evidence is not
clear, and because our discussion of the parties” interests is dispositive of the issue, we
limit our analysis to whether the discovery sought was necessary to protect or further a
countervailing interest that outweighed the minors’ privilege.

VHll. Necessity

{434} Disclosure of privileged information is only appropriate when necessary.
The Ohio Supreme Court held in Biddle v. Warren General Hospital,s and we later held
in Richards v. Kerlakian*s that only where the privileged information is necessary to
. further or protect a countervailing interest is disclosure proper.
: {935} In Richards, the plaintiff sued her deceased son’s physician and the
employer hiospital under a negligent-credentialing theory. The plaintiff sought
diécovery of redacted copies of operative reports of nonparty patients. The medical
records belonged to the defendant physician’s former patients who had undergone
. the same gastric-bypass surgery. The issue was whether the hospital knew or should
have known that the physician was incompeteﬁt to perform the surgery. We upheld
tﬁe trial court’s order compelling discovery, noting that though the records were
privileged under R.C. 2317.02, they were nonetheless necessary to develop a primary
claim against the hospital on the issue of negligent credentialing and to impeach the
.- deposition testimony of the defendant physician. And in that instance, the plaintiff's

* interests outweighed the patients’ interest in confidentiality.

1 See R.C. 2151.421(H)X1) and 2317.02; Richards v. Kerlakian, supra.
3 86 Ohio St.3d 335, 1069-Ohio-115, 715 N.E.2d 518.
16 162 Ohio App.3d 823, 2005-Ohlo-4414, 835 N.E.2d 768.
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{936} In this case, the Roes alleged that the abortion records were necessary
to further their core claims. Not so.

{937} ‘The Roes first argue that the records were necessary to establish
punitive damages. But the duty-to-report-abuse statute does not provide for
punitive damages.” Because R.C. 2151.421 does not provide for punitive damages,
. the Roes’ punitive-damages justification under R.C. 2151.421 is without merit.

{438} On the other hand, the parental-notice statute# and the patient’s-
informed-consent statute provide that punitive damages are available for a single
' violation;2° and the Rocs admit as much. Because punitive damages are available for
one violation, the medical records (used to show intentional and systematic
violations in the past) were unnecessary to the Roes’ claim ‘for punitive damages.
The Roes must only show that Planned Parenthood violated its statutory duties to
them one time for punitive damages to be calculable. And even if it is assumed that
. the medical records were necessary for the eompﬂtation of punitive damages (which
in itself is speculative at this stage of the proceedings), we hold that a private
plaintiffs interest in attempting to bolster a speculative punitive-damages award
alone does not outweigh the patients’ interest in maintaining confidentiality.s

{739} 'The key in any analysis of a discovery dispute is to first determine
what truly is at issue. Once that ‘is done, we can determine what is discoverable.

{940} This is not a class action. This is not a criminal case. It is Roe v.

" Planned Parenthood—not State v. Planned Parenthood. The issue is not whether

17 See R.C. 2151421,

1 See R.C. 2010.12.

1 See R.C, 2317.56.

20 See R.C. 2919.12{F) and 2317.56{H)(1).

= See, e.g., Sirca v. Medina Cty. Dept. of Hinman Services (2001), 145 Ohio App.3d 182, 1867-187,
762 MN.Ez2d 407.
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Planned Parenthood violated its duties 10 other patients—it is whether Planned
Parenthood violated its duties to the Roes. No amount of “issue framing” to the
contrary can change that fact. The redacted medical records were not necessary for
the Roes to establish whether Planned Parenthood had violated Ohio statutes in its
treatment of Jane. ' Though the Roes alleged that Planned Parenthood had
systematically and intentionally violated Ohio law, they offered no evidence té
support this artifice—and the record is devoid of any. Even if the Roes rooted around
in these patients’ medical records and found evidence that Planned Parenthood had
viclated Ohio law 1,000 {imes, it would not assist the Roes in showing that Planned
'Parenthood had violated Ohio law in Jane’s case. The attempt to interject nonparty
medical abortion records into a private civil suit by claiming systematic and
intentional violation of Planned Parenthood’s statutory duties is clearly at odds with
" the nature of this case.

{441} Further, this- case provides no persuasive reason for a judicial
endorsement of the Roes acting as private attorneys general. If the state reasonably
b_elieved that Planned Parenthood had systematically and intentionally violated its
duties under Ohio law, it could have sued or prosecuted. And even then it is not

| ;:e;'tain that Planned Parenthood would have been required to disclose the
confidential information sought here.22 The facts and evidence nowhere indicate
that Planned Parenthood systematically and inténﬁonally evaded its statutory duties.
And if Planned Parenthood was violating Ohio law, then those same statutes

provided a private cause of action for each aggrieved party,

22 See, e.g., Planned Parenthood of Indiana v. Carter (Ind.App.2006), 854 N.E.2d 853.
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{942} A separation of the wheat from the chaff reveals that this case is about
whether Planned Parenthood performed an unlawful abortion on Jane; about
whether Planned Parenthood met its duty to report suspected abuse of Jane; and
about whether Jane's consent was proper. The Roes’ interests are important. And
the minor patients’ privilege is undeniable. But the information sought was not
ﬂeoessary to this case.

' {§43} Even if the records were even tenuously necessary, the burden of
disclosure on Planned Parenthood and its patients would exceed the value of the
records to this litigation.

{944} The potential invasion of privacy rights tramps the probative value of
the records to this case. Even with the records redacted, it is arguable that disclosure
would result in a privacy invasion. For instance, in the same vein that a voyeur
observing in secret invades the subject’s privacy—even if the subject’s identity is not
known—an abortion patient's privacy rights can be encroached by the nonconsensual
review of redacted abortion records. In this case, nondisclosure was. compulsory
notwithstanding that the patients’ identities would have been concealed by
redaction, or that it would have been impossible to extrapolate a patient’s identity’
from the redacted records—otherwise a privacy invasion would arguably be visited

"on the unconsenting, unrepresented, nonparty patients; and under such a meager
showing of necessity, we refuse to order disclosure. And we are unsure that a
sufficient redaction is even possible—identities might be compromised.

{945} Because of the lack of necessity, we need not further address or weigh

the parties’ interests, except that we acknowledge and recognize that, under the
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proper circumstances, the physician-patient privilege?* between an abortion patient
and her physician may be afforded constitutional protection under the penumbra of
privacy rights.2+

{946} The Roes need only prove that Planned Parenthood violated its duty
to the Roes in this case—no more, no less. Whether Planned Parenthood has violated
tho law in the past bears no relevance to, and is not necessary in determining,
whether Planned Parenthood violated the law as to Jane. Likewise, the records are
not necessary for either punitive damages or injunctive relief,

{47} The order of the trial court compelling discovery is reversed, and the
cause is remanded for fuxther proceedings.

F ﬁdgment reversed and cause remanded.

- HENDON, J. and CONNINGHAM, JJ., concur.

FPlease Note:
The court has recorded its own entry on the date of the release of this decision.

ﬂRsé%.:?tsa?'mz()]g'pe Ohio App.3d hi N.E.2d g39, $32; Roe v. Wad,
24 e v. r, 151 Ohio App.3d 208, 2002-Chio-7176, 783 N.E.2d 939, 132; Ree v. Wade
ggga), 410 U.S. 113, 151157, 93 S.CL. 705; Whalen v. Roe (1977), 429 U.S. 589, 508-601, 97 S.CX.
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