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I. LAW AND ARGUMENT

PROPOSITION OF LAW ONE: THERE IS NO SPECIAL RELATIONSHIP EXCEPTION TO

CHAPTER 2744 IMMUNITY.

Amici Curiae County Connnissioners Association of Ohio and the County Risk Sharing

Authority reject Plaintiffs' incorrect and inappropriate characterizations of their position.

Plaintiffs claim that Amici and Defendants are promoting "the rule of lawlessness," (Appellees'

Merit's Br. at 2), or authorizing anyone to "violate the law with impunity," and endorsing a "so

what" attitude to the sexual abuse of children (Id. at 1). Plaintiffs' opposition brief is wrong and

levels serious charges against Amici and the Defendants that are wholly unjustified.

The Legislature expressly provided exceptions to immunity that leave ample room to

hold alleged wrongdoers liable if the evidence supports such claim. R.C. § 2744.02(B)(1-5); R.C.

§ 2744.03. Plaintiffs did not put forth such evidence. Plaintiffs' failure to do so does not warrant

the improper creation of judicial exceptions to Ohio's statutory immunity law that would be

inimical to all of Ohio's political subdivisions and their employees. Plaintiffs' arguments run

afoul of basic rules of statutory interpretation, long-standing notions of the Legislature's role as

the final authority over policy, and the separation of powers doctrine.

Putting aside their rhetoric, Plaintiffs argue that this Court should: 1) deem Chapter 2744

unconstitutional for violating Section 16, Article 1 of the Ohio Constitution; 2) authorize a

judicially created exception to Ohio's Political Subdivision Tort Liability Act; or 3) hold that the

special relationship exception to the public duty defense voids political subdivision immunity.

Plaintiff's claims have no merit. Amici briefly addresses those claims.
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A. Chapter 2744 is constitutional.

Plaintiffs' primary argument is that Ohio's Political Subdivision Tort Liability Act (R.C.

§§ 2744.01 et seq.) violates Section 16, Article 1 of the Ohio Constitution. (Appellees' Br. at 9.)

This Court did not accept a proposition for review regarding the constitutionality of Chapter

2744 and it is not properly before this Court. See, Vance v. St. Vincent Hospital (1980), 64 Ohio

St. 2d 36, 42 (overruled on other grounds). At the trial court level, Plaintiffs waived the issue

because they did not raise in their Complaint or argue in their opposition to sununary judgment

that the Act was unconstitutional. The law is fundamental that issues that were neither raised nor

briefed in the court below are not properly subject for review in this Court. See, e.g., Pnah v.

Pugh (1984), 15 Ohio St. 3d 136, at 139; Zakany v. Zakan y (1984), 9 Ohio St. 3d 192 at 193;

Vance, supra, at 42.

Despite Plaintiffs' arguments, this Court expressly held that the Act does not violate

Section 16 of Article I of the Ohio Constitution. Fabrey v. McDonald Village Police Dekt.

(1994), 70 Ohio St.3d 351; Fahnbulleh v. Straham (1995), 73 Ohio St. 3d 666. No decision of

this Court has ever held the Act unconstitutional for violating the right to remedy or right to

bring suit against the state under the Ohio Constitution. Every decision of the Court of Appeals

of Ohio that has entertained challenges to the Act has found the statute constitutional. See, e.g.,

Nagel v. Homer (4`" Dist. 2005), 162 Ohio App.3d 221; e.g., Thompson v. Baglev (3`d Dist.

2005), 2005 WL 940872, at *3-5; e.g., Bundy v. Five Rivers Metroparks (2"a Dist. 2003), 152

Ohio App.3d 426. Further, all legislative enactments enjoy a presumption of validity and

constitutionality. Adamsky v. Buckeye Local School Dist. (1995), 73 Ohio St.3d 360, 361. A

statute is unconstitutionally void only when its unconstitutionality is shown beyond a reasonable

doubt. Fabrev, supra. Plaintiffs failed to meet this burden.
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B. No judicially created exceptions to immunity exist.

Plaintiffs next argue that this Court should create or authorize a judicially created

exception to Ohio's Political Subdivision Tort Liability Act.

This Honorable Court last week reiterated that an unambiguous statute must be applied in

a manner consistent with the plain meaning of the statutory language. Hubbell v. Xenia (2007),

873 N.E.2d 878, 2007-Ohio-4839, citing State ex rel. Burrows v. Indus. Connn. (1997), 78 Ohio

St.3d 78, 81, 676 N.E.2d 519. A court must first look to the plain language of the statute itself to

determine the legislative intent. Burrows 78 Ohio St.3d at 81, 676 N.E.2d 519.

This Court has been equally clear that a political subdivision is presumptively immune

and may lose its immunity under R.C. § 2744.02(A), only if one of the R.C. § 2744.02(B)(1-5)

exceptions apply. Cater v. City of Cleveland (1998), 83 Ohio St.3d 24. Like the eighth district

court of appeals, the Plaintiffs failed to demonstrate a statutory exception exists or engage in a

statutory analysis of the exceptions. Rather, Plaintiffs invite this Court to authorize an exception

to immunity not contained in the statute. Under fundamental rules of statutory interpretation and

this Court's recent precedent, this Court should reject Plaintiffs' invitation.

Furthermore, this Honorable Court in Hubbell also expressly rejected that judicial policy

preferences supersede the Ohio Legislature. "[J]udicial policy preferences may not be used to

override valid legislative enactments, for the General Assembly should be the final arbiter of

public policy." Hubbell, 2007-Ohio-4839 supra at ¶ 22. Plaintiffs vigorously disagree with the

very premise of govemmental inimunity and believe that additional exceptions to immunity

should be created. Plaintiffs want this Court to authorize the Eighth District Court of Appeals

policy decision to expand the exceptions to immunity. In sum, Plaintiffs argue for a change in the
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Legislature's policy of the scope of immunity. But, as this Court recently held in Hubbell, supra,

"judicial policy preferences may not be used to override valid legislative enactments."

As put forth in the merits brief of Amici, the judicial creation of a sixth exception to

statutory immunity is also an improper overlapping of judicial and legislative authority. (Brief of

Amici at 13-14.)

C. The Public Duty Defense does not otherwise constitute an exception to
immunity.

Amici refers this Court to its primary brief addressing the eighth district's and the

Plaintiffs' misunderstanding of the Public Duty Defense. See Merits Br. of Amici at 6-13. But,

Amici point out that Plaintiffs improperly rely on this Court's decision in Yates and on the eighth

district's decision in State Auto Mut. Ins. Co. v. Titanium Metals Corp. (8th Dist. 2004), 159

Ohio App.3d 338.

Citing to Yates v, Mansfield Bd. of Edn. (2004), 102 Ohio St.3d 205, 2004-Ohio-2491,

Plaintiffs argue that, "this Court previously noted that a governmental entity's sovereign

immunity is destroyed when an individual established a`special relationship' with the

governmental entity." (Appellees' Br. at 14.) Plaintiffs are simply wrong about the Yates

holding; Yates does not support Plaintiffs' argument. Plaintiffs rely on the Yates court's

statement that "the public-duty rule remains viable as applied to actions brought against political

subdivisions pursuant to R.C. Chapter 2744." Id. at 212, fn 2. The plain meaning of this phrase

indicates that the public duty defense may be used where R.C. Chapter 2744 permits a cause of

action to be brought. Where none of the statutory exceptions apply, however, R.C. Chapter 2744

unequivocally precludes any cause of action. R.C. 2744.02(A)(1); R.C. 2744.03(A)(6). Taking
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the Yates footnote in context, this Court recognized the public duty rule as a defense negating the

duty element in tort. Yates, 102 Ohio St.3d at 212.

Plaintiffs, like the eighth district court of appeals, rely on Titanium Metals Corp. (8th

Dist. 2004), 159 Ohio App.3d at 343 - a case that this Court vacated. State Auto Mut. his. Co. v.

Titanium Metals Corp., 108 Ohio St.3d 540, 2006-Ohio-1713, at ¶ 12, reversing Titanium Metals

(8`h Dist. 2004). The eighth district Titanium Metals case had been vacated and should not be

relied upon as precedent, as demonstrated in the main Brief of Amici. (See Br. Of Amici at 6-

13.)

PROPOSITION OF LAW Two: A POLITICAL SUBDIVISION EMPLOYEE'S ACT OR OMISSION

MUST BE CONSCIOUS AND INTENTIONAL TO ESTABLISH AN EXCEPTION TO IMMUNITY

FOR RECKLESS CONDUCT UNDER R.C. § 2744.03(A)(6)(B).

Amici refer this Court to their primary brief addressing this Proposition in response to

Plaintiffs' arguments. (See Br. Of Amici at 15-19.)

II. CONCLUSION

Amici Curiae on behalf of County Commissioners Association of Ohio and the County

Risk Sharing Authority respectfully ask this Court to reverse the intermediate appellate court.

5



Respectfully submitted,

JOHN T. MC

34305 Solo
100 Frankl
FRANK H.
TODD M.

Cleveland, OH 44139
(440) 248-7906
(440) 248-8861 - Fax
Email: jmclandrich@rmTklaw.com

traslcin(cr^mrrklaw.com
mfsciqldone@mrrklqw.co

Counsel for Amici Curiae County Commissioners
Association of Ohio and County Risk Sharing Authority

6



CERTIFICATE OF SERVICE

A copy of the foregoing Amici Curiae County Commissioners Association of Ohio and

County Risk Sharing Authority's Reply Brief was served October 8, 2007 by depositing same in

first-class United States mail, postage prepaid, to the following:

Shawn M. Mallamad, Esq.
Assistant Prosecuting Attorney
Cuyahoga County Prosecutor's Office
1200 Ontario Street, 8lh Floor
Cleveland, OH 44113

Counsel for Defendants/Appellants Cuyahoga
County Department of Children and Family
Services, James McCafferty and Gina Zazzara

Andre Martin, #a454888
Richland Correctional Institution
1001 Olivesburg Road
P.O. Box 8107
Mansfield, OH 44901

Defendant

CORSA 070190A\Reply Brief

TODD M. RASKIN (0003625)
FRANK H. SCIALDONE (0075179)

Joel Levin, Esq.
Christopher Vlasich, Esq.
Aparash Paul, Esq.
Levin & Associates Co., L.P.A.
Tower at Erieview - Suite 1100
1301 East 9`s Street
Cleveland, OH 44114

James A. Gay, Esq.
3324 MLK, Jr., Drive
Cleveland, OH 44104

Counsel for Plaintiffs/Appellees Cherita
Rankin and Estella Rankin

JOHN T. TvICLANJZI;I.2iI (0021494)

Counsel for Amici Curiae County Commissioners
Association of Ohio and County Risk Sharing Authority

7


	page 1
	page 2
	page 3
	page 4
	page 5
	page 6
	page 7
	page 8
	page 9
	page 10
	page 11
	page 12

