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STATEMENT OF THE FACTS

A. Summary.

Tlus is an action in mandamus. Relator is the publisher of a newspaper of general

circulation; Respondent is the Seneca County Board of Commissioners. Relator seeks an

order compelling Respondent's compliance with the requirements of the Public Records Act,

R.C. 149.43 ("the Records Act"). In particular, Relator's complaint seeks a writ commanding

Respondent to comply with Relator's request fos inspection and copying pursuant to the

Records Act of certain electronic-mail communications ("e-mails") sent, received, or deleted

by members of the Board.

The e-mails in question relate to the Board's decision to order the demolition of the

Seneca County Courthouse, a building having substantial histoiical and aesthetic significance.

The available evidence strongly indicates that the Board's decision was reached in violation

of the Open Meetings Act, R.C. 121.22 ("the Meetings Act"). The e-mails that Relator seeks

are likely to confirm that conclusion.

Respondent's initial response to Relator's request was to produce a smatte .-ing of e-

mails sent or received by the commissioners. '1'his was belatedly followed by the production

of an additional few e-mails, accompanied by an explanation that the failure to tiunely

produce them was the result of "an oversight" The e-mails that were produced, together

with Respondent's subsequent admissions and information from othex sources, establislied

that a large number of e-mails sent or received by the commissioners stiIl had not been

produced.
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One group of such e-mails (amounting to about 700 pages of printed text) was

belatedly produced by Respondent only after the present suit was filed. A second group

consists of c-mails that have not been produced because, according to Respondent, they

were deleted from one or more of the commissioners' e-mail accounts. The deletions were

accomplished in violation of the County's record-retention-and-disposal rules and witliout

prior notice to the Auditor of State and the Ohio Historical Society as required by R.C.

149.38.' T'he deletions tlierefore violated R.C. 149.351. In any event, it is likely that a

substantial number, and perhaps all, of the deleted e-mails can be recovered. But

Respondent has not taken any action to accomplish such a recovery.

In this action, Relator seeks a writ of inandamus and ancillary relief to enforce

Respondent's compliance with the Records Act. As to the records that were produced after

the filing of this action, Relator seeks an award of attorney fees and a writ of tnandamus

commanding Respondent's prompt production of similar records upon request in the

future.Z As to the records that were deleted in violation of the Records Act, Relator seeks a

writ of mandamus commanding Respondent to take the steps necessary to restore them so

that they can be produced in response to Relator's still-outstanding request. In addition,

Relator seeks attorney fees as to this violation as well as ancillary injunctive relief to prevent

its recurrence.

' Seneca County's Schedule for Records Retention and Disposition, as submitted to and

approved by the Oliio Historical Society, is attached at Exhibit A to the Affidavit of Dave Murray.

2 See State ex rel ConsunerNews.Serv., Inc. v. lY/otYbington Czty Bd ofEdn., 97 Ohio St. 3d 58,

2002-Ohio-5311, ¶¶ 48-51; S'tate ex rel. W/add v. City of Cleveland, 81 Ohio St. 3d 50, 54, 1998-Ohio-

444.



The facts regarding these claitns are set out more fuIly below.

B. Background.

The Seneca County Courthouse was built in 1884. It was designed by architect Elijah

E. Myers, one of that century's premiere designers of public buildings. Among other

buildings, Myers designed state capitol buildings in Michigan, Texas, and Colorado. The

Tiffin County courthouse is one of Myers's few Ohio works. (Complaint ¶ 11.)3

On August 31, 2006, Respondent adopted, by a 3-0 vote of the mcmber

cotnmissioners, a "Space Needs Master Plan" that expressly called for the demolition of "the

1884 Courthouse." The decision was, and remains, controversial, and the comtnissioners

have faced significant opposition to the demolition plan. Nonetheless, since that time,

Respondent has taken various steps to carry out the demolition decision. On June 25, 2007,

by a 2-1 vote, the commissioners adopted a resolution authorizing contracts for the

demolition in the Fall of 2007. Thesc votes were taken at public meetings, but without

significant discussion or debate atnong the commissioness. The absence of debate, especially

with one comtnissioner dissenting, suggested that the decisions may have been in fact the

product of prior non-public discussions conducted in violation of the Meetings Act.

(Complaint ¶ 12.)

A group of Seneca County citizens and taxpayers brought suit ("the Cook litigation")

against Respondent and the individual conunissioners in the sutntner of 2007, charging

(among odier things) that the comniissioners' actions authorizing demolition of the

' The Complaint in this action is accoinpanied by the Affidavit of Steven D. Eder attesting on

personal knowledge (or historical research) to the truth of the Complaint's factual avermetits.



courthouse had been taken in violation of the Meetings Act` In overruling the plaintiffs'

inotion for a preliuninary injunction in that case, the trial court relied specifically and centrally

on the unequivocal testimony of the commissioners that they had never conducted any

discussions or other exchange of "words, comments or ideas" regarding the deinolition plan

prior to their meetings.5

In fact, the comtnissioners' testimony upon which the Common Pleas Court relied is

directly contradicted by the commissioners' own contemporaneous admissions. In particular,

in conversations with Kendall Cable, then a reporter for the Tiffin Adverriser-Tribtme, the

commissionets expressly acknowledged that they had conducted extensive substantive

private discussions among themselves prior to their formal action at the August, 2006,

meeting. As they said at the time, they conducted regular and numerous discussions among

themselves about the plan prior to the meeting, visiting one another's office to "taIli things

over" regarding the Space Needs Master Plan; they said also that they commonly exchanged

emails, sending back and forth comments regarding the Master Plan.6 These statements were

plainly and di.tectly contrary to their testimony in the Cook litigation that no such discussions

had ever taken place.

"I'he Cook litigation is pending in the Court of Common Pleas for Seneca County. State ex

rel Cook, et al., v. Seneca County Board of Commissioners, et aL (Seneca C.P. no. 07 CV 0271). Copies of

the relevant filings iti that case were appendcd to Respondent's earller Moiion to Dismiss.

5 Opinion and Judgment Entry, p. 5(Exhibit F to Relator's Molion to Dismiss). S'ee also Post-

Preliminary Injunction Hearing Brief ofAll Beipondents, p. 4 (Exhibit D to Relator's Motion to Dismiss)

(summarizing the commissioners' testimotiy that they had "nevex" discussed or deliberated the

planned demolition outside of public meetings).

'Affidavit of Kendall Cable, ¶ 11.
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The apparent falsity of the commissioners' testunony in the Cook litigation is fiirther

evidenced by the text of the Space Needs Master Plan itself.' That document reflects beyond

question that the commissioners in fact regularly and repeatedly exchanged "woxds,

comments and ideas" about the demolition plan before the August 31, 2006 meeting. In

particular,as the document shows and as is reflected in the testimony of Kendall Cable, the

Commissioners adopted the Master Plan only after a process - as the Master Plan itself says

- in which they "evaluated the aforementioned information on an option by option basis,"

gave "consideration" to each of these options, and concluded through this delibeiative

process that "a variation of Option B would best serve the space needs of Seneca County."s

All of d-iis work was done, not at the August 31, 2006 meeting, but before it, and,

indeed, not in a public meeting of any kn-id. The official minutes of the August 31, 2006

meeting reflect no discussion of the subject; rather, they say on,_lv that a Resolution to

approve the Master Plan was "presented" by the Commissioners, and that the resolution was

then "motioned" for approval, seconded, and unanimously approved.' There was no

discussion, no deliberation.

The minutes contain further evidence contradicting tlhe Commissioners' sworn

testimony. Duxing the public-comment phase of the August 31, 2006 meeting,

Comtnissioner Nutter was asked to explain the rationale of the Conuxussioners' vote. In

' The Space Needs Master Plan is attached as Exhibit B to the Affidavit of Dave Murray.

" Space Needs Master Plan, at pp. 3-8; Affidavit of Kendall Cable, ¶¶ 7-9.

The minutes of the August 31, 2006 Boaxd meeting are attached as Exhibit C to the

Affidavit of Dave Murray.



response, Conunissioner Nutter expressed his own views and then, notably, stated

confidently that "the other two commissioners concur that taking all things into account,

Option B is the best plan." He goes on to idcntify a number of things that "we" - that is, the

Commissioners as a group -"looked at.i10 Comnussioner Nutter's description of this

collective work contradicts the claim that no "words, comments, ideas" were sharcd. To be

sure, the collective work was not undcrtaken in a public meeting. But the evidence makcs

clear that it was undertaken.

And the apparent falsity of the commissioners' testimony is evidenced yet further in

the limited coIlection of e-mails that Respondent did produce prior to the filing of the

present action. Several of these e-mails reference prior communications among the

commissioners or call for further communications. (CoVdaint¶ 15.) But no records have

been produced that embody the referenced pr-ior or follow-up communications."

Thus, one of two inferences - both of them damning - arises: either the emails

reflecting these conversations are among those that were unlawfully destroyed or otherwise

not produced, or the communications referred to were oral and took place in face-to-face

discussions that were at least arguably govemed by the Meetings Act.

B. Relator's public-records request.

Pursuant to the Records Act, Relator requested that Respondent produce for

inspection and copying all of the e-mails sent, received, or deleted by the commissioners

dtu-ing the period beginning January 1, 2006 and continuing to the date of the request. The

° Affidavit of Dave Murray, I:xhibit C, p. 2.

Affidavit of Dave Murray.



request was made in the course of Relator's on-going news coverage of the controversy and

litigation following Respondent's decision to demolish the courthouse. (Complaint¶ 13.)

In response, Respondent (through counsel) produced some e-mails from the

commissioners' accounts. Respondcnt withheld a handful on the stated gtound that they

were covered by the attorney-client privilege. Respondent made no other objection or claim

of exemption from its disclosure obligations. (Complaint¶¶ 15-18.)

The e-mail_s that Respondent did produce made clear the existence of other e-rnails

that had not been produced. Thus, Respondent produced no e-mails at all from

Conunissioner Michael Bridinger's inbox or from his sent-messages folder, notwithstanding

evidence that he had sent and received e-mails during the period covered by the request.

Similarly, Respondent produced no e-maffs from Commissioner Ben Nutter's inbox for the

period from January 1 to July 19, 2007, even though there was unequivocal evidence that e-

mails had been received by CoLmnissioner Nutter during that period. Liliewise, there were

substantial gaps in the e-mails produced from Coriunissioner David Sauber's account,

including, for example a period of more than two months in 2006 (leading up to the August

1, 2006, demolition vote) for which no e-mails were produced. (Complaint¶¶ 15-18.)

Relator was aware that some of the non-produced e-maits existed because it was able

to obtain them from other sources. When this fact was communicated to Respondent, the

faffute to produce was attributed to "an oversight." (Complaint J[ 22.) This lapse apparently

extended to e-maffs consisting of more than 700 printed pages, which were not produced

until after the filing of the pxesent lawsuit.



Of even greater volume and significance are an untold number of e-mails that have

still not been produced. Respondent attributes the non-production of these records to their

having been deleted by the comtnissioners. Specifically, Commissioner Nutter has stated that

he deleted all of his incoming e-mail for the period from January 1 to July 19, 2007. And

Commissioner Bxidinger has said that he deleted all of his e-mails - incoming and outgoing -

for the period of Relator's request, although he has recently begun saving those dealing with

county business. (No explanation - not even a claim of deletion - has been offered as to the

empty months in Commissioner Saubex's e-mail folders.) (Complaint¶¶ 15-18.)

Pursuant to R.C. 149.38, Seneca County has adopted a Schedule of Records Retention

and Disposition. The Schedule provides that e-mail records are to be preserved if they have

"a significant Administrative, Fiscal, Legal, or Histoxic Value." (Complaint 1119; Affidavit of

Dave Murray, Exh. A.) In addition, of course, R.C. 149.38 itself requires that the destruction

of any record - including destruction pursuant to a properly adopted retention-and-

disposition schedule - be preceded by notice to the Auditor of State and to flae Ohio

Historical Society so that those entities may take steps to preserve the records. R.C.

149.38(C). In this instance, the commissioners' deletion of the e-mails in question violated

both the Schedule and the terms of R.C. 149.38. The deletions thus also violated R.C.

149.351(A).12

12 R.C. 149.351(A) provides:

All records are the property of the public office concerned and shall not be xemoved,

destroyed, inutilatcd, transferred, or otherwise damaged or disposed of, in whole or in part,
except as provided by law or under the rules adopted by the records conunissions provided

for under sections 149.38 to 149.42 of the Revised Code or under the records programs
(continucd...)
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Notwithstanding their deletion, the missing e-mails are likely to exist in some form,

and are likely to be recoverable. As set forth in the affidavit of Matthew A. Zuccarell, an

expert specialist in forensic data-recovery services, deleted electronic documents - including

e-mails - are often recoverable, albeit at times with some effort. Archive and backup files,

especially if maintained on local servers, are commonly fruitful sources of such recovery.

Even non-local archives may be accessible. And, regardless of the utility of these methods,

forensic analysis of hard drives is a widely acknowledged and coinmonly used method of

recovering electronic documents that have been deleted. As Mr. Zuccarcll explains, "It is not

possible to know whether deleted email messages or other data is recoverable until forensic

recovery and analysis is attempted."" Yet, consistent with its indifference to its public-

records obligations, Respondent has talien no known steps to accomplish the recovery of the

e-ma$s that the commissioners unlawfully deleted.

C. The present lawsuit.

Based on Respondent's failure to produce the requested e-inaffs, Relator filed the

present action seeking a writ of mandamus to compel production. Shortly after the filing, as

noted above, Respondent delivered copies of a large number of e-mails amounting to inore

than 700 pages of printed text. As to those specific records, Relatot's claim has been

rendered moot in part. But even as to those records, Relator's complaint still seeks an award

1z(...continued)
establishcd by the boards of t ustees of state-supported institutions of higher education

under section 149.33 of the Revised Code. Such records shall be delivered by outgoing
officials and employees to their successors and shall not be othenvisc removed, transferred,

or destxoyed unlawfully.

"Affidavit of Matthew A. Zuccarcll, ¶17.



of attorney fees as well as relief for Respondent's pattern of dilatory disclosures, specifically

by way of a writ coxnmanding prompt disclosure in the future.

Moreover, the complaint seeks relief regarding the e-mails that have yet to be

produced in any form, that is, those that Respondent claims were deleted. As to these, the

complaint seeks a writ commanding Respondent to take the steps necessary to recover the

deleted e-mails and then to make them protnptly available to Relator for inspection and

copying pursuant to the Records Act. In addition, tl7e complaint seeks ancillary relief in the

forin of orders prohibiting Respondent from further destroying or deleting electsonic records

(or their backups) except in compliance with governing law.

As described above, production of the deleted records is likely to produce evidence

that the decision to demolish the Seneca County Courthouse was arrived at by means that

were at least arguably incompatible with the Meetings Act. Moreover, the deleted records

may well add doc•amentaiy proof to the already existing testimorual proof tending to show

the falsity of the commissioners' Cook-litigation testimony that they had never discussed the

demolirion plan other than in public meetings.

Because the present action seeks relief only undea: the Records Act, the question

whether Respondent has in fact also violated the Meetings Act is not before the Court. But

Respondent's behavior regarding the Meetings Act is directly material to the present case. At

a miniinum, the commissioners' destruction of the e-mails at issue takes on a disturbing

quality when the destruction is viewed in the light of the commissioners' other actions

(including apparently false testimony) to cover up the non-public conununicarions that

preceded their formal public actions regarding the demolition of the courthouse. In addition,

-10-



to the extent that the deleted e-mails are recovered and.made publicly available pursuant to

this Couxt's writ, the e-mails will help to establish whether such non-public communications

took place and, if so, whether the communications violated the Meetings Act. For that

reason alone, the production of the e-mails would confer an undeniably substantial public

benefit.



ARGUMENT.

The Records Act requires public offices and persons responsible for public records to

"promptly" prepare them and make them available for inspection and to provide copies of

them at cost upon request. R.C. 149.43(B).14 In this case, there is no dispute that Respondent

is the public office responsible for the e-mails requested by Relator. Nor can there be any

dispute that the requested e-mails ase public records. As to the 700 pages of e-mails

produced after the filing of this action, Respondent's act of production itself concedes that

fliose items were and are subject to inspection under the Act. As to the deleted e-mails,

Respondent has made absolutely no objection or claim of exemption on the ground that the

e-mails are not within the Act. Respondent's sole claim as to these records is, rather, that it

can no longer produce them because they were (unlawfully) deleted.

With the case in that posture, Relator is entitled to the requested writ of mandamus.

The propositions of law below detnonstratc this. Pirst, Relator is entitled to a writ

commanding Respondent to take the steps necessary to recover the deleted e-mails and,

when they are recovered, to then permit inspection and copying by Relator (Proposition of

Law no. 1, below). As a part of that relief, of coLUse, the Court may properly enter ancillaty

orders to assure that the requested records are in fact produced.ts Secorad, as to the e-mails

14 R.C. 149.43 was amended in various ways by 2006 HB 9, with an effective date of

Septeinber 29, 2007. The changes are not matetial to those of Respondent's substantive obligations

that are at issue in this case, except to the extent that some subdivision citations may have changcd.

As described under Proposition of Law no. 3, infra, the amendment does significantly alter the rules

governing an award of attorney fees in public-recoxd cases.

15 See R.C. 2731.16 (Revised Code does not limit power of court to issue orders and decrees

to carry mandamus judgment into effect).
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produced only after the filing of die present action, Respondent's pattern of delay is

sufficient to warrant a writ commanding Respondent to make such records promptly

available in the future (Proposition of Law no. 2, below). Third, Relator is entitled to an

award of its attorney fees in this proceeding (Proposition of Law no. 3, below).

Proposition of Law No. 1

When a public office unlawfully destroys public records but the contents of the
records can be recovered or restored, the public office's obligation to maintain
the records includes an obligation, enforceable in mandamus, to take the
necessary steps to restore the records and to make them available for
inspection and copying upon request under the Public Records Act. R.C.

149.43, constnrect, State ex teL Wilson-Simmons v. Lake Cty. Sherift's Dept.,

82 Ohio St. 3d 37, 1998-Ohio-597, followed.

Among the central obligations of a public office regarding public records is the

obligation to "maintain [the] records in a manner that they can be made available for

inspection in accordance with" thc Records Act R.C. 149.43(B)(2) (formerly R.C.

149.43(B)(1)). The destruction of public records runs diametrically contrary to this

obligation and is therefore a violaation of public records. Ohio law does provide a process by

which a public office can destroy records, but that process is clearly defined in state law and

destruction of public records is lawful only if done in accordance with that process. When,

as here, the destruction is accomplished in violation of the approved process, the destruction

violates public-records law.

This Court has articulated and applied these simple principles with considerable

clarity and force, holding that a public office will not ordinarily be ordesed to re-create

records that no longer exist because they have been la:vfully destroyed. State ex rel. IFilson-

Simmons v. Lake Cty. Siierij'f"s Dept., 82 Ohio St. 3d 37, 42-43,1998-Ohio-597. Yet, as this

-13-



Court was careful to point out in i^Y/ilson-Simmons, these principles apply only if the

destruction was lawful - if, that is, there is "no evidence or assertion that the [public office]

violated any applicable records retention provision" when it destroyed the records. 82 Ohio

St. 3d at 42. When, by contrast, the destruction is unlawful, as it undeniably was in the

present case, the public office's obligation to "maintain" the record cannot be discharged nor

its failure to produce the record excused by the office's own wrongful conduct."

To be sure, a writ of mandamus will not issue to command the performance of an

impossible act." Thus, when a record has been destroyed beyond any possibility of recovery

or re-creation, mandamus is not an appropriate remedy. In that event, a person aggrieved by

the public office's failtu:e to maintain the record (and the office's consequent inability to

produce it) may well be left to the forfeiture remedies provided by R.C. 149.351. But if the

unlawfuIly destroyed record is recoverable, the public office's continuing obligation to

"maintain" the record necessarily includes its recovery as part of the obligation to hold

records "in a manner that they can be made available for inspection in accordance with" the

Records Act. R.C. 149.43 (B) (2).'a

^ Wilson-StP mons, ulira, 82 Ohio St. 3d at 42, quoting CadAmond, Inc. v. United States Dept. of

Agriculture (9th Cir. 1992), 960 F.2d 105, 109 ("[a]bsent a showing that the government has

improperly destroyed `agency records,"' there is no obligation to re-create the records).

" State ex red Burgess v. Crabbe (1926), 114 Ohio St. 517, 522 (mandamus does not lie "if

performance of the act prayed for is impossible").

1e In any case in which a deleted computer file can be recovered, there is likely to be some

electronic record that is the source of the recovery. That source record is itself a public record,

subject to production for inspection and copying. If the source record is inaccessible or unrcadable

without expert aid in recovering it, the public office is bound to perform the recovery as part of its

obligation to maintain records in a manner that facilitates inspection. R.C. 149.43(B)(2).
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The application of these principles to the present case is plain. There can be no

dispute that the deletion of the e-mails at issue here violated both the county's statutorily

required record-retention schedule and the provisions of R.C. 149.351 and R.C. 149.38.

Here, there is not only "evidence or assertion" of unlawful destruction, id%ilson-Simmonr, supra.

1'he unlawfulness is, rather, conclusively established. Nor can there be any genuine dispute

that the contents of the e-mails are probably recoverable notwithstanding their deletion. The

routine recovery of deleted computer records is a matterof common experience, and the

likelihood of recovery here is attested to by the expett testimony of Matthew A. ZuccaLell.

Affidavit of Mattheaw A. Zuccarell, ¶¶ 11-16.

Having unlawfully destroyed the records, Respondent is bound to take the necessary

steps to restore them to a condition in which they will be available for inspection and

copying pursuant to the Records Act, and Relator is entitled to a writ of mandamus

commanding that Respondent do so. And, ancillary to the issuance of that writ, this Court

may properly exercise its inherent and statutory powers to assure that Respondent carries out

the terms of the Couxt's decree. See R.C. 2731.16. In particular, this Court should, as part of

the decree, require that Respondent report to the Court regarding the recovery efforts it

undertakes and the efficacy of those efforts.

The facts beforc the Court, and the inferences that arise uiunistakably from those

facts, create a deeply troubling picture of Seneca County governance. The destruction of

crucial emails and the failure to produce other emails until after this action was filed are of a

p ece with the scofflaw decision-making that produced the Conunissioners' vote to destroy

the courthouse. Under the circi-unstances the likelihood is high that additional emails; if

-15-



recovered, will reveal even more about this pattern of law-breaking. It is a long-settled

equitable principle that a wrong-doer, especially one in an official position of public hust,

cannot be permitted to reap the benefits of the wrongful acts. In view of that principle, it

would be an appropriate application of this Court's inherent powers for the Court to enjoin

Respondent from proceeding with the destruction of the Seneca County Courthouse until

Respondent has fully discharged its obligations under the writ petitioner seeks.

Proposition of Law no. 2

When a public office, without lawful excuse, delays the production of public
records for inspection and copying under the Public Records Act, R.C. 149.43,
producing the records only after the filing of a mandamus action to coinpel

production, and when that behavior is part of a pattern of non-responsiveness
to public-records requests, a writ of mandamus will issue to compel future

compliance by the office with the Act's requirement that records be made

"promptl^' available for inspection. R.C..149.43, construed, State exrel.

ConsumerNews Service, Inc. v. Worthington CityBd ofEd, 97 Ohio St. 3d

58, 2002-Ohio-5311, andState exreL Wadd v. City of Cleveland, 81 Ohio St. 3d

50, 1998-Ohio-444, applied and followed.

In this case, not all of the requested e-mails were deleted. Rathcr, with respect to a

significant number of the requested emails, Respondent simply did not produce them.

Instead, purporting to make full production, Respondent initially delivered only a small

collection of the extant, non-deleted e-mails. As described above, the internal evidence from

the produced e-inails together with infotination derived from other sources made it clear that

the supposedly full production was in truth materially deficient. In fact, Respondent withheld

more than 700 pages of e-ma ls until after the fil.ing of the present action. Respondent's only

explanation for the failure to promptly produce these e-maIls was that there had been an

"oversight."
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Respondent's production of these non-deleted e-mails, grossly belated though it was,

renders moot Relator's prayer for a writ of mandamus commanding their production. But as

this Court has repeatedly held, the belated production does notmoot a prayer for a writ

commanding future cornpliance by a public office with the Records Act's specific

requirement that records be "prompty' prepared and made available for inspection. R.C.

149.43(B)(1)." Especially when there is a pattern or history of unreasonable or unexplained

delay in complying with public-records requests, a w it commanding future coinpliance is an

essential part of assuring that the Act's requirement of prompt production has actual

meaning.

In this case, Respondent delayed production of a substantial mass of requested

records, offering no explanation other than "an oversight." It tests credulity to suggest that a

diligent effort to find and produce c-mails in the accounts of thxee people could havc

inadvertently rnissed more than 700 pages of documents. If the non-production was indeed

the product of "an oversight," that fact alone detnonstrates a grievous failure by Respondent

to maintain the records in a manner that facilitates access to and the availability of the

records. R.C. 149.43(B)(1). Nor is there any reason to believe that Respondent has changed

its systems for maintaining its e-mail records to assure that such "oversights" do not occur in

the future.

In view of Respondent's complete and continuing insouciance about its Records-Act

obligations regarding its e-mails, it is wholly appropriate for this Court to include in its decree

" See, e.g., State ex reL ConsumerNews Service, Inc. v. GP/orthington Ciy Bd ofEd, 97 Ohio St. 3d

58, 2002-Ohio-5311, 11 51; State ex re! Wadd v. City ofClevedand, 81 Ohio St. 3d 50, 54, 1998-Ohio-444.
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provisions commanding Respondent to comply specificaIly with its obligation to make

requested e-mails and other public xecords promptly available in the future.

Proposition of Law no. 3

A court may award attorney fees pursuant to R.C. 149.43 where (1) a person
makes a proper request for public records pursuant to R.C. 149.43, (2) the
custodian of the public records fails to comply with the person's request, (3)
the requesting person files a mandamus action pursuant to R.C. 149.43 to

obtain copies of the records, and (4) the person receives the requested public
records only after the mandamus action is filed, even though the claim for a
writ of mandamus is thereby rendered moot in whole or in part. State exrel.

Pennington v. Gundler, 75 Ohio St.3d 171, syllabus, 1996-Ohio-161, approved

and followed.

The Records Act expressly provides for the recovery of attorney fees by a relator who

prevails in a mandamus action for the production of public records. R.C. 149.43(C). Under

this provision, Relator is entitled to recover its attorney fees because it has established not

mexely a violation, but indeed multiple violations, of public-records law and because, since

filing this action, Relator has obtained access to Respondent's public records (even if the

court-ordered efforts to recover the deleted emaIls are unavailing). This is so, regardless of

whether the Court applies the attorneys-fee law as it existed at the time of filing, or as it

exists under the amendinent that took effect on September 29, 2007.

Before September 29, 2007, R.C. 149.43(C) provided that an aggrieved party "may"

commence an action for a decree that, among other things, "awards reasonable attorney's

fees to the person that instituted the mandamus action." In the past, this Court has

constmed that provision as permitting an award of fees in a mandamus action only when the



relator's action produced a"public benefit" and the respondent's failure to produce was

unjustified or unreasonable.20

Effective September 29, 2007, however, R.C. 149.43 has been amended by 2006 HB

9. As amended, R.C. 149.43(C) continues to provide for an award of "a reasonable attorney's

fee" in mandamus actions. R.C. 149.43(C)(1). Contrary to this Court's prior interpretations,

the amended statute designates such an award as remedial, ratlier than punitive. R.C.

149.43(C)(2)(c). Further, the amended statute requires such an award if the public office failed

to respond, either affixmatively or negatively, to a records request within a reasonable time

after the request was made, or if the office protnised to give access within a specified time

but failed to do so. R.C. 149.43(C)(2)(b). At the same time, the amended statute also permits

the court to reduce the amount of the award (or to forego an award entirely) if a".vell-

informed" public office would have believcd that its acts were lawful and consonant with the

policies underlying the Act and its exemptions. R.C. 149.43(C)(2)(c).

The amendment raises the obvious qucstion whether the pre-amendment or post-

atnendment version of R.C. 149.43(C) applies to cases such as the present one that are

pending on the amendment's effective date. 'The Court need not address the question, •

however, since it is clear that under either version, Relator is enritled to an award of its

reasonable attorney fees.

Under either version, of coutse, this Court's settled precedents establish that

Respondent's belated ptoduction of some docutnents (as described undex Proposition of

20 See, e.g., State ex rel Gannett Satellite Info. Netv ork v. Shireg, 78 Ohio St.3d 400, 404,

1997-Ohio-206.
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Law no. 2, supra) cannot obviate its liability for attorney fees, even though the production has

rnooted a part of Relator's prayer for a writ of mandamus. See State ex rel. Pennington v. Gundler,

75 Ohio St.3d 171, syllabus, 1996-Ohio-161 (overruling State ex rzl The Toledo Blade Co. P.

Nortbwood (1991), 58 Ohio St. 3d 213; the Court noted "the proclivity of some custodians of

public records to force the filing of a mandainus action by a citizen to gain access to records

that are obviously public" and die injustice of denying relator's an award of attorney fees in

such circumstances).

If the pre-amendinentversion of the statute applies in this action, there can be no

doubt that Relator's prevailing in this action has produced a substantial public benefit, and

that Respondent's failure to produce the requested records was unjustified and unreasonable.

Indeed, as to the deleted e-mails, Respondent's conduct was not inerely unreasonable: it was

positively and undeniably unlawful.

Specifically, as described above, a writ in this case commanding Respondent to take

steps to recover the unlawfully destroyed e-mails is. likely to produce a significant

documentary record directly material to the question whether Respondent's decisions

regarding the Seneca County Courthouse wexe reached in accoxdance with the Meetings Act.

If, as is likely, the records demonstrate a failure to comply with the Meetings Act, the public

exposure of such lawlessness will undoubtedly benefit the public. And if the records instead

demonstrate that the decisions were reached in conformity with the Meetings Act, the

records will help to reduce currently existing public doubts about Respondent's compliance

with legal requirements.
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Moreover, quite apart from considerations involving the Meetings Act, the very

exposure of Respondent's lawless failure to adhere to legal rcquirements regarding the

preservation of public records wiIl itself constitute a benefit to the public. Such exposure

obviously creates an incentive - highly beneficial to the public - for any office to conform its

requirements to the law. And the incentive, with its corresponding public benefit, wiIl be all

the greater if this Court's decree includes, as it should, provisions commanding futute

compliance with the Act.

At the same time, Respondent cannot suggest that its behavior was reasonable or

justified. 'The destruction of the deleted e-mails violated the county's own records-retention

schedule, as well as the Revised Code provisions governing records retention and disposal.

Similarly, Respondent's failure to produce more than 700 pages of non-deleted e-tnails was

not the product of a considered judgment or even "legitimate questions" about the status of

those records Z' It was, rather, the result of a failure to take seriously the statutory obligation

to maintain records in a fasliion that facilitates tlieir identificalion and production in response

to public-records requests.

Under thc pre-amendment version of R.C. 149.43(C), in short, an award of attorney

fees is not mercly pen-nissible: it is fully warranted. 'The same conclusion follows if the fee-

award question is governed by the post-amendment version of the statute.

T'o the extent that the post-amendment version continues to permit, rather than

requiv:e, an award in some cases, it may be taken as preserving to some degree the standards

established by this Court under the pre-amendment text. To that extent, then, an award to

21 Compare State ex red Peranington v. Gundler, supra, 75 Ohio St. 3d at 174.
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Relator is obviously proper in terins of this Court's public-benefit and unreasonable-grounds

tests.

The amended version plainly does not, however, simply codify this Court's piior

decisions on the subject. Certainly, the express declaration that a fee award should be treated

as remedial, rather than punitive, suggests little if any reason to insist on the creation of a

public benefit as a condition precedent to such an award. A similar conclusion is implied by

the mandatory character of the award whenever an office fa$s to respond to a records request

within a reasonable time, again without regard to any supposed public benefit independent of

compelling compliance with the law. And the amendment's codification of specific rules

pernzitting reduction of an award only when a"well-informed" piiblic office would liave

thought its conduct lawful likewise suggests not only the immateriality of a public-benefit

test, but also the limited significance of the public office's actual justifications. Unless those

justifications would have persuaded a "well-informed" office that it need not comply with a

records request, they do not warrant a reduction in the amount of fees awarded.

Applying those principles to this case, it is clear that Respondent's behavior here fails

to mcet the amended statute's criteria for avoiding a fee award. Respondent has no cognizable

justification, either for its lawless destruction of the deleted e-mails or for its complete

faih re to permit timely access to the e-mails that were not deleted. No "vell-inforined"

public office would have thought that it was complying with tbe law by destroying

documents in violation of the law. No "well-informed" public office would have thought

that it had maintained records in a manner facilitating production when it had completely

failed to produce more than 700 pages of records for no othes reason than "an oversight."
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Undei either version of R.C. 149.43(C), then, Relatox is entitled to an award of its

reasonable attomey's fees expended in pursuit of this action. This Court's final decree must

include such an award.



CONCLUSION

For the foregoing reasons, this Court must issue a writ of mandamus cotmnanding

Respondent to take thc steps necessary to recover the unlawfully deleted e-mail records, to

report to this Court regarding the steps Respondent has taken and theix efficacy, to promptly

produce for inspection and copying in the futtue any requested e-mails that constitute public

records, and to pay Relator's costs including a reasonable attorney's fee.

Fritz Byers.{000233
824 Spitzer Building
Toledo, Ohio 43604
Phone: 419-241-8013
Fax: 419-241-4215
e-maIl: fbyers@accesstoledo.com

Counsel for Relator
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APPENDIX: Texts of Cited Statutes

121.22 Public meetings - exceptions.

(A) T'his section shall be liberally construed to require public officials to take official action and to

conduct all delibcrations upon official business only in open meetings unless the subject matter is

specifically excepted by law.

(B) As used in this section:

(1) "Public body" means any of the following:

(a) Any board, comrrussion, convriittee, council, or similar decision-making body of a state agency,

institution, or authority, and any legislative authority or board, conunission, committee, council,

agency, authority, or similar decision-making body of any county, township, municipal coiporation,

school district, or other political subdivision or local public institution;

(b) Any comtnittee or subcommittee of a body described in division (B)(1) (a) of this section;

(c) A court of jurisdiction of a sanitary district organized wholly for the purpose of providing a water

supply for domestic, municipal, and public use when meeting for the purpose of the appointment,

removal, or reappointment of a member of the board of directors of such a district pursuant to

section 6115.10 of the Revised Code, if applicable, or for any other matter related to such a district

other than litigation involving the district. As used in division (B)(1)(c) of this section, "court of

jurisdiction" has the same meaning as "court" in section 6115.01 of the Revised Code.

(2) "Meeting" means any preartanged discussion of the public business of the public body by a

majority of its members.

(3) "Regulated individual" means eithcr of the following:

(a) A student in a state or local public educational institution;

(b) A person who is, voluntazily or involuntarily, an inmate, patient, or resident of a state or local

itisdtution because of criminal behavior, mental illness or retardation, disease, disability, age, or other
condition requiring custodial care.

(4) "Public office" has the same meaning as in section 149.011 of the Revised Codc.

(C) All meetings of any public body are declared to be public meetings open to the public at all

times. A member of a public body shall be present in person at a meeting open to tlie public to be

considered present or to vote at the meeting and for purposes of detertnining wliether a quoriun is

present at the meeting.

"I'he minutes of a regular or special meeting of any public body shall be promptly prepared, filed, and

maintained and shall be open to public inspection. The minutes need only reflect the general subject

matter of discussions in executive sessions authorized under division (G) or Q) of this section.
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(ll) This section does not apply to any of the following:

(1) A grand juty;

(2) An audit conference conducted by the auditor of state or independent certified public

accountants with officials of the public office that is the subject of the audit;

(3) The adult parole authority when its hearings are conducted at a correctional institution for the

sole purpose of intetviewing inmates to detemvne parole or pardon;

(4) The organized crime investigations commission established under section 177.01 of the Revised

Code;

(5) Meetings of a child fatality review board established under section 307.621 of the Revised Code

and meetings conducted pursuant to sections 5153.171 to 5153.173 of the Revised Code;

(6) The state medical board when deterxnitung whether to suspend a certificate without a prior
hearing pursuant to division (G) of either section 4730.25 or 4731.22 of the Revised Code;

(7) The board of nursing when determining whether to suspend a license or certificate without a

prior hearing pursuant to division (B) of section 4723.281 of the Revised Code;

(8) The state board of pharmacy when determining whether to suspend a license without a prio

hearing pursuant to division (D) of section 4729.16 of the Revised Code;

(9) The state chiropractic board when detertnn ing whether to suspend a license without a hearing

pursuant to section 4734.37 of the Revised Code.

(10) The executive conuruttee of the emergency response comniission when determining whether to

issue an enforcement order or request that a civil action, civil penalty action, or criminal action be

brought to enforce Chapter 3750. of the Revised Code.

(E) The controlling board, the development fmancing advisory councll, the industrial technology

and enterprise advisory council, the tax credit authority, or the minority development financing

advisoty board, wl en meeting to consider granting assistance pursuant to Chapter 122. or 166. of

the Revised Code, in order to protect the interest of the applicant or the possible investment of

public funds, by unanimous vote of all board, council, ox authority members present, may close the

meeting during consideration of the following information confidentially received by the authority,

council, or board from the applicant:

(1) Marketing plans;

(2) Specific business strategy;

(3) Production tcchniques and trade secrets;

(4) Financial projections;
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(5) Personal financial statements of the applicant or members of the applicant's immediate family,

including, but not limited to, tax records or other similar informadon not open to public inspection.

The vote by the authority, council, or board to accept or reject the application, as well as all

proceedings of the authority, councIl, or board not subject to this division, shall be open to the

public and governed by this section.

(F) Eveiy public body, by rule, shall establish a reasonable method whereby any person may

determnie the time and place of all regularly scheduled meetings and the time, place, and p upose of

all special meetings. A public body shall not hold a special meeting unless it gives at least twenty-four

hours' advauce notice to the news media that have requested notification, except in the event of an

cmergency requiring immediate official action. In the event of an emergency, the member or

members callaig the meeting shall notify the news media that have requested notification

immediately of the time, place, and purpose of the meeting.

The rule shall provide that any person, upon request and paytncnt of a reasonable fee, may obtain
reasonable advance notification of all meetings at which any specific type of public business is to be

discussed. Provisions for advance notification may include, but are not limited to, mailing the agenda

of meetings to all subscribers on a mailing list or mailing notices in self-addressed, stamped

envelopes provided by the person.

(G) Except as provided in division Q) of this section, the members of a public body may hold an

executive session only after a majority of a quorum of the public body determines, by a roll call vote,

to hold an executive session and only at a rcgular or special meeting for the sole purpose of the

consideration of any of the following matters:

(1) To consider the appointtrnent, employment, dismissal, discipline, promotion, demotion, or

compensation of a public employee or official, or the investigation of charges or complaints against

a public employee, official, licensee, or regulated individual, unless the public employee, official,

licensee, or regulated individual requests a public hearing. Except as otherwise provided by law, no

public body shall hold an executive session for the discipline of an elected official for conduct

related to the performance of the elected official's official duties or for the elected official's removal

from office. If a public body holds an executive session pursuant to division (G)(1) of this section,

the motion and vote to hold that executive session shall state which one or more of the approved

purposes listed in division (G)(1) of this section are the puiposes for which the executive session is

to be held, but need not include the name of any person to be considered at the meeting.

(2) To consider the purchase of propexty for publlc purposes, or for the sale of property at

competitive bidding, if premature disclosure of information would give an unfair competitive or

bargaining advantage to a person whose personal, private interest is adverse to the gene.-al public

interest. No inember of a public body shaIl use division (G)(2) of this section as a subterfuge for

providing covert information to prospective buyers or sellers. A purchase or sale of public property

is void if the seller or buyer of the public property has received covert information from a member

of a public body that has not been disclosed to the general public in sufficient time for other

prospective buyers and sellers to prepare and submit offers.
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If the minutes of the public body show that all meetings and deliberations of the public body have

been conducted in cotnpliance with this section, any instrument executed by the pubfic body

purporting to convey, lease, ox otherwise dispose of any right, tide, or interest in any public property

shall be conclusively presumed to have been executed in compliance with this section insofar as title

or other interest of at y bona fide purchasers, lessees, or transferees of the property is concerned.

(3) Conferences with an attorney for the public body concerning disputes involving the public body

that are the subject of pending or imminent court action;

(4) Preparing for, conducting, or reviewing negotiations or bargaining sessions with public

employees concerning their compensation or other terms and conditions of their employment;

(5) Matters requixed to be kept confidential by federal law ox regulations or state statutes;

(6) Details relative to the secuiity arrangements and emergency response protocols for a public body

or a public office, if disclosure of the matters discussed could reasonably be expected to jeopardize

the security of the public body or public office;

(7) In the case of a county hospital operated pursuant to Chapter 339. of the Revised Code or a

municipal hospital operated pursuant to Chapter 749. of the Revised Code, to consider trade secrets,

as defined in section 1333.61 of the Revised Code.

If a public body holds an executive scssion to consider any of the inatters listed in divisions (G)(2)

to (7) of this section, the motion and vote to hold that executive session shall state which one or

more of the approved matters listed in those divisions aze to be considered at the executive session.

A public body specified in division (B)(1)(c) of this section shall not hold an executive session when

meeting for the putposes specified in that division.

(II) A resolution, rule, or formal action of any kind is invalid unless adopted in an open meeting of

the public body. A resolution, rule, or formal action adopted in an open meeting that results from

dcliberations in a meeting not open to the public is invaHd unless the deliberations were for a

purpose specificaIly authorized in division (G) or Q) of this section and conducted at an executive
session held in compliance with this section. A resolution, rule, or formal action adopted in an open

meeting is invalld if the public body that adopted the resolution, rule, or fo.mal action violated

division (F) of this section.

(I)(1) Any person may bring an action to enforce this section. An action under division (I)(1) of this

section shaIl be brought within two years after the date of the alleged violation or threatened

violation. Upon proof of a violation or threatened violation of this section in an action brought by
any person, the court of common pleas shall issue an injunction to cotnpel the members of the

publlc body to coniply with its provisions.

(2) (a) If the cocut of conunon pleas issues an injunction pursuant to division (I)(1) of this section,

the court shall order the public body that it enjoins to pay a civil forfeiture of five hundted doIlars to

the party that sought the injunction and shall award to that party all court costs and, subject to

reduction as described in division (I)(2) of this scction, reasonable attorney's fees. The court, in its
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discretion; may reduce an award of attorney's fees to the party that sought the injunction or not
award attorney's fees to that party if the court deterinines both of the following:

(i) That, based on the ordinary application of statutory law and case law as it existed at the time of

violation or threatened violation that was the basis of the injunction, a well-informed public body

reasonably would believe that the public body was not violating or threatening to violate this section;

(n) That a well-informed public body reasonably would believe that the conduct or threatened

conduct that was the basis of the injunction would serve the public policy that underlies the

authority that is asserted as permitting that conduct or threatened conduct.

(b) If the court of coiTunon pleas does not issue an injunction pursuant to division (1)(1) of this

section and the court determines at that time that the bringing of the action was frivolous conduct,

as defined in division (A) of section 2323.51 of the Revised Code, the court shall award to the public

body aIl court costs and reasonable attorney's fees, as determined by the court.

(3) Irreparable harm and prejudice to the party that sought the injunction shall be conclusively and

irrebuttably presumed upon proof of a violation ox threatened violation of this section.

(4) A member of a public body who knowingly violates an injunction issued pursuant to division

(I) (1) of this section may be removed from office by an action brought in the court of common

pleas for that purpose by the prosecuting attorney or the attorney gcneral.

Q)(1) Pursuant to division (C) of section 5901.09 of the Revised Code, a veterans seivice

commission shall hold an executive session for one or more of the following puLposes unless an

applicant requests a publlc hearing:

(a) Interviewing an applicant for financial assistance under sections 5901.01 to 5901.15 of the

Revised Code;

(b) Discussing applications, statements, and other documents described in division (B) of section

5901.09 of the Revised Code;

(c) Reviewing matters relating to an applicant's request for financial assistance under sections

5901.01 to 5901.15 of the Revised Code.

(2) A veterans service commission shall not exclude an applicant for, recipient of, or former

recipient of fmancial assistance under sections 5901.01 to 5901.15 of the Revised Code, and shall

not exclude representatives selected by the applicant, recipient, or former recipient, from a meedng

that the conunission conducts as an executive session that pertains to the applicant's, recipient's, or

formcr recipient's application for financial assistance.

(3) A veterans service commission shall vote on the grant or denial of 6nancial assistance under

sections 5901.01 to 5901.15 of the Revised Code only in an open meeting of the commission. The

minutes of the meeting shall indicate the name, address, and occupation of the applicant, whether

the assistance was granted or detued, the amount of the assistance if assistance is granted, and the

votes for and against the gXanting of assistance.
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149.351 Prohibiting destruction or damage of records.

(A) All records are the property of the public office concerned and shall not be removed, destroyed,

mutilated, transferred, or otherwise damaged or disposed of, in whole or in part, except as provided

by law or under the rules adopted by the records commissions provided for under sections 149.38 to

149.42 of the Revised Code or under the records programs established by the boards of trustees of

state-supported institutions of higher education under section 149.33 of the Revised Code. Such

records shall be delivered by outgoing officials and employees to their successors and shall not be

otherwise removed, transferred, or destroyed unlawfully.

(B) Any person who is aggrieved by the removal, destruction, mutilation, or transfer of, or by other

damage to ox disposition of a record in violation of division (A) of this section, or by threat of such

removal, destruction, mutilation, transfer, or other damage to or disposition of such a record, may

commence either or both of the following in the court of common pleas of the county in which

division (A) of this section allegedly was violated or is threatened to be violated:

(1) A civil action for injunctive relief to compel compliance with division (A) of this section, and to

obtain an award of the reasonable attorney's fees incurred by the person in the civil action;

(2) A civil action to recover a foxfeiture in the amount of one thousand dollars for each violation,

and to obtain an award of the reasonable attorney's fees incurred by thc person in the civil action.
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149.38 County records commission.

[Textrn effectprior to September29, 2007.]

(A) There is hereby created in each county a county records commission, composed of the president

of the board of county conunissioners as chairperson, the prosecuting attomey, the auditor, the

recorder, and the clerk of the court of common pleas. The cormnission shall appoint a secretary,

who may or may not be a member of the comnussion and who shall serve at the pleasure of the

commission. The commission may employ an archivist to serve under its direction. The conunission

shall meet at least once every six months, and upon call of the chairperson.

(B) The functions of the county records conunission shall be to provide rules for retention and

disposal of records of the county and to revicw applications for one-time records disposal and

schedules of records retention and disposal submitted by county offices. Records may be disposed

of by the coinmission pursuant to the procedure outlined in this section. The conunission, at any

tin7e, may review any schedule it has previously approved and, for good cause shown, may revise

that schedule, subject to division (D) of this section.

(C) When the county records commission has approved county records for disposal, a copy of a list

of those records shall be sent to the auditor of state. If the auditor of state disapproves the action by

the coininission in whole or in part, the auditox of state shall so inform the commission within a

pe.iod of sixty days, and those records shall not be destroyed. Before public records are to be

disposed of, the commission shall inform the Ohio historical society and give the society the

opportunity for a period of sixty days to select for its custody such records as it considers to be of

continuing historical value. When the Ohio historical society is so informed that public records are

to be disposed of, the county records commission also shall notify the county historical society, and

any public or quasi-public institutions, agencies, or corporations in the county that have provided

the comnussion with their name and address for these notification purposes, that the Ohio historical

society has been so informed and may select records of continuing historical value, including records

that may be distributed to any of the notified entities under section 149.31 of the Revised Code.

(D) The rules of the county records conunission shall include a rule that requires any receipts,

checks, vouchers, or other similar records pertaining to expendituxes fxom the delinquent tax and

assessment collection fund created in section 321.261 of the Revised Code, from the real estate

assessment fund created in section 325.31 of the Revised Code, or from amoutits aIlocated for the

fartherance of justice to the county sheriff under section 325.071 of the Revised Code or to the

prosecuting attorney under section 325.12 of the Revised Code to be retained for at least four years.

(E) No person shall knowingly violate the rule adoptcd under division (D) of this scction. Whoever

violates that rule is guIlty of a misdemeanor of the first degree.
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149.38 County records commission.

[Text in effect beginning September 29, 2007.1

(A) There is hereby created in each county a county Lecords conunission, composed of a member of

the board of county commissioners as chaiuperson, the prosecuting attorney, the auditor, the

recorder, and the clerk of the court of common pleas. The commission shall appoint a secretary,

who may or may not be a member of the coinmission and who shall serve at the pleasure of the

commission. The conunission may employ an archivist or records managet to serve under its

direction. The commission shall meet at least once every six months and upon call of the

chairperson.

(B) The functions of the county records conunission shall be to provide rules for retention and

disposal of records of the county and to review applications for one-tiune disposal of obsolete

records and schedules of records retention and disposition subinitted by county offices. The

commission may dispose of records pursuant to the procedure outlined in this section. The
commission, at any time, may review any schedule it has previously approved and, for good cause

shown, may revise that schedule, subject to division (D) of this section.

(C) When the county records commission has approved any county application for one-time

disposal of obsolete records or any schedule of records retention and disposition, the comLnission

shall send that application or schedule to the Ohio historical society for its review. The Ohio

historical society shall review the application or schedule within a period of not more than sixty days

after its xeceipt of it. Upon completion of its review, the Ohio historical society shall foxward the

application for one-time disposal of obsolete records or the schedule of records retention and

disposition to the auditor of state for the auditor's approval or disapproval. The auditoi shall

approve or disapprove the application or schedule within a period of not more than sixty days after

receipt of it. Before publlc records are to be disposed of, the commission shall inform the Ohio
histoiical society of the disposal through the submission of a certificate of records disposal and shall

give the society the opportunity for a period of fifteen busiuess days to select for its custody those

records that it considers to be of continuing historical value. Upon the expiration of the

fifteen-business-day period, the county records coinmission also shall notify the public llbra.ies,

county historical society, state universities, and other pubHc or quasi-public institutions, agencies, or

corporations in the county that have provided the commission with their name and address for these

notification purposes, that the commission has informed the Ohio historical society of the recoxds

disposal and that the notified entities, upon written agreement with the Ohio historical society

pursuant to section 149.31 of the Revised Code, may select records of continuing historical value,

including records that may be distributed to any of the notified entities under section 149.31 of the

Revised Code.

(D) The rules of the county records comtnussion shall include a rule that xequires any reccipts,

checks, vouchers, or other similar records pertaining to expenditures fxom the delinquent tax and

assessment collection fund created in section 321.261 of the Revised Code, from the real estate

assessment fund created in section 325.31 of the Revised Code, or from amounts allocated for the

furtherance of justice to the county sheriff under section 325.071 of the Revised Code or to the

prosecuting attorney under section 325.12 of the Revised Code to be retained for at least four years.
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(E) No person shaIl knowingly violate the rule adopted under division (D) of this section. Whoever

violates that ivle is guilty of a misdemeanoi of the fixst degree.
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149.43 Availability of public records for inspection and copying.

(Textin effect prior to September 29, 2007]

(A) As used in this section:

(1) "Public record" means records kept by any public office, including, but not limited to, state,

county, city, viIlage, township, and school district units, and records pertaining to the delivery of

cducational services by an alternative school in Ohio kept by a nonprofit or for profit entity
operating such alternative school pursuant to section 3313.533 of the Revised Code. "Public record"

does not mean any of the following:

(a) Medical records;

(b) Records pertaining to probation and parole proceedings or to proceedings related to the

imposition of community control sanctions and post-release control sanctions;

(c) Records pertaining to actions under section 2151.85 and division (C) of secuon 2919.121 of the

Revised Code and to appeals of actions arising under those sections;

(d) Records pextaining to adoption proceedings, including the contents of an adoption file
maintained by the department of health under section 3705.12 of the Revised Code;

(e) Information in a record contained in the putative father registry established by section 3107.062

of the Revised Code, regardless of whethcr the information is held by the department of job and

favnily services or, pursuant to section 3111.69 of the Revised Code, the office of child support in

the department or a child support enforcement agency;

(f) Records listed in division (A) of section 3107.42 of the Revised Code or specified in division (A)

of section 3107.52 of the Revised Code;

(g) 'f rial preparation records;

(h) Confidential law enforcement investigatory records;

(i) Records containing information that is confidential under section 2710.03 or 4112.05 of the

Revised Code;

0) DNA records stored in the DNA database pursuant to section 109.573 of the Revised Code;

(k) Inmate records released by the department of rehabilitation and correction to the department of

youth services or a court of record pursuant to division (E) of section 5120.21 of the Revised Code;

(1) Records m•aintained by the department of youth services pertaining to childten in its custody
released by the department of youth services to the depaxtment of rehabilitation and correction

pursuant to section 5139.05 of the Revised Code;
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(m) Intellectual property records;

(n) Donor profile records;

(o) Records maintained by the department of job and family services pursuant to section 3121.894

of the Revised Code;

(p) Peace officer, parole officer, prosecuting attorney, assistant prosecuting attorney, correctional

employee, youth services employee, fircfigliter, or EMT residential and fanvlial information;

(q) In the case of a county hospital operated pursuant to Chapter 339. of the Revised Code or a

municipal hospital operated pursuant to Chapter 749. of the Revised Code, information that

constitutes a trade secret, as defined in section 1333.61 of the Revised Code;

(r) Information pertaining to the recreational activities of a person under the age of eighteen;

(s) Records provided to, statements made by review board members during meetings of, and all

work products of a child fatality review board acting under sections 307.621 to 307.629 of the

Revised Code, other than the report prepared pursuant to section 307.626 of the Revised Code;

(t) Records provided to and statements made by the executive director of a public children services

agency or a prosecuting attorney acting pursuant to section 5153.171 of the Revised Code other than

the information released under that section;

(u) Test materials, exaniinations, or evaluation tools used in an examination for licensure as a nursing

home administrator that the board of examiners of nursing home adtrunistrators administers under

section 4751.04 of the Rcvised Code or contracts under that section with a private or government

entity to adininister;

(v) Records the release of which is prohibited by state or federal law;

(w) Proprietary information of or relating to any person that is submitted to or compiled by the

Ohio venture capital authority created under section 150.01 of the Revised Code;

(x) Information reported and evaluations conducted pursuant to section 3701.072 of the Revised

Code;

(y) Financial statements and data any person submits for any purpose to the Ohio housing finance

agency or the controlling board in connection with applying for, receiving, or accountiug for

financial assistance from the agency, and infoxmation that identifies any individual who benefits

directly or indirectly from financial assistance from the agency.

(2) "Confldential law enforcement investigatory record" means any record that pertains to a law

enforcement matter of a criminal, quasi-criminal, civil, or admausttrative nature, but only to the

extent that the relcasc of the record would create a high probability of disclosure of any of the

following:
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(a) The identity of a suspect who has not been charged with the offense to which the record

pertains, or of an inforniation source or witness to whom confidentiality has becn zeasonaMy

promised;

(b) InfoLmation provided by an information source or witness to whom confidentiality has been

reasonably promised, which information would reasonably tend to disclose the source's or witness's

identity;

(c) Specific confidential investigatoty techniques or procedures or specific investigatory work

product;

(d) Information that would endanger the life or physical safety of law enforcement personnel, a

crime victim, a witness, or a confidential information source.

(3) "Medical record" means any document or combination of documents, except births, deaths, and

the fact of admission to or discharge from a hospital, that pertains to the medical history, diagnosis,

prognosis, or medical condition of a patient and that is generated and maintained in the process of

medical treatment.

(4) "Trial preparation secord" means any record that contains information that is specifically

compIled in reasonable anticipation of, or in defense of, a civil or criminal action or proceeding,

including the independent thought processes and personal trial preparation of an attorney.

(5) "Intellectual property record" means a record, other than a financial or administrative record,

that is produced or collected by or for faculty or staff of a state institution of higher learning in the

conduct of or as a result of study or research on an educational, commercial, scientific, artistic,

technical, or scholarly issue, regardless of whether the study or research was sponsored by the

institution alone or in conjunction with a governmental body or private concern, and that has not

been publicly released, published, or patented.

(6) "Donor profile record" meatis all records about donors or potential donors to a public

institution of higher education except the names and reported addresses of the actual donors and the

date, amount, and conditions of the actual donation.

(7) "Peace officer, parole officer, prosecuting attorney, assistant prosecuting attorney, correctional
employee, youth services employee, fuefighter, or EMT residential and familial information" means
any infonnation that discloses any of the following about a peace officer, parole officer, prosecuting
attomey, assistant prosecuting attorney, correctional employee, youth services employee, firefighter,

or EMT:

(a) The address of the actual personal residence of a peace officer, parole officer, assistant

prosecuting attorney, correctional employee, youth services employee, firefighter, or EM'1', except

for the state or political subdivision in which the peace officer, parole officer, assistant prosecuting

attorney, correctional employee, youth seivices employee, firefighter, or EIVIT resides;

(b) Information compiled from referral to or participation in ati employee assistance program;
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(c) The social security numbex, the residential telephone number, any bank account, debit catd,

charge card, or credit card nu nber, or the emergency telephone number of, or any medical

information pertaining to, a peace officer, parole officer, prosecuting attorney, assistant prosecuting

attorney, correctional employee, youth se vices employee, firefighter, or EMT;

(d) "The name of any beneficiary of employment benefits, including, but not lanited to, life insurance

benefits, provided to a peace officer, parole officer, prosecuting attorney, assistant prosecuting

attorney, correctional employee, youth services employee, firefighter, or EMT by the peace officer's,

parole officer's, prosecuting attorney's, assistant prosecuting attorney's, correctional employee's,

youth services employee's, firefighter's, or EMT's employer;

(e) The identity and amount of any charitable or employment benefit deduction made by the peace

officer's, parole officer's, prosecuting attorney's, assistant prosecuting attorney's, correctional

employee's, youth services employee's, firefighter's, or EMT's employer from the peace officer's,

parole officer's, prosecuting attorney's, assistant prosecuting attorney's, correctional employee's,

youth services employee's, fuefighter's, or EM1"s compensation unless the amount of the deduction

is required by state or federal law;

(f] The name, the residential address, the name of the einployer, the address of the employer, the

social security number, the residential telephone number, any bank account, debit card, charge card,

or credit card number, or the emergency telephone number of the spouse, a former spouse, or any

child of a peace officer, parole officer, prosecuting attorney, assistant prosecuting attorney,

correctional employee, youth services employee, firefighter, or EMT;

(g) A photograph of a peace officer who holds a position or has an assignment that may include
undercover or plain clothes positions ox assignments as determined by the peace officer's appointing

authority.

As used in divisions (A)(7) and (B)(5) of this section, "peace officex" has the same meaning as in

section 109.71 of the Revised Code and also includes the superintendent and troopcrs of the state

higliway patrol; it does not include the sheriff of a county or a supervisory employee who, in the

absence of the sheriff, is authorized to stand in for, exercise the authority of, and perforin the duties

of the sheriff.

As used in divisions (A)(7) and (B)(5) of this section, "correctional employee" means any employee

of the department of rehabilitation and correction who in the course of performing the employee's

job duties has or has had contact with inmates and persons under supervision.

As used in divisions (A)(7) and (B)(5) of this section, "youth services employee" means any

employee of the department of youth services who in the course of pexforming the employee's job
duties has or has had contact witli children coimnitted to the custody of the department of youth

services.

As used in divisions (A) (7) and (B)(5) of this section, "firefighter" means any regular, paid or
volunteer, member of a lawfully constitutcd fire department of a municipal corporation, township,

fire district, or village.
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As used in divisions (A)(7) and (B)(5) of this section, "EMT" means EMTs-basic, EMTs-I, and

paramedics that provide emergency niedical services for a public emerge-icy medical service

organization. "Emergency medical seivice organization," "EMT-basic," "EMT-I," and "paramedic"

have the same meanings as in section 4765.01 of the Revised Code.

(8) "Information pertaining to the recreational activities of a person under the age of eighteen"

means information that is kept in the ordinaty course of business by a public office, that pertains to

the recreational activities of a person under the age of eighteen years, and that discloses any of the

following:

(a) The address or telephone nutnber of a person under the age of eighteen or the address or

telephone number of that person's parent, guardian, custodian, or emergency contact person;

(b) The social security number, birth date, or photographic image of a person under the age of

eighteen;

(c) Any medical record, history, or infonnation pertaining to a pexson under the age of eighteen;

(d) Any additional information sought or required about a person under the age of eighteen for the
purpose of allowing that person to participate in any recreational activity conducted or sponsorcd by

a public office or to use or obtain admission privileges to any recreational facility owned or operated

by a public office.

(9) "Community control sanction" has the same meaning as in section 2929.01 of the Revised Code.

(10) "Post-release control sanction" has the same meaning as in section 2967.01 of the Revised

Code.

(B)(1) Subject to division (B)(4) of this section, all public records shall be promptly prepared and

made available for inspection to any person at all reasonable times during regular business hours.

Subject to division (13)(4) of this section, upon request, a public office or person responsible for

public records shall make copies available at cost, within a reasonable period of time. In order to

facilitate broader access to public records, public offices shall maintain public records in a manner

that they can be made available for inspection in accordance with this division.

(2) If any person chooses to obtain a copy of a public record in accordance with division (B)(1) of

this section, the public office or person responsible for the publlc record shall permit that person to

choose to have the public record dupllcated upon paper, upon the same medium upon which the

public office or person responsible for the public record keeps it, or upon any other medium upon

which the publlc office or person responsible for the public record determines that it reasonably can

be duplicated as an integxal part of the normal operations of the pubfic office or person responsible

for the publlc record. When the person secking the copy makes a choice under this division, the

public office or person responsible for the public record shall provide a copy of it in accordance

with the choice made by the person seeking the copy.

(3) Upon a request made in accordance with division (B)(1) of this section, a public office or person

responsible for public records shall transmit a copy of a public record to any person by United States
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mail within a reasonable period of time after receiving the request for the copy. The public office or
person responsible for the public record may require the person making the request to pay in
advance the cost of postage and other supplies used in the mailing.

Any public office inay adopt a policy and procedures that it will follow in transmitting, within a

reasonable period of time after receiving a request, copies of public records by United States mail

pursuant to this division. A public office that adopts a policy and procedures under this division

shall comply with thcm in performing its duties under fhis division.

In any policy and procedures adopted under this division, a public office may lirnit the number of

records requested by a person that the office will transinit by United States mail to ten per month,

unless the person certifies to the office in writing that the person does not intend to use or forward

the requested records, or the infoxmation contained in them, for commercial purposes. For purposes

of this division, "com nercial" shall be narrowly construed and does not include reporting or

gathering news, repordng or gathering information to assist citizen oversight or understanding of the

operation or activities of government, or nonpxofit educational research.

(4) A public office or person responsible for public records is not reqiured to permit a person who is

incarcerated pursuant to a criminal conviction or a juvenile adjudication to inspect or to obtain a

copy of any public record concerning a ctiminal investigation or prosecution or concerning what

would be a cximinal investigation or prosecution if the subject of the investigation or prosecution

were an adult, unless the request to inspect or to obtain a copy of the record is for the purpose of

acquiring information that is subject to release as a public record under this section and the judge

who imposed the sentence or made the adjudication with respect to the person, or the judge's

successor in office, finds that the information sought in the public recoxd is necessary to support

what appears to be a justiciable claim of the person.

(5) Upon written request made and signed by a journalist on or after December 16, 1999, a public

office, or person responsible for public records, having custody of the records of the agency

employing a specified peace officer, parole officer, prosecuting attorney, assistant prosecuting

attorney, correctional employee, youth services employee, f>refighter, ox EMT shall disclose to the

journaGst the address of the actual personal residence of the peace officer, parole officer,

prosecuting attorney, assistant prosecuting attoxney, correctional employee, youth services employee,

firefighter, or EMT and, if the peace officer's, parole officer's, prosecuting attorney's, assistant

prosecuting attorney's, correctional employee's, youth services employee's, firefighter's, or EMT's

spouse, formcr spouse, or child is employed by a public office, the name and address of the

employer of the peace officer's, parole officer's, prosecuting attorney's, assistant prosecuting

attorney's, correctional einployee's, youth seivices employee's, firefigl ter's, or ENIT's spouse,

former spouse, or child. The xequest shall indude the journalist's name and tide and the name and

address of the journaGst's employer and shall state that disclosuxe of the information sought would

be in the public interest.

As used in division (B)(5) of this section, "journalist" means a person engaged in, connected with, or

employed by any news meclium, including a newspaper, magazine, press association, news agency, or

wire service, a radio or tclevision station, or a similar medium, for the purpose of gathexing,

processing, transmitting, compiling, editing, or disseminating information for the genexal public.
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(C) If a person allegedly is aggrieved by the failure of a public office to promptly prepare a public

record and to make it available to the person for inspection in accordance with division (B) of this

section, or if a person who has requested a copy of a public record allegedly is aggrieved by the

failure of a public office or the person responsible for the public record to make a copy available to

the person allegedly aggrieved in accordance with division (B) of this section, the person allegedly

aggrieved may commence a mandamus action to obtain a judgment that orders the public office or

the person responsible for the public record to comply with division (B) of this section and that

awards reasonable attorney's fees to the person that instituted the mandamus action. The mandamus

action may be coimnenced in the court of comtnon pleas of the county in which division (B) of this

section allegedly was not complied with, in the supreme court pursuant to its original jurisdiction

under Section 2 of Article IV, Ohio Constitution, or in the court of appeals for the appellate district

in which division (B) of this section allegedly was not complied with pursuant to its original

jurisdiction under Section 3 of Article IV, Ohio Constitution.

(D) Chapter 1347. of the Revised Code does not linut the provisions of this section.

(E)(1) The bureau of motor vehides may adopt tvles pursuant to Chapter 119. of the Revised Code

to reasonably limit the number of bulk commercial special extraction requests made by a person for

the same records or for updated records during a calendar year. The rules may include provisions for

charges to be made for bulk commercial special extraction requests for the actual cost of the bureau,

plus special extraction costs, plus ten per cent. The bureau may charge for expenses for redacting

information, the release of which is prohibited by law.

(2) As used in divisions (B)(3) and (E)(1) of this section:

(a) "Actual cost" means the cost of depleted supplies, records storage media costs, actual mailing

and altemative delivery costs, or other transmitting costs, and any direct equipment operating and

maintenance costs, including actual costs paid to private contractors for copying setvices.

(b) "Bulk commercial special extraction request" means a request for copies of a record for
information in a format other than the fonnat already available, or information that cannot be

extracted without examination of all items in a records series, class of records, or data base by a

person who intends to use or forward the copies for surveys, marketing, solicitation, or resale for

commercial purposes. "Bulk commercial special extraction request" does not include a request by a

person who gives assurance to the bureau that the person making the request does not intend to use

ox forward the requested copies for surveys, marketing, solicitation, or resale for commercial

purposes.

(c) "Commercial" means profit-seeking production, buying, or selling of any good, service, or other

product.

(d) "Special extraction costs" means the cost of the time spent by the lowest paid employee

competent to perform the task, the actual amount paid to outside private contractors employed by

the bureau, or the actual cost incurred to create computer programs to make the special extraction.

"Special extraction costs" includc any charges paid to a public agency for computer or records

services.
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(3) For purposes of divisions (E)(1) and (2) of this section, "commercial surveys, marketing,

solicitation, or resale" shall be narrowly construed and does not include reporting or gathering news,
reporting or gathering information to assist citizen oversight or understanding of the operation or

activities of government, or nonprofit educational research.
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149.43 Availability of public records for inspection and copying.

[Textin effect beginning Septembet 29, 2007.]

(A) As used in this section:

(1) "Public record" means records kept by any public office, including, but not limited to, state,

county, city, village, township, and school district urrits, and records pertaining to the delivery of

educational services by an alternative school in Ohio kept by a nonprofit or for profit entity

operating such alternative school pursuant to section 3313.533 of the Revised Code. "Public record"

does not mean any of the foIlowing:

(a) Medical records;

(b) Records pertaining to probation and parolc proceedings or to proceedings related to the

imposition of conununity control sanctions and post-release control sanctions;

(c) Records pertaining to actions under section 2151.85 and division (C) of section 2919.121 of the

Revised Code and to appeals of actions arising under those sections;

(d) Records pertaining to adoption proceedings, including the contents of an adoption file

maintaa ed by the department of health under section 3705.12 of the Revised Code;

(e) Information in a record contained in the putative father registry established by section 3107.062

of the Revised Code, regazdless of whether the information is held by the department of job and

fatnily seLvices or, pursuant to section 3111.69 of the Revised Code, the office of child support in

the department or a child support enforcement agency;

(f) Records listed in division (A) of section 3107.42 of the Revised Code or specified in division (A)

of section 3107.52 of the Revised Code;

(g) Trial preparation records;

(h) Confidential law enforcement investigatory xecords;

(i) Records containing inforination that is confidential under section 2710.03 or 4112.05 of the

Revised Code;

(j) DNA records stored in the DNA database pursuant to section 109.573 of the Revised Code;

(k) Inmate records released by the department of rehabilitation and correction to the department of

youth services or a court of record pursuant to division (E) of section 5120.21 of the Revised Code;

(1) Records maintained by the departrnent of youth services pertaining to children in its custody
released by the department of youth services to the department of rehabilitation and correction

pursuant to section 5139,05 of the Revised Code;
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(m) Intellectual property records;

(n) Donor profile records;

(o) Records maintained by the department of job and family services pursuant to section 3121.894

of the Revised Code;

(p) Peace officer, parole officer, prosecuting attorney, assistant prosecuting attorney, correctional

employee, youth services en7ployee, firefighter, or EMT residential and familial information;

(q) In the case of a county hospital operated pursuant to Chapter 339. of the Revised Code or a

municipal hospital operated pursuant to Chapter 749. of the Reviscd Code, information that

constitutes a tlade secret, as defined in section 1333.61 of the Revised Code;

(r) Information pertaining to the recreational activities of a person under the age of eighteen;

(s) Records provided to, statements made by review board members during mcetings of, and all

work products of a child fatality review board acting under sections 307.621 to 307.629 of the

Revised Code, othex than the report prepared pursuant to section 307.626 of the Revised Code;

(t) Records provided to and statements made by the executive director of a public children services

agency or a prosecuting attorney acting pursuant to section 5153.171 of the Revised Code other than

the information released under that section;

(u) Test materials, examinations, or evaluation tools used in an examinatioti for licensure as a nursing

home adnvnistrator that the board of examiners of nursing home administrators administers under

section 4751.04 of the Rcvised Code or contracts under that section with a private or government

entity to administer;

(v) Records the release of whicli is prohibited by state or federal law;

(w) Proprietary information of or relating to any person that is subinitted to or compiled by the

Ohio venture capital authority created under section 150.01 of the Revised Code;

(x) Information reported and evaluations conducted pursuant to section 3701.072 of the Revised

Code;

(y) Financial statements and data any person submits for any purpose to the Ohio housing finance

agency or the controlling board in connection with applying for, recuving, or accounting for

financial assistance from the agency, and information that identifies any individual who benefits

dv:ectly or indirectly from financial assistance from the agency.

(2) "Confidential law enfoxcement investigatory record" means any record that pertains to a law

enforcement matter of a criminal, quasi-criminal, civil, or adninistrative nat ue, but only to the

extent that the release of the record would create a high probability of disclosure of any of the

following:
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(a) The identity of a suspect who has not been charged with the offense to wluch the record

pertains, or of an information source or witness to whom confidentiality has been reasonably

promised;

(b) Information provided by an information source or witness to whom confidentiality has been

reasonably promised, which information would reasonably tend to disclose the source's or witness's

identity;

(c) Specific confidential investigatory techniques or procedures or specific investigatory work

product;

(d) Information that would endanger the life or physical safety of law enforcement personnel, a

crime victim, a witness, or a confidential information source.

(3) "Medical record" means any document or combination of documents, except births, deaths, and

the fact of admission to ox dischaxge from a hospital, that pertains to the medical history, diagnosis,

prognosis, or medical condition of a patient and that is generated and maintained in the process of

medical treatnient.

(4) "Trial preparation record" mcans any record that contains information that is specifically

compIled in reasonable anticipation of, or in defense of, a civil or criminal action or proceeding,

including the independent thought processes and personal trial preparation of an attorney.

(5) "Intellectual property record" means a record, other than a financial or administrative record,

that is produced or collected by or for faculty or staff of a state institution of higher learning in the

conduct of or as a result of study or research on an educational, convnercial, scientific, artistic,

technical, or scholarly issue, regardless of whether the study or research was sponsored by the
institution alone or in conjunction with a govemmental body or private conccrn, and that has not

been publicly released, published, or patented.

(6) "Donor pxofile record" means all records about donors or potential donoxs to a publlc

institution of highex education except the names and repoxted addresses of the actual donors and the

date, amount, and conditions of the actual donation.

(7) "peace officer, parole officer, prosecuting attorney, assistant prosecuting attorney, correctional

employee, youth services employee, firefighter, or EMT residential and faniilial information" means

any information that discloses any of the following about a peace officer, parole officer, prosecuting

attorney, assistant prosecuting attorney, correctional employee, youth services employee, firefighter,

or EMT:

(a) The address of the actual personal residence of a peace officer, parole officer, assistant

prosecuting attorney, correctional employee, youth services employee, firefighter, or EMT, except

for the state or political subdivision in which the peace officer, parole officer, assistant prosecuting

attorney, correctional employee, youth services employee, firefighter, or EMT resides;

(b) Infotmation conzpiled from referral to or participation in an employee assistance program;
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(c) The social security number, the residential tclephone number, any bank account, debit card,

charge card, or credit card number, or the emergency telephone number of, or any medical

information pertaining to, a peace officer, parole officer, prosecuting attorney, assistant prosecuting

attorney, correctional employee, youth services employee, firefighter, or EMT;

(d) The name of any beneficiary of employment benefits, including, but not limited to, life insctrance

benefits, provided to a peace officer, parole officer, prosecuting atton7ey, assistant prosecuting

attorney, correctional employee, youth services employee, firefighter, or EMT by the peace officer's,

parole officer's, prosecuting attorney's, assistant prosecuting attorney's, correctional employee's,

youth services employee's, firefighter's, or EMT's employer;

(e) The identity and amount of any charitable or employment benefit deduction made by the peace

officer's, parole officer's, prosecuting attoxney's, assistant prosecuting attorney's, correctional
employee's, youth services employee's, firefighter's, or EM'I"s employer from the peace officer's,

parole officer's, prosecuting attorney's, assistant prosecuting attorney's, correctional employee's,

youth services employee's, firefighter's, or EMT's compensation unless the amount of the deduction

is required by state or federal law;

(f] The name, the residential address, the name of the employer, the address of the employer, the

social security number, the residential telephone number, any bank account, debit card, charge card,

or credit card number, or the emergency telephone nuinber of the spouse, a former spouse, or any

child of a peace officer, parole officer, prosecuting attorney, assistant prosecuting attorney,

correctional employee, youth services employee, firefighter, or EMT;

(g) A photograph of a peace officer who holds a position or has an assignment that may include

undercover or plain clothes positions or assignments as determined by the peace officer's appointing

authority.

As used in divisions (A)(7) and (B)(9) of this section, "peace officer" has the same meaning as in

section 109.71 of the Revised Code and also includes the superintendent and troopcrs of the state

highway patrol; it does not include the sheriff of a co mty or a supevisory employee who, in the

absence of the sheriff, is authorized to stand in for, exexcise the authority of, and perform the duties

of the sheriff.

As used in divisions (A)(7) and (B)(5) of this section, "correctional employee" means any employee

of the department of rehabilitation and correction who in the course of performing the employee's

job duties has or has had contact with inmates and persons under supervision.

As used in divisions (A)(7) and (B)(5) of this section, "youth services employee" means any

employee of the department of youth services who in the course of performing the employee's job

duties has or has had contact with children committed to the custody of the department of youth

seivices.

As used in divisions (A)(7) and (B)(9) of this section, "firefighter" means any regular, paid or

volunteer, member of a lawfully constituted fire department of a municipal corporation, townslup,

fire district, or village.
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As used in divisions (A)(7) and (B)(9) of this section, "L'.MT" means EMTs-basic, EM'I's-I, and

paramedics that provide emergency medical services for a public emergency medical service

organization. "Emergency medical service organization," "EMT-basic," "EMT-I," and "paramedic"

have the same meanings as in section 4765.01 of the Revised Code.

(8) "Information pertaining to the recreational activities of a person under the age of eighteen"
means information that is kept in the ordinaiy conrse of business by a public office, that pertains to

the recreational activities of a person under the age of eighteen years, and that discloses any of the

following:

(a) 'I'he address or telephone number of a person under the age of eighteen or the address or

telephone number of that person's parent, guardian, custodian, or emergency contact person;

(b) The social secuLity number, birth date, or photographic iinage of a person under the age of

eighteen;

(c) Any medical record, history, or information pertaining to a person under the age of eighteen;

(d) Any additional information sought or required about a person under the age of eighteen for the

purpose of allowing that person to participate in anyrecreational activity conducted or sponsored by

a public office or to use or obtain admission privileges to any rccreational facility owned or operated

by a public office.

(9) "Community control sauction" has the same meaning as in section 2929.01 of the Revised Code.

(10) "Post-release control sanction" has the same meaning as in section 2967.01 of the Revised

Codc.

(11) "Redaction" means obscuring or deleting any information that is exempt from the duty to

permit public inspection or copying from an item that otherwise meets the definition of a "record"

in section 149.011 of the Revised Code.

(12) "Designee" and "elected official" have the same meanings as in section 109.43 of the Revised

Code.

(B)(1) Upon request and subject to division (13)(8) of this section, all public records responsive to the
request shall be promptly prepared and made available for inspection to any person at all reasonable

times during regular business hours. Subject to division (B)(8) of this section, upon request, a public

office or person responsible for public records shall make copies of the requested public record

available at cost and within a reasonable period of tune. If a pub&c record contains information that

is exempt from the duty to permit public inspection or to copy the public record, the public office

or the person responsible for the public record shaR make available all of the information within the

public record that is not exempt. When making that public record available for public inspection or

copying that public record, the publle office or the person responsible for the public record shall

notify the requester of any redaction or make the redaction plainly visible. A redaction shall be

deemed a denial of a request to inspect or copy the redacted information, except if federal or state

law authorizes or requires a pubfic office to make the redaction.
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(2) To facilitate broader access to public records, a public office or the person responsible for public

records shall organize and maintain public records in a manner that they can be made available for

inspection or copying in accordance with division (B) of this section. A public office also shall have

available a copy of its current records retention schedule at a location readily available to the pubfic.

If a requester makes an ambiguous or overly broad request or has difficulty in making a request for

copies or inspection of public records undes this section such that the public office or the person

responsible for the requested pubhc record cannot reasonably identify what pubhc records are being

requested, the public office or the person responsible for the requested public record may deny the

request but shall provide the requester with an opportunity to revise the request by informing the

requester of the manner in which records are maintaaied by the public office and accessed in the

ordinary course of the public office's or person's duties.

(3) If a request is ultimately denied, in part or in whole, the public office or the person responsible
for the requested public record shall provide the requester with an explanation, including legal

authority, setting forth why the request was denied. If the initial request was provided in writing, the

explatiation also shall be provided to the requester in writing. The explanation shall not preclude the

public office or the person responsible for the requested public record from relying upon additional

reasons or legal authority in defending an action commenced under division (C) of this section.

(4) Unless specifically required or authorized by state or federal law or in accordance vrith division

(B) of this section, no public office or person responsible for public records may limit or condition

the availability of public records by requiring disclosure of the requester's identity or the intended
use of the requested pubhc record. Any requirement that the requester disclose the requestor's

identity or the intended use of the requested public record constitutes a denial of the request.

(5) A public office or person responsible for public records may ask a requester to make the request

in writing, may aslc for the requester's identity, and may inquire about the intended use of the

information requcsted, but may do so only after disclosing to the requester that a written request is

not mandatoty and that the requester may declinc to reveal the requester's identity or the intended

use and when a written request or disclosure of the identity or intended use would benefit the

requester by enhancing the abiliLy of the publle office or person responsible for public records to

identify, locate, or deliver the public records sought by the requester.

(6) If any person chooses to obtain a copy of a public record in accordance with division (B) of this

section, the public office or person responsible for the pubhc record may require that person to pay

in advance the cost involved in providing the copy of the public record in accordat ce with the

choice made by the person seeking the copy under this division. "I'he public office or the person

responsible for the public record shall permit that person to choose to have the pubhc record

duplicated upon paper, upon the same medium upon which the public office or person responsible

for the public record keeps it, or upon any other medium upon which the public office or person

responsible for the public record determines that it reasonably can be duplicated as an integral part

of the normal operations of the public officc or petson responsible for the public record. When the

person seeking the copy makes a choice under this division, the public office or persou responsible

for the public record shall provide a copy of it in accordance with the choice made by the person

seeking the copy. Nothing in this section reqtw:es a public office or person responsible for the

public record to allow the person seeking a copy of the public record to make the copies of the

public record.
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(7) Upon a request made in accordance with division (B) of tl-us section and subject to division

(B)(6) of this section, a public office or person responsible for pubfic records shall transmit a copy

of a pubflc record to any person by United States mail or by any other means of delivery or

transinission within a reasonable period of time after receiving the request for the copy. The public

office or person responsible for the public record may require the person making the request to pay

in advance the cost of postage if the copy is transmitted by United States maIl or the cost of delivery

if the copy is transmitted other than by United States mail, and to pay in advance the costs incurred

for other supplies used in the mailing, delivery, or transmission.

Any public office may adopt a policy and procedures that it will follow in tLansmitting, within a

reasonable period of time after receiving a request, copies of public records by United States mail or

by any other means of defivery or transmission pursuant to this division. A public office that adopts

a policy and procedures under this division shall comply with them in performing its duties under

this division.

In any poficy and procedures adopted under this division, a public office may limit the number of

records requested by a person that the office will transmit by United States mail to ten per month,

unless the person cerdfies to the office in writing that the person does not intend to use or foiward

the requested records, or the information contained in them, for commercial purposes. For purposes

of this division, "commercial" shall be narrowly consttrued and does not include reporting or

gathering news, reporting or gathering information to assist citizen oversight or understanding of the

operation or activities of government, or nonprofit educational research.

(8) A public office or person responsible for public records is not required to permit a person who is

incarcerated pursuant to a criminal conviction or a juvenile adjudication to inspect or to obtain a

copy of any public record concerning a criminal investigation ox prosecution or concerning what

would be a criminal investigation or prosecution if the subject of the investigation or prosecution

were an adult, unless the request to aispect or to obtain a copy of the record is for the purpose of

acquiring information that is subject to release as a public record under this section and the judge

who imposed the sentence or made the adjudication with respect to the person, or the judge's

successor in office, finds that the information sought in the public record is necessary to support

wl at appears to be a justiciable claim of the person.

(9) Upon written request made and signed by a jouinalist on or after December 16, 1999, a public

office, or person responsible for public records, having custody of the records of the agency

employing a specified peace officer, parole officer, prosecuting attorney, assistant prosecuting

attorney, correctional employee, youth services employee, firefighter, or EMT shall disclose to the

journalist the address of the actual personal residence of the peace officer, parole officer,

prosecuting attorney, assistant prosecuting attorney, correctional employee, youth services employce,

firefighter, or EMT and, if the peace officer's, parole officer's, prosecuting attorney's, assistant

prosecuting attorney's, correctional employee's, youth serviccs employee's, firefighter's, or EMT's

spouse, former spouse, or child is employed by a public office, the name and address of the

employer of the peace officer's, parole officer's, prosecuting attorney's, assistant prosecuting

attorney's, coxrectional employee's, youth services employee's, firefighter's, or EMT's spouse,

former spouse, or child. The request shall include the journallst's name and title and the name and

address of the journallst's employer and shall state that disclosure of the information sought would

be in the public interest.
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As used in this division, "journalist" means a person engaged in, connected with, or employed by

any news medium, including a newspaper, magazine, press association, news agency, or wire service,

a radio or television station, or a similar medium, for the purpose of gathering, processing,

transmitting, compiling, editing, or disseminating information for the general public.

(C)(1) If a person allegedly is aggrieved by the failure of a public office or the person responsible for

public records to promptly prepare a public record and to make it available to the person for

inspection in accordance with division (B) of this section or by any other failure of a public office or

the person responsible for pubfic records to comply with an obligation in accordance with division
(B) of this section, the person allegedly aggrieved may commence a mandamus action to obtain a

judginent that orders the public office or the person responsible for the public record to comply

with division (B) of this section , that awards court costs and reasonable attorney's fees to the person

that instituted the mandamus action, and, if applicable, that includes an order fixing statutory

damages under division (C)(1) of this section. The mandamus action may be commenced in the

court of common pleas of the county in which division (B) of this section allegedly was not

complied with, in the supreme court pursuant to its original jurisdiction under Section 2 of Article

IV, Ohio Constitution, or in the court of appeals for the appellate district in wl.-iich division (B) of

this section allegedly was not compfied with pursuant to its original jurisdiction under Section 3 of

Article IV, Ohio Constitution.

If a requestor transmits a written request by hand delivery or certified mail to inspect or receive

copies of any publlc rccord in a manner that fairly describes the public record or class of public

records to the public office or person responsible for the requested public records, except as

otherwise provided in this section, the requestor shall be cntitled to recover the amount of statutory

damages set forth in this division if a court determines that the public office or the person

responsible for public records failed to comply with an obligation in accordance with division (B) of

this section.

The amount of statutory damages shall be fixed at one hundred dollars for each business day during

which the public office or person responsible for the requested public records failed to comply with
an obGgation in accordance with division (B) of this section, beginning with the day on which the

requester files a mandamus action to recover statutory damages, up to a maximum of one thousand

dollars. The award of statutory damages shall not be construed as a penalty, but as compensation for

injury arising fron-i lost use of the requested information. The existence of this injuty shall be

conclusively presumed. The award of statutory damages shall be in addition to all other remedies

authotized by this section.

The court may reduce an award of statutory damages or not award statutory damages if the court

determines both of the following:

(a) That, based on the ordinary application of statutoLy law and case law as it existed at the time of

the conduct or threatened conduct of the publlc office or person responsible for the requested

public records that allegedly constitutes a failure to comply with an obllgation in accordance with

division (B) of this section and that was the basis of the mandamus action, a well-informed pubfic

office or person respotisible for the requested public records reasonably would believe that the

conduct or threatened conduct of the public office or person responsible for the requested public
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records did not constitute a failure to comply with an obligation in accordance with division (B) of

this section;

(b) That a well-informed public office or person responsible for the requested pubfic records

reasonably would believe that the conduct or threatened conduct of the public office or person

responsible for the requested public records would serve the public pollcy that underlies the

authority that is asserted as permitting that conduct or threatened conduct.

(2)(a) If the court issues a writ of mandamus that orders the publlc office or the person responsible

for the public record to comply with division (B) of this section and deternvnes that the

circumstances described in division (C)(1) of this section exist, the court shall deterinine and award

to the relator all court costs.

(b) If the court renders a judgment that orders the public office or the person responsible for the

public record to comply with division (B) of this section, the court may award teasonable attorney's

fees subject to reduction as described in division (C)(2)(c) of this section. The court shall award

reasonable attorney's fees, subject to reduction as described in division (C)(2)(c) of this section when

either of the following applies:

(i) The public office or the person responsible for the public records fa$ed to respond affirmatively

or negatively to the public records request in accordance with the tane allowed under division (B) of

this section.

(ii) The public office or the person responsible for the public records promised to permit the relator

to inspect or receive copies of the public records requested within a specified pesiod of time but

failed to fulfill that promise witbin that specified period of time.

(c) Court costs and reasonable attorney's fees awarded under this section shall be constmed as

remedial and not punitive. Reasonable attorney's fees shall include reasonable fees incurred to

produce proof of the reasonableness and amount of the fees and to otherwise litigate entitlement to

the fees. The court may reduce an award of attorney's fees to the relator or not award attorney's fees

to the relator if the court deternines both of the following:

(i) That, based on the ordinary application of statutory law and case law as it existed at the tane of

the conduct or threatened conduct of the public office or person responsible for the requested

public records that allegedly constitutes a failure to comply with an obligation in accordance with

division (B) of this section and that was the basis of the mandamus action, a well-informed public

office or person responsible for the requested public records reasonably would befleve that the

conduct or threatened conduct of the public office or person responsible for the requested public

records did not constitute a failure to coinply with an obfigation in accordance with division (B) of

this section;

(ii) That a well-informed public office or person responsible for the requested public records

reasonably would believe that the conduct or threatened conduct of the public office or person
responsible for the requested public records as described in clivision (C)(2)(c)(i) of this section would

serve the publlc policy that uuderlles the authority that is asserted as pcrmitting that conduct or

threatened conduct.
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(D) Chapter 1347. of the Revised Code does not linvt the provisions of this section.

(E)(1) To ensure that all employees of public offices are appropriately educated about a public

office's obligations under division (B) of this section, all elected officials or their appropriate

designees shall attend training approved by the attorney general as provided in section 109.43 of the

Revised Code. In addition, aIl pubfle offices shall adopt a public records policy in compliance with

this section for responding to public recoxds requests. In adopting a public records policy under this

division, a public office may obtain guidance from the model public records policy developed and

provided to the public office by the attorney general under section 109.43 of the Revised Code.

Except as otherwise provided in this section, the policy may not limit the number of public records

that the public office wiIl make available to a single person, may not limit the number of public

records that it wiIl make avaIlable during a fixed period of time, and may not establish a fixed period

of time before it will respond to a request for inspection or copying of publlc records, unless that

period is less than eight hours.

(2) The public office shall distribute the public records policy adopted by the pubfic office under

division (E)(1) of this section to the employee of the public office who is the records custodian or

records manager or otherwise has custody of the records of that office. The public office shall

require that employee to aclmowledge receipt of the copy of the public records policy. The public

office shall create a poster that describes its public records policy and shall post the poster in a
conspicuous place in the public office and in all locations where the pubHc office has branch offices.

The public office may post its public records poflcy on the internet web site of the public office if

the public office maintains an intexnet web site. A public office that has establlshed a manual or

handbook of its general policies and procedures for all employees of the public office shall include

the public records policy of the public office in the manual or handbook.

(N)(1) The bureau of motor vehicles may adopt rules pursuant to Chapter 119. of the Revised Code

to reasonably limit the number of bulk commercial special extraction requests made by a person for

the same records or for updated records during a calendar year. The rules may include provisions for
charges to be made for bulk commercial special exttaction requests for the actual cost of the bureau,

plus special extraction costs, plus ten per cent. The bureau may charge for expenses for redacting

information, the release of which is prohibited by law.

(2) As used in division (F)(1) of this section:

(a) "Actual cost" means the cost of depleted supplies, records storage media costs, actual mailing

and alternative delivery costs, or other transmitting costs, and any d-ect equipment operating and

maintenance costs, including actual costs paid to private contractors for copying serviccs.

(b) "Bulk commercial special exttaction request" means a xequest for copies of a record for

information in a format other than the format already available, ox information that cannot be

extracted without examination of all items in a records series, class of records, or data base by a

person who intends to use or forward the copies for surveys, marketing, solicitation, or resale for

commercial purposes. "Bulk commercial special extraction request" does not include a request by a

pexson who gives assurance to the bureau that the person making the request does not intend to use

or fonvard the requested copies for surveys, marketing, sollcitation, or resale for commercial

putposes.
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(c) "CommerciaP" means pxoflt-seeking production, buying, or selling of any good, service, ox other

product.

(d) "Special extraction costs" means the cost of the time spent by the lowest paid employee

competent to perform the task, the actual amount paid to outside private contractors employed by

the bureau, or the actual cost incurred to create computer programs to make the special extraction.

"Special extraction costs" include any charges paid to a public agency for computer or records

services.

(3) Fox purposes of divisions (F)(1) and (2) of this section, " suiveys, marketaig, solicitation, or

resale for commercial purposes" shall be narrowly construed and does not include reporting or

gathe.ing news, reporting or gathering information to assist citizen oversight or understanding of the

operation or activities of govetnment, or nonprofit educational research.
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