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STATEMENT OF THE FACTS
A Summary.

This is an action in mandamus. Relator is the publisher of a newspaper of general
citculation; Respondent is the Seneca County Board of Commissioners. Relator seeks an
otder compelling Respondent’s compliance with the requirements of the Public Records Act,
R.C. 149.43 (“the Records Act”). In particular, Relator’s corﬁplajnt secks a wiit commanding
Respondent to comply with Relator’s request fot inépection and copying pursuant to the
Records Act of certain electronic-mail communications (“e-tnails”) sent, received, or deleted
by members of the Board.

The e-mails in question relate to the Board’s decision to order the demolition of the
Seneca County Courthouse, a building having substantial historical and aesthetic significance.

“The available evidence strongly indicates that the Board’s decision was reached in violation
of the Open Meetings Act, R.C. 121.22 (“the Meetings Act”). The e-mails that Relator secks
a.re likely to confirm that conclusion.

Respondent’s initial response to Relator’s request was to produce a smattering of e-
mails sent ot received by the commissioners. This was belatedly followed by the production
of an additional few e-mails, accompanied by an explanation that the failure to timely
produce them was the result of “an oversight.” The ¢-mails that were produced, together
with Respondent’s subsequent admissions and information from other soutces, established
that a large number of e-mails sent or received by the commissioners still had not been

produced.



One group of such e-mails (amounting to about 700 pages of printed text) was
belatedly produced by Respondent only after the present suit was filed. A second group
consists of e-mails that have not been produced because, according to Respondent, they
were deleted from one or more of the commissioners’ e-mail accounts. The deletions wete
accomplished in violation of the County’s record-tetention-and-disposal rules and without
prior notice to the Auditor of State and the Ohio Historical Society as required by R.C.
149.38.! The deletions therefore violated R.C. 149.351, In any event, it is likely that a
‘substantial number, and perhaps all, of the deleted e-mails can be recovered. But
Respondent has not taken any action to accomplish such a tecovety.

In this action, Relator seeks a writ of mandamus and ancillary relief to enforce
Respondent’s compliance with the Records Act. As to the records that wete produced afier
the filing of this action, Relator seei{s an award of attorney fees and a wiit of mandamus
commanding Respondent’s prompt production of similar records upon request in the
future.” As to the records that were deleted in violation of the Records Act, Relator seeks a
writ of mandamus commanding Respondent to take the steps necessary to restore them so
that they can be produced in response to Relatot’s still-outstanding request. In addition,
Relator secks attorney fees as to this violation as well as ancillary injunctive relief to prevent

its tecurrence,

' Seneca County’s Schedule for Records Retention and Disposition, as submitted to and
apptoved by the Ohie Historical Society, is attached at Exhibit A to the Affidavit of Dave Murray.

2 See State ex rel. Consumer News Serv, Inc. o, Worthington City Bd. of Edn., 97 Ohio St. 3d 58,
2002-Ohio-5311, Y 48-51; State ex o). Wadd v. City of Cleveland, 81 Ohio St. 3d 50, 54, 1998-Ohio-
444.
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The facts regarding these claims ate set out more fully below.
B. Background. |

The Seneca County Courthouse was built in 1884. It was designed by architect Elijah
E. Myers, one of that century’s premiere designers of public buildings. Among other
buildings, Myers designed st;the capitol buildings in Michigan, Texas, and Colorado. The
Tiffin County courthouse is one of Myets’s few Ohio wotks. (Comeplaint § 11.)°

On August 31, 2006, Respondent adopted, by a 3-0 vote of the member
commissioners, a “Space Needs Master Plan™ that expressly called for the demolition of “the
1884 Cousthouse.” The decision was, and temains, controversial, and the commissioners
have faced significant opposition to the demolition plan. Nonetheless, since that time,
Respondent has taken varibus steps to catry out the demolition decision. On June 25, 2007,
by a 2-1 vote, the commissioners adopted a resolution authorizing contracts for the
demolition in the Fall of 2007. These votes were taken at public meetings, but without
significant discussion ot debate among the commissioners. The absence of debate, especially
with one comumnissioner dissenting, suggested that the decisions may have been in fact the
product of prior non-public discussions conducted in violation of the Meetings Act.
(Complaint § 12.)

A group of Seneca County citizens and taxpayers brought suit (“the Cook litigation™)
against Respondent and the individual commissioners in the summer of 2007, chatging

(among other things) that the commissioners’ actions authorizing demolition of the

* The Complaint in this action is accompanied by the Affidavit of Steven D. Eder attesting on
personal knowledge (or historical research) to the truth of the Complaint’s factual averments.
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courthouse had been taken in violation of the Meetings Act.* In overruling the plaintffs’
motion for a preliminary injunction in that case, the trial court relied specifically and centrally
on the unequivocal testimony of the commissioners that they had never conducted any
discussions ot other exchange of “words, comments ot ideas” regarding the demolition plan
priot to their meetings.®

In fact, the coMssioners’ testimony upon which the Common Pleas Coutt relied is
directly contradicted by the commissionets’ own contemporaneous admissions. In particular,
in coaversations with Kendall Cable, then. a reporter for the Tiffin Advertiser-Tribune, the
commissioners expressly acknowledged that the? had conducted extensive substantive
private discussions; among themselves prior to their formal action at the August, 2000,
meeting. As they said at the time, they conducted regular and numerous discussions among
themselves about the plan prior to the meeting, visiting one another’s office to “talk things
over” regarding the Space Needs Master Plan; they said also that they commonly exchanged
emails, sending back and forth comments regarding the Master Plan.® These statements were
plainly and directly contrary to their testimony in the Cook litigation that no such discussions |

had ever taken place.

*'The Cook litigation is pending in the Court of Common Pleas for Seneca County. St ex
rel. Cook, et al., v. Seneca Connty Board of Commissioners, et al. (Seneca C.P. no. 07 CV 0271). Copies of
the relevant filings in that case wete appended to Respondent’s eatlier Mation to Disneiss.

> Opinion and Judgment Entry, p. 5 (Exhibit F to Relator’s Motion to Dismiss). See also Post-
Dreliminary Injunction Hearing Brief of All Respondenis, p. 4 (Exhibit D to Relator’s Motion to Dismiss)
(summarizing the commissioners’ testimony that they had “never” discussed or deliberated the
planned democlition outside of public meetings).

¢ Affidavit of Kendall Cable, fj 11.



The appatent falsity of the commissioners’ testimony in the Cook Litigation is further
cvidenced by the text of the Space Needs Master Plan itself” That document reflects beyond
question that the commissio‘ners in fact regulatly and repeatedly exchanged “words,
comments and ideas” about the demolition plan before the August 31, 2006 meeting. In
particular, as the document shows and as is reflected in the testimony of Kendall Cable, the
Commissioners adopted the Master Plan only after a process — as the Master Plan itself says
— in which they “evaluated the aforementioned information on an option by option basis,”
gave “consideration” to each of these options, and concluded through this deliberative
process that “a vatiation of Option B would best serve the space needs of Seneca County.™

All of this work was done, not at the August 31, 2006 meeting, but before it, and,
indeed, not in a publié meeting of any kind. The official minutes of the August 31, 2006
meeting reflect no discussion of the subject; rathet, they say only that a Resolution to
apptove the Master Plan was “ptesented” by the Commissioners, and that the resolution was
then “motioned” for approval, seconded, and unanimously approved.” Thete was 1o
* discussion, no deliberation.

The minutes contain further evidence contradicting the Commissionets” sworn
testimony. Duting the public-comment phase of the August 31, 2006 meeting,

Commissioner Nutter was asked to explain the rationale of the Cotnmissioners’ vote. In

7 The Space Needs Master Plan is attached as Fxhibit B to the Affidavit of Dave Murray.
% Space Needs Master Plan, at pp. 3-8; Affidavit of Kendall Cable, {{ 7-9.

® The minutes of the August 31, 2006 Board meeting are attached as Exhibit C to the
Affidavit of Dave Murray.
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response, Commissioner Nutter expressed his own views and then, notably, stated
confidently that “the other two commissioners concur that taking all things into account,
Optton B is the best plan.” He goes on to identify a number of things that “we” — that is, the
Commissioners as a group — “looked at.”"" Commissioner Nutter’s description of this
collective wotk contradicts the claim that no “wotds, comments, ideas” were shared. To be
sure, the collective work was not undertaken in a public meeting. But the evidence makes
cleat that it was undertaken.

And the apparent falsity of the commissioners’ testimony is evidenced yet futther in
the limited collection of e-mails that Respondent did produce piior to the filing of the
present action. Several of these e-mails reference prior communications among the
commissioners ot call for further communications. (Complaint § 15.) But no records have
been produced that embody the referenced pror ot follow-up communications.™

"Thus, one-of two inferences — both of them damning — arises: either the emails
reflecting these conversations ate among those that were unlawfully destroyed ot otherwise
not produced, or the communications referred to were oral and took place in face-to-face
discussions that were at least arguably governed by the Meetings Act.

B. Relator’s public-records request.

Putsuant to the Records Act, Relator requested that Respondent produce for

inspection and copying all of the e-mails sent, received, or deleted by the commissioners

during the period beginning Jarmary 1, 2006 and continuing to the date of the request. The

0 Affidavit of Dave Murray, BExhibit C, p. 2.

1 Affidavit of Dave Mutray.



request was made in the course of Relator’s on-going news coverage of the controversy and
litigation following Respondent’s décision to demolish the courthouse. (Complaint ¥ 13.)

In response, Respondent (thtough counsel) produced some e-mails from the
commissioners” accounts. Respondent withheld a handful on the stated ground that they
were covered by the attorney-client privilege. Respondent made no other objection or claim
of exemption from its disclosure obligations. (Complaint Y 15-18.)

'The e-mails that Respondent did produce made clear the existence of other e-mails
that had not beeﬁ produced. Thus, Respondent produced no e-mails at all from
Commissioner Michael Bridinger’s inbox ot from his sent-messages folder, notwithstanding
evidence that he had sent and teceived e-mails during the petiod covered by the request.
Similarly, Respondent.produccd #no e-mails from Commissioner Ben Nuttet’s inbox for the
petiod from Januaty 1 to July 19, 2007, cven though there was unequivocal evidence that e-
mails had been teceived by Cotmmissioner Nutter during that period. Likewise, there were
substantial gaps in the e-mails produced from Comimissioner David Saubet’s account,
including, for examplc.a period of more than two months in 2006 (leading up to the August =
1, 2006, demolition vote} for which #o e-mails were produced. (Complaint 4 15-18.)

Relator was awate that some of the non-produced e-mails existed because it was able
to obtain them from other soutces. When this fact was communicated to Respondent, the
failure to produce was attributed to “an oversight.” (Complaint § 22.) This lapse appatently
extended to e-mails consisting of mote than 700 ptinted pages, which were not produced

until affer the filing of the present lawsuit.



Of even greater volﬁme and significance are an untold number of e-mails that have
still not been produced. Respondent attributes the non-production of these records to their
having been deleted by the commissioners. Specifically, Commissioner Nutter has stated that
he deleted @/ of his incoming e-mail for the period from Jaguary 1 to july 19, 2007. And
Commissioner Bridinger has said that he deleted a# of his e-mails — incoming and outgoing —
for the period of Relator’s request, although he has rf;cenﬂy begun saving those dealing with
county business. (No explanation — not even a claim of deletion — has been offered as to the
empty months in Commissioner Sauber’s e-mail folders.) (Complaint Y 15-18.)

Pursuant to R.C. 149.38, Seneca County has adopted a Schedule of Records Retention
and Disposition. The Schedule provides that e-mail records are to be preserved if they have
“a significant Administrative, Fiscal, Legal, or Histotic Value.” (Complaint § 19; Atfidavit of
Dave Murray, Exh. A) In addition, of course, R.C. 149.38 itself requires that the destruction
of any record — including destruction pursuant to a properly adopted retention-and-
disposition schedule — be preceded by notice to the Auditor of State and to the Ohio
Historical Society so that those entities may take steps to preserve the records. R.C.
149.38(C). In this instance, the commissioners” deletion of the e-mails in question violated -
both the Schedule and the terms of R.C. 149.38. The deletions thus also violated R.C.

149.351(A).”

ER.C. 149.351(A) provides:

All records are the property of the public office concerned and shall not be removed,
destroyed, mutilated, transfetred, ot otherwise damaged or disposed of, in whole or in part,
except as provided by law ot under the rules adopted by the records commissions provided

for under sections 149.38 to 149.42 of the Revised Code or under the records programs
(continued...)
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Notwithstanding their deletion, the missing e-mails are likely to exist in some form,
and ate likely to be recoverable. As ;;et forth in the affidavit of Matthew A. Zuccarell, an
expert specialist in forensic data-recovery services, deleted electronic documents — including
e-mails — are often recoverable, albeit at times with some effort. Archive and backup files,
especially if maintained on local servers, are commonly fruitful sources of such recovery.
Even non-local archives may be accessible. And, regardless of the utility of these methods,
forensic analysis of hard drives is a widely acknowledged and commonly used method of
recovering eléc&om'c documents that have been deleted. As Mr. Zuccarell explains,I “It is not
possible to know whether deleted email messages or other data is recoverable until forensic
recovery and analysis is attempted.” Yet, consistent with its indifference to its public-
records obligations, Respondent has taken no known steps to accomplish the recovery of the
¢-mails that the commissioners unlawfully deleted.

C.  The present lawsuit.

Based on Respondent’s failure to produce the requested e-mails, Relator filed the
present action seeking a wiit of mandamus to compel production. Shortly after the filing, as
noted above, Respondent delivered copies of a large number of e-mails amounting to mote
than 700 pages of printed text. As to those specific records, Relator’s claim has been

rendered moot in patt. But even as to those records, Relator’s complaint still seeks an award

1 ..continued)

established by the boards of trustees of state-supported institutions of higher education
under section 149.33 of the Revised Code. Such records shall be delivered by outgoing
officials and employees to their successors and shall not be otherwisc removed, transferred,
ot destroyed unlawfully.

A ffidavit of Matthew A. Zuccarcll, §17.
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of attorney fees as well as relief for Respondent’s pattern of dilatory disclosures, specifically
by way of a writ commanding pron";pt disclosute in the future.

Morteover, the complaint seeks relief regarding the e-mails that have yet to be
produced in any form, that is, those that Respondent claims were deleted. As to these, the
complaint seeks a writ commanding Respondent to take the steps necessaty to recover the
deleted e-mails and then to make them promptly available to Relator for inspection and
copying pursuant to the Records Act. In addition, the complaint seeks ancillary relief in the
form of orders prohibiting Respondent from further destroying or deleting electronic records
(o their backups) except in compliance with governing law.

As desctibed above, production of the deleted tecords is likely to produce evidence
that the decision to demolish the Seneca County Courthouse was arrived at by means that
were at least arguably incompatible with the Meetings Act. Moreover, the deleted records
may well add documentary proof to the already existing testimonial proof tending to show
the falsity of the commissioners’ Cook-litigation testimony that they bad never discussed the
demolition plan othet than in public meetings.

Because the present action seeks relief only under the Records Act, the question
whether Respondent has in fact also violated the Meetings Act is not before the Court. But
Respondent’s behavior regarding the Meetings Act is directly material to the present case. At
a minimum, the commissioners’ destruction of the e-mails at issue takes on a disturbing
quality when the destruction is viewed in the light of the commissioners” other actions
(including appareatly false testimony) to cover up the non-public communications that

preceded their formal public actions regarding the demolition of the courthouse. In addition,
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to the extent that the deleted e-mails are recovered and made publicly available pursuant to
this Coutt’s writ, the e-mails will heip to establish whether such non-public communications
took place and, if so, whether the communications violated the Meetings Act. For that
reason alone, the production of the e-mails would confer an undeniably substantial public

benefit.

11-



ARGUMENT
The Records Act requires pliblic offices and persons responsible for public records to
“promptly” prepare them and make them available for inspection and to provide copies of
them at cost upon request. R.C. 149.43(B)."* In this case, there is no dispute that Respondent
is the public office respohsible for the e-mails requested by Relatot. Nor can there be any
dispure that the requested e-mails ate public records. As to the 700 pages of e-mails
produced after the filing of this action, Respondeat’s act of production itself concedes that
those items were and are subject to inspection under the Act. As to the deleted e-mails,
Respondent has made absolutely no objection of claim of exemption on the ground that the
e-mails are not within the Act. Respondent’s sole claim as to these records is, rather, that it
can no longer produce them because they were (unlawfully) deleted.
With the case in that posture, Relator is entitled to the requested writ of mandamus.
The propositions of law below demonstrate this. Firz, Relator is entitled to a writ
commanding Respondent to take the steps necessary to recover the deleted e-mails and,
when they are recovered, to then permit inspection and copying by Relator (Proposition of
Law no. 1, below). As a patt of that relief, of coutse, the Court may propetly enter ancillary

orders to assure that the requested records are in fact produced.” Sewnd, as to the e-mails

" R.C. 149.43 was amended in various ways by 2006 HB 9, with an effective date of ‘
September 29, 2007, The changes are not matetial to those of Respondent’s substantive obligations
that are at issue in this case, except to the extent that some subdivision citations may have changed.
As described under Proposition of Law no. 3, #fra, the amendment does significantly alter the rules
governing an awatd of attorney fees in public-record cases.

15 fee R.C. 2731.16 (Revised Code does not limit powet of court to issue orders and decrees
to catty mandamus judgment into effect).
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produced only aftér the filing of the present action, Respondent’s pattern of delay is
sufficient to warrant a writ commanding Respondent to make such records promptly
available in the future (Proposition of Law no. 2, below). Third, Relator is entitled to an
award of its attorney fees in this proceeding (Proposition of Law no. 3, below).

Proposition of Law No. 1

When a public office unlawfully destroys public records but the contents of the
records can be recovered or restored, the public office’s obligation to maintain
the records includes an obligation, enforceable in mandamus, to take the
necessary steps to restore the records and to make them available for
inspection and copying upon request under the Public Records Act. R.C.
149.43, construed, State ex rel Wilson-Simmons v. Lake Cty. Sheriffs Depz‘
82 Ohio St. 3d 37, 1998-Ohio-597, followed.
Among the central obligations of a public office regarding public recotds is the
obligation to “maintain [the] records in a manner that they can be made available for
[inspection in accotdance with” the Records Act. R.C. 149.43(B)(2) (formerly R.C.
149.43(B)(1)). The destruction of public records tuns diametrically contrary to this
- obligation and is thetefore a violation of public records. Ohio law does provide a process by
which a public office can destroy records, but that process is cleatly defined in state law and
destruction of public records is lawful only if done in accordance with that process. When,
as here, the destruction is accomplished in violation of the approved process, the destruction
violates public-records law.
This Court has articulated and applied these simple principles with considerable
clatity and force, holding that a public office will not ordinarily be ordered to re-create

records that no longer exist because they have been liwfully destroyed. State ex rel. Wilson-

Simmons v. Lake Cty. Sheriff’s Dept., 82 Ohio St. 3d 37, 42-43, 1998-Ohio-597. Yet, as this
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Court was careful to point out in Wikon-Stmmuons, these ptinciples apply only if the
destruction was lawful — if, that is, ’ri1ere is “no evidence ot assertion that the [public office]
violated any applicable records retention provision” when it destroyed the records. 82 Ohio
St. 3d at 42, When, by contrast, the destruction is unlawful, as it undeniably was in the
present case, the publi; office’s obligation to “maintain” the recotd cannot be discharged nor
 its failure to produce the record excused by the office’s own wrongful conduct.™
Tk)bemnﬁ,aﬁmﬁ(ﬁﬁnandeusvﬁHnotﬁsuen}connnandthepeﬂbﬂnanccofan
impossible act.”. Thus, when a record has been destroyed beyond any possibility of recovery
ot re-creation, mandamus is not an appropriate remedy. In that event, a person aggrieved by
the public office’s failure to maintain the record (and the office’s consequent inability to
produce it) may well be left to the forfeiture remedies proﬁded by R.C. 149.351. But if the
unlawfully destroyed record is recoverable, the public office’s continuing obligation to
“maintain” the record necessatily includes its recovery as part of the obligation to hold
recotds “in a manner that they can be made available for inspection in accordance with” the

Records Act. R.C. 149.43(B) (2).18

16 YWilson-Simmons, supra, 82 Ohio St. 3d at 42, guoting Cal-Amond, Inc. v. United States Dept. of
Agrieninre (9th Cir. 1992), 960 F.2d 105, 109 (“[a]bsent a showing that the government has
improperly destroyed ‘agency records,™ there is no obligation to re-create the records).

"7 State ex rel, Burgess ». Crabbe (1926), 114 Ohio St. 517, 522 (mandamus does not lie “if
petformance of the act prayed for is impossible™).

"® In any case in which a deleted computet file can be recovered, there is likely to be some
electronic record that is the source of the recovery. That source record is itself a public record,
subject to production for inspection and copying. If the soutce record is inaccessible or unreadable
without expert aid in recovering it, the public office is bound to petform the recovery as part of its
obligation to maintain tecords in a manner that facilitates inspection. R.C. 149.43(B}(2).
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The application of these ptinciples to the present case is plain. There can be no
dispute that the deletion of the e-mails at issuc here violated both the coﬁnty’s statutorily
required record-retention schedule and the provisions of R.C. 149.351 and R.C. 149.38.
Here, there is not only “evidence ot assertion” of unlawful destruction, Wilson-Simmons, supra.
The unlawfulness is, rather, conclusively established. Nor can thete be any genuine dispute
that the contents of the e-mails are probably recoverable notwithstanding their deletion. The
routine recovery of deleted computer records is a matter of common expetience, and the
likelihood of recovery here is attested to by the expest testimony of Matthew A. Zuccarell.
Affidavit of Matthew A. Zuccarell, 9 11-16.

Having unlawfully ciesttoyed the records, Respondent is bound to take the necessary
steps to restore them to a condition in which they will be available for inspection and
copying putsuant to the Recotds Act, and Relator is entitled to a wtit of mandamus
commanding that Respondent do so. And, ancillary to the issnance of that writ, this Coutt
may propetly exercise its inherent and statutory powets to assure that Respondent catries out
the terms of the Coutt’s decree. See R.C. 2731.16. In particular, this Court should, as patt of
the dectee, require that Respoﬂdent report to the Coutt regarding the recovery efforts it
undertakes and the efficacy of those efforts.

The facts before the Court, and the inferences that arise unmistakably from those
facts, create a deeply troubling picture of Seneca County governance. The destruction of
crucial emails and the failure to produce other emails until after this action was filed arc of a
ptece with the scofflaw decision-making that produced the Commissioners’ vote to destroy

the courthouse. Undet the citcumstances the likelthood is high that additional emails, if
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recovered, will reveal even more about this pattern of law-breaking. Itis a long-settled
equitable principle that a wrong-doet, especially one in an official position of public trust,
cannot be permitted to reap the benefits of the wrongful acts. In view of that principle, it
would be an approptiate application of this Court’s inherent powers for the Court to enjoin
Respondent from proceeding with the destruction of the Seneca County Courthouse until
Respondent has fully dischatged its obligations under the writ petiioner seeks.

Proposition of Law no. 2

When a public office, without lawful excuse, delays the production of public
records for inspection and copying under the Public Records Act, R.C. 149.43,
producing the records only after the filing of a mandamus action to compel
production, and when that behavior is part of a pattern of non-responsiveness
to public-records requests, a writ of mandamus will issue to compel future
compliance by the office with the Act’s requirement that records be made
“promptly” available for inspection. R.C. 149.43, construed; State ex rel,
Consumer News Service, Inc. v, Worthington City Bd. of Ed., 97 Ohio §t. 3d

58, 2002-Ohio-5311, and State ex rel, Wadd v. City of Cleveland, 81 Ohio St. 3d

50, 1998-Ohio-444, applied and followed.

In this case, not all of the requested e-mails were deleted. Rather, with respect to a
significant number of the requested emails, Respondent sitnply did not produce them.
Instead, putporting to make full production, Respondent initially delivered only a small
collection of the cxtant, non-deleted e-mails. As described above, the internal evidence from
the produced e-mails togethet with infotmation derived from other sources made it clear that
the supposedly full production was in truth matedally deficient. In fact, Respondent withheld
mote than 700 pages of e-mails until gffer the filing of the present action. Respondent’s only

explanation for the failure to promptly produce these e-mails was that there had been an

“oversight.”
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Respondent’s production of these non-deleted e-mails, grossly belated though it was,
tenders moot Relator’s prayer for a ;xrrit of mandamus commanding their production. But as
this Court has repeatedly held, the belated production does zo7 moot a prayer for a writ
commanding futute compliance by a public office with the Records Act’s specific
requirement that records be “prampily” prepared and made available for inspection. R.C.
149.43(B)(1)."” Especially when there is a pattern or history of unreasonable or unexplained
delay in complying with public-records tequests, a wiit commanding future compliance s an
essential part of -assuring that the Act’s requirement of prompt production has actial
meaning.

In this case, Respondent delayed production of a substantial mass of requested
records, offeting no explanation other than “an oversight.” It tests credulity to suggest that a
diligent effort to find and produce e-mails in the accounts of three people could have
inadvertently missed mote than 700 pages of documents. If the non-production was indeed
. the product of “an oversight,” that fact alone demonstrates a grievous failure by Respondent
to maintain the records in 2 mannet that facilitates access to and the availability of the
records. R.C. 149.43(B)(1). Nor is there any reason to believe that l;{espondent has changed
its systems for maintaining its e-mail records to assure that such “oversights” do not occur in
the future.

In view of Respondent’s complete and continuing insouciance about its Records-Act

obligations regarding its e-mails, it is wholly approptiate for this Court to include in its decree

¥ See, e.g., State ex rel. Consumer News Service, Ine. . Worthington City Bd. of Ed., 97 Ohio St. 3d
58, 2002-Ohio-5311, Y 51; State ex rel. Wadd v. Cily of Cleveland, 81 Ohio St. 3d 50, 54, 1998-Ohio-444.
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provisions commanding Respondent to comply specifically with its obligation to make
requested e-mails and other public records prompely available ia the future.

Proposition of Law no. 3

A court may award attorney fees pursuant to R.C. 149.43 where (1} a person
makes a proper request for public records pursuant to R.C, 149.43, (2) the
custodian of the public records fails to comply with the person's request, (3)
the requesting person files a mandamus action pursuant to R.C. 149.43 to
obtain copies of the records, and (4) the person receives the requested public
records only after the mandamus action is filed, even though the claim for a
writ of mandamus is thereby rendered moot in whole or in part. State ex rel.
Pennington v. Gundler, 75 Ohio 8t.3d 171, syllabus, 1996-Ohio-161, approved
and followed.

The Records Act expressly provides for the tecovery of attorney fees by a relator who
prevails in a mandamus action for the production of public records. R.C. 149.43(C). Under
this provision, Relator is entitled to recover its attorney fees because it has established not
metely a violation, but indeed multiple violations, of public-records law and because, since
filing this action, Relator has obtained access to Respondent’s public records (even if the
court-ordeted efforts to recover the deleted emails are unavailing). This is so, regardless of
whether the Court applies the attorneys-fee law as it existed at the time of filing, or as it
exists under the amendment that took effect on September 29, 2007.

Before September 29, 2007, R.C. 149.43(C) provided that an aggrieved party “may”
commence an action for a decree that, among other things, “awards reasonable attorney’s

fees to the person that instituted the mandamus action.” In the past, this Coutt has

construed that provision as pesmitting an award of fees in a mandamus action only when the
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relator’s actioﬁ ptoduced a “public benefit” and the respondent’s failure to produce was
unjustified or unreasonable.” |

Fiffective September 29, 2007, however, R.C. 149.43 has been amended by 2006 HB
9. As amended, R.C. 149.43(C) continues to provide for an award of “a reasonable attorney’s
fee” in mandamus actions. R.C. 149.43(C)(1). Contraty to this Court’s prior interpretations,
the amended statute designates such an award as remedial, rather than punitive. R.C.
149.43(C)(2)(c). Futther, the amended statute regudres such an award if the public office failed
to respond, eithér affirmatively or negatively, to a records request within a reasonable time
after the request was made, ot if the office promised to give access within a specified time
but failed to do so. R.C. 149.43(C)(2)(b). At the same time, the amended statute also permits
the court to reduce the amount of the award (or to forego an award entirely) if a “well-
informed” public office would have believed that its acts wete lawful and consonant with the
policies undetlying the Act and its exemptions. R.C. 149.43(C)(2)(c)-

'The amendment raises the obvious question whether the pre-amendment or post-
amendment version of R.C. 149.43(C) applies to cases such as the present onc that are
pending on the amendment’s effective date. The Court need not address the question,
Howeve.r, since it is clear that under either version, Relator is entitled to an award of its
reasonable attorney fees.

Under eithet version, of coutse, this Court’s settled precedents establish that

Respondent’s belated production of some documents (as described under Proposition of
3 P P

X See, 0,8, State exc rel, Gannett Satelfite Info. Network v, Shirey, 78 Ohio St.3d 400, 404,
1997-Chio-206.
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Law no. 2, supra) cannot obviate its liability for attorney fees, even though the production has
mooted a part of Relatot’s prayer fo-r a writ of mandamus. See Staze ex rel. Pennington v. Gundler,
75 Ohio St.3d 171, syllabus, 1996-Ohio-161 (ovetruling Siate ex rel The Toledo Blade Co. v.
Northwood (1991), 58 Ohio St. 3d 213; the Court noted “the proclivity of some custodians of
public records to force the filing of a2 mandamus action by 2 citizen to gain access to records
that are obviously public” and the injustice of denying relator’s an award of attorney fees in
such circumstances).

If the pré—amendmentvcrsion of the statute applies in this action, there can be no
doubt that Relator’s prevailing in this action has produced a substantial public benefit, and
that Respondent’s failure to produce the requested records was unjustified and unteasonable.
Indeed, as to the deleted e-mails, Respondent’s conduct was not merely unreasonable: it was
positively and undeniably unlawful.

Specifically, as described above, a wtit in this case commanding Respondent to take
steps to recover the unlawfully destroyed e-mails is likely to produce a significant
documentary record directly matetial to the question whether Respondent’s decisions
regarding the Seneca County Courthouse wese reached in accordance with the Meetings Act.
If, as is likely, the records demonstrate a failure to comply with the Meetings Act, the public
exposure of such lawlessness will undoubtedly benefit the public. And if the records instead
demonstrate that the decisions were reached in conformity with the Meetings Act, the
records will help to reduce currently existing public doubts about Respondent’s compliance

with legal requitements.
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Moreover, quite apatt from considerations involving the Meetings Act, the very
exposure of Respondent’s lawless fﬁme to adhere to legal requirements regarding the
presetvation of public records will itself constitute a benefit to the public. Such exposure
obviously creates an incentive — highly beneficial to the public — for any office to conform its
requitements to the law. And the incentive, with its corresponding public benefit, will be all
the greater if this Coutt’s dectee includes, as it should, provisions commanding future
compliance with the Act.

At the satﬁe time, Respondent cannot suggest that its behavior was reasonable or
justified. ‘The destruction of the deleted e-mails violated the county’s own records-retention
schedule, as well as the Revised Code provisions governing records retention and disposal.
Similatly, Respondent’s falure to produce more than 700 pages of non-deleted e-mails was
not the product of a considered judgment or even “legitimate questions” ab_oﬁt the status of
those tecords.” It was, rathet, the result of a failure to take setiously the statutory obligation
to maintain recotds in a fashion that facilitates theit identification and production in response
to public-records requests.

Under the pre-amendment version of R.C. 149.43(C), in short, an award of attorney
fees 1s not metcly pemﬁssibié: it is fully warranted. The same conclusion follows if the fee-
award question is governed by the post-amendment version of the statute.

T'o the extent that the post-amendment version continues to permit, rather than
requite, an awatd in some cases, it may be taken as preserving to some degree the standards

established by this Coutt under the pre-amendment text. To that extent, then, an award to

2 Compare State ex rel Penmington v. Gundler, supra, 75 Ohio St. 3d at 174,
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Relator is obviously proper in terms of this Court’s public-benefit and unreasonable-grounds
tests. |

The amended version plainly does not, however, simply codify this Coutt’s prior
decisions on the subject. Certainly, the express declaration that a fee award should be treated
as remedial, rather than punitive, suggests little if any reason to insist on the creation of a
public benefit as a condition precedent to such an award. A similar conclusion is implied by
the mandatory character of the award whenever an office fails to respond to a records request
within a teasonable titne, again without regard to any supposed public benefit independent of
compelling compliance with the law. And the amendment’s codification of specific rules
permitting reduction of an award only when a “well-informed” public office would have
thought i-ts conduct lawful likewise suggests not only the immateriality of a public-benefit
test, but also the limited significance of the public office’s actual justifications. Unless those
justifications would have persuaded a “well-informed” office that it need not comply with a
records request, they do not wartant a reduction in the amnount of fees awarded.

Applying those principles to this case, it is clear ﬂlat Respondent’s behavior here fails
to meet the amended statute’s criteria for avoiding a fee award. Respondent has #o cognizable
justification , either for its lawless destruction of the deleted e-mails or for its complete
failute to permit timely access to the e-mails that were not deleted. No “well-informed”
public office would have thought that it was complying with the law by destroying
documents in violation of the law. No “well-informed” public office would have thought
that it had mainrained records in a manner facilitating production when it had completely

failed to produce more than 700 pages of records for no other reason than “an oversight.”
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Under cither version of R.C. 149.43(C), then, Relator is entitled to an award of its
teasonable attorney’s fees expended in pursuit of this action. This Coutt’s final decree must

include such an award.
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CONCLUSION
For the foregoing reasons, t‘tﬁs Court must issue a writ of mandamus commanding
Respondent to take the steps necessaty to recover the unlawfully deleted e-mail records, to
repott to this Court regarding the steps Respondent has taken and their efﬁcac%, to promptly
produce for inspection and copying in the futute any requested e-mails that constitute public

records, and to pay Relator’s costs including a reasonable attorney’s fee.

Tk A /g%z\

Fritz Byers400233%

824 Spitzer Building

Toledo, Ohio 43604
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APPENDIX: Texts of Cited Statutes
121.22 Public meetings - exceptions.

(A) This section shall be liberally construed to requite public officials to take official action and to
conduct zall deliberations upon official business only in open meetings unless the subject matter is

specifically excepted by law.
(B) As used in this sectiorn:
(13 “Public body” means any of the following:

(a) Any board, commission, committee, council, ot similar decision-making body of a state agency,
institution, or authority, and any legislative authority or board, commission, committee, council,
agency, authority, or similar decision-making body of any county, township, municipal corporation,
school district, or other political subdivision or local public institution;

(b) Any committee ot subcommittee of a body described in division (B)(1)(a) of this section;

(c) A court of jurisdiction of 2 sanitary district organized wholly for the purpose of providing a water
supply for domestic, municipal, and public use when meeting for the purpose of the appointment,
removal, ot reappointment of a member of the board of directors of such a district pursuant to
section 6115.10 of the Revised Code, if applicable, or for any other matter related to such a district
other than Litigation involving the district. As used in division (B)(1)(c) of this section, “court of
jutisdiction” has the same meaning as “court” in section 6115.01 of the Revised Code,

(2) “Meeting” means any prearranged discussion of the public business of the public body by a
majority of its members.

(3) “Regulated individual” means either of the following:

() A student in a state or local public educational institution;

(b) A person who is, voluntarily ot involuntarily, an intnate, patient, or resident of a state oz local
institution because of criminal behavior, mental illness or retardation, disease, disability, age, or other
condition requiring custodial care.

(4) “Public office” has the same meaning as in section 149.011 of the Revised Cede.

(C) All meetings of any public body are declared to be public meetings open to the public at all
times. A member of a public body shall be present in person at a meeting open to the public to be
considered present or to vote at the meeting and for purposes of determining whether a quorum is
present at the mecting.

‘['he minutes of a regular or special meeting of any public body shall be promptly prepared, filed, and
maintained and shall be open to public inspection. The minutes need only reflect the general subject

matter of discussions in executive sessions avuthorized under division (G} or (J) of this section.
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(1) 'This section does not apply to any of the following:
(1) A grand jury;

(2) An audit conference conducted by the auditor of state or independent certified public
accountants with officials of the public office that is the subject of the audit;

(3) The adult parole authority when its hearings are conducted at a correctional institution for the
sole putpose of interviewing inmates to determine parole or pardon;

(4) The organized crime investigations commission established under section 177.01 of the Revised
Code;

(5) Meetings of a child fatality review boatd established under section 307.621 of the Revised Code
and meetings conducted pursuant to sections 5153.171 to 5153.173 of the Revised Code;

(6) The state medical boatd when determining whether to suspend a certificate without a prior
hearing putsuant to division (G) of either section 4730.25 or 4731.22 of the Revised Cods;

(7) The board of nursing when determining whether to suspend a license or certificate without a
prior hearing pursuant to division (B} of section 4723.281 of the Revised Code;

(8) The state board of pharmacy when determining whether to suspend a license without a prior
hearing pursuant to division (D) of section 4729.16 of the Revised Code;

(9) The state chiropractic board when determining whether to suspend a license without a hearing
putsuant to section 4734.37 of the Revised Code.

(10) The executive committee of the emergency response commission when determining whether to
issue an enforcement order ot request that a civil action, civil penalty action, or criminal action be
brought to enforce Chapter 3750. of the Revised Code.

(F) The controlling board, the development financing advisory council, the industrial technology
and enterprise advisory council, the tax credit authority, or the minority development financing
advisory board, when meeting to consider granting assistance pursuant to Chapter 122, or 166, of
the Revised Code, in order to protect the interest of the applicant or the possible investment of
public funds, by unanimous vote of all boatd, council, or authotity members present, may close the
meeting during consideration of the following information confidentially received by the authority,
council, or board from the applicant:

(1) Marketing plans;

(2) Specific business strategy,

(3) Production techniques and trade secrets;

(4) Financial projections;
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(5) Personal financial statements of the applicant or membets of the applicant’s immediate family,
including, but not limited to, tax records or othet similar information not open to public inspection,

The vote by the authority, council, or board to accept ot reject the application, as well as all
proceedings of the authority, council, or boatd not subject to this division, shall be open to the
public and governed by this section.

(F) Every public body, by rule, shall establish a reasonable method whereby any person may
determine the time and place of all regularly scheduled meetings and the time, place, and purpose of
all special meetings. A public body shall not hold a special meeting unless it gives at least twenty-four
hours’ advance notice to the news media that have requested notification, except in the event of an
emergency requiring immediate official action. In the event of an emergency, the member or
members calling the meeting shall notify the news media that have requested notification
immediately of the time, place, and purpose of the meeting.

The rule shall provide that any petson, upon tequest and payment of a reasonable fee, may obtain
reasonable advance notification of all meetings at which any specific type of public business is to be
discussed. Provisions for advance notification may include, but are not limited to, mailing the agenda
of meetings to all subscribers on a mailing list or mailing notices in self-addressed, stamped
envelopes provided by the person.

(G) Except as provided in division (J) of this section, the members of a public body may hold an
executive session only after a majority of 2 quorum of the public body determines, by a roll call vote,
to hold an executive session and only at a regular ot special meeting for the sole purpose of the
consideration of any of the following matters:

(1) To consider the appointment, employment, dismissal, discipline, promotion, demotion, or
compensation of a public employee or official, or the investigation of charges or complaints against
a public employee, official, licensee, or regulated individual, unless the public employee, official,
licensee, or regulated individual requests a public heating, Except as otherwise provided by law, o
public body shall hold an executive session for the discipline of an elected official for conduct
related to the performance of the elected official’s official duties or for the elected official’s removal
from office. If a public body holds an executive session pursuant to division (G)(1) of this section,
the motion and vote to hold that executive session shall state which one or more of the approved
purposes listed in division (G)(1) of this section are the purposes for which the executive session is
to be held, but need not include the name of any person to be considered at the meeting.

(2) To considet the purchase of propetty for public purposes, or for the sale of property at
competitive bidding, if premature disclosute of information would give an unfair competitive ox
bargaining advantage to a petson whose personal, private interest is adverse to the general public
interest. No member of a public body shall use division (G)(2) of this section as a subterfuge for
providing covert information to prospective buyers or sellers. A purchase or sale of public property
is void if the seller or buyer of the public propetty has received covert information from a member
of a public body that has not been disclosed to the general public in sufficient time for other
prospective buyers and sellers to prepare and submit offers.
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Tf the minutes of the public body show that all mectings and deliberations of the public body have
been conducted in compliance with this section, any instrument executed by the public body
purporting to convey, lease, or otherwise dispose of any right, title, or interest in any public propetty
shall be conclusively presumed to have been executed in compliance with this section insofar as title
or other interest of any bona fide purchasets, lessees, or transferees of the property is concetned.

(3) Conferences with an attorney for the public body concerning disputes involving the public body
that ate the subject of pending or imminent court action;

(4) Preparing for, conducting, ot reviewing negotiations or bargaining sessions with public
employees concerning their compensation or othet terms and conditions of theit employment;

(5) Matters requited to be kept confidential by federal law or regulations ot state statutes;

(6) Details relative to the secutity arrangements and emergency response protocols for a public body
or a public office, if disclosure of the matters discussed could reasonably be expected to jeopardize
the security of the public body ot public office;

(7) In the case of a county hospital operated putsuant to Chapter 339. of the Revised Code ot a
municipal hospital operated pursuant to Chapter 749. of the Revised Code, to consider trade secrets,
as defined in section 1333.61 of the Revised Code.

If a public body holds an executive session to consider any of the matters listed in divisions (G}(2)
to (7} of this section, the motion and vote to hold that executive session shall state which one or
more of the approved matters listed in those divistons ate to be considered at the executive session.

A public body specified in division (B)(1){(c) of this section shall not hold an executive session when
meeting for the purposes specified in that division.

(LT) A resolution, rule, or formal action of any kind is invalid unless adopted in an open meeting of
the public body. A resolution, rule, or formal action adopted in an open meeting that results from
dcliberations in a meeting not open to the public is invalid unless the deliberations were fot a
purpose specifically authozized in division (G} or (]) of this section and conducted at an executive
session held in compliance with this section. A resolution, rule, or formal action adopted in an open
meeting is invalid if the public body that adopted the resolution, rule, or formal action violated
division (F) of this section.

(1)(1) Any person may bring an action to cnforce this section. An action under division (I(1) of this
section shall be brought within two yeats after the date of the alleged violation or threatened
violation. Upon proof of a violation or threatened violation of this section in an action brought by
any persorn, the court of common pleas shall issue an injunction to compel the members of the
public body to comply with its provisions.

(2)(a) If the court of common pleas issues an injunction pursuant to division (I)(1) of this section,
the coust shall order the public body that it enjoins to pay a civil forfeiture of five hundred dollars to
the party that sought the injunction and shall award to that party all court costs and, subject to
reduction as described in division (T)(2) of this section, reasonable attorney’s fees. The court, in its
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discretion, may teduce an award of attorney’s fees to the party that sought the injunction or not
award attorney’s fees to that party if the court determines both of the following:

() That, based on the otdinary application of statutory law and case law as it existed at the time of
violation or threatened violation that was the basis of the injunction, a well-informed public body
reasonably would believe that the public body was not violating or threatening to violate this section;
(i) That a well-informed public body reasonably would believe that the conduct or threatened
conduct that was the basis of the injunction would serve the public policy that underlies the
authority that is asserted as petinitting that conduct or threatened conduct.

(b) If the court of common pleas does not issue an injunction pursuant to division ([)(1} of this
section and the coutt determines at that time that the bringing of the action was frivolous conduct,
as defined in division (A) of section 2323.51 of the Revised Code, the court shall award ta the public
body all court costs and reasonable attorney’s fees, as determined by the court.

(3) Irreparable harm and prejudice to the party that sought the injunction shall be conclusively and
irrebuttably presumed upon proof of a violation or threatened violation of this section.

(4) A membet of a public body who knowingly violates an injunction issued pursuant to division
(I)(1) of this section may be femoved from office by an action brought in the court of common
pleas for that putpose by the prosecuting attorney or the attorney general.

(N(1) Pursuant to division (C) of section 5901.09 of the Revised Code, a veterans service
commission shall hold an executive session for one or more of the following purposes unless an
applicant requests a public hearing:

(a) Interviewing an applicant for financial assistance under sections 5901.01 to 5901.15 of the
Revised Code;

(b) Discussing applications, statements, and other documents described in division (B) of section
5901.09 of the Revised Code;

(c) Reviewing matters relating to an applicant’s request for financial assistance under sections
5901.01 to 5901.15 of the Revised Code.

(2) A veterans service commission shall not exclude an applicant for, recipient of, or former
recipient of financial assistance under sections 5901.01 to 5901.15 of the Revised Code, and shall
not exclude representatives selected by the applicant, recipient, or former recipient, from 2 meeting
that the commission conducts as an executive session that pertains to the applicant’s, recipient’s, ot
former recipient’s application for financial assistance.

(3) A veterans service commission shall vote on the grant or denial of financial assistance under
sections 5901.01 to 5901.15 of the Revised Code only in an open meeting of the commission. The
minutes of the meeting shall indicate the name, addsess, and occupation of the applicant, whether
the assistance was pranted ot denied, the amount of the assistance if assistance is granted, and the
votes for and against the granting of assistance.
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149.351 Prohibiting destruction ot damage of records. .

(A) All records are the property of the public office concerned and shall not be removed, destroyed,
mutilated, transferred, or otherwise damaged ot disposed of, in whole or in part, except as provided
by law or under the rules adopted by the records commissions provided for under sections 149.38 to
149.42 of the Revised Code or under the records programs established by the boards of trustees of
state-supported institutions of higher education under section 149.33 of the Revised Code. Such
records shall be delivered by outgoing officials and employees to their successors and shall not be
otherwise removed, transferred, or destroyed unlawfully.

(B) Any person who is aggrieved by the removal, destruction, mutilation, or transfer of, or by other
damage to or disposition of a record in violation of division (A) of this section, ot by threat of such
removal, destruction, mutilation, transfer, or other damage to or disposition of such a record, may
commence either ot both of the following in the coutt of common pleas of the county in which
division (A) of this section allegedly was violated or is threatened to be violated:

(1) A civil action for injunctive relief to compel compliance with division (A) of this section, and to
obtain an award of the reasonable attorney’s fees incurred by the person in the civil action;

(2) A civil action to recovet a forfeiture in the amount of one thousand dollars for each violation,
and to obtain an award of the reasonable attorney’s fees incurred by the persor in the civil action.
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149.38 County records commission.
[ Text In effect prior to September 29, 2007.]

(A) There is hereby created in cach county a county records commission, composed of the president
of the board of county commissioners as chairperson, the prosecuting attorney, the auditor, the
recorder, and the clerk of the court of common pleas. The commission shall appoint a sectetaty,
who may or may not be a member of the commission and who shall serve at the pleasure of the
commission. The commission may employ an archivist to serve under its direction. The commission
shalt meet at least once evety six months, and upon call of the chairperson.

(B) The functions of the county records commission shall be to provide rules for retention and
disposal of records of the county and to review applications for one-time records disposal and
schedules of records retention and disposal submitted by county offices. Records may be disposed
of by the commission putsuant to the procedure outlined in this section, 'The commission , at any
time, may teview any schedule it has previously approved and, for good cause shown, may revise
that schedule, subject to division: (D) of this section.

(C) When the county records commission has approved county records for disposal, a copy of a list
of those records shall be sent to the auditor of state. If the auditor of state disapproves the action by
the commission in whole ot in part, the auditor of state shall so inform the commission within a
period of sixty days, and those recotds shall not be destroyed. Before public records are to be
disposed of, the commission shall inform the Ohio historical socicty and give the society the
opportunity for a period of sixty days to select for its custody such records as it considets to be of
continuing historical value. When the Ohio histotical society is so informed that public records ate
to be disposed of, the county tecords commission also shall notify the county historical society, and
any public or quasi-public institutions, agencies, or cotparations in the county that have provided
the commission with their name and address for these notification purposes, that the Ohio historical
society has been so informed and may select records of continuing historical value, including records
that may be distributed to any of the notified entities under section 149.31 of the Revised Code.

(1)) The rules of the county records commission shall include a rule that requires any receipts,
checks, vouchers, or other similar records pettaining to expenditures from the delinquent tax and
assessment collection fund created in section 321.261 of the Revised Code, from the real estate
assessment fund created in section 325.31 of the Revised Code, ot frotn amounts allocated for the
furtherance of justice to the county sheriff under section 325.071 of the Revised Code or to the
prosecuting attorney under section 325.12 of the Revised Code to be retained for at least four years.

(B) No person shall knowingly violate the rule adopted under division (D) of this section. Whoever
violates that rule is guilty of a misdemeanor of the first degree.
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149.38 County recosds commission.
[ Text in effect beginning September 29, 2007

(A) Thete is hereby created in each county a county records commission, composed of a membet of
the board of county commissionets as chairperson, the prosecuting attorney, the auditor, the
recorder, and the clerk of the court of common pleas. The commission shall appoint a secretary,
who may or may not be a member of the commission and who shall serve at the pleasure of the
commission. The commission may employ an archivist or records manager to serve undet its
direction. The commission shall meet at least once evety six months and upon call of the
chairperson.

(B) The functions of the county records commission shall be to provide rules for retention and
disposal of records of the county and to review applications for one-time disposal of obsolete .
records and schedules of records retention and disposifion submitted by county offices. The
commission may dispose of recozds pursuant to the procedure outlined in this section. The
commission, at any time, may review any schedule it has previously approved and, for good cause
shown, may revise that schedule, subject to division (D) of this section.

(C) When the county records commission has approved any county application for one-time
disposal of obsolete records or any schedule of records retention and disposition, the corntnission
shall send that application or schedule to the Ohio histotical society for its review. The Ohia
histotical society shall teview the application or schedule within a period of not more than sixty days
after its receipt of it. Upon completion of its review, the Ohio historical society shall forward the
application for one-time disposal of obsolete records ot the schedule of records retention and
disposition to the auditor of state for the auditor’s approval or disapproval. The auditor shall
approve ot disapprove the application o schedule within a petiod of not more than sixty days after
receipt of it. Before public records are to be disposed of, the commission shall inform the Ohio
histotical society of the disposal through the submission of a certificate of records disposal and shall
give the society the opportunity for a petiod of fifteen business days to select for its custody those
records that it considers to be of continuing historical value. Upon the expiration of the
fifteen-business-day period, the county records commission also shall notify the public libraries,
county historical society, state universities, and other public ot quasi-public institutions, agencies, ot
cogporations in the county that have provided the commission with their name and address for these
notification purposes, that the commission has informed the Ohio historical society of the records
disposal and that the notified entities, upon written agreement with the Ohio historical society
pursuant to section 149.31 of the Revised Code, may select records of continuing historical value,
including records that may be distributed to any of the notified entitics under section 149.31 of the
Revised Code.

(D) The rules of the county records commission shall include a rule that requires any receipts,
checks, vouchers, or other similar records pertaining to expenditures from the delinquent tax and
assessment collection fund created in section 321.261 of the Revised Code, from the real estate
assessment fand created in section 325.31 of the Revised Code, or from amounts allocated for the
furtherance of justice to the county sheriff under section 325.071 of the Revised Code ot to the
prosecuting attorney under section 325.12 of the Revised Code to be retained for at least four years.
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(E) No person shall knowingly violate the rule adopted under division (D) of this section. Whoever
violates that rule is guilty of a misdemeanor of the first degree.
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149.43 Availability of public records for inspection and copying.

[Text in effect prior to September 29, 2007

(A) As used in this section:

(1) “Public record” means records kept by any public office, including, but not limited to, state,
county, city, village, township, and school district units, and records pertaining to the delivery of
educational services by an alternative school in Ohio kept by a nonprofit or for profit entity

opetating such alternative school pursuant to section 3312.533 of the Revised Code. “Public record”
does not mean any of the following:

(a) Medical records;

(b) Records pertaining to probation and parole proceedings or to proceedings related to the
imposition of community control sanctions and post-release control sanctions;

(c) Records pertaining to actions under section 2151.85 and division (C) of section 2919.121 of the
Revised Code and to appeals of actions arising under those sections;

(@) Records pertaining to adoption proceedings, including the contents of an adoption file
maintained by the department of health under section 3705.12 of the Revised Code;

(€) Information in a record contained in the putative father registry established by section 3107.062
of the Revised Code, regardless of whether the information is held by the department of job and
family services or, pursuant to section 3111.69 of the Revised Code, the office of child support in
the department or a child support enforcement agency; :

{f) Records listed in division (A) of section 3107.42 of the Revised Code or specified in division (A)
of sectior: 3107.52 of the Revised Code;

(g) Trial preparation records;
() Confidential law enforcement investigatory records;

(i) Records containing information that is confidential under section 2710.03 or 4112.05 of the
Revised Code;

(j) DNA recotds stored in the DNA database putsuant to section 109.573 of the Revised Code;

(k) Inmate records released by the department of rehabilitation and correction to the depattment of
youth services ot a court of record pursuant to division (E) of section 5120.21 of the Revised Code;

(i) Records maintained by the department of youth services pertaining to children in its custody

released by the department of youth services to the department of rehabilitation and correction
putrsuant to section 5139.05 of the Revised Code;
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(tm) Intellectual property records;
(n) Donor profile records;

(o) Records maintained by the department of job and family services pursuant to section 3121.894
of the Revised Code;

(p) Peace officer, parole officer, prosecuting attorney, assistant prosecuting attorney, correctional
employee, youth services employce, fircfighter, or EMT residential and familial information;

(q) In the case of a county hospital opetated pursuant to Chapter 339. of the Revised Code or a
municipal hospital operated putsuant to Chapter 749. of the Revised Code, information that
constitutes a trade secret, as defined in section 1333.61 of the Revised Code;

() Information pertaining to the recreational activities of a person under the age of eighteen;

(s) Records provided to, statements made by review board members during meetings of, and all
wortk products of 2 child fatality review board acting under sections 307.621 to 307.629 of the
Revised Code, other than the report prepared pursuant to section 307.626 of the Revised Code;

{t) Records provided to and statements made by the executive director of a public children services
agency ot a prosecuting attorney acting pursuant to section 5153.171 of the Revised Code other than
the information released under that section;

{u) Test materials, examinations, or evaluation tools used in an examination for licensure as a nursing
home administrator that the board of examiners of nursing home administrators administers under
section 4751.04 of the Revised Code ot contracts under that section with a private or government
entity to administer;

(v) Recotds the release of which is prohibited by state or fedetal law;

(w) Proprietary information of or relating to any person that is submitted to or compiled by the
Ohio venture capital authotity created under section 150.01 of the Revised Code;

(x) Information reported and evaluations conducted pursuant to section 3701.072 of the Revised
Code;

(7} Financial statements and data any person submits for any purpose to the Ohio housing finance
agency or the controlling board in connection with applying for, receiving, or accounting for
financial assistance from the agency, and information that identifies any individual who benefits
directly or inditectly from financial assistance from the agency.

(2) “Confidentizl law enforcement investigatory record” means any record that pertains to a law
enforcement matter of a criminal, quasi-ctiminal, civil, or administrative natuze, but only to the
extent that the relcase of the record would create a high probability of disclosure of any of the
following:
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{a) The identity of a suspect who has not been charged with the offense to which the record
pertains, or of an information source or witness to whom confidentiality has been reasonably
promised;

(b) Information provided by an information source ot witness to whom confidentiality has been
reasonably promised, which information would reasonably tend to disclose the source’s or witness’s
_identity,

{¢) Specific confidential invesiigatmy techniques ot procedures or specific investigatory work
product;

(d) Information that would endanger the life or physical safety of law enforcement personnel, a
crime victim, a witness, ot a confidential information source.

(3) “Medical record” means any document or combination of documents, except births, deaths, and
the fact of admission to or discharge from a hospital, that pertains to the medical history, diagnosis,
prognosis, or medical condition of a patient and that is generated and maintained in the process of
medical treatment. '

(4 “Trial preparation record” means any record that contains information that is specifically
compiled in reasonable anticipation of, ot in defense of, a civil or criminal action or proceeding,
including the independent thought processes and personal trial preparation of an attorney.

(5) “Intellectual property record” means a record, other than a financial or administrative record,

that is produced ot collected by or for faculty ot staff of a state institution of higher learning in the

conduct of or as a result of study or research on an educational, commercial, scientific, artistic,

technical, or scholarly issue, regardless of whether the study or research was sponsored by the

institution alone ot in conjuncton with a governmental body or private concern, and that has not
“been publicly released, published, or patented.

(6) “Donor profile record” means all records about donots or potential donors to a public
institution of higher education except the names and reported addresses of the actual donors and the
date, amount, and conditions of the actual donation.

(7) “Peace officer, patole officer; prosecuting attorney, assistant prosecuting attorney, cotrectional

employee, youth setvices employee, firefighter, or EMT residential and familial information™ means
any information that discloses any of the foliowing about a peace officer, parole officer, prosccuting
attorney, assistant prosecuting attorney, cortectional employee, youth services employee, firefighter,

ot EMT:

(a) The address of the actual personal residence of a peace officer, parole officer, assistant
prosecuting attorney, correctional employee, youth setvices employee, firefighter, or EM'T, except
for the state ot political subdivision in which the peace officer, parole officer, assistant prosecuting

attorney, correctional employee, youth services employee, firefighter, or EMT resides;

(b) Information compiled from referral to or participation in an employee assistance program;
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(c) The social security namber, the residentia! telephone number, any bank account, debit card,
charge card, or credit card number, or the emergency telephone number of, or any medical
information pertaining to, a peace officer, parole officer, prosecuting attorney, assistant prosecuting
attorney, correctional employee, youth services employee, firefighter, or EMT;

(d) The name of any benefidary of employment benefits, including, but not limited to, life insurance
benefits, provided to a peace officet, parole officer, prosecuting attorney, assistant prosecuting
attorney, correctional employee, youth services employee, firefighter, or EMT by the peace officet’s,
parole officet’s, prosecuting attorney’s, assistant prosecuting attorney’s, correctional employee’s,
youth services employee’s, firefighter’s, or EMT’s employer;

(¢) The identity and amount of any charitable or employment benefit deduction made by the peace
officer’s, patole officet’s, prosecuting attorney’s, assistant prosecuting attorney’s, correctional
employee’s, youth services employee’s, firefighter’s, or EMT’s employer from the peace officet’s,
parole officer’s, prosecuting attorney’s, assistant prosecuting attorney’s, correctional employee’s,
youth setvices employee’s, firefighter’s, or EM1”s compensation unless the amount of the deduction
is required by state or federal law,

() The name, the residential address, the name of the employer, the address of the employer, the
social security number, the tesidential telephone number, any bank account, debit card, charge card,
or credit card mumber, or the emetrgency telephone number of the spouse, a former spouse, or any
child of a peace officer, patole officer, prosecuting attorney, assistant prosecuting attorney,
cotrectional employee, youth setvices employee, firefighter, or EMT;

(2) A photograph of a peace officer who holds a position or has an assignment that may include
undercover or plain clothes positions ot assignments as determined by the peace officet’s appointing

authority. :

As used in divisions (A)(7) and (B)(5) of this section, “peace officer” has the same meaning as in
section 109.71 of the Revised Code and also includes the superintendent and troopets of the state
highway patrol; it does not include the shetiff of a county or a supervisory employee who, in the
absence of the sheriff, is authorized to stand in for, exetcise the authority of, and perform the duties
of the sheriff.

As used in divisions (A)(7) and (B)(5) of this section, “cortectional employee” means any employee
of the department of rehabilitation and correction who in the course of petforming the employee’s
job duties has or has had contact with inmates and persons under supetvision.

As used in divisions (A)(7) and (B}(5) of this section, “youth services employee” means any
employee of the department of youth setrvices who in the course of performing the employee’s job
duties has or has had contact with children committed to the custody of the department of youth

services.
Asused in divisions (A)(7) and (B)(5) of this section, “firefighter” means any regular, paid or

volunteer, member of a lawfully constituted fire depattment of 2 municipal corporation, township,
fire district, or village.
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As used in divisions (A){7) and (B)(5) of this section, “EMT” means EM1's-basic, EMTs-1, and
patamedics that provide emergency medical services for a public emergency medical service
organization. “Emergency medical service otganization,” “EMT-basic,” “EMT-L” and “paramedic”
have the same meanings as in section 4765.01 of the Revised Code.

(8) “Information pertaining to the recreational activities of 4 person under the age of eighteen”
means information that is kept in the ordinary coutse of business by a public office, that pertains to
the recreational activities of a person under the age of eighteen years, and that discloses any of the
following:

(a) The address or telephone number of a person under the age of eighteen or the address or
telephone number of that person’s parent, guardian, custodian, or emetgency contact person;

(b} The socizl security number, birth date, or photogtaphic image of a person under the age of
eighteen,

(c) Any medical record, history, ot information pertaining to a person under the age of eighteen;

(d) Any additional information sought or required about a person under the age of eighteen for the
putpose of allowing that person to participate in any recreational activity conducted or sponsored by
a public office or to use or obtain admission privileges to any recreational facility owned or operated
by a public office.

(9) “Community control sanction™ has the same meaning as in section 2929.01 of the Revised Code.

(10) “Post-release control sanction” has the same meaning as in section 2967.01 of the Revised
Code. '

(B)(1) Subject to division (B)(4) of this section, all public records shall be promptly prepared and
made available for inspection to any petson at all reasonable times during regular business hours.

" Subject to division (B)(4) of this section, upon request, a public office or person responsible for
public records shall make copies available at cost, within a reasonable period of time. In ordet to
facilitate broader access to public recotds, public offices shall maintain public records in a manner
that they can be made available for inspection in accordance with this division.

(2) If any person chooses to obtain a copy of a public record in accordance with division (B)(1) of
this section, the public office ot person responsible for the public record shall permit that person to
choose to have the public record duplicated upon paper, upon the same medium upon which the
public office or person responsible for the public record keeps it, or upon any other medium upon
which the public office ot petson tresponsible for the pubtlic record determines that it reasonably can
be duplicated as an integral part of the normal operations of the public office or person responsible
for the public record. When the person secking the copy makes a choice under this division, the
public office ot person responsible for the public tecord shall provide 2 copy of it in accordance
with the choice made by the person seeking the copy.

(3) Upon a request made in accordance with division (B)(1) of this section, a public office or petson
responsible for public records shall transmit a copy of a public record to any person by United States
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mail within a reasonable period of time after receiving the request for the copy. The public office or
person responsible for the public record may require the person making the request to pay in
advance the cost of postage and other supplies used in the mailing.

Any public office may adopt a policy and procedures that it will follow in transmitting, within a
reasonable petiod of time aftet receiving a request, copies of public records by United States mail
pursuant to this division. A public office that adopts z policy and procedures under this division
shall comply with them in performing its duties under this division.

In any policy and procedures adopted under this division, a public office may limit the number of
records requested by a person that the office will transmit by United States mail to ten per month,
unless the person certifies to the office in writing that the person does not intend to use or forward
the requested tecords, or the information contained in them, for commercial purposes. For purposes
of this division, ““commercial” shall be narrowly construed and does not include reporting or
gatheting news, reporting ot gathering information to assist citizen oversight or understanding of the
operation or activities of govetnment, or nonprofit educational research.

(4) A public office ot petson responsible for public records is not required to permit a person who is
incatcetated pursuant to a ctiminal conviction or a juvenile adjudication to inspect or to obtain a
copy of any public record concerning a criminal investigation or prosecution or concerning what
would be a ctiminal investigation or prosecution if the subject of the investigation or prosecution
wete an adult, unless the request to inspect or to obtain a copy of the record is for the purpose of
acquiting information that is subject to release as a public record under this section and the judge
who imposed the sentence ot made the adjudication with respect to the person, ot the judge’s
successot in office, finds that the information sought in the public record is necessary to support
what appears to be a justiciable claim of the person.

(5) Upon written request made and signed by a journalist on or after December 16, 1999, a public
office, or person tesponsible for public recotds, having custody of the records of the agency
employing a specified peace officer, parole officer, prosecuting attorney, assistant prosecuting
attorney, cortectional employee, youth services employee, firefighter, or EMT shall disclose to the
journalist the address of the actual personal residence of the peace officer, parole officer,
prosecuting attorney, assistant prosecuting attorney, correctional employee, youth services employee,
firefighter, or EMT and, if the peace officer’s, parole officer’s, prosecuting attorney’s, assistant
prosecuting attorney’s, cotrectional employee’s, youth services employee’s, firefighter’s, or EM17s
spouse, former spouse, ot child is employed by a public office, the name and address of the
employer of the peace officer’s, parole officer’s, prosccuting attorney’s, assistant prosecuting
attorney’s, correctional employee’s, youth setvices employee’s, firefighter’s, or EMT’s spouse,
former spouse, ot child. The request shall include the journalist’s name and title and the name and
address of the journalist’s employer and shall state that disclosure of the information sought would
be in the public interest.

As used in division (B)(5) of this section, “journalist” means a person engaged in, connected with, or
employed by any news medium, including a newspaper, magazine, press association, news agency, ot
wire service, a radio or television station, or a similar medium, for the purpose of gathering,
processing, transmitting, compiling, editing, or disseminating information for the general public.
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(C) Tf a person allegedly is aggrieved by the failure of a pubiic office to promptly prepare a public
record and to make it available to the person for inspection in accordance with division (B) of this
section, or if a person who has requested a copy of a public record allegedly is aggrieved by the
failure of a public office or the petson responsible for the public record to make a copy available to
the person allegedly aggtieved in accordance with division (B) of this section, the person allegedly
aggrieved may commence a mandamus action to obtain a judgment that orders the public office or
the person tesponsible for the public record to comply with division (B) of this section and that
awatds reasonable attorney’s fees to the person that instituted the mandamus action. The mandamus
action may be commenced in the court of common pleas of the county in which division (B) of this
section allegedly was not complied with, in the supreme court pursuant to its original jurisdiction
under Section 2 of Article TV, Ohio Constitution, or in the coutt of appeals for the appellate district
in which division {B) of this section allegedly was not complied with pursuant to its original
jurisdiction under Section 3 of Article IV, Ohio Constitution.

(D) Chapter 1347. of the Revised Code does not limit the provisions of this section.

(E)(1) The bureau of motor vehicles may adopt rules pursuant to Chapter 119. of the Revised Code
to reasonably limit the number of bulk commercial special extraction requests made by 2 person for
the same records or for updated records during a calendar year. The rules may include provisions for
charges to be made for bulk commescial special extraction requests for the actual cost of the bureau,
plus special extraction costs, plus ten per cent, The bureau may charge for expenses for redacting
information, the release of which is prohibited by law.

{2) As used in divisions (B)(3) and (E)(1) of this section:

(a) “Actual cost” means the cost of depleted supplies, records storage media costs, actual mailing
and alternative delivery costs, or other transmitting costs, and any direct equipment operating and
maintenance costs, including actual costs paid to private contractors for copying services.

(b) “Bulk commercial special extraction request” means a request for copies of a record for
information in a format other than the format already available, or information that cannot be
extracted without examination of all items in a records series, class of records, or data base by a
petson who intends to use or forward the copies for surveys, marketing, solicitation, or resale for
commercial purposes. “Bulk commercial special extraction request” does not include a request by a
person who gives assurance to the burcau that the person making the request does not intend to use
ot forward the requested copies for surveys, matketing, solicitation, or resale for commercial

purposes.

(¢) “Commercial” means profit-seeking production, buying, ot selling of any good, service, or other
product.

(d) “Special extraction costs” means the cost of the time spent by the lowest paid employee
competent to perform the task, the actual amount paid to outside private contractors employed by
the bureau, ot the actual cost incurred to create computer programs to make the special extraction,
“Spedial extraction costs” include any chatges paid to a public agency for computet ot tecords
services.
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(3) For purposes of divisions (E)(1) and (2) of this section, “commercial surveys, marketing,
solicitation, or resale” shall be narrowly construed and does not include reporting or gathering news,
reporting or gathering information to assist citizen ovetsight ot understanding of the operation ot
activities of government, or nonprofit educational research.
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149.43 Availability of public records for inspection and copying.

{Text in effect beginning September 29, 2007

(A) As used in this section:

(1) “Public record” means tecords kept by any public office, including, but not limited to, state,
county, city, village, township, and school district units, and records pertaining to the delivery of
educational services by an alternative school in Ohio kept by 2 nonprofit or for profit entity

operating such alternative school pursuant to section 3313.533 of the Revised Code. “Public record”
does not mean any of the following:

(2) Medical records;

(b} Records pertaining to probation and parole proceedings ot to proceedings related to the
imposition of community control sanctions and post-release control sanctions;

{c) Records pertaining to actions under section 2151.85 and division (C} of section 2919.121 of the
Revised Code and to appeals of actions arising under those sections;

(d) Records pertaining to adoption proceedings, including the contents of an adoption file
maintained by the department of health under section 3705.12 of the Revised Code;

{e) Information in a record contained in the putative father registry established by section 3107.062
of the Revised Code, regatdless of whethet the information is held by the department of job and
family services ot, pursuant to section 3111.69 of the Revised Code, the office of child suppott in

the department or a child support enforcement agency;

{f) Recotds listed in division (A) of section 3107.42 of the Revised Code or specified in division (A)
of section 3107.52 of the Revised Code;

{g) Ttial preparation records;
(h) Confidential law enforcement investigatory records,

(i) Records containing information that is confidential under section 2710.03 or 4112.05 of the
Revised Code;

() DNA records stored in the DNA database pursuant to section 109.573 of the Revised Code;

{Il5) Tnmate recotds released by the department of rehabilitation and correction to the department of
youth setvices or a court of record pursuant to division (F) of section 5120.21 of the Revised Code;

() Records maintained by the department of youth services pertaining to children in its custody

released by the department of youth setvices to the department of rehabilitation and cotrection
putsuant to section 5139.05 of the Revised Code;
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(m) Intellectual propetty records;
(n) Denor profile records;

(0) Records maintained by the department of job and family services pursuant to section 3121.894
of the Revised Code;

(p) Peace officer, parole officer, prosecuting attorney, assistant prosecuting attorney, correctional
employee, youth services employee, firefighter, or EMT residential and familial informarion;

(g) In the case of a county hospital operated pursuant to Chapter 339. of the Revised Code or a
municipal hospital operated pursuant to Chapter 749. of the Revised Code, information that
constitutes a trade secret, as defined in section 1333.61 of the Revised Code;

() Information pertaining to the tecreational activites of a person under the age of eighteen;

(s) Records provided to, statements made by review board members during meetings of, and all
work products of a child fatality review board acting under sections 307.621 to 307.629 of the
Revised Code, other than the report prepared putsuant to section 307.626 of the Revised Code;

(t) Records provided to and statements made by the executive director of a public children services
agency or a prosecuting attorney acting putsuant to section 5153.171 of the Revised Code other than
the information released under that section;

{u) Test matetials, examinations, ot evaluation tools used in an examination for licensure as a nursing
home administzator that the board of examiners of nursing home admintstrators administers under
section 4751.04 of the Revised Code or contracts under that section with a private or government
entity to administer; :

(v) Records the release of which is prohibited by state or federal law,

(w) Proprietary information of or relating to any person that is submitted to or compiled by the
Ohio venture capital authority created under secton 150.01 of the Revised Code;

{x) Information reported and evaluations conducted pursuant to section 3701.072 of the Revised
Code;

() Financial statements and data any person submits for any purpose to the Ohio housing finance
agency or the controlling board in connection with applying for, receiving, or accounting for
financial assistance from the agency, and information that identifies any individual who benefits
directly or indirectly from financial assistance from the agency.

(2) “Confidential law enforcement investigatory record” means any record that pertains to a law
enforcement matter of a criminal, quasi-criminal, civil, or administrative nature, but only to the
extent that the release of the record would create a high probability of disclosure of any of the
following:
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(2) The identity of a suspect who has not been chatged with the offense to which the record
pertains, or of an information source or witness to whom confidentiality has been reasonably
promised;

(b) Information provided by an information source or witness to whom confidentiality has been
reasonably promised, which information would reasonably tend to disclose the source’s ot witness’s
identity;

{¢) Specific confidential investgatory techniques or procedures ot specific investigatory work
product;

(d) Information that would endanger the life or physical safety of law enforcement personnel, a
crime victim, a witness, ot a confidential informaton soutce.

(3) “Medical record” means any document or combination of documents, except births, deaths, znd
the fact of admission to or discharge from a hospital, that pettains to the medical history, diagnosis,
prognosis, or medical condition of a patient and that is generated and maintained in the process of
medical treatment.

(4) “T'rial preparation recotd” means any record that contains information that is specifically
compiled in reasonable antcipation of, or in defense of, a civil or criminal action of proceeding,
including the independent thought processes and personal trial preparation of an attorney.

(5) “Intellectual property record” means a record, other than a financial or administrative tecord,
that is produced or collected by or for faculty ot staff of a state institution of higher learning in the
conduct of or as a result of study or research on an educational, commercial, scientific, artistic,
technical, or scholarly issue, regardless of whether the study or research was sponsored by the
institution alone ot in conjunction with a governmental body or private concetn, and that has not
been publicly released, published, or patented.

(6) “Donor profile record” means all records about donors or potential donors to a public
institution of higher education except the names and repotted addresses of the actual donors and the
date, amount, and conditions of the actual donation.

(7) “Peace officer, parole officer, prosecuting attorney, assistant prosecuting attotney, correctional
employee, youth services employee, firefighter, or EMT residential and familial information” means
any information that discloses any of the following about a peace officer, parole officer, prosecuting
attorney, assistant prosecuting attorney, cotrectional employee, youth services employee, firefighter,
or EMT:

(a) The address of the actual personal residence of a peace officer, parole officer, assistant
prosecuting attorney, correctional employee, youth services employee, firefighter, or EMT, except
for the state or political subdivision in which the peace officer, parole officer, assistant prosecuting

attorney, cotrectional employee, youth services employee, firefighter, or EMT resides;

(b) Information compiled from referral to or participation in an employee assistance program;
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(c) The social secutity number, the residential telephone number, any bank account, debhit card,
charge card, or credit card number, or the emergency telephone number of, ot any medical
information pertaining to, a peace officer, parole officer, prosecuting attorney, assistant prosecuting
attorney, correctional employee, youth services employee, firefighter, or EMT;

(d) The name of any beneficiary of employment benefits, including, but not limited to, kife insurance
benefits, provided to a peace officer, parole officez, prosecuting attotney, assistant prosecuting
attorney, correctional employee, youth setvices employee, firefighter, or EMT by the peace officer’s,
parole officer’s, prosecuting attorney’s, assistant prosecuting attorney’s, cotrectional employee s,
youth services employee’s, firefighter’s, or EMT’s employer;

(&) The identity and amount of any charitable or employment benefit deduction made by the peace
officer’s, parole officer’s, prosecuting attorney’s, assistant prosecuting attotney’s, cotrectional
employee’s, youth services employee’s, firefighter’s, or EM”s employer from the peace officer’s,
parole officer’s, prosecuting attorney’s, assistant prosecuting attorney’s, correctional employee’s,
youth services employee’s, firefighter’s, or EMT’s compensation unless the amount of the deduction
is tequited by state or federal law;

(f) The name, the residential address, the name of the employer, the address of the employer, the
social security number, the residential telephone number, any bank account, debit card, charge card,
ot credit card number, or the emetgency telephone number of the spouse, a former spouse, or any

child of a peace officer, parole officer, prosecuting attorney, assistant prosecuting attorney,
correctional employee, youth services employee, firefighter, or EMT;

{g) A photograph of a peace officer who holds a position or has an assignment that may include
undercover or plain clothes positions or assignments as determined by the peace officet’s appointing
authority.

As used in divisions (A)(7) and (B)(9) of this section, “peace officer’” has the same meaning as in
section 109.71 of the Revised Code and also includes the superintendent and troopets of the state
highway patrol; it does not include the sheriff of a county or a supervisory employee who, in the
absenice of the sheriff, is authorized to stand in for, exercise the authotity of, and perform the duties
of the sheriff,

As used in divisions (A)(7) and (B)(5) of this section, “cottectional employee” means any employee
of the department of rehabilitation and correction who in the course of performing the employee’s
job duties has or has had contact with inmates and persons under supetvision.

As used in divisions (A)(7} and (B)(5) of this section, “youth scrvices employee” means any
employee of the department of youth services who in the course of performing the employee’s job
duties has or has had contact with children committed to the custody of the department of youth

services.

As used in divisions (A)(7) and (B)(9) of this section, “firefighter” means any regular, paid or
volunteer, member of a lawfully constituted fire department of a municipal corporation, township,
fire district, or village.
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As used in divisions (A}7) and (B)(9) of this section, “EMT” means EMTs-basic, EMTs-1, and
paramedics that provide emergency medical services for a pﬁb]ic emetgency medical service
organization. “Emergency medical setvice organization,” “EMT-basic,” “EMT-L” and “paramedic”
have the same meanings as in section 4765.01 of the Revised Code.

(8) “Information pertaining to the recreational activities of a person under the age of eighteen”
means information that is kept in the ordinaty coutse of business by a public office, that pertains to
the recreational activities of a person under the age of eighteen years, and that discloses any of the
following:

(a) The address ot telephone number of a person under the age of eighteen or the address ot
telephone numbet of that person’s parent, guardian, custodian, or emergency contact person;

(b} T'he social security number, birth date, or photogtaphic image of a person under the age of
eighteen;

(c) Any medical record, history, or information pertaining to a person under the age of eighteen;

(d) Any additional information sought or requited about a person under the age of eighteen for the
purpose of allowing that person to participate in any recreational activity conducted or sponsoted by
a public office or to use or obtain admission privileges to any recreational facility owned or operated
by a public office.

(9) “Community control sanction” has the same meaning as in section 2929.01 of the Revised Code.

(10) “Post-release control sanction” has the same meaning as in section 2967.01 of the Revised
Code.

(11) “Redaction” means obscuring ot deleting any information that is exempt from the duty to
permit public inspection or copying from an item that otherwise meets the definition of 2 “tecord”
in section 149.011 of the Revised Code.

(12) “Designee” and “elected official” have the same meanings as in section 109.43 of the Revised
Code.

(B)(1) Upon request and subject to division (B){8) of this section, all public records responsive to the
request shall be promptly prepared and made available for inspection to any petson at all reasonable
times duting regular business hours. Subject to division (B)(8) of this section, upon request, a public
office ot person responsible for public tecords shall make copies of the requested public record
available at cost and within a reasonable period of time. If a public record contains information that
is exempt from the duly to permit public inspection or to copy the public record, the public office
or the person responsible for the public record shall make available all of the information within the
public record that is not exempt. When making that public record available for public inspection or
copying that public record, the public office or the person responsible for the public record shall
notify the requester of any redaction or make the redaction plainly visible. A redaction shall be
deemed a denial of a request to inspect or copy the redacted information, except if federal or state
law authorizes or requites a public office to make the redaction.
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(2) To facilitate broader access to public records, a public office ot the person responsible for public
records shall organize and maintain public records in 2 manner that they can be made available for
inspection or copying in accordance with division {B) of this section. A public office also shall have
available a copy of its current records retention schedule at a location readily available to the public.
If a requester makes an ambiguous ot ovetly broad request or has difficulty in making a request for
copies or inspection of public records under this section such that the public office ot the person
responsible for the requested public record cannot reasonably identify what public records ate being
requested, the public office or the person responsible for the requested public record may deny the
request but shall provide the requester with an opportunity to revise the request by informing the
requester of the manner in which records are maintained by the public office and accessed in the
ordinary coutse of the public office’s or person’s duties.

(3) If a request is ultimately denied, in part or in whole, the public office or the person tesponsible
for the requested public record shall provide the requester with an explanation, including legal
authority, setting forth why the request was denied. If the initial request was provided in writing, the
explanation also shall be provided to the requester in writing, The explanation shall not preclude the
public office or the person tesponsible for the requested public record from relying upon additional
reasons or legal authotity in defending an action commenced under division (C} of this section.

(4) Unless specifically required or authorized by state ot federal law or in accordance with division
(B) of this section, no public office or person responsible for public records may limit or condition
the availability of public records by requiring disclosute of the requester’s identity or the intended
use of the requested public record. Any tequirement that the requester disclose the requestor’s
identity or the intended use of the requested public record constitutes a denial of the request.

(5) A public office or petson responsible for public records may ask a requester to make the request
in writing, may ask for the requester’s identity, and may inquire about the intended use of the
information requested, but may do so only after disclosing to the requester that a written request is
not mandatory and that the requester may decline to reveal the requester’s identity or the intended
use and when a written request or disclosute of the identity or intended use would benefit the
requester by enhancing the ability of the public office ot person responsible for public records to
identify, locate, ot deliver the public records sought by the requester.

(6) If any person chooses to obtain a copy of a public record in accordance with division (B) of this
section, the public office or person responsible for the public record may requite that petson to pay
in advance the cost involved in providing the copy of the public record in accordance with the
choice made by the person seeking the copy under this division. The public office ot the person
responsible for the public record shall permit that person to choose to have the public record
duplicated upon paper, upon the same medium upon which the public office or person responsible
for the public record keeps it, or upon any other medium upon which the public office or person
responsible for the public record determines that it reasonably can be duplicated as an integral part
of the normal operations of the public office or petson responsible for the public record. When the
person seeking the copy males a choice under this division, the public office or person responsible
for the public record shall provide a copy of it in accordance with the choice made by the person
secking the copy. Nothing in this section requires a public office or person responsible for the
public record to allow the person seeking a copy of the public record to make the copies of the
public record.
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(7) Upon a request made in accordance with division (B) of this section and subject to division
(B)(6) of this section, a public office of petson responsible for public records shall transmit a copy
of a public record to any person by United States mail or by any other means of delivery or
transmission within a reasonable period of time after receiving the request for the copy. The public
office or petson responsible for the public record may require the person making the request to pay
in advance the cost of postage if the copy is transmitted by United States mail or the cost of delivery
if the copy is transmitted other than by United States mail, and to pay in advance the costs incurred
for other supplies used in the mailing, delivery, or transmission.

Any public office may adopt a policy and procedures that it will follow in transmitting, within a
reasonable petiod of time after receiving a request, copies of public records by United States mail or
by any other means of delivery or transmission pursuant to this division. A public office that adopts
a policy and procedures under this division shall comply with them in performing its duties under
this division,

In any policy and procedures adopted under this division, a public office may limit the number of
tecotds requested by a person that the office will transmit by United States mail to ten per month,
unless the person cettifies to the office in writing that the person does not intend to use or forward
the requested records, or the information contained in them, for commercial purposes, For purposes
of this division, “commercial” shall be natrowly consttued and does not include reporting ot
gathering news, reporting or gathering information to assist citizen oversight or understanding of the
operation or activities of government, or nonprofit educational rescarch.

(8) A public office or person responsible for public records is not required to permit a person who is
incarcerated pursuant to a criminal conviction or a juvenile adjudication to inspect or to obtain a
copy of any public record concerning a critninal investigation ot prosecution or concerning what
would be a criminal investigation ot prosecution if the subject of the investigation or prosecution
were an adult, unless the request to inspect or to obtain a copy of the zecord is for the purpose of
acquiring information that is subject to release as a public recotd undet this section and the judge
who imposed the sentence or tade the adjudication with respect to the person, or the judge’s
successor in office, finds that the information sought in the public record is necessary to support
what appeats to be a justiciable claim of the person.

(%) Upon written request made and signed by a journalist on or after December 16, 1999, a public
office, ot person responsible for public records, having custody of the records of the agency
etnploying a specified peace officer, parole officer, prosecuting attorney, assistant prosecuting
attorney, correctional employee, youth services employee, firefighter, or EMT shall disclose to the
journalist the address of the actual personal residence of the peace officer, parole officer,
prosecuting atiorney, assistant prosecuting attorney, cotrectional employee, youth services employee,
firefighter, or EMT and, if the peace officer’s, parole officer’s, prosecuting attorney’s, assistant
prosecuting attorney’s, correctional employee’s, youth services employee’s, firefighter’s, or EMT’s
spouse, former spouse, or child is employed by a public office, the name and address of the
employer of the peace officer’s, parole officer’s, prosecuting attorney’s, assistant prosecuting
attorney’s, correctional employee’s, youth setvices employee’s, firefighter’s, or EM1’s spouse,
formet spouse, ot child. The request shall include the journalist’s name and title and the name and
address of the journalist’s employer and shall state that disclosure of the information sought would
be in the public interest. :
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As used in this division, “journalist” means a petson engaged in, connected with, or employed by
any news medium, including a newspaper, magazine, press association, news agency, or wire service,
a radio or television station, or 2 similar medium, for the purpose of gathering, processing,
transmitting, compiling, editing, or disseminating information for the general public.

(C)(1) If 2 person allegedly is aggrieved by the failure of a public office or the person responsible for
public records to promptly prepate a public record and to make it available to the person for
inspection in accordance with division (B) of this section o by any other failure of a public office or
the person responsible for public records to comply with an obligation in accordance with division
(B) of this section, the person allegedly aggrieved may commence a mandamus action to obtain a
judgment that orders the public office ot the petson responsible for the public record to comply
with division (B) of this section , that awards coutt costs and reasonable attorney’s fees to the person
that instituted the mandamus action, and, if applicable, that includes an order fixing statutory
damages under division (C)(1) of this section. The mandamus action may be commenced in the
court of common pleas of the county in which division (B) of this section allegedly was not
complied with, in the supreme coutt pursuant to its original jurisdiction under Section 2 of Article
IV, Ohio Constitution, ot in the coutt of appeals for the appellate district in which division (B) of
this section allegedly was not complied with pursuant to its original jurisdiction under Section 3 of
Article IV, Ohio Constitution.

If a requestor transmits a written request by hand delivery or certified mail to inspect or receive
copies of any public record in a manner that faitly describes the public record or class of public
records to the public office or person tesponsible for the requested public records, except as
otherwise provided in this section, the requestor shall be cntitled to recover the amount of statutory
damages set forth in this division if a court determines that the public office or the person
responsible for public records failed to comply with an obligation in accordance with division (B) of
this section.

The amount of statutory damages shall be fixed at one hundred dollars for each business day during
which the public office or person responsible for the requested public records failed to comply with
an obligation in accordance with division (B) of this section, beginning with the day on which the
requester files 2 mandamus action to recover statutory damages, up to a maximum of one thousand
dollars. The awatd of statutory damages shall-not be construed-as a penalty, but as compensation for
injury arising from lost use of the requested information. The existence of this injury shall be
conclusively presumed. The award of statutoty damages shall be in addition to all other remedies
authorized by this section.

The court may reduce an award of statutory damages ot not award statutory damages if the court
determines both of the following:

(2) That, based on the ordinary application of statutory law and case law as it cxisted at the time of
the conduct ot threatened conduct of the public office ot person responsible for the requested
public records that allegedly constitutes a failute to comply with an obligation in accordance with
division (B} of this section and that was the basis of the mandamus action, a well-informed public
office or person responsible for the requested public records reasonably would believe that the
“conduct or threatened conduct of the public office ot petson responsible for the requested public
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records did not constitute a failure to comply with an obligation in accordance with division (B) of
this section;

(b) That a well-informed public office or petson responsible for the requested public records
reasonably would believe that the conduct or threatened conduct of the public office ot person
responsible for the requested public tecords would setve the public policy that underlies the
authority that is asserted as permitting that conduct or threatened conduct.

(2)(a) 1f the court issues a writ of mandamus that ordets the public office or the person responsibie
for the public record to comply with division (B) of this section and determines that the
circurnstances described in division (C)(1) of this section exist, the court shall determine and award
to the relator all court costs.

(b} If the court renders a judgment that otders the public office or the person responsible for the
public record to comply with division (B) of this section, the court may awatd reasonable attorney’s
fees subject to reduction as described in division (C)(2)(c) of this section. The court shall award
teasonable attorney’s fees, subject to reduction as described in division (C)(Z)(c) of this section when
either of the following applies:

(i) The public office or the person responsible for the public records failed to respond affirmatively
or negatively to the public records request in accordance with the time allowed under division (B) of
this section.

(i) The public office or the person responsible for the public records promised to permit the relator
to inspect or receive copies of the public records requested within a specified petiod of time but
failed to fulfill that promise within that specified petiod of time.

{c) Court costs and reasonable attorney’s fees awarded under this section shall be construed as
remedial and not punitive. Reasonable attorney’s fees shall include reasonable fees incurred to
produce proof of the reasonableness and amount of the fees and to otherwise litigate entitlement to
the fees. The coutt may reduce an award of attorney’s fees to the relator or not award attorney’s fees
to the relator if the court determines both of the following:

(i) That, based on the ordinary application of statutory law and case law as it existed at the time of”
the conduct ot threatened conduct of the public office ot person responsible for the requested
public records that allegedly constitutes a failure to comply with an obligation in accordance with
division (B) of this section and that was the basis of the mandamus action, a well-informed public
office or person tesponsible for the requested public records reasonably would believe that the
conduct or threatened conduct of the public office ot petson responsible for the requested public
records did not constitute a failure to comply with an obligation in accordance with division (B) of
this section;

(ii) That 2 well-informed public office or person responsible for the requested public records
reasonably would believe that the conduct or threatened conduct of the public office ot person
responsible for the requested public tecosds as described in division (C)(2)(c)(i) of this section would
setve the public policy that undetlies the authority that is asserted as permitting that conduct or
titeatened conduct.
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(D) Chapter 1347. of the Revised Code does not limit the provisions of this section.

(E){1) To ensure that all employees of public offices ate appropriately educated about 2 public
office’s obligations under division (B) of this section, all elected officials or their appropriate
designees shall attend training approved by the attotney general as provided in section 109.43 of the
Revised Code. In addition, all public offices shall adopt a public records policy in compliance with
this section for responding to public records requests. In adopting a public records policy under this
division, a public office may obtain guidance from the model public records policy developed and
provided to the public office by the attorney general under section 109.43 of the Revised Code.
Except as otherwise provided in this section, the policy may not limit the number of public records
that the public office will make available to a single person, may not limit the aumber of public
records that it will make available during a fixed petiod of time, and may not establish a fixed period
of time before it will tespond to a request for inspection ot copying of public records, unless that
petiod is less than cight hours.

(2) The public office shall distribute the public records policy adopted by the public office under
division (B)(1) of this section to the employee of the public office who is the records custodian or
records manager or otherwise has custody of the records of that office. The public office shall
require that employee to acknowledge receipt of the copy of the public records palicy. The public
office shall create a postet that describes its public records policy and shall post the poster in a
conspicuous place in the public office and in all locations where the public office has branch offices.
The public office may post its public records policy on the internet web site of the public office if
the public office maintains an internet web site. A public office that has established a manual or
handbook of its general policies and procedures for all employees of the public office shall include
the public records policy of the public office in the manual or handbook.

(Fy(1) The bureau of metor vehicles may adopt rules putsuant to Chapter 119. of the Revised Code
to reasonably limit the number of bulk commetcial special extraction requests made by a person for
the same records or for updated records during a calendar year. The rules may include provisions for
charges to be made for bullk commercial special extraction requests for the actual cost of the bureau,
plus special extraction costs, plus ten per cent. The bureau may charge for expenses for redacting
information, the release of which is prohibited by law.

(2) As used in division (F)(1} of this section:

(a) “Actual cost” means the cost of depleted supplics, records storage media costs, actual mailing
and alternative delivery costs, or other transmitting costs, and any direct equipment operating and
maintenance costs, including actual costs paid to private contractors for copying services.

(b) “Bulk commercial special extraction request” means a request for copies of a record for
information in a format other than the format already available, or information that cannot be
extracted without examination of all items in a records series, class of records, ot data base by a
person who intends to use ot forward the copics for surveys, matketing, solicitation, or resale for
commercial purposes. “Bulk commercial special extraction request” does not include 2 request by a
person who gives assurance to the buteau that the person making the request does not intend to use
ot forward the requested copies for surveys, matketing, solicitation, or resale for commercial
putposcs.
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(c) “Commercial” means profit-seeking production, buying, or selling of any good, setvice, ot other
product.

(d) “Special extraction costs” means the cost of the time spent by the lowest paid employee
competent to perform the task, the actual amount paid to outside private contractors employed by
the bureau, or the actual cost incurred to cteate computet programs to make the special extraction.
“Special extraction costs” include any charges paid to a public agency for computer or records
SErvices.

(3) For purposes of divisions (F){1) and {2) of this section, ” surveys, marketing, solicitation, or
resale for commercial purposes™ shall be natrowly construed and does not include teporting or
gathering news, reporting or pathering information to assist citizen oversight or understanding of the
operation or activities of government, or nonprofit educational research.

Appendix 29



	page 1
	page 2
	page 3
	page 4
	page 5
	page 6
	page 7
	page 8
	page 9
	page 10
	page 11
	page 12
	page 13
	page 14
	page 15
	page 16
	page 17
	page 18
	page 19
	page 20
	page 21
	page 22
	page 23
	page 24
	page 25
	page 26
	page 27
	page 28
	page 29
	page 30
	page 31
	page 32
	page 33
	page 34
	page 35
	page 36
	page 37
	page 38
	page 39
	page 40
	page 41
	page 42
	page 43
	page 44
	page 45
	page 46
	page 47
	page 48
	page 49
	page 50
	page 51
	page 52
	page 53
	page 54
	page 55
	page 56
	page 57
	page 58

