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INTRODUCTION

Consumer mortgage provisions that require consumers to pay the lender’s attorney fees as a
precondition to post-default mortgage reinstatement are invalid, unconscionable, and
unenforceable under Ohio law. This Court has already said that attormey fees may not be shifted
upon default of a debt obligation. In Miller v. Kyle (1911), 85 QOhio St. 186, this Court held that
provisions in debt agreements providing for payment of attorney fees in the event of default were
unenforceable. The attorney fees provision in the instant case is substanﬁally similar in nature to
the provision deemed unenforceable in Miller.

Because the provisions are found in adhesion contracts, they are presumptively invalid
under Miller and its progeny. First, the provisions at issue impermissibly shift fees upon default
of a debt obligation. Second, as in Miller, the provision provides an incentive for lenders to
foreclose because the homeowner is responsible for costs and attorney fees. Finally, cases since
Miller indicate that attomey-fee shifting is unenforceable when the parties lack eqp:fll bargaining
power. That is the case here.” Homeowners are unable to bargain over the attorney-fees
provision. Accordingly, the mortgages are contracts of adhesion, so they must be scrutinized
skeptically, and should not be enforced in the absence of fairly arrived-upon terms.

Even if Miller does not apply, the provisions would still be unenforceable under the
doctrine of unconscionability. The attorney-fees shifting provisions here unreasonably favor the
drafter-lenders. The homeowner enjoys no corresponding fee-shifting if the lender defaults.
And the homeowners’ rights to mortgage reinstatement are on terms written by, and heavily
favorable to, the lenders. Additionally, both parties to the contract benefit from reinstatement, so
the precondition of repayment of attorney fees stands out as unjustified and one-sided.

Public policy forbids this type of fee-shifting for homeowners in default on their

mortgages. Such provisions are bad for the State, because they contribute to an already



mounting foreclosure crisis. Foreclosures have deleterious effects on families, neighborhoods,
and even the lenders themselves. Moreover, the fee-shifting occurs af the worst possible time for
the homeowner—when he is already in financial crisis. The public policy of the State runs
against allowing such fee-shifting provisions in residential mortgage contracts.

For these reasons, the Court should reverse the decision of the appeals court and find that
such attorney-fee shifting provisions are unenforceable.

STATEMENT OF AMICUS INTEREST

Ohio Attorney General Marc Dann acts as the State of Ohio’s chief law officer. R.C.
109.02. Accordingly, he has a strong interest in ensuring that common consumer contracts,
including the mortgage contracts at issue, are fair and equitable for Ohio consumers. As the
people’s lawyer, Attorney General Dann is responsible for ensuring that Ohio’s citizens are
given the full and equitable protection of the laws. As the State’s lawyer, the Attorney General
has a responsibility to ensure that Ohio’s law and policies regarding consumer contracts are
rigorously enforced.

STATEMENT OF THE CASE AND FACTS

The Attorney General adopts the statement contained in the Merit Brief of Appellants. The
Attorney General summarizes only the general facts applicable to all of the mortgage agreements
in question.

The Appellants (the “homeowners”) in this case are consumers who obfained mortgage
loans from various lending institutions. Each homeowner defaulted .on payment obligations
under his respective mortgage. In each case, one of the Appellees (the “lenders™) began
foreclosure proceedings.

Each mortgage contract contained a “reinstatement provision” allowing the homeowner to

reinstate the mortgage after the lender initiated foreclosure proceedings, if the homeowner



assumed financial responsibility for the lender’s legal costs—including attorney fees.'
Specifically, if the homeowner defaults on his payment obligations, the reinstatement provision
allows the homeowner to halt the foreclosure proceedings and to reinstate the parties’ obligations
under the mortgage by catching up on the past-due mortgage payments. To invoke the
reinstatement provision, however, the homeowner must pay the lender’s attorney fees incurred in
initiating the foreclosure proceedings. The parties did not negotiate over these fee-shifting
provisions. Rather, as with most borrowers in Ohio, the homeowners were presented with
mortgage obligations that they had to accept—or find another loan. Though a record has not
been developed on this issue, it is unlikely that the homeowners here could have found a
mortgage without similar provisions. That unlikelihood is demonstrated by the fact that the
majority of the mortgages at issue contain identical reinstatement clauses despite originating
from different lenders. See Attachments 4, 6, 7, 8, and 9 to First Amended Class Action

Complaiut.2

! Of the nine mortgages attached to the complaint, only Appellant Wilborn’s mortgage did not
contain a “reinstatement provision.” See Aftachment 1 to First Amended Class Action
Complaint. However, Wilborn’s mortgage did contain a provision that stated: “Mortgagor shall
be liable to Mortgagee for all legal costs, including but not limited to reasonable attorney fees
and costs and charges of any sale in any action to enforce any of its rights hereunder whether or
not such action proceeds to final judgment.” Jd at 2.

? A typical reinstatement provision reads:

19. Borrower’s Right to Reinstate After Acceleration. If Borrower meets certain
conditions, Borrower shall have the right to have enforcement of this Security
Instrument discontinued at any time prior to the earliest of: (a) five days before sale
of the Property pursuant to any power of sale contained in this Security Instrument;
(b) such other period as Applicable Law might specify for the termination of
Borrower’s right to reinstate; or (c) entry of a judgment enforcing this Security
Instrument. Those conditions are that Borrower: (a) pays Lender all sums which then
would be due under this Security Instrument and the Note as if no acceleration had
occurred; (b) cures any default of any other covenants or agreements; (¢c) pays all
expenses incurred in enforcing this Security Instrument, including, but not limited



Appellants Darin and Amy Beth Distel, William and Julie Wymer, Todd and Traci
Canipbell, and Shirley Wright invoked the reinstatement provisions contained in their mortgages
and paid the banks the amount of thgir default, plus costs and attorney fees. See Wilborn v. Bank
One Corp. (7th Dist.), 2007 Ohio App. Lexis 565, 2007-Ohio-596 § 4. The homeowners
initiated this class action suit to recover attorney fees paid under the reinstatement provision.

The lenders moved the trial court to dismiss the complaint pursuant to Civ. R. 12(B)(6).
The trial court granted that motion and the Seventh District Court of Appeals affirmed. This
Court accepted the appeal as to the following proposition of law:

A provision in a residential mortgage to the effect that a borrower in default whose

mortgage has been made the subject of a foreclosure action may only reinstate the

mortgage, and thereby avoid foreclosure, upon payment of the attorney fees incurred
by the lender in initiating the foreclosure action, is against public policy and void.

The State of Ohio, as amicus curiae, joins the homeowners and urges this Court to reverse the

Jjudgment of the court below.

to, reasonable attorneys’ fees, property inspection and valuation fees, and other
Jees incurred for the purpose of protecting Lender’s interest in the Property and rights
under this Security Instrument; and (d) takes such action as Lender may reasonably
require to assure that Lender’s interest in the Property and rights under this Security
Instrument, and Borrower’s obligation to pay the sums secured by this Security
Instrument, shall continue unchanged. Lender may require that Borrower pay such
reinstatement sums and expenses in one or more of the following forms, as selected
by Lender: (a) cash; (b) money order; (c) certified check, bank check, treasurer’s
check or cashier’s check, provided any such check is drawn upon an institation
whose deposits are insured by a federal agency, instrumentality or entity; or (d)
Electronic Funds Transfer. Upon reinstatement by Bormrower, this Security
Instrument and obligations secured hereby shall remain fully effective as if no
acceleration had occurred. However, this right to reinstate shall not apply in the case
of acceleration under Section 18.

Wilborn v. Bank One Corp. (7th Dist.), 2007 Ohio App. Lexis 565, 2007-Ohio-596 § 5 (emphasis
added).



ARGUMENT

Amicus Curiae State of Qhio’s Proposition of Law:

A residential mortgage provision is contrary to established law, unconscionable, and void
for public policy when it requires that the homeowner in defauit pay the lender's attorney
Jees incurred in a foreclosure action whether as a consequence of foreclosure or as a
prerequisite to reinstating the morigage.

A. The attorney-fees provisions at isswe are unenforceable under Mifler v. Kyle and its
progeny.

Miiler v. Kyle (1911), 85 Ohio St. 186, and its progeny forbid the attorney-fees shifting
provisions at issue. The Miller Court found it to be the “[slettled law of the state” that
“stipulations incorporated in promissory notes for the payment of attorney fees, if the principal
and interest be not paid at maturity, are contrary to public policy and void.” Id. at syllabus.
Under Miller’s holding, the provisions in this case are void because they create an obligation to
pay attorney fees in the event of a defanlt on a debt obligation, and because the provisions
encourage litigation. See Worth v. Aetna Casualty & Surety Co. (1987), 32 Ohio St.?d 238,242,

Cases following and interpreting Miller have explained that shifting attorney fees in non-
negotiable adhesion contracts is impermissible. See Worth, 32 Ohio St. 3d at 242-43;
Nottinédale Homeowners’ Ass'n v. Darby (1987), 33 Ohio St. 3d 32, 35 & n.7; First Capital
Corp. v. G & J Indus. (10th Dist. 1999), 131 Ohio App. 3d 106, 113; Vermeer of S. Ohio, Inc. v.
Argo Constr. Co. (10th Dist. 2001), 144 Ohio App. 3d 271, 277-78. In particular, this Court’s
opinions in Nottingdale and Worth confirm that Miller's bar against attorney-fee shifting
provisions applies to adhesion agreements, where the terms are not open for bargaining.
Nottingdale, 33 Ohio St. 3d at 35 & n.7; Worth, 32 Ohio St. 3d at 257-8. Miller is still good law

and should be followed.



1. The fees-shifting provisions at isswe are indistinguishable from the provisions
found unenforceable in Miller and are therefore unenforceable.

The Miller Court concluded that attorney-fees shifting provisions in contracts creating a
debt obligation were unenforceable. Miller, 85 Ohio St. at 192. Miller recognized that “it has
been firmly established, and long and consistently maintained,” that attorney-fees provisions
arising out of default on a debt obligation are unenforceable as against public policy. Id.

In Miller, the mortgage and note contained parallel provisions that required repayment of
the lender’s attorney fees if the borrower defauited on his payment obligations and the lender
legally enforced the defauit. Similarly, here, reinstatement of the mortgage can occur only if the
homeowner pays the lender’s legal fees incurred in pursuing the default. Thus, the lenders seek
to obtain by contract what they could not obtain from the courts. These-provisions are barred by
the Court’s decision in Miller because a shift in the financial responsibility to pay attorney fees
arises out of default on a debt obligation.’

Nor does it matter that the attorney-fees-shifting-provision attaches to reinsféfément rather
than default. This is a distinction without a difference. The reality is that struggling
homeowners are forced to pay the lender’s attorney fees to keep their homes, and therefore all of
the problematic characteristics expressed by Miller and its progeny are present. These provisions
attempt to create an end-run around Miller’s prohibition. It is immaterial that the obligation to
pay attorney fees is triggered only in the event that the homeowner seeks to reinstate the

mortgage, for the obligation is still inextricably linked to the default. Here, reinstatement is

> As explained below in Subsection 3, this Court has narrowed Miller’s general prohibition to
allow confracts in which the fee-shifting provision was included as the result of arms-length
bargaining by similarly situated and competent parties. Nottingdale Homeowners’ Ass’n v.
Darby (1987), 33 Ohio St. 3d 32, 35 & 0.7, Worth v. Aetna Casualty & Surety Co. (1987), 32
Ohio St. 3d 238, 257-8. However, as argued below, the exception by Nottingdale and Worth
does not apply here because the contracts were not arrived at by mutual bargaining. Thus, the
holding of Miller still applies.



conditioned upon default, and a condition of reinstatement is payment of attorney fees. The
_prohibition of Miller is that payment of aftomey fees could not be conditioned “upon default in
payment of a deb.t.” Miller, 85 Ohio St. at 192. Any atternpt to distinguish on the basis of when
the obligation occurs is meaningless, because, in substance, the attorney-fees provision operates
in the same way as the provisions in Miller: as a penalty for having defaulted on the mortgage.
In fact, the only way to forestall the consequences of default-—-namely the loss of one’s home—is
conditioned on the payment of the lender’s attorney fees. Because the financially struggling
homeowner has no reasonable alternative, these provisions are against the public policy of the
State.

2.  The attorney-fees provisions are also unenforceable under Miller because they
encourage litigation.

Residential mortgage provisions that encourage litigation by the lender create a strong
presumption that they are unenforceable. The rule in Miller was supported by the fact that
attorney-fees-shifting provisions encourage litigation. Because the borrower was"i:équired to pay
attorney fees upon its default of the note, the lending institution faced a strong incentive to
initiate litigation to establish a default or breach, and no incentive to negotiate.

The attorney-fees provisions at issue here encourage litigation in the same way the
provision in Miller did. The fee-shifting provision provides no disincentives to litigation because
the homeowner bears the burden of all costs associated with the action in the event that the
mortgage is reinstated. In short, the lender always wins, and the struggling homeowner always

pays. When the lender establishes default it gets a cost-free choice among: (1) acceleration of



the debt obligation (with costs and attorney fees recoverable under most contracts4);
(2) reinstatement of the mortgage upon payment by the homeowner of the lender’s costs and
attorney fees; or (3) foreclosure. The lender has little incentive to work with a homeowner in
light of these contract remedies. Rather, the lender simply brings an action in foreclosure and
tacks on the attorney fees for that action.

Moreover, the Miller Court’s concem for | encouraging litigation comports with the
American Rule that parties bear their own litigation costs absent an enforceable contract to the
contrary. Miller recognized that shifting attorney fees through an adhesion contract defeated the
policy of the American Rule because of the “obvious tendency of such contracts to encourage
litigation.” Miller, 85 Ohio St. at 193. As the United States Supreme Court has noted, “it has
long been that attorney’s fees are not ordinarily recoverable in the absence of a statute or
enforceable contract providing therefor.” Fleischmann Distilling Corp. v. Maier Brewing Co.
(1967), 386 U.S. 714, 717. Because the parties did not openly negotiate the waiver of the
American Rule and because these provisions encourage litigation, the attorney-fee shifting
provisions should not be enforced.

3. The provisions at issue here are unenforceable because each homeowner had no
realistic choice as to its terms.

Courts have reconciled the Miller rule with the freedom to contract by limiting the rule to .
situations involving inequality of bargaining power. See Nottingdale, 33 Ohio St. 3d at 35 &

n.7; Worth, 32 Ohio St. 3d at 257-8. The continuing legacy of Miller is that an attorney-fees-

* See, e.g., the Wymers’ Mortgage, attached to Amended Complaint as Attachment 6 at 22
(“Lender at its option may require immediate payment in full of all sums secured by this Security
Instrument without further demand and may foreclose this Security Instrument by judicial
proceeding. Lender shall be entitled to collect all expenses incurred in pursuing the remedies
provided in this Section 22, [Acceleration] including, but not limited to, costs of title evidence.”)
{Emphasis added).



shifting provision contained in a mortgage is unenforceable when the mortgage amounts t0 an
adhesion contract.

In both Nottingdale and Worth, the Court took special care to note that their respective
holdings, which restrict the scope of Miller, do not apply to adhesion contracts. Nottingdale, 33
Ohio St. 3d at 35 and n.7; Worth, 32 Ohio St. 3d at 257-8. This is a reflection of Ohio’s disfavor
for one-sided contracts. This Court views adhesion contracts with skepticism. See, e.g, Glaspell
v. Ohio Edison Co. (1987), 29 Ohio St. 3d 44, 47 (“Often one party to a contract, being in a
position to impose terms upon the other with no realistic opportunity to bargain afforded, would
include those standardized clauses in the contract as would unreasonably impose upon the
nonbargaining party burdens which were wholly inequitable.”). Ohio courts closely scrutinize
provisions such as those at issue here because they are imposed upon a party with little or no
bargaining power and therefore no realistic choice as to the provision’s inclusion. See /d

Thus, the two cases that “test the rule” of Miller, as the appeals court put-it, actually
explain how the Miller rationale applies to the case at hand. Wilborn, 2007-Ohio-596 1 13-32,
(citing Worth, 32 Ohio St. 3d 238, and Nottingdale, 33 Ohio St. 3d at 32 as “new situations
presented themselves years later that tested that rule” of Miller). In both cases, the Court
recognized that the contracts at issue were distinguishable from Miller because they involved
parties with equal bargaining positions. Appellate courts continue to apply Miller, as refined
through Nottingdale and Worth, to invalidate attorney-fees provision in adhesion contract
situations. See First Capital, 131 Ohio App. 3d at 113; Vermeer, 144 Ohio App. 3d at 277-278;
Safdi v. Gallegos (1st Dist.), 1999 Ohio App. Lexis 3294; Sabin v. An&orge {11th Diét.), 2000

Ohio App. Lexis 5611.



Indeed, the General Assembly has specifically adopted the line between Miller-type
adhesion contracts and those allowable between parties with equal bargaining power. In R.C.
1301.21, enacted in 2000, the General Assembly essentially codified the Nottingdale and Worth
exceptions. The new statute expressly allows mortgages with attorney-fees provisions in arms-
length commercial settings when the value of the mortgage is over $100,000. However, no such
exceptions exist in the context of consumer mortgages. To the contrary, Ohio’s statutes express
a strong policy against the payment of attorney fees in adhesion-type consumer contracts. In
fact, some of the provisions at issue would have been illegal if they were entered into after
January 1, 2007, when R.C. 1345.031{C) went into effect. That statute states that:

{1) Any unconscionable arbitration clause, unconscionable clause requiring the
consumer to pay the supplier’s attorney fees, or unconscionable liquidated
damages clause included in a mortgage loan contract is unenforceable.

(2) No supplier shall do either of the following:

(a) Attempt to enforce, by means not limited to a court action, any clause
described in division (C)(1) of this section;

(b) By referring to such a clause, attempt to induce the consumer to take any
action desired by the supplier. '

R.C. 1345.031(C). The administrative rules, which implement the statute, define as
“unconscionable” (and therefore unenforceable) a mortgage-loan-contract clause that “purports
to bind the consumer to the payment of the supplier’s attorney fees or legal costs in connection
with the supplier’s claim that the consumer has breached a term of the residential mortgage -
loan.” Q.A.C. 109:4-3-28. Surely this reflects the General Assembly’s continued intent that
such provisions are unenforceable.

The mortgages at issue are contracts of adhesion in which the homeowner has no choice as
to contract terms. Ohio courts consistently turn to Black’s Law Dictionary to define “adhesion
contract.” See Wz'l.liams v. Aetna Fin. Co. (1998), 83 Ohio St. 3d 464, 482 (Cook, concurring in

part and dissenting in part), Sekeres v. Arbaugh (1987), 31 Ohio St. 3d 24, 31 (Brown, J,
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dissenting); Taylor Bldg. Corp. of Am. v. Benfield, 168 Ohio App. 3d 517, 524, 2006-Ohio-4428.
Black’s defines an adhesion contract as a “standard-form contract prepared by one party, to be
signed by the party in a weaker position, usu[ally] a consumer, who adheres to the contract with
little choice about the terms.” Black’s Law Dictionary (7th Ed. 1999) 342. The “distinctive
feature” of adhesion contracts is that the “weaker party has no realistic choice as to its terms.”
Sekeres, 31 Ohio St. 3d at 31 (Brown, J., dissenting) (citations 0mitt§d).

Here, the homeowners lacked any real choice whether to include the attomey-fees
provision. To purchase their homes, they required financing, which they sought from the only
available source—large financial institutions that offer residential mortgages. The lenders
presented form mortgages contracts to the home buyers, and, apart from the interest rate, the
homeowners were not free to negotiate the terms. Notably, the fee-shifting provisions were part
of the original mortgage contract, and were not developed later as part of the reinstatement. The
appeals court’s analysis seemed to assume that the provision arose later, as it-referred to
reinstatement as a second, optional bargaining situation, that differed from the original mortgége.

| Wilborn, 2007-Ohio-596 9 27-32. But it is plain from the face of the mortgage that the terms of
reinstatement were set at the time of the original contract, so the homeowners had no opportunity
to negotiate those terms. Indeed, the adhesive nature of these contracts is further shown by the
fact that several mortgage contracts here purport to require the precise type of fee shifting that
Miller barred nearly 100 years ago. See Wymers” Mortgage, attached to Amended Complaint as
Attachment 6 at §22. And even if the homeowners were able to renegotiate the terms of
reinstatement at that later time, as implicitly construed by the appeals court, the homeowners
would then be in an even worse bargaining position with the lender than they were when the loan

originated. A borrower in foreclosure is in crisis and is realistically unable to do business with
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another lender, he needs whatever this lender will give him. The unequal strength of the parties’
relative bargaining positions is readily apparent, and as a result the consumers had no realistic
choice as to the inclusion of the attorey-fees provisions.

Moreover, the homeowners had no meaningful consumer choice among mortgages in terms
of the available reinstatement provisions. Eight of the nine mortgages at issue contained
reinstatement provisions. See Attachments to First Amended Class Action Complaint. These
include some of Ohio’s major financial institutions, such as Ameriquest, Wells Fargo, and Chase
Manhattan. All reinstatement clauses required payment of any attorney fees incurred by the
lender as a result of default. Indeed, several of the contracts even include fee-shifting provisions
barred by Miller. And five of the eight provisions contained identical or virtually identical
language. See Attachments 4, 6, 7, 8, and 9 to First Amended Class Action Complaint.

Where, as here, the relative bargaining positions of the parties are inherently unequal, an
adhesion contract exists and Miller applies to invalidate the attorney fees provision with no
exception. Accordingly, the Miller rationale governs when the attorney fees provision is
incorporated into an adhesion contract, rendering the provision unenforceable.

B. The attorney-fees provision is unenforceable under the doctrine of unconscionability.

Even if the provisions at issues survived Miller, they would still be invalid because they are
unconscionable under longstanding contract-law principles. Under the mortgages in question,
reinstatement is conditioned entirely upon boilerplate terms written by, and biased in favor of,
the lenders. Even though both lenders and homeowners benefit from mortgage reinstatement,
only the lenders are contractually entitled to the repayment of attorney fees. Accordingly, the
contract terms create an imbalance in the benefits that is unconscionable and should not be

enforced against the homeowners.
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Adhesion contracts’ terms are stricken as unconscionable whﬁn they are “unreasonably
favorable” to the party offering the contract, who is in the stronger bargaining position. Lake
Ridge Academy v. Carney (1993), 66 Ohio St. 3d 376, 383 (internal citations omitted). For the
Worth Court, unreasonably favorable terms would include a “one-sided attorney fees provision,”
and contractual “imbalance.” 32 Ohic St. 3d at 243.

Contractual imbalance exists because the terms for default and reinstatement exist entirely
upon the lenders’ terms. Those terms allow the lender to declare a breach, pursue legal

-remedies, and then send the attorney’s bill to the homeowner if the homeowner seeks to
“reinstate” the mortgage. Thus, lenders are free to pursue their rights, with an attendant safety
net. This differs greatly from the situation in which a homeowner breaches a contract, and the
parties work out a way forward, both mindful of the attendant costs of pursuing legal remedies.
Such a situation might cause lenders to be more cautious in seeking default and litigation to
enforce breach. In such a case, as the Miller Court foresaw, the lenders might more readily seek
an outcome that does not involve litigation and attorney fees, as they would be more likely to
have to pay those fees themselves.

Thus, the inclusion of an indemnity clause in a mortgage-reinstatement provision is little
more than the mortgage-drafier’s thumb on the scale. Such provisions make litigation cost-free
to the lenders, as discussed above. But it is not cost-free for the homeowners because there is no
parallel provision in the contracts to indemnify the homeowners, should the lenders default upon
their contractual obligations. If a lender defaults, the homeowner bears his own legal costs for
pursuing legal remedies. Moreover, this practice imposes costs on the court system. Because it

is virtually cost-free for the lender, lenders are able to use the court as their private collection
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agency—imposing unnecessary costs on both the individual homeowner and the community-at-
large. Courts should not enforce this type of one-sided benefit in an adhesion contract.

Becaus;e both parties benefit from reinstating the mortgage, nothing justifies a one-sided
aftorney-fees provision. A homeowner gains from reinstatement by avoiding acceleration, or
foreclosure, and may retain possession of their property. A lender benefits from the continued
and regular payment of a mortgage loan. By contrast, the lender loses out when they must seek
foreclosure. A lender loses as much as $40,000 to $50,000 per foreclosure, and recuperate only a
small portion of the amounts they are owed, sometimes losing fifty cents on the dollar. News
Release, Comptroller of the Curmrency, Administrator of National Banks, NR 2007-44,
Comptroller Dugan Expresses Concern over Subprime Mortgage Foreclo@es; Receives
“Making-the-Difference™ Award from Credit Counseling Foundation (Apr. 24, 2007), available
at http:/fwww.occ treas. gov/fip/release/2007-44 htm (“Comptroller News Release™). Thus, itis a
financial benefit to the lender that a homeowner resumes making loan payments. A
homeowner’s continued possession and occupancy of the home also benefits a lender. When a
lender takes possession of a house, it must pay for maintenance, insurance, and taxes. An empty
house is a “nonperforming asset” for banks, and the longer it sits empty, the less it is worth. Joan
Caplin, Bargains for the Brave, Money, June 2004, at 98. Both a homeowner and a lender stand
to gain by avoiding foreclosure. For those reasons, an indemnity clause cannot be considered
“fair,” or the result of a trade-off in benefits, because both parties benefit from the reinstatement
of a mortgage.

In sum, the lenders’ terms unreasonably favor lenders. These provisions give lenders
unreasonable, unbargained-for benefits, and for that reason should be struck from the contracts

as unconscionable.
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C. Requiring payment of attorney fees as a precondition to mortgage reinstatement is
against the public policy of the State and would harm Ohio’s citizens by making it
harder to aveid foreclosures.

Whereas the question of unconscionability concerns the parties to the éontract, a court may
also refuse to enforce all or parts of a contract based on the injurious effects that enforcement
would create throughout society. Fagle v. Fred Martin Mot. Co. (9th Dist. 2004), 2004-Ohio-
829 11 63-64 (citing King v. King (1900), 63 Ohio St. 363, 372); Porter v. Cincinnati S. R. Co.
{1917}, 96 Ohio St. 29, 33-34. Courts refuse to enforce a contract’s provisions when “they have
a mischievous tendency, and are thus injurious to the interests of the state, apart from illegality or
immorality.” King, 63 Ohio St. at, 372; see also Porter v. Cincinnati S. R. Co. (1917), 96 Ohio
St. 29, 33-34 (“The test is the evil tendency of the contract and not its actual injury to the public
in a particular instance.”).

The contract provisions at issue here are mischievous indeed. If the homeowner becomes
delinquent on a few payments, the sword drops: the bank engages an attorney to begin
foreclosure, and the homeowner, to avoid the foreclosure, must pay not only the amount in
arrears and the bank’s administrative fees, but also the attorney fees for the suspended
foreclosure action. The payment of attomey fees occurs at a time when the homeowner is
already under severe financial distress. By that time, she owes at least a few months of mortgage
payments to the bank. The provision shifting attorney fees makes it even less likely that the
homeowner will be able to catch up on her home debt and reinstate her mortgage.

When lenders increase the costs of avoiding foreclosure, the impact ripples throughout
society. The additional expense of attorney fees results in more foreclosures because the
attorney fees increase the cost of reinstatement for the homeowner. Ohio already faces a tidal
wave of foreclosures. According to one report, Ohio ranks eighth in the nation for highest ratio

of foreclosures to households. See Special Report by the Joint Economic Committee, Sheltering
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Neighborhoods from the Subprime Foreclosure Storm, at 6, (Apr. 11, 2007), available at
htip://www jec.senate.gov/Documents/Reports/subprimel 1apr2007revised.pdf.  According to
this report, the current wave of foreclosures is only the “tip of the iceberg,” Id. at 1. As of May
2007, eighteen Ohio counties, including Cuyahbga, Hamilton, Lucas, Montgomery, and
Fairfield, saw over 300% more foreclosures than two years earlier. Joint Economic Committee,
Economic Fact Sheet; Sheltering Neighborhoods from the Subprime Foreclosure Storm, at 4,
(June 22, 2007), available at hitp:/fjec.senate.gov/Documents/Reports/06.22.07%20Subprime%o
20Fact%20Sheet.pdf.

Foreclosures are costly to the public: they harm families, lower neighboring property
values, and cost taxpayers money. Id. at 1-2. “Foreclosures drag down neighborhood propeﬁy
values and make it harder to refinance or obtain new financing. Leaving a property vacant while
in foreclosure often creates a negative cycle of disinvestment and decline for entire
communities.” Comptroller News Release. Empty houses can lead to blight in a neighborhood,
reducing the value of surrounding homes. David Streitfeld, Blight Moves in After Foreclosures;
Untended Properties Become Eyesores, L.A. Times, Aug. 28, 2007, at Al.

Enforcing attorney-fees shifting provisions in mortgage “reinstatement” clauses will
unfortunately lead to a rise in foreclosures in this state because the provisions increase the cost of
avoiding foreclosure. Because the provisions take advantage of already struggling homeowners,
this Court should find the provision for atforney fees in mortgage reinstatement clause void for

public policy.
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CONCLUSION

For the above reasons, this Court should reverse the judgment below and hold that

mortgage reinstatement provisions requiring repayment of attorney fees in the event of default of

the mortgage are void and unenforceable.
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