IN THE SUPREME COURT OF OHIO

STATE OF OHIO,
Plaintiff-Appellee,
—vs—
JERMAINE CLARDY,

Defendant-Appellant,

-
.

07-190%7

1st Dist. No., C-060527

Case No.

MOTION FOR LEAVE TO FILE DELAYED APPEAL

Now comes Appellant, Jermaine Clardy, proceeding in pro se, and

respectfully moves this Court to grant him leave to proceed with a

delayed appeal from the decision of the First District Court of

Appeals, issued August 17, 2007.

This Motion is presented pursuant to the provisioms of S. Ct.

Prac. R. II, Section 2(A)(4) and for the good cause set forth in

the attached Memorandum in Support and accompanying Affidavit.

Respectfully submitted,

Lebdnon Corr. Inst.

PIO.B. 56
Lebanon, Ohio 45036-0056
Appellant, in pro se
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,MEMORANDUM IN SUPPORT

‘The First District Court of Appeals decided Appellant's direct
appeal on August 17, 2007. Appellant, with the assistance of an
inmate legal clerk, prepared his Notice of Appeal, Case Information
Statement, Motion for In Forma Puperis and Reduced Copies with
Affidavit of Indigency, and Memorandum in Support of Jurisdiction
for submiésiou to the Court. Upon completion of the preparation of
the documents, Appellant had to wait over a week to get access to a
notary to notarize the Affidavit of Indigency, which was effected
on September 19, 2007. Appellant then had to get copies made to
provide a service coﬁy for the prosecutor, and it tocok an
additional eight déys, through September 27, 2007 whereupon
Appellant jimmediately placed the documents in the mailbox properly
addressed to the Clerk of this Court.

The Notice of Appeal and accompanying documents were due in
this Court by October 1, 2007, which still permitted four days to
go in the U.S. Mail from Lebanon, Ohio to Cincinnati, a one~day
mail time. The documents were returned to Appellant on October 6,
2007 marked "Received October 2, 2007", one day beyond the filing
deadline, and five days after they were mailed with a one-day
mailing time.

Appéllant submits that part of the delay in getting the
documents plac ed in the mail was two weerks it took to get a
notary and then to get a copy for service made, due to overcrowding
in the institution, a situation not attributable to him. Further,
any delays in a one-day mail trip that apparently took five days

can not be attributed to Appellant, notwithstanding the dissolution
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of the "mailbox rule' in State ex rel Tyler v Alexander (citation
omitted) wherein this Court held that the "Mailbox rule™ is not
"binding™ on Ohio Courts. That decision does not prohibit a court
from taking into consideration the fact that a one day mailing that
takes five days can be a contributing.fac;or to a delay in the
arrival of documents ‘which were otherwise timely submitted for
filing, especially where the documents were merly one day late, and
rthe Appellant can accoﬁnt for timely submission.

Appellant submits that sufficient grounds exist to eXcuse a
one-day delay that is not in any way attributable to him, and leave
to file a delayed appeal should be granted, and he so prays. An
Affidavit is attached.

ey Respectfully submitted,

ardy, ¥
Lebenon Corr. Inst.
P.0.B. 56

Lebanon, Chic 45036-0056

Appellant, in pro se

CERTIFICATE OF SERVICE

I hereby certify that a true copy of the foregoing was sent to
the office of the Hamilton County Prosecutor, 230 E. 9%th St.,
Cincinnati, Ohio 45202, vié regular U.S. Mail, omn this_llflday of
October, 2007. '

y
Appellant, in pro se

(2)



STATE OF OHIO :
: SS AFFIDAVIT OF APPELLANT
COUNTY OF WARREN :

I, the undersigned, being first duly sworn according to law, do
hereby swear and affirm that the following statements are true and
correct:

1.) I am the appellant in this case;

2.) Upon my receipt of the decision on my direct appeal, I
obtained the assistance of an inmate legal clerk to prepare my
appeal to this Court, and the documents were finished on September
11, 2007;

3.) On September 12, 2007, I submitted a written request for
access to a notary, as is required by the institution, but 1 did
not receive a pass until September 19, 2007, whereupon I was able
to get the Affidavit of Indigency notarized;

4.) I then submitted my documents with a written request for
copies in the institutional box therefor, as required by policy,
but I did**not receive my copies back until September 27, 2007,
whereupon I immediately placed them in the institutional mailbox
for mailing to the Clerk of this Court and to the prosecutor;

5.) The filing deadline was October 1, 2007 and the documents
were returned to me in the mail on October 6 2007 marked "Received
Octocber 2, 2007", apparently having been received one day late;

6.) 1 exercised all possible due diligence to effect timely
submission of this -appeal, and any factors contributing to the
apparent one day delay were beyond my control.

7.) I have had copies of this Motion typed to avoid the
additional delay in getting more copies made for service hereof.

Further, Affiant sayeth naught.
Jegmaine Clardy

Sworn to and subscribed before me on this/é;zday of October, 2007.

RICHARD L. KROWIALIS, Notary Pulsic Z
In and for the State of Ohio

My Commisson Exprs Fe. 1,208 . Notary Ppublic, State of Ohio

(seal)
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IN THE COURT OF APPEALS
FIRST APPELLATE DISTRICT OF OHIO
"HAMILTON COUNTY, OHIO

STATE OF QHIO, ‘: APPEAL NO. C-060527
| TRIAL NO. B-0510063p~"
Plaintiff-Appellee,
- JUDGMENT ENTRY.
VS.
JERMAINE CLARDY,

Defendant-Appellant.

This cause was heard upon the appeal, the record, the briefs, and arguments.

The sentence of the trial court is vacated in part and cause remanded for the
reasons set forth in the Decision filed this date.

Further, the court holds that there were reasonable grounds for this appeal,

" allows no penalty and orders that costs are taxed under App. R. 24.

The court further orders that 1) a copy of this Judgment with a copy of the
Decision attached constitutes the mandate, and 2) the mandate be sent to the trial

court for execution under App. R. 27.

To The Clerk:
Enter upon the Journal of the Court on August 17, 2007 per Order of the Court.

By:

/ " Presiding Judge

I, B e, R



IN THE COURT OF APPEALS
FIRST APPELLATE DISTRICT OF OHIO
HAMILTON COUNTY, OHIO

STATE OF OHIQ, : APPEAL NO. C-060527
TRIAL NO. B-0510063"
Plaintiff-Appeliee,
- DECISION.
vs.
JERMAINE CLARDY,

Defendant-Appellant.

Criminal Appeal From: Hamilton County .Court of Common Pleas
Judgment:Appealed From Is: Sentence Vacated In Part and Cause Remanded

Date of Judgment Entry on Appeal: August 17, 2007

Joseph T. Deters, Hamilon County Prosecutor, and James Michael Keeling,
Assistant Prosecutor, for Plaintiff-Appellee,

Roger W. Kirk, for Defendant-Appellant.

Please note: This case has been removed from the accelerated calendar.



OHIO FIRST DISTRICT COURT OF APPEALS

MARK P. PAINTER, Presiding Judge.

{1} Defendant-appellant Jermaine Clardy shot and killed hiS friend Victor
Smith after Smith punched out the rear passenger window of Clardy’s sport utility
vehicle (“SUV”). Clardy claimed self-defense, testifying that he was in fear for his
life. The iury did not believe him. Clardy was convicted of murder and an
accompanying gun specification. The trial court imposed a prison term of 18 years to
life and ordered post-release control. We affirm the trial court’s findings of guilt, but
vacate the sentence in part, as the trial court erroneously imposed post-release

control as part of the sentence.

I. The Shooting

{§2) The following facts are undisputed and supported by the testimony of
Clardy and Michael Clay, the state’s witness. In the early morning hours of June 12,
2005, Clay, Clardy, and Smith, childhood friends, were together on a street in the
Walnut Hills neighborhood of Cincinnati, drinking gin.

{93} Clay and Smith had arrived in Clay’s SUV, and Clardy had arrived in
his SUV. Throughout the evening, Clardy kept his car keys in his pants pocket.
While drinking on the street, Clardy received a phone call from Charles Edwards. At
some point, Smith spoke to Edwards on the phone and began to argue with him over
a recent falling out. Smith finished the conversation with Edwards, but then began
accusing Clay and Clardy of taking Edwards’s side. Clardy and Clay testified that
Smith was very angry and that they were both trying to calm him down. But thel_l

Smith began to challenge both Clardy and Clay to fight.



OHIO FIRST DISTRICT COURT OF APPEALS -

{14} When Clay refused to fight Smith, Smith threw a bottle of gin at the
window of Clay’s SUV. The bottle shattered the window. Clay, upset about the
damage to his SUV, told Smith that he was leaving him there and dfove off. When
Clardy did not follow him, Clay returned to the two men, parked on the other side of
the street, and watched the remaining events. Clay testified that when he returned,
Clardy was sitting in his SUV with the driver’s door open and that Smith was
between the door and Clardy.

{95} Clardy testified that Smith had challenged him to fight but that he had
refused. Then Smith walked behind Clardy’s SUV to the rear passenger vﬁndow and
began punching it in an effort to break the window. Clardy said that because he felt
he was personally being attacked when Smith Began punching the SUV window, he
grabbed'ﬁ'fé gun, got out, and walked around the front of the car. Clardy testified
that Smith began to approach him. Although Clardy said that he did not believe that
Smith had a gun and that he had not noticed aﬁy weapons, he thought that Smith
might have hac_l something in his hand, because the hand that Smith had used to
break Clardy’s window was wrapped in a shirt.

{96} So Clardy shot Smith three times. Clardy and Clay then left the scene.
Smith died later that morning, |

{97}/ Edwards, the man who had made the telephone call to Clardy earlier in
the night, testified that Clardy had called him and told him that he had shot Smith
three times because Smith had broken one of the windows of his SUV.

The police contacted Clardy the next day on his cellular phone. John

Horn, a Cincinnati homicide detective, testified that during that phone conversation,

when Horn told Clardy that he was a suspect in Smith’s death, Clardy never
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mentioned that he had shot Smith in self-defense. Although Horn asked Clardy to

turn himself in, he did not. Four months later, Clardy was apprehended while living

e S
" p—

¢ ander an alizs,
{9} In this appeal, Clardy now contends that (1) he was improperly
sentenced to post-release control; (2) his trial counsel was ineffective; and (3) his

conviction was unsupported by the weight and the sufficiency of the evidence.

/. Post-Release Control

{10} In his first assignment of error, Clardy argues that his sentence was
contrary to law because it included a term of post-release control. We agree. In State v.-
Baker, we held that the offense of murder is not subject to a period of post-release
control, 4§ parole for a murder convicion is governed by R.C. 2967.13(A)1).
Accordingly, we sustain Clardy’s assignment of error and vacate Clardy’s sentence to the
extent that it imposes a period of post-release control. We remand so that thé trial court

can modify the judgment accordingly.
Hl. Ineffective Assistance of Counsel

{911} In his second assignment, Clardy maintains that he received ineffective
assistance of counsel when trial counsel failed to object to the admission of the
following: (1) morgue photographs, (2) a photograph of the victim when he was alive,
and (3) Smith’s mother’s tesimony. He also claims that counsel should have objected to
leading questions by the prosecutor and requested a jury instruction on lesser-included

offenses.

t 1%t Dist. No. C-050791, 2006-0Ohio-4902.



OHIO FIRST DISTRICT COURT OF APPEALS

{12} To es-tablish ineffective assistance, the defendant must prove that (1) trial
counsel’s performance fell below an objective standard of reasonableness, and (2) the
substandard performance actually prejudiced the defendant. “To show that a
defendant has been prejudiced by counsel’s deficient performance, the defendant must
prove that there exists a reasonable probability that, weré it not for counsel’s error, the
result of the trial would have been different.”s

{413} The Ohio Supreme Court has held that the failure to object to leading
questions does not usually constitute ineffective assistance of counsel.4 The questions
here were inconsequential, and sound trial strategy might well have been not to
interrupt.

{914} With respect to the introduction of the three morgue photographs, the
photographs were not so gruesome as to have had an inflammatory effect on the jury.
Further, the photographs were introduced in connection with the coroner’s
testimony to explain and clarify that testimony.

{915} As to the photograph of Smith when he was alive, it was probably
unnecessary, as earlier testimony had established that Smith was alive prior to the
shooting, but Clardy -has not demonstrated how this photograph changed the
outcome of his trial.

{916} We also hold that Clardy was not prejudiced by the admission of
Smith’s mother’s testimony. She testified that the doctors tried, but were unable, to

save Smith, and that he had died. The testimony was brief. -

2 Strickland v. Washington (1984}, 466 U.S. 668, 104 S.Ct. 2052.
3 State v. Bradley (1089), 42 Ohio St.3d 136, 538 N.E.2d 373, paragraph three of syllabus.
4 See State v. Jacksen, 92 Ohio St.ad 436, 449, 2001-Ohio-1266, 751 N.E.2d 946.
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{17} Finally, we will not seeond-guess trial counsel’s strategy in not
requesting instructions on lesser-included offenses of murder.s ‘Clardy chose to
assert the afﬁrmativle defense of self-defense, which, if accepted by. the jury, would.
have acquitted Clafdy of murder. “The substance of the claim of self-defense is that
the defendant was justified in using deadly force intentionally. The assertion of self-
defense is i_rnconéisteht with the élaim that the defendant is guilty, at the most, of

negligent homicide.”® The second assignment of error is overruled.

V. Self-Defense?

{918} In his third assignment of error, Clardy maintains that his conviction
for murder was unsupported by the weigﬁt and the sufficiency of the evidence.
Specifically, he argues that he proved by a preponderance of the evidence that he had
acted in self-defense when he shot Smith. The jury heard his evidence, was
instructed on self-defense, and rejected his claim. We surely cannot say that the jury
lost its way in so finding, |

{f19} One of the elements necessary to establish self-defense is that the
defendaﬁt had a bona fide belief that he was in imminent danger of death or great
bodily harm and that his only means of escape from such danger was in the use of
deadly force.? Shooting Smith was not Clardy’s 6n1y means to escape from the
danger Smith posed, even if we assume that he had posed an imminent danger of
great bodily harm when he was punching out Clardy’s window. Clardy was in his

SUV when Smith punched out his window; he cojuld simply have driven away. But

wd_ﬂ._. -

5 See State v. Conway, 109 Ohio St.ad 412, 2006-Chio-2815, 848 N.E.2d 810.
6 State v. King (1984{ 20 Ohio App.3d 62, 64, 484 N.E.2d 234.
7 See State v, Cassano, 96 Ohio St.3d 94, 2002-Ohio-3751, 772 N.E.2d 81, at Y72.

e



OHIO FIRST DISTRICT COURT OF APPEALS

Clardy decided to grab his gun, leave the safety of his vehicle, and walk around the
front of the vehicle to shoot Smith. Clardy could have driven off as Clay did when
Smith broke his window. F» §, ° T3 W

{420} And because Clardy did not prove self-defense, there was sufficient
evidence to convict him of murder with a gun specification. Accordingly, the third
assignm_gnt of e.rror is overruled.

{921} We affirm the trial court’s findings of guilt, vacate the portion of Clardy’s
sentence imposing post-release control, and remand this cause to the trial court to correct
its sentencing entry.

Sentence vacated in part and cause remanded.

HILDEBRANDT and DINKELACKER, JJ., concur.

Please Note: S _ ‘
The court has recorded its own enf‘on the date of the rele%g Ol thj ?i?
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