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Propo i 1, i 4_n.. OF Law _NO._. :I.q

Prior counsel's 11' hour wit'Radlrawal as 1IRa"spaondelmt's caomlrmseN, and'ffanNunre tcD adequately
notafy Respondent, was lriled with the Ohio Swpn•euae Court aDn October 15., 2007, and was
mailed to ]Ltespondent on that same date and received on October 1.7, 2007, violating the
due 1FDiraDCess riig;NDts of RespaDwtdento

P:rapos:i,tior. of _Iaaw__Ng_,

A caennrt-apponnted gnardiian cannot NDe held NMaNDllc for the pemseDaDaN debts of a
deceased Ward, in vtolatnon of Ohio Revised Code Section 2111.51.(N3) or held taD he actnnng
outside the seope of her 1Fadauletary dUMtncs wlhercn coNNectinarg; debts due to the Ward, NDaoth in

compliance with the ONnuo Revised Codc. To daD otherwise violates the due process rtig;Yrts of
the guardian, wNaeD was euag;ag;ed °en calrryilxag, orult reglmNarlly 1FormnaN c®DNNectilo m NearaDccediusgs and
in accordance with cstalbNiishcd rules and teriumcuples, and was Nd)'N' a parq to tNne lliltnp;ateon,
at the time opposing a:onmrnseN alleged the guardian viiaDNated Civil 11StuINe 111 rmlmd ORC. 2323.''91
and was then, incorrectly, )heNd .pau'%qomlaNNav. NilanNDNea

Propo_;i.i,o;n_oF _I.awN'o._17.7.;

Due Process ts Denicd a guardian, when caDllNectlilwg; debts dmic the Waird 1gDloocslulammt taD

statute, wGcen the guardian iis smdbyected taD a qa^arNanlmslly Niltng,atflorm cnflFeiorse stag;ad lbw an11nllDauslimlg;
counsel tac lYO 'I' pay a debt twvnce awarded taD a m liarndilp;ent Ward, in the 1fa:nca^, aDff tNn;alt anl(Dpassiumg;
counsel Nueiing; told at tNne outset, alrnd Aedffec ra? fi16omg; alrny NDNead"n oig.s NtETtaD 1[Day tlhe debt to the
Ward, that dmre taD the passage of over N% years since the Ward was zwairalled 'II'V̀ 5'4D
lfwmaDaraNDNe dccnswaDUps of mmo mires dwlc taD tNne Ward, to tlheral trcy taD sovelrtlnlra those dee:iisfiorrns

cilcarllq outside the 15 day admnourxustlrxrtfiwe period 1CDrre;,cirnlbn^d to have apl[deallcd tNne decisions

wras iiro violation aoff tlhe aa3hsmiintiisfiratinvn^ inudlas„ 'Il'Ihuns, a giularuralianlm ^,IhoaurNaN imapt he Nna;Nd I(ilanltDlle for

dalFcndung; the Ward xumd c®Nllectio; alleNatts dmlc the Ward ffamr lliltigatilaDnn tNnat auplpensioorg; caowumRell
)had naa amltlhaDanitw ant Ilawy taa a;waair c^olnninma^m^a:a^.
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cLKrJ:vI(IN^ANti <»+

nP))r-:Nl ):L%. . ?a 30

I:i.ri.d:i.:r.tqr; o:f lia.ci:, C7onc:.I.ue:i.o.nt, Of' Law cjrid. 1LecoarrTre:nd.ai.^ioza of Lhe

Roard. oL Cornrrusa:i_oric:r;; ori. C.r:i_cva:nc<^:s and ul^ ta.i.e C;uEsrcmc

(:ou_r-tt of O:t.tio



^r(U3^^:PI ol; A:o't'[:[oR:^:'C:I:LI:;

E3t:aCut:ec

T. Ohio Revised Code >e>cL:ioo ,1/l/. /I

2. Oh.i.o Revised Code Sect:i.o:n ..... .........^l^l^^

3. Ohio Revised Code Secl:iao .................... a^ a^d 61

4. Oh.:i.o Ac9min.:i.st:rat:i:ve Code ;oct i.ari. Eil.O'L .. ... ...... . .. ... . . ^ .



O'4Tti:(i'W:C3{W

'I'his case gives the Court an apt opporl:unii.y to spcak on an issue that has bocn seriously

distorted by the panel, which the 13oarci then expounded upon in ordering a oriminal sanction in

the amount of $28,000 as restilution (although 1:his arnount is dcrived from a civil case originally

lrlcd in Cuyahoga County Probate Court), and then ordered Respondent to have a residence

address when, in faci:,l3cspondent has no perrnanent residence address currently and cannot

afPord one presently. Such a recommendation holds a criminal sanction over the head of

Respondent, while penali•ranl; Respondent for not having a permanent residence address, which is

riot all:ordable at this taime for Respondent. ltospondent has no1: becn employed t;ainfizlly since

1997, received absolutely no monies from the Yrobal:e Court as the court-appointed guardian for

llertha Washington (the "Ward") fronr July 1999 uritil Novembc;r 2003 (ttu; Ward's (latc; oT

death), subsequently retired, and volunteers hcr tirno to assist the poor and elderly when called

upon. While Respondonl: sincerely appreciates llcc 1'anel hoarinp; the casc; presented on April 23 -

24, 2007, Respondent respectfully poini:s out to tbis conrt scvcral incorrcct tindirrf;s and

disparities which may have becn inadvertent on tlxc 1'ancls' part, aud on which the Iloard relied.

It: bas resulted in a decision tlaat could, unless t:hc six month rcconunendcd suspension is stayed,

expressly hurt the senior citizen popcilai:ion i:hc pancl larixcci Ntcspondcnt (lid so much for, without

conrpensation, in assisting. (gce Panel ltcc,orrurncndation p. 58)

Withoul: doubt., this ca'sc is about tZ.cspondcni: wlco ir;alourtly rc:prescotc;d t:}ic; Ward within

thc bourads ofthc; law. In this casc, Atiornc;,y 1- IMit:c,u;ll wa.:: aAtjlttzini.c^d by thc i"robai:r„ 6",c}iart oi'

i;uyahot;a Counl.y i.o lrc i1ic Q;uardian oPt:hcir V3 ard., I&:r1ha L. Washint;ton, on . â uly IJ., 1999.
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Atiorney Mitchell signcd the Fiduciary's Ac:ecptancc, and complicd (see lll and 112 ,(;aardian ol'

the Person) with "lnstructions to Guardian" including ^114, authorizing and orderinp, the Ward's

(iuardian to "colloct all debts due tkrc Ward". (I?xhibit A.,13). At: no lirnc was the Respondent

acting contrary to what were t:ho Ward's intcrest.s.

lrc our prescnt: case, Respondent wati appointcd thc Ward's Guardian only altcr thc VJard

lrad been in the care and control of thc Cornphainant's pro£;ram, Wc stcrn Reserve Area At;eney

on Aging ("QVRAAA") for approximately 5 1/2 years belore Respondents appointment.

lrorucally, WIZAAA's abuse, neglect and exploitation ol'ttrc Ward,l3ett:ha Washington,

triggered the involvement of Adult Protective Scrvices, l3clinda IVliller- Ndiles, lnvcstigal:or, who

ultimately wanted W1tAAA removed from Mrs. Washingl:on's case and a(iuardiarc appointed by

the Probate Court. '17ie Probate Court contacted licspondent severall:imes to inquire on

1Zesporiderrt's availability 1:o be appointed by I:hc Probate Court as Mrs. Washington's court-

appointed (luardian. ®n July 12, 1.999., ltospondcnt accepted such a cballenge.

It is ol'paramoiml: importance in oiu,justicc systcrn that we do mrt lunder being able to

cng;age qualified, contpctent legal assist;ance for our poor, liail and elderly. rJ'wcs lail to protect

this issue, then ordy ttie r•ich in our socacty will have the best rna(1 brightest attorneys bccausc

their rnoncy can buy t:horn that safcguard. 1 lowcvcr., our systcm crf justice, .r; espouscxl by our

I^orciat}u;r::, clid. rrot cnvi sion tlaat i:hc poor, Irail crdcrly a.nd discrdiranc}riscxi should be wit:hout

clualific d le;ga) rcprescntaiaon bccausc olthoir slat:us in liii;. I lowcvcr, I:h.c conduct and rulings in

our prescnt: casc .o grrvcly afl'ec1: i:his ir;suc as no rcl>o9;rFrJc :rt.liirnc,y woiild sul>jcct thc;rrGr,clvcs,

voluni:arily to involuntary :>crvitudc; irr cour1: appoini.c;d Ior i:hc; indi£;cnt: in I'robatc 4:our9.,

only to advance fr:cs and tbcir tirnc .rnd ncvcr to bc paid, or suhjectcd i:o so-rnc;4aons durint; ihcir
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zealous representation of a Ward. Without doubt, rrn. insolvent csta,tc and an indigcnt. "lroor, frail

and elderly senior citizen lias no way to pay such counsel and would thus only obtain

snbstandard scrvices. Justice (fclaycd., in this casc by riot having qualr ficd, competent counsol., is

justice denied.

)INI;_CAS â , /A1JR) IN'AC''S

This case arises from t:he aphointmcnt: by the Probate Court ot'Cuyahoga (:onnty on.hzly

1999 of 1,.1U[itchcll as Guardian of'the 1?st;a:te and t'crson ol'its indigent axrd elderly 92 ycar old

Ward, [3ertha T,. Washington. On March 2£1, 2000 aud Jiurc'L1, 2000, Mitchell successfully

litigated and was awarded'I'WO adrninistrative hcraring dccisions tavorable to the Ward.

Succinctly stated, Complain:mt, Western Reserve Area A.gcncy on Aging, was ordered'1VICI:

by its regulators, the Ohio Department of Adrnirustxativc Services, to reimburse 92 year old

1Bertha L. Washington for expenses incrurcd wlren stic was wronglully terrninatcd firorn tbe

1'ASSI'(91t_'1.' 10.A. program after properly and tirncly fifing her appeal to their decision to

tcrminatc her untimely tzonr their lrrogram. Mrs. Washington had becn in a rehabilitative

facilily, not a rmrsing horno as defincd by thc Keyes Amendment, SOLk?1,X due to the

substandard care of the Cornplainant, PASSI'O]R'f 10. A program ncgligcnce, misfeasancc

and mal'fcasance during the 5 1%), years Nlrt;. Washington had been C;nrollcd irr t:hrir hrof;ranr.

During this time, the Appellee's purposcliafly and intentionally kc;pt:1V1rs. Waslungton "hcd

bormd an(i house hound" so that i:hcy could cont.irmc to kr;cp hcr iri 1:hcar lrop,raam, which

includcd :;cndinp thcfxtio¢nc hcali:h ar'd(;r> :anc1 snphlir;, and all ibr wbic:tr LFu;y c;oni:inucd to r;bar})o

an 1_±XO12111'I'AN"I' Ice t:o Ilu; state, local, count.y and Ibdcra.l t;ovcrruncnt: for :auct^ ubsL^.nc1<zrd



carc. In cssencc, 1'Ati^l'OMZ'I' rnadc srarc; t:hat. 9.hcy had ajob and had parl.ic;iparr9s in i:hcir

program by insuring I:lrat persons remained house hocurd.

11. must: be noted that at termination of scrviees fro Washinp;i:on in Fehruary 2000, WIFAA.A

maintained a county-wide contract with all of 14Yrs. Washington's providers that they would not

provide services to her Por a period oPonc; year ii'shc was not enrolled irr the 1'A:iSPOR7' 10-A

program. 'I'hus, Complainant wa.v aware that upon Washington's termination l^rom its program,

she worild be L1Nr1.13L13 to gct E' 1.SSPOIi'1' cortific,d Providers to provide 1'AS,esPO]Z'1' cerlified

services. 1-1;owevor, this was nxxcly a play on words, in that the decisions dated Jima 21, 2000

required that services paid for by Washington during LYre wronf;fnl terrnination period af

i^ehruary 5, 2000 to March 2R, 2000 be reimbursed. 'l'hat decision NI^;VI^R sl:ated that such

would be the case if t:he providers were PA.SS1'4)R'1' cerlified while providing "PA.SSY(9lFT-like"

services. This distortion he.s been the crux of this ca,se.

E1ii:er Respondent's appointment in 1999, Appellant was place in a rehabilitative fiacilit:y

SOLELY duc to thc actions of t;arrrrpLxinn.nt, WRAAA, drtting, the prc;cnding 'i 1/2 years in

keeping the Mrs. Washington bed bound and house bouncl. Mrs. Washington could not even

bend at the nornual extremities (i.c. knees, elbows, cl:c..) Urorn layiril; in 1:hc bed thc entirc duralion

of W1t 1.AA's involvcrncnt with her. "l'hcy did absolutely not}un}; to encourage her to remain to

any semblance ol'a nornral fifc o-,lylc, and rypccifi<;ally hxl bc;r to believe sbr would :,pr:nd i:hc rest

ol'her days in her bcd, bound in hcr house, WfI'I I 1V1U1; I'IhI,I? 11ID :1tltLES, until thc day she

died. A1:1:his juncl:urc, Mrs. Wa::hirrgton br;litrvrsrt rlca.th was nrcrrcy angwl,.

On Fc;bruary.i, 2000, Mrs. Wat^hington r;arnc; tiornc a.i'iz:r ;r n r:x i.r;rr:,i vc: rc^nahi! i i.ai:iv+t

program li•om October 1999 until this discharge daJ:e. :ihc: was a new person. I ler sK>irit was
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revitatized. She ha(i a ricw lcasc on liii;....and she was Olfl' ( â F "I'I1N? I;l?t)!. '1'hc 12espondcril-

guardian obtained a battery powcred chair ['or the Ward, which enable }rcr arrtil her dcattt to

travel ttu-oughout tttc United Slatcs and abroad. ^hc attcndad <:hrzrch scrvices caoh ;innday,

travelecl with her church to out-of stalc services, cnrollad in college, joined an exercise class,

shopped at thc malls, etc... as would arry other biuTtan being riot conl^ncxl to a whcel chair as Mrs.

Washington was. She continued to live a vibrant:, happy and productive lifo imt:il her dcath on

November 6, 2003.

During the pendency o1'her life, and now, a13cr her death, the isstie ol'the failnre ot'

WlZA.AA to pay reimbursable expenses awarded to Chc Vdard Crom Fabruary 5, 2000 to March

28, 2000 totaling $31,658.00 has remained at issuc;. '1tus decision could not bc: attackcd or

overlumed. "1'Fp?Sh? IUfON17-iS are still dne today and t:ttc Cornplainant, WRAAA, continues to

Pail to pay the Ward, and now thc VVards' 1±statz; Ifresc exact monies while at tbe santc tirnc is

now pursing thc Ward's litmrcr Guardian to pay i1:5 owst alleged atl:orncy fcx:s.

'fhc Q)hio Administralive Code Section 5101:f 7..01 (herein aftcr rc:fcrrcd to as "f)A(;''')

provides in pcrlanent part:

(li) State hcaring decisions Sl1Al,l, bc binding on the agency or niarragcd care plan for the

indivi<haal casc for which thc decision ww rcndcrcd.

'l'hc operative languagc of the C)A(". places cornpliancc on ltrc Ilcli;ndant ird.o pcrpcl.uity

untal I^V t,l, t",t9h/#I'1,9AN l;I? is rncl.. hursuan l, to i.hc QDAQ",, I.hc; t;ls;tc hc;arinN; dc;r;i,,ic>n it, isindinf;

on i:hc al;cnc;y. k:inc:c no i:irnely apps;ul w;os I:akcn by t:hc af;r;ncy., rnon'ics dcmrrrrlR;d by 11IairitilT.

appellant a.rc just, duc and owing to Mrs. Wa:>tdriglon's cstale in the ainourtt of:b31, 658.00.
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In acldition,'l;ecs duc to thc IZcspondentQ;uardian wcrc also totally disrcf;arded, tolalinh

approximately $56,000 at an hourly ra1:e of $1>5.00 per reduced hour as prescribed by thc

Yrobate Court of Cuyahoga County &om July 12, 1999 uritil November 6, 2003. While the

1'robate Court did award an arbitrary lrgure oE yi1,525.00 to Respondent, this amount pales

compared to the work perfiorrned and eompleted by IZcspondenG Guardian. 'I"hus, cite 1'rohafe

Court subjected its own appointed guardian to invohintary scrvitude when it failed to pay hcr for

serviecs rendercd iiom its 1Nl)1Crt'sNT VCJNI) whcn this guardian submitted her application for

payment and supplemental fce application during tbc pendcncy of t3rc matter, whiclr ultimately

grew into a disciplinary procccding.

lt is noted that at no tirnc_did lhis Gn.aarclian ltlc li°i_v_qlous or ;,ti.amplc_adinff in ltns c;asc.

Leeltiinnate momea wtuch had Yrecn twice awarded to (hc Warei we;re clue and ow?nl,. Alvll) TO

W1-11Ci1T0'I'IItS'V1sIt.Y13AI'N?IIAVIS"f11,I,NO7'i31;liNI'All)'1'C) LIll?_NOWt?S`('A"11?1)F

T11Is WARD ! It is incredulous to 13tc Respondent that Complainant woulci seek attorney 1:ccs

^f`ox <;rcal:ing a letral maizc in a rna.ttar that hc coiild ncvar ovc ri:prn a1:1hc C^CJ'I^N Fsu it was

beyond the 1.5 day period to ever appeal tarc t.wo acltnird.,trativc decisions his client was bormd

by.

All collection attempts to collect$:f 1,658.00 dnc to the Warcl were sanctior;d by law.

Collection cfforts cannot be frivolous whcri these rnonics wcre, and still >rre, duc and owing to

the Ward, and/or her I?st:atc. I lopclitlly, this court will riot judgc t.hc good ini:cntions ol'

I:-t hond.c,rd: bascxl on hcr ;;i.ylc; oi'colls;c;i:ions..

This c;ouri: 4ionld rtol. il,norr, wFaan Aftorri(;y llalfs l^; r,ak r;itl)mrllzaj hie

"lividcncc of Attorncy Fccs" he intenl:iona,lly Ulcd to sl.ari: 1:hat'fec bill witih thc real tirst cntry

6



date of January 22, 2002. 1'his lelter was a requcst liorn Nowak to thc Statc }learing lioard to

1tl;-(Dl'1?N thc niallcr_crf rcinibursablc lcc;s prcvic>usly awrirds:d thc Ward on Marc h 28,2000arlcl

J_une 21, 2O0Q.. llis written responso was that the decisions., per adrninisl.rativc rule 3oction 5101,

were {inal and binding on the agency. ln attempts to conceal I:his, Nowak then started lLis

"Nvidence of Ati:orney Uc os" wit;h a cial:c; of' I^chruo-iry J.fi,.J,()02,, o-as thc>ugh thrs wati ttrc, fzrs1: tirric

bqjxml'ormed arxy-activitv on this c,ase )zrr 1n5 cli1ni WLZAAAv "flris is a rnajor obstruction of

justice, and a severe distortion of what has really been happening in this casc for the five years

to which Nowak seeks Idl'S attorney fees as a sanction for Mitchell having acted within the

boimds of the law in protectinl, and de,fendirrg the Ward, and the collection of just debts due to

this same Ward.

Respondent would ask this tribimal to not disrcgard how this caso began with Nowak's

client owing money to t'he Ward and Nowak creating a smoke screen and crcaling legal recs to

Patten his own coffers. In essonce, Nowak has kept tlris ease active ovor a fivc year period for

the sole purposc of payinl; liirnscl l; wbilc at the same tirnc still lcavir,ghi s client opcrc tbr thc

liability of $31,6:i41A0 still due and owing to the esln.t:c ot 13crtha L. Washington.

lrinally, Attorney Dale Nowak filed his Motion for Sanctions txnrely, but then

cxtcridc d hiti c;1 forts to c_ollc,ct adtlrtroraI rn4nius well bcyond thc 30 day prescribed pcriod. 't'hus,

bc has been out of rule and act:ing upon no aiil.horil:y to kcx:tr this casc accruing attorncy fccs into

pcrtrctual t:ime. "I'hus, when he failed to subenit and adhcrc to 9hc 30 tiRy timt; lirnit, he wst.ti ni>!

c;nt:it;led to receive any at.torxcc.Y flcc as ^allcf,czl, in >addition t.o i.hc fotkh wil:ruri.

Rospondcn9: cord(;nds that hc b:z; ul:il'i: c;d ihi : csclari. I.o <;crll r;k hi , eWri ai:i.;)rnr;y tc<;;;., 3tiir,c hc:

states is 4;28,000.00 in the Iirrrn o'f sanct.ions.
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I[owevcr, the gravamen oC this discipGrtary proceeding is that at no timc should this case

have proceeded ai, the outset. Succinctly stated, Attorney Dale Nowak was 1 Y^ years too late to

even begin to attack the adnninistrative decisions awarding the Ward $31,658.00 in reinibursable

expenses due to the wrongliil 1:errnination by Complainant ol'141rs. Washington {Xom its

government liurulW program designed to assist the poor, frail and elderly stay in their hornes and

not go to nursing homes. Furtherrnore, 'I'he Cuyahoga County flar Association reviewed t:he

complaanant lettcr initially and did NC9"1' IIN.f91'ltO13A,ttl.li G"A.USI? 1:o proceed in this matter.

'I'hen, after this fact, C2espondent received notification that thc Cleveland 13ar Association was

championing the matter. It went forward, which brings us to these objections being filed in the

current matter.

Thank you in a(lvance for your con4iderataon in this matter.

Il')riiae)r tianrmim^el('s 11llch lbrauinnr wyu496^aihnnwv^ ll ^o J ia^slp a^imu)Icinfi'^ a:amium.aa;ll9 ;aorma3l ftii]honra^ ttao n^1tn;^Imian t Ily

naufifjv ll8msp®rmmleuat, wag 1GUauA wviitUe PdFna^ R âIbnn 81011h)rarcmie Q:aaonrA asJm llDaatnnlfDs^ir ll Sy 20aD'7y almat wvans

amairacsR fiap Respan nraNaKnt armr h)Ynat sanmmas allad(o arunall ira^tic;iwcd ac u 0a:44nlha; r'11'%, 2007, vianlhnfliurag the

dhma^ lfnirau^rn^s ^rit l^ts o1FJRa^slluanirnallcun4',.

gincc Respondent can only tifc lirnitcd objections due to i.hc actions o['prior counscf,

Respondent is requesting leave to extend t'hc 1.irric to get rrew counsel and supplement

Rc:>pondc;ni:'s Ohjc;ctaons wniFr respcc;t: to thc; Wbanr;l .and d>oard's FincSint>,r; >aod Rec;coirrrr^c,n<1ai:iarnt^.

Irn alldil:ion., prior coun;Ain(i>rrnr,d Ir(;,pe>ntlr;rri: tho, iiGnt; dc;a.cffinc I%)r 43bj^;r r.r}r:;

October 18, 2007. Respondent learned Icom I;hc court's clerk on Oetobr^r 16, 200'7 tha.t
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Regpondani.'s date for filing Objections was aetually 1^re;tohcr 17, 200'7. Ite;spondent was

previc» asly unaware that prior counsel had taken a stipulated leave earlier, which tiu•ther impeded

Respondent in trying to protect tier due process rights in this rnat:tc;r.

13ased on the forogoing, Itespondcrrt requests this cotirt crilarge the date irt which ltospondcnt

can srtpplement her Objections a[ter see:urint;lef;al counsel, as well a51:ha time allottcd the

Relator to lile its t`+.nswer Bric;1:

Prqposit_i=on._ot_ Law___N'o. L7.:_

A. eQDunrtappQerrcAteat g;oaaau•dnatm cannot IIDe ha^,Ilall lnahRe &e lr the pelrsaD>manll QAehA's uDff a

aleeeased'N'ard, in violation of Olhrae &&evageaN Code Section 7111.51(8) aslr held to Itsa^ ae4imp9

outside the scope of her fRaNarcnauy e-Deat'iias when aaDNleatinxgg debts aptae to the Wattrai, haotkh naa

aaa mnpfliaanee with the tDlhiao Dtevxsea â Code. `H'®o eNaD ea9Jbelrwsitoe vHaollaates the aDa>te 1fDr®eess iriil.;lhttts aet'

Q'llne p;wtantralfiialmt, wvDnee wvMi enp,ang;n;d iom a°airirymmg; a¢muit rrc;g;tudlaairllw itamrionianl( a°ael0la^,Vttnantnt II>,raua;e(Mlfomis amtaâ

nn accordance with established lrealles stmmll Ipriimtenllofla^s, a)maH was [`QD7l' an p nrty ttaD the IlnQigpatiaowt,

aut the lineine 01N][a0oiorng; aanmuoisen xt111a,t;eaH dllnv g;w;rurallusm wit0ll,ai4n^all Ciwlill It^wllla TfIl ^totail QD1tA4".^ ^^^;§^ sIl

and was Oneirny iuma;ntrlra,^mfllly, mtaaldl I a^,ir^sanimmllly 16ixltulle.,



II. AS GUARDIAN OF MS. BERTHA L. WASHINGTON, MS. L. MITCHELL
CAN SUE IN HER OWN NAME AND STILL NOT BE HELD PERSONNALLY
LIABLE FOR THE DEBTS OF DECEDENT, MS. BERTHA L. WASHINGTON.

Ohio Revised Code Section 2111.17 reads as follows:

"A guardian may sue in his own name, describing himself as guardian of the ward
for whom he sues..."

Please See Exhibit C.

The Caption in the Magistrates decision reads as follows:

In the Matter of Bertha L. Washington, Incompetent And Mitchell
V.

Western Reserve Area Agency of Aging

Ms. L. Mitchell had the legal right to sue under her own namc as guardian of

Decedent Bertha L. Washington under Ohio Revised Code Section 2111.17 without

triggering any personal liability. Ms. L. Mitchell, at all times, continued to act in her

fiduciary capacity in all legal matters pertaining to the person and estate of Decedent Mrs.

Bereha L. Washington. Therefore, as guardian, Ms. L. Mitchell must never be held

personally liable for any debts incurred by Decedent, Mrs. Bertha L. Washington.

III. AS GUARDIAN. IT WAS THE DUTY OF MS. L. MITCHELL TO BRING
SUIT FOR DECEDENT, MRS. BERTHA L. WASHINGTON BECAUSF, IT WAS
IN THE BEST INTEREST OF MS. BERTHA L. WASHINGTON.

Ms. L. Mitchell received two judgments for the person and estate of Mrs. Bertha

L. Washington in her capacity as guardian of Decedent's person and her estate while

Decedent was still alive as a result of a timely filing for a State Hearing. The judgments

were against Defendants for inappropriately and illegally terminating services through

their program for Decedent Ms. Bertha L. Washington during the pendency of the appeal

despite Ms. L. Mitchell's timely request for a hearing. During the course of the appeal by
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Guardian L. Mitchell, Defendant Western Reserve Area Agency on Aging admitted that

services were tenninated improperly during the course of the appeal. The State Hearing

Officer found violations by Defendant and niled in favor of Mrs. Bertha L. Washington

stating in his Final Administration Decision and Order that Defendant Western Reserve

Area Agency on Aging must:

"...reimburse for the care she paid for during that period-COMPLIANCE
REQUIRED." (By which no timely appeal was made by Defendants.)

Please See Exhibit D.

As to the required compliance ordered by the State Hearing Officer, compliance

by Defendants was never accomplished to this very day. In a letter dated, December 21,

2001, Virginia Ringle, Assistant Chief of the Bureau of State Hearings demanded the

following to Defendant Western Reserve Area Agency on Aging:

"Miss Luann Mitchell, legal guardian for Ms. Bertha Washington has reported to
me that your agency has not yet reimbursed Ms. Washington in the amount of money that
she paid for her care from February 5, 2000 to March 28, 2000 as you were ordered to do
so by the State hearing dacision.... Please take whatever action is necessary to comply
with the State hearing decision and send me verification that you have done so."
Please See Exhibit E.

Defendant Western Reserve Area Agency on Aging to this present date has not

complied with the binding ruling set forth above. Furthermore, Defendant Western

Reserve Area Agency on Aging did not make a timely appeal on said matter as well. The

only communication by Defendant's counsel about the binding decision in favor of

Plaintiff Guardian L. Mitchell for the person and estate of Mrs. Bertha L. Washington

was that counsel erroneously attempted to reopen a State Hearing decision that by law is

closed for any rehearing to perpetuity. No appeal of said decision was ever made by

Defendant within the 15 day limit for appeals to State hearing decisions Defendant's

it



Counsel Dale A. Nowak's erroneously opinions about the law as it relates to State hearing

decisions was espoused in his letter to Virginia Ringle, Assistant Chief of the Bureau of

State Hearings erroneously asking her to reopen said State hearing after the decision was

final. Defendant's Counsel Dale A. Nowak's misguided theories of law as stated to Ms.

Virginia Ringle reads, in pertinent part:

"We are unaware of any reasons why the State Hearing Board would not have retained
jurisdiction to reopen a matter, such as the matter involving Bertha Washington..."

Please See Exhibit F.

In her response to this en•oneous and legally misguided and unconscionable

request by Defendant through its Counsel, Dale A. Nowak, the Assistant Chief at the

Bureau of State hearings responds by stating, in pertinent part:

"The Ohio Administrative Code Rules that govern our program, prohibit us from
reopening an issue once it has been decided through hearing. The only option to
revisit an appeal settled, is for the appellant to request an administrative appeal,
and then judicial review. That was not done, so the issue of eligibility for
reimbursement for the care provided to Ms. Washington from February 5, 2000
through March 28, 2000 is settled and is binding on the agency."

Please See Exhibit G.

Plaintiff Guardian L. Mitchell, in her Cuyahoga County Probate Court appointed

guardianship for Bertha L. Washington now deceased, received a binding decision in

favor of Decedent, was forced to correspond with the State to enforce a binding decision

established through a timely hearing; a decision that to this day has not been adhered to

by Defendant. Plaintiff Guardian L. Mitchell, in her right to pursue any and all recourses

that would be in the best interest of her guardianship ward made all efforts to go through

the proper procedures to force the non-compliant Defendant Western Reserve Area
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Agency on Aging to adhere to two final and bindine orders by the State. When that

recourse was exhausted and there was still unbelievable, illegal and defiant non-

compliance of two final and binding orders against Defendant Westem Reserve Area

Agency on Aging, Plaintiff Guardian L. Mitchell placed this egregious act before the

Ohio Court system to achieve the remedy already decided upon in two final and binding

orders by the State Hearing Board against Defendant. Plaintiff Guardian L. Mitchell's

pursuit ofjustice in the best interest of Mrs. Bertha L. Washington is as far from frivolity

as the east is from the west. Plaintiff Guardian L. Mitchell was doing her job as described

in Ohio Revised Code Sections 2111.14 and 2111.17. Please See Exhibit H.

There is must not be a claim of frivolity when a guardian is merely working for
the best interest of her ward and said person's estate.

IV. GUARDIAN L. MITCHELL CANNOT BE HELD LIABLE FOR FRIVOLOUS
CLAIMS UNDER OHIO REVISED CODE SECTION 2323.51 BECAUSE SHE IS
NOT A PARTY OF TIHS LITIGATION.

As proclaimed by Cuyahoga County Probate Magistrate Charles T. Brown in his

decision involving this very case before this Honorable Court and backed by Ohio

Revised Code Section 2323.51, Magistrate Brown correctly asserts:

"R.C. 2323.51 authorizes the imposition of sanctions against aParty to a civil
action." (Emphasis added). Please See Exhibit I, Page 11.

Guardian L. Mitchell was never a party to any action involving said matter on

appeal today before this Honorable Court. Guardian L. Mitchell never made herself a

party to this matter to which she would be legally held liable. Therefore, Guardian L.

Mitchell, not once being a party within this matter and shielded from personal liability

under the proper guardianship laws discussed above, can never be held liable for a

frivolous claim under Ohio Revised Code Section 2323.51 because she was never a party
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to the case nor did she ever hold herself out to be a party to said matter on appeal before

this Honorable Court. Henceforth, Ohio Revised Code Section 2323.51 is inapplicable to

Guardian L. Mitchell.

V. THE CLAIM FOR RULE 11 SANCTIONS MUST BE BARRED AND DEEMED
A MOOT POIIVT BECAUSE THE ACTIONS AND DECISIONS 0,,,E THE LOWER
COURTS TO WHICH GIVES RISE TO THIS APPEAL NEVER DISCUSSED
AND/OR ADDRESSED RULE 11 SANCTIONS. FURTIIERMORE, S AID
LOWER COURTS SOLELY BASED ITS DECISION ON SANCTIONS USING
ONLY OHIO REVISED CODE SECTION 2323.51.

In the entire argument dealing with sanction, not once did Honorable Cuyahoga

County Probate Magistrate Charles T. Brown rale that Defendant's Counsel Dale A.

Nowak receive a favorable decision for sanctions using Ohio Civil Rule 11. Throughout

the entire ruling by Magistrate Charles T. Brown under the title LAW ON SANCTIONS,

the only Ohio Revised Code Section used to establish Magistrate Charles T. Brown's

decision was Ohio Revised Code Section 2323.51. Please See Exhibit I, Pages 10-14.

The subsequent proceedings before Cuyahoga County Probate Court Judge John

E. Corrigan should not have mentioned Rule 11 sanctions because Rule 11 was not used

to determine the validity of the sanctions at the Magistrate level of court proceedings.

The very proceedings the Honorable Judge John E. Corrigan received upon judicial

review. Furthermore, Honorable Judge John E. Corrigan erroneously niisspoke when in

his Judgment Entry filed June 13, 2005 he stated, "The Court further fmds that the

Magistrate recommended that Defendant's Post Judgment Motion for Attorney Fees

Pursuant to RC 2323.51 and Civil Rule 11 be granted as modified with fees assessed..."

Please See Exhibit J.

Not once did Magistrate Brown discuss Ohio Civil Rule 11. That being the case,

the claim for sanctions using Ohio Civil Rule 11 must be barred by this Honorable Court.
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Pmpcj;_ J Y io_n. c>C I,dw No - I_I.t.:.

Dwc N'oraecess gs ADeuuned agimardnaro, wrlbem caDk âeeQding aAeVeAs dunc itlhe Waird IpuursmiairnA 4a)

statute, when the g;uaraAiarm is saaA â.lebfleaA 8:co azeallmusAy Anfiga>tnon eak'Eerose stag;eaA by opposing

cceunnseA to NOT pay a debt twice awarded Aaa aiu n rnaAiigem A WairaA9 in the A'ace aof that opposing

counsel beei®g tooAal at the (oentset, ai®aA.bafaaira AiAing a my pAeaailiumgs NOT to pay the debt ftao the

Ward, thad due to the passage of over A '/2 ya^,ars snme flic Ward was awva rdeaY 7CWO

favorable decisions of inaDneics due 4ee the Ward, Ao RAKem Ary fl'io aovertauirca those aAeeisuarnxs

cAearAy outside the 4.S day aaAmamows4u•an4vwe period AO rescuiAoed rtao lb anwe apltneanllcaA siVnc o7ea:fisiiaoms

was in vuceAa$e1Bre of the aaAmxoausirad:nwe maaAes. '111us, a guardian slhoxnllcA not Aee held HaaVeAe 1"or

eAeTe aaAing the WaraA and collecting aAcAeAS due the Ward for Ai&ng;a4aaH mtVaat aogepaosu eg caoUmiseA

had no autlhaae°nty at law to ever caommmemce.
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VI. DEFENDANT rWESTERIV RESERVE AREA AGENCY ON AGING
ASSERTION THAT THEY VER RECEIVED T HE E EN E PORT IN
ORDER FOR IT Xi PAY WHAT WAS OWED TO MRS. BERTHA L.
WASHINGTON ANI) WHAT WAS DEEMED FRIVOLOUS BY DEFENDANT
AND ITS COUNSEL IS ERRONEOUS. THEREBY NEGATING ITS ASSERTION
OF FRIVOLITY.

Guardian L. Mitchell has all along asserted that communication discussing

payment of expenses did in deed ocour between Guardian L. Mitchell and Defandant

Western Reserve Area Agency on Aging. A. Nowak. (Please See Exhibit E, Page 2

Guardian L. Mitchell's Letter to Ms. Virginia M. Ringel, Assistant Chief of the Bureau of

State Hearings). Furthermore, Defendant's Counsel Dale A. Nowak had a;copy of the

expenses incurred by Mi's. Bertha L. Washington and owed to her by Defendants soon

after the decisions of the State Hearing Board. Fur[hermore, said expenses were

incorporated in a Motion before Judge John E. Corrigan in this very case dated Apri129,

2002.

Please See Exhibit K.

The crux of Deferidant's argument of frivolity based on Defendant not receiving

an expense report in order to comply with 2 final orders is defeated based on the severe

fact that said expense report was given to them after the decisions were made and in the

altemative, documented by the court as early as three (3) years ago. After 5 years of non-

compliance with two sound rulings by the State Hearing Board. After continued non-

compliance and an illegal attempt to reopen a State Hearing Board matter that, by law,

can never be reopened and the senseless litigation by Defendant and its counsel to



lengthen the time of noncompliance with binding orders and also run up a litigation bill

that is more than what is owed to the estate of Mrs. Bertha Washington. In the midst of

thwarting binding State of Ohio orders and its subsequent derelict actions, I ask this

Honorable Court who is indeed guilty of frivolity? The Court must come to but one

conclusion. That the Defendant Western Reserve Area Agency on Aging is indeed the

only party upon a valid claim of frivolity could be established.

VII. THE EVIDENCE OF DEFENDANT'S ATTORNEY FEES IS EXTI2EME
AND TAINTED WITH FEES NO REASONABLE COURT WOULD ALLOW
BECAUSE MUCH OF Vi'IIAT THE DEFENDANT IS ASKING IS OUTSIDE THE
SCOPE OF THIS IdTIGA'ITON.

In Attorney Dale A. Nowak's Evidence of Defendant's Attomey Fees which,

ironically, started after and his letter to the State Hearing Board erroneously requesting

the reopening of the State hearing case (Please See Exhibit F), said Attorney "peppers"

his Attorneys' fees with items the likes of a $250.00 fee when teaching his paralegal to

shepardize laws, numerous 10 minute calls to Ms. Karen Vrtunski billed at $17.00 per 10

minute call, check Probate Docket via internet at $85.00 for one-half hour, call court

reporter for 10 minutes at $17.00 per this call and other "liberal" attorney fee assessments

and items. Please See Exhibit L.

It is indeed Plaintiff Guardian L. Mitchell's assertion that no attomey's fees be

awarded by any means. Yet in the alternative, such liberal and unjustifiable attorney's

fees must be stricken from being assessed at all. Furthermore, if this Honorable Court

awards attorneys fee's against the estate of Mrs. Bertha L. Washington, a much more

strict accounting of said fees must be given with a much more conservative amount.

Anything else is unjustifiable, unfair and unreasonable.
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To further assert as evidence to our argument against attomey's fees we look

toward Swanson v. Swanson (1976), 48 Ohio App.2d 88. In Swanson, the Court sets forth

the ruling that an attorney cannot reasonably expect to receive payment for all services

provided to a client. Said ruling justifies our assertion before this Honorable Court to

disallow Defendant's claim of attorney's fees and in the altemative, to expect a much

more conservative accounting of attomey's fees claimed against the estate of Mrs. Bertha

L. Washington.

To fnrther cause injury to Plaintiff Guardian L. Mitchell and her rightfiil quest for

justice on behalf of the estate of Mrs. Bertha L. Washington, the Honorable Judge John E.

Corrigan would not allow Plaintiff Guardian L. Mitchell to make fair comments and

present into evidence material discussions about said attorney's fees. The transcript of

said proceedings reads as follows:

THE COURT:...1'm granting that objection and awarding $170.00 for your fees instead
of $100 that the Magistrate gave.

MR. NOWAK: Tbank you, Your Honor.

MS. MITCHELL: Okay, May I respond?

THE COURT: To what?

MS. MITCHELL: May I make a comment about the award?

THE COURT: The fees?

MS. MITCHELL: Yes, please.

THE COURT: No....

Please See Exhibit M.
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Q:dDI`IQ:II:UaI1.6DN

1Topeliilly, if nothircg else, this a`"our1: will st:ay t:hc recommended sixtnonth susponsion,

or at a rnaximum, permit no further sanction than the six-rnont:h suspension. Jt is very frightfiil

t:hat a l;uardian, now a respondent in a disciplinary prococcling., can be held liable while

colleclirtg debts due the estate ol'the court's Ward and can be held personally liable l:or actions

solely related to administering their chriios as guardian. "fhis wotild lcavc a very bad precedent

and sting to any competent attorneys wanting to <u;t as guardians for the poor, frail and elderly.

Further, at no timc bas any rrialice been showii to exist in Respondent collecting t3ic debt due the

estate of 13ertha Washington. As a rnatter of fact, the panel acknowledges that at rio tirne would

thc Ctcspondent personally benefit iiom the collection ol't:hc: dehts due the estate. Such a

recommendation to suspend Respondent for six month,s wocild do more barrn tYun good to the

large number of poor, liail and elderly senior citiy=js she volunteers to assist and keep them

from becoming perrnanent residon1 ol'a mar sing homc. Respondents ef'forts, whilc at times

misunderstood by thc panel, wd:xc used I:o perrxu l:s thcsc scniors cit:ixcns to continue residing irr

their own homes until ttreir deaths, to thrivc in thc outside wotld, aud be at: peace un2i1 ihio

ult'vrnatc deatbs.

ltc.spcctrtally subrnitted,

k#t kiel I
l,uann Mitchell

1Fcspondent

I'.Q). 13ox 08.`01
('h;veland., ( Dhio 411.108

7.16) 1.316-t)QM
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MMMMIIMIIM Clcvcland, Ohio this day of Octobcr'L00'7 by

ordinary U.S. Mail postage prepaid. ° P
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EXHIBIT A



PROBATE COURT OF CUYAHOGA COUNTY, OHIO
JOHN J. DONNELLY, Presiding Judge

JOHN E. CORRIGAN, Judge

1N THE MATTER OF

CASE NO.

FIDUCIARY'S ACCEPTANCE

GUARDIAN
(R.C. 2111.14)

tr^e unaersigned, hereby accept the duties which are required of me by law, and such additional duties as are ordered
by the Court having jurisdiction.

AS GUARDIAN OF THE ESTATE, I WILL:

1. Make and file ar1 inventory of the real and personal estate of the ward within 3 months after my appointment.

2 'L7eposit funds which come into my hands in a lawful depository located within this state.

s!nve>t surplus funds in a lawful manner.

4. Maka and hle an account bienniatly, or as directed by the Court.

iina! account within 30 days after the guardianship is terminated.

irr.,i>r:tari any safe deposit box of the ward.

P esc ve• any and a(1 Wills of the Ward as directed by the Court.

S. Exl>arv-, rund:: only upon written approval of the Court.

^;axe aod liie a guardiaris report biennially, or as directed by the Court.

AS GUARDIAN OF THE PERSON, I WILL:

rc;ec arld control the person of my ward, and make all decisions for the ward based upon the best interest of the
,varc.

suitable maintenance for my ward when necessary.

a rrraintenance and education for my ward as the amount of his estate justifies if the ward is a minor and
or nlalher, or has a tather or mother who fails to maintain or educate him/her.

;1nc: fi,e a guardian's report biennially, or as directed by the Court.

r:?ers anci jucigrnents of the Court pertaining to the guardianship.

nry acidress or the ward's address, I shall immediately notify Probate Court in writing. I acknowledge
c, to reinoval as such fiduciary if I fail to perform such duties. I also acknowledge that I am subject to
o:; tcr Irnpro+ er conver ,ion ol the property which I hold as such fiduciary.

Date Fiduciary

15.2 - FlDUCIARY'S ACCEPTANCE - GUARDIAN
(A^ 12/99



EXHIBIT B



PROBATE COURT OF CUYAHOGA COUNTY
Division of the Court of Common Pleas

JOHN J. DONNELLY JOHN E. CORRIGAN
PRESIDING JUDGE ..^ . . _ , JUDGE

INSTRUCTIONS TO GUARDIANS

Every guardian should consult with an attorney, during the progress of the administration of the guardianship.

Every person who receives letters of appointment as guardian from the Probate Court becomes an officer of the
Court, and as such is responsible by law, and under the bond, to faithfully discharge all duties, among them being the
following:

1. Immediately after being appointed and pending Investment, as provided by law, the guardian must deposit
all funds on hand, or recelved, in one or more depositaries in the name of the guardian of his wards, or
ward. Each depositary nhust be a national bank located In the state, or a bank in the state, or trust
company operaUng under the laws of the state. Satisfactory proof of such deposits must be made to the
Court when the account Is filed. Funds belonging to the ward must be kept separate and distinct from
other f unds. All wills of the ward must be deposited with the Court for safekeeping.

2. Within three months after the date of the appointment, the guardian shall make and return to this Court
an inventory showing all real and personal property belonging to the ward. A form for such purpose Is
supplied by the Court.

3. No funds shall be used for the support, maintenance or education of a ward unless authorized by the
Court.

4. The guardian shall pay all just debts of the ward including Court costs when due from the ward's assets
and collect all debts due the ward. The guardian shall also settle and adjust the assets vrith the approval
of the Court.

5. The guardian is required to secure receipts for each and every expenditure. Receipts signed or purported
to be signed by the ward will not be allowed as a credit to a guardian in the settlement of accounts.

6. Every guardian is charged by law to manage the estate to the best interests of the ward. Guardians may
invest only in'9egal investments" authorized by state law.

7. When the ward receives payments from the United States Veterans Administration, an account must be
filed each year on the anniversary date of the appointment of the guardian.

Every other guardian shall file an account in this Court of all receipts and disbursements every tvio years:
A receipt for each expenditure must be presented. Satisfactory proof of all balances and investments
must be exhibited to the Court. ALSO REQUIRED AT TIME OF FILING THE ACCOUNT IS A BIENNIAL
REPORT ON THE MENTAL AND PHYSICAL CONDITION OF THE WARD. ,

8. All guardians of the person only of an adult incompetent must every two yeats as of their anniversary date
of appointment file a bierinial report on the mental and physical condition of the ward.

9. Every guardian appointed pursuant to the Uniform Veterans Guardianship Act is especially cautioned to
consult with an attorney of the United States Veterans Administration, or viith the court, before discharging
the duties,

10. Compensation of the guardian and attorney fees should be allowed and paid in the Guardianship, as fixed
by Rule or by Order of Court.

11. When a minor ward becomes eighteen years of age, a Final account must be filed, v ithin 30 days.

12. When the ward dies, a guardian has NO POWER THEREAFTER, and must file a Final account
immediately. I
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EXHIBIT C



rutJ.C L vl .L

[§ 21.11.15.1 1 § 21.11.151. Personal liability of guardian or conservator as to contracts and debts.

(A) If a guardian of the estate, a guardian of the person and estate, a guardian of the person, or a
conservator enters into a contract in the representative capacity of the guardian or conservator, if the
contract is within the authority of the guardian or conservator, and if the guardian or conservator
discloses in the contract that it is being entered into in the representative capacity of the guardian or
conservator, the guardian or conservator is not personally liable on the contract, unless the contract
otherwise specifies. If the words "guardian," "as guardian," "conservator," "as conservator," or any other
word or words indicating representative capacity as a guardian of the estate, a guardian of the person and
estate, a guardian of the person, or a conservator are included in a contract following the name or
signature of the guardian or conservator, the inclusion is sufficient disclosure for purposes of this
division that the contract is being entered into in the guardian's representative capacity as guardian of the
estate, guardian of the person and the estate, or guardian of the person or is being entered into in the
conservator's representative capacity as conservator.

A guardian of the estate, a guardian of the person and estate, a guardian of the person, or a
ervator is not personally liable for any debt of the ward or, in the case of a conservator, the

physically infirm, competent adult, unless one or more of the following applies:

(1) The guardian or conservator agrees to be personally responsible for the debt.

(2) The debt was incumed for the support of the ward or the physically infirm, competent adult, and the
guardian or conservator is liable for that debt because of another legal relafionship that gives rise to or
results in a duty of support relative to the ward or the physically infirm, competent adult.

(3) The negligence of the guardian or conservator gave rise to or resulted in the debt.

(4) An act of the guardian or conservator that was beyond the guardian's or conservator's authority gave
rise to or resulted in the debt.

HISTORY: 145 v S 113 (Eff 10-29-93); 146 v H 391. Eff 10-1-96.

http://onlinedocs.andersonpublishing.com/oh/lpext.dll/p... 10/27/2005



§ 2111.i7. Suits by guardians.

A guardian may sue in his own name, describing himself as guardian of the ward for whom he sues.
When his guardianship ceases, actions or proceedings then pending shall not abate, if the right survives.
His successor as guardian, the executor or administrator of the ward, or the ward himself, if the
guardianship has terminated other than by the ward's death, shall be made party to the suit or other
proceeding as the case requires, in the same manner as executor or administrator is made a party to a
similar suit or proceeding where the plaintiff dies during its pendency.

HISTORY: GC § 10507-18; 114 v 320(388); Bureau of Code Revision. Eff 10-1-53.

http://onlinedocs.andersonpublishing.com/oh/1pExt.d11/P... 10/27/2005
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STATE HEARING DECISION

Co nry

CUYAHOGA
Place ot Hearing

CUYAHCIGA CDHS

pisuictNearinfls Sedion
CLEVELAND

In1Yal hearinq Dalt

05/10n000

^ Appel^anVRap(esenlaU^t

5c11THA, WASHINGTON

LUANN MITCHAL, LGL.GDN,

i F.O. BOX 08531

CLEVELAND., OH, 44108•

Date NoAce Mailed

1 213 0/1 8 99 •
pate Received by Local Agency

p4/06/2000

Apueal N.+mCerta)rProyrarn(s) ,

9942556/MED
I.
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Notice to Appellant

This is the oftlcial report of your ccaring and is to inrorm you of the decision and order in your casc. All papers and matcria!s
introduced at the hexring or otherwise filed in the proceeding make up the hearing record. The hearing record will be maintained by the
Ohio Depanmcnt of Human Services. tf you would like a copy of the official rbcord, please telephone the hcaring supcrvisar at the
CLEVELAND Disuict hearing seetion st 1-300-686-I551.
If •vou bclievc this state hearing decislon is wrong, you may request an administrative appeal by wriung m. Ohio Depl-tmcn^. pfHurmn
Servic.s, OtTmc of Legal Services, 30 East Broad Street, 31 st Floor, Columbus, Ohio 43266-042) or FAX (614) 752-3293. lbur
requast should inelude a copy of this hearing decision and an explanation of tvhy you think it is wrong. Your written request must be
reccived by the 0ffice of Legal Services within t 5 ealendar dpys from the date this decision is issued. (ljrhe /Srh dpy jplfs on o
.eekr++d or ho(idoy, this depoline is e.rrendad (o rhe next work doy.)

During the i 5•day adminisaalive appeal period you may requost a free copy of the tape recording of the hearing by contacring ISe
district hearings seetion,
tc you want information on free legal scrvices but don't know the number of your toeal legal aid affice, you can call the Ohlo State
Lcgal Services a.ssociation, toll free, at 1•800-589-5888, for the local number.

15SUES:
Tne Appellant was a recipient of Passport Services through Western Reserve Area Agency on Aging
(WRA.A.A). WRA.AA proposed disenroliment on 12/17/99 due to placement in a nursing facility.
The guardian requested a hearing on 12128/99. Passport inappropriately terminated services during
the pendency of the appeal despite the guardian's timely request for hearing. A hearing decision was
issued 3/28/00 overruling the appeal and finding that WRAAA's 12/17/99 terpination of home and
corrununity-based waiver services due to Appellant's institutionalization was appropriate. That
decision was affirmed by an administrative appeal decision issued 4/27/00. The guardian argues lhat
the Ae^cncy should have reinstated benefits pursuant to the state hearing decision of 3/23/00 and that
;he Appel!ant should be reimbursed for her cost of care for that time frame. The second ground for
appeal is based on WRAAA's refusal to accept re-enroflment forms from the guardian due to notations
that the guardian had.added to the forms. The guardian further argues that she was denied the ri,ht ro
reapply by LVRAAA.

:'tis noted in the 3/28/00 State Hearing Decision, the Agency improperly terminated benef ts dt:ring thc

M.%vA

j %'. 3 bealtq SUSTAINED 9942556

i

pale Issued

06/2112000
Comp(iance 9942556

Drstrinu(ion: OMg,nal lo appeoaot, one capY to )oCa1 a9ency: one copy tp disuict Mearinp secGOn; one 6opy lo abtricl ot(ice; rwo aoFles ID Sia1e Hea+:nqs.
rpnororopy ro apuenanrs avmoered represantanve, ii any, and to 00HS units as appropriate.J
OHS <005 (REV 9194)



Pipa2o(7

AppLal Number(s)

I9942556

STATE HEARING DECISION CONTiNUATION

course of the appeal. Those beriefits shouldhave been reinstated snd the Appellant should be
reirnbursed for services she paid for during that period.

^ :^__-. ... ,_..,... ; .._ . ..
1'T206E1JURAL IvIATTERS:
The Guardian previously appealed the termination of Passport benefits. A state hearing was held
2/1/00. A hearing decision was issued 3/28100, which overruled the appellant's appeal, but noted that
the agency inappropriately terminated benefits while the appeal was pending. That decision was
affirmed upon appeal on 4/27/00. The guardian requested another hearing on 4/6/00. A hearing was
scheduled for 5110/00, notice was sent on 4127100.

SUMMARY OF PROCEEDINGS:
The Appellant rvas a recipient of Passport Services through Westem Reserve Area Agency on Aging
(vVRAAA). WR.AAA proposed disenrollment on 12117/99 due to placement in a nursing facility,
The guardian requested a hearing on 12/28/99. Passport inappropriately terminated servtces during
the pendency of the appeal despite the guardian's timely request for hearing. A hearing decision was
issued 3/28/00 overruling the appeal and finding that WRAAA's 12/17/99 termination of home and
cotnmunity-based waiver services due to Appellant's institutionalization was appropriate. That
decision was affirmed by an administrative appeal decision issued 4/27/00. The guardian argues tltat
the Agency should have reinstated benefits pursuant to the state hearing decision of 3/28/00 and that
the Appellant should be reimbursed for her cost of care for that time frame. The second ground for
appeal is based on WRAAA's refusal to accept re-enrollment forms from the guardian due to notations
that the guardian had added to the forms. The guardian further argues that she was denied the right to
reapply by WRAAA.

\V7tAAA admitted that services were,(erminated improperly during the course of the appeal. As a
result of the'hearing WRA.AA reopened the waiver case and had a new assessment completed on
2/8100. WRAAA gave the guardian a waiver packet to review. On 3/22/00 V3RAA.A contacted the
Guardian regarding the rettim of the waiver packet. The Guardian said she would fax the documents,
but failed to do so until 3/30/00. When the,packet was retumed on 3/30/00, there were two notations
made by the Guardian on the waiver forms to which WRAAA objected. First on the Responsibilities
sheet, the Guardian had added "when possible" to the statement that the Appellant would be available
to meet with her case manager on a regular basis. On the Authorization to Release Information the
Guardian added a requirement that she be notified prior WRAAA contacting any third parties
regarding the Appellant. The Guardian required that she be told the nature of the contact, the name,
ztddress and phone number of the person they intended to contact, the name of the agency or compan^
and the nature of the information sought. WRAAA felt that the forms as altered were unacceptable,
the reassessment was expired and since the hearing decision had been issued overruling the appeal,
Lheyclosed out the case on 4/5/00. On 416/00 there was a conversation between the Guardian and
\VRAp.A on the process for reapplication. The Guardian offered to refax a clean copy of the forms
but was told it was unnecessary since a new application would be required.

The Guardian testified that she sent the material back to',uRA,A.A through the mail, but they were not
received. After beino contacted by WRAAA she faxed the forms to them with the noted alterations.
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The Guardian indicated that the alterattons were not material alterations, but were made as a counesy
to the Agency. The Appellant is out of her home for most of the day, receiving therapy and would not
be avaifable regularly unless an appointrtent was scheduled. The Guardian also indicated that the
doctor s office had told her that they would not release information to WRAAA without the Guardian's
involvement which is why she added the notation to the release of information form. After the 4/6/00
telephone call with WRAAA, the Guardian faxed unaltered forms. These forms were retumed to her.
The Guardian indicated that she was told by another WR.AAA employee that a new assessment would
not be necessary. The final issue involves the attempt by the Guardian to reapply for waiver services
on the Appellant's behalf. The Guardian states that when she contacted WRAAA on 4/18/00 she was
denied the right to reapply because the intake worker indicated there was.a notation on the computer
not to take a new application. The WR.AAA representative stated that the reason that no assessment
was scheduled at the time of the guardian's call was because WRAAA wanted to have options to offer
the Guardian to schedule a date and time. The WRAAA representative stated that telephone calls
were made to schedule the assessment and that no contact was made. The Guardian indicated that her
office was open during the times at issue and other business was transacted during those times.

FINDINGS OF FACT_

Undisouted Facts:
1. The Appellant was a recipient of Passport Services through Western Reserve Area Agency on

Aging (WRAAA).
2. \VRAA.A proposed disenrolJment on 12/17/99 due to placement in a nursing facility.
i. The guardian requested a hearing on 12/28/99. Passport inappropriately tetrninated services

during the pendency of the appeal despite the guardian's timely request for hearing.
A hearing decision was issued 3/28/00 overruling the appeal and finding that \VRAAA's
12/17/99 termination of home and community-based Waiver services due to Appellant's
institutionalization was appropriate. That decision was affirTtted by an administrative appeal
decision issued 4/27/00.

5. \VRAAA admitted that services were terminated improperly during the course of the appeal.
6. As a result of the hearing WR.AA.A reopened the waiver case and had a new assessment

completed on 2/8/00.
7. t,VRAAA gave the guardian a waiver packet to review. On 3/22/00 WRA.AA contacted the

Guardian regarding the return of the waiver packet. Ttte Guardian said she would fax the
documents, but failed to do so until 3/30/00.

S. When the packet was retumed on 3/30/00, there were two notations ritade by the Guardian on
the waiver forms to which WRAAA objected. First on the Responsibilities sheet, the
Guardian had added "when possible" to the statement that the Appellant would be available to

' meet with her case manager on a regular basis. On the Authorization to Release Information
ihe Guzdian added a requirement that she be notified prior WRAAA contacting any third
parties regarding the Appellant. The Guardian required that she be told the nature of the
cuntact, the name, address and phone number of the person they intended to contact, the name
of the agency or company and the nature of the information sought.
WR.AAh fe;t that the for:ns as altered were unacceptable, the reassessment was expired and
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since the hearing decision had been issued overrulingThe appeal, they closed out the case on
415/00.

1 i7. On 4/6/00 there was a conversation between the Guardian and WRAAA on the process for
reapplication. The Guardian offered to refax a clean copy of the forms but was told it was
unzecessary since a new application would be required.

Disouted Facts:
i. The Guardian testified that she sent the inaterial back to WR AAA through the mail, but they

were not received.
2. The Guardian indicated that the alterations were not material alterations, but were made as a

couttesy to the Agency. The Appellant is out of her home for most of the day, receiving
therapy and would not be available regularly unless an appointment was scheduled. The
Guardian also indicated t:hat the doctor's office hadtold her that they would not release
information to WRAAA without the Guardian's involvement which is why she added the
notation to the release of information form,

3, The Guardian states that when she contacted NVRAAA on 4(13100 she was denied the right to
reapply because the intake worker indicated there was a notation on the computer not to take a
new application. The WRAAA representative stated that the reason that no assessment was
scheduled at the time of the guardian's call was because WRAAA wanted to have options to
offer the Guardian to schedule a date and timer

4. The WRAAA. representative stated that telephone calls were made to schedule the assessment
and that no contact was made. The Guardian indicated that her office was open during the
times at issue and other business was transacted during those times.

CONCLUSIONS OF POLICY:

1. Ohio Admin. Code 5101:6-4-01 states that when a request for a hearing is received within the
prior notice period benefits shall not be terminated until a hearing decision is rendered,

2. Ohio Admin. Code 5101:6-4-01 further states that when benefits are reduced, suspended or
temunated in violation of the provisions of this rule, benefits shall be reinstated to the previous
level.

3. Ohio Admin. Code 5101:6-4-01 requires the agency to respond to reinstatement orders by
authorizing benefits within five workdays of receipt of the order.

4. "Reinstatement of benefits to the previous level" means that benefits shall be reinstated
retroactive to the date the benefits were reduced, suspended or terminated.

5. Ohio Admin. Code 5101:3-31-04 provides that the application process for the PASSPORT
, HCBS waiver program begins with a completed application for Medicaid and contact with the

passport administrative agency having passport program responsibility resulting in
arrangement of an assessment.

Ah,'tL,YSlS:
The Cluerdian requested tha`. ;•e hearing decision address Appellant's el igibiiity for services ;or [he



Bertha L. Washington. Mrs. Washington was approximately ninety years old and resided in

her home at 10821 Hampton Road, Cleveland, Ohio. Upon her appointment as guardian,

Luann Mitchell began exercising her fiduciary duties as guardian for Bertha Washington. An

inventory of Mrs. Washington's assets was filed with the court on July 16, 1999. Mrs.

Washington's assets, as reported on July 16, 1999, included real estate valued at

approximately $42,900.00, a Huntington National Bank checking account with a balance of

$348.52 and social security income of approximately $786.00 per month.

In late 1999 and early 2000 a controversy arose regarding Mrs. Washington's care and

the obligation of the WRAAA to provide PASSPORT in home medical nursing service. A

State Hearing decision issued June 21, 2000 found that the WRAAA properly interrupted

Mrs. Washington's PASSPORT services while she was hospitalized and subsequently placed

in a rehabilitation center, however, the State Hearing officer found that WRAAA had

improperly interrupted PASSPORT services during the State Hearing appeal process. The

State Hearing officer further required compliance and reimbursement for Mrs. Washington's

care for the appeal period: February 5, 2000 through March 28, 2000. (Defendant's Exhibit K)

There is no dispute about these facts, however, following the State Hearing decision

WRAAA wrote to Attomey Mitchell acknowledging their obligation to reimburse Mrs.

Washington's expenses. A request for Mrs. Washington's expenses was made by WRAAA

on July 3, 2000, only days after the State Hearing decision.

Rather than submitting the expenses as requested, Attorney Mitchell filed an Ex Parte

Motion to Enforce Judgment Against WRAAA in Cuyahoga County Probate Court on April

13, 2001. On July 31, 2001 WRAAA filed a Motion to Dismiss. Limited discovery followed

the filing of Attorney Mitchell's Motion. During the course of discovery the scope of the

claimed expenses came to light. Attomey Mitchell claimed $31,527.00 in reimbursable

-2-
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period from her discha_rge from the nursing facility of 2/5/00 to the issuance of the hearing decision;on
3!28I00 and for the periad from 4118/00 forward based on the claim that she was denied the
oppot:;Lnity to reapply for Passpon.
Regarding the first rSeriod, the Appellant should have been covered for the period of the appeal and
should have received services during that period. Ohio Admin. Code 5101:6-4-01 requires the agency
to reinstate benefits to the previous level, retroactive to the date the benefits were reduced, suspended
or terminated. WRAAA failed to do that and instead treated the case basically as a new application,
requiring all new paperwork. The Appellant should be reimbursed for the care she paid for during this
period.

The issue with regard to the 4/18/00 telephone contact between the Guardian and WRAAA is the
subject of aqme dispute. However, WRAAA representatives indicated that the intake worker should
create the screen for the assessment and then cail back to schedule the actual assessment. It appears
that the contact nieets the requirements of Ohio Admin. Code 5101:3-31-04 of contact with the
passport administrative resulting in arrangement of an assessment. The panies attempted to arrange
the assessment at the hearing, but were unable to do so. The parties did agree to arrange the
assessment at a mutually agreed time. While the intake worker was unable to arrange the assessment
at the time of the call, the WRAAA did not refuse to take the Appellant's application.

HEARING OFFICEt:'S TtECOMMENDATIONS:
Based upon the reasoning set forth above, I recommend that the Agency's decision be reversed and
Appeal 99942556 be SUSTAINIED.

FINAL ADMINISTRATIVE DECISION AND ORDER:
Finding the hearing officer's decision to be supported by the evidence, the recornmendation is adopted.
Appeal #9942556 is SUSTAINED in nnrt.
For the period from appellant's discharge of 2/5/00 from the nursing facility, to the issuance of the
hearing decision on 3/28/00, x^Al1oellant shall be reimbursed for the care she paid f during this
period - COMPLIAN ^^S I2EQUI
O.A.C Sectton 1 1: 6-7-03 requires prompt compliance with state hearing decisions. For decistons
involving public assistance, compliance shall be achieved within 15 calendar days from the date the
decision is issued, but in no event later than 90 calendar days from the date of the hearing request.
Compliance shall be promptly reported to the Bureau of State Hearings, ODHS, via "State Htaring
Compliance," ODHS 4068, accompanied by appropriate documentation.

For the period from 4/18/00 forward the actions of the WR.A.AA met the requirements of Ohio Admin.
Code 5101:3-31-04 and the WRAAA did not refuse to take the Appellant's application.

APPENDIX:
;rxhibit A - 3/28/00 State Hearing Decision
cxhibit B- 4/27/00 Administrative Appeal Decision
Exhibit C- 4/6/00 Lerter from WRAAA (2 pages)
Exhibit D - 4/6/00 Letier from Guardian (3 pages)
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Exhibit E- WRAAA. forms with alterations (2 pages)
Exhibit F - Progress Notes (2 pages)
Exhibit G- 11/30/99 letter from WTtA.AA
Exhibit H - Timeline (2 pages)
Exhibit I - Running Record Comments ( 2 pages)
Exhibit J- 4/18/00 Letter from Guardian
Exhibit K - 4/21/00 Letter from WRAAA
Exhibit L - Affidavits of caregivers (2 pages)

Date Issued: 06/21/2000
PASSPORT10A
WESTERN RESERVE AAA
925 EUCLID AVENUE, SUITE 550
CLEVELAND, OH, 441151407
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IUANN MITCHELL

Attorney at Law - Post Office Box 08531- Cleveland, Ohio 44108

August 30, 2002

Phone 216.486.0024 - Fax 216.486.0024
Advice is a lawyer's only stock and trade

Ms. Virginia M. Ringel

Assistant Chief, Bureau of State Hearings

Ohio Job and Family Services

30 East Broad Street

Columbus, Ohio 43215-3414

re: Bertha Washington
Notice of Appeal for
Case Nos.9932754 and 9942556

Dear Ms. Ringel:

This letter will serve to notify you that Bertha Washington

is preserving any and all rights she may have pertaining to your

decision of August 21, 2002 concerning the above-referenced

matter. Further, this letter serves as notice to you that Mrs.

Washington is appealing your decision of August 21, 2002, which

sought to unilaterally declare Western Reserve Area Agency

(herein after referred to as "WRAAA") to be in compliance with

the State Hearing Decisions referenced above and dated March 28,

2000 and June 21, 2000, respectively.

This appeal notes that you have sought to overturn these

State Hearing Decisions, which are binding into perpetuity until

there has been mandatory compliance, without notice to Mrs.

Washin,qton and solely after conferring with the very entity NOT

in compliance, WRAAA. You have violated Mrs. Washington's rights

afforded her under the United States Constitution, to which we

consider a serious infraction, along with intentionally failing

to seek strict mandatory compliance from WRAAA, which you are

charged with doing.

At all times pertinent, you have been aware of WRAAA's NON-

COMPLIANCE because I have continued to telephone you and write

you several letters reminding you that it is your duty to enforce

compliance, which you failed to do, and continue to fail to do.

Then, on the eve of a hearing held in the Probate Court of



Cuyahoga County on August 22, 2002, you attempt to facsimile me a

transmission overriding TWQ previous adjudicated hearing

decisions dated March 28, 2000 and June 21, 2000. Certainly, you

conferred, without my knowledge, with WRAAA, and YOU declared

compliance although you knew at all times relevant that such was

D9t the case.

As you know, since you had failed to enforce the hearing

decisions for payment due to Bertha Washington from WRAAA, it was

this office that requested your office sanction WRAAA by

withholding funds to them pursuant to state law (see my certified

letter to you dated July 13, 2002). Since you have refused to

enforce compliance since March 28. 2000, you then unilaterally

declare, on August 21, 2002, WRAAA to be in compliance with the

hearing decisions dated March 28, 2000 and June 21, 2000.

Certainly this unfounded decision prevents both you and WRAAA

from further scrutiny for failing to enforce and make payment to

Bertha Washington as ORDERED by TWO administrative hearing

officers. Your actions, and those of WRAAA are repudiated.

You have been previously notified by letter and telephone

calls from this office that there had been positively no

compliance met by WRAAA. In fact, on August 22, 2002, WRAAA's

attorney, Dale Nowak, admitted to Probate Judge John E. Corrigan

during a hearing in that court that WRAAA had incurred $15,000.00

in legal fees to date for his services as the attorney for WRAAA.

This amount DID NOT include the monies spent for ancillary legal

expenses, such as copying costs, subpoenas, court reporter fees,

and all the voluminous transcripts ordered by WRAAA after each

and every multiple hearing we have had in this matter.

Of greater tragedy was the offer by Karen Vrtunski, Assistant

Director of the WRAAA for Long-Term Care, to pay only $3,000.00

to Mrs. Washington towards reimbursement due in the amount of

$31, 527.00. Certainly, if WRAAA is utilizing Federal, State and

Local funds, along with private funding dollars, earmarked to

assist the poor, frail and elderly population, to which 95 year

old Bertha L. Washington is a member, to pay its attorneys to

fight the very population they are to serve in their own mission

statement, then there is an inherent flaw in your agency to give

credence to such conduct.

2



Arithmetically, WRAAA has spent more money to NQ_T pay Mrs.

Washington the TWO State Hearing Decisions rendered in her favor

to which WRAAA failed to appeal within 15 days after they were
rendered, making those decisions binding into perpetuity against

WRAAA until paid in full.

Please provide me with proof of WRAAA's payment to Bertha

Washington of monies due to her pursuant to the State Hearing

Decisions dated March 28, 2000 and June 21, 2000, along with any

other evidence you relied on in unilaterally overturning State

Hearing Decisions which are binding on WRAAA into perpetuity

until compliance is met. Again, it is noted that in declaring

compliance having been met, you are also standing in

contravention to your own letters addressed to WRAAA demanding

compliance on August 16, 2001 and December 21, 2001.

Please provide me with a copy of the Notice of Compliance filed

by WRAAA in the year 2000 grid the Notice of Compliance filed on

or about August 21, 2002 when you deemed WRAAA in compliance.

As a result, your alleged issuance of compliance on the part of

WRAAA on August 21, 20002 is a fraud. My request that you

enforce the decisions, in Bertha Washington's favor, must still

be achieved. Please do so immediately, and withhold funding to

WRAAA until those funds due to Mrs. Washington have been paid to

her.

Please let me know if a hearing will be set in this matter.
Thank you in advance for your attention to this matter.

Sincerely,

L. Mitchell

Attorney and Court Appointed
Guardian for Bertha Washington

LM/kma

3
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Exhibit E - WR.A,AA forms with alterations (2 pages)
Exhibit F - Progress Notes (2 pages)
Exhibit G - 11/30/99 letter from WRAAA
Exhibit H - Timeline (2 pages)
Exhibit I - Running Record Comments (2 pages)
Exhibit J- 4/18/00 Letter from Guardian
Exhibit K- 4/21/00 Letter from WRAAA
Exhibit L - Affidavits of caregivers (2 pages)

Aristotel Papa

Date Issued: 06/21/2000
PASSPORTIOA
WESTERN RESERVE AAA
925 EUCLID AVENUE, SUITE 550
CLEVELAND, OH, 441151407
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FINAL ADMINISTRATIVE DECISION AND ORDER:
Finding the hearing officer's decision to be supported by the evidence, the recommendation is adoptec
Appeal #9942556 is SUSTAINED in part.
For the period from appellant's discharge of 2/5/00 from the nursing facility, to the issuance of the
hearing decision on 3/28/00, The Appellant shall be reimbursed for the care she paid for during this
period - COMPLIANCE IS REQUIRED .
O.A.C. Section 5101: 6-7-03 requires prompt compliance with state hearing decisions. For decisions
involving public assistance, compliance shall be achieved within 15 calendar days from the date the
decision is issued, but in no event later than 90 calendar days from the date of the hearing request.
Compliance shall be promptly reported to the Bureau of State Hearings, ODHS, via "State Hearing
Compliance," ODHS 4068, accompanied by appropriate documentation.



Reimbursable Expenditures February 5, 2000 to March 28, 2000

2/5/00 M. Davis - file review and consultation (WCP)
2/6/00 M. Davis - nutrition consultation
2/7/00 Home medical equipment and supplies

Pulse oximeter-$600.00
Bed cradle-$169.00
Automatic Blood Pressure Monitor-$89.00
Glucose meter-$249.00
Automatic Thermometer-$19.00

Adult Day Care and Home Health Aides ($10/hr.@ 52 days @ 12 hr/day)
Light Housekeeping (8.5 visits @ $40.00/visit)
Errands (Grocery shopping, pharmacy, etc.) 27 trips @$10.00/errand)
Emergency Monitoring Response System (includes 2 free consults)
Home Delivered Meals (Lunch $6.00; Dinner $10.00)
Minor Home Modifications (wheelchair accessability)

Stove $ 289.00
Ramp 400.00 (front)
Ramp 3,300.00 (rear)
Electrical 3,100.00

Breaker Upgrade
Wheelchair
ADA doors widened
Furnace
Locks
Kitchen/Bath
Dining Room
(stack pipe/wall repair)

Transportation (medical visits)

TOTAL(Sub-Total)

250.00
350.00

2,250.00
2,200.00

350.00
900.00
800.00

$ 350.00
150.00

1,126.00

6,240.00
340.00
270.00

6,000.00
832.00

14,189.00

80.00 (2 @ $40.00 p/trip) 80.00

2/6/00 to 3/24/00.J:M.:Lonergan, M.D.

,

pLA1NTIFF'S
EXHIBIT

C.

TOTAL

1,

29,577.00

1,950.00

$ 31,527.00



HOUSE CALLS UNLIMITED, M.D.
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Bob Taft
Governor

OHIO

Job "\\
& Family
5 E R V I c E S

30 East Broad Street • Columbus. Ohio 43266-0423

w'%vw.sta te.ob.us/odjfs

December 21, 2001

Karen Vrtunski, Asst. Director
Westem Reserve Area Agency on Aging
925 Euclid Avenue
Suite 550
Cleveland, Oh 44115-1407

Dear Ms. Vrtunski,

Tom Hayes

Director

A state hearing decision was issued June 21, 2000, finding in favor of Ms. Bertha Washington.
Ms. Luann Mitchell, Legal Guardian for Ms. Washington, has reported to me that your agency
has not yet reimbursed Ms. Washington the amount of money she paid for her care from
February 5, 200 to March 28, 2000, as you were ordered to do by the state hearing decision.

I received verification from the County Department of Job and Family Services that an open
Medicaid eligibility span was established for the time period in question, and assumed that your
office had complied with the decision. Please take whatever action is necessary to comply with
the state hearing decision, and send me verification that you have done so.

As you know, pursuant to Ohio Administrative Code rule 5101:6-7-01 (B), the state hearing
decision is binding on the agency. I have attached the state hearing decision, and a compliance
form, so that you can more easily report your compliance actions to my office.

Thank you in advance for your compliance with this state hearing decision. Please feel free to
contact me at (216) 466-2724 if you wish to discuss this pending compliance action.

Sincerely, '

Virginia Ringel, Asst. Chief
Bureau of State Hearings

Enclosure

c: Luann Mitchell PLAINTIFF'S
P.O. Box 08531 ^ EXHIBIT
Cleveland, Ohio 44108 _2
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September19,2002

Dale A. Nowak
Buckingham, Doolittle & Bunoughs, LLP
13 75 East 9'h Street
Suite 1700
Cleveland, Ohio 44114

Dear Mi, Nowak:

Thomas]. Hayu
Director

N

I am writing in reference to th ]etter you sent January 22, 2002, ^dttesting that we reopen the issue of
-reimbursement for Medical Expenses f`or Ms. Bertha Washington. 1-ap-dTo-gize for this great delay in responding

io your request. The letter you sent was irladvertently filed with other items and just reoently found.

The Ohio Administrative Code Rules that goverrt our program, prohibit us from reopenirtg an issue once it has
been decided through hearing. The only option to revisit an appeal already settled, is for the appellant to
request an adrrlirlistrative appeal, and then judicial review. That was not done, so the issue of eligibility for
reimbursement for care provided to Ms. Washington from February 5,2000 through March 28, 2000, is
settled and is binding on the agency.

There will be, however, a new hearing scheduled the week of November 19, 2002, to adjudicate the issue of
specific requests for reimbursement that have been denied, or not yet paid. The delay in scheduling is due to
the tulavailabiliry of Ms. Washington's representative.

Again, please forgive the delay in this response.

S cerely,

Virginia Ringel, Asst. Chief
Bureau of State Hearings

c: Karen Vmulski, WRAAA

An Equal Opportunity Employer
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December 21, 2001

Karen Vrtunski, Asst. Director
Westem Reserve Area Agency on Aging
925 Euclid Avenue
Suite 550
Cleveland, Oh 44115-1407

Dear Ms. Vrtunski,

Tom Hayes

Director

A state hearing decision was issued June 21, 2000, finding in favor of Ms. Bertha Washington.
Ms. Luann Mitchell, Legal Guardian for Ms. Washington, has reported to me that your agency
has not yet reimbursed Ms. Washington the amount of money she paid for her care from
February 5, 200 to March 28, 2000, as you were ordered to do by the state hearing decision.

I received verification from the County Department of Job and Family Services that an open
Medicaid eligibility span was established for the time period in question, and assumed that your
office had complied with the decision. Please take whatever action is necessary to comply with
the state hearing decision, and send me verification that you have done so.

As you know, pursuant to Ohio Administrative Code rule 5101:6-7-01 (B), the state hearing
decision is binding on the agency. I have attached the state hearing decision, and a compliance
form, so that you can more easily report your compliance actions to my office.

Thank you in advance for your compliance with this state hearing decision. Please feel free to
contact me at (216) 466-2724 if you wish to discuss this pending compliance action.

Sincerely,

Virginia Ringel, Asst. Chief
Bureau of State Hearings

Enclosure

c Luann Mitchell
P.O. Box 08531
Cleveland, Ohio.44108
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PROBATE COURT OF CUYAHOGA COUNTY, OHIO
JOHN J. DONNELLY, Presiding Judge

JOHN E. CORRIGAN, Judge

IN THE MATTER OF

CASE NO.

FIDUCIARY'S ACCEPTANCE

GUARDIAN
M.C. 2111.11>

i, the undersigned, hereby accept the duties which are required of me by law, and such additional duties as are ordered
by the Court having jurisdiction.

AS GUARDIAN OF THE ESTATE, I WILL:

1. Make and ffie an inventory of the real and personal estate of the ward within 3 months after my appointment.

2. DeposR funds which come into my hands in a lawtul depository located within this state.

a Invest surplus funds in a lawful manner.

4. Make and file an account biennially, or as directed by the Court.

5. File a final account within 30 days after the guardianship is terminated.

& Inventory any safe deposit box of the ward.

7. Preserve any and all Wills of the Ward as directed by the Court.

& Expend funds only upon written approval of the Court.

9. Make and file a guardian's report biennially, or as directed by the Court.

AS GUARDIAN OF THE PERSON, I WILL:

1. Protect and control the person of my ward, and make all decisions for the ward based upon the best interest of the
ward. 4,, ^_.

2. Provide suitable maintenance for my ward when necessary.

a Provide such maintenance and education for my ward as the amount of his estate justifies if the ward is a minor and
has no father or mother, or has a father or mother who fails to maintain or educate him/her.

4. Make and file a guardian's report biennially, or as directed by the Court.

5. Obey all orders and judgments of the Court pertaining to the guardianship.

It I change my address or the ward's address, I shall Immediately notify Probate Court in writing. I acknowledge
that I am subject to removal as such fiduciary if I fail to perform such duties. I also acknowledge that I am subiect to
possible penafties for improper conversion of the property which I hold as such fiduciary.

^1- ► z- `^^
ate Fiduciary

-^•• .w•c err.EPrANCE - GUARDIAN
++roo
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PROBATE COURT
F I L E D

IN THE PROBATE COURT
DIVISION OF THE COURT OF COMMON PL E

CUYAHOGA COUNTY, OHIO

IN THE MATTER OF

APR 6 2005

SCUYAHOGA COUNTY, 0..,

Case No. 1999 GDN 14181 B}
}

BERTHA L. WASHINGTON }
INCOMPETENT }

}
And }

}
MITCHELL v. }
WESTERN RESERVE AREA AGENCY OF AGING }

}

2002 ADV 59296

MAGISTRATE'S DECISIONI

Case number 2002 ADV 59296 and 1999 GDN 14181 B were remanded by the

Eighth District Court of Appeals for a hearing on Western Reserve Area Agency of Aging's

Motion for Attorney Fees and Sanctions pursuant to RC 2323.51 and Civil Rule 11. The

guardianship was also remanded to hear Attorney Mitchell's Application for Guardian and

Attorney Fees. The Court of Appeals case number is CA 03083837. In addition Attorney

Mitchell filed a Motion for Immediate Hearing and Order of Relief in both cases on

September 29, 2004.

Westem Reserve Area Agency of Aging, hereafter WRAAA filed its Motion to Strike

and Dismiss on October 7, 2004. The case was heard on February 9, 2005 through February

17, 2005. The hearing was transcribed by Laura L. Ware of Ware Reporting Service. The

transcript was not filed with the court.

(A) FACTUAL BACKGROUND

A factual and procedural history is necessary to fully appreciate the issues facing the

court. In 1999 Attomey Luann Mitchell was appointed guardian of the person and estate of
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expenses as a result of the six week period WRAAA was ordered to reimburse Mrs.

Washington for her care. WRAAA requested documentation to support these claims along

with the identity of the service providers. These discovery attempts were thwarted by

Attorney Mitchell.

On November 14, 2001 a hearing was held on WRAAA's Motion to Dismiss. The

Report of Magistrate was issued on December 14, 2001. This magistrate recommended the

Ex Parte Motion to Enforce Judgment Against WRAAA be dismissed for lack of jurisdiction.

No objections to this report were ever made, and the Probate Judge adopted the Magistrate's

Report and ordered the dismissal of Attorney Mitchell's motion on January 4, 2002.

On February 15, 2002, Attorney Mitchell filed a Complaint for Declaratory

Judgment in Cuyahoga County Probate Court. The action sought an order from Probate Court

to enforce the decision of the State Hearing Board against WRAAA and order payment of

$31,527.00 to Mrs. Washington. WRAAA filed a Motion to Disniiss the Declaratory

Judgment on March 22, 2002. Throughout the time since the State Hearing decision,

WRAAA repeatedly sought evidence of the expenses incurred for Mrs. Washington in an

effort to comply with the State Hearing decision. Likewise during the course of the litigation

of the Declaratory Judgment, WRAAA souglit discovery from Attorney Mitchell. Their

efforts were thwarted by Attorney Mitchell.

In mid-June 2002, Attorney Mitchell took Mrs. Washington, who was confmed to a

wheelchair, to the office of Judge Richard J. McMonagle. A conversation between Attorney

Mitchell and Judge McMonagle took place. Shortly thereafter, a hearing on Judge

McMonagle's Special Docket took place. During the course of the hearing Judge McMonagle

expressed on the record that he scheduled the hearing because he was under the impression

Mrs. Washington's home was in peril. He also indicated that he was unaware that an action

was pending in the Probate Court. Judge McMonagle dismissed Attorney Mitchell's action
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from his Special Docket. At or about the same time, Attomey Mitchell dismissed her

Complaint Declaratory Judgment in Probate Court by filing a Civil Rule 41 (A) Notice of

Dismissal.

On July 16, 2002, WRAAA filed its Post Judgment Motion for Attomey Fees and

Sanctions pursuant to Ohio Revised Code 2323.51 and Civil Rule 11. Attorney Mitchell

resisted discovery on this motion as well. Sanctions for failure to attend a deposition were

imposed against Attorney Mitchell. These sanctions have yet to be paid. Ultimately,

Attorney Mitchell's deposition was scheduled in the courtroom of Judge John E. Corrigan of

the Probate Court. Throughout 2002 and 2003 several attempts were made by the

Department of Jobs and Family Service to obtain the expense information from Attorney

Mitchell. On November 19, 2002, a hearing before the State Hearing Board was scheduled.

The scope of this hearing was to be the amount of the expenses Mrs. Washington would be

entitled to from WRAAA. This hearing was unable to be scheduled "due to the unavailability

of Mrs. Washington's representation". (Plaintiff's Exhibit E). The proposed hearing did not

take place, due to Attorney Mitchell's insistence that the hearing deal only with WRAAA's

non-compliance, not expenses. (Plaintiff's Exhibit FF, D, HH.)

Following the hearing on Sanctions in Probate Court, Attomey Mitchell filed a Writ

of Mandamus in the Ohio Eighth District Court of Appeals seeking again the same relief;

reimbursement of $31,527.00 in expenses from WRAAA. This action was also dismissed.

On October 27, 2003 the Probate Court issued an order regarding the matters pending in

Probate Court. This order was appealed and is currently before the Probate Court on remand

from the Eight District Court of Appeals.

On November 6, 2003 Mrs. Bertha L. Washington died.

(B) MOTION FOR SANCTIONS

WRAAA filed its Motion for Attomey Fees and Costs pursuant to RC 2323.51 and
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Civil Rule 11. A hearing on that motion was heard as a result of the ordered remand from the

Eighth District Court of Appeals. During the course of the hearing several significant issues

were clarified.

It became clear that Att.orney Mitchell pursued her administrative remedy as

prescribed by Administrative Code Section 5101:6-1 to 5101:6-9 in early 2000. This process

culminated with the State Hearing officer's decision of June 21, 2000 which required

WRAAA to pay Mrs. Washington's PASSPORT-like expenses incurred from February 5,

2000 through March 28, 2000. Although WRAAA sought information regarding those

expenses, Attomey Mitchell never supplied that information.

Attorney Mitchell filed the Ex Parte Motion to Enforce Judgment against WRAAA in

Probate Court on April 13, 2001. This motion was dismissed by the court on January 4, 2002.

She then filed a Complaint for Declaratory Judgment on February 15, 2002, seeking the same

relief. After several discovery disputes and an attempt to pursue the same motion on the

Special Docket of the General Division of Connnon Pleas Court, she voluntarily dismissed the

Declaratory Judgment in Probate Court on June 26, 2002 pursuant to Civil Rule 41 (A).

WRAAA filed its Motion for Sanctions on July 16, 2002. Attorney Mitchell again

thwarted discovery attempts during the pendency of the Sanctions Motion. At the hearing on

the Motion for Sanctions, the second question posed to Attorney Mitchell was to state her

address. Initially she refused. Upon being ordered to disclose her residence she offered the

address of 2760 Brainard, Pepper Pike. Later in the hearing, evidence was offered to show

she had been served a subpoena duces tecum at 2760 Brainard Hills Drive, Pepper Pike.

Attorney Mitchell later recanted this testimony, and testified that she no longer resides at the

Brainard Hills address because she and her husband have been separated for sometime. In her

case in chief, Attomey Mitchell further pointed out that the address on Brainard Hills Drive is

no longer in her name.
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This type of misleading and circuitous testimony caused the hearing to last four and

one-half days. When questioned on a number of areas Ms Mitchell had no recollection of

events pertaining to the WRAAA controversy. This lack of recollections was completely

unbelievable. Mr. Nowak questioned Attorney Mitchell about the legal research she

performed in preparation of the filings she made in Probate Court. Although her fee bill

reflected a request for over $57,000.00 in attorney fees as Bertha L. Washington's guardian,

she could not point to any time devoted to legal research in preparation for filing her action

with the court.

The crux of the issue of all the litigation centered on Attomey Mitchell's claimed

expenses of $31,527.00 which she sought from WRAAA pursuant to the June 21, 2000 State

Hearing decision. Attorney Mitchell supported this claim with her own affidavit and the

affidavit of two health care workers. Attomey Mitchell listed several health care workers, but

she was unable to provide their addresses, phone numbers, or social security numbers. She

testified that these workers were paid in cash.

When questioned about the invoices from Dr. J.M. Lonergan, Attorney Mitchell

testified that Dr. J.M. Lonergan provided medical service to a number of her clients and to

herself personally. Upon further questioning Attorney Mitchell testified that she and Dr.

Lonergan "bartered" services. This is why cancelled checks were not available. She testified

that the barter arrangement was extended to all her clients for his services. Dr. Lonergan did

not testify at the sanctions hearing.

Mr. Nowak further questioned Attomey Mitchell about the health care workers who

assisted Mrs. Washington. These workers were allegedly paid in cash for their services.

Attomey Mitchell submitted an application for attorney's fees with the Probate Court on April

18, 2001. Mr. Nowak cross-examined her regarding the time entries made in her application.

Attorney Mitchell testified that she never personally provided Mrs. Washington health care
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services and that she did not include any time or compensation for herself in the $31,527.00

claimed reimbursement. However, the time entries on February 26, 2000 indicated that the

health aid worker did not come to work because of stress. The next entry shows "LM"

provided health care services for Mrs. Washington for a four hour period. When asked to

identify the health care worker with the initials "LM", Attorney Mitchell could not recall that

person's identity. When asked if "LM" was Luann Mitchell, Attorney Mitchell denied

providing those services. This magistrate questioned Attorney Mitchell about the identity of

the health aid worker "LM". Most health aid workers were paid approximately ten dollars per

hour, however, the notation on the time entry show "LM" was paid $155.00 per hour. Which

coincidentally is the same rate Attorrtey Mitchell charged the guardianship for her services.

The unusually high payment to the health aid worker "LM" did not refresh Attomey

Mitchell's recollection as to "LM"'s identity. She testified, however, that "LM" was not

Luann Mitchell. This testimony was utterly ridiculous and incredible. It is clear from the

time entries that Luann Mitchell cared for Mrs. Washington after a health aid worker called

off. She also sought to charge the guardianship for these services at the rate of an attorney,

$155.00 per hour. Her total lack of recollection was contemptible.

Additionally, several home repairs were allegedly performed on Mrs. Washington's

home. Attorney Mitchell indicated that she paid for these services with counter checks drawn

on Mrs. Washington's guardian checking account. These counter checks were written to the

providers at the time the services were performed: between February 5, 2000 and March 28,

2000. She testified that these checks were knowingly written with insufficient funds in Mrs.

Washington's account, however, the service providers graciously held the checks without

cashing them. According to Attorney Mitchell on August 19 , 2002, over two years later, she

contacted each of these providers and asked them to return the counter checks. She testified

the majority of the care providers sent the uncashed checks back to her. When questioned
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which care providers were issued the counter checks she could not recall and when asked their

location she could not recall. When asked about the counter checks, she testified that the

checks were either destroyed or lost. The loss or destruction of the counter checks was either

by Attorney Mitchell or her secretary. When asked to identify her secretary she could not

recall her name or address. The destruction or lost of these counter checks occurred sometime

between August 2002 and the present time. Attomey Mitchell acknowledged that litigation

with WRAAA had been pending throughout that entire time. Attorney Mitchell's explanation

of the counter checks, their issuance, their return over two years later, and their subsequent

loss or destruction is completely incredible.

What is clear from Attorney Mitchell's testimony is that she never accepted the offer

to allow a hearing with the State Hearing Board to review her evidence of claimed expenses.

Instead, she filed an Ex Parte Motion to Enforce Judgment in Probate Court, a Declaratory

Judgment in Probate Court, an Action on the Special Docket of the Common Pleas Court and

a Writ Mandamus in the Eight District Court of Appeals.

WRAAA seeks sanctions for the fees defending against Attorney Mitchell's actions

related only to the Complaint for Declaratory Judgment and the prosecution of their Motion

for Sanctions. Dale Nowak represented Wf2AAA throughout these proceedings. His request

for sanctions does not include his time defending the Ex Parte Motion to Enforce Judgment in

Probate Court, nor the time in the Court of Appeals in defense of the Writ of Mandamus or

the Special Docket hearing with Judge McMonagle in Common Pleas Court.

Mr. Nowak's fees and costs are separated into three parts. The defense of the

Declaratory Judgment Action in Probate Court required sixty-six hours. The Post Judgment

Motion for Sanctions required one hundred and twenty hours. The trial on the matter required

thirly-one hours. Additionally, he has incurred $4,104.79 in related case expenses. Mr.

Nowak testified that his hourly rate is $170.00 per hour. His requested fee as sanctions are
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$36,890.00 plus costs of $4,104.79 for a total of $40,994.79.

It is clear that the majority of Mr. Nowak's time was spent pursuing the Motion for

Sanctions and the trial of that matter. The discovery delays, the evasive conduct, the

circuitous answers and the overall lack of cooperation by Attorney Mitchell caused those fees

to be expended. Attorney Michell's conduct at the hearing was highlighted to give a flavor

for her continuous course of conduct for those three years of litigation. Mr. Nowak bears the

burden of proof on his Motion for Sanctions, therefore he deems his actions and time spent as

reasonably related to meet his burden of proof.

(C) LUANN MITCHELL'S APPLICATION FOR GUARDIAN AND ATTORNEY FEES

The Eighth District Court of Appeals ordered a hearing on Attorney Mitchell's

request for fees from the guardianship. A hearing was held on February 17, 2005. Attorney

Mitchell testified that she is seeking fees of $13,468.75 for one hundred and seven and three

quarter hours of service at the rate of $125.00 per hour. The statement of time is contained in

her Plaintiff's Exhibit 1. She testified that she benefitted the guardianship with her services

by obtaining two judgments against Patricia Anderson which included turning over oven

roasters, plates, cups, sauces, bread and butter plates.

In addition to her request for fees, Attorney Mitchell requested leave of court to

supplement her fee bill to include additional time she had not yet billed for in the

guardianship. A two week leave was granted to file the supplemental application. No

application has been filed.

Attorney Mitchell acknowledged all of Mrs. Washington's assets had been expended

on her care. She believes that Mrs. Washington's decedent's estate contained no assets.

Attorney Mitchell seeks compensation from the Court's Indigent Fund to pay her for attomey

fees.



LAW ON SANCTIONS

Ohio Revised Code Section 2323.51 permitted the imposition of attomey fees for

frivolous conduct. The statute prescribes the following:

(2) An award may be made pursuant to division (B)(1) of this section upon the motion
of a party to a civil action or an appeal of the type described in that division or on the
court's own initiative, but only after the court does all of the following:
(a) Sets a date for a hearing to be conducted in accordance with division (B)(2)(c) of
this section, to determine whether particular conduct was frivolous, to determine, if
the conduct was frivolous, whether any party was adversely affected by it, and to
determine, if an award is to be made, the amount of that award;
(b) Gives notice of the date of the hearing described in division (B)(2)(a) of this
section to eaoh party or counsel of record who allegedly engaged in frivolous conduct
and to each party who allegedly was adversely affected by frivolous conduct;
(c) Conducts the hearing described in division (B)(2)(a) of this section in accordance
with this division, allows the parties and counsel of record involved to present any
relevant evidence at the hearing, including evidence of the type described in division
(B)(5) of this section, determines that the conduct was involved was frivolous and that
a party was adversely affected, and the determines the amount of the award to be
made.

In the instant matter, WRAAA requests fees as sanctions against Attorney Luann

Mitchell for her conduct regarding case number 2003 ADV 59296. WRAAA argues that

Attorney Mitchell had no legal basis to file the Complaint Declaratory for Judgment on April

13, 2003, and therefore argues that sanctions are warranted.

The controversy at the root of this dispute involves Attorney Mitchell's claimed

reimbursement for expenses of Mrs. Washington, her ward for the period of February 5, 2000

through March 28, 2000. Initially Attorney Mitchell followed the prescribed procedures

under the Administrative Code until a certain point. She sought the administrative remedy

for her ward under Administrate Code Section 5101:6-1 through 5101:6-9, which was proper.

However, upon receipt of the favorable decision she failed to offer any evidence to support a

calculation of the expenses to be reimbursed. An appeal to present her evidence was available

to her pursuant to Administrative Code Section 5101:6-1 through 5101:6-9. After exhausting

this administrative remedy she could have appealed to Common Pleas Court pursuant to R.C.

5101.35
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Rather than offering her proof through the administrative process, she filed the Ex

Parte Motion to Enforce Judgment against WRAAA in the Probate Court. This was properly

dismissed on November 14, 2001 for lack of jurisdictiofkAttomey Mitchell had failed to

properly exhaust her administrative remedy which is required by law. BP Communication

Alaska. Inc. v. Cent. Collection Agency (Eighth District Court of Appeals 2000), 136 Ohio

App. 3d 807.

Attorney Mitchell ignored the written requests of WRAAA to submit her expenses.

She ignored the instructions of the representative of Ohio Jobs and Family Services, and she

ignored the well settled law of Ohio. Instead, Attomey Mitchell filed her Complaint for

Declaratory Judgment. When WRAAA filed a detailed Motion to Dismiss, Attorney

Mitchell recklessly continued her course conduct. Upon cross examination, Attomey Mitchell

was asked to identify any legal research performed in preparation of this action. No legal

research time was reflected in her fees statement. The Declaratory Judgment Action filed by

Attorney Mitchell was dismissed pursuant to Civil Rule 41 (A). This dismissal included a

statement that :

"The reason for the dismissal is because this court has determined it does not have the
authority or jurisdiction to enforce two administrative State Hearing decisions".

(*. R.C. 2323.51 authorizes the imposition of sanctions against a party to a civil action.

The trial court may award attorney fees to a party adversely affected by the conduct of another

party's counsel. This allows a mechanism to place blame directly where fault lies. Cseplo v.

Steinfels (1996), 116 Ohio App. 3d 384. The trial court must determine whether a party's

conduct was intended to harass or injure. Ceol v. Zion Indust.. Inc.. (1992), 81 Ohio App. 3d

286. Clearly, Attorney Mitchell was seeking to injure WRAAA by requiring payment for

unprovable expenses. Much of her conduct was harassing and reckless. In addition, whether

a party has a good-faith argument under law is a good question of law. Lable &. Co. v.

Flowers (1995), 104 Ohio App. 3d 227. Attorney Mitchell's decision to file the Complaint
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for Declaratory Judgment seeking payment from WRAAA for expenses that were clearly

subject to the process prescribed under the Administrative Code was without any legal merit.

The proper legal procedure was previously outlined. Attomey Mitchell articulated no legal

basis upon which she filed this action. Clearly, no new factual evidence existed from the time

of the dismissal of the Ex Parte Motion to Enforce Judgment against WRAAA and the filing

of the Complaint for Declaratory Judgment.

When given the opportunity on cross-examination to outline her legal basis, she

offered nothing to support her action. In addition, her subsequent actions of filing a Writ of

Mandamus and filing an action on the Special Docket of the Common Pleas Court

demonstrate her relentless harassment of WRAAA. Attorney Mitchell's conduct is that of

the proverbial bull in a china shop; reckless, willful, deliberate and unhalting.

The fact of this case resembles those of Master v. Chalko (Ohio App. 8 Dist.), 2000

wl 573200. In the Chalko case, the Eighth District Court of Appeals found the attorney's

zealous representation crossed the line into frivolous conduct. So too in this matter, Attomey

Mitchell's actions in zealously representing her ward, Mrs. Washington, were proper during

the State Hearing process. Her actions crossed the line upon failing to exhaust her

administrative remedies. Her first misstep was the filing of the Ex Parte Motion to Enforce

Judgment against WRAAA. This was dismissed for lack ofjurisdiction. Thereafter, the

second misstep occurred when, without additional evidence or legal research, a Complaint for

Declaratory Judgment was filed only weeks after the earlier dismissal. Had Attoiney Mitchell

filed her Civ. R. 41(A) dismissal upon receipt and review of WRAAA's Motion to Dismiss,

her conduct might have been tolerable. However, she persisted with this action.

Frivolous conduct as defined by R.C. 2323.51(A)(2)(a)(1) is:

(i) It obviously serves merely to harass or maliciously injure another party to the civil
action or appeal.
(ii) It is not warranted under existing law and cannot be supported by a good faith
argument for an extension, modification, or reversal of existing law.
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During the four and one-half day hearing on the Remanded Motion for Sanctions, Attorney

Mitchell provided no evidence or legal argument that her Complaint for Declaratory Judgment

was supported by any argument for an extension, modification, or reversal of existing law.

^ Clearly the continue^rosecution of this actinn ic frivolous conduct.

The frivolity of her conduct aside, the dubious explanation of her claimed expenses

for Mrs. Washington, her discovery avoidance, and her evasiveness while under oath all serve

to exacerbate the matter. No plausible explanation or special circumstances were offered.

Attomey Mitchell's conduct at the hearing served to increase the costs of this litigation. Her

conduct required WRAAA to expend more fees and costs. Rather than mitigate the sanctions

process Attorney Mitchell amplified it. The Court of Appeals stated in the Chalko case:

"It would be far more chilling on the rights of litigants for the courts to look the other
way and fail to sanction this sort of abuse and reprehensible conduct."

WRAAA has offered evidence to support their request for attorney fees as sanctions.

Their request is for $40,994.79. This figure calculates as the fees at the hourly rate of

$170.00 per hour plus expenses of $4,104.79. DR 2-106 requires the court to review the

reasonableness of attomey fees. Applying the standards of DR 2-106, a more reasonable rate

would be $100.00 per hour plus expenses. This modification would result in fees $21,700.00

plus case expenses of $4,104.79 for a total of $25,804.79. As stated earlier in this decision

the majority of the time spent was caused by Attorney Mitchell's failure to reasonably

cooperate with the process. The four and one-half day hearing could have been conducted in

a single day had Attorney Mitchell cooperated.

LAW ON GUARDIAN FEES

DR 2-106 sets forth the factors the court should consider in determining attomey fees.

In this case, Attomey Mitchell filed her request for $13,468.75 for her services to the

guardian. She sought leave of court to supplement this bill, however, she failed to timely file

such an additional bill. The guardian apparently expended all of Mrs. Washington's assets on

-13-

V(' S^11'l'WJ



her care during her lifetime. No funds are available to pay Attorney Mitchell's bill. The fees

requested related to collecting judgments for the benefit of Mrs. Washington. The value of

those judgments are approximately $4,575.00 according to Attomey Mitchell's testimony. To

award over $13,000.00 in fees for collecting a $4,575.00 judgment is unreasonable. The case

of Swanson v. Swanson (1976), 48 Ohio App. 2d 88, sets forth the proposition that an

attorney cannot reasonably expect to be paid for all the services provided to a client.

The utilization of the Probate Court Indigent Fund to pay the fees of Attorney

Mitchell seems equally unreasonable. Attorney Mitchell performed these services with the

full knowledge of Mrs. Washington's assets and income. As stated in Swanson an attorney

cannot expect to be paid for all of their services. Therefore, it is recommended that Attorney

Mitchell's fees be approved in the amount of $1,525.00. This amount is one-third of the

amount collected for her ward. This fee is more reasonable in light of the results obtained.

This fee can be asserted as a claim against the estate of Bertha L. Washington, however, the

Court Indigent Fund should not be responsible for this fee.

Attorney Mitchell made a motion in her case for attorney fees to admit into evidence

all exhibits excluded in the action against WRAAA. No one was present to oppose this

motion. The ruling was held in abeyance pending the supplemental filing Ms. Michell

requested. No supplemental fee application was ever filed. Her Oral Motion to admit the

excluded evidence is granted and the evidence has been reviewed as to the guardianship fee

case only. Some of the evidence was excluded in the Sanctions case, and those rulings should

stand.

RECOMMENDATION

Therefore, based on the foregoing facts and applicable law it is the recommendation

of this magistrate that the Motion for Attorney Fees and Sanctions filed by WRAAA against

Attorney Luann Mitchell be GRANTED as modified.

It is recommended the Sanctions amount be $25,804.79 attorney fees plus the costs of

-14-



this proceeding.

It is further recommended that Attorney Mitchell's Motion for Attorney Fees in the

Guardianship of Bertha L. Washington be GRANTED as modified in the amount of

$1,525.00. This fee award should be asserted as a claim against the estate of Bertha

Washington.

It is further recommended that the two pending Motions for Immediate Hearing and

Order of Relief be DISMISSED as having been withdrawn by counsel. The dismissal of these

motions then renders the Motions to Strike and Dismiss filed by WRAAA as Moot.

Pursuant to Civil Rule 53 (E)(2), a party shall not assign as error on appeal the

Court's adoption of any finding of fact or conclusion of law unless the party timely objects to

that finding or conclusion as required by Civil Rule 53 (E)(3).

Respectfully submitted

APR 6 2005 I
Charles T. Brown
Probate Magistrate
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Copies mailed to:

Luann Mitchell
P.O. Box 08531
Cleveland, Ohio 44108

Dale Nowak
One Cleveland Center, Suite 1700
1375 East Ninth Street
Cleveland, Ohio 44114
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:ii.FILEDAB

IN THE PROBATE COURT DIVISION
OF T'HE COURT OF COMMON PLEAS

CUYAHOGA COUNTY, OHIO

L. MITCHELL, Guardian For
Bertha L. Washington, Incompetent,

Plaintiff,

vs.

WESTERN RESERVE AREA AGENCY
ON AGING,

Defendant.

IN THE MATTER OF BERTHA. L.

WASHINGTON, INCOMPETENT.

)
)
)

JUN 13 1AU;

CLtYlaH00A COUFJTY, 0.

CASE NO. 2002 ADV 59296

JUDGE JOHN E. CORRIGAN

CASE NO. 1999 GDN 14181 B

JUDGE JOHN E. CORRIGAN

JUDGMENT ENTRY

This matter is before the Court on Objection of Western Reserve Area Agency On Aging to the

Magistrate's Report ofApril 6,2005, filed April 19, 2005, by Dale A. Nowak, attomey for Defendant Western

Reserve Area Agency on Aging.

The Court finds after reviewing the entire file includ'uig the Magistrate's Decision, conducting a hearing

on the objections to the Magistrate's Decision, and listening to the arguments of counsel, that the objection is

well-taken and should be sustained and the decision of the Magistrate adopted as modified as the decision ofthis

Court.

The Court further finds that the Magistrate recommended that Defendant's Post Judgment Motion for

Attorney Fees Pursuant to RC 2323.51 and Civil Rule 11 be granted as modified with fees assessed at a rate of

$100, 00 per hour on two hundred seventeen hours of work totaling $25, 804.79 including case expenses which

equaled $4,104.79.

DOCKET ED



The Court further finds that WRAAA filed an objection to that portion of the Magistrate's Decision

recommending attorney fees at a rate of $100.00 per hour instead of the requested $170.00 per hour. A hearing

on the matter was held before this Court on June 13, 2005.

The Court further finds, given the nature of litigation in this matter, that WRAAA should be allowed a

more reasonable attorney fee award at an hourly rate of $170.00. Defendant's Post Judgment Motion for

Attomey Fees Pursuant to RC 2323.51 and Civil Rule 11 should be granted as modified in the amount

$36,890.00 with case expenses equaling $4,104.79 for a total of $40,994.79.

Therefore, it is ORDERED that the Objection of Western Reserve Area Agency On Aging to the

Magistrate's Report of April 6,2005 is SUSTAINED as to the award of attorney fees in the amount of $170.00

per hour and the Magistrate's Decision is ADOPTED AS MODIIPIED as the decision of this Court.

It is further ORDERED that Defendant's Post Judgment Motion for Attomey Fees Pursuant to RC

2323.51 and Civil Rule 11 filed by WRAAA against Luann Mitchell is GRANTED as modified in the amount

$36,890.00 with case expenses equaling $4,104.79 for a total of $40,994.79 due and owing.

It is finally ORDERED that the Clerk of Court shall serve upon all interested parties notice of this

judgment and date of entry pursuant to Civil Rule 58(B).

JUN ^ S z0Q9
Dat
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PROBATE COURT
CUYAHOGA CTY., 0.

APR 2 9 2002

RECEIVED FOR FILING

IN THE COURT OF COHIIKON PLEAS
CUYAHOGA COUNTY, OHIO

L. MITCHELL, Guardian

for Bertha L. Washington

Plaintiff,

vs.

WESTERN RESERVE AREA AGENCY

ON AGING

Defendant.

CASE NO. 2002 ADV 0059296

)
) JUDGE JOHN E. CORRIGAN

)
)

PLAINTIFF'S MOTION FOR

SUMMARY JUDGMENT AND

) MOTION IN OPPOSITION TO

DEFENDANT'S MOTION TO DISMISS

)
)
)
)
)

Now comes Bertha L,. Washington, by and through counsel

and court-appointed guardian, L. Mitchell, pursuant to Rule 56

(A)and hereby moves this Court for summary judgment against

Defendant and to Dismiss Defendant's Motion to Dismiss. It is

respectfully submitted that all material facts have been

established by admission of the Defendant and/or by the binding

rulings of the State of Ohio. State Decisions are binding into

perpetuity against Defendant until compliance has been met.

Accordingly, the Plaintiff is entitled to summary judgment as a

matter of law. The reasons for this motion are more fully set

forth in the attached Brief.



Respectfully submitted,

L. Mitchell (#0007205)

Attorney and Guardian for Bertha Washington

P.O. Box 08531

Cleveland, Ohio 44108

(216) 486-0024

Certificate of Service

A copy of the foregoing Plaintiff's Motion for Summary

Judgment and Motion in Opposition to Defendant's Motion to

Dismiss was hand-delivered to Dale A. Nowak, Attorney for

Defendant, on this _ day of April 2002.

L. Mitchell (0007205)
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BRIEF IN SUPPORT

This suit seeks to recover expenses which the plaintiff is

legally entitled to recover from Defendant by virtue of two State

Hearings Decisions dated March 28, 2000 and June 21, 2000, and

which is thereby owed by the Defendant in this case. The

Defendant's regulatory governing authority for the funds at issue

is the State of Ohio. This court has jurisdiction over the Ward,

Bertha L. Washington, who is entitled to receive those funds at

issue.

STATEMENT OF FACTS

The Ohio Administrative Code 5101:6-7-01 (herein after

referred to as "OAC") provides in pertinent part:

(H) State hearing decisions shall (emphasis added) be

binding on the agency or managed care plan for

the individual case for which the decision was

rendered.

The operative language of the OAC places compliance on the

Defendant into perpetuity until FULL COMPLIANCE is met (see

Plaintiff's EXHIBIT B). Pursuant to the OAC, the state hearing

decision is binding on the agency. Since no timely appeal was

3



taken by the agency, monies demanded by Plaintiff are just, due

ands owing by Defendant. Plaintiff requests interest on said

sums since March 28, 2000. Further, Defendant's acknowledged,

and the State of Ohio continues to acknowledge, that said sums

awarded to Plaintiff are just, due and owing. (See Plaintiff's

Exhibits E and D, respectively).

The History:

Between 1993 and February 2000, Bertha L. Washington was

enrolled as a member of Defendant's county and state supported

program. There are also matching federal funds involved with

these type of captive programs. The ward, a 93 year old

indigent, was disenrolled from Defendant's program in February

2000 without Plaintiff's knowledge or permission, thereby causing

irreparable harm to the Ward.

The underlying matter:

With the knowledge of the Probate Court of Cuyahoga County,

a suit was commenced on February 15, 2002 against Defendant in

the Cuyahoga County Common Please Court, Probate Division, before

Judge John E. Corrigan in Case Number 2002 ADV 0059296. Prior to

this, two state hearing decisions were entered against Defendant

4



for this matter on March 28, 2000 and June 21, 2000. (See

Plaintiff's Exhibits A and B, respectively). As of February 15,

2002, absolutely no monies were forthcoming to the Ward, Bertha

L. Washington, and no compliance with these two decisions had

been met by the Defendant.

The Instant Suit:

This case for Declaratory Judgment is brought to enforce

previously ordered mandates to reimburse the 93 year old indigent

ward, Bertha L. Washington, for those expenses incurred between

February 5, 2000 and March 28, 2000 (see Plaintiff's Exhibit C).

Although Defendant's discovery in this case has been directed

toward establishing the nature and extent of the court appointed

guardian's knowledge about the finances of the ward, that issue

is not appropriate for this litigation. The Defendant admits it

owes the monies demanded by Plaintiff (see Plaintiff's Exhibits C

and E). Defendant's regulatory agency for the State of Ohio has

ordered Defendant to comply in at least three documented binding

actions, with FULL mandatory compliance BINDING into perpetuity

(see Plaintiff's Exhibits (A, B, D, E and F).

5



I. A STATE AGENCY IS BOUND BY A STATE HEARING DECISION UNTIL

FULL COMPLIANCE IS MET.

The OAC 5101:6-7-01 (H) mandates that state hearing

decisions shall be binding on the agency or managed care plan for

the individual case for which the decision was rendered. In our

instant suit, compliance was ordered and must be met. Since

compliance has still not been met, although ordered, and binding

on the Defendant, Plaintiff seeks to enforce those two binding

decisions in this action.

II. THE TERMS OF THE REQUIREMENTS OF PLAINTIFF HAVE BEEN MET,

AND THE DECISIONS OF THE UNDERLYING CASES ARE BINDING.

The terminology found in the decisions place absolutely

no further burden.on Plaintiff or Plaintiff's attorney to perform

any affirmative actions. In fact, all duties owed are to

Plaintiff are fully enforceable in their present state.

Defendant has breached, intentionally and with the purpose of

invoking delay, its compliance Order. ( see Plaintiff's Exhibits

A, B and F). The language of decisions rendered in favor of

Plaintiff place no further burdens of compliance on Plaintiff.

In fact, compliance has been place solely on Defendant and has

not been met to date.

6



III. DEFENDANT HAD KNOWLEDGE OF THE UNDERLYING SUIT AND IS

BOUND BY THE STATE HEARING DECISIONS RENDERED THEREIN.

Defendant has admitted it was on notice of the

underlying suit (see Plaintiff's Exhibit E. Thus, Defendant,

Western Reserve Area Agency on Aging, is bound by the

determination of the.State of Ohio.

STONCLUS ION

The language and the law of Ohio is clear. This lawsuit has

become one of contract, with damages continuing until the

Defendant complies. Accordingly, summary judgment should be

granted in Plaintiff's favor in the sum of $31,527.00 plus legal

interest.

Respectfully submitted,

L. Mitchell (#0007205)

Attorney and Guardian for Bertha Washington

P.O. Box 08531

Cleveland, Ohio 44108

(216) 486-0024
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CUYAHOGA

Pwce of Hearing

CUYAHOGA CDHS

District Hearings Seclion

CLEVELAND
Initlal Hearing Date

01/19/2000

A^pellanURe presenlaUve

BERTHA WASHINGTON

10B21 HAMPDEN AVE

CLEVELAND, OH444108-

/331 * Grmp Number

Postp^lQS R

Appellant Representallon G'^ ^ O\

Luarin Mitchell, Attorney (( /

ed Poslp oned to

.1

Local Agency Representation

Gerald Chatmon, Atty. Mary O'Neill, Passport Tracy
Gordon, Reg. Nurse Marty MoPadand, Chn. Mgr.

Date Notke Mailed Dale Received oy Loaal Agency Date Received by ODHS

12/30/1899 12/2911999

Appeal Numlxr(syProgram(s)

9932754/MED

Dale Appeal Sun.mary Rece Med Dale Seheduling NoGce Mailed
01 n1f2000

Notice to Appollant

This is the official rcpon of your hearing and is to infornt you of the dccision and order in your case. All papers and materials
introduced at the heartng or otherwisc filed in the procecdmg make up the hearing rccord. Thc hearing record will be maintained by the
Ohio Departmcnt of Human Services. If you would like a copy of the ofGcial record, ple" telephone the hcaring supervisor at the
CLEVELAND District hearing section at 1-800-686-1551.
If you believe this state hearing dacision is wrong, you may request an administrativo appeal ty writing to: Ohio Departmcnt of Human
Services, Officc of Legal Services, 30 East Broad Street, 31st Floor, Columbus, Ohio 43266-623 or FAX (614) 752-8298. Your
rcquest should include a copy of this hearing decision and an explanation of why you think it is wrong. Your written request must be
rcceived by the Offtce of Legal Services within 15 ealendlu days front t he date this decision is issued. Ojrhe 151h day fa7fs on a
weekend or holiday, (his deadline is exrcnded ro ihe next work day.)
During the 15-day administrative appeal period you may request a free ccpy of the tape recor6i ng.of the hcaring by contacting the
district hearings section.
If you want information Dn free legal scrvices but doa't know the number of your local legal ai.t office, you can call the Ohio State
Legal Services Associatioii, toll froc, at 1-800-.589-5888, for the local r.uraber.

ISSCIE:

Appeal # 9932754:

The assistance group (AG) consists of a 92 year old incividual in reeei;,t of Medicaid benefits. The
issde on appeal is whether the Passport agency correctly disenrolled air.ellant from Home and
Community Based Services lVaivcr (HCBS). Notice proposing the di:e::nrollment was issued
12/17/99. The hearing request was timely; benefits a:c not continuing.

The agency's 12/17/99 terniination of Home & Conu.n:nity Based Ser; ices (HCBS) waiver is correct
because the appellant has not resided in the communih• sir:ce 10/2519S`. However, the agency is
reminded that benefits are to renlain intact v"hen a st:.tc:llczring requc::: is timely.

PROCEDURAL MAT'1'1?RS:

MCK

Appeal(s) OVERRULED 9932754 Date Issue
I 03f28G.OJ0

Assistance Group Name
BERTHA WASHINGTON

Compliance

DrxvlbuUon: Odglnal to appellant, cra coq to local e7ency; one copy to distrtct Headng sectim; one copl to disukl olfice: two coples to State Hearings.
(Pnatoocpy to appeA'anfs autAoAzedreFn:senfative, II a.ty, and ro OONS unlls es aFpropplale.)
OHS 4005 (REV, glgf)
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Appeal Number(s)^

9972751

STATE NEARING DECISION CONTINUATION

The state hearing was requested 12/29/99 by the appellant's guardian and authorized representative
(AR). The hearing was originally scheduled for 01/19/00 and rescheduled per the AR's request on
02/01700, The Appeal Summary from Westem Reserve Area on Aging was received 01/05/00
(Exhibit A).

SUMMARY OF PROCEEDINGS:

Agency_

The appellant has been enrolled in the PASSPORT program since 1994. The appellant was
hospitalizettat Mt. Sinai Health Center on 10/25/99. She was transfen-ed to a short term
rehabilitation center on 11/03/99. A discharge date had not been deterrnined, but the plan was for
appellant to return home. The need for reassessment was discussed wi th appellant's AR who was
informed services would be put on hold until a reassessment could be completed. A letter was issued
to the AR on 11/05/99 indicating PASSPOR'I"s inability to provide services while the appellant was a
resident in a nursing facility. The AR forwarded a letter dated 11/0S/99 indicating acknowledgment
and understanding of the standard procedure with regards to disenrollrc.^;nt procedure when enrollee
has been'institutionalized for an extended period of time.

A reassessment was completed at the nursing facility on 11/19/99. The discharge was expected to be
approximately one week fronr the 11/19/99 date. A provider of choice was identified by the AR and a
tentative care plan was discussed. As of 12/14/99 the appellant lracl not been discharged from the
nursing facility and a definite discharge date had not been decided, A: Iotice of Disenrollment on the
basis of indefinite institutionalization was completed and issued on 12/17/99. The request for a state
hearing was received on 12/28/99. The agency is niore than willing to enroll appellant in the
PASSPORT HCBS Waiver program t:pon resssess:ncnt. They have ,.;-,reed to issue the AR a licensed
provider list and assist her in obtainif,g a hon e healt':: care aide of hwr t:hoosing.

When someone is institutionnlized th. nornicl practice is to keep the c;:>e open approximately 30 days
from the time the client is ;:d:nitted to the ins:itution. 11ie time of ins;i;utionalization has far exceeded
30 days. It is also the normal p;actic.; to alert the clicnt and/or carc gi,:.r of their right to apply at any
time for the PASSPOP:f program, I;.oweve:, the a,.,,^!tan: must havc ..n assessment prior to
enrollment in the PASSPORT progrr.fn. The OAC ir.dicates appullant atust be residing in the -
community and not in a hospital or an institution. It is the policy of tl:c: PASSPORT Agency to
disenroll an enrollee who is lios;pitalizcd or institutionalizcd bcthcecn and 60 days. The appellant
ha4s been residing in the rehlbilitativc therapy faci!ity ia excess o' 100 1ays.

The appellant was discfuollcd from tl:: PASSPORT p:ogr.un 12/17/91;. The reason for the
disenrollment is instituticiv:liz.tion i,^ a nur.:ing facility pursuant to I:.:Ic 5101:3-31-03 (G) of the
Ohio Administrative Code (OAC). The eligibility re ;uircment for rc.::iving PASSPORT HCBS
Waiver services is the "the individua! or enrollee t:iu;t live in a residc::cc which is not a Keys
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F NumDer(s)

9972761

Amendment facility as defined in rule 5101:3-31-02 of the administrative code; and must not reside in
a hospital or nursing facility as defined in rule 5101:3-31-02 of the administrative code." A Notice of
Disenrollment was mailed and a voice message left to notify the guardian of disenroliment. A Prior
Notice of Disenrollment was not required because of the following circumstance; the individual was
admitted to a skilled nursing facility (5101:6-2-05 - Exceptions to Prior Notice).

Appellant:

The dispute at the appeal was the diser.rollment from PASSPORT HCBS Services Waiver on
12/17/99. The AR believes the hearing request was tinTely and the appellant should not have been
disenrolled. The AR stated she was appointed as guardian in 3/99 becattse there was improper care of
the appellanf by the PASSPORT Agency. The appellant was not placed in a long term care facility
but in a rehabilitative therapy cetiter. 'flrere was never any provision for the appellant to remain in the
long term care facility. The AR disputes the disenrollnient based on institutionalization because
appellant was in a rehabilitative theraF y center. Therc is nothing in the O.aC that delineates a time
frame for disenrollment from the PASi?'ORT prograni. This is strictly the PASSPORT Agency's
policy.

The AR agrees the appellant was initinliy hospitalizcd 10/25/99 and wLl:s clischarged to the
rehabilitative facility on 11/03/99. The appellcmt currcntly has a discha ::;e date of 02/05/00 and will
be discharged to her home. The AP, a;rces the appcll::nt is not currunt!, living in the community and
has not since 10/25/99. An a:;sesstnc:u was completc;t on 1 1/19/99, hcw---ver, the home health care
aide chosen by the AR from the PAS" PORT provider list m•as unavailaLlo. The AR indicated she had
to search for another aide and was unt.b'.e to have the appellant released frotn the facility. She is
currently trying to obtain another qualiiied ltealth care aide from the Pruvider list.

The AR agreed, (luring the appea!, an a;)pointment fo: az assessmcnt ),v :uld be scheduled with the
PASSPORT Agency prior to appc!l:utt > discharge f.. n: thc rehabilita;: •rc therapy center.

FINDING OF FACT:

1.)-There is no dispute that:
a.) Appellant was hospite:lizccl ,n 10/25/99 vra:: disclcugec tu a rehabilitative therapy -

center on 11/03/99.
b.) As of the 02101/00 hearing date, appellcut; is still residing ia the rehabilitative therapy

cer;ter and has not resided in the conu:,nnity since 10/25/99.
c.) Appellant has a tentttive ctii:charge date of 02/05/00; a defu.itive discharge date has not

been decided.
d.) Notice of disctLo!lmcn^ %^ a.; issur_d 12/17;99 and PASSPOT IiCBS Waiver services were

terminated effective 12/17/99.
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2.) The state hearing request was tin-.ely. Appellant should not have been disenrolled from
PASSPORT Services based on the ti ncly hearing request.

POLICY:

1.) According to Ohio Administrati% e Code (OAC) Rule 5101:3-31-03, before an individual can be
eligible for enrollment in the PASSPORT waiver program, all of the following criteria must be met:

1.) Medicaid financial tutd resource eligibility have been determined by the CDHS.
2.) The cost of the 12-nionth service plan does not exceed the cost cap.
3.) The needed services are r.ot readily available through anotlter source at the level required

to allow the individual to live in the conununity.
4.) Health related need:; can'x safely tnet in a ltonte setting as determined by the PASSPORT

administrative agency.
5.) The attending physician tnttst verbally approve the service plan prior to PASSPORT

waiver enrollment and sign the service plan with thirty (30) day:; of the enrollment date.
6.) The individual must sign the "PASSPORT Home Care Sci vice Plan."
7.) While receiving PASSPOP.T waiver scrvices, the individu3( must live in a residence which

is not an institution, fostcr home, o:• grouu livin, :.nangcment; and n;ust not reside in a hospital or
nursing facility (NF).

8.) The enrollcc is age 60 or o'dcr at the ti:ae of e[uollnient, h,s an Intermediate or skilled
level of care, an in tlTe abscn(e of the N-aivr: ;vould require NF services.

9.) The PASSPORT waiver 7:OSraln ll:1s Got rcacl:ed the Hcn!th Care Financing
Administration (HCFA) -authori2ed ;irait.of parti^ipants for the curr(nt year.

10;) The individual is not en-c!!cd in n Mc.li:a.e or Mcdicaicl certified Hospice program.

(G) While receivin- PASSPOR"1''.ICIIS waivc: ::ervices,:thc indkidual or enrollee must live in a
residence which is not a heys aunenr!::ant facility :.s d_fined in rulc 5101:3-31-02 of the
Administrative Code; and mus: not:c.,:3e in a l:os;.i'.ul orNF as defir.:d in rule 5101:3-31-02 ofthe
Administrativo Code.

2.) OAC Rule 5101:6-4-01 defines I. tinlely hearing rcqucst:

(A) When a request for e state hc:vinL, i, rcceivec:'.)y cithcr the :;tatc c: local agency within the prior
notice period, bcnefits ;hall net be r;.suspc:.:'._d or termi:ratec' : :ntil a state hearing decision is
rendered.

(B) When benef ts are rcduced, susl ^::c'cd or tcrminstcd in violation of the provisions of paragraph
(A) of this rule, benefits shall be rei i:;acd to the ;•r viou:; level.
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APpeal NumOer(s)

9932754

ANALYSIS:

As stated in the Medicaid waiver requireinctits, there is no eligibility for enrollment in PASSPORT
unless. all-of the criteria listed in OAC Rnlc 5101:3-31-03 are met. One of the criteria to be met is the
living arrangement, i.e., an individual mt.st not reside in a hospital or nursing facility. The findings
indicate appellant was hospitalized on 1C/25/99 and entered a rehabilitative therapy center 11/03/99.
As of the 02/01/00 state hearing appellant was still residing in the rehabilitative therapy center vrith no
defrnitive date of discharge. The appellant has not resided in the community since 10125/99.
Therefore, the PASSPORT Agency's 12I1709 terminntion of IiCBS waivar services is correct.
However, the Agency is reminded that state hearing request i:; timely, the benefits are not to be
terminated until a state hearing decision '.s n,ndered.

HEARING OFFICER'S RI,COATMF N?.).ATIONS:

Appeal # 9932454 - The appeal should L•e OVEP.RUI..L"•D. T1Tc PASSPORT Agency's 12/17/99
termination of HCBS Waivcr Services d a_- to appcllant's institutionalizntion is affirmed.

FINAL ADMINISTRATBT, DECISI O_i_\ AND Ola)Eli:
The Hearing Officer's r: conunenlati ,:;re ::1op. i. Appeal ^^993275 : is OVERRULED.

EXHIBITS:

Exhibit A: Appeal Summ :r f(16)
Exhibit B: Guardian's correspondcnce (3).

Etharf Citase, He:rring Authority

D:.te Issued: 03/28/2000
LUANN MITCHELL
P.O. BOX 08531
CLEV,ELAND, OH, 44108

MARY O'NEILL
PASSPORT t0A- WESTERN RESERVE
925 EUCLID AVE, SUITE 550
CLEVELAND, OH, 441151407
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AppellantRepresentation

County District Heanngs Secuon Assistance Grovp Name Assistance Group Number

CUYAHOGA CLEVELAND BERTHA WASHINGTON 5017512962

Piace of Heanng Initiai Hearing Date Reschetluled Postponed to Rescneduted Postpaned to RescheduNed Postponed io

CUYAHOGA CDHS 0511012000

AppeaanURepresentalive

BERTHA WASHINGTON

LUANN MITCHAL, LGL.GDN.

P.O. BOX 08531

CLEVELAND,, OH, 44108-

Date Notloe Mailed
12/30/1899

Date Received by Lowl Agency
04/06/2000

Appeal Number(s)1Program(s)
9942556/MED

ODHS 4005 (Rev. 9/94)

Local Agency RepresenlaUon

Date Received by ODHS

04/20/2000

Date Appeal Summary Received Date Scheduling Notice Mailed

04/27/2000

Notice to Appellant

This is the officiat repon of your hearing and is to inform you of the decision and order in your case. All papers and matcrials
introduced at the hearing or otherwise filed in tho proceeding make up the hearing record. The hearing record will be maintaincd by the
Ohio Deparrment of Human Services. If you would like a copy of the official record, please telephone the hearing supervisor at the
CLE V ELAND District hearing section at 1-800-686- I 551.
If you believe this state hearing decision is wrong, you may request an administrative appeal by writing to: Ohio Depanmcnt of Human
Services, Office of Legal Services, 30 East Broad Street, 3 ist Floor, Columbus, Ohio 43266-0423 or FAX (614) 752-8298. Your
rcquest should include a copy of this hearing decision and an explanation of why you think it is wrong. Your written request must be
reccived by the Off^ce of Legal Services within 15 calendar days from the date this decision is issued. (/jthe lJrh dayfalls on a
weekend or holiday, this deadline ts extended to the next work day.)
During the 15-day administrative appeal period you may request a free copy of the tape recording of the hearing by contacting tha
district hearings section.
If you want information on free legal services but don't know the number of your local legal aid office, you can call the Ohio State
Legal Scrvices Association, toll free, at 1-800-589-5888, for the local number.

ISSUES:
The Appellant was a recipient of Passport Services through Western Reserve Area Agency on Aging
(WRAAA). WRAAA proposed disenroliment on 12/17/99 due to placement in a nursing facility.
The guardian requested a hearing on 12/28/99. Passport inappropriately terminated services during
the peadency of the appeal despite the guardian's timely request for hearing. A hearing decision was
issued 3/28/00 overruling the appeal and finding that WRAAA's 12/17/99 termination of home and
community-based waiver services due to Appellant's institutionalization was appropriate. That
decision was affirmed by an administrative appeal decision issued 4/27/00. The guardian argues ttiat
the Agency should have reinstated benefits pursuant to the state hearing decision of 3/28/00 and that
the Appellant should be reimbursed for her cost of care for that time frame. The second ground for
appeal is based on WRAAA's refusal to accept re-enrollment forms from the guardian due to notations
that the guardian had.added to the forms. The guardian further argues that she was denied the right to
reapply by WR-A.AA.

As noted in the 3/28/00 State Hearing Decision, the Agency improperly terminated benefits during the

MAA

Appeal(s) SUSTAINED 9942556 Date Issued
06/21/2000

Compliance 9942556
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STATE HEARING DECISION CONTINUATION

course of the appeal. Those benefits should have been reinstated and the Appellant should be
reimbursed for services she paid for during that period.

PROCEDURAL MATTERS:
The Guardian previously appealed the termination of Passport benefits. A state hearing was held
2/1/00. A hearing decision was issued 3/28/00, which overruled the appellant's appeal, but noted that
the agency inappropriately terminated benefits while the appeal was pending. That decision was
affirmed upon appeal on 4/27/00. The guardian requested another hearing on 4/6/00. A hearing was
scheduled for 5/10/00, notice was sent on 4/27/00.

SUMMARY OF PROCEEDINGS:
The Appellant was a recipient of Passport Services through Westem Reserve Area Agency on Aging
(WRAAA). WRAAA proposed disenrollment on 12/17/99 due to placement in a nursing facility.
The guardian requested a hearing on 12/28/99. Passport inappropriately terminated services during
the pendency of the appeal despite the guardian's timely request for hearing. A hearing decision was
issued 3/28/00 overruling the appeal and finding that WRAAA's 12/17/99 termination of home and
community-based waiver services due to Appellant's institutionalization was appropriate. That
decision was affirmed by an administrative appeal decision issued 4/27/00. The guardian argues that
the Agency should have reinstated benefits pursuant to the state hearing decision of 3/28/00 and that
the Appellant should be reimbursed for her cost of care for that time frame. The second ground for
appeal is based on WRAAA's refusal to accept re-enrollment forms from the guardian due to notations
that the guardian had added to the forms. The guardian further argues that she was denied the right to
reapply by WRAAA.

\VRAAA admitted that services were lerminated improperly during the course of the appeal. As a
result of the'hearing WRAAA reoperied the waiver case and had a new assessment completed on
2/8/00. WRAAA gave the guardian a waiver packet to review. On 3/22/00 WR.A.AA contacted the
Guardian regarding the return of the waiver packet. The Guardian said she would fax the documents,
but failed to do so until 3/30/00. When the_packet was returned on 3/30/00, there were two notations
made by the Guardian on the waiver forms to which V3RAAA objected. First on the Responsibilities
sheet, the Guardian had added "when possible" to the statement that the Appellant would be available
to meet with her case manager on a regular basis. On the Authorization to Release lnformation the
Guardian added a requirement that she be notified prior WRAAA contacting any third parties
regarding the Appellant. The Guardian required that she be told the nature of the contact, the name,
address and phone number of the person they intended to contact, the name of the agency or company
and the nature of the information sought. WRA.AA felt that the forms as altered were unacceptable,
the reassessment was expired and since the hearing decision had been issued overruling the appeal,
they+closed out the case on 4/5/00. On 4/6/00 there was a conversation between the Guardian and
WRAAA on the process for reapplication. The Guardian offered to refax a clean copy of the forms
but was told it was unnecessary since a new application would be required.

The Guardian testified that she sent the material back to WRAAA through the mail, but they were not
received. After being contacted by WRAAA she faxed the forms to them with the noted alterations.
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The Guardian indicated that the alterations were not material alterations, but were made as a courtesy
to the Agency. The Appellant is out of her home for most of the day, receiving therapy and would not
be available regularly unless an appointment was scheduled. The Guardian also indicated that the
doctor's office had told her that they would not release information to WRAAA without the Guardiari s
involvement which is why she added the notation to the release of information form, After the 4/6/00
telephone call with WRAAA, the Guardian faxed unaltered forms. These forms were retumed to her.
The Guardian indicated that she was told by another WRAAA employee that a new assessment would
not be necessary. The final issue involves the attempt by the Guardian to reapply for waiver services
on the Appellant's behalf. The Guardian states that when she contacted WRAAA on 4/18/00 she was
denied the right to reapply because the intake worker indicated there was.a notation on the computer
not to take a new application. The WRAAA representative stated that the reason that no assessment
was scheduled at the time of the guardian's call was because WRAAA wanted to have options to offer
the Guardian to schedule a date and time. The WRAAA representative stated that telephone calls
were made to schedule the assessment and that no contact was made. The Guardian indicated that her
office was open during the times at issue and other business was transacted during those times.

FINDINGS OF FACT:

Undisputed Facts:
1. The Appellant was a recipient of Passport Services through Westem Reserve Area Agency on

Aging (WRAAA).
2. WRAAA proposed disenrollment on 12/17/99 due to placement in a nursing facility.
3. The guardian requested a hearing on 12/28/99. Passport inappropriately terminated services

during the pendency of the appeal despite the guardian's timely request for hearing,
4. A hearing decision was issued 3I28/00 overruling the appeal and finding that WRAAA's

12/17/99 termination of home and community-based waiver services due to Appellant's
institutionalization was appropriate. That decision was affirmed by an administrative appeal
decision issued 4/27/00.

5. WRAAA admitted that services were terminated improperly during the course of the appeal.
6. As a result of the hearing WR.A.AA reopened the waiver case and had a new assessment

completed on 2/8/00.
7. WRAAA gave the guardian a waiver packet to review. On 3/22/00 WRAAA contacted the

Guardian regarding the return of the waiver packet. The Guardian said she would fax the
documents, but failed to do so until 3/30/00.

8. When the packet was returned on 3/30/00, there were two notations made by the Guardian on
the waiver forms to which WRAAA objected. First on the Responsibilities sheet, the
Guardian had added "when possible" to the statement that the Appellant would be available to

' meet with her case manager on a regular basis. On the Authorization to Release Information
the Guardian added a requirement that she be notified prior WRAAA contacting any third
parties regarding the Appellant. The Guardian required that she be told the nature of the
contact, the name, address and phone number of the person they intended to contact, the name
of the agency or company and the nature of the information sought.

9. WRAAA felt that the forms as altered were unacceptable, the reassessment was expired and
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since the hearing decision had been issued overruling the appeal, they closed out the case on
4/5/00.

10. On 4/6/00 there was a conversation between the Guardian and WRAAA on the process for
reapplication. The Guardian offered to refax a clean copy of the forms but was told it was
unnecessary since a new application would be required.

Disputed Facts:
1. The Guardian testified that she sent the material back to WRAAA through the mail, but they

were not received.
2. The Guardian indicated that the alterations were not material alterations, but were made as a

courtesy to the Agency. The Appellant is out of her home for most of the day, receiving
therapy and would not be available regularly unless an appointment was scheduled. The
Guardian also indicated that the doctor's office had told her that they would not release
information to WRAAA without the Guardian's involvement which is why she added the
notation to the release of information form.

3. The Guardian states that when she contacted WRAAA on 4/18/00 she was denied the right to
reapply because the intake worker indicated there was a notation on the computer not to take a
new application. The WR.AAA representative stated that the reason that no assessment was
scheduled at the time of the guardian's call was because WRAAA wanted to have options to
offer the Guardian to schedule a date and time;

4. The WRAAA representative stated that telephone calls were made to schedule the assessment
and that no contact was made. The Guardian indicated that her office was open during the
times at issue and other business was transacted during those times.

CONCLUSIONS OF POLICY:

1. Ohio Admin. Code 5101:6-4-01 states that when a request for a hearing is received within the
prior notice period benefits shall not be terminated until a hearing decision is rendered.

2. Ohio Admin. Code 5101:6-4-01 further states that when benefits are reduced, suspended or
terminated in violation of the provisions of this rule, benefits shall be reinstated to the previous
level.

3. Ohio Admin. Code 5101:6-4-01 requires the agency to respond to reinstatement orders by
authorizing benefits within five workdays of receipt of the order.

4. "Reinstatement of benefits to the previous level" means that benefits shall be reinstated
retroactive to the date the benefits were reduced, suspended or terminated.

5. Ohio Admin. Code 5101:3-31-04 provides that the application process for the PASSPORT
, HCBS waiver program begins with a completed application for Medicaid and contact with the

passport administrative agency having passport program responsibility resulting in
arrangement of an assessment.

ANALYSIS:
The Guardian requested that the hearing decision address Appellant's eligibility for services for the



Page 5 ol 7 STATE HEARING DECISION CONTINUATION

Appeal Number(s)

9942556

period from her discharge from the nursing facility of 2/5/00 to the issuance of the hearing decision on
3/28/00 and for the period from 4/18/00 forward based on the claim that she was denied the
opportunity to reapply for Passport.
Regarding the first period, the Appellant should have been covered for the period of the appeal and
should have received services during that period. Ohio Admin. Code 5101:6-4-01 requires the agency
to reinstate benefits to the previous level, retroactive to the date the benefits were reduced, suspended
or terminated. WRAAA failed to do that and instead treated the case basically as a new application,
requiring all new paperwork. The Appellant should be reimbursed for the care she paid for during this
period.

The issue with regard to the 4/18/00 telephone contact between the Guardian and WRAAA is the
subject of SQme dispute. However, WRAAA representatives indicated that the intake worker should
create the screen for the assessment and then call back to schedule the actual assessment. It appears
that the contact meets the requirements of Ohio Admin. Code 5101:3-31-04 of contact with the
passport administrative resulting in arrangement of an assessment. The parties attempted to arrange
the assessment at the hearing, but were unable to do so. The parties did agree to arrange the
assessment at a mutually agreed time. While the intake worker was unable to arrange the assessment
at the time of the call, the WRAAA did not refuse to take the Appellant's application.

HEARING OFFICER'S RECOMMENDATIONS:
Based upon the reasoning set forth above, I recommend that the Agency's decision be reversed and
Appeal #9942556 be SUSTAINED.

FINAL ADMINISTRATIVE DECISION AND ORDER:
Finding the hearing officer's decision to be supported by the evidence, the reconunendation is adopted.
Appeal #9942556 is SUSTAINED in oart.
For the period from appellant's discharge of 2/5/00 from the nursing facility, to the issuance of the
hearing decision on 3/28/00, The Appellant shall be reimbursed for the care she paid for during this
period - COMPLIANCE IS REQUIRED
O.A.C. Section 5101: 6-7-03 requires prompt compliance with state hearing decisions. For decisions
involving public assistance, compliance shall be achieved within 15 calendar days from the date the
decision is issued, but in no event later than 90 calendar days from the date of the hearing request.
Compliance shall be promptly reported to the Bureau of State Hearings, ODHS, via "State Hearing
Compliance," ODHS 4068, accompanied by appropriate documentation.

For the period from 4/18/00 forward the actions of the WRAAA met the requirements of Ohio Admin.
Code 5101:3-31-04 and the WRAAA did not refuse to take the Appellant's application.

APPENDIX:
Exhibit A - 3/28/00 State Hearing Decision
Exhibit B - 4/27/00 Administrative Appeal Decision
Exhibit C - 4/6/00 Letter from WRAAA (2 pages)
Exhibit D - 4/6/00 Letter from Guardian (3 pages)
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July 3, ?000

Ms. Bertha Washington
C/0 Ms. Luann Mitchell, Legal Guardian
P.O. Box 08531
Cleveland, Ohio 44108

Dear Ms. Mitchell:

We have received a copy of an Ohio Department of Human Services' State Hearing
Decision issued on June 21, 2000. We assume that you are in receipt of this same
document. On page five, it is ordered that Ms. Washington be reimbursed for care she
paid for between the date of her discharge from the nursing facility on February 5, 2000
and the issuance of the first bearing decision on March 28, 2000. I am writing to describe
how our agency can as'sist you in obtaining reimbursement for those services that
PASSPORT would have paid for had Ms. Washington not been disenrolled from our
program prior to the completion of the first hearing process.

Just to clarify, it is my bnderstanding from the State Hearing Officer, Mr. Aristotel
Papadimoulis, that Ms. Washington must seek reimbursement directly from the provider
agencies who she paid for PASSPORT-like services rendered between February 5, 2000
and March 28, 2000. In tttrn, our agency can make the necessary arrangements to
reimburse the provider agencies.

PASSPORT-like services would include the following:

Adult day care
Chore services
Emergency response system
Home delivered meals
Homemaker/Custodial respite
Home medical equipment and supplies (not covered by the traditional Medicaid
pro gram)

Independent living assistance
Minor home modifications
Nutrition consultation
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• Personal care/Respite
• Social woTk and counseling
• Transportation (for medical appointments)

As mentioned above, I have been told by the Ohio Department of Human Services
Hearing Officer that the provider agency reimburses Ms. Washington and, if they are
certified as a PASSPORT provider, we will request PASSPORT funds from the Ohio
Departrnent of Aging to reimburse them. Please understand that we can not reimburse
any.providers who are oot certlfied PASSPORT providers.

In order to assist you, we first need the names of those provider agencies to which Ms.
Washington made payments from her personal funds for any of the above services
between February 5, 2000 and March 28, 3000. I.n addition, we would greatly appreciate
any information you may have regarding specific dates, type and amount of services.
Once we have received this information from you, we will contact those agencies that are
certified as PASSPORT providers to explain this process and help them determine which
amounts should be reimbursed to Ms. Washington.

Please feel free to eithei mail or F.4X the information we need to assist you in this matter,
whichever you prefer. And please contact me at (216) 621-0303 extension 277 if you
have any questions.

We hope that Ms. Washington is doing well at home. We recently leamed that she has
been enrolled in the PACE program at Concordia Care, a wonderfiil program that will
surely add great value to her medical care and enhance her quality of life. We truly wish
Ms. Washington the very best.

Sincerely,

^.^
I:aren S. Vrtunski
Director of Community-Based Long Term Care

Martie McParland, Clinical Manager
Joyce Gordon, Case Manager Supervisor
Mary O'Neill, Case Manager
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(I )'I•hu individunl nnd nuthorircd reprosonlntive shall bo provided witit tho wrilton state hearing decision
vin "Slate Hearing Decision," ODHS 4005. The decision shnii provida notice of the right to and thc
inefhodofobtaitiinganadministrstiveappdal. C-oplosACOPYofthodcci5lonshallALSO hcscntto
lho local agcncy andio-the-bureatt•ofafate heartngr,-813Hfi.

(2) Whenthohearinginvolvesoneofthdinedicaldotermination issuoslistodinparagraph(C)f2u ofruio
5101:6-6-01 of tho Administrative Code, a copy pf tho decision ahall also ba sent to the medical
dctormination unit.

(3) When the hearing involves action or lack ofaction by atnanaged care plait, copios of the dectsion shall
also be sent to the managed care plan and to the office of inedicaid, ODHS.

(F) Hcaring recard

Tho state hoaring docision, togethor with doeuments Introduced et the hearing and all papers and roquosts filod
in tho procaocling; shall constituto tho oxcluslvo rocord. The hearing rocord sitall be compiled and certified
by the hearing authority and forwarded to the local ngenny, wltare lt'shall bo tnaihtained In accordance widi
applicable reaordretontion roqUirelnents and mado avallablo for rnvlow by the Indlvldual and authorizad
reprosentativo.

(0) Library of docisions

'1'he chief of the bureau of state hearings,PDHS, altall maintain a library of all atate hearing decisions. 'I'he
docialdns shall be available forpublto Inspection and copying, subject to applioable dixclosure safeguords.

(H)' Bindingeffect

State licaringdecisionsh_ aI1 be bindingon tho ageqcyormanag'od care plan f'orthe individual case fbr whlch
the decision was rendered,

Effeclive Duto:

Review Datcc

Dato

Prumulgnted Under: Revised Code Chapter 119.
StatutoryAuthorily: Revised Code Sections 2301135, 5101.35
Rule Atnpllfles: Itevised Code Sections 2301.35, 5101.35
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97(kinier.), 12-30-97
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IN THE COURT OF COMMON PLEAS
PROBATE DIVISION

CUYAHOGA COUNTY, OHIO

L. MITCHELL, GUARDIAN FOR,
BERTHA L. WASHINGTON
(A.N INCOMPETENT),

Plaintiff,

vs.

CASE NO. 2002 ADV 0059296

JUDGE JOHN E. CORRIGAN
MAGISTRATE CHARLES T. BROWN

EVIDENCE OF DEFENDANT'S
WESTERN RESERVE AREA AGENCY ) ATTORNEYS' FEES
ON AGING,

Defendant.

SERVICES

DATE ATTORNEY SERVICES HOURS VALUE

-----,
02/26/02 Nowak Discussion with Karen Vrtunski. 0.10 17.00

02/26/02 Nowak Check Probate Court docket; instruction to docket
clerk; telephone call, review Complaint, and
exhibits.

0.40 68.00

03/01/02 Nowak Discussion of new suit with Gerald Chattman. 0.10 17.00

03/01/02 Nowak Letter to Client. 1.00 170.00

03/04/02 Nowak Legal research; Motion to Dismiss. 1.30 221.00

03/05/02 Nowak Instructions to paralegal. 0.10 17.00

03/06/02 Gregus Conduct online case law research to obtain copies
of [redacted].

0.30 28.50

03/07/02 Nowak Call to Karen Vrtunski; return call. 010 17.00

03/11/02 Nowak Research motion to dismis!3 1.0O 170.00

03/11/02 Nowak Further research. DEFENDANT'S
EX T.. 0•80 136.00

14 111 a.
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03/11/02 Nowak Motion to dismiss; further research; select exhibits
and case law; telephone call to Karen Vrtunski;
prohibition research re: res judicata.

3.50 595.00

03/12/02 Gregus Perform online case law research to shepardize the
cases of [redacted] and obtain copies of positive
cases cited/mentioned. Preparation memo to
Attorney Nowak regarding results of research.

0.50 47.50

03/13/02 Nowak Motion to dismiss. 2.40 408.00

03/14/02 Nowak Motion to dismiss. 2.00 340.00

03/15/02 Nowak Meet with Gerald Chattman; research. 0.50 85.00

03/18/02 Nowak Research; modify motion; exhibits. 3.50 595.00

03/19/02 Nowak Call Karen Vrtunski. 0.10 17.00

03/19/02 Nowak Prepare motions. 0.70 119.00

03/19/02 Nowak Final changes to motion. 1.20 204.00

03/20/02 Nowak Amend Notice of Deposition; Discussion with
Karen Vrtunski.

0.20 34.00

03/21/02 Nowak Revise affidavit. 0.20 34.00

03/21/02 Nowak Prepare; discussion with Karen Vrlunski; meet
Karen.

0.80 136.00

03/21/02 Nowak Instruction to paralegal re: shepardizing, etc. 1.50 255.00

03/21/02 Nowak Review fax; discussion with Karen Vrtunski;
instruction to secretary.

0.40 68.00

03/21/02 Nowak Review motion; draft affidavit. 0.70 119.00

03/21/02 Gregus Conduct online research of cases cited in
Defendant's Motion to Dismiss for [redacted].
Prepared Memo to Attorney Nowak regarding
results of online research.

1.30 123.50

03/22/02 Nowak Call courier; Discussion with Karen Vrtunski;
Draft affidavit.

0.40 68.00
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03/22/02 Nowak Discussion of frivolous conduct motion with
Ronald Wayne.

0.20 34.00

03/22/02 Nowak Revise affidavit; Discussion with Karen Vrtunski;
execution of affidavit; prepare.

0.70 119.00

03/26/02 Nowak Discussion with Philly Insurance; instruction to
secretary.

0.40 68.00

04/04/02 Nowak Discuss depo with Karen Vrtunski. 0.10 17.00

04/04/02 Nowak Instruction to secretary re: faxing notice of depo to
LuAnn Mitchell.

0.10 17.00

04/04/02 Nowak Prepare for LuAnn Mitchell deposition. 2.10 357.00

"04/05/02 Nowak Attempted depo of LuAnn Mitchell. 0.50 85.00

04/05/02 Nowak Prepare Motion to Compel. 1.80 306.00

04/09/02 Nowak Research; edit motion. 1.00 170.00

04/11/02 Nowak Final changes. 0.20 34.00

04/12/02 Nowak Instruction to docket re: hearing date. 0.20 34.00

04/12/02 Nowak Investigate status. 0.20 34.00

04/12/02 Nowak Prepare for motion hearing; notice; etc. 0.30 51.00

04/15/02 Nowak Prepare for and attend hearing in Probate Court. 2.00 340.00

04/16/02 Wayne Consult with Dale A. Nowak regarding
guardianship issues,

0.30 67.50

04/16/02 Nowak Discussion with Ron Wayne re: probate
procedures and [redacted]; discussion with Karen
Vrtunski; discussion with Larry Friedlander re:
[redacted].

1.00 170.00

04/16/02 Nowak Research [redacted] issue re: motion for protective
order; prepare notice of depo.

1.50 255.00

04/16/02 Nowak Discussion of strategy with Gerald Chattman. 0.30 51.00
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04/17/02 Nowak Prepare brief in opposition to motion for protective
order.

0.50 85.00

04/17/02 Nowak Prepare brief in opposition to motion. 0.50 85.00

04/18/02 Nowak Edit brief; add research. 1.40 238.00

04/19/02 Nowak Check probate docket via internet, etc. 0.20 34.00

04/22/02 Nowak Attempt to check probate docket. 0.10 17.00

04/22/02 Nowak Review outline for additional deposition questions;
check probate docket for motion.

0.50 85.00

04/22/02 Nowak Attend attempted depo. 0.20 34.00

04/22/02 Nowak Prepare motion for sanctions; letter and new notice
to LuAnn Mitchell; review file.

1.00 170.00

04/22/02 Nowak Review motion to quash; legal research; modify
brief in opposition.

2.50 425.00

04/22/02 Wilkins Westlaw Research per Dale Nowak. 1.00 95.00

04/23/02 Nowak Instructions to docket clerk/review info. 0.20 34.00

04/23/02 Nowak Review correspondences from LuAnn Mitchell;
final edits of brief and motion; discuss status with
Karen Vrtunski.

1.30 221.00

04/23/02 Nowak Edits to brief. 0.30 51.00

04/23/02 Nowak Review pretrial notice; call to client. 0.20 34.00

04/29/02 Nowak Prepare for and attend probate hearing; discussion
with Karen Vrtunski.

2.00 340.00

04/29/02 Nowak Review Civil rules; prepare motion to strike. 0.90 153.00

04/29/02 Nowak Proof and edit motion to strike. 0.20 34.00

04/30/02 Nowak Finalize Motion to Strike. 0.10 17.00

05/03/02 Nowak Telephone call with docket courier. 0.10 17.00

05/03/02 Nowak Preparation: check internet docket re; status
discovery order.

0.10 17.00
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05/06/02 Nowak Prepare: docket check via internet. 0.10 17.00

05/08/02 Nowak Check probate docket for discovery order. 0.10 17.00

05/09/02 Nowak Preparation - check docket status. 0.10 17.00

05/13/02 Nowak Review discovery order from Probate Court;
facsimile to Karen; notify court reporter.

0.20 34.00

05/24/02 Nowak Legal research and preparation - discuss with
Gerald Chattman - motion to strike and impose
sanctions.

1.30 221.00

05/28/02 Nowak Telephone call to discuss status of litigation with
Gerald Chattman.

0.10 17.00

05/28/02 Nowak Telephone call to discuss status of litigation with
Karen V.

0.10 17.00

05/28/02 Nowak Prepare brief in opposition to motion in limine;
Motion to show cause; Motion for monetary
sanctions.

1.70 289.00

05/29/02 Nowak histructions to docket clerk; finalize motions. 1.00 170.00

05/30/02 Nowak Review court docket via intemet; prepare motion
to reset hearing; modifybrie£

0.60 102.00

05/30/02 Nowak Finalize Motion to Strike, Motion for Sanctions
and Motion to Compel.

0.20 34.00

05/30/02 Nowak Instructions to secretary; prepare exhibits;
instructions to docket clerk.

0.30 51.00

05/30/02 Nowak Contact with Probate Court. 0.10 17.00

05/31/02 Nowak Discuss status with Gerald Chattman and strategy. 0.20 34.00

06/03/02 Nowak Telephone call with Karen V. regarding status. 0.10 17.00

06/05/02 Nowak Call to Court; discuss status with Gerry Chattman;
review docket.

0.30 51.00

06/06/02 Nowak Prepare letter to magistrate regarding hearing
schedule.

0.10 17.00
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07/11/02 Nowak

07/12/02 Nowak

07/15/02 Nowak

07/16/02 Nowak

07/17/02 Nowak

07/18/02 Nowak

.07/24/02 Nowak

07/25/02 Nowak

07/26/02 Nowak

Discussion regarding motion for fees, strategy with
Douglas Paul and Gerald Chattman; review
frivolous conduct statute; telephone call to Karen
Vrtunski.

Research cases and 2323.51; draft motion; add
caselaw; review Court docket; instructions to
docket clerk; edit motion; notice of depo.

Final proofread and edits to motion; instructions to
docket clerk.

Instructions to secretary regarding exhibits and
filing; discussion with Karen Vrtunski; on-line
investigation.

Prepare Amended Notice of Deposition and letter
to Luann Mitchell; telephone call to court reporter;
prepare letter to court reporter.

Attention to letter to court reporter; instructions to
docket clerk.

Check court docket via internet; message for
Karen Vrtunski.

Investigate at Probate Court; review files;
inventory deparhnent; voucher department;
telephone call to court reporter; check Probate
Dockets via internet; review; fax to Karen; check
docket; review fax from Karen; discussion with
Karen; prepare for deposition with new evidence.

Meet with Karen Vrtunski to prepare for
deposition; attempted deposition of Mitchell;
contact with Probate Court; prepare letter to
Mitchell, motion for sanctions and to compel
discovery; investigate location of bank account;
discussion with Huntington regarding subpoena;
telephone call to Karen; edit motion; compute fees.

0.50 85.00

5.40 918.00

0.50 85.00

0.40 68.00

0.20 34.00

0:10 17.00

0.20 34.00

5.60 952.00

3.20 544.00



DATE ATTORNEY SERVICES HOURS VALUE

07/29/02 Nowak Check Probate Docket via lnternet; subpoena
preparation for Huntington National Bank;
instructions to secretary; instructions to docket
clerk regarding transcript; prepare letter to
Huntington Bank.

0.80 136.00

07/30/02 Nowak Modify letter to Huntington; letter to Luann
Mitchell; finalize motion; assemble exhibits;
finalize letter to Mitchell, etc.

0.50 85.00

07/31/02 Nowak Instructions to docket clerk. 0.10 17:00

08/01/02 Chattman Review Washington Motion and conference Dale
Nowak regarding same.

0.80 140.00

08/01/02 Nowak Review transcript. 0.30 51.00

08/01/02 Nowak Telephone Conference with Huntington Bank.. 0.20 34.00

08/01/02 Nowak Check probate docket status; discuss GBC. 0.10 17.00

08/09/02 Nowak Letter to Mitchell re: notice of hearing. 0.10 17.00

08/09/02 Nowak Preliminary review checks and bank statements 1.50 255.00

08/09/02 Nowak Further review of cancelled checks. 0.30 51.00

08/12/02 Nowak Attention to notice to Mitchell re: 9/26 hearing;
instr. to secretary.

0.10 17.00

08/13/02 Nowak Prepare motion to continue hearing upon post
judgment motion for attorney's fees.

0.20 34.00

08/19/02 Nowak Amend and edit motion to continue; review file. 0.20 34.00

08/19/02 Nowak Review letter from Mitchell; letter to Mitchell; call
Karen; call court reporter.

0.30 51.00

08/20/02 Nowak Telephone conference with Huntington Bank; call
Karen V.; call Megan re: motion.

0.40 68.00

08/20/02 Nowak Motion for continuance/Judgment entry; call
Karen; select exhibits; instr. to docket clerk.

0.50 85.00

08/20/02 Nowak Call court reporter. 0.10 17.00



DATE ATTORNEY SERVICES HOURS VALUE

08/21/02 Nowak

08/22/02 Nowak

08/23/02 Nowak

.08/26/02 Nowak

08/27/02 Nowak

08/29/02 Nowak

08/30/02 Nowak

08/30/02 Craig

09/03/02 Nowak

09/03/02 Craig

09/04/02 Nowak

09/05/02 Nowak

09/09/02 Nowak

09/11/02 Nowak

Appear at Probate Court to confirm court action
upon motion for continuance; wait briefly for
notice of ruling; call court reporter; instructions
regarding exhibits; discussion with Karen
regarding Ringle letter; further review bank
records; analysis; prepare for hearing.

Instructions to copy service; exhibit preparation;
organize and prepare for hearing; attend probate
hearing; travel.

Prepare brief in opposition to motion for attorney's
fees; prepare exhibit; organize and unpack
materials from hearing.

Telephone conversation with court reporter
regarding transcript.

Review Karen Vrtunsld's fax; attention to motion
for continuance; instiuctions to secretary;
proofread and edit brief in opposition to Plaintiffs
motion for attorneys fees; instructions to docket
clerk.

Review order; consider appeal options; call Karen
Vrhuiski; call Gerald Chattman.

Outline research assignment; letter to Mitchell
regarding notice of filing of deposition.

Discuss case background and receive research
assignment from Attorney Nowak.

Discuss research assignment [redacted] with Mark
Craig.

Research [redacted].

Message from court reporter; call Kelly
Linkowski.

Telephone conversation with Karen Vrtunski.

Attention to [redacted] issues.

Instructions to secretary regarding
transmittaUnotice/etc.

4.20 714.00

5.80 986.00

1.70 289.00

0.10 17.00

0.40 68.00

0.40 68.00

0.50 85.00

0.40 58.00

0.20 34.00

3.30 478.50

0.20 34.00

0.20 34,00

0.10 17.00

0.10 17.00



DATE ATTORNEY SERVICES HOURS VALUE

09/19/02 Nowak Review letter; discussion with Karen Vrtunski,
Gerald Chattman.

0.20 34.00

09/20/02 Chattman Conference D. Nowak - (Washington Litigation). 0.50 87.50

09/20/02 Nowak Telephone discussion regarding strategy with
Karen Vrtunski; discussion with Gerald Chattman
regarding Ringel issues, etc.; prepare motion for
clarification.

1.20 204.00

09/23/02 Nowak Carefully review transcript; edit motion for
clarification; review Mitchell correspondence;
correspondence to Virginia Ringel.

2.80 476.00

09/24/02 Nowak Call court reporter regarding 9-26-02 hearing; edit
letter; research subpoena power; select enclosures;
call [redacted]; mark exhibit.

1.20 204.00

09/24/02 Nowak Call court reporter re: 9/26 hearing. 0.10 17.00

09/25/02 Nowak Review correspondence from Probate Court;
contact with Probate Court re: hearing notice;
telephone Karen Vrtunski; discussion with Gerald
Chattman preparation.

1.20 204.00

09/26/02 Nowak Prepare for hearing. 1.70 289.00

09/26/02 Nowak Attend Probate Court hearings 2.10 357.00

09/26/02 Chattman Review letter to [redacted] and Conference D.
Nowak regarding Same.

1.00 175.00

09/27/02 Nowak Telephone discussion with Court Reporter re:
spellings of names; Mitchell's address, phone
number, etc.

.20 34.00

09/30/02 . Nowak Review transcript; instruction to copy service;
instruction to secretary re: docket clerk.

.20 34.00

10/14/02 Nowak Check Probate docket for ruling. 0.10 17.00

10/23/02 Nowak Check status of court docket for ruling via intemet. 0.10 17.00

10/23/02 Nowak Review Motion for Summary Judgment of Dr.
Cook.

0.10 17.00

10/25/02 Nowak Research [redacted]. 1.00 170.00



DATE ATTORNEY SERVICES HOURS VALUE

10/25/02 Nowak Discussion with GBC; modify letter to [redacted]. 0.80 136.00

11/08/02 Nowak Check Probate docket for ruling on-line. 0.10 17.00

11/15/02 Nowak Review letter from [redacted); response. 0.20 34.00

01/06/03 Nowak Review magistrate's order; e-mail Mary; letter to
Karen Vrtunski.

0.20 35.00

01/14/03 Nowak Call Karen re: deposition; instructions to Mary. 0.10 17.50

01/14/03 Nowak Attention to deposition notice. 0.10 17.50

01/14/03 Nowak Review status; instructions to secretary; contact
with Probate Court; check civil rules.

0.40 70.00

01/14/03 Nowak Check intemet docket re: prior discovery ruling;
draft motion to strike; instructions to secretary.

0.60 105.00

01/15/03 Nowak Instructions to docket clerk; edit motion;
instructions to secretary.

0.30 52.50

01/15/03 Nowak Proofread motion; locate exhibits for motion to
strike; instructions to secretary.

0.30 52.50

01/31/03 Chattman Conference D. Nowak - Bertha Washington Case. 0.20 36.00

02/06/03 Nowak Review amended probate order. 0.10 17.50

02/26/03 Nowak Schedule court reporter for hearing. 0.10 17.50

03/04/03 Nowak Discuss upcoming hearing/possible settlement
with Karen Vrtunski.

0.20 35.00

03/05/03 Nowak Prepare for hearing. 0.90 157.50

03/05/03 Nowak Attend probate hearing; update GBC on status. 2.70 472.50

03/07/03 Nowak Discuss audio/video options capability and
deposition date with court reporter; call Karen
Vrtunski re: deposition date.

0.20 35.00

03/10/03 Nowak Review letter of [redacted]. 0.10 17.50

03/10/03 Nowak Review ruling; letter to Karen Vrtunski. 0.10 17.50



DATE ATTORNEY SERVICES HOURS VALUE

03/11/03 Nowak Discussion with Karen re: deposition exhibits. 0.20 35.00

03/12/03 Nowak Prepare notice of deposition. 0.20 35.00

03/13/03 Nowak Review new fax from Karen Vrtunski; copy
deposition exhibits; discussion with Karen
Vrtunski,

0.40 70,00

03/24/03 Nowak Prepare for deposition. 3.20 560.00

03/24/03 Nowak Depo preparation. 0.70 122.50

03/25/03 Nowak Prepare further exhibits; attend deposition of
Luann Mitchell; travel..

3.50 612.50

03/26/03 Chattman Conference D. Nowak - litigation update. 0.50 90.00

03/26/03 Nowak Update GBC re: status. 0.20 35.00

03/26/03 Nowak Call Attorney Charles Patton. 0.10 17.50

03/26/03 Nowak Discussioin with court reporter Laura Ware. 0.20 35.00

03/26/03 Nowak Letter to Attomey Patton. 020 35.00

03/26/03 Nowak Organize file post depo. 0.40 70.00

03/27/03 Nowak Review transcript; discussion with Laura Ware;
letter to Judge Corrigan.

1.00 175.00

03/31/03 Nowak Discussion with Laura Ware; discussion with
Karen Vrtunski; fax to Karen Vrtunski.

0.20 35.00

04/01/03 Nowak Review fax; call Karen Vrtunski re: state hearing. 0.10 17.50

04/01/03 Nowak Discussion with Charles Patton; fax to Mr. Patton. 0.40 70.00

04/02/03 Nowak Discuss status of possible settlement proposal with
Karen Vrtunski.

0.20 35.00

04/10/03 Nowak Prepare Motiori to Show Cause. 0.20 35.00

04/10/03 Nowak Edit Motion to Show Cause. 0.10 17.50

J4/10/03 Nowak Instruction to secretary re: service, filing, etc.; final
proofread of motion,

0.10 17.50



DATE ATTORNEY SERVICES HOURS VALUE

04/11/03 Nowak Check status of docket. 0.10 17.50

04/16/03 Nowak Check Probate docket on line; call Laura Ware,
contact with Probate Court; call Karen.

0.20 35.00

04/17/03 Nowak Contact with Probate Court for hearing date; letter
to Charles Patton.

0.20 35.00

05/07/03 Wayne Telephone call Dale Nowak [redacted]. . 0.10 22.50

05/07/03 Nowak Prepare time summary for show cause hearing. 0.20 35.00

05/07/03 Nowak Prepare for hearing; discuss with Ron Wayne. 0.50 87.50

05/07/03 Nowak Attend Probate contempt hearing. 1.80 315.00

05/12/03 Chattman Review Court Order on Washington; conference
Dale Nowak.

0.20 36.00

05/12/03 Nowak Review Order; discussion with GBC; call court
reporter for removal hearing.

0.20 35.00

05/21/03 Chattman Conference D. Nowak regarding court hearing. 0.70 126.00

05/21/03 Nowak Prepare for and attend probate hearing; meeting
with Gerald B. Chattman post hearing.

2.80 490.00

05/21/03 Nowak E-mail Joel Mirman; discussion with court
reporter Kelly.

0.30 52.50

05/22/03 Chattman Conference D. Nowak - file review and
preparation for [redacted].

1.00 180.00

05/22/03 Nowak Review e-mail response from Joel Mirman. 0.20 35.00

05/23/03 Chattman Review [redacted] and response to same. 0.30 54.00

05/23/03 Nowak Prepare, review and revise post-hearing brief. 3.90 682.50

06/02/03 Nowak Review transcript; instructions to secretary. 0.60 105.00

06/17/03 Nowak Discussion with GBC; check on-line docket. 0.20 35.00

06/17/03 Nowak Prepare Motion to Strike. 0.20 35.00

06/17/03 Nowak Travel to Probate Court; review brief filed by
Mitchell and exhibits.

1.10 192,50



" DATE ATTORNEY SERVICES HOURS VALUE

06/17/03 Nowak Discussion with GBC; prepare Motion to Show
Cause; review docket further.

1.00 175.00

06/19/03 Nowak Check docket on-line; discuss status with Karen
Vrtunski.

0.20 35.00

06/24/03 Nowak Review document from Luann Mitchell; draft
motion to strike; contact with Probate Court.

0.40 70.00

07/02/03 Nowak Check status of docket on-line; call Karen
Vrtunski; call court reporter.

0.30 52.50

07/07/03 Nowak Attention to deposition notice. 0.20 35.00

07/30/03 Nowak Gather documents for deposition preparation;
review; exhibits; discussion with secretary; contact
with Probate Court; call Attorney Charles Patton;
letter to Attorney Charles Patton; instruction to
secretary; call for Karen Vrtunski; advise GBC.

1.90 332.50

07/31/03 Nowak Call Marty M.; discussion with GBC; attempt to
reach Karen Vrtunski; attempt to meet Karen
Vrtunski.

0.50 87.50

08/06/03 Nowak Call Lyndhurst Municipal Court; discussion with
Riclunond Heights Prosecutor; call [redacted].

0.60 105.00

08/06/03 Nowak Contact with Probate Court; call Attorney Patton's
office and pager.

0.20 35.00

08/06/03 Nowak Discussion with Bailiff re: transcript; call court
reporter.

0.30 52.50

08/07/03 Nowak Discuss transcription of partial Lyndhurst
proceeding with court reporter.

0.10 17.50

08/07/03 Nowak Discussion with Charles Patton; contact with
Probate Court.

0.10 17.50

08/07/03 Nowak Discussion with Charles Patton re: new schedule. 0.10 17.50

08/08/03 Nowa,k Discussion with Laura Ware re: Lyndhurst
Transcript.

0.10 17.50

08/13/03 Nowak Discussion with [redacted] re: other cases of
Mitchell.

0.50 87.50



DATE ATTORNEY SERVICES HOURS VALUE

08/20/03 Nowak Call Patton's office; stop at Probate Court to set
new dates; call Patton's office; call Karen
Vrtunski.

0,30 52.50

08/21/03 Nowak Letter to Attorney Patton re: new dates. 0,10 17.50

08/22/03 Nowak Discussion with [redaeted] re: Mitchell's attempt
to charge her for the same computer.

0.50 87.50

08/29/03 Nowak Letter to Judge Corrigan; call court reporter. 0.10 17.50

09/03/03 Nowak Prepare and attend deposition at Probate Court;
review Municipal Court transcript; discussion with
Karen; discuss settlement issues with Court.

11.10 1,942.50

09/05/03 Nowak Update GBC re: status; call Karen Vrtunski. 0.30 52.50

09/09/03 Nowak Review recent decision re: 2323.51. 0.30 52.50

09/11/03 Nowak Discussion with [redacted]. 0.20 35.00

09/16/03 Nowak Call Attorney Patton re: documents. 0.10 17.50

09/17/03 Nowak E-mail exchange with court reporter; locate
exhibit; instruction to secretary.

0.10 17.50

D9/17/03 Nowak LettertoAttorneyPatton;reducePattonphone
message to writing; call FAMICOS.

0.60 105.00

)9/18/03 Nowak Discussion with Charles Patton. 0.10 17.50

)9/18/03 Nowak Call from Sharon; discussion with Court
[redacted].

0.80 140.00

)9/19/03 Nowak Proof and edit motion. 0.30 52.50

19/22/03 Nowak Attention to transcript and exhibits filing. 0.10 17.50

19/24/03 Nowak Duces tecum; discussion with Mary re: subpoenas. 0.50 87.50

^9/24/03 Nowak Edit notices of deposition; call court reporter. 0.60 105.00

9/25/03 Nowak Retum call to Attomey Weiss; call Laura Ware. 0.10 17.50

9/25/03 Nowak Discussion with Joe Weiss; discussion with
Claude Banks.

0.20 35.00



DATE ATTORNEY SERVICES HOURS VALUE

09/25/03 Nowak

09/26/03 Nowak

09/29/03 Nowak

09/30/03 Nowak

09/30/03 Nowak

10/01/03 Male

Discussion with Joe Weiss. 0.10 17.50

Update GBC,

Discussion with Ivlary; call Justina, etc.

0.20

0.20

35.00

35.00

Call Sharon Leggett; call court reporter; discuss 2.00 350.00
deposition with Claude Banks; discuss subpoena
and records with Teresa Erelenbach; discussion
with Probate Court; instruction to Mary;
discussion with Justina; discussion with John A. at
Famicos; project instructions to Jan Male.

Discuss strategy and status with GBC; update 0.40 70.00
Karen Vrhanski on new developments.

Preparing Attomey Fee summary. 6.50 617.50

SUBTOTAL PRIOR TO DISMiSSAL: $11,212.50

SUBTOTAL POST - JUDGMENT MOTION: $20,375.50

GRAND TOTAL: $ $$^

SUIVINIARY

ATTORNEY
Gregus, Robyn
Wayne, Ronald F.
Vowak, Dale A.
Wilkins, Amy L.
Paul, Douglas J.
Mattman, Gerald B.
:^raig, Mark F.
Mattman, Gerald B.
iowak, Dale A.
vlale, Janice B.

HOURS RATE . . AMOUNT
2.10 95.00 • 199.50

.40 225.00 90.00
112.20 170.00 19,074.00

2.30 95.00 218.50
.30 250.00 75.00

2.30 175.00 402.50
3.70 145.00 536.50
2.90 180.00 (increase 2003) 522.00

56.30 175.00 (increase 2003) 9,852.50
6.50 95.00 617.50



EXPENSES

Research $199.82
Deposition Attendance and Transcripts 3638.35
Parking 60.00
FedEx 145.87
Filing Fee 8.75
Copies 4.00
Witness Fees 48.00

TOTAL EXPENSES: $41Q4,12

Respectfully submitted,

Dale A. Nowak (#0014763)
One Cleveland Center - Suite 1700
1375 East 9s' Street
Cleveland, Ohio 44114-1724
E-Mail: dnowaklâ,bdblaw.com
P: (216) 615-7319 F: (216) 621-5419
Attorney for Western Reserve Area
Agency on Aging

A copy of the foregoing Evide,pK of Defendant's Attorneys' Fees was served by regular U. S.,Mail,
iostage prepaid, this 6th day of Oc

LuAnn Mitchell, pyyd-se
P.O. Box 085
Clevelan H 44108
Cau ppointed Guardian for

'ha L. Washington

12:193365 lu
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IN THE PROBATE COURT

DIVISION OF THE COURT OF COMMON PLEAS
CUYAHOGA COUNTY, OHIO

L. MITCHELL, Guardian for
BERTHA L. WASHINGTON
(An Incompetent),

Plaintiff,

JUDGE JOHN E. CORRIGAN
-vs- CASE NO. 2002 ADV 59296

WESTERN RESERVE AREA
AGENCY ON AGING,

Defendant.

TRANSCRIPT OF PROCEEDINGS
MONDAY, JUNE 13, 2005

Hearing before Judge John E. Corrigan, taken by me,

Laura L. Ware, Notary Public within and for the State of

Ohio, Probate Court of Cuyahoga County, 1 Lakeside

Avenue, Cleveland, Ohio, commencing at 10:39 a.m., the

day and date above set forth.

WARE REPORTING SERVICE
21860 CROSSBEAM LANE

ROCKY RIVER, OHIO 44116
(216) 533-7606 FAX (440) 333-0745
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APPEARANCES:

Luann Mitchell, Esq.
P.O. Box 08531 '
Cleveland, OH 44108
216.486.0824

On behalf of the Plaintiff
Pro Se.

Dale A. Nowak, Esq.
Buckingham, Doolittle & Burroughs
1700 One Cleveland Center
1375 East Ninth Street
Cleveland, OH 44114
216.621.5300

On behalf of the Defendant.

Ware Reporting Service
216.533.7606
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THE COURT: It looks like we have

seven motions, and first is a motion to quash.

This is June 8th -- wait a minute. June 8th, May

20th, April -- we'll start in the back. April

19th, objection of Western Reserve to Magistrate's

report. Well, I don't want to hear those right

now. I want to go through these motions.

Defendant's motion to strike objection to

Magistrate's report and brief in opposition to --

and we've got a motion to quash. Which one should

I hear first?

Honor.

with --

MR. NOWAK: Whichever you prefer, Your

THE COURT: Well, then let's go

MS. MITCHELL: I have a comment.

THE COURT: Yes.

MS. MITCHELL: Judge, you just said

motion to quash. I don't have a motion to quash.

THE COURT: This was filed on May the

20th -- no, June the 8th. A motion to quash,

defendant Western Reserve Agency. You don't have

that?

MS. MITCHELL: No. The only thing I

have from Mr. Nowak is one that was filed -- I'm

Ware Reporting Service
216.533.7606



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

sorry, yes, I do have it. Yes, I have it.

THE COURT: You have that?

MS. MITCHELL: Yes, motion to quash,

yes, I have it.

THE COURT Motion to ^ of

defendant Western Reserve r a A ency on Aging?
_ ^--- _

MS. MITCHELL: Yes, I have that.

THE COURT: It's not the best English

that I've ever read, but I guess it means defendant

wishes to quash your mot' t to the

Magistrate's decision?
r-^------^'_'_'

MR. NOWAK: Your Honor, if I may.

MS. MITCHELL: It's to a subpoena that

I served upon his client who's not present in the

courtroom today.

THE COURT: Well, you can imagine that

the Court -- how confused we are here at the

Probate Court with this case. It just seems it's

never going to end. There's so many motions.

Which motion should I hear first?

MS. MITCHELL: Judge, I'11 explain.

On Saturday, the llth, I also --

THE COURT: You'll also get a chance,

but you passed, so now she can explain.

MS. MITCHELL: The motion to quash of

Ware Reporting Service
216.533.7606
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defendant Western Reserve Area Agency on Aging --

THE COURT: Yeah.
'`-^

MS. MITCHEL_•-- it looks like it was

served on, or allegedly served on, the 8th of June.

What that is is that I filed a subpoena from this

ou inallydirected to Virginia

Ringle, who is the chief of the Bureau of State

Her'ncs, and when I did not get a response to that

I then issued a second one to Virginia Ringle, and

also subpoenas to Karen Vrtunski, who is the

director of long-term planning and the client of

Mr. Nowak.

You'll notice today for the first time

now that she's under a subpoena we don't see her

sitting in the courtroom, but she's the client of

Mr. Nowak who always has been sitting with

Mr. Nowak over the years, plural, that this case

has been pending.

I also sent the same subpoento

Ronald Hill, who is the executive director of

Western Reserve Area Agency on Aging, asking all

three parties to produce to me a co y ofq

Mr. Nowak's January 22nd, 2002 letter, which i J

where, as far as I could trace back, Mr. Nowak

requested the Bureau of State Hearings to reopen

Ware Reporting Service
216.533.7606
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the fact that Mrs. Washington had twice been

awarded two decisions favorable to her and adverse

to Western Reserve, which were the decisions we

talked about repeatedly over the years. That one.

was dated the 21st-of June, 2000 and March 28th of

2000. And those were the two decisions that

ordered Western Reserve to pay to Mrs. Washington

the reimbursable expenses that I had submitted to

them during the hearings that I had before the

Bureau of State Hearings.

As you perhaps will or may not recall

the March 28th letter, excuse me, decisions of 2000

ordered payment and when payment was not

forthcoming I filed again before the Bureau of

State Hearings and that was heard --

MR. NOWAK: Objection, Your Honor.

This is far afield.

MS. MITCHELL: I'm explaining to you

what the subpoenas are for. May I continue,

please?

THE COURT: Go ahead. .

Thank you. I then went

back to the Bureau on June 21st of 2000 letting

them know with a second hearing that Mr. Nowak's

client, Western Reserve Area Agency on Aging, had

Ware Reporting Service
216.533.7606



still not complied with the order issued on them

21 March 28th of 2000 to reimburse Mrs. Washington.

What I then did subsequently was, and

has been introduced as evidence, is a September 19

letter dated 2002 from Mr. -- it was addressed to

Mr. Nowak and it references a January 22nd letter.

I'm sorry, 2002, September. It references a letter

81 that Mr. Nowak sent to Virginia Ringle; the chief

of the Bureau of State Hearings, on January 22nd of

10 2002, and she indicates in her September 19 letter

11 that she is responding to him and that they cannot,

12 from the Bureau's standpoint, reopen the issue,

13 that once it's been decided it's binding on the

14 agency pursuant to the Ohio Administrative Code,

15 and I wanted a copy of that January 22nd, 2002

16 letter because it keeps coming up being referenced.

17 So I issued subpoenas to Virginia

18 Ringle because she was the one that received

19 Mr. Nowak's letter January 22nd of 2002. When I

20 didn't get it, it was not forthcoming, that's when

21 I then issued the same subpoenas to his client,

22 who's absent today, Karen Vrtunski, and to Ronald

23 Hill who is the executive director. In response to

24 me issuing that subpoena Mr. Nowak then filed the

25 motion to quash, so he is asking this Court.to

Ware Reporting Service
216.533.7606
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quash my subpoenas to get the letter dated January

22nd of 2002..

MR. NOWAK: May I be heard, Your

Honor?

First of all, Your Honor, I don't know

anything about a subpoena that she may have

directed to Ms. Ringle recently because I never

received a copy of it, so I would object to any

subpoena that I didn't receive a copy of. Number

two, she issued subpoenas to Western Reserve Area

Agency on Aging, to my client, and served them upon

Ron Hill and Karen Vrtunski without sending me a

copy of them. I learned directly about them from

my client.

As set forth in our motion to quash,

Ms. Mitchell can't use a subpoena to obtain

discovery from a party. She sought production of a

letter on June 9th. She didn't subpoena anybody to

any hearing today, based on any subpoena I ever

saw, and it's, as outlined in my motion, it's

improper for her to try to use Civil Rule 45. It

should be Rule 34. u1e 34(C) makes that clear.

And so she shouldn't have used the subpoena, she

should have used a Rule 34 request. She waived the

opportunity to do discovery because she didn't try

Ware Reporting Service
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any of this discovery that she's now seeking before

Magistrate's Brown's hearing was held, and besides

which I gave her the piece of paper she wants

because it,only helps support our motion for fees

and I attached the document she seeks to my motion

to quash.

THE COURT: A1l-right. Did you get

that?

MS. MITCHELL: May I respond? Yes,

21

22

23

24

25

Judge, certainly it's proper for me to issue the

subpoena and the subpoena should have gone to

Ms. Vrtunski, to Mr. Hill and to Virginia Ringle.

THE COURT: How about to counsel?

MS. MITCHELL: He gets only a copy,

but the subpoena actually went to the actual

people, they were served.

THE COURT: Did you send him a copy?

MS. MITCHELL: Yes, we mailed him a

copy as Twell. The other thing is Mr. Nowak says,

right now, he says that -- and that's not even the

basis of his motion, Judge, if you'll read it. The

basis of Mr. Nowak's motion to quash is that I

could not serve a subpoena because I am a named

party and that therefore the subpoena was

improperly served.

Ware. Reporting Service
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MR. NOWAK: Your Honor, that's not my

argument at all. She ought to read the motion.

MS. MITCHELL: Well, no, because I'm

going to open it up, Mr. Nowak.

MR. NOWAK: Your Honor, a moment ago

she didn't know she had it. Can we take a recess

so she can read it?

MS. MITCHELL: No, I don't need to

read it, Judge.

THE COURT: Well, is this the letter

that you were seeking by subpoena that I have a

copy of?

MS. MITCHELL: Here's my -- yes.

17
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21
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THE COURT: You have the letter?

MS. MITCHELL: it's attached to what

Mr. Nowak filed on the --

THE COURT: So that's what you wanted,

isn't it?

MS. MITCHELL: Well, yes it is, but

certainly my discomfort level is that it came from

him and not from his client who's under a subpoena.

THE COURT: Okay.

MS. MITCHELL: But I wanted to share

with you also. that Mr. Nowak indicates that under

Rule 45 I could not issue the subpoena, but I

Ware Reporting Service
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disagree with him. I wanted to share with you that

I have a copy of Mr. Nowak's subpoena that was

issued to me in the hearing before Magistrate

Brown, and though he lists me as Luann Mitchell

guardian, he actually served that upon me and I vwas

a party in that case.

So what he's arguing here now is the

same thing, is that I'm a party and so I could not

issue the subpoena, but he's already done this and

the subpoena has been issued to me.

THE COURT: But you got what you asked

for.

MS. MITCHELL: Well, yes.

THE COURT: So this is moot, is it

not?

MS. MITCHELL: If we assume that it's

valid, yes, it would be, sir.

MR. NOWAK: Your Honor, I'd like to

note for the record that she just told you that she

received a trial subpoena for the Magistrate Brown

hearing, but she earlier in testimony -- if she had

aiv^ e^o>> ° ^n^ete transcript you would see she

denied receipt of that subpoena.

I'd like the record to show that she's

now lied to the Court again.

Ware Reporting Service
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THE COURT: Okay. Well, I'm going to

just mark this one as moot then, this motion to

quash moot.

MS. MITCHELL: Your Honor, for the

record we got copies from your file.

THE COURT: Okay.

MS. MITCHELL: Thank you.

THE COURT: Defendant's motion to --

what's the next one? 4-20, what was filed on 4-20?

MR. NOWAK: I filed on April 19th,

THE COURT: April 19th, objection

MR. NOWAK: Western Reserve's

THE COURT: Okay. There was a motion

on 4-20 where Ms. Mitchell asked for an extension

of time and that was granted to 5-11, so that's

taken care of. And she then did file an objection

to Magistrate Brown's report on 5-11, so that's

pending. We're about to hear --

MR. NOWAK: I have 5-10, Your Honor,

for her objection.

THE COURT: 5-10, okay. She had until

5-11, so that's timely. I guess the next thing

Ware Reporting Service
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that I should hear then is Mr. Nowak's motion to

strike the objection to the Magistrate's report.

Yourobiection to the Maaistrate's

report filed on the 19th was regarding your hourly

rate, I believe?

the Court has read my objection --

THE COURT: Yeah.

MR. NOWAK: -- I don't feel it's

necessary to repeat it. From Western Reserve's

MR. NOWAK: Yes, Your Honor.

THE COURT: The Magistrate awarded you

$100 an hour, you requested $170 an hour. Why

don't we go to that one first. That seems to be

the easiest one.

MR. NOWAK: Your Honor, trusting that

standpoint, $100 is too low an award of reasonable

attorney's fees in a case where the attorney on the

other side doesn't follow the rules and lies to the

Court.

THF,,COURT : Okay. I agree. I'm

awarding you $170 an hour.

MR. NOWAK: Thank you, Your Honor.

THE COURT: So you win on that one.

MS. MITCHELL: May I speak?

THE COURT: On which one, on this, his

13
1

i
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fees?

MS. MITCHELL: You said there's a

motion to strike objection to the Magisttate's

report, so that's his objections for the fee.

THE COURT: On the May 20th? The May

20th one, no, I'm not on that one. I'm talking

about the April 19th one. That was his objection

to the Magistrate's report on his fees, and I'm

granting that objection and awarding you $170 for

your fees instead of 100 that the Magistrate gave.

MR. NOWAK: Thank you, Your Honor.

THE COURT: So that one is done.

MS. MITCHELL: Okay. May I res ond?

23

24

25

THE CO RT To what?
r--

*•,mrHELL• May I make a comment

; about,_*hA

_TH` OURT• The fees?J

.MITCHELL• Yes please

THE COUQQ Now, the next one is

Mr. Nowak's motion to strike. This is May the

20th. I'm trying to take them by -- in the order

they came to us and struggling a bit here.

MR. NOWAK: You're doing fine, Your

Honor.

THE COURT: May the 20th is a motion

Ware Reporting Service
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to strike Ms. Mitchell's objection to the

Magistrate's report. I think we can hear both

Ms. Mitchell's objection to the Magistrate's report

filed on May the 10th tOgether with Mr. Nowak's May

the 20th report asking me to strike that, can we

not? They're both the same.

MR. NOWAK: We can, Your Honor, but in

order of logic it would seem that the motion to

strike should be determined first, because --

THE COURT: Okay.

MR. NOWAK: -- if the motion to strike

has merit it will save a lot of time and argument

here today.

THE COURT: Thank you. That's good.

MS. MITCHELL: Judge, I have a

problem. I don't have that.

THE COURT: You don't have --

MS. MITCHELL: No.

THE COURT: -- the May 20th motion,

huh?

MS. MITCHELL: No, I do not. You said

it was filed May 10?

THE COURT: Let's see what it says

here. It says a copy of the foregoing defendant's

motion to strike was mailed by US mail the 20th day

Ware Reporting Service
216.533.7606



1

2

3

4

5

6

20.

. 21

22

23

24

25

of May to Luann Mitchell, Post Office Box 08531.

You don't have that?

MS. MITCHELL: The caption again is

motion to strike my objection to the Magistrate's

report?

THE COURT: Defendant's motion to

strike objection to Magistrate's report and brief

in opposition to the objection.

MS. MITCHELL: No, I have not.

THE COURT: And that's basically his

motion to strike --

MS. MITCHELL: Right.

THE COURT: -- your appeal of

Magistrate Brown's opinion.

MS. MITCHELL: I do not have that. I

have not seen that.

THE COURT: You don't have it. Well,

maybe the mail service doesn't --

MR. NOWAK: Judge, I did serve it.

THE COURT: You did?

MR. NOWAK: I also notified her that

it would come on for hearing today. She's here

today. I think that this is additional lack of

candor before the Court.

MS. MITCHELLi Judge, I came to this

16
l

i
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Court when I filed the dodument that's before the

Court, and your secretary, Sharon, told me that the

hearing was scheduled for today. She did not send

me an additional notice because I wrote down in my

program book that the.hearing was scheduled today

at 10:00.

So as Mr. Nowak is saying that the

motion to notify me came in the same envelope, I

have no idea. I am stating to this Court and I am

representing to this Court I have never seen what

he is telling you now is his motion to strike my

objection to the Magistrate's report. And the way

I found out about the hearing was because I was in

court and I asked Sharon and she told me the date.

When I filed mine she wanted to know

and she was going to give me a date and she said

it's already scheduled for the 13th, today, and I

wrote it down.

MR. NOWAK: Your Honor, I can make the

same legal arguments in opposition to her

objections and make an oral motion to strike right

now and cure any defect that she now claims

exists. If you give me leave, I'll make that

motion.

THE COURT: I'm -- you know, I just
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want to get through the docket this morning. If

she hasn't received a motion, then how she can be

prepared to answer it --

MR. NOWAK: Your Honor, she can answer

an oral motiori before the Court --

THE COURT: Yep.

MR. NOWAK: -- which I'm prepared to

make.

THE COURT: All right. Let's do that.

In the meantime do you want me to make a copy of

this?

MS. MITCHELL: Yes, would you,

please? Thank you.

THE COURT: Go ahead.

MR. NOWAK: Your Honor, Ms. Mitchell's

objections to Magistrate Brown's repbrt should be

denied because Civil Rule 53 requires her to submit

a transcript of the evidence below. Magistrate

Brown's report shows that evidence was received

from February 9th, 2005 to February 17th, 2005.

There was actually about four and a half days of

testimony, if you take away all of the continuances

and breaks.

Now, Magistrate Brown found that her

conduct was frivolous at page 13. That's a legal

Ware Reporting Service
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conclusion. He made a factual conclusion that her

conduct was reckless, willful, deliberate and

unhalting at page twelve of his report. Under

Ci'vil Rule 53 she waG required to_%upplv the Court

with a verbatim transcript of all that evidence if

she was going to attack the award of attorney's

fees made against her.

Instead, what jh^-'--s-uune is she has

given this Court just little snippets of evidence.

She gave 28 pages of some self-serving testimony

she elicited from Attorney Patton. She enclosed a

little transcript of some clbsing arguments which

are not themselves evidence. She enclosed 11 pages

of testimony from one witness, Alan Sweet. She

included some excerpt of testimony with respect to

the granting of a continuance and then some proffer

that she made after everyone had left the

courtroom. She then offered 8 pages of opening

statement, which is not evidence. And then she

offered only 11 pages of her own testimony, but

there are many volumes of testimony that she is

shielding this Court from seeing by failing to

present it.

And instead, some of the evidence that

was even sought by Western Reserve for purposes of

Ware Reporting Service
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Magistrate Brown's hearing she's now seeking to

admit it by attaching it to her objection. Now, we

object to any new evidence that she would offer

here, including the time records which she didn't

bring when she was subpoenaed to bring them, which

are Exhibit M. We object to all new evidence here.

She had an opportunity to present

evidence to Magistrate Brown; she waived it.

There's no showing of due diligence here that would

require this Court to give her leave to put in new

evidence. And by shielding this Court from all

those days of testimony she really wants to take a

blind side attack at Western Reserve, and Western

Reserve shouldn't have to prepare and present its

whole case again here in front of you.

I mean, I've got four and a half days

of questions in my briefcase. If you want me to

I'll put her up on the stand, but that's not the

way the system works and you shouldn't be required

to decide this in a vacuum.

If you're to evaluate Magistrate

Brown's conclusions, legal conclusions and factual

conclusions, you ought to have the same evidence

that he had. And because she didn't give it to

you, deliberately, only gave you part of it, this
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whole thing is improperly before the Court, and on

that basis alone this Court should immediately just

overrule those objections and we should all go

home.

THE COURT: How do you respond?

MS. MITCHELL: Yes, thank You. Judge,

first of all, I would certainly indicate to you

that Mr. Nowak has made some severe

mischaracterizations. I have no monetary

obligation to order transcripts from four and a

half days of hearings. Certainly if I quote from

the transcript I then must give you that

transcript, and that is what I ordered to the

expense of almost $500. And those are the

excerpts. Certainly to have ordered the entire

transcript would have been cost prohibitive, nor

was it necessary for today's hearing, that being

objections to the Magistrate's report.

The other thing that Mr. Nowak just

indicated is that I'm attempting to offer at

today's hearing new evidence. If Mr. Nowak reads

the rules, the rules indicate that at today's

hearing you, as the judge, are permitted to take

additional evidence, arid so I would certainly

object to his characterization that I'm trying to
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do something outside the parameters of the rules

because the rules do provide for you to take

additional evidence.

I disagree,.certainly, with Mr. Nowak

making -- doing an oral motion indicating that he

had served me. Certainly I would have liked the

opportunity to do a written response to Mr. Nowak,

but in -- since you did rule that we were going to

move forward, I would indicate to you that this

case does need to come back before the Court

because the testimony or the information that

Magistrate Brown wrote in his report is certainly

inappropriate and skewed.

What this Court needs to hear are the

facts of this case. Magistrate Brown's report

talks about attitude, aptitude and never once

mentions what's really going on in this case.

Magistrate Brown's report fails to mention a very

important part of this case, which is that on two

occasions Mr. Nowak's client had been told to pay

to Mrs. Washington monies that are due. After

being told that, there is proof that I read into

the record, which was the September 19,.2002

letter.

That letter indicated that Mr. Nowak
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had then tried to go back several months earlier,

in January of 2002, and ask the State Hearing Board

to reopen the issue. What the State Hearing Board

told Mr. Nowak, and the letter went to Mr. Nowak

and a CC copy went to Karen Vrtunski, his client,

that has other than today been sitting in the

courtroom, that they cannot reopen the issue, that

the issue is final and settled and binding upon the

agency pursuant to the Ohio Administrative Code,

Chapter 51, and that they must pay Mrs. Washington.

So I don't believe that it is relevant that

Mr. Nowak is making other innuendos.

What is relevant for today's hearing

is that this Court, having sat through hearings for

five years, is well aware that Mr. Nowak's clients

were told to pay Mrs. Washington, they have not

done it, and that is what should have been

addressed as testimony was brought out by

Magistrate Brown in his Magistrate's decision dated

April the 6th of 2005. Your review of that

Magistrate's decision will notice that there is no

indication that Magistrate Brown even dealt with

that.

And what he dealt with instead, as I

indicated, were what he perceived as attitudes and
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aptitude problems and indicated that he was I

somewhat taken aback that the hearing had lasted

for a number of days and it could have been done in

an hour and a half. What certainly needs to come

to this Court's attention, because this Court was

not present at that hearing, the several hearings

in February, was that nothing new came up, Judge

Corrigan. It was the same thing that we've gone

over for the last few years.

And what Mr. Nowak did at that hearing

for those days that Mr. -- or Magistrate Brown

'indicates were wasted time, Mr. Nowak brought in

transcripts from the previous hearing where you

.presided over apd based on you presiding over that

hearing you made a ruling, which were several

subrulings, on October 24 of 2003 finding that I

had not committed frivolous conduct or had violated

Civil Rule 11 and that^efore you would not

sanction me accordingly, as Mr. Nowak had been

requesting.

When Mr. Nowak came before this Court,

and it was before Magistrate Brown for those

hearings in February of 2005, if there was time

wasted it was because Mr. Nowak brought the

transcripts with him and proceeded to try to
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impeach my testimony on -- by having the transcript

printed and asking me the same questions to

determine if I would give the same answers for

purposes of impeachment.

So I think it is a severe

mischaracterization in Magistrate Brown's -- the

Magistrate's order that if there was any waste of

time it's certainly attributable to Mr. Nowak.

THE COURT: Can you get that --

MR. NOWAK: Your Honor, may I quote

from Civil Rule 53 for a moment?

THE COURT: Right.

MR. NOWAK: Civil Rule 53(E)(3)(c)

fsays, in part, any objection to a finding of facts

I shall, shall, be supported by a transcript of all

the evidence submitted to the Magistrate relevant
^^ ^
o that fact or an affidavit of that evidence if a

transcript is not available.

Now, clearly in this case, Your Honor,

a transcript is available. She decided to pick and

choose what parts she wanted to submit in support

of her objection. I'd also point out to the Court

that Civil Rule 53(E)(4)(b) provides in part that

the Court may refuse to consider additional

evidence proffered upon objections unless the
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filed with this Court were excerpts of transcri

objecting party demonstrates that with reasonable

diligence the party could not have produced that

evidence for the Magistrate's consideration.

There's been no such showing here. Your Honor,

summarily her objectioins should be stricken.

MS. MITCHELL: Judge, I certainly

disagree with that characterization. What

Mr. Nowak is telling you is that I picked and chose

what I wanted to discuss when I filed objections to

the Magistrate's report. That's incorrect. WhWt I

^e relevant to the objections that I filed

before this Court. ,zz-^= not object to the entire

hearing, so what I filed with this Court were those

.__.excerpts that should properly come before the

Court.

Also, Judge, I think that is „

unconscionable that Mr. Nowak would assume that

this office, as you're well aware, Mrs. Washington

is now deceased, would incur an expense having an

entire transcript printed that wasn't relevant. So

what we did do was to expense out the parts he

transcript that were relevant that we brought

before this Court, and the parts that were not

relevant, that we're not objecting to, we did not

Ware Reporting Service
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attach as part of the record.

THE COURT: Okay. Is there anything

else on this matter then before I make a ruling on

this?

MR. NOWAK: No, Your Honor.

THE COURT: She has an objection.

Your position is that if I grant your motion that

her objection to Magistrate Brown's report is not

necessary to be heard, correct?

MR. NOWAK: That's correct, Your

Honor. it should be stricken because it's legally

insufficient. It's not supported as required by

Rule 53.

THE COURT: Yes. I agree. So that's

the end of it. Good.

MR. NOWAK: Your Honor, may I in

closinq ask that when the Court issues.an order

granting Western Reserve's objection in calculating

attorney's fees at $170 an hour that the Court

actually do the math so Western Reserve has a

judgment for an amount certain. Thank you very,

much, Your Honor..

THE COURT: Okay. Thank you.

MS. MITCHELL: Judge, am I allowed by

oral motion to make a statement that I would have
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C E R T I F I C A T E

The State of Ohio, ) SS:
County of Cuyahoga.)

I, Laura L. Ware, a Notary Public within and
for the State of Ohio, do hereby certify that this
hearing was reduced by me to stenotype in the presence
of said parties, subsequently transcribed into
typewriting under my direction, and that the foregoing
is a true and correct transcript of the hearing so given
as aforesaid.

I do further certify that this hearing was
taken at the time and place as specified in the
foregoing caption, and that I am not a relative,
counsel, or attorney of either party, that I am not, nor
is the court reporting firm with which I am affiliated,
under a contract as defined in Civil Rule 28 (D), or
otherwise interested in the outcome of this action.

IN WITNESS WHEREOF, I have hereunto set my hand
and affixed my seal of office at Cleveland, Ohio, this
20th day of July, 2005.

Laura! Ware, Waf^eporting Service
21860 Crossbeam Lane, Rocky River, Ohio 44116
My commission expires May 17, 2008.
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BEFORE THE BOARD OF COMMISSIONERS
ON

GRIEVANCES AND DISCIPLINE
OF

THE SUPREME COURT OF OHIO

In Re:

Complaint against:

Luann Mitchell,
Attorney Reg. No. 0007205

Respondent

Cleveland Bar Association

Respondent

Case No. 06-007

Findings of Fact,
Conclusions of Law and
Recommendation of the
Board of Commissioners on
Grievances and Discipline of
the Supreme Court of Ohio

INTRODUCTION

{¶I} This matter was heard on Apri123 and 24, 2007, in Columbus, Ohio, before a

panel consisting of members Sandra Anderson, Lisa M. Lancione Fabbro and Judge

Arlene Singer, Chair. None of the panel members resides in the district from which the

complaint arose or served as a member of the probable cause panel that reviewed the

complaint. Attorneys Geoffrey Stern and Rasheeda Khan represented respondent.

Attomeys Sheila A. McKeon, and Timothy Fitzgerald represented the relator, the

Cleveland Bar Association.

PROCEDURAL BACKGROUND

{¶2} The complaint in this matter was filed on February 13, 2006, containing

allegations of violations by respondent of the Code of Professional Responsibility,

specifically:
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Count. I. -Respondent is charged with dishonesty and falsification.

DR 1-102 (A) A lawyer shall not:
(4) engage in conduct involving dishonesty, &aud, deceit or misrepresentation;
(5) engage in conduct that is prejudicial to the administration ofjustice;
(6) engage in any other conduct that adversely ref.lects on the lawyer's fitness to
practice law.

DR 7-102 (A) in his representation of a client, a lawyer shall not
(4) knowingly used perjured testimony or false evidence;
(5) knowingly make a false statement of law or fact;
(6) participate in the creation or preservation of evidence when he knows or it is
obvious that the evidence is false.

Count. II. - Respondent is charged with filing of unwarranted court actions and
failure to comply with various court orders.

DR 7-102 (A) in his representation of the client, a lawyer shall not
(1)file a suit, assert a position, conduct a defense, delay a trial, or take other action
on behalf of his client when he knows, or when it is obvious that such action
would serve merely to harass or maliciously injure another.
(2) knowingly advance a claim or defense that is unwarranted under existing law,
except that he may advance such claim or defense if it can be supported by good
faith argument for an extension, modification, or reversal of existing law.

Count III. - Respondent is charged with having a misdemeanor theft conviction
and failure to properly register her address with the Supreme Court of Ohio.

DR 1-102 (A) A lawyer shall not:
(3) engage in illegal conduct involving moral turpitude;
(4) engage in conduct involving dishonesty, fraud, deceit or misrepresentation;
(5) engage in conduct that is prejudicial to the administration ofjustice;
(6) engage in any other conduct that adversely reflects on the lawyer's fitness to
practice law.

Gov.Bar R. VI (1)(D):
Each attomey who was admitted to the practice of law in Ohio, shall keep the
Attomey Registration Section apprised of the attorney's current residence address
and office address and shall notify the Attorney Registration Section of any
change on any information on the Certificate of Registration.

FINDINGS OF FACT

(¶3) Respondent has been licensed to practice law in the state of Ohio since

1983. She graduated from the University of Virginia School of Law. Respondent

worked as a warden at the Ohio Department of Insurance, and practiced for 11 years at
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the UAW/Ford-G.M. legal office, focusing on collection litigation cases. Respondent

claimed she is now retired and does not currently have an active practice. However, she

did admit to handling guardianship estates for senior citizens and related legal work.

"I keep a stable of 23 seniors that I'm able to assist, and that's based on
the number of adult day care workers and home health aides that I have
available to me. I would never take more than the 23, because I could not
provide them with quality. So I kept them then, and I still have them now.
And when they die off, I replace them; and I normally keep a stable of
about 23 of them." Tr., 224.

{14} In 1999, respondent was appointed by the Cuyahoga County Probate Court

as the guardian of the person and estate of Bertha L. Washington., who was

approximately 90 years old. Ms. Washington had been enrolled in Ohio's PASSPORT

program since 1994. The PASSPORT program provides services for homebound

Medicaid recipients, and a person confined to a nursing home or rehabilitation facility

may not participate in the program. The PASSPORT program was administered in

Cuyahoga County by the Western Reserve Area Agency on Aging (WRAAA).

{1f5} On October 25, 1999, Mrs. Washington was hospitalized and then

transferred on November 3, 1999 to a rehabilitation center with an estimated discharge

date of February 5, 2000. WRAAA proposed to disenroll her from the PASSPORT

program because, as she was confined in a rehabilitation facility, she was no longer

eligible to participate in the program. The respondent then began filing a series of actions

in various courts and agencies.

{16} Respondent filed a timely appeal of the PASSPORT removal to the Ohio

Department of Human Services (now, the Ohio Department of Job and Family Services.)

The appeal was overruled on March 28, 2000. However, the opinion of the hearing
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officer stated that Washington's benefits may not be discontinued during the pendency of

the appeal. The decision was affirmed on Apri127, 2000.

{^7} Respondent requested another hearing on the issue of reimbursement of

expenses during the pendency of the first appeal and also on an. allegation that the

WRAAA refused Mrs. Washington's application to reenroll in the PASSPORT program.

On June 21, 2000, the state hearing officer determined that WRAAA owed benefits "at

the previous level" for the period of February 5, 2000 to March 28, 2000 (the date from

Mrs. Washington's discharge from the rehabilitation facility to the date her first

administrative appeal was overruled) and found that WRAAA had not refused the

application. The state hearing officer also ordered reimbursement by WRAAA for "the

care she paid for during this period."

{¶8} In response to the State's decision, WRAAA sent a letter to respondent on

July 3, 2000 requesting that she provide documentation and specific information about

the persons or entities that provided reimbursable PASSPORT services during that

period, in order that reimbursable benefits be paid according to the order of the state

hearing board. Respondent did not respond. This was the beginning of a pattern of

requests by WRAAA and non-response by respondent, including at least four

appearances before a magistrate and several judges, in an effort to obtain the

documentation.

{¶9} In Apri12001 respondent filed an "Ex Parte" motion to enforce judgment

against WRAAA in the Cuyahoga County Probate Court. She did not serve WRAAA or

its counsel, claiming it was not a party.
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{¶10} WRAAA, through counsel, on May 18, 2001 wrote to respondent

requesting additional information as requested previously, including the names of the

service providers so that it could be detemiined if the service providers were certified

PASSPORT service providers, without which information WRAAA could not determine

the reimbursable expenditures.

Respondent never responded.

On August 1, 2001 WRAAA served a notice of deposition duces tecum on

respondent in an attempt to obtain the needed information. Prior to the date of the

deposition, the magistrate in the Cuyahoga Probate Court held a hearing to resolve

matters. He was told that WRAAA was still waiting for the information. Respondent

told the magistrate that she had provided the information to another attomey at the law

firm representing WRAAA, which that counsel denied. Respondent was again told by the

magistrate to provide the information.

{1[13} On November 9, 2001, respondent produced a one-page document listing

expenditures of $29, 577, with no receipts or other supporting documentation.

{¶14} The Probate Court (Judge Corrigan) dismissed the ex parte motion on

January 4, 2002 for lack of jurisdiction.

{¶15} On February 15, 2002 respondent filed in the same Probate Court a

Complaint for Declaratory Judgment to find that WRAAA owed Mrs. Washington

$31,527.

{1116} WRAAA continued to attempt to obtain complete information
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(substantiating the claimed reimbursements) from respondent, including filing additional

notices of deposition, and a motion to compel discovery. Respondent did not appear or

respond.

{¶17} Respondent filed a motion to quash the subpoena after again failing to

appear at one of the depositions. The next deposition scheduled could not proceed

because of the pending motion to quash.

{¶18} On May 9, 2002, the magistrate issued a report ordering respondent to

submit her documentation for her claims at a deposition on May 29, 2002 and overruled

the motion to quash. Respondent failed again to appear for this deposition.

{119} On June 18, 2002 (pursuant to the magistrate's direction to respondent to

advise the court and counsel when she could appear for a deposition) everyone agreed

that respondent would appear for her deposition, bringing the appropriate documents with

her on July 15, 2002. This agreement followed numerous notices of deposition which

respondent ignored, motions to compel and to show cause filed by counsel for WRAAA,

and orders from the probate court magistrate to appear.

{¶20} On June 24, 2002 respondent commenced an emergency proceeding before

Judge Richard McMonagle in the General Division of the Cuyahoga County Common

Pleas Court, seeking an order to collect over $31,000 in expenses for Mrs. Washington

from WRAAA.

{¶21} Judge McMonagle scheduled a hearing on the motion for June 26, 2002.

Respondent dismissed the declaratory judgment action (pending in Probate Court) that

day and submitted some evidence regarding the claimed expenditures before Judge

McMonagle. Respondent later testified before this disciplinary panel that she dismissed
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the declaratory judgment action because she felt she did not have time and she had

already won two administrative decisions, then she contradicted herself and said that the

declaratory judgment action was dismissed because of an explanation by the magistrate

that she should dismiss and do something else.

{¶22} Counsel for WRAAA explained to Judge McMonagle at the June 26`h

hearing that his client had been trying to obtain information for almost 2 years. Judge

McMonagle dismissed the proceeding. Respondent later testified to this disciplinary

panel that this action was dismissed because Judge McMonagle advised her it would be

better to file it on a regular docket.

{1[23} WRAAA served a notice for deposition on respondent for July 26, 2002, for

which respondent did not appear. Instead on that date, respondent filed an action against

WRAAA in the Cuyahoga County Common Pleas Court, assigned to Judge Ann Mannen.

{¶24} On July 31, 2002 WRAAA filed another motion to compel discovery in

Probate Court which the magistrate granted on December 30, 2002, ordering respondent

to appear for a deposition in January 30, 2003. Respondent filed objections to the court,

causing the January 30`h date to be vacated. Judge Corrigan overruled respondent's

objections and ordered her to appear for a deposition.

{$25} On August 21, 2002, responding to a letter from respondent, an Ohio

Department of Job & Family Services official wrote: "I understand that to date, you have

not submitted the requisite verifications to [WRAAA], and therefore they have been

unable to provide you with the reimbursement. I consider the actions taken by

[WRAAA] to meet the order of the decision, because as they wrote, upon receipt of the

necessary information, they will reimburse Ms. Washington, as ordered. If you disagree
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with this decision, you have the right to another appeal." Respondent did not appeal.

(Nor did she ever assemble or produce the "necessary information.")

{126} Judge Mannen dismissed the Comrn.on. Pleas Court action on Maxc.h. 10,

2003.

{¶27} Respondent finally appeared, with counsel, for a deposition on March 25,

2003. However, she did not bring all the documents to support the claimed expenditures,

causing the deposition to be suspended. In another effort to obtain the complete

documentation, the court ordered respondent to provide a date for the resumption of her

deposition and for her to bring the requested documents. She did not comply.

{¶28} WRAAA filed a motion to show cause. Respondent failed to appear at that

hearing.

{1[29} In September, 2003 respondent filed a Writ of Mandamus in the Court of

Appeals to compel the Ohio Department of Aging to reimburse Washington's estate more

than $31,000 in expenditures, pursuant to the state hearing board's order of March 28,

2000, and compelling the Ohio Department of Aging to tenninate all funding for

WRAAA's Passport Program. Respondent testified that she did not remember why this

action was dismissed.

{¶30} On October 27, 2003 Judge Corrigan removed respondent as guardian of

the estate of Washington. Respondent remained as guardian of the person.

{¶31} WRAAA filed for sanctions pursuant to Civ. R. 11 and R.C. 2323.51. In

October, the probate court denied this motion as well as respondent's application for her

fee.
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{¶32} The parties separately appealed these judgments to the Eighth District Court

of Appeals, which reversed and remanded the cases to the Probate Court to determine the

appropriate amount of damages.

{¶33} The Probate Court then calculated the amount of attorney fees and awarded

as sanctions to WRAAA $42,815.79 and fees for respondent in the amount of $1,525.

Respondent appealed that judgment. The appellate court affinned the probate court as to

the guardianship fees owed to respondent, but reversed the amount of sanctions awarded

to WRAAA and remanded the matter for recalculation. A judgment was ultimately

issued against respondent for sanctions in the amount of $28,000. Respondent appealed;

however, this appeal was dismissed because she did not timely file the notice. She then

filed a motion in the appellate court to reinstate the appeal and for extension of time to

file the record. This was denied. The sanctions still have not been paid.

{1%34} Respondent has continuously testified that she gave receipts to WRAAA,

but has no documentation. She also testified that she gave the attorney for WRAAA the

receipts, but he refused to accept them.

{¶35} Respondent provided some documentation during the discovery phase of

this disciplinary matter and which was presented to this panel. The documentation is

incomplete. It is impossible to determine if the services for which she has claimed

reimbursement are PASSPORT covered services, or from PASSPORT approved

providers. Some names and addresses of the claimed providers were not provided. Some

bills were provided, but few receipts. The cancelled checks and receipts that were

presented did not total the amounts claimed. There was no substantiation for some of the

services and most of the payments claimed.
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{¶36} Respondent presented some receipts for cash that totaled far less than the

claimed expenses. For example, documentation for payment of $3007 for home care,

errands, food preparation etc. by cancelled checks totalling $985, and cash receipts

totaling $2022, were shown. The checks were included in several years worth of bank

statements that were entered as a relator's exhibit. Respondent's witnesses testified about

the cash receipts. However, the total claimed for reimbursements for these types of

services was just over $8000. In addition, the panel has substantial doubts as to the

persuasiveness of the cash receipts as evidence and the credibility of the respondent's

witnesses who testified about these receipts. One of respondent's witnesses attempted to

explain why a receipt for cash she received from respondent in 2000, was dated 2002.

This testimony was simply not only not credible but incredible.

{1137} Respondent claimed she often paid by "counter check" rather than by

fiduciary check. However, no cancelled "counter-checks "were produced. (Counter

checks for the a different time period were included with the cancelled checks in her bank

records, so it is obvious that these cancelled counter checks are kept by the bank in the

account). No bank statements for that relevant period of time were produced, even

though requested.

{¶38} Respondent fmally explained her procedure for her claimed payments. She

would give a check to the so-called provider, but ask the provider to hold the check,

because there was not enough money in the account. If the provider really needed the

money, the check was to be returned and respondent would pay cash. Or the checks

would be returned because they were stale. Because she gave a check, even under these

circumstances, she considered the provider paid. Respondent's witnesses testified that
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this was the procedure. However, there was ample witness testimony that many of the

providers have not been paid yet. In fact, some of them felt they were tricked or cajoled

into what amounted to a donation of goods and services.

{¶39} Respondent submitted a claim for certain computer services to Judge

McMonagle. After VIRAAA's attomey pointed out that the documentation appeared to

be not related to this claim, she substituted another one, claiming a mistake.

{¶40} Respondent claimed she didn't know whether one of the claimed providers,

Dr. Lonergan, was paid. There is no payment documentation.

{¶41} Respondent was charged with theft of electrical equipment in September

2002. Respondent had an altercation with employees of the Cleveland Illuminating Co.

over a meter. The Illuminating Co. had been changing old meters, which apparently

caused her monitoring computers to crash. Respondent claims that during the altercation

she was injured, so she took the meter to use as an exhibit, refusing to return the meter to

the police department. She was convicted after ajury trial, sentenced to 30 days in jail,

suspended with conditions for one year and fined $1258, which is now paid.

{¶42} In her Answer to relator's Complaint, respondent admitted that the Eighth

District Court of Appeals affirmed the theft conviction in Lyndhurst Municipal Court.

She then appealed to the Ohio Supreme Court. This appeal was not accepted.

Respondent notified the Lyndhurst court of her intentions to file an appeal in the United

States Supreme Court. Respondent did not appear for sentencing, a capias was issued,

and she was incarcerated for 3-4 days.

{¶43} Further, respondent admitted in her Answer that she was charged with

disorderly conduct at Builder's Square in December, 2001.
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{1[44} Respondent claimed that she notified the Ohio Supreme Court of Ohio of

her residence address, which she refused to disclose at the hearing. Moments later,

respondent testified that she preferred that opposing counsel write to her at her P.O. Box,

"that's where I'm registered." The Supreme Court records list only her post office box

address under the confidential information section of her registration records.

Respondent's explanation for disclosing only a P.O.Box address is implausible and

insufficient. "I don't want you serving legal papers at my home address. I want them to

go to my P.O. Box and then the secretary can pick them up directly from the P.O. Box."

However, she then testified that she did not have a full-time secretary, and could not, or

would not, identify any secretary or assistant she has employed.

{¶45} Respondent has also been sanctioned by the Probate Court for not attending

one of depositions referred to previously, and ordered to pay $185 attorney fees to

WRAAA.

CONCLUSIONS OF LAW

{1146} The panel unanimously finds by clear and convincing evidence that

respondent committed the following violations as charged in:

Count I

DR 1-102 (A) A lawyer shall not:
(4) engage in conduct involving dishonesty, fraud, deceit or misrepresentation;
(5) engage in conduct that is prejudicial to the administration of justice;
(6) engage in any other conduct that adversely reflects on the lawyer's fitness to
practice law.

DR 7-102 (A) in his representation of a client, a lawyer shall not:
(4) knowingly used perjured testimony or false evidence;
(5) knowingly make a false statement of law or fact;
(6) participate in the creation or preservation of evidence when he knows or it
obvious that the evidence is false.
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Count II

DR 7-102 (A) in his representation of the client, a lawyer shall not:
(1)file a suit, assert a position, conduct a defense, delay a trial, or take other action
on behalf of his client when he knows, or when it is obvious that such action
would serve merely to harass or maliciously injure another;
(2) knowingly advance a claim or defense that is unwarranted under existing law,
except that he may advance such claim or defense if it can be supported by good
faith argument for an extension, modification, or reversal of existing law.

Count III

DR 1-102 (A) A lawyer shall not:
(5) engage in conduct that is prejudicial to the administration of justice;
(6) engage in any other conduct that adversely reflects on the lawyer's fitness to
practice law.

Gov.Bar R. VI (1) (D):
Each attorney who was admitted to the practice of law in Ohio, shall keep the
Attorney Registration Section apprised of the attorney's current residence address
and office address and shall notify the Attorney Registration Section of any
change on any information on the Certificate of Registration.

{147} The panel finds that relator has not presented clear and convincing evidence

that respondent's misdemeanor theft conviction contained in Count III rises to illegal

conduct involving moral turpitude, as required under DR1-102 (A) (3). See Disciplinary

Counsel v. Burkhart, 75 Ohio St. 3d 188, 1996-Ohio-121; Disciplinary Counsel v Klaas,

91 Ohio St. 3d 86, 2001-Ohio-276 and Disciplinary Counsel v. Cirincione, 102 Ohio St.

3d 117, 2004-Ohio-1810, or that respondent's conduct amounted to dishonesty, fraud,

deceit or misrepresentation in violation of DR 1-102 (A)(4).

{1[48} While the respondent's refusal to disclose her required addresses has aided

her in claiming lack of notice as an excuse for her non appearances at various courts and

depositions, the panel declines to find deceit as required under DRI- 102(A)(4).
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{¶49} Therefore, the panel recommends dismissal of violations of DR1-102 (A)

(3) and (4) contained in Count III.

AGGRAVATION AND MITIGATION

{$50} The panel finds pursuant to BCGD Proc. Reg. 10 (B) (2) in mitigation the

following. The respondent has no prior disciplinary record and has submitted letters and

testimony attesting to her good works and dedication to the elderly persons in her care,

especially Mrs. Washington. She has been fined and sanctioned substantially for her

conduct by the Cuyahoga County Probate Court and the Lyndhurst Municipal Court. The

panel is satisfied that Ms. Washington was well cared for and well served by respondent,

whose efforts improved Mrs. Washington's quality of life significantly, allowing her to

enjoy her last days with relative comfort and dignity.

{¶51} The panel finds pursuant to BCGD Proc. Reg. 10 (B) (1) in aggravation the

following. Relator has not proven financial misconduct for personal fmancial gain by

clear and convincing evidence; however, respondent has acknowledged keeping three

laptop computers that were part of the home monitoring system. When Mrs. Washington

died, respondent kept one, one went to respondent's mother, and one was given to Mrs.

Washington's church. (There has never been a payment to anyone for them.) The panel

finds a pattem of misconduct, multiple offenses, submission of false evidence, false

statements during the disciplinary process, refusal to acknowledge the wrongful nature of

her conduct. Her actions may have harmed any PASSPORT approved or legitimate

contractors who might have been paid if the respondent would have timely presented

appropriate verification. Her actions also have caused actual expense and burden to

WRAAA, which repeatedly faced baseless litigation filed by respondent over the course
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of several years. Respondent has not yet paid the $28,000 sanction to WRAAA, as

ordered by the Probate Court for attorney fees incurred by WRAAA. Respondent stated

she did not believe that the sanctions are due until "I have run the course of every action

entitled to m.e." When askecl about her style of litigation, she replied. "... I don't cut

corners, very direct. I have a finn commitment to the right is right and wrong is wrong,

and I don't cut deals. If you owe my clients money, then you need to pay my clients their

money. If you have wronged my client, then my client is entitled to damages." "Well, in

the collection area, if one thing gets dismissed, you have to revamp your strategy and

refile it some other kind of way. If the underlying debt is valid, and it's a basis in which

you still have to collect for your client, you just have to rework it so that ultimately your

client still gets moneys that were due to them. So if one avenue didn't work, as lead

collection attorney, you devise another avenue."

{152} It is an uuderstatement to say that respondent's testimony was troubling.

Her statements are self laudatory and self serving. She has a convenient lapse of

memory. She was evasive, argumentative, illogical, and inconsistent and the panel found

that she had little credibility.

{¶53} Respondent apparently makes up her own rules with no apology.

Respondent's attitude can best be shown by her testimony.

{¶54} Respondent testified that she has to go back to the Probate Court to continue

her quest. She apparently intends to continue, even though Mrs. Washington died over

three years ago.

{¶55} She unabashedly refuses to give her residence address. The evidence and

testimony was replete with instances of her argumentativeness with WRAAA, the
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Department of Human Services, other lawyers, Cleveland Illuminating Co„ judicial

officers and judges, as well as her testimony before the panel. Her tenacity and

stubbornness are not traits to be admired, as in hcr zeal and for whatever her motivation

is, she has demonstrated unprofessional conduct, dishonesty and disrespect for the

judicial system.

PANEL RECOMMENDATION

{1[56} The relator requests an indefinite suspension. Respondent requests dismissal

of the charges.

{Q57} We are mindful of the directives from the Ohio Supreme in Disciplinary

Counsel v. Fowerbaugh, 74 Ohio St. 3d 187, 1995-Ohio 261 "When an attorney engages

in a course of conduct resulting in a finding that the attorney has violated DR 1-102(A)

(4), the attorney will be actually suspended from the practice of law for an appropriate

period of time." We are accordingly compelled to recommend an actual suspension based

on the dishonesty found by the panel.

{¶58} Respondent reminds us that mitigating evidence can justify a lesser

sanction. See also Dayton Bar Assn. v. Kinney, 89 Ohio St.3d 77, 2000-Ohio-445. We

recognize that Mrs. Washington, respondent's client and ward, seems not to have been

harmed; in fact, she seemingly thrived under respondent's care.

{¶59} However, we have found that respondent's actions otherwise were

pervasive, and that respondent has no remorse. She has multiple violations in addition to

the DR 1-102 (A)(4) violation. Respondent has deviated from truth, logic, and perhaps

reality, but certainly from the standards required of an attorney.
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{1[60} The panel recommends that respondent be suspended from the practice of

law for 18 months, with the last 12 months stayed on the following conditions: that

respondent commit no further misconduct; that respond.ent complete, in addition to the

required hours, an additional 3 hour CLE course in ethics and professionalism and 3

hours in probate and guardianship law; that respondent serve a 12 month period of

probation to commence after the initial 6 month suspension; and that the relator appoint a

monitor to assist her in complying with her obligations to practice law ethically and

professionally.

BOARD RECOIVIMENDATION

Pursuant to Gov. Bar Rule V(6)(L), the Board of Commissioners on Grievances

and Discipline of the Supreme Court of Ohio considered this matter on August 10, 2007.

The Board adopted the Findings of Fact and Conclusions of Law of the Panel. The Board

recommends that the Respondent, Luann Mitchell, be suspended for a period of eighteen

months with twelve months stayed upon the conditions contained in the panel report.

The Board also determined that the Respondent should make restitution in the amount of

$28,000 and provide a valid residence address to the Supreme Court of Ohio. The Board

further recommends that the cost of these proceedings be taxed to the Respondent in any

disciplinary order entered, so that execution may issue.

Pursuant to the order of the Board of Commissioners on
Grievances and Discipline of The Supreme Court of Ohio,
I hereby certify the foregoing Findings of Fact, Conclusions
of Law, and Recommendations as those of the Board.
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MA1'fSHALL, Secretary
Board of Commissioners on
Grievances and Discipline of
The Supreme Court of Ohio
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