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STATEMENT OF FACTS

This litigation arises‘ out of a motor vehicle accident which qcc_urred on February 13,
2000, on State Route 7 in Brookfield Township, Trumbull County, Ohio. (Tr_ial Court Record
29, p. 1).. At the time of the accident, the Appellee, Elizabéth Burnett, was a passenger in a
motor vehicle owned and operated by her husband, Albert Bumett (heréinafter “Mr. Burmett”).
(T.CR.29,p.2). Itis uqdisputed that the negligence of Mr. Burnéft directly anc_i proximately
caused the Subject motor vehicle accident. (T.C.R. 29, p. 1). The Appelice alleges bodily
injuries and medical expenses as a result of the accident. (T.C.R. 29, p. 1). At the time of the
accident, Mr. Burnett was a named insured under a poliéy of insurance in effect with Motorists
Mutual Ipsurance Company (hereinafter “Motofists”), designated as Policy No. 1035-05-183639-
03. (T.CR. 29, p. 1). The original effective date of this policy was March 18, 1981, but it had
most recently been renewed on March 18, 1999. (T.C.R. 36, pp. 12-13). The vehicle being
driven by Mr. Burnett at the time of the subject accident, a 1995 Ford Taurus, was a listed
vehicle in the Motorists policy. (T.C.R. 29, p. 2). |

Subsequent to the accident, Motorists denied liability coverage to Mr. Burnett for those
claims asserted by the Apipellee arising out of the motor vehicle accident, due to the “intra-
family” exclusion contained in the liability portion of the subject Motorists policy, which denial
is not at issue in this appeal. (T.C.R. 29, p. 2; Court of Appeals Recofd 3). Motorisfs also denied
the claim of the Appellee for uninsured motorist coverage for damages arising out of the motor
vehible accident due to the “intra-family” exclusion contained in féhe uninsuredfunderinsured
coverage portion of the policy, whjéh is found in Endorsement PP 70 07 12 97. (T.C.R. 29, .p. 3
T.C.R. 29, Ex. “A™). This exclusion very closely tracks the language of the “intra-family”

exclusion authorized by former R.C. §3937.18(K)(2) and ekpressly provides that an uninsured




motor vehicle does not include any vehicle “owned by or furnished or available for the regular
use of you or any family member.” (T.C.R. 29, Ex. “A™}.
| At the iime of the subject accident, the Appellec and -Mr. Bumnett were married and
residing together at 7231 Crawford Road in Williamsfield, Ohio. (T.C.R. 29,-;3. 1-2). Thus, the
A}ﬁpelleé was a “family member” of Mr. Burnett, as defined by the Motorists policy.. (T.C.R. 29,
p. 2). Fll.u‘thermore, the motor vehicle being operated by Mr. Burnett was owned by Mr. Burnett,
available for thé regular use of Mr. Bumnett, and listed as an insured vehicle in Mr. Burnett’s
Motorists policy. (T.C,R. 29, p. 2). As aresult, Mr. Bumett’s motor vehicle was not uninsured
at the time of the subject accident, according to the express terms of the policy and the definition
* of “uninsured motor vehicle” as permitted by former R.C. §3937.18(K)(2). (T.C.R. 29, Ex. “A™).
On March 1;' 2001, the App’ellee filed a Coﬁpléint against Motorists asserting an
uninsured motorist claim for injur%es‘_ allegedly Eiiétaiﬁed in the subject motor vehicle accident.
(T.CR. 1). The Trial Court initially deteﬁnined that the Appellee was entitled to uninsured
.motorist benefits under the Motorists policy issned to Mr. Bumnett for the purported reason that
former R.C. §3937.18(J)(1) and R.C. §3937.18(K)(2) were ambiguous and irreconcilable,
theréby ;endcring the “intra-family” exclusion in the Motorists policy unenforceable. -(T.C.R.
49}. .On appeal by Motorists, the Eleventh Distric;c Court of Appeals reversed the Trial Court’s
deciéion .011 the basis of the Ohio Supreme Court’s holding in Kyle v. Buckeye Union Ins. Co.,
103 Ohi_o St.3d. 170, 2004-Ohio-4885, 814 N.E.2d 1195, wherein the Ohio Suprem_e Court held
that fhe above statutes were not in conflict and that the “intra—fai_nily” exclusion found in former
‘R.C. §3937. 18(K)(2) is valid and enforceable. Burnetr v. Motorists Mut. Ins. Co., 11th Dist. No.
2003_-T—6101, 2005-Ohio-4333. On remand, the Trial Court was instructed to address the public

policy and constitutional issues raised by the Appellee, which had not yet been considered. 1d. at




931. On June 22, 2006, the Trial Court issued a Judgment Entry denying the Appellee’s Motion
for Summary Judgment, rejecting her public policy and constitutional arguinen_ts, and entering
Final Judgment in favor of Motorists. (Not transmitted; with Trial Court Record).

Appellee filed a Notice of Appeal of the Trial Court’s decision on July 13, 2006. (T.C.R.
66). On appea_l, Appellee argued that the “intra-family” exclusion authorized by former R.C.
§3937.18(J)(1) and R.C. §3937.18(K)(2) was agains:t public policy and unconstitutional for
allegedly violating the Contracts Clause of the Ohio Constitution and the Due Process and Equal
Protection Clauses of the Ohio and United States Constitutions. (C.A.R. 3). In its Opinion of
April 9, 2007, the Eleventh District Court of Appeals exj)ressly stated its disagreement with the
Supreme Court’s holding in Kyle, but acknowledged that it was nonetheless Bound to follow the
holding in Kyfe as to stalﬁtory interpretation. (Appendix, p. 9). However, because the Supreme
~ Court did not ﬁddress the constitutionality of former R.C. §3937.18(K)}(2) in Kyle, the Eleventh
District Court of Appeals considered the Appellee’s constitutional arguments. (Appendix, p. 9).

Following a consideration of the Appellee’s constitutional challenges, the Eleventh
District Court of Appeals held that former R.C. §3937.18(K)(2) violated the Equal Protection
Clauses of the OChio and Unitea States Constitutions ip that it creates an arbitrary and illogical
distinction, that it does not further é legitimate interest and has no rational basis. (Appendix, p.
13). In other words, the Eleventh District Court of Appeals concluded that former R.C,
§3937 18(K)(2) was unconstitutional because 1t impemissibly classified individuals based upon
familial relations, so that imjured persm;ls related fo the tortfeasor were precluded from recovery,
while unrelated injured persons or even non-reéident ;elatives could pursue recovery under the

policy. (Appendix, p. 10).




Motorists has prosecuted this appeal to the Ohio Supreme Court because the holding by
the Eleventh District Court of Appeals conflicts with a prior decision by the Fourth District
Court of Appeals on an identical EquallProtection challenge and violates the spirit of the Ohio
Supreme Court’s ruling in Kyle. On April 18, 2007, Motorists filed its Motion to Certify
Conflict to the Supreme Court of Ohio. The Motion to Certify Conflict was granted by the
Eleventh District Court of Appeals on June 20, 2007. Motorists also filed its Notice of Appeal

- and Memorandum in Support of Jurisdiction with the Supreme Court of Ohio on May 29, 2007. '
On August 29, 2007, the Supreme Court granted jurisdiction to hear this case, determiined that a
conflict exists, and allowed this appeal.

ARGUMENT

Pronosmon of Law No. 1: Former R.C. §3937.18(K)(2), when read in

conjunction with former R.C. §3937.18(J)(1), does not violate the Equal

Protection Clauses of the Ohio or United States Constitutions because it does

not create an arbitrary-and illogical classification based on household status

that has a disparate and unfair effect by precluding coverage for individuals

who may not recover solely because they are related to and Live in the
household of the insured.

Former R.C. §3937.18(J)(1) and former R.C. §3937.18(K)(2) have been the subject of
much litigation throughout Ohio. Initially, many claimants argued fhat former R.C.
§3937.18(1)(1) and former R.C. §3937.18(K)(2) were ambiguous and irreconcilable, but this '
argument has been rejected by the Ohio Supreme Court. In Kyle, supra, the Ohio Supreme Court
determined that former R.C. §3937.18(J1)(1) and former R.C. §3937.18(K)(2) addressed different
subjects and,r as a result, are complimentary and do not conflict. Subsequently, former R.C.
§3937.18(K)(2) has been challenged on public policy and constitutional grounds, primarily under
an Bqual Protection argument. However, since former R.C. §3937.18(K)(2) addresses vehicles,

rather than individuals, no classification exists which could offend the Equal Protection Clauses



of the Ohio and United States Constitutions. Further, even if any classiﬁcation_ was allegedly

created by former R.C. §3937.18(K)(2), then such classification passes tﬁe rational basis test and,

as a result, does not violate the _Equal'. Protection Clauses. Although former R.C. §3937.18(K)(2)

was repealed on September 21, '2000, it remains the subject of liﬁgation in the sense that “intra-

f.a‘mily”. exclusions similar to that established by former R.C. §3937. 18(K)(2) are still contained

in many automobile liability insurén.ce.p'olicies issﬁed in Ohio. While many injured insureds.
have argued that the General Assembly’s repeal of former R.C. §3937.18(K)(2) indicated an

intent to preclude insurers from inciuding the “intra-family” exclusion in their poliéies, Courts
have consistenﬂy upheld such provisions on the basis that R.C. §3937.18(D(1), which superseded

former R.C. §3937.18(J)(1), permits the parties to an insurance contract considerable ﬂexibility.

in agreeing to coverage exclusions and devising speciﬁc restrictions on any offered uninsured or

underinsured motorist coverage. For all of these reasons, 'former-R.C. §393'7.18(K)(2') does not

violate the Equal Protection Clauses of the United States and Ohio Constitutions, and the

Opinion of the Eleventh District Court of Appeals in favor of the Appellee must be reversed.

A, Former R.C. §3937.18())(1) and former R.C. §3937.18(K)(2) are.
complimentary and do not conflict with-one another.

Through Am. Sub. H.B. No. 261 (hereinafter “H.B. 261”), which became effective on
September 3, .1997, the Ohio General Assembly amended Ohio’s uninsured/underinsured
motorist statute, R.C. §3937.18. The H.B, 261 amendments to R.C. §3937.18, which were in
force at the time of the subject motor vehicle accident, allowed insurers to include an “other
owned vehicle” exclusion in the uninsured motorist coverage provisions of their policies.
Specifically, the H.B. 261 amendments to R.C. §3937.18 authorized, in pertinent part, as

follows:




0} The coverages offered under Division (A) of this section or
selected in accordance with Division (C) of this section may
include terms and conditions that preclude coverage for bodily
injury or death suffered by an insured under any of the following
circumstances:

(1) While the insured is operating or 0ccﬁp§dng a motor
vehicle owned by, furnished to, or available for the regular
use of a named insured, a spouse, or a resident relative of a
named insured, if the motor vehicle is not specifically
identified in the policy under which a claim is made, or is
not a newly acquired replacement motor vehicle covered
under the terms of the policy under which the umnsured
and underinsured motorist coverages are provided; .
In other words, this provision permits an insurer to preclude uninsured/underinsured coverage
when an insured is operating or occupying a vehicle owned by, furnished to, or available for the
regular use of a named insured and/or a spouse or resident relative of a named msured, and that
vehicle is not specifically listed in the policy.
In the H.B. 261 amendments, the General Assembly of Ohio also enacted former R.C.
§3937.18(K)(2), which stated, in pertinent part, as follows:
(K) As used in this section, “uninsured motor vehicle” and

“underinsured motor vehicle” do not include any of the following
motor vehicles: -

* &

(2) A motor vehicle owned by, furnished to, or available for
the regular use of a named insured, a spouse, or a resident
relative of a name insured.
As such, this provision defines or articulates when a tortfeasor’s vehicle will not be considered
uninsured or underinsured for purposes of uninsured/underinsured motorist coverage.
In the instant case, the Appellee is challenging R.C. §3937.18(K)(2) on the proposition

that it allegedly violates the Equal Protection Clauses of the Ohio and United States

Constitutions by creating an arbitrary and illogical classification based on household status that




has a disparate and unfair effect, is not furthered by a legitimate interest, and has no rational-
basis. In a decision that is fundamentally inaccurate in its reasoning and which has potentially'
far-reaching imp]ic:aticins, the Eleventh. District Court of Appeals upheld the Appellee’s Equal
Protéction challenge and determined that R.C. §3937.18(K)(2) does violate the Equal Protection
Clausés of the; Ohio and United States Constitutions. Tlﬁs decision is not only in conflict with a
prior decision of the Fourth Dislrict Court of Appeals oﬁ an identical Equé,l Protection challenge,
but also _viblatés the spirit of the Ohio Supreme Court holdihg in Kyle v. Buckeye Union
Insurance Co., supfa |

In Kyle, the Ohio Suprcme Court was asked to decide whether former R.C.
§3937.18(J)1), effective September 3, 1997, through October 31, 2001, and former R.C.
§3937.18(K)(2), effective September 3, 1997, through September 21, 2000, were in conflict and,
if so, whether these proviéions could be reconciled. First, the Supreme Court determined that
former subseotibn {N(1) permitted the exclusion of uninsured/underinsured coverage when the
'7 injured insured was occupying a vehicle owned by an insured but not covered under the liability
portion of the policy. Kyle. at 9. The Supreme Court also noted that subsection (J)(1) I;rotected
the balance o_f interests between the insured and the Vinsurance company because the
identification of all owned vehicles intended to be covered would result in coverage -for the
msured while tﬁe insurance company received premiums for all risks being covered under the
policy. Kyle at §12. The Ohio Supreme Court then recognized that former R.C. §3937.18(K)(2)
performed a different function. In fact, the Court found that former R.C. §3937.18(K)(2)
provided that when the tortfeasor who caused the injured insured’s loss operated a vehicle owned

by an insured, the tortfeasor would not be considered to be uninsured or underinsured. Kyle at

$i13.




Since former R.C. §3937.18(J)(1) and former R.C. §3937.18(K}2) do not regulate the
same thing, the Ohio Supreme Court determined in Kyle that these provisions could function in
the élternative or together. Kyle at §17. In arriving at this cl.onclusion, the Supreme Court
considered a number of hypothetical examples to illustrate the interaction between former R.C.
§393.7.18(J ¥1) and (K)(2). Each of these examples involved the tortfeasor, Kathryn Kyle, and
her sister, Andrea Kyle, the injured plaintiff in the case. Theserex;\mples are as follo\aa"s:

First, assume that the driver of the other vehicle involved in the collision had been
at fault and Andrea had not been negligent. In this case, (F)(1) would not permit
exclusion of coverage because the vehicle Kathryn occupied was identified under
the policy. Likewise, (K)}2) would not exclude coverage because the tortfeasor
was not operating a vehicle owned by a member of the Kyle household. Thus,
under this scenario, Kathryn would be eligible for UM/UIM coverage.

For the second hypothetical, assume that the other driver had been at fault and
Andrea's car had not been insured under the policy. Paragraph (J)(1) would permit
the exclusion of coverage for Kathryn's injuries because Andrea's car was owned
by the Kyle family but was not insured under the policy. Paragraph (K)(2),
however, would not require exclusion of coverage because a third party driving
his own car was responsible for the collision. Thus, under R.C. 3937.18, the
contracting parties may choose to cover or not cover this scenario.

For the third hypothetical, assume that Andrea had been at fault and Andrea's car

had not been insured under the policy. Here, as in the second hypothetical, (J)(1)

would permit the exclusion of coverage for Kathryn's injuries. In this scenario,

(K)2) would preclude Andrea from being considered uninsured or underinsured

because the tortfeasor occupied a vehicle owned by the Kyle family.
Kyle at ‘1{18—20; As illustrated by these examples, former R.C. §3937.18(J)(1) and R.C.
§3937.18(K)(2) address different topics, are complimentary and do not conflict. Kyle at §21.
Former R.C. §3937.18(J)(1) addresses certain circumstances in which a policy could exclude
uninsured and underinsured coverage for an insured, while former R.C. §3937.18(K)(2) excludes
certain tortfeasors’ vehicles from being considered uninsured or underinsured. Kyle. This

distinction recognized by the Ohio Supreme Court in Kyle is very important for purposes of this

appeal.




B. Former R.C. §3937.18(K)(2) does not create an impermissible classification
of individuals such that a violation of the Equal Protection Clauses of the
Ohio and United States Constitutions is possible,

Given the determination of the Ohio Suprerne Court in Kyle that former R.C.
§3937.18(K)(2) addresses tortfeasors’ vehicles, the Eleventh District Court of Appeals was in
61}1‘01‘ in determining that the provision creates an impermissible classification of individuals. It
- is a fundamental rule that decisions of a court of last resort are o be regarded as law and should
be followed by i_nferior courts, whatever the view. of the latter may be as to the correctness of
such decisions, until they have been reversed or overruled. Battig v. Forshey (1982), 7 Chio
App.3d 72, 74, 7 O.B.R. 85, 454 N.E.2d 168, citing Krase v. State (1972), 31 Ohio St.2d 132,
148,_ 60 0.0.2d 100, 285 N.E.2d 736. As such, the Eleventh bistrict Court of Appeals was
bound by the Supreme Court’s determination in Kylé that former R.C. §3937.18(K)}(2) addressed
the exclusion of certain vehicles and not individuals from uninsured and underinsﬁred motoﬁsts
coverage. Without a classification of individuals, there is no disbrimination which would offend
- the Equal Protection Clauses pf the Ohio or United States Constitutions. Conley v. Shearer, 64
Ohio St3d 284, 290, 1992-Ohio-133, 595 N.E.2d 862. In concluding that former R.C.
§3_937.18(K)(2) classified groups of vehicles and not individuals, the Supreme Court’s hoiding in
: Kﬂ.’e effectively mandated the Eleventh District Court of Appeals to decide in this case that
| former R.C. §3937.18(K)(2) did not violate the Equal Protection Clauses of the Ohio and United
States Constitutions.

The Motorists policy in effect for Mr. Burnett at the time of the subject motor vehicle
7_ accident contained an unambiguous “intra-family” exclusion to uninsured/underinsured motorist
coverage, which was expressly authorized by former R.C. §3937.18(K)(2). In considering the

constitutionality of former R.C. §3937.18(1)(1) and (K)(2), the Eleventh District Court of




Appeals determined that there was a legitimate interest and rational basis for the requirement of
subsection (J)(1) that all éovered vehicles be sﬁecﬁﬁcally listed in the policy, in that it allows
iqsurance companies to assess their risk and éet premiums accordingly. (Appendix, p. 11).
However, the Court found that subsection (K)(2) creates an arbitrary and iﬂogical distinction by
taking “away uninsured/underinsured cové_ragé based on the identity of the driver, not the
identity of the vehicle.” (Appendix, p. 11).7- As. a point of emphasis, the Court stated that “the
insured believes that part of fhe premium is being paid for exactly this type of coverage.”
(Appendix, p. 11). However, the Motorists policy in effect for Mr. Burnett at the time of the
subject accident specifically excludes frbm uninsured mbtor vehicle coverage any vehicle
“owned by or furnished or available for the reghlar use” of an insured o.r any family member,
whiﬁh policy language is in direct cémpliance with former R.C. §3.937.18(K_)(2). Thus,
Motorists and Mr. Burnet expressly agreed at the time the insurance conﬁact was issued that
those vehicles covered under the subject policy would not be uninsured vehicles when driven by
an insured or family member. As a result, the Eleventh District Court of Appeals was clearly
mistaken in concluding that Mr. Burnett, or any other insured whose auto policy contains similar
language for that matter, Believcd he héd paid a premium for uninsured/underinsured covérage in
those circumstances outlined in former R.C. §3937.18(K)(2). This critical error was a
fundamental element in the Court’s conclusion that this provision violates the Equal Protection
Clauses of the Ohio and United States Constitutions. Nonetheless, the Eleventh District Court of
Appeals has determined through its decisioﬁ fhat Motorists, and every other insurance company
whose policies contain the language auﬂlorlize-d_ by former. R.C. §3937.18(K)(2), must provide

this unintended coverage to their insureds.
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In its Opinion of April 9, 2007, the Eleventh District Court of Appeals expressly
| disagreed with the Ohio Supreme Court’s holding in Kyle that former RC §3937.18(H(1) apd
(K)(2) do not conflict and, in facf, stated that it found the dissent in KJ}le to be more persuasivé.
(Appendix; p. 9). Further, the Eleventh District Court of Appeals held fhat former R.C.
§3937.18(K)(2) is unconstitutional in that it violates the Equal Protection Clauses of the __Ohio
and United States Constitutions. (Ai)pendix, p. 13). In so doing, the Eleventh District Court c;f
Appeals effectively sidestepped the authority of the Supreme Court and violated the spirit of the
Kyle holding, despite acknowlédging.that it was bound to follow the Ohio Supreme Court’s
holding in Kyle as to s'tatutc.)ry interpretation. (Appendix, p. 9).
The Equal Protection Clause, found in Article I, Section 2, of the Ohio Constitutioﬁ,

provides as follows:

All political power is inherent in the people. Government is .in_stituted for

their equal protection and benefit, and they have the right to alter, reform,

or abolish the same, whenever they may deem it necessary; and no special

privileges or immunities shall ever be granted, that may not be altered,

revoked, or repealed by the General Assembly.
In turn, the Fourteenth Amendment to the United States Constitution states that, “[n]o State shall
make or enforce any law which shall abridgé the privileges or immﬁnities of citizens qf the
United States;...nor deny to any pérson within its jurisdiction the equal protection of the laws.”
The limitations placed upon governmental action by the federal and state Equal Protégtion
Clauscs are essentially the same. McCrone v. Bank One Corp., 107 Ohio St.3d 272, 2005-0hi9-
6505, 839 N.E.2d 1, at §7. Simply stated, the Equal Protection Clauses require that ind'ix.;iduals
be treated in a manner similar to others in like circumstances.

There are well-established principles and standards to be followed when considering the

constitutionality of a regularty-enacted statute under an Equal Protection analysis. In most cases, |
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courts give a large degree of deférence to legislatures when réviewing a statute on an Equal
Protection basis. Park Corp. v. Brook Park, -102 Ohio St.3d 166, 2004-Ohio-2237, éO’f’ N.E.2d
913 ai 720. A regularly enact_éd statute of Ohio is presumed to be constitutional and is therefore
entitled to the bencfit of every presumption in favor of its constitutionality. State ex rel.
Dickman v. Defenbacher,,(l955),‘-164 Ohio St. 142, 147, 57 0.0. 134, 128 N.E.2d 59. This
presumption of constitutibnality remains unless it is proven beyond a reasonable doubt that the
legislation is clerarly uncoﬁstitutional. State v. Williams, 88 Ohio St.3d 513, 521, 2000-Ohio-428,
728 N;E.Zd 342. Further, as a general rule, “legislatures are presumed to have acted within their
constitutional Apower despite the fact that, in practice, their laws result in some inequality.”
Harsco Corp. v. Tracy, 86 bhio St.3d 189, 192, 1999-01110-155, 712 N.E.2d 1249, quoting
McGowan v. Maryland (1961), 366 U.S. 420, 425-426, 81 S8.Ct. 1101, 6 L.Ed.2d 393. In this
case, it is respectfully submitted that the Eleventh District Court of Appeals has v_iolated these
- well-established pn'ncipleé and standards by invalidating a statute regularly enacted by the Ohio
Legislature and for which the Appeliee failed to demonstrate beyond a reasonable doubt a
violation of the Equal Protection Clauses of the Ohio or United Sté,tes Constitutions.

C. Assuming arguendo that a classification of individuals is created by former

' R.C. §3937.18(K)(2), this provision passes the rational basis test and, as a

result, does not violate the Equal Protection Clauses of the Ohio and United
States Constitutions.

The preliminary step in analyzing an Equal Protectiﬁn challenge to a statute is to 1dentify
clﬁssiﬁcations created by -the' legislation, In considering whether state legisiation violates the
Equal Protection Clause, courts apply different levels of scrutiny to differerntr types of
classifications. State.v. Thompson, 95 Ohio St.3d 264, 2002-Ohio-2124, 76 N.E.2d 251, at 13,

quoting Clark v. Jeter (1988), 486 U.S. 456, 461, 108 S, Ct. 1910, 100 L.E.2d 465. A statutory

classification which involves neither a suspect class nor a fundamental right does not violate the
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Equal Protection Clause of the Ohio or United States Constitutions if it bears a rational
relationship to a legitimate governmental interest. Menéfeé_ v. Queen City Metro (1990), 49 Obio
St.3d 27, 29, 550 N.E.2d 181. A suspect class has tfaditionally-been def@cd as one involving
' race, national origin, religion; or sex.. Adamsky v. Buckeye Local School Dist., 73 Ohjo 5t.3d
360, 362, 1995-Ohio-298, 653 N.E2d 21.2. As the Eleventh District Court of Appeals has
determined that former R.C. §3937.18(K)(2) creates a classification based o.n household status, a
suspect class is not involved in the instant dispute. Recognized fundamental rights include the
ﬁght 1o vote, the right of interstate travel, rights guaranteed by the First Amendment to the
United Stafes Constitution, the‘right to procreate and other rights of a uniquely personal nature.
Stqte v. Williams, sﬁpra, at 530. Certainly, the right to uninsured or uﬁderinsured motorist
coverage while traveling in a motor vehicle owned by, furnished to, or available for the regular
use of a resident family member is not such a fundamental right. Accordingly, an Equal
Protection analysis of former R.C. §3937.18(J)(1) and R.C. §3937.18(K)(2) is subject to a
rational basts test.

- The rational basis test involves a two-siep analysis. McCrone, supfa,‘ at 9. In
considering a statute under an Equal Protection challenge, the Court ﬁust first identify a valid
State interest and, second,‘ must determine whether the method or means by'which the State has
chosen to advance that interest is rational. Id. In regards to the first Step of this analysis, the
Eleventh District Court of Appeals found there to be a legitirﬁate interest gmd rational basis for
defining and limiting the scope of coverage under R.C. §3937.18(J)(1) to specifically listed
\'Jehicles, so that the insurance company can assess their risks and set prqmiums accordingly.
(Appendix, p. 11). In other words, the Court determined that R.C. §3937.-18(J)(1) ensured that

premiums were paid to cover risks for only specifically identified vehicles. However, the Court
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determined that no legitimate governmental interests can be furthered by excluding only injured
household members from recovery. (Appendix, p. 12). Further, the Court determined that
former R.C_: .§3937.18(K)(2) took away the coverage extended by former R.C. §3937.18(J)(})
based on the identity of the driver, not the identity of the vehicle, which, in the Court’s opinion,
cfeates an arbitrary and illogical distinction. (Appendix, p. 11). The Court also stated that the
insurance policy does noi cover what the insured expects it to cover and what by its terms it
promiseé to cover, based on an arbitrary distinction of familial statu;s, which in effect creates an
illusory promise of coverage. (Appendix, p 12). The Court concluded that no legitimate state
interest could be furthered by' this exclusionary provision. (Appendix, p. 12). As a result of this
conclusion, -the Eleventh District Court of Appeals determined that R.C. §3937.1 S(K)(Z) violated
the Equal Pfotection Clauses of the Ohio and United States Constitutions. (Appendix, p. 13).
The Bleventh District Court of Appeals’ holding in the instant matter is in direct conflict
with the Fourth District Court of Appeals’ holding in Morris v. United Ohio Insurance Company,
160 Ohio App.3d 663, 2005-Ohio-2025, 828 N.E.2d 653, in which the Court had previously held
that former R.C. §3937.18(K)(2). does not violate the Equal Protection Clauées. Morris followed
a path nearly identical to the instant matter in that it was on appeal for the second time, the first
appeal having reversed the judgment of the tﬁal court on the basis of the Supreme Court’s
decisioﬁ in Kyle and the case being remanded for consideration of an Equal Protection challenge.
Morris v. United Ohio Insurance Company, 103 Ohio St.3d. 462, 2004-Ohio-5706, 816 N.E.2d
1060. In Morris, as in the instant matter, the Appellant argued that R.C, §3937. 18(K)(2) violated
the Equal Protection Clauses of the Ohio and United States Constitutions 1t)-e'v.:ause it

discriminated against claimants who are related to the tortfeasor and that no rational basis existed
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to justify this distinction. The Fourth District Court of Appeals rejected the Appellant’s

- argument and held as follows:

R.C. §3937.18(K)(2) is concerned with the tortfeasor’s vehicle, not the
tortfeasor’s identity. Thus, R.C. §3937.18(K)(2) does not discriminate
against claimants who are related to the tortfeasor.

Marr;’s at 3. Rather, the Court dctermined, former R.,C. §393’7.18(K)(2) “differentiates between
insureds injured by a tortfeaéor driving a vehicle ov&&;eci by, furnished to, or available for the |
regular use of a named insured or his or her family members and insureds injured by a tortfeasor
driving a. different vehicle.” Id. Due to the Appellant’s féﬂure to identify a proper class for
analysis, her Equal Protection challenge was sﬁmmarily rejected by the Fourth District .Court of
Appeals. Id. ”

In considering whether R.C. §3937.18(K)(2)- impermissibly classified individuals, the
Morris Court stated as follows:

Under R.C. §3937.18(K)(2), it doesn’t matter who the tortfeasor is. The
focus of R.C. §3937.18(K)(2) is the vehicle the tortfeasor was driving at
the time of the accident. If the tortfeasor was driving a vehicle owned by,
furnished to, or available for the regular use of a named insured or his or
her family members, then the vehicle will not be considered uninsured or
underinsured. See Kyle, 103 Ohio St.3d 170, 814 N.E.2d 1195, 413. This
is true regardless of whether the claimant is related to the tortfeasor.

An example will help illustrate our point. Assume that Mrs. Morris’
friend was driving the motor home at the time of the accident, Mrs.
Morris’ initial attempts to recover the liability benefits aren’t successful,
so she files a claim for uninsured motorist coverage under her policy with
United Ohio. Under these circumstances, R.C. §3937.18(K)(2) will
preclude coverage, since the tortfeasor, Mrs. Morris’ friend, was driving a
vehicle owned by a named insured.

As this example demonstrates, the tortfeasor need not be related to the
claimant in order for R.C. §3937.18(K)(2), to apply. It is the tortfeasor’s
vehicle, not his identity, that determines whether (K)(2) applies. If the
" tortfeasor is driving a vehicle owned by, furnished to, or available for the
regular use of a named insured or his or her family members, then (K)(2)
will preclude coverage. If, on the other hand, the tortfeasor is driving a
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different vehicle (a vehicle that is not owned by a named insured or a
~ family member of a named insured), then (K)(2) will not preclude
coverage. Accordingly, (K)(2) differentiates between insureds injured by a
tortfeasor driving a vehicle owned by, furnished to, or available for the
regular use of a named insured (or his or her family members) and
insureds injured by a tortfeasor driving a different vehicle. :
Morris at §15-17. As these examples illustrate, the focus of former R.C. §3937.18(K)(2) is the
vehicle being driven by the tortfeasor, not the relationship between the tortfeasor and the injured
party or the identity of these parties.

In Morris, the Fourth District Court of Appeals determined that former R.C.
§3937.18(K)(2) does not violate the Equal Protection Clauses of the Ohio and United Sfatés
Constitutions because the same injured insured who is denied uninsured/underinsured motorist
coverage when the tortfeasor is driving one vehicle can be entitled to uninsured/underinsured
motorist coverage when the tortfeasor is driving a different vehicle. Morris at §17. Accordingly,
former R.C. §3937.18(K)(2) differentiates between vehicles, but does not create any class of
mdividuals. As a result, the Morris court affirmed the judgment of the trial court and held that
former R.C. §3937.18(K)(2) does not violate the Equal Protection Clauses.) Morris at 1[18, 19.

The Eleventh District Court of Appeals in the instant matter expressly rejected the
reasoning and conclusion -of the Morris Court that former R.C. §3937.18(K)(2) does not
improperly classify individuals. (Appendix, p. 11). In its Opinion of April 9, 2007, the Eleventh
District Court of Appeals held as follows:

We hold that the former version of R.C. §3937.18(K)(2) effective at the
time of this policy was unconstitutional because it created an arbitrary and

illogical classification based on household status that has a disparate and
“unfair effect, is not furthered by a legitimate interest, and has no rational

" The Supreme Court of Chio refused to accept Morris’ appeal of the Fourth District Court of Appeals’ holding in
this matter, thereby denying to hear Morris’ Equal Protection challenge to former R.C. §3937.18(K)(2), which was
nearly identical io that of the Appellee in the instant matier. Morris v. United Ohie Ins. Co., 160 Ohio 8t.3d 1534,
2005-Ohie-5146, 835 M.E.2d. 383, This refusal shall not be considered a statement of opinion as to the merits of the
law in Morris, but is nevertheless worth noting. Sup. Ct. Rules for Reporting of Opinions, Rep. R. 8B).
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basis. We reverse, finding that appellee’s policy affords coverage in this
casc because the vehicle involved in the collision was listed under the
policy as required by (J) and premiums were paid for this coverage.
(Apbendix, p. 13). Further, the Court _Astated that “to say the focué' of (K)(2) is solely Aon the
| vehicle,” as the Fourth Appellate District concluded, “is to put aside the fundamental fact that
vehicles do not drive themselves.” .(Aﬁpendix, p- 11); The Eleventh District Cowurt of Appeals
readily acknowledged in its Opinioﬁ'thzit its holding is in conflict with the holding in Morris by
specifically rejecting the Fourth Api)ellate District’s rationale. (Appendix, p. 11). Howevér, in
recognhizing that former R.C. §3937.18(K)(2) classifies vehicles, rather than individuals, the
" Eleventh District Court of Appeals stated that “the cl_assiﬁca_,tion of vehicles under (K)2) is
creating an illogical and arbitrary ‘clas.siﬁcation of individuals who are injured but may not
| rccdver solely because they are related to and kive in the household of the insured.” (Appendix,
p. 11). Accordingly, the Eleventh District Court of Appeals acknowledges that, while the injured
individﬁal may be ultimately affecte&, it is a classification of vehicles which is created by former
R.C. §3937.18(K)(2). -

There is no impermissible classification of individuals created by former R.C.
§3937.18(K)2) suoch that an Eqﬁal Protection violation is possible. Where there is no
classification, there is no disctimination that would offend the federal or state Equal Protection

| Clauses. Conley, supra, at 290. Under former R.C. §3937.18(X)(2), Appellee could have been
entitled to- uninsured/unden’nsured motorist coverage when traveling as a passenger of her
husband in any vehicle not owned or available for the regular use of a named insured or résident
family member. It is only when traveling in a vehicle owned by, furnished to, or available for
the regular use of a named insured, a spouse, or a resident relative of a named insured that former

R.C. §3937.18(K)(2) is applicable and results in a preclusion of uninsured/underinsured motorist

17




coverage. As a result, R.C. §3937.18(K)(2) is, in fact, dependent upon the vehicle, and not the
individual tortfeasor, and no claésiﬁcation sufficient to warrant an Equal Protection analysis is
created by the statute. There is simply nothing in former R.C. §3937.18(K)(2) WhiCh would
suggest the type of unequal treatment of a class of individuals that is the haﬂmark of an Equal
‘Protection claim.

Assuming, arguendo, that a classification of individuals is createdl by- former R.C.
§3937.18(K)(2), the provision still passés the rational basis tést in that it is rationaliy related to a
legitimate government interest. In Morris, the trial court concluded that the classification created
by former R.C. §3937.18(K)(2) was reasonably related to the accompliéhment of the legitimate
governmental interest of preventing collusive lawsuits. Morris at {8. Without any indication of
an analysis or consideration of potential government inferests in its Opinion, the 'Elevenﬂl
District Court of Appeals in the instant mat;cer arrived at the conclusion that “no ‘le.gitimate
governmental interest can be said to be furthered by excluding only injured housel-m.ld members
from recovery.” (Appendix, p. 12). Because courts may not indulge any personal intuition to the
contrary, almost aﬁy classification survives a mere rationality review and the classification must
be upheld so long as it is concetvable that the classification bears a rational rel?xtiqnship toa '
Jegitimate governmental objective. State v. T?mmpson, supra, at 18. It is more than conceivaBIe
that former R.C. §3937.18(K)(2) bears a rational relationship to a legitimate governinent interest,
specifically the prevention of collusive lawsuits and insurance fraud. Accordingly, it is beyond
conceivable that any purported classification in formér R.C. §3937.18(K)(2) bears a rational
relationship to a legitimate government interest and must be upheld. |

Notwithstanding the fact that no classification is created by the provision, thé Appellee

cannot establish that former R.C. §3937.18(K)(2) does not bear a rational relationship to a
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legitimate government interest. A legisla;cive choice is not subject to courtroom fact-finding and
may be based on rational speculation unsupported by evidence or empirical data. F.C. C.ov
Beach Communicatio_.ns,. Inc. (1993), 508 1.8, 307, 315, 113 S.Ct. 2096, 124 L.Ed.2d 211.
~ Further, the burden is on the one attackiﬂg the legislative arrangement fo negate every
conceivabie basis. wh'ich might support it, whether or not the basis has a foundation on the
record. Heller v. boé {1993), 509 U.S. 312, 320'32.1’ 113 S.Ct. 2637, 125 L.Ed.2d 257, quoting
Lehnhausen v. Lake’ Shore Auto Parts Co. (1973), 410 U.S. 356, 364, 93 S.Ct. 1001, 35 L.Ed.2d
351. The 'Appéilee in this case cannot do so, as the prevention of fraudulent, collusive lawsuits is
a conceivéble and rational basis for the alleged classification created by former R.C.
§3937.18(K)(2). Fiﬁally, courts are pompelled under rational—bas'is' review to accept a
legislature’s generalizations even when there is an imperfect fit between means and ends. A
blassiﬁcation does not fail rational-basis reyiew because in practice it is impexrfect or results in
some inequality. "Dandridge v. Williams (1970), 397 U.S. 471, 485, 90 S.Ct. 1153, 25 L.Ed.2d
491, quoting Lindsley V. .Natum.l Carbonic Gas Co. (1911), 220 U.S. 61, 78, 31 5.Ct. 337, 55
L.Ed. 369. Clearly, even assuming that some classification of individuals is created by former
R.C. §3937.18(K)(2), the provision bears a rational relation to a legitimate government interest
and passes the rational basis test.

D. Evén foﬂowing _the abrogation of former R.C. §3937.18(J)(1) and R.C.
§3937.18(K)(2), the parties to an insurance contract are still permitted to
include an “intra-family” exclusion in the insurance policy.

Former RC §3937.18(J)(1) was abrogated .through the enactment of Senate Bill 97,

effective O-ctob_er:_ 31, 2001, and former. R.C. §3937.18(K)(2) was abrogated through the
enactment of Senate Bill 267, effective September 21, 2000. However, such legislative action

does not have any impact on this appeal. While R.C. §3937.18(K)(2) was repealed altogether by
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S.B. 2677, R.C. §3937.18(J)(1)was minimally revised and renumbered as R.C. §3937.18(I)(1),

which reads as follows:

() . Any policy of insurance that includes uninsured motorist coverage,
underinsured motorist coverage, or both uninsured and
underinsured motorist coverages may include terms and conditions
that preclude coverage for bodily injury or death suffered by an
insured under specified circumstances, including but not limited to
any of the following circumstances:

(1)  While the insured is operating or occupying a motor
vehicle owned by, furnished to, or available for the regular
use of a named insured, a spouse, or a resident relative of a
named insured, if the motor vehicle is not specifically
identified in the policy under which a claim is made, or is
not a newly acquired or replacement motor vehicle covered
under the terms of the policy under which the uninsured
motorist coverage, underinsured motorist coverage, or both
uninsured and underinsured motorist coverages are
provided; . . .

While the language in Section (I) itself was modified, the language in Subsection (I)(1) remains

identical to the language found in former R.C. §3937.18(J)(1), which is currently under review in

this case.

In enacting Senate Bill 97, the General Assembly expressly stated its intent to do the

following:

% % ok

(2) Eliminate the possibility of uninsured motorist coverage,
underinsured motorist coverage, or both uninsured and
underinsured motorist coverage as being implied as a matter of
law in any insurance policy;

(3)  Provide statutory authority for the inclusion of exclusionary or
limiting provisions in uninsured motorist coverage, underinsured
motorist coverage, or both uninsured and underinsured motorist

coverage: . . .
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While the General Assembly failed to advise through its legislativé intent or otherwise the
government’s interest_ or purpose in the enactment or repeal of former R.C. §3937.18(K)(2),
sevé;‘a,l cases which have considered thé modiﬁcatién of former R.C. §3937.18(1)(1) and the
repeal of former R.C. §3937.18(K)2) are informative on the issue. In Suyder v. American
Fan?.ily Insurance Company, 114 Ohio.St.?’d 239, 2007-Ohio-4004, 871 N.E.2d 574 at q15, the
Court pointed out that the S.B. 97 amendments to R.C. §3937.18 for the first time permit insurers
‘Eo limit or exclude uninsured/underinsured motorists coverage under circumstances that are
specified in the policy, even- if those.circumstances are not alsb specified in the statute. Further,
* eliminating a méndatory coverage offering and simultaneously penmitting the parties to agree to
cove;rage exclusions not listed in the statute provides insurers considerable flexibility in draftiﬁg
sp_gciﬁc restrictions on any offered uninsured or underinsured motgrist coverage. Id. R.C.
§3937.18(1) expressly permits the parties to agree to specified conditiqns to, or exciusions from,
l.minsured and underinsured motorist coverage. Id. at 126. Thus, the Ohio Supreme Court
determined that former R.C. §3937.18(K)(2) was repéaled not due to public policy or
constitutional concerns or due to a lack of government interest in regulating “intra-family”
ﬁnin_sured and underinsured motorst ciaims, but because the Genera]l Assembly preferred to
::_illow the parties to an insurance policy the choice of which coverages and which limitations on
éoverage would be included in a policy.

In considering the General Assembly’s repeal of former R.C. §3937.18(K)(2), the Fourth
i)istrict Court of Appeals determined in Howard v. Howard, 4th Dist. No. 06CA755, 2007-Ohio-
3940, that the absence of the “intra-family” exclusion in the present version of RC §3937.18, as
found in former R.C. §3937.18(K)(2), does notr mean that such an exclusion is ﬁnpemlissible in

an insurance policy. 1d. at 20. In Howard, the Plaintiff suffered injuries in an automobile while
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a passenger in a vehicle that her husband was driving. Id. at §3. The Plaintiff sought
unins.ured/underinsured motorist coverage under her husband’s policy, which listed the
Plaintiff’s husband as the named insured. Id. The ioolicy at 1ssue excluded from the definition of
uninsured motor vehicle ‘.‘any vehicle . . . ow.ned By e you.”l Id. at §4. In other words, the
policy in question contained an “intr_a—faﬁlilf > exclusion for purposeé of uninsured/underinsured
motorist coverage.

The Plaintiff in Howard argued that RC §3937.18 no l_qnger permits insurers to include
the “intra-family” exclusion in policies because the current version of R.C. §3937.18 does not
contain a provision similar to former R.C. §3937.18(K)(2). Id. at 5 The Plaintiff suggested that
this indicated a clear intent by the General Asserﬁbly to restrict “intra-family” exclusions. Id.
The Defendant countered that the legislature did not intend R.C. §3937.18, as enacted by S.B.
97, to contain an exhaustive list of restrictions or exclusions that insurers could include in the
policy. Id. at §6. Instead, the Defendant argued that insurers may include various other
restrictions in their automobile liability policigs as evidenced by the “including but not- himited
to” language in R.C. §3937.18(I). Id. The Defendant further contended that S.B. 97 does. not
require speciﬁ‘c statutory authorization to pcn’r_ﬁt insurers to preclude coverage in arguing that a
* “counter-part of former R.C. §3937.18(K)(2) is neithei‘ necessary nor appropriate, in view of the
fact that offering of UM/UIM coverage is no ionger mandatory and in view of the fact that the
statute now contains a general authorization for insurers to preclude coverage in specified
~ circumstances.” 1d. at §7. In addfessing these arguments, the Fourth District Court of Appeals
~ determined that the statute’s plain language, with its use of the phrase “including but not limited
to,” indicates that the list of terms and conditions .that may preclude coverage is not exhaustive,

Id. at §19. Thus, the Court held that while the General Assembly elected to repeal the “intra-
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family” exclusion contained in former R.C. §-3937‘18(K)(2), it by no means intended to prohibit
insurers from including language similar to the “intra-family” exclusion in. their policies. Id. at
0.

In Wertz v. Wertz, 6th Dist. No. H-06—036, 2007-0Ohio-4605, the Sixth District Court of
Appeals reversed the trial cowrt’s decision that the “intra—family” exclusion in the subject
insurance policy issued by American Standard Insurance Company is against the public policy" (;f
‘Ohio and unenforcegble under current R.C. §3937.18. The Sixth District Court of Appeals'in
Wertz cited to the decisions in-both Sryder and Howard in determining that the “intra-family”
exclusion in the applicab'le uninsured motorist policy was enforceable under R.C. §3937.18(I)(1).
Id. at §22. |

In Green v. Westfield Insurance Company, 9th Dist. No. 06CA0025-M, 2006-Ohio-5057,
the Ninth District Court of Appeals enéaged in an analysis similar to that in Howard, supra. The
Green court deteﬁnmed that the Westfield insurance policy at issue brecluded any vehicle
“owned by, or furnished, or available for the regular use of you or a family member” from being
considered an uninsured motor vehicle. Id. at Y11. The Court determined that, because the
vehicle involved in the subject aqqidcnt was owned by the Plaintiff’s husband, it did not qual_ify '
as aﬁ-uninsured vehicle, and the Plaintiff was not entitled to uninsured/underinsured motoﬁst
coverage. The Court concluded that, post 8.B. 97, insurance companies and their customers ére
free to contract in any manner they see fit because the language chosen by the legislature in R.C.
- §3937.18(I)(1) necessariiy means that an insured is allqwed to include terms and conditions
which precludé uninsured and underinsured motorist coverage for circumstances other than those
listed in the statute, provided. that they are specified within the policy. Id. at 16, 20. As sﬁoh,

the Court determined that the plain language of R.C. §3937.18(I)(1) evidences a clear intent on
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- the part of the General Assembly to recognize the “intra-family” or household exclusion. Id. at
23. | | | |
| As clearly established by' these cases, although the General Assembly did not reveal its
legislativer intent in either enacting or repealing former R.C. §3937.18(K)(2), it was not repealed
because the General Assembly .'cieterrnined that the “intra-family” exclusion contained therein
was against pub_lic policy of nnrelated to a legitimate government interest. Had the General
Assembly reached such a ﬁonclusion, it is probable that the General Assembly would have
specifically precluded the type of “intra—fémily” exclusion that the Appellee in the instant matter
is seeking to have declared unconstitutional. Instead, these “iﬁ‘rra—fémily” exclusions are still
valid and enforceable under Currént Ohio law.

CONCLUSION

Former R.C. §l39-37.18(K)(2), when read in conjunction with former R.C. §3937.18(1)(1),
does not violate fhe Equal Pr(.)tection Clauses of the Ohio or United S;Eates Constitutions because
it does not create an arbitraty and illogical .classiﬁcation based on héusehold status that has a
disparate and unfair effect by precluding coverage for individuals who may hot recover solely
because they were related to_- and live in th.e household of the insured. The Motorists policy in
effect for M. Burr.lett. at the time of the subject motor vehicle accident contained an -
unambiguous exclusion to juninswred/umierimsured motorist coverage, which was expressly
authorized by and in direct compliance with former R.C. §3937.18(K)(2). In its Opim'on. of April
9, 2007, the Elev-enth District Court of Appeals held that former R.C. §.3937.18(K)(2) is
unconstitutional and that Mr. Burnett’s policy affords coverage because the vehicle was listed

“under the policy and premiums wete paid for the vehicle. (Appendix, p. 12, 13). This holding

invalidates a statute regularly enacted by the Ohio General Assembly and which was upheld by
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the Ohio Supreme Court in Kyle and the Fourth Appellate District in Morris v. United Ohio
Insurance Company, supra. e
Former RC §3937.18(K)(2), as with every other regularly enacted sta_ﬁl'te, was enacted
by the General Assembly with every presumption in favor of its constitutionali.tsr. This
presumptio'n of constitutionality remains unless it is proven beyond a reasonable doubt that the
legislation is clearly unconstitutional. Since there is no impemn'ssibrle classification created by
former 'R.C. §393’7.18(K)(2), there is no discrimination that could offend the federal or state
‘Equal Protection Clauses. Further, abmost any classification survives a mere rationality review
and the classification must be upheld so long as it is conceivable that the classification bears a
rational relationshi.p-to a legitimate govemmental objective. As former RC §3937.18(K)(2)
bears a rational relationship to the legitimate government interest of preventing fraudulent,
collusive lawsuits, if survi\-fes a fational basis review notwithétanding the fact that it does not
create any impermissible classification in the first instance. The Appéllee can present no
argument and no inferpretation of former RC §3937.18(K)(2) which would enabie the Appellee
to establish beyond a reasonablé doubt that this provision is in violation of the Equal Protection
Ciauses of the Ohio and United States Constitutions.
|  Despite the Ohio Supreme Court’s holding in Kyle and in direct conflict with the Fourth
Appellate District’s holding in Morris, the Eleventh District Court of Apbeals_has erroneously
held that former R.C. §3937.18(K)(2j is in violation of the Equal Prdtectiqn Clauses of the
United States and Ohio Constitutions. In accord with this Court’s holciing in Kyle and the
holding of the Fourth District Court of Appeals in Morris, and for all of the reasons set forth
herein, the Appellant strongly believes that former R.C. §3937.18(K)(2) 1s valia and enforceable

and not in violation of the Equal Protection Clauses of the Ohio or United States Constitutions.
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Accordingly, Appellant Motorists Mutual Insurance Company respectfully requests this Court to
reverse the Opinion and Judgment Entry of the Eleventh District Court of Appeals filed on April
9, 2007, and to enter final judgment in its favor.

Respectfully submitted,
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STATE OF OHIO ) IN THE COURT OF APPEALS

)SS.

COUNTY OF TRUMBULL) . ELEVENTH DISTRICT

ELIZABETH BURNETT,

Plaintiff-Appellant, . "
' - JUDGMENT ENTRY
VS~ '
- CASE NO. 2006-T-0085

MOTORISTS MUTUAL INSURANCE

COMPANIES, etal., S CFILED
o o - COUHT (R ARPEALS
Defendant-Appeliee. 7 . JUN 3 ¢ 2007
| | TRUMBULL COUNTY. OH

: ) KAREN INFANTE ALLEN, GLERK
On April 18, 2007, appetiee, Motorists Mutual Insurance Company, filed a

motion, pursuént to App.R: 25 to certify this case to the Su'p'rémé Court of Ohio
on the basis of a confiict. Appeliee asserts that this cou.rt’s'deéision in Burnett v.
Mo‘térists Mutual Ins. Coé., 11th Dist. No. ‘ZDOS-T-DOBS, 2007-0hio-1839, is in
conflict with the decision df the Fourth District in Morris v. United Ohio Ins. Co.,
160 Ohio App.3d 663, 2005-Ohio-2025.

Appellee asserts that in the foregoing case, the Fourth District determined
that the former 199;7 version of the Uninsured Motorist Statute, R.C.
3937.18(!()(2), when read in coﬁjunction with fhe intra-family exclusion found in

R.C. 3837.18(J)(1), does not'\'riolate the Equal Protection Clauses of the United

~ States and Ohio Constitutions. Specifically, the Fourth District held that R.C.

3937.18(K)(2) is “concerned’ With the torfeasor's vehicle, not the torifeasor’s

identity.” Id. at §]3. Thus, the court concluded that the appellant failed to identify |

a proper class for analysis and rejected her equal protection claim.
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Former R.C. 3837.18(J)(1) and (K)(2) now at issue read:

“(J) The coverages offered under Division (A) of this section or selected in
éccordan;:e with Division (C) of this section méy include terms and cénditions
that preclud.e'coverage for bodily injury .or death suffered by an insured under
any of the fdliowin_g circumstances ***. -

"‘(1) While the insured is' opefating or occupying a motor ,:véF:iit:Ie by,
furnished to, or available for'tﬁe regular use of a named i_ris-ured, a s:pouse;' or a
resident relati\fe bf a named insured,. if the motor" vehicle Js not specifically
identified in the policy .unrder which a claim is made *** '

“(K) As used in this section, ‘unihsured m-oto;- vehicle' and ’u'nde:rinsured
motor vehicle’ do not include any of the following motor vehicles: ***.

~(2) A motor vehicle ownéd by, furnished to, _’or',avaiiable for the regular
use ofé named insured, a spouse, or a‘ resident relative of a némed iﬁsured."

in Bumett, supra, at 125, this court stated that: “To say the focus of (K)(2)

is solely on the vehicle is to put aside the fundamental fact that vehicles do not

drive themsélves. T.hé classification of vehicles under (K)(2) is _'_.crea;ting an
illogical and afbitrary classification of indiﬁidua!s who are injured Sut may not
l:ecove_r solely because they .are related to and live in the houséhoid of the
ihSured. The effect of thié provision in conjunction with provision (J) does create
an arbitrary classtficétion and violates the equal protection clauses“ of Vthe Ohio
and United States Constitution.” |

Thus, we held: “**that the former version of R.C. 3937.18(K)(2), leffective

at the time of this policy was unconstitutional because it created an arbitrary and




H
i

ilogical classification based on household status that has a disparate and unfair

effect, is not furthered by a legitimate interest,‘ and has no rational basis. We

reverse, finding that appeliee’s policy affords coverage in this case because the

vehicle involved in the collision was listed under the policy as required by (J) and
premiums w_efé paid for this coverage.” 1d. at §30.

- Based upon the foregoing conflict, we cértify the folibwing issue for review

by the Supreme Court of Ohio:

“Whether former R.C. 3937.18(K)(2) when read in -conjunctio_n with R.C.

'3937.18(J)(1) violates the Equal Protection CIauSes of the Ohio and United

States Constitutions since it creates an arbitrar';( and illogical classification based
on household -status that has a'disparate ahd_ unfair effect since it precludes
coverage for injured individuals who méy -notfre(:ovef solely because they are
related to and live in the househdld of the insured?”

Appellee's motion to certify a conflict is granted.

1 (‘u;u_(_lflﬁwu e o )
YUDGE MARY JANE TRAPP

~ WILLIAM M. O'NEILL, J.,

COLLEEN MARY O'TOOLE, J., - _
- ‘| FILED
concur. COURT OF APPEALRD
JUN 2 0 2007

TRUMBULL COUNTY, OH
KAREN INFANTE ALLEN, CLERK




THE COURT OF APPEALS COURT OF APFEALS
ELEVENTH APPELLATE DISTRICT o ATRED 70

: TAUMBULL COUNTY On
TRUMBULL COUNTY, OHIO M‘\tf" INFANTE ALLEN, CLERK

ELIZABETH BURNETT, 1. OPINION
Plaintiff-Appeliant, o
| R CASE NO..2006-T-0085
 -VS -

MOTORISTS MUTUAL iNSU RANCE
COMPANIES etal.,

) Defendant—Appellee.

Civil Appeal from the Court of Common Pleas, Case No. 01 CV 414, -

J'ud:gm.erit: R_.év_érsed and remanded.

James L. Pazol and Raymond J. Tisons, Anzeilotti Speriing, F‘azol & Small Co.,
L.P.A., 21 North chkhffe Circle, Youngstown, OH 44515 (For PIa:ntrﬁ-Appe]Iant)

Merle D. Evans, i, Day Ketterer Ltd., Millennium Centre, #300, 200 Market Avenue
North, Canton, OH 44701—4213(For Defendant—AppelIee)

MARY JANE TRAPP, J.
{€1} This appeal arises from the June 14, 2006'sun‘imary judgment of the

Trumbull County Cdurt of Common Pleas finding in favor of: appellee, Motorists Mutual
Insurance Companies, on the public policy andconstitutional iésues presentéd in the
former 1997 version of the Uninsured Motorist Statute, R.C. §393?..1 8(J)(1) and (K){2)
Because we find R.C. §3937.18(J) and (K)(2) violate the equal protéctic;n clauses of the

Ohio and United States Constitutions, we reverse.




{2} On March 1, 2001, appellant, Elizabeth Burnett, filed a complaint against
appeileé, alleging an uninsured motoriSt’s claim for injuries sustained in a motor vehicle
accident |n which she was a passenger in an automobile driven by her husband Albert .
Burnett. Appenan’{s clalm had been denled by appellea due to the "intra-family”
exclusions ‘set forth in the Isabxllty and uninsured motorists coverages in the policy _'
_betwee'n'a;apellae and Mr. Burnett. The trial court initially determined that anpellant was -
entiﬂed'to the uninsured motorists b’eneﬁts’ after finding that R.C. §3937.1.8(J)(1) and
(K )(2) were ambiguous and irreconcilable. Thus, the “intra-family exclusion” was
unenforceable and the uninsured motorlst pm\ns;on couid apply |

{_ﬁ[3} - On appeal by appellee, tlh;s.court reversed the trial conr’c‘s decision on the
basis of t_ha Ohio Supreme Court's holding in Kyle v Buckeye Unfon ins. Ca., 103 Ohio
St3d 170, 2004-Ohio-4885, which held that sections (J)(1) and (K)2) were not
confiicting and ambiguous, but rather unambiguous and compleméntary. Thus,
| appeiia_nt was denied coverage under the intra-family exclusion. -On remand, the trial -
COurt nas instructed to address the public policy and constitutional issues that had not
yet been considered or addressed. On June 22, 2008, the tnal court granted summary
judgment for appeliee and dismissed appellant s arguments, Whlch are now before the

court.

{4 Appellant filed a timely motion of appeal and has set forth the following

assignment of error:

151 “The trial court erred to the prejudice of Plaintiff-Appellant when it granted .
defendant-appellee’s motion for summary judgment.”

{q6; Standard of Review




{97} We review a grant of summary judgment de novo. Lubrizol Co. v.
Lichtenberg & Sons Constf., inc., 11th Dist,, No. 2004-L-179, 2005-Ohio-7050, at 426,
~ citing Graffon v. Ohio Edison Co. (1996), 77 Ohio St.3d 102, 105. Thus, we review the
trial court's judgment independently ahd without déference fo its determination. Lubrizol
at 1]26. | |

8} “Surhmary judgment is proper Whén: (1} no genuine issue as fo any
material fact rémains to be litigated; (2) the moving party is~entitled to judgment as a
'. matter of law; and (3) it éppe_ars from the evidence that reasonéble minds can come but
.‘_ to one conclusion, and viewing.such evidence most sfcrongly in favor the party against
whomm the motion is fnade, that conclusion-isiad\}erse to that party.” Id. at 27, citing
" Dresherv. Burt (:1 996),‘75 Ohio St.2d 280, 293. Thus, if “thé moving party has satisfied
_'I,this initial burdeh, the nonmovin.g party has a r.eciprcic;al:burden under Civ.R. 56(E) to
set forth facts- showing there is argenuine issué for trial.” Id. at §]29.

{9} - The Intrafamily Exclusion

{4110} Former R.C. §§3937.18(3)(1) and (K)(2) now at issue read: . -
@11} The co;/era__q_es offered under Division (A) of this section or selected in
| accordance with Division (C) of this Secﬁon’lmay include terms and conditions that
preciude coverag't_a for bodily injury.or death ‘suffered by an insured under any of the
fé!loWing circumstaﬁces o

123 “(1) While the insured is operating or Qccupying_a motor vehicle owned by,
furnished to, br available for the regular use of a named insured, a spouse, or a resident
relative of a named insured, if the motor vehicle ié nqt specifically identified in the-policy

Fuk

under which a claim is made




{13} “(K) As used in this section, ‘uninsured motor vehicle' and ‘underinsured
motor vehicle' do not include any of the foliowing motor vehicles: il
{114} "(2) A-motor vehicie owned by, furnished to, or a.vaiiabie for the reguiar

use of a named insured, a spouse, or a resident relative of a named insured”.

{15} Kyle's Statutory Interpretation |
{16} The Supreme Court of Ohio explained in Ky!e that these paragréphs “do
not regulate the same thing. Where paragraph {J) states circumstances in which an

insured can be denied uninsured/underinsured motorists insurance (“UM/UIM")

protection, paragraph (K} artfcufates_when'a tortfeasor will not be considered uninsured |

‘or underinsured. These provisions may function in the alternative or togather.” Kyle at

7. |
| {117} While we respectfully diéagree with the majority’s determination in Kyle
that th.ese two code sections do not conflict and find Justice Sweeney's and Justice
Pfeifer’s‘diss‘ents .more persuasive, we are bound to follow the holding in Ky!e as to
statutory intefpretaﬁon; however, the constitutionality of these sections was not
addressed by the Supreme Court in Kvle, supra. |

| {918} We examine the constitutional challengés é.nd find appei!ant’é assignment

equal protection challenge to have merit. Accordingly, we reverse the judgrﬁent of the

trial court.

{€19} Egqual Protection Challenge

{620} Appellant argues that the intrafamily exclﬁsiqn found in former R.C. §§ -

3937.18(J) and (K)(2) violates the equal protection clauses of the U.S. and Ohio

Constituti@ns by impermissibly classifying individuals based on familial relations.

i




{921} The Egual Protection Clauses of the Ohio and United States Constitutions
~are “functionally equivalent.” Desenco, Inc. v. Akron (1988), 84 Ohio St.3d 535, 543-
544, Thus the -standard for whetheré statﬁte violates equal protection is essentially the

same under state and federal Iaw Morris v. United Ohio !ns Co., 160 Ohio App. 3d

‘ 663 20{}5 Oh|o 2025, at {12, cmng Park Corp v. Brook Park 102 OhIO St 3d 166, ‘169 ‘

- 2004-0Ohio-2237, citing State v. Thompkms, (1996) 75 Ohio St.3d 558, 561.
{422} Essentially, “ltThe Equai Protection Clause pre\}ents the state from treating

people differently under its Iéws on an arbitrary basis.” Morris at 13, citing State v.

Williams _(2000)_, 88 Ohio St.3d 513, 521, citing Harper v. Virginia State Bd. of Elections -

(1996), 383 U.S. 663 (Harlan, J.,"_dissenting). ‘Unless a suspect class or a fundamernital

right is involved a legislative distinction must bear a rational relationship to a Iegitiméte ,

~ state interest to comply with the Equal Protection Clause.” Nijcoson v. Hacker, (2001) :

11th Dist. No. 200--213, 2000-Ohio-8718, at 9, mtang Clements v. Fashing (1982), 457

U.S, 857, 863.

{923} The Fourth Appellate District confronted and rejected this very equal

protection cha lenge in Morris v, United Ohio Ins. Co., supra. However, we find that

RC. §3937’.18(K)(2) does create an arbitrary and illogical distinction that is not

furthering a legitimate interest énd has no rational basis. .. Thus R.C. 3937.18(K)(2) is

. unconstitutional because it impefkmissibly classifies individuals based upon a familial

relation, so that injured persons related to the torffeasor are precluded from recovery

while injured persons not related or even non-resident relatives can pursue recovery

under the policy.

10




{§24} In Morris, the Fourth Appel'l'ate'District held that the focus‘of (K)(2) was on

the vehicle, not on the individual. Sperciﬁcally, the court stated: "R.C. 3837.18(K){2) is.

cr)ncerned wi_th the -tbrtfeasor’s vef,_hicle, ﬁot the tortfeasor's identity. Thus, ‘R.C.,
~3937.18(K)(2) does not disc_rirniné_rte against claimants who are related to the tdr‘{feasor. '
| Id. at §f3.- To follow this logic rneans that .no..'classifications; are créated uhder (K)(2), and
thus, no equal protection challenge can be brought. We reject this rationale. |

{§25} To say the focus ‘of (K)(2) is solely on the vehicle s to put aside the

fundamental fact {ha‘t V'ehic!es do not drive themselves. The classification of‘ vehicles =

under (K}(2) is creating an ilbgica!_and arbitrary classification of_individ_uais who are

injured but may not recover solely because they are related to and live in t_hehﬁousehold

of the insured. Thre eﬁect_ of this prolvirsion in conjunctioh with provision (J) does create
an arbitrary classification and violatés the equal protection clauses of the dhic and
United States Constitution. |

{1[26} ‘We do find there to be a legitimate interest and rationai. basis for defining
and limiting the scope of coverage under provision (J)'to specifically listed véhicle S0
that the insuranﬁe company can assess their risk and set premiumé ac_.cordingly.

Provision (J) provides for coverage if a vehicle is specifically identified. It ensures that

premiums are paid to cover risks for only specifically identified vehicles. This requires.

the insured to list the ve_hicle in order to have UM/UIM coverage on that vehicle.
However, provision (K)(Z) takes away this coverage based on the identity of tﬁe driver,
not the identity of the vehicle. This creates an arbitrary and illogical distinr:tion. Indeed,
the insured believes that part of the ;ﬁremium is being paid for exactly tHis type or

coverage.

11




27y M Burnett speciﬁcaliy listed the vehicle involvéd in the collision in the
poli-c_y, and thus, was in accordanée with provision (J). Mr. Burnett paid a premium for
- UM/UIM c_overage_. that applied to this vehicle. However, UM/UIM coverage is bei_hg
'déni_ed.sdely be_céusé the person injured in the speciﬂcally listed vehicle that he was
_l dri\fing_ is a resident family member. This exclusion is clearly based ubon the
'- classification of- the persbn and not on the status of the vehicle as the ‘Morris“co.u'rt
would have us believe. The policy is not covering What thel.l consumer expects it to
c_ox.:er and wha_t by its termsr pr’omiées to cover based on an afbitrafy distinction of
_familial status, in effect creating an il\usdry prbmise of covérage. No Ieé-itima*te interest
is furthered by this.exélusionary effect. |
{1128}__ No legitimate govgrnmental interest can said tq be furthered by excluding
bnly injured household rhembers froni recovery. 'The rea!ity is that _f_his anomalous
statute has cre-afced' a situation where those injured between September 3, 1897 through
September 21-, 2000; are being denied coverage solely due fo their status as a
household member. .l
4029} As Justice Pfiefer noted in the dissenting op-inion of Kyle, “Fortunate_iy, the
General Asserﬁbly has émended the statute that, under this court's hoiding, allows such
an an’omalous. situation fo occur. *** rFor overrthree years, every child buckled ina
mandatory child-saféty restraint and profecied by the latest safety 'des-,igns of our
autombb?le ma'nufa.c:turers was left at critical risk by a gap in basic insurance coverage

_that this court today finds valid.” Kyle at 35,

12




{30} We hold that the former version of R.C. 3037.18(K)(2), effective at the

time of this policy! was unconstitutional because it created an arbitrary and illogical

classification based on household status that has a disparete and unfair effect, is not

furthered by a legltimate interest, and has no rational basis. We reverse, finding that
appeliee's pohcy affords coverage in thls case because the vehicle involved in the
 collision was 'lasted u_nder the policy as required by (J) and premiums were paid for th:s
coverage.

{931} The"judgment of. the trial court ie reversed, and this-Ca'se-is_ remanded for

proceedings consistent with this opinion,

W[LLIAM M. O NEILL, P.J., concurs,

COLLEEN MARY O'TOOLE, J., concurs in judgment only

1. R.C. §3837.18 has since been amended: See 5.B. 56, passed in 1988, S.B. 267, passed in 2000. and
finally S.B. 97, passed in 2001, which specifically changed R.C. §3837.18(K)(2), to now read: “Nothing in
this section shall prohsblt the inclusion cf undennsured motorist coverage in any uninsured motorist
coverage inciuded in a policy of insurance.”
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MOTORISTS MUTUAL INSURANCE |

COMPANIES, et al.,

Defendant-Appeliee.

For the reasons stated in the opinion of :t'his'cou:'t, appellant's assignment

of error has merit. It is the judgment and order _of this court that the judgment of
the Trumbuli Couh’ry Court of Common Pleas’ IS reversed, and this matter is

remanded for proceedings consistent with this dpinion.
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MOTORISTS MUTUAL INSURANCE COMPANIES, et al., Defendant-Appellant,
No. 2003-T-0101.

Aug, 19, 2005.

Background: Insured's wife, who was injured while a passenger in insured's automobile,
brought declaratory judgment action against insured and insurer, seeking a declaration as to
coverages available under insured's policy, The Court of Common Pleas, Trumbull County,
No. 01 CV 414, enfered judgment finding that policy's intra- famxly exclusion was unenforce-
able. Insurer appealed.

Holding: The Court of Appeals, Ford, J., held that statufory provision limiting the definition
of “uninsured motor vehicle” did not conflict with provision permitting insurers to exclude
certain damages from uninsured motorist (UM) coverage.

Reversed, judgment rendered in part, and remanded.
West Headnotes
Insurance 217 €=2654

217 Insurance
217XX11 Coverage--Automobile Insurance
217XXINA) In General
217k2651 Automobiles Covered
217k2654 k. Automobiles Not in Policy in General, Most Cited Cases

Insurance 217 €=2786

217 Insurance
217XXII Coverage—-Automoblle Insurance
217XXII(D) Uninsured or Underinsured Motorist Coverage .
217k2785 Uninsured Motorists or Vehicles
217k2786 k. In General. Most Cited Cases
Statutory provision excluding from the definition of “uninsured motor vehicle” vehicles
owned by the named insured did not conflict with provision permitting insurers to exclude
from uninsured motorist (UM) coverage any damages arising from use of a vehicle owned by
the insured that was not named in the policy, and thus intra-family exclusion in insured's
policy that was based on statufory definition of uninsured motor vehicle, and pursuant to
which insurer denied UM coverage to insured's wife for injuries sustained while she was a
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passenger in insured's car, was enforceable; provisions addressed two different topics and
were complementary in nature. R.C. § 3937.18(1)(1)(2000), (K)(2)(2000). :

Civil Appeal from the Court of Common Pleas, Case No. 01 CV 414, Reversed and judgment
entered for appellant in part; reversed and remanded in part.

James L. Pazol, Anzellotti, Sperling, Pazol & Small Co., L.P.A, Youngs-town, OH, for

Plaintiff-Appellee. ;
Merle D. Evans, I1I, Canton, OH, for Defendant-Appellant.

OPINION
FORD, J. '

*1 {9 1} This is an appeal from the July 14, 2003 judgment of the Trumbull County Court of
Common Pleas granting judgment in favor of appellee, Elizabeth Burnett, on the issue of un-
insured motorist coverage.

-{] 2} The following facts have been stipulated to by the parties in this case and, therefore, are
not.in dispute. Appellee was involved in a motor vehicle accident on February 13, 2000, on
State Route 7 in Brookfield Township, Trumbull County, Ohio. At the time of the accident,
appellee was a passenger in a car owned and operated by her husband, defendant, Albert R.
Burnett (“Mr.Burnett”). The accident was solely caused by the.negligence of Mr. Burnett. As
a result of the accident, appellee incurred bodily injuries and medical expenses.

{9 3} Appeliant, Motorists Mutual Insurance Companies (“Motorists”), had issued a policy of
insurance to its named issured, Mr. Burnett, which was in effect at the time of the accident.
Appellee and Mr. Burnett resided together in Williamsfield, Ohio, and, thus, appellee was a
“family member” of Mr. Burnett and resident of his household, as those terms are defined in
the subject insurance policy. Additionally, the vehicle being operated by Mr. Burnett at the
time of the accident was owned by him and listed as an insured vehicle under the policy.

{4 4} Subsequent to the accident, Motorists denied liability insurance to Mr. Burnett for those
claims asserted by appellee, which stemmed from the accident, due to the family member ex-
clusion contained in the policy. Motorists also denied the claim of appellee for uninsured mo-
torists benefits for damages arising out of the accident dus to the intra-family exclusion:con-
tained in the policy.

{95} On March 1, 2001, appellee filed a complaint against Motorists and Mr. Burnett seeking
a declaration as to coverages available under the insurance policy issued by Motorists to Mr.
Burnett. In response, Mr. Burnett filed a cross-claim against Motorists. Motorists then filed a
counterclaim against appellee and a cross-claim against Mr. Burnett. L

{7 6} Subsequently, appellee and Motorists each filed motions for'sumrhary judgment. On Ju-
ly 14, 2003, the trial court held that “Revised Code 3937.18(I(1) and Revised Code
3937.18(K)(2) are ambiguous and irreconcilable thus rendering any insurance policy provi-

sions based on Revised Code 3937.18(K)(2) unenforceable.” -

{9 7 }Motorists timely filed a notice of appeal and has now set forth the following assignments
of error:
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{9 83%[1.] The trial court erred in holding that former Ohio Revised Code 3937.18(K)(2) is
unenforceable and that the intra-family exclusion in Motorists' uninsured motorists coverage
form is likewise unenforceable.

{9 93 “[2.] The trial court erred in failing to determine that Ohio Revised Code 3937.18(I)(3)
precludes the plaintiff's uninsured motorists claim.

{§ 10} “[3.] The trial court erred in overruling the motion for summary judgment filed by Mo-
torists.

*2 [ 11} “[4.] The trial court erred in ruling that the issue of damages is to be determined at a
separate hearing, and not a jury trial.”

{9 12} In the first assignment of error, Motorists contends that the trial court erred in holding
that former R.C. 3937.18(K.)(2), and the intra-family exclusion in 1ts uninsured motorists cov-
erage form, are both unenforceable.

{§ 13} To begin with, it is undlsputed that R.C. 3937.18, as amended by H.B. 261 on Septem-

ber 3, 1997, was the statutory law in effect at the time- of the accident and, therefore, controls

the rights and duties of the parties to the insurance contract in this case. This was the conclu-

sion of the trial court and ne1ther party takes issue with that pOI'thIl of the trial courts de-
cision.

{9 14}R.C. 3937.18(K)(2) provided as follows:

{9 15}“As used in this section, ‘uninsured motor vehicle’ and “underinsured motor vehicle’ do -

not inciude any of the following motor vehicles:
{516} <% * = |

{9 17} “(2) A motor vehicle owned by, furnished to, or available for the regular use of a
named insured, a spouse, or a resident relative of the named insured* * *.” '

{9 18} The foregoing provision is commonly referred to as a household exclusion or an intra-
family exclusion. The Supreme Court of Chio had ruled that the prior version of R.C. 3937.18
was unenforceable. State Farm Automobile Ins. Co. v. Alexander (1992), 62 Ohio St.3d 397,
583 N.E.2d 309. Subsequently, however, the legislature enacted H.B. 261 which authorized
the use of the intra-family exclusion by adding section (K)(Z) Thus, the Alexander decision
was no longer controlling.

{9 19} It is clear that until recently, there was a division in Ohio among various appellate dis-
tricts as to whether intra-family exclusions were permissible. The trial court in this case chose
to follow the line of authority which held that R.C. 3937.18(K)(2) was unenforceable because
it confljcted with R.C. 3937.18(J)(1) which provided in relevant part:

{9 20}“The coverage offered under * * * [uninsured and underinsured motorist coverage] may
include terms and conditions that preclude coverage for bodily injury or death suffered by an
insured under any of the following circumstances: (1) While the insured is operating or oc-
cupying a motor vehicle owned by, furnished to, or available for the regular use of a named
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insured, a spouse, or a resident relative of a named insured, if the motor vehicle is not spe-
cifically identified in the policy under which a claim is made, or is not a newly acquired or re-
placement motor vehicle covered under the terms of the policy under which the uninsured and
underinsured motorist coverages are provided * * *.”

{9 21} The trial court reasoned that R.C. 3937.18(J)(1) excludes from coverage only those
vehicles that the claimant owns, but which are not covered under the policy. “If the vehicle is
listed in the uninsured motorist coverage, the exclusion cannot apply by 'its own terms. That
is, the claimant has provided uninsured motorist coverage for that vehicle. The claimant in
that situation is not attempting to stack coverage. * ¥ * The claimant is simply attempting to
claim coverage for which he had paid a premium. This court reads Revised Code (J)(l) to
mean that you have no coverage for a vehicle you own unless it is listed in the policy.”

%3 {9 22} The trial court then interpreted R.C. 3937.18(K)(2) to mean that one's vehicle can
never be an uninsured vehicle even if it is listed in the policy and a premiom is paid for that

vehicle. Thus, the trial court concluded that since section (K)(2) precludes uninsured motorist.

coverage where the claimant, a spouse, or resident family member owns the vehicle, the prom-
ise set forth is section (1) for coverage of a listed vehicle is illusory in nature

{123} In reachmg its decision, the trial court relied heavily on Morris v. United Ohio Ins.
Co., 4th Dist. No. 02CA2653, 2003-Ohio-1708, and cases that followed the Morris line of

reasoning.

{9 24} However, subsequent to the trial court's decision in this case, the Supreme Court of
Ohio overturned Morris and all other cases that used that line of reasoning. Kyle v. Buckeye
Union Ins. Co., 103 Ohio St.3d 170, 814 N.E.2d 1195, 2004-Ohio-4885;Morris v. United Ohio
Ins. Co., 103 Ohio St.3d 462, 816 N.E.2d 1060, 2004-Ohioc 5706. _

{4 25} In a case on point with the present-case, the Supreme Court of Ohio in Kyle held that
R.C. 3637, IS(J)(I) and (K)(2) were not conflicting but, instead, were complementary. The
court stated: .

{1{ 26} “Paragraph (J) addressed certain circumsiances in which a policy could exclude UM/
UIM coverage for an insured. Paragraph (K) excluded certain torifeasors’ vehicles from being
considered uninsured or underinsured. Because these paragraphs address different topics, they
do not conflict.”Id. at § 21,814 N.E.2d 1195, (Emphasis sic.)

{9 27} Based upon the Kyle decision, it is clear that appellee is preciuded from coverage un-
der the uninsured provisions of the policy issued by Motorists to Mr. Burnctt Hence, the trial
court's decision most be reversed.

{] 28} Motorists' first assignment of error is sustained,

{9 29} In the second assignment of error, Motorists submits that the trial court erred by failing
to determine that R.C. 3937.18(0)(3) precludes appellee’s uninsured motorist claims.

{930} Based upon the conclusion reached in Motorists' first assignment of error, its second,
third and fourth assignments of error are moot and will not be addressed by this court.
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{931} Accordmgly, the decmmn of the trial court is hereby reversed and Judgment entered in
favor of appellant on the Kyle issue. Namely, appellee is precluded from coverage under the
uninsured provisions of the policy issued by Motorists. However, as to any other issues raised
by appeliee in the trial court which were not previously addressed, such as the constitutional-
ity of the intra-family exclusions under either the 11ab111ty or uninsured motorists provisions,
this case is remanded to the trial court so that these issues can be properly addressed.

'WILLIAM M. ONEILL 1. COLLEEN MARY O'TOOLE, J., concur.
Ohio App. 11 Dist:,2005. o

Burnett v. Motorists Mut. Ins. Cos.
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Green v. Westfield Natl. Ins. Co.
Ohio App. 9 Dist.,2006.

CHECK OHIO SUPREME COURT RULES FOR REPORTING OF OPINIONS AND
WEIGHT OF LEGAL AUTHORITY. S '
: Court of Appeals of Ohio,Ninth Digtrict, Medina County.
' Janice GREEN, Appellant
S
WESTFIELD INSURANCE COMPANY, Appellee.
No. 06CA0025-M.,

Decided Sept. 29, 2006.

Appeal from Judgrient Entered in the Court of Common Pleas, County of Medina, Ohio, Case
No. 05¢iv1135. - I :

-Scott P. Wood, Attorney at Law, Lancaster, OH, for appellant.
Mark F. Fischer and Cari Fusco Evans, Attormeys at Law, Canton, OH, for appellee.

*1 This cause was heard upon the record in the trial court. Each error assigned has been re-
viewed and the following disposition is made: ' :
WHITMORE, Presiding Judge. _
{9 1} Plaintiff-Appellant Janice Green has appealed the judgment of the Medina County Court

of Common Pleas which granted summary judgment in favor of Defendant-Appellee West- -

field National Insurance Company. This Court affirms.
I

{4 2} The present action stems from a motor vehicle accident in 2003, in which Plaintiff- Ap-
pellant Janice Green sustained severe injuries when the car in which she was riding as a pas-
senger, and which was f)perated‘ by her husband, Chester Green, was struck by a vehiele driv-
en by Byron White,” " " At the time of the accident, Appellant and her husband were covered
under an automobile policy (the “Westfield policy™) issued by Defendant-Appellee Westfield
National Insurance Company (“Westfield”) which provided $1,000,000 in liability coverage
and $1,000,000 in uninsured/underinsured motorist coverage (“UM/UIM™). It is undisputed
that the vehicle the Greens were operating at the time of the accident was an identified vehicle
under the Westfield policy. Because the liability portion of the Westfield policy specifically
excluded coverage for bodily injury to family members, Appellant made a claim for her dam-
ages under the UI/UIM portion of the Westfield policy. Westfield rejected Appellant's claim
and denied coverage. '

FN1. Mr. Green made a left hand turn into oﬂcorﬁing traffic.

{4 3} On January 18, 2005, Appéllant filed a claim in the Fairfield County Court of Common
Pleas, alleging breach of contract, bad faith, and class action certification. Appellant filed an
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amended complaint on. January 21, 2005. On February 23, 2005, Westfield filed its answer
and counterclaim seeking declaratory judgment. On August 17, 2005, and upon Westfield's
motion, the trial court transferred the matter to Medina County.

{9 4} Appellant filed a motion for partial summary judgment as to liability on her breach of
contract claim on November 16, 2005. On December 30, 2005, Westfield filed a cross-motion
for summary judgment as to all of Appellant's claims and its own claim for declaratory judg-
mert. On March 23, 2006, the trial court granted Westfield's motion for summary judgment
and entered judgment for Westfield on all of Appellant's claims.

{95} Appellant has timely appealed, asserting one assignment of error.
| il

Asmgnment of Error

“THE TRIAL COURT ERRED IN GRANTING SUMMARY JUDGMENT TO DEFEND-
ANT-APPELLEE AND IN DENYING SUMMARY JUDGMENT TO PLAINTIFF-APPEL-
' LANT ON HER CLATM FOR BREACH OF CONTRACT.”

{9 6} In her sole assignment of error, Appellant has argued the trial court improperly granted
summary judgment to Westfield. Specifically, Appellant has argued that R.C. 3937.18(T)(1)
precludes an insurer from denying UM/UIM coverage for an automobile that is specifically
identified in the policy and for which the insured has been charged a premium. We disagree.

*2 {{ 7} An appellate court reviews an award of summary judgment de novo.Grafton v. Ohio
Edison Co, (1996), 77 Ohic St .3d 102, 105.This Couirt applies the same standard as the trial
court, viewing the facts of the case in the light most favorable to the non-moving party and
resolving any doubt in favor of the nonmoving party. Vieck v. Stowe-Woodward Co. (1983),
13 Ohio App.3d 7, 12.“We review the same evidentiary materials that were properly before
the trial court at the time it ruled on the summary judgment motion.”4m. Energy Servs., Inc. v.
Lekan (1992), 75 Ohio App.3d 205, 208.Pursuant to Civ.R. 56(C), summary judgment is prop-
er if:

“(1) No genuine issue as to any material fact remains to be litigated;

(2) the moving party is entitled to judgment as a matter of law; and

(3) it appears from the evidence that reasonable minds can come to but one conclusion, and
viewing such evidence most strongly in favor of the party against whom the motion for sum-
mary judgment is made, that conclusion is adverse to that party.”Temple v. Wean United, Inc.
(1977), 50 Ohio St.2d 317, 327.

{9 8} The party seeking summary judgment bears the initial burden of informing the trial
court of the basis for the motion and identifying portions of the record that demonstrate an ab-
sence of a genuine issue of material fact as to some essential element of the non-moving
party's claim. Dresher v. Burt (1996}, 75 Ohio St.3d 280, 292.To support the motion, such
evidence must be present in the record and of the type listed in Civ.R. 56{C).Id. at 292-293.

{4 9} Once the moving party‘s burden has been satisfied, the non-moving party must meet its

burden as set forth in Civ.R. 56(E).Jd at 293.The non-moving party may not rest upon the
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mere allegations and denials in the plcadings but instead must pbirit to or submit some evid-
entiary material to demonstrate a genuine dispute over the material facts Id See, also, Henkle
v. Henkle (1991), 75 Ohio App.3d 732, 735.

{9 10} Pursuant to Civ.R. 56(C}:

“Summary judgment shall be rendered forthwith if the pleadings, depositions, answers to in-
terrogatories, writien admissions, affidavits, transcripts of evidence, and written stipulations
of fact, if any, timely filed in the action; show that there is no genuine issue as fo any material
fact and that the moving party is entitled to judgment as a matter of law.”

{9 11} It is uncontested that Appellant's vehicle was an uninsured motor vehicle to the extent
that Westfield had denied coverage based on an intra-family exclusion on liability coverage.
"However, the Westfield policy also precluded any vehicle “[o]wned by or furnished or avail-
able for the regular use of you or a family member[ 17 from being considered an uninsured
‘motor vehicle. Therefore, under the Westfield policy, the vehicle that was involved in the
crash did not qualify as an uninsured vehicle because it was owned by Appellant's husband.
Accordmgly, under this exclusion, Appellant was not entitled to UM/UIM motorist coverage.
It is the validity of this exclusion Wh]Ch Appeliant has challenged.

*3 {912} Appellant argued below that the critical factor in the matter was the applicability of
R.C. 3937.18. R.C. 3937.18 has been amended several times in recent history. It is well estab-
lished that * ‘for the purpose of determining the scope of coverage of an underinsured motor-
ist claim, the statutory law in effect at the time of entering into a contract for automobile liab-
ility insurance controls the rights and duties of the contracting parties.” * Likens v. Westheld
Ins. Co., 9th Dist. No. 22408, 2005-Ohio-3948, at ¥ 12, quoting Ross v. Farmers Ins. Group of
Cos.(1 998), 82 Ohio St.3d 281 289.As the automobile insurance policy at issue herein was ef-
fective May 28, 2003, the most recent version of R.C. 3927.18, as amended by Senate Biil 97
and effective October 31, 2001, is applicable. Specifically, Appellant has relied on R.C.
3937.18(1)(1), which provides that: .
“Any policy of insurance that includes uninsured motorist coverage, underinsured motorist
coverage, or both uninsured and underinsured motorist coverages may include terms and con-
ditions that preclude coverage for bodily injury or death suffered by an insured under spe-
cified circumstances, 1nclud1ng but not limited to any of the following circumstances:
“While the insured is operating or occupying a motor vehicle owned by, furnished to, or avail-
able for the regular use of a named insured, a spouse, or a resident relative of a named insured,
if the motor vehicle is not specifically identified in the policy under which a claim is made, or
is not a newly acquired or replacement motor vehicle covered under the terms of the policy
under which the uninsured motorist coverage, underinsured motorist coverage, or both unin-
sured and underinsured motorist coverages are provided[.]”

In its cross motion for summary judgment, Westfield agreed that R.C. 3937.18 was disposit-
ive, but argued that R.C. 3937,18, as amended by Senate Bill 97, eliminated the requirement
of mandatory UM/UIM coverage and granted insurers the latitude to mclude exclusions and
limitations in its contract. .

{9 13} In granting summary judgment to Westfield, the trial court noted that Appellant's argu-
ment was grounded in R.C. 3937.18(I)(1) which allows an exclusion of coverage if the insured
is operating or occupying a motor vehicle owned by, furnished to, or available for the regular
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use of a named insured, a spouse, or a resident relative of a named insured, which is not spe-
cifically identified in the policy. Accordmg to the trial court, Appellant's argument relied upon
a construction of R.C. 3937.18(1)(1) in which the inverse is alse true: that a motor vehicle
owned by, furnished to, or available for the regular use of a named insured, a spouse, or a res-
ident relative of a named insured, cannot be excluded from the definition of an uninsured or
underinsured motor vehicle if it is specifically identified in the UNV/UIM policy.

{9 14} In its decision, the trial court reasoned that the phrase “including to but not limited to”
“employed by the legislature clearly allowed other means of excluding vehicles owned by, fur-
nished to, or available for the regular use of a named insured, spouse, or resident relative. The

trial court concluded that an insurance company is penmtted uuder R.C. 3937.18%0 draft the

very exclusion that Westfield drai’ted in this contract.”

*4 {15} Appellant's argument is identical on appeal. Appellant has contended that the trial
court placed too much emphasis on the “including but not limited to” language contained in
the statute. Appellant has argued that in doing so, the trial court construed the statute to effect-
ively &liminate the legislature's intent “to declare that if a vehicle s specifically identified in
the automobile policy and the insured pays a premium for the coverage, the insurance com-
pany can not avoid its contractual obligations by precludmg coverage elsewhere.”Because we
conclude that the neither the statute's plain meaning nor the legislative intent supports Appel-
. lant's argument, we find that the trial court properly granted summary judgment to Westfield.

[ 16} First, the plain language of R.C. 3937.18(I)(1) supports Westfield's preclusion of
vehicles “[olwned by or furnished or available for the regular use of you or a family member|
17 from its definition of uninsured motor vehicle. R.C, 3937.18(I)(1) specifically allows in-
surers to “include terms and conditions that preclude coverage for bodily injury * * * suffered
by an insured under specified circumstances, including not limited to any of the following cir-
cumstances][.]” (Emphasis added). The language chosen by the legislature necessarily means

that an insurer is allowed to include terms and conditions which preclnde UM/UIM coverage -

Jor circumstances other than those listed in the statute, provided they are specified within the
policy. In the present case, the Westfield policy clearly sets out its terms and conditions:
vehicles owned by or furnished or available for regular use of the insured or a famﬂy me;mbr::r
are not uninsured motor vehicles for purposes of UM/UIM coverage.

917 Addmonally, the plain language of the R.C. 3937, 18(A)(1) does not support Appel-
lant's premise that because UM/UIM coverage may be precluded if a vehicle is not specific-
ally identified, that UM/UIM coverage may not be preciuded if a vehicle is specifically identi-
fied. In order to reach the conclusion which Appellant proposes, this Court must read into the
statute the inverse of that which the statute clzarly states. Appellant has not provided any case
law or statatory authority to support this proposition, and in the absence of such authority, we
- are constrained to adhere to the plain meaning of the statute. [t is clear to this Court that R.C.
3937.18(I) does not provide that UM/UIM coverage is mandatory if a vehicle is speclﬁcally
identified in the policy.

{§ 18 } Second, Appellant's interpretation of the legislative intent underlying R.C. 3937.18 is
not accurate. Appellant has posifed that the legislature intended “to declare that if a vehicle is
specifically identified in the automobile policy and the insured pays a premium for the cover-
age, the insurance company can not avoid its contractual obligations by precluding coverage
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elsewhere.”In essence, Appellant has sought this Court to interpret R.C. 3937.18 to impose
mandatory UM/UIM coverage if a vehicle is identified in the automobile policy. Such an in-
terpretation is in direct conflict with the legislative inient clearly evidenced by Senate Bill 97.
Senate Bill 97, effective October 31, 2001 amended R.C. 3937.18 and states, in relevant part:
*5 “In enacting this act, it is the intent of the General Assem’bly to do all of the following:
ko ok
“(B) Express the pubhc policy of the state to:

“(1) Eliminate any requirement of the mandatory offer of uninsured miotorist coverage, under-
insured motorist coverage, or both uninsured and underinsured motorist coverages;
“(2) Eliminate the possibility of uninsured motorist coverage, underinsured motorist coverage,
or both uninsured and underinsured motorist coverages being implied as a matter of law in
any insurance policy; '
- “(3) Provide statutory authority for the inclusion of exclusionary or limiting provisions in un-
insured motorist coverage, underinsured motorist coverage, or both uninsured and under-
insured motorist coverages[.]” 2001 S 97 at § 3.

{§ 19} Section 3 of Senaté Bill 97 clearly demonstrates that it was the intent of the legislature
to: (1) eliminate the requiremnent of mandatory UM/UIM coverage; (2) eliminate UM/UIM
coverage being implied as a matter of law in any insurance policy; and (3) to provide statutory

authority for including exclusions or other limitations in UM/UIM coverage should it be-

offered by the insuter. This stated intent is consistent with the plain language of the statute as

amended. In fact, numerous sections of R.C. 3937.18, not just (I)(1), allow the insurer to in- -

clude terms and provisions. See R.C. 3937.18(F);(G);(H). Further, we find it illustrative that
Appellant has failed to indicate where in the leglslatwe history for R.C. 3937.18 her position

is supported.

{9 20} This Court concludes that, post Senate Bill 97, insurance companies and their custom-
- ers are free to confract in any manner that they see fit. Insurers are not required by law to offer
UM/UIM coverage. However, if insurers opt to offer UM/UIM coverage, they are free to in-
clude exclusions or limitations on that coverage.

{9 21} Appellant has relied on the Ohio Supreme Court's. 2004 decision in Kyle v. Bickeye
Union Ins. Co., 103 Ohio St.3d 170, 2004-Ohio-4885 to support her contentions. Specifically,
Appf:llant has argued that the Court summarized the legislature's intent in enacting R.C.
3937.18 in the following manner:

“For more than 30 years, this court has made clear that the purpose behind R.C. 3937.18 is to
protect persons from losses that, because of the tortfeasor's lack of liability coverage, would
otherwise go uncompensated. ”Id at J 27, (Sweeney, J., dlssentmg) citing dbate v. Pioneer

Mut, Cas. Co. (1970); 22 Ohio St.2d 161, 165,

However, we find Kyle to be inapposite to the matter before us. In Kyle, the Court was asked
to decide “whether former R.C. 3937.18(J)(1) and (K)(2), effective September 3, 1997,
through October 31, 2001, and September 21, 2000, respectively, are in conflict and, if so,
whether they can be reconciled.”]d. at § 7. Essentially, the Court was asked to interpret the
former version of R.C. 3937.18, as'amended by House Bill 261, and enacted in 1997. Notably,
-the text quoted above which Appellant has chosen to rely upon was offered in dissent by
Justice Sweeney and not in the majority opinion.
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*6 {9 22} We agree with the reasoning of Smyder v. Am. Family Ins. Co., 10th Dist. No.
05AP-116, 2005-Ohio-6751, in which the Tenth District noted that:

“The multiple changes to R.C. 3937.18 effected by S.B. 97 and S .B. 267 reveal a clear legis-
lative intent to disengage from earljer attempts to dictate that UM coverage be offered or
provided, and to dictate which limitations on coverage will or will not be enforceable. For in-

stance, the legislature completely eliminated the requirement that UM coverage be offered

with each automobile liability policy. Moreover, the General Assembly added the following
language, which had never before been a part of that statute:

“Any policy of insurance that includes uninsured motorist coverage, underinsured motorist
coverage, or both uninsured and underinsured motorist coverages may include terms and con-
ditions that preclude coverage for bodily injury or death suffered by an insured under spe-
cified circumstances, including but not limited to any- of the following circumstances[.]”
(Emphams added) Id. atq 21, quoting R.C. 3937.18(). :

“We also agree with the Tenth District that when the legislature amended R.C. 3937.18 via
Senate Bill 97, “it expressly left to the contracting parties to agree upon any ‘terms and condi-
tions that preclude coverage for bodily injury or death suffered by an insured under specified
circumstances.” “ Id, at § 22, quoting R.C. 3937.18(L).

{9 237°This Court concludes that Appellant's contention that the “General Assembly, through
R.C. 3937.18(D(1), * * * made it clear that if an automobile insurance company and its in-
sured agree to provide UM/UIM coverage to a vehicle specifically identified in the policy, for
which the automobile insurance company benefits through charging premiums, that the cover-
age can not be otherwise excluded[ 17 is wholly unsupported by the plain language of R.C.
3937.18/(1)(1), by the legislative intent evidenced by Senate Bill 97, and by the case law as
cited by Appellant.

{9 24} Based on the foregoing, we find that Westfield established that no genuine issue as to '

any material fact remained to be litigated and that they were entitled to judgment as a matter
of law, See Civ.R. 56(C). Accordingly, the trial court did not err when it granted summary
judgment in favor of Westfield.

| {9 25} Appellant's sole assignment of error lacks merit.
1

{1 26} Appellant's sole assignment of error is overraled. The judgment of the Medina County
Court of Common Pleas is affirmed.

Judgment affirmed.

The Court finds that there were reasonable grounds for this appeal. :

We order that a special mandate issue out of this Court, directing the Court of Common Pleas,
County of Medina, State of Ohio, to carry this judgment into execution. A certified copy of
this journal entry shall constitute the mandate, pursuant to App.R. 27.

Immediately upon the filing hereof, this document shall constitute the journal entry of judg-
ment, and it shall be file stamped by the Clerk of the Court of Appeals at which time the peri-
od for review shall begin to run. App.R. 22(E). The Clerk of the Court of Appeals is instructed
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to mail a notice of entry of this Judgment to the part1es and to make a notation of the mailing - -

in the docket, pursuant to App.R. 30.

*7 Costs taxed to Appellant.

- BOYLE, I, concurs.

. CARR, L. dlssents saying. .

{5273 1 respectfully dissent. Although it appears from the legislative history that the legis-
. lature intended to give great leeway to the contracting parties to agree upon terms and condi-
tions that preclude coverage for bodily injury or death suffered by an insured, it is difficult to
" get around the plain wording of R.C. 3937.18(I).R.C. 3937.18(]) limits its provisions to a
“motor vehicle [that] is not Speclﬁcally identified in the policy under which a claim is made

”

Al 28} Perhaps the answer lies with more guidance from the legislature or the Ohio Supreme

. Court where this issue is currently being reviewed.

Ohio App. 9 Dist.,,2006,

- Green v. Westﬁeld Natl. Ins. Co.

Slip Copy, 2006 WL 2788192 (Ohm App. 9 Dist.), 2006 ~Ohio- 5057
END OF DOCUMENT
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Howard v. Howard
- Ohio App. 4 Dist,,2007.

CHECK OHIO SUPREME COURT RULES FOR: REPORTING OF OPINIONS AND
WEIGHT OF LEGAL AUTHORITY. '
Court of Appeals of Ohio, Fourth District, Pike County.
Opal F. HOWARD, Plaintiff-Appellant,
‘ V.
Ruben HOWARD, et al., Defendants- Appellees.
" No. 06CA755.

~ Decided May 31, 2007.
Civil Appeal from Common Pleas Court.

" Matthew J. Carty and Peter D. Traska, Mayfield Heights, OH, for appellant.

James H. Ledman and James M. Roper, Columbus, OH, for appellee.

ABELE, J.

*1 {1} This is an appeal from a Pike County Common Pleas Court summary _;udgrnent in fa-
vor of Westﬁeld Insurance Company, defendant below and appellee herein.

{9 2) Opal F. Howard, plaintiff below and appellant herein, raises the following assignments

of error for review:
FIRST ASSIGNMENT OF ERROR:

“THE TRIAL COURT ERRED BY FAILING TO ACCOUNT FOR THE FACT THAT THE

GENERAL ASSEMBLY SPECIFICALLY DELETED THE FORMER ALLOWANCE AT
3937.18(K)(1-2) OF ‘INTRA-FAMILY® UM/UIM EXCLUSIONS.”

SECOND ASSIGNMENT OF ERROR:

“THE TRIAL COURT FAILED TO ACCOUNT FOR THE SUPREME COURT'S DISTINC-
TION BETWEEN A POLICY ‘DEFINITION’ AND A PCLICY ‘EXCLUSION.”

THIRD ASSIGNMENT OF ERROR: . |

' “THE TRIAL COURT ERRED BY ENFORCING THE INTRA-FAMILY EXCLUSIONS IN
THE APPELLANTS' POLICY NOTWITHSTANDING THE FACT THAT THE APPELLEE
HAS NOT MADE THE EXCLUSIONS CONSPICUOUS AND EASY TO UNDERSTAND.”

{9 3} On April 17, 2004, appellant suffered injuries in an automobile while a passenger in a
vehicle that her husband drove. Appeliant filed a complaint against her husband and appellee.
She alleged negligence against her husband and sought uninsured/underinsured motorist
(UM/UIM) coverage under appellee's policy, which listed appellant's husband as the named
insured. Appellee answered and filed a counterclaim seeking a declaration that appellant is not
entifled to UM/UIM coverage.

{9 4} On July 20, 2006, appellee requested sun;lmary judgment. It asserted that appellant is
not entitfled to UM/UIM coverage because she 1s only entitled to recover damages from the
owner or operator of an uninsured moter vehicle and the policy excludes from the definition
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of uninsured motor vehicle “any vehicle * * ¥ owned by * * * you.” Appellee c1a1rned that be-
~ cause appellant's husband owns the vehicle, the vehicle is not “uninsured” as defined in the
policy and appellant thus is not entitled to coverage.

{‘{[ 5} Appellant argued that R.C. 3937.18 no longer permits insurers from prohibiting the

“Intrafamity’™ stackmg provision that appellee sought to enforce. Appellant contended that be-
cause the current version of R.C. 3937.18 does not contain a provision similar to former R.C.
3937.18(K)(2), the Ohio General Assembly did not intend to restrict intrafamily stacking. '

{9 6} Appellee countered that the legislature did not intend R.C. 3937.18, as enacted by S.B.

97, to contain an exhaustive list of restrictions, exclusions, etc., that insurers could inclnde in
the policy. Instead, insurers may include various other restrictions in their automobile liability
policies as the “including but not limited to” language used in R. C 3937.18(1) evinces. Ap-
" pellee argued:

“For nearly a decade, the General Assembly sought to reign in the effect of a series of Ohio
Supreme Court decisions which had found UM/UIM coverage in circumstances obviously
never intended by insurers. Those decisions all stemmed from a common fact. R.C. 3937.18
required insurers writing business in Ohio to offer UM/UIM coverage and contained numer-
ous provisions stating what terms could and could not be included in UM/UIM coverage. Fi-

nally, the General Assembly had had enough. In 2001, the General Assembly removed the

mandatory offer requirement and, in the clearest of terms, stated that insurers are free to in-
clude in their policies ‘terms and conditions that preclude coverage for bodily injury or death
-under specified circumstances, including but not limited to the following circumstances.’R.C.
3937.18(0). The list of ‘circumstances' contained in subdivisions (1}(1)-(5), which was an ex-
clusive list under S.B. 267 and its predecessor, H.B. 261, is no longer exclusive. Insurers may
preclude coverage in other circumstances as well. Westfield has done that via its policy's
definition of ‘uninsured motor vehicle’ which excepts from that definition any vehicle owned
by its named insureds or their family members.”

2 {47} Appellee further contended that 5.B. 97 does not require specific statutory authorlza-
tion to permit insurers to preclude coverage. Appellee argued “A counterpart of former R.C.
3937.18(K)(2) is neither necessary nor approprlate in view of the fact that offering of UM/
UIM coverage .is no 1011ger mandatory and in view of the fact that the statute now contains a
general authorization, for insurers to preciude coverage in specified circumstances.”

{9 8} The trial court granted appellee summary judgment and denied appellant's " cross-
summary judgment motion, The court concluded “that the unambiguous language of the insur-
ance contract that is a subject of this action excludes from the definition of ‘uninsured motor
vehicle’ any vehicle ‘[o]Jwned by or furnished or available for the regular use of you or any
family member,” “ The court thus determined that appellant was not entitled to UM/UIM cov-
erage under appellee's policy. This appeal followed.

{9 9} Because appellant's three assignments of error challenge the propriety of the tr1al court's
summary judgment decision, we address them togethe:r

A
SUMMARY JUDGMENT STANDARD
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{9 10} Appellate courts review trial court summary judgment decisions de novo. Grafion v.
Ohio Edison Co. (1996), 77 Ohio St.3d 102, 105, 671 N.E.2d 241 Accordingly, appellate
courts must independently review the record to determine if summary judgment is appropriate.
In other words, appellate courts need not defer to trial court summary judgment decisions. See
Brown v. Scioto Cty. Bd. of Commrs. (1993), 87 Ohio App.3d 704, 711, 622 N.E.2d
1153;Morehead v. Conley (1991), 75 Ohio App.3d 409, 411-412, 599 N.E. 24 786 Thus, to de-
termine whether a trial court properly awarded summary judgment, an appellate conrt must re-
view the Civ.R. 56 sum_mary Judgment standard as well as the applicable law. Cw R. 56(C)
provides:

Summary judgment shall be rendered forthwith if the pleadings, deposmons answers to 1nter-
rogatories, writien admissions, affidavits, transcripts of evidence in the pending case, and
written stipulations of fact, if any, timely filed in the action, show that there is no genuine is-
sue as to any material fact and that the moving party is entitled to judgment as a matter of law.
No evidence or stipulation may be considered except as stated in this rule. A summary judg-
ment shall not be rendered unless it appears from the evidence or stipulation, and only from
the evidence or stipulation, that reasonable minds can come to but one conclusion and that
conclusion is adverse to the party against whom the motion for summary judgment is made,
* that party being entitled to have the evidence or stipulation construed most strongly in the

party's favor.

Thus, trial courts may not award summary judgment unless the evidence demonstrates that (1)
no genuine issue as to any material fact remains to be litigated, (2) the moving party is entitled
to judgment as a matter of law, and (3) it appears from the evidence that reasonable minds can
come to but one conclusion, and after viewing the evidence most strongly in favor of the non-
moving party that conclusion is adverse to the party against whom the motion for summary
judgment is made. See, e.g., Vahila v. Hall (1997) 77 Ohio 5t.3d 421, 429-430, 674 N.E.2d
1164.

B
INTERPRETATION OF STATUTES

*3 {9 11} The case at bar requiires us to interpret R.C. 393718 by deciding whether it permits
the provision appellee seeks to enforce. Regarding the interpretation of statutes, the Ohio Su-
preme Court recently stated: _

“The primary goal of statutory construction is to ascertain and give effect to the legislature's
.intent in enacting the statute. Brooks v. Ohio State Univ. (1996), 111 Ohio App.3d 342, 349,
676 N.E.2d 162.The court must first look to the plain language of the statute itself to determ-
ine the legislative intent. State ex rel. Burrows v. Indus. Comm. (1997), 78 Ohio St.3d 78, 81,
676 N.E .2d 519, We apply a statute as it is written when its meaning is unambignous and def-
inite. Portage Cty. Bd. of Commrs. v. Akron, 109 Ohio St.3d 106, 2006-Ohio-954, 846 N.E.2d
478, § 52, citing State ex rel. Savarese v. Buckeye Local School Dist. Bd. of Edn.{1996), 74
Ohio St.3d 543, 545, 660 N.E.2d 463.An unambiguous statute must be applied in a manner
consistent with the plain meaning of the statutory language. State ex rel. Burrows, 78 Ohio
St.3d at 81, 676 N.E.2d 519.”

State v. Lowe, 112 Ohio St.3d 507, 2007-Ohio-606, 861 N.E.2d 512, at 4 9.

!
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{9 12} Courts must give effect to the words used in a statute and must not delete words used
or insert words not used. Erb v. Erb (2001), 91 Ohio St.3d 503, 507, 747 N.E.2d 230, citing
Cleveland Elec. Illuminating Co. v. Cleveland (1988), 37 Ohio St.3d 50, 524 N.E.2d 441,
paragraph three of the syliabus. If the meaning of a statute 1s unambiguous and definite, it
must be applied as written and no further interpretation is necessary. State ex rel. Savarese v.
Buckeye Local School Dist. Bd. of Edn. (1996}, 74 Ohio St.3d 543, 545, 660 N.E.2d
463 Additionally, we note that “[flor the purpose of determining the scope of coverage of an
- [uninsured or] underinsured motorist claim, the statutory law in effect at the time of entering
into a contract for automobile liability insurance controls the rights and duties of the contract-
ing parties.”Ross v. Farmers Ins. Group of Cos.(1998), 82 Ohio St.3d 281, 695 N.E.2d 732,
syllabus. The parties do not dispute that the S.B. 97 version of R.C. 3937.18 applies in the
case sub judice.
C
INTERPRETATION OF INSURANCE CONTRACTS

{913} We also must interpret appellee's policy to datermme whether it specifies the exclusion
appellee seeks to enforce in the case at bar.

{9 14} An insurance policy is a contract. Westfield Ins. Co. v. Galatis, 100 Ohio 5t.3d 216,
2003-0Ohio-5849, 797 N.E.2d 1256, at 1 9. A court interpreting a contract should give effect to
the contracting-parties' intent./d. at § 11.In doing so, courts must examine the insurance con-
fract as a whole and presume that the language used in the policy reflects the parties' intent.
Id., citing Kelly v. Med. Life Ins. Co. (1987), 31 Ohio St.3d 130, 509 N.E.2d 411, paragraph
one of the syllabus, “We look to the plain and ordinary meaning of the language used in the
_policy unless another meaning is clearly apparent from the contents of the policy.”Jd., citing
Alexander v. Buckeye Pipe Line Co. (1978), 53 Ohio St.2d 241, 374 N.E.2d 146, paragraph
two of the syllabus. ““ [W]ords and phrases used in an insurance policy must be given their
natural and commonly accepted meaning.”Gomolka v. State Auto. Mut. Ins. Co. (1982), 70
Ohio St.2d 166, 167-168, 436 N.E.2d 1347. When the words used are clear, courts “may Jook
no further than the writing itseif to find the intent of the parties.”/d.

D
R.C.3937.18

*4 {9 15} In her first assignment of error, appellant asserts that the trial court failed to con-
sider the legislative intent in not re-enacting a provision similar to former R.C. 3937.18(K)(2).
She contends that the legislature's decision not to include in the Ohio Revised Code a similar
provision reflects its intent to prohibit such restrictions. We disagree. '

{ 16} Former R.C. 3937.18(K), as enacted by I1.B. 261, provided: .
‘As used in this section, “uninsured motor vehicle” and undermsured motor vehlcle do not

include any of the following motor vehicles:

(1) A motor vehicle that has applicable liability coverage in the policy under which the unin-
sured and underinsured motorist coverages are provided,;

(2) A motor vehicle owned by, furnished to, or available for the regular use of a named in-

© 2007 Thomson/West, No Claim to Orig. U.S. Govt. Works.

30




Slip Copy Page 5
Slip Copy, 2007 WL 2206889 (Ohio App. 4 Dist.), 2007 -Ohio- 3940
(Cite as: Slip Copy)

sured, a spouse, or a resident relative of a named insured.

R.C. 3937.18(K)(2) was commonly referred to as the household or intra-family exclusion.

See, e.g., Burnett v. Motorists Mut. Ins. Cos, Trumbuill - App. Ne.2003-T-0101,
2005-Ohio-4333. The legislature enacted this provision in response to the Ohio Supreme
Court's decision in State Farm Automobile Ins. Co. v. Alexander (1992), 62 Ohio St.3d 397,
583 N.E.2d 309.In Alexander, the court held that the household exclusion was invalid be-
cause, by elimmatmg coverage for'torts that occur in the insured's vehicle, the exclusion re-
stricted coverage in a manner contrary to the intent of former R.C. 3937.18, which was to en-
sure that insured motorists who were injured by negligent, uninsured motorists were not left
without compensation simply because the tortfeasor lacked liability coverage. /d. at 400.The
court stated: “An automobile insurance policy may not eliminate or reduce uninsured or un-
derinsured motorist coverage, required by R.C. 3937.18, to persons injured in a motor vehicle
accident, where the claim or claims of such persons arise from causes of action that are recog-
nized by Ohio tort law.”Id. at syllabus; see, also, Fazio v. Hamilion Mut. Ins. Co., 106 Ohio
St.3d 327, 2005-Ohio-5126, 835 N.E.2d 20 (discussing Alexander).

{4 17} In September of 2000, the legislature removed subdivision (K)(2) when it amended

R.C. 3937.18 upon the enactment of S.B. 267. This version of the statuie removed the house-

-~ hold/intra-family exclusion from the definition of “uninsured motor vehicle” or “underinsured
motor vehicle” as used in R.C. 3937.18(K). :

{4 18} The pext amendment to R.C. 3937.18 eliminated the requirement of the mandatory of-
fering of UM/UIM coverage. See S.B. 97. The current version of the statute does not contain a
provision similar to former R.C. 3937.18(K)(2). However, R.C. 3937.18(I) contains a non-
exhaustive list of terms and conditions that insurers may include in their policies to preclude
coverage for bodily injury or death that an insured suffers:

(1) Any policy of insurance that includes uninsured motorist coverage, underinsured motorist
coverage, or both uninsured and underinsured motorist coverages may include terms and con-
ditions that preclude coverage for bodily injury or death suffered by an insured under spe-
cified circumstances, including but not limited to any of the following circumstances:

*5 (1) While the insured is operating or occupying a motor vehicle owned by, furnished to, or
available for the regular use of a named insured, a spouse, or a resident relative of a named in-
sured, if the motor vehicle is not specifically identified in the policy under which a claim is
made, or is not a newly acquired or replacement motor vehicle covered under the terms of the
policy under which the uninsured motorist coverage, underinsured motorist coverage, or both
uninsured and underinsured motorist coverages are provided,

(2) While the insured is operating or occupying a motor vehicle without a reasonable belief
that the. insured is entitled to do so, provided that under no circumstances will an insured
whose license has been suspended, revoked, or never issued, be held to have a reasonable be-
lief that the insured is entitled to operate a motor vehicle;

(3) When the bodily injury or death is caused by a motor vehicle operated by any person who
is specifically excluded from coverage for bodily injury liability in the policy under which the
uninsured rhotorist coverage, underinsured motorist coverage, or both uninsured-and under-
insured motorist coverages are provided;

(4) While any employee, officer, director, partner, trustee, member, executor, administrator, or
beneficiary of the named insured, or any relative of any such person, is operating or occupy-
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-ing a motor vehicle, unless the employee, officer, director, partner, trustee, member, executor,
administrator, beneficiary, or relative is operating or occupying a motor vehicle for which un-
insured motorist coverage, underinsured motorist coverage, or both uninsured and under-
insured motorist coverages are provided in the pohcy,

(5) When the person actually suffering the bodily mjury, mckness disease, or death is not an
insured under the policy.

(Emphasis added.)

{9 19} Contrary to appellant's arguments, the statute's plaln language, with its use of the
phrase “including but not limited to,” indicates that the list of “terms and conditions™ that may
preclude coverage is not exhaustive. Rather, the list of circumstances and examples in the stat-
utes are not the only types of “terms and conditions” that are permissible. Kelly v. Auto-
Owners Ins. Co., Hamilton App. No. C-050450, 2006-Ohio-3599, appeal not allowed, 112
Ohio St.3d 1406, 2006-Ohio-6447, 858 N.E.2d 817 (stating that “thc exclusions in the statute
serve only as examples; a UM policy may include any terms and conditions precluding cover-
age, as long as these circumstances are specified in the policy™). As one court explained:

“['W1] hile the General Assembly removed from the statute preconditions or preclusions to cov-
erage, * * * it expressly left to the contracting parties to agree upon any ‘terms and conditions
that preclude coverage for bodily injury or death suffered by an insured under specified cir-
cumstances.”The fact that the legislature removed its own ‘terms and conditions that preclude
coverage’ from the statute does not mean that no such terms and conditions are permitted to
be placed in policies with UM coverage. Rather, R.C. 3937.18(]) reveals that the legislature
sought to ‘deregulate’ such policies, leaving to the parties whether any preconditions or exclu-
sions to coverage will govern their relationship.”

*6 Snyder v. Am. Family Ins. Co., Franklin App. No. 05AP-116, 2005-Ohio-6751, at 1
22,appeal allowed, 109 Ohio St.3d 1455 847 N.E.2d 5, 2006-0Ohio-2226.

&l 20} Thus, simply because the statute does not list the exception that appellee seeks to en-
force in the case at bar does not mean that it constitutes an impermissible exception. “[The]
exclusion can be enforced to deny UM coverage because the current UM statute, unlike
former versions of the statute, eliminates the mandatory offering of UM coverage and ex-
pressly allows insurers to include terms and conditions in UM policies that preclude cover-
age.”Kelly, at § 12.“The legislature appears to have swapped an interest in providing com-
pensation for ‘uninsured’ motorists with an interest in providing réasonable rates. Thus, the
UM statute does not prevent an insurance company from eliminating UM coverage when one
spouse becomes legally liable to another for personal injuries.”Id., citing S.B. No. 97, Section
3(A) (“In enacting this act, it is the intent of the General Assembly to do all of the following:

(A) protect and prescrve stable markets and reasonable rates for automobile insurance for

Ohm consumers, * *% 7 -

{9 21} In Green v. Westfield Natl. Ins. Co., Medina App. No. 06CA25-M, 2006-Ohio-5057,
appeal not allowed, 112 Ohio St.3d 1491, 2007-Ohio-724, 862 N.E.2d 118, the court upheld
the validity of an exctusion similar to the one at issue in the case sub judice. In Green, the
policy preciuded UM/UIM coverage for any vehicle “[o]wned by or furnished or available for
the regular use of you or a family member[ 1." The court determined that R.C. 3937.18(I)
plainly supported the insurer's policy provision that precluded UM/UIM coverage for vehicles
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“Iolwned by or furnished or available for the regular use of you or a family member{ ].” The
court stated that the Ohio General Assembly's choice of words in the statute, i.e ., “including
but not limited to,” “necessarily means that an insurer is allowed to include terms and condi-
tions which preclude UM/UIM coverage for circumstances other than those listed in the stat-
ute, provided they are specified within the policy.”d. at § 16. :

{9 22} The Green court additionally I'E:_]Bcted the appellant's argument that becanse UM/UIM
coverage may be precluded if a vehicle is not specifically identified, then UM/UIM coverage
may not be precluded if a vehicle is specifically identified-in the policy. The court noted that
the appellant failed to cite any case law or statutory authonty to support this proposition. The
court also found unavaﬂmg the appellant's argument “that the legislature intended ‘to declare
that if a vehicle is specifically identified in the automobile pohcy and the insured pays a
premium for the coverage, the insurance company can not avoid its contractual obligations by
precluding coverage elsewhere.’Id, at § 18.The court observed that the appellant's argument
essentially requested the court “to interpret R.C. 3937.18 to impose mandatory UM/UIM cov-
erage if a vehicle is identified in the automobile policy.”ld. The court determined that the ap-
pellant's interpretation was “in direct conflict with the legisltative intent clearly evidenced by
Senate Bill 97.”1d. The court noted that S.B. 97 also states:
*7 “In enacting this act, it is the intent of the General Assembly to do all of the following;
* ok :
(B) Express the public policy of the state to:
(1) Eliminate any requirement of the mandatory offer of uninsured motorist coverage, under-
insured motorist coverage, or both uninsured and underinsured motorist coverages;
(2) Eliminate the possibility of uninsured motorist coverage, underinsured motorist coverage,
or both uninsured and underinsured motorist coverages being implied as a matter of law in
any insurance policy; :
- (3) Provide statutory authority for the inclusion of exclusionary or limiting provisions in unin-
sured motorist coverage, underinsured motorist coverage, or both uninsured and underinsured
motorist coverages[.]” '

The Green court then stated:“Section 3 of Senate Bill 97 clearly demonstrates that it was the
intent of the legislature to: (1) eliminate the requirement of mandatory UM/UIM coverage; (2)
~ eliminate UM/UIM coverage being implied as a matter of law in any insurance policy; and (3)
to provide statutory authority for including exclusions or other limitations in UM/UIM cover-
age should it be offered by the insurer. This stated intent is consistent with the plain language

of the statute as amended. In fact, numerous sections of R.C. 3937.18, not just (I){(1), allow the

insurer to include terms and provisions. See R.C. 3937.18(F); (G); (H).”
1d. a1 19. ' .

{4 23} The Green court thus concluded that under current R.C. 3937.18insurance companies
and their customers are free to contract in any manner that they see fit. Insurers are not re-
quired by law to offer UM/UIM coverage. However, if insurers opt to offer UM/UIM cover-
age, they are free to include exclusions or limitations on that coverage.”/d. at § 20.

{4 24} We agree with the Green court's analysis of the issnes. R.C. 3937.18(I) is not an ex-
haustive list of the terms and conditions that insurers may include in their policies. See, also,
Foss v. Cincinnati Ins. Co., Stark App. No.2005CA246, 2006-Ohio-1671;Kelly, supra.Insurers
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-may include other terms and conditions as long as those terms and conditions do not otherwise
wielate R.C. 3937.18. Cf. Moore, supra-Ross supra. ' -

{9 25} Appellant asserts that because current R.C. 3937.18 does not contain a provision simil-
ar to former R.C. 3937.18(K), then the legislature obviously intended to disallow such restric-
tions. We do not agree. As we determined above, R.C. 3937.18(I) does not restrict the type of
exclusions or limitations that insurers may place on UM/UIM coverage, except as otherwise

indicated in R.C. 3937.18. The Ohjo General Assembly could have determined that a provi-

 sion similar to former R.C. 3937.18(K)(2) was unnecessary in light of R.C. 3937.18(T).

{§ 26} We also find appellant's reliance on Shay v. Shay, 164 Ohio App.3d 518,
2005-Ohio-5874, 843 N.E.2d 194, misplaced. In Shay, the court held that a household exclu-
sion was invalid without the statutory authorization that former R.C. 3937 18(K){2) provided.
However, Shay involved the 8.B. 267 version of the statute, which eliminated R.C.
3937.18(K)(2). Furthermore, at the time Shay was decided, insurers were required to offer
UM/UIM coverage that complied with R.C. 3937.18. Currently, insurers need not offer UM/
UIM coverage and R.C. 3937.18(I) authorizes insurers to write terms and conditions in their
policies that preclude UM/UIM coverage.

#8 {§ 27} We further disagree with appellant that R.C. 3937.18 is ambiguous because its pro-
visions conflict with each other, According to appellant, the statote is “selfcontradictory™ be-
cause R.C. 3937.18(])“urports to allow any and every contractual limitation, while the other
sections of the same statute clearly proscribe other common limitations.”Under R.C. 3937.18,
as we have previously recognized, exclusions and restrictions in an UM/UIM policy are valid
as long as not otherwise proscribed in the statute. We see nothing ambiguous about a statute
that sets forth a non-exhaustive list of terms and conditions that insurers may include in their
UM/UIM policies and, at the same time, contains provisions that limit the types of terms and
conditions insurers may include in their policies. The limifing provisions serve to circum-
scribe the apparent limitless terms and conditions that R.C. 3937.18(1) otherwise authorizes.

{9 28} Accordingly, based upon the foregoing reasons, we overrule appellant‘s first assign-
ment of etror.

E
DEFINITION VS. EXCLUSION

{4 29} In ber second assignment of error, appellant asserts that the trial court failed to recog-
nize that R.C. 3937.18(1) regulates “exclusions,” while the provision appellee seeks to enforce
to ‘deny her coverage is a “definition.” She asserts that R.C. 3937.18(I) does not allow insurers
- to limit definitions, but only allows insurers to specify exclusions. We disagree with appellant.

{9 30} Appellant cites Kyle v. Buckeye Union Ins. Co., 103 Ohio 5t.3d 170, 2004-Ohio-4885,
814 N.E2d 1195, to support this argument. In Kyle, the court held that former R.C.
3937.18(N(1) and former R.C. 3937.18(K)(2) do not conflict. “Former R.C. 3937.18(J) ad-
dressed certain circumstances where a policy could exclude uninsured/underinsured motorist
(UM/UIM) coverage for an insured.”/d. at ¥ L. The statute provided:

[UM/UIM coverage] may include terms and conditions that preclude coverage for bodily in-
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jury or death suffered by an insured under any of the following clrcumstances :

(1) While the insured is operating or occupying a motor vehicle owned by, furnished to, or
available for the regular use of a named insured, a spouse, or a resident relative of a ‘named in-
sured, if the motor vehicle is not specifically identified in the policy under which a claim is
made, or is not a newly acquired or replacement motor vehicle covered under the terms of the
policy under which the uninsured and underinsured motorist coverages are provided.

“Former R.C. 3937.18(K) excluded certain tortfeasors' vehicles from being considered unin-
sured or underinsured.”Kyle, at 9 1. The statute provided:As used in this section, “uninsured
motor vehicle' and “underinsured motor vehicle” do not include any of the following motor
vehicles: ' ' '

L B )

(2)-A motor vehicle owned by, furnished to, or available for the regular use of a named in-
sured, a spouse, or a resident relative of a named insured.

*9 The Kyle court determined that the two subdivisions “addressfed] different topics” and did
not conflict. Id. at § 1. The court explained that “[p]aragraphs () and (K} * * * do not regulate
the same thing. Where paragraph (J) states circumstances in which an insured can be denied
UM/UIM protection, paragraph (K) articulates when a tortfeasor will not be considered unin-
sured or underinsured. These provisions may functlon in the alternative or together.”Id. at 9
17.

{1[ 31} The court thus held that “former R.C. 3937.18(1)(1) and (K)(2) are complementary.
Paragraph (J} addressed certain circumstances in which a policy could exclude UM/UIM cov-
erage for an insured. Paragraph (K) excluded certain tortfeasors' vehicles from being con-
sidered uninsured or underinsured. Because these paragraphs address different topics, they do
not conflict.”Id. at 9 21. ,

{7 32} Appellant contends that the Kyle court found that paragraph K addresses definitions,
while paragraph J addresses exclusions. She contends that the Kyle court “found that the dif-
ference between exclusions and definitions concerniftg what is and is not an uninsured motor
vehicle is the key to understanding the interrelation between former section K and former sec-
tion 1.” Appellant then asserts that current R.C. 3937.18(1) is similar to former paragraph J
and regulates exclusions. She claims that it does not govern definitions. We do not agree with
appellant‘s interpretation of Kyle.None of the language in Kyle makes any distinction between
definitions and exclusions. Instead, the Kyle court determined that section (J)(1) contained an
exclusion for when an insured would be denied UM/UIM and that (K)(2) contained an exclu-
sion stating that certain vehicles would not be covered wnder UM/UIM coverage. Thus, we
dlsagree with appellant that to be valid under R.C. 3937.18(I}, the provision must be exclu-
sionary as opposed to definitional. The statute, the case law appellant cites, and the legislative
history do not support appellant’s argument that a distinction exists betWesn definitions and
exclusions. The uncodified law, as the Green court noted, clearly evinces the legislature's in-
tent to allow insurers to limit coverage. Furthermore, R.C. 3937,18(1) does not state that it is a
1ist of “exclusions.” Instead, the statute states that insurers may include “terms and eonditions
that preclude coverage.”The statute does not distinguish whether that “preclusion™ must be in
the form of a “definition” or an “exclusion.” '

{133} Accordingly, we overrule appellant's second assignment of error.
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F
CONSPICUOUS -

{1 34} In her third a551gnment of error, appellant argues that the provision at issue in thc case

at bar is invalid because it is not conspicuous.

{9 35} Ohio courts genemlly uphold exclusions, with the following caveat: “JAln exclusion
must be consplcuous and in terminology easily understood by a customer. A customer must be
- aware of the provision, understand the meaning and voluntarily agree to any restrictions * *
*7Ady v. W. Am. Ins. Co. (1982), 69 Ohio St.2d 593, 599, 433 N.E.2d 547.Additionally, an
insured is charged with knowledge of the contents of an insurance contract. Nickschinski v.

Sentry Ins. Co. (1993), 88 Ohio App.3d 185, 195, 623 N.E.2d 660;Grange Mut. Cas. Co. v.

- Fodor (1984), 21 Ohio App.3d 258, 487 N.E.2d 571,

*10 {9 36} In the case at bar, appeliee's definition of an “uninsured motor vehicle,” which ex-
cluded any vehicle that the insured owned, was clear and conspicuous such that appellant and
her husband ‘should have undersiood its meaning. The policy stated that “uninsured motor
vehicle does not include any vehicle or equipment * * * {o]wned by * * * you.”Nothing about
this language is ambiguouns. Furthermore, the language is not hidden in the policy, but instead,
appears within the pelicy provisions and applicable endorsements. Appellant only had to read
the policy to discover this exclusion for vehicles that she and her husband own.

{5 37} Accordingly, based upon the foregoing reasons, we overrule appellant's third assign-

ment of error and affirm the trial court's judgment.
JUDGMENT AFFIRMED.
JUDGMENT ENTRY

It is ordered that the judgment be affirmed and that appellee recover of appellant costs herein
taxed.

The Court finds there were reasonable grounds Tor this appeal.

It is ordered that a special mandate issue out of this Court directing the Pike County Common
Pleas Court to carry this judgment into execution.

A certified copy of this entry shall constitute that mandate pursuant to Rule 27 of the Rules of
Appellate P1ocedure

McFARLAND, P.J. & KLINE, J.: Concur in Judgment & Opinion.
~ Ohio App. 4 Dist.,2007.

Howard v. Howard
Slip Copy, 2007 WL 7206889 (Ohio App. 4 Dist.), 2007 -Ohio- 3940

END OF DOCUMENT
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Wertz v. Wertz
Ohio App. 6 Dist.,2007.

CHECK OHIO SUPREME COURT RULES FOR REPORTING OF OPINIONS AND
WEIGHT OF LEGAL AUTHORITY.

Court of Appeals of Ohio,Sixth District, Huron County

Helen J, WERTZ, Appellee
: v, :
Ronald L. WERTZ, et al., Defendants
andAmerican Standard Insurance Company, Appellant.
No. H-06-036.

Decided Sept. 7, 2007.

Matthew J. Carty and Peter D. Traska, for appellee

~ Raymond H. Pittman, 111, and Andrea L. Deis, for appetlant.

PIETRYKOWSKI, P.J.

*1 {9 1} This case is before the court on appeal of a judgment of the Huron County Court of
Common Pleas which granted appellee Helen J, Wertz's motion for partial summary judgment
and denied appellant American Standard Insurance Company's motion for partial sunimary
judgment. Because we find the intra-family exclusion of uninsured motorist coverage is en-
forceable, we reverse.

{92} At issue in this case is the operation of an intra-family or household exclusion in an up-
insured motorist (“UM?”") insurance policy. On June 9, 2003, appellee was injured in a motor
vehicle accident. ﬁﬁ:?euee was a passenger in a vehicle OWned and operated by her spouse,
Ronald L. Wertz. Wertz and the vehicle were insured under a policy issued by appel-
lant. The policy mcluded UM coverage with the aforementioned exclusion.

FN1. Appellee eventually dismissed her claim agamst her spouse, leaving appellant as
the only defendant. .

{9 3} On June 27, 2006, the trial held that the intra-family -exclusion in the policy issued by
appellant is against the public policy of Ohio and is unenforceable under R.C. 3937.18. There-
fore, the trial court granted appeliee's motion for partial summary ]udgment and denied appel-
lant's motmn for partial summary judgment

{1 4} Appellant asserts the followmg two assignments of error;

{9 53 “1. THE TRIAL COURT ERRED IN DETERMINING THAT APPELLEE WAS EN-
TITLED TO UNINSURED MOTORIST COVERAGE FROM APPELLANT, AMERICAN

- STANDARD, FOR DAMAGES SHE SUSTAINED AS A RESULT OF HER HUSBAND'S -

NEGLIGENT OPERATION OF HIS VEHICLE.

{9 6} “2. THE TRIAL COURT ERRED IN DENYING APPELLANT AMERICAN STAND-
ARD'S MOTION FOR PARTIAL SUMMARY JUDGMENT.”
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{9 7} Appellate review of a trial court's grant of summary _]udgment is de nhovo. Grafron V.

Ohio Edison Co. (1996), 77 Ohio St.3d 102, 105, 1996-Ohio-336.Accordingly, we review the
trial court's grant of summary judgment independently and without deference to the trial
court's determination.Brown v. Scioto Cty. Bd of Commrs. (1993), 87 Ohio App.3d 704,
711.Summary judgment will be granted only when there remains no genuine issue of material
fact and, when construing the evidence most strongly in favor of the nonmoving party, reason-
able minds can only conclude that the moving party is entitled to judgment as a matter of law.

-Harless v. Willis Day Warehousmg Co. (1978), 54 Ohio St.2d 64, 66;Civ.R. 56(C). The bur-
den of showing that no genuine issue of material fact exists falls upon the party who moves
for summary judgment. Dresher v. Burt (1996), 75 Ohio St.3d 280, 254,

1996-Ohio-107.However, once the movant supports his or her motion with appropriate evid-
entiary materials, the nonmoving party “may not rest upon the mere allegatlons or denials of
his pleadings, but his response, by affidavit or as otherwise provided in this rule, must set
forth specific facts showing that there is a genuine issue for trial.”Civ.R. 56(E).

{9 8} In the present case, the UM endorsement definitions states in pertinent part:
{99} “Uninsured motor vehicle, however, does not mean a vehicle: -

%2 {4 10} “a. Owned by or furnished or available for the regular use of you or any resident of
your household.” -

{{ 11} The parties agree that this language is unambiguous and appears to preclude UM cov-
-erage for the household vehicle Mr. Wertz was operating at the time of appellee's injury.
‘However, the parties disagree regarding whether this provision is enforceable under Ohio's
UM coverage statute, R.C, 3937.18.

{§ 12} The main objective in construing a statute is to determine legislative intent. Featzka v.
Millcraft Paper Co. (1980), 62 Ohio St.2d 245, 247.To determine the legislative intent, a
court must look to the language of the statute. Provident Bank v. Wood (1973}, 36 Ohio St.2d
101, 105, Words used in a statute are to be taken in their usual, normal, and customary mean-
ing.State ex rel. Pennington v. Gundier, 75 Obio St.3d 171, 173, 1996 Ohlo 161, citing R.C.

142,

{§ 13} The current version of R.C. 3937.18, as amended by S B 97, is applicable and
“provides in pertinent part: :

{9 14} « * * * (1) Any policy of insurance that includes uninsured motorist coverage, under-

‘insured motorist coverage, or both uninsured and underinsured motorist coverages may in-
chide terms and conditions that preclude coverage for bodily injury or death suffered by an
‘insured under specified circumstances, including but not limited to any of the following cir-
cumstances:

{9 15} ok E ok (Ernphas1s added.)

{9 16} Former R.C. 3937.18(X), as enacted by TLB. 261, provided that “uninsured motor
“vehicle” and “underinsured motor vehicle” do not include “[a] motor vehicle owned by, fur-
nished to, or available for the regular use of a named msured a spouse, or a resident relative
of a named 1nsured ”
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{9 17} Appellant argues that the current version of R.C. 3937.18 with division (I)'s non-
exclusive (“including but not limited to”) list, clearly indicates that various kinds of exclu-
sions are permitted and that the particular intra-family UM policy exclusion at issue is en-
forceable. Appellee contends that the trial court was correct in concluding that the intra-family
exclusion is not enforceable and «cites Shay v. Shay, 113 Ohio St3d 172,
2007-Ohio-1384,State  Automobile Insurance Co. v. Pasquale, 113 Ohio St3d 11,
2007-0Ohio-970, and Burnert v. Motorists Muiual Insurance Companies, 8th Dist.
No.2006-T0085, 2007-Ohio-1639.However, all of these cases are distinguishable from the
present case prlmanly because they did not analyze the cwrrent version of R.C. 3937.18 with
division (I) which is at issue in the present case, Furthermore, Pasguale did not analyze an in-
tra-family exclusion and Burnett addressed constitutionality arguments not presented in the
preSent case, ,

{9 18} Clearly, the three appellate disiricts that have already reviewed the issue have found in
favor of enforceability of an intra~-family UM coverage exclusion under the language of the
current UM coverage statute. Appellant cites two of these cases, Kelly v. Auto-Owners Ins.
Co., 1st Dist. No. C-050450, 2006-Ohio-359% and -Green v. Wes{ﬁeld Ins. Co., 9th Dist. No.
06CA0025-M, 2006-Ohio-5057.In both Kelly and Green, citing R.C. 3937.18(I), the court
" found an intra-family exclusion was enforceable under the current UM coverage statute. We

find these cases, as well as the more recent case of Howard v. Howard, 4th Dist. No.

06CA755, 2007-0hio-3940, and the Supreme Court of Ohio's recent diseussion of R.C.
3937.18(1) in Snyder v. American Family Insurance Co., 114 Ohio St.3d 239,
2007-0Ohio-4004, to be persuasive.

*3 {919} Similar to the presenf case, in Howard, the UM policy excluded from the definition
of uninsured motor vehicle “any vehicle * * * owned by * * * you."Further, the appellant in
Howard made arguments nearly identical to those bemg made by appellee in the present case:
(1) the legislative decision not to re-enact a provision similar to former R.C. 3937.18(K)(2)
signaled an intent to prohibit such restrictions to UM coverage; (2) R.C. 3937.18(I) regulates
“exclusions” rather than “definitions,” and therefore is inapposite; (3) the intra-family provi-
sion at issue is invalid because it is not conspicuous. All of these arguments were rejected by
the court in Howard,

& 20} In response to the first argument in Howard, the court found that the Ohio General As-

sembly could have determined that a provision similar to former R.C. 3937.18(K)(2) was un-
necessary in light of the non-exhaustive nature of the list of terms and conditions that insurers
may include in the policies under current R.C. 3937.18(1).1d., Y 24-25.The court concluded
that by adding R.C. 3937.18(1), ©“ © * * * the legislature sought to ‘deregulate’ such policies,
leaving to the parties whether any preconditions or exclusions to coverage will govern their
relationship.! “ Id., § 19 quoting Skyder v. American Family Insurance Co., 10th Dist. No.
05SAP-116, 2005-Ohio-6751, 9§ 22.Rejecting the second argument, the court found that R.C.
3937.18(I) does not distinguish whether the permitted “terms and conditions that preclude
coverage” must be in the form of a “definition” or an “exclusion.” 7d., § 32.Finally, regarding
the thitd argument, the court concluded that the unambiguouns language of exclusion was not
" hidden and that the appellant only had to read the policy to discover this exclusion for
vehicles that she arid her husband own, Jd,, ¥ 36.
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{9 21} Lastly, the Supreme Court of Ohio has recently noted the expansive language of R.C.
3937.18(1) in. Suyder v. American Family Insurance Co.,, 114 Ohio St3d 239,
2007-Ohio-4004. Although the case did not involve an intra-family exclusion, in reference to
R.C. 3937.18()), the court stated that it “ * * * permits policies with uninsured-motorist cover-
age to limit or exclude coverage under circumstances that are specified in the policy even if
those circumstances are not also specified in the statute.,” (Emphasis added.) Id., § 15.The
court further noted the clear legislative intent behind enacting the current R.C. 3937.18(1) as
follows: “ * * * permitting the parties to agree to coverage exclusions not listed in the statute

provides insurers considerable flexibility in devising specific restrictions on any offered unin- .

. sured-.or underinsured-motorist coverage.”Jd. Thus, the court held that a policy provision lim-
iting the insured's recovery of uninsured- or underinsured-motorist benefits to amounts which
the insured is “legally entitled to recover” is enforceable. /d., § 29.Likewise, we believe that
. the Supreme Court of Ohio would find the intra-family exclusion enforceable under the cur-
rent UM coverage stamte

*4 {422} Similar to Howara’, Kelfy and Green, we find that the intra-family coverage exclu-
sion in the UM policy is enforceable under R.C. 3937.18(1). Appellant's two assignments of
error are well-taken, :

{% 23} The judgment of the Huron County Court of Common Pleas is reversed, and the case is
- remanded for further proceedings consistent with this decision. Appellee is ordered to pay the
costs of this appeal pursuant to App.R. 24. Judgment for the clerk's expense incurred in pre-
paration of the record, fees allowed by law, and the fee for ﬁhng the appeal is awarded to
Huron County. o

JUDGMENT REVERSED..

A certified. copy of this entry shall constitute the mandate pursuant to App.R. 27. See, also
6th Dist.Loc.App.R. 4. o

MARK L. PIETRYKOWSKL P.J., ARLENE SINGER and WILLIAM J. SKOW, JJ ., concur,
Ohio App. 6 Dist., 2007, '
Wertz v. Wertz -
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Const. Art. 1, § 2

Baldwin's Ohio Revised Code Aunotated Currentness
Constitution of the State of Ohio (Refs & Annos)
“8l Article L. Bill of Rights (Refs & Annos)

“=+0 Const I Sec. 2 Equal protection and benefit
All political power is inherent in the peeple. Government is instituted for their equal protection and benefit, and
they have the right to alter, reform, or abolish the same, whenever they may deem it necessary; and no special

privileges or immunities shall ever be granted, that may not be altered, revoked, ot repealed by the General
Assembly, : :

(1851 constitutional convention, adopted eff. 9-1-1851)
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U.S.C.A. Const. Amend, XIV-Full Text

United States Code Annotated Currentness
Constitution of the United States
“& Annotated
“E Amendment XTV. Citizenghip; Privileges and Immunities; Due Process; Equal Protecnon,
Apportionment of Representation; Disqualification of Officers; Public Debt; Enforcement (Refs & Annos)

wr AMENDMENT XIV. CYITIZENSHIP; PRIVILEGES AND IMMUNITIES; DUE PROCESS;
EQUAL PROTECTION; APPOINTMENT OF REPRESENTATION; DISQUALIFICATION OFr
OFFICERS; PUBLIC DEBT; ENFORCEMENT

Section 1, All persons born or natura_iized in the United States, and subject to the jurisdiction thereof, are citizens of
the United States and of the State wherein they reside. No State shall make or enforce any law which shall abridge
the privileges or immunities of citizens of the United States; nor shall any State deprive any person of life, liberty,
of property, without due process of law; nor deny to any person within its jurisdiction the equal protection of the
laws,

- Section 2. Representatives shall be apportioned among the several States according to their respective numbers, |
counting the whole number of persons in each State, excluding Indians not taxed. But when the right to vote at any
election for the choice of electors for President and Vice President of the United States, Representatives#n Congress,
the Executive and Judicial officers of a State, or the members of the Legislature thereof, is denied to any of the male
inhabitants of such State, being twenty-one years of age, and citizens of the United States, or in any way abridged,
except for participation in rebellion, or other crime, the basis of representation therein shall be reduced in the
proportion which the number of such male citizens shall bear to the whole number of male citizens twenty-one years
of age in such State. '
Section 3, No person shall be a Senator or Representative in Congress, or elector of President and Vice President, or
hold any office, civil or military, under the United States, or under any State, who, having previously taken an oath,
as a member of Congress, or as an officer of the United States, or as a member of any State legislature, or as an
executive or judicial officer of any State, to support the Constitution of the United States, shall have engaged in
insurrection or rebellion against the same, or given aid or comfort to the enemies thereof, But Congress may by a
vote of two-thirds of each House, remove such disability.
* Section 4. The validity of the public debt of the United States, authorized by law, including debts incurred for
payment of pensions and bounties for services in suppressing msurrection or rebellion, shall not be questioned. But
neither the United States nor any State shall assume or pay any debt or obligation incurred in aid of insurrection or

rebellion against the United States, or any claim for the loss or emancipation of any slave; ‘but all such debis,
obligations and claims shall be held illegal and void. :

Section 5. The Congress shall have power to enforce, by appropriate legislation, the proviéions of this article.
<Section 1 of this amendment is further displayed in separate documents according to subject matter,>
<see USCA Const Amend. XIV, § 1-Citizens> |
<see USCA Const Amend. XIV, § 1-Privileges>
<see USCA Const Amend. X1V, § 1-Due Proc>
<gee USCA Const Amend. XIV, § 1-Equal Protect>

<sections 2 to 5 of this amendmeni are displayed as sepatate documents,>
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<see USCA Const Amend. X1V, § 2,»

<see USCA Copst Amend. XIV, § 3>
<see USCA Const Amend. XIV, § 4,>
<gee USCA Const Amend. XIV, § 5,>

U.8.C.A. Const. Aniend, XIV-Full Text, USCA CONST Amend, XIV-Full Text
" Current through P.L. 110-94 approved 10-09-07

Copr. © 2007 Thomson/West. No. Claim to Orig. U.S. Govt, Works.
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BALDWIN'S CHIOQ REVISED CODE ANNOTATED
TITLE XXXIX, INSURANCE
CHAPTER 3937. CASUALTY INSURANCE; MOTOR VEHICLE INSURANCE
' MOTOR VEHICLE INSURANCE

Copr. ® West Group 2000. All rights reserved.
3937 .18 UNINSURED AND UNDERINSURED MOTORIST COVERAGE

(A) No automobile liability or motor vehicle liability policy of insurance insur-
ing against loss resulting from liability imposed by law for bodily injury or
death suffered by any person arising out of the ownership, maintenance, or use of
a motor vehicle shall be delivered or issued for delivery in this state with re-
spect’ to any mctor vehicle registered or principally garaged in this state unless
both of the following coverages are offered to persons insured under the pollcy
for loss due to bodily injury or death suffered by such insureds:

(1) Uninsured motorist coverage, which shali be in an amount of coverage equival-
ent to the automobile liability or motor vehiclé liability coverage and shall
provide protection for bodily injury, sickness, or disease, including death undex
provisions approved by the superintendent of insurance, for the protection of in-
sureds thereunder who are legally entitled to recover damages from owners or oper-
ators of uninsured metor vehicles because of bodily injufy, gicknessg, or disease,
including death, suffered by any person insured under the policy.

For purposes of division (&) (1) of this section, an insured is legally entitled
to recover damages if the insured is able to prove the elements of the insured's
claim that are necessary to recover damages from the Bwner or operator of the un-
insured motor wvehicle. The fact that the owner or operator of the uninsured wotor
vehicle has an immunity under Chapter 2744. of the Revised Code or a diplomatic
immunity that could be raised as a defense in an -acticn brought against the owner
or cperator by the insured does not affect the insured's right to recover under
uninsured motorist coverage. However, any other type of statutory or common law
immunity that may be a defense for the owner or cperator of an uninsured motor
vehicle shall algso be a defense to an action brought by the insured to recover un-
der uningured motorist coverage.

(2) Underinsured motorist coverage, which shall be in an amount of coverage egui-
valent to the automobile liability or motor vehicle liakility coverage and shall
provide protection for insureds thereunder against loss for bodily injury, sick-
ness, or disease, including death, suffered by ariy person insured under the
policy, where the limits of coverage available for payment to the ingured under
all bodily injury liability bonds and insurance policies covering persons liable
to the insured are less than the limits for the insured's uninsured motorist cov-
erage. Underinsured motorist coverage is not and shall not be excess insurance to
other applicable liability coverages, and shall be provided only to afford the in-
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.sured an amount of protectiocn not greater than that which would be available under.
the insured's uninsured motorist coverage if the person or perscons liable were un-

“insured at the time of the accident. The pclicy limits of the underinsured motor-
ist coverage shall be reduced by those amounts available for payment under all ap-
plicable bodily injury liability bonds and insurance policies covering persons li-

-able to the insured.

{B) Coverages offered under division (A) of this section shall be written for the’

same liwits of liability. No change shall be made in the limits of one of these -
toverages Without an eguivalent change in the limits of the other coverage.

{C) A named insured or applicant may reject or accept both coverages as offered
under division (A) of this section, or may alternatively select both such cover-
éges in accordance with a schedule of limits approved by the superintendent. The
schedule of limits approved by the superintendent may permit a named insured or
applicant to select uningured and underinsured motorists coverages with limits on
.such-coverages that are less than the limit of liability coverage provided by the
avtomobile liability or motor vehicle liability policy of insurance under which
the coverages are provided, but the limits shall be no less than the limits set
forth in section 4509.20 of the‘Revised Code for bodily injury or death. A named

insured's or applicant's rejection of both coverages as offered under divigion (A)

of this section, cor a named insured's or applicant's selection of such coverages
in accordance with the schedule of limits approved by the superintendent, shall be
in writing and shall be gigned by the named insured or applicant. A named in-
sured’s or applicant's written, signed rejection of both coverages as offered un-
der division (&) of this sectiom, or a named ingured's or applicant‘s written,
signed selection of such coverages in accordance with the schedule of limits ap-
proved by the superintendent, shall be effective on the day signed, shall create a
presumption of an offer of coverages conpistent with division (R) of this section,
and shall be binding on all other named insureds, insureds, or applicants.

Unless a named insured or applicant reguests such coverages in writing, such cov-

erages neéd not be provided in or made supplemental to a policy renewal or re-
placement policy where a named insured or applicant has rejected such coverages ip
connecticn with a policy previously issued to the named insured orsapplicant by,
the same insurer. If a named insured or applicant has selected such coverages in
connection with a policy previously issued to the named insured or applicant by
the same insurer, with limits in accerdance with the schedule of limits approved
by the superintendent, such coverages need nct be provided with limits in excesgs
of the limits of liability previously issued for such coverages, unless a named
‘insured or applicant requests in writing higher limite of liability for such cov-

erages.

(D) rFor the purpose of this section, a motor vehicle shall be deemed uninsured in.

either of the following circumstances:

(1) The liability insurer denies coverage or ig or becomes the subject of insolv-

ency proceedings in any jurisdiction;
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~ (2) The identity of the owner and operator of the motor vehicle cannct be determ-
ined, but independent cerroborative evidence exists to prove that the bodily in--
jury, sickness, disease, or aeath of the insured was proximately caused by the
negligence or intentional actions of the unidentified operator of the motor
vehicle. For purpoaes of this division, the testimony of any insured seeking re-
covery from the insurer shall not constitute independent corroborative evidence,
unlegs the testimony is supported by additional evidence.

(E) In the event of payment to any person under the coverages offered under this
section and subject to the terms and conditions of such coverages, the insurer

making such payment to the extent thereof is entitled to the proceeds of any set-

tlement or judgment résuiting from the exercise of any rights of recovery of such
person againgt any persbn or organization legally responsible for the beodily in-
jury or death for which such payment is wmade, including any amount recoverable
from an insurer which ig or becomes the subject of insolvency proceedings, through
such proceedings or in any other lawful manner. No imsurer shall attempt to recov-
er any amount against the insured of an insurer which is or becomes the subject of
insolvency proceedings, to the extent of those rights against such insurer which
such insured assigns to the paying insurer. S

(F) The coverages offered under-this section shall not be made subject to an ex-
clusion or reduction in amount. because of any workers' compensation benefits pay-
able as & result of the same injury or death.

(G) Any automgbile liagbility or motor vehicle liability policy of insurance that -

includes coverageg offered under division (A) of this gection or selected in ac-
cordance with division (C) of this section way, without regard to any premiums in-
volved, include terms and:conditions that preclude any and all stacking of such
coverages, including but not limited to:

{1) Interfamily stacking, which is the aggregating of the limits cf such cover-
ages by the same person or two or more persons, whether family members or not, who
are not members of the saﬁe hougehaold;

(2) Intrafamily stacking, which is the aggregating of the limits of such cover-
ages purchased by the same perscn or two .or more family members of the same house-

hold.

(H) Any automobile liability ox wmotor vehicle liability policy of insurance that
includes coverages offered under division (A) of this section or selected in ac-’
cordance with division (¢} of this section and that provides a limit of coverage
for payment for damages for bodily injury, including death, sustained by any one
person in any cone automobile accident, may, notwithstanding Chapter 2125. of the
revised Code, include terma and conditions to the effect that all claims resulting
from-or arising out of any cne person's bodily injury, iﬁcluding death, shall col-
lectively ke subject to the liwmit of the policy applicable to bodily injury, in-
cluding death, sustained by one person, and, for the purpose of such policy limit
shall congtitute a single claim. Any guch policy limit shall be enforceable re-
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gardless of the number of insureds, claims made, vehicles or premiums shown in the-

declarations or pelicy, or vehiecles inveoclved in the accident.

(1) Nothing in this section shall prohibit the inclusion of underinsured motorist
coverage in any uninsured motorist coverage provided in compliance with this sec-
tion. '

(J} The boverages offered under division (A) of this section or selected in ac-
cordance with division {C) of this section may include terms and.conditicns that
preclude coverage for bodlly injury or death suffered by an 1nsured under any of
the following circumstances:

(1) While the insured is operating or otcupying a motor vehicle owned by, fur-
nished to, or available for the regular usge of a named insured, a spouse, or a
resident relative of a named insured, if the motor vehicle is not specifically
1dent1f1ed in the policy under which a claim is made, or is not a newly acguired
or replacement motor vehicle covered under the terms of the pollcy under which the
uningured and underinsured motorist coverages are provided; :

(2) While the insured is operating or oecupying & motor vehicle without a reason-
able belief that the ingured is entitled to do so, provided that under no circum-
~stances will an insured whosge license has been suspended, revoked, or never is-
sued, be held to have a reasonable belief that the insured is entitled to operate
a motor wvehicle;

{3) When the bodily injury or death is caused by a motor vehicle operated by any
person whe is specifically excluded from coverage for bodily injury liability in
the policy under which the uninsured and underinsured motorist coverages are
_provided.

(K} As usmed in this section,_“uninsured mot.or vehicle" and "underinsured motor
vehicle" do not include any of the following motor weshicles:

(1} A motor vehicle that has applicable liability coverage in the policy under
which the uninsured and underinsured motorist coverages are provided;

(2) A wotor vehicle owned by, furnished to, or available for the regular use of a
named insured, a spouse, or a resident relative of a named insured;

(2) A motor vehicle owned by a political subdivision, unless the operator of the
motor vehicle has an immunity under Chapter 2744. of the Revised Code that could
be raised as a defense in an action brought against the operator by the insured;

(4) A motor vehicle self-insured within the weaning of the finmancial responsibil-
ity law of the state in which the motor vehicle is registered.

(L) A&s used in this secticon, "automobile liability or motor vehicle liability
policy of insurance" means either of the following:
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{1) Any policy of insurance that serves as proof of financial responsibility, as
proof of financial responsibility is defined by division (K) of section 4509.01 of
the Revised Code, for owners or operators of the motor vehicles specifically iden-
tified in the policy of insurance; '

(2) Any umbrella liability policy of insurance written as excess over ohe oOr more
policies described in division (L) (1) of this section.

CREDIT (8)

(1999 B 57; eff. 11-2-99; 19897 H 261, eff. 9-3-97; 1994 '8 20; eff. 10-20- 94; 1987
H 1, eff. 1-5-88; 1986 5 24%2; 1982 H 483; 1980 B 22; 1976 5 545; 1975 8 25; 1870 H
620; 132 v E 1; 131 v H &1}

UNCODIFIED LAW

1994 S 20, § 7 to 10, eff. 10-20-94, read:

Section 7. It ig the intent of the General'Assemhly in amending division (A) {(2)
of section 3%37.18 of the Revised Code to supersede the effect of the holding of
the OChio Supreme Court in the October 1, 1993 decision in Savoie v. Grange Mut.
Ins. Co. (1883), 67 Ohio St. 34 500, relative to the application of underinsured
motorist coverage in thosge situations involving accidents where the tortfeasor's
bodily injury liability limits are greaster than or egual to the limits of the un-
derinsured motorist coverage. :

Section 8. It is the intent of the General Assewbly in amending division (A} {(2)
of sectiqn 3937.18 of the Revised Code to declare and confirm that the purpose and
intent of the 1l4th General Assembly in enacting division (&) {2) of section
3937.18 in Am. H.B, 4892 was, and the intent of the General Assembly in amending
section 3937.18 of the'Revised Code in this‘agt is, to provide an 6f£set against
the limits of the underinsured motorist coverage of those amounts available for
payment from the tortfeasor's bodily injury liability coverage.

Section 9. It is the intent of the General Agsembly in amending division (G) of
section 3937.18 of the Revised Code to supersede the effect of the holding of the
Ohic Supreme Court in its Octaober 1, 1993 decigion in Savoie v. Grange Mut. Ins.
Co. (1929%3), &7 Ohioc St, 33 500, relative to the stacking of insurance coverages,
and to declare and confirm that the purpose and intent of the 1i4th General As-
sembly in enaéting division {(G) of sectien 3237.18 in Am, H.B. 489 was, and the
intent of the General Assembly in amending section 3937.18 of the Revised Code in
this act is, to permit any motor wehicle insurance policy that includes uninsured
motorist coverage znd underinsured motorist coverage to include terms and condi-
tions to preclude any and all stacking of such coverages, including interfamily
and intrafamily stacking. '

Secticn 10. It is the intent of the General Assembly in enacting division (H) of
gection 3837.18 of the Revised Code to supersede the effect of the holding of the

© 2007 Thomson/West. Wo Claim to Orig. US Gov. Works.

48




OH ST § 3937.18 ' , Page 6
R.C. § 3937.18

Onio Bupreme Court in its October 1, 1993 decision in Savoie v. Grange Mut. Ins.
Co. (1292), &7 Chio St. 3d 5¢¢, that declared unenforceable a policy limit that
provided that all claims for damages repulting from bodily injury, including
death, sustained by any one person in any cne automobile acc1dent ‘would be conscl-
idated under the limit of the policy applicable to bodily injury, including death,
sustained by one peréon,'and to declare such policy provisibns enforceable.

1986 & 249, § 3, eff. 10-14-86, reads: The General A;sembly hereby declares thapr

in the amendment of section 3937.18 of the Revised Code in hmended House Bill No.
489 of the 1ll4th General Assembly, effective with respect to automobile or motor
vehicle liability policies delivered, issued foxr delivery, or renewed in this
state on or after October 1, 1982, it was assumed that the legal principles op-
posed to authorization for insurance that would indemnify a person for conduct
leading to the award of punitive damages were so well establishead that it was un-
‘necessary to negate such an intention. Such being the case, no claim for punitive
damages under coverage written pursuant to sectien 3937.18 of the Revised Code
shall be paid after the effective date of this act unless a judgment to that ef-
fect had been rendered prior to such effective date and is no longer subject to
the determination of an appeal after guch date.

HISTORICAL AND STATUTORY NOTES

Zmendment Note: 199% 8 57 inserted "written as excess over one or more policies
described in division (L) (1} of this section" in divisioo (L) (2).

‘amendment Note: 1937 H 261 rewrote this section, which prior thereto read:

"{A) Nc auvtomobile liability cr motor vehicle liability policy of insurance in-
guring against loss resulting from liability imposed by law for bodily injury or
death suffered by any person arising out of the ownership, maintenance, or use of
a motor vehicle shall be delivered or issued for delivery in this state with re-
spect to any motor vehicle regiestered or principally garaged in this state unless
both of the following coverages are provided to pérsohs insured under the policy
for loss due to bodily injury or death suffered by such persons:

(1) Uninsured motorist coverage, which shall be in an amount of coverages equi-
valent to the automobile liability or motor vehicle liability coverage and shall
provide protection for bodily injury or death under provigions approved by the su-
perintendent of insurance, for the protection of persons insured thereunder who
are legally entitleé toc recover damages from owners or operétors of uninsured mo-
ter wvehicles because of bodily injury, sickness, or disease, including death,
suffered by any person insured under the policy.

"For purposes of divigicn (A} (1) of this section, a person .is legally entitled to
recover damages if he is able to prove the slements of his ¢laim that are neces-
sary to recover damages from the owner or operator of the uninsured motor vehicle.
The fact that the owner or operator of the uninsured motor vehicle has an iwm-
munity, whether based upon z statute or the common law, that could be raised as a
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Baldwin's Ohio Revised Code Annotated Currentness
Title X3XIX. Insurancs
- N8 Chapter-3937. Casualty Insurance; Motor Vehicle Insurance (Refs & Annos)
NB Motor Vehicle Insurance

'-* 3937.18 Uninsured and underinsured motorist coverage

(AY Any policy of insurance delivered ot ISSU.Ed for delivery in this state with respect to any motor vehicle
registered or principally garaged in this state that insures against loss resulting from liability imposed by law for
bodily injury or death suffered by any person arising out of the ownership, maintenance, or use of a motar vehicle, .
may, but is not required to, include uninsured motorist coverage, underinsured motorist coverage, or both uninsured -
and underinsured motorist coverages.

Unless otherwise defined in the policy or any endorsement to the policy, “motor vehicle," for purposes of the
uninsured motorist coverage, underinsured motorist coverage, or both uninsured and undermsured motorist
coverages, means a self-propelled vehicle designed for use and principally used on public roads, including an
~ automobile, truck, semi-tractor, motorcyele, and bus. *Motor vehicle" also includes a motor home, provided the
motor hotrie is not stationary and is not being used as a temporary or permanent residence or office. "Motor vehicle"
does not include a irolley, streetcar, trailer, railroad engine, railroad car, motorized bicycle, golf cart, off-road
recreational vehicle, snowmobile, fork lift, aircraft, watercraft, construction equipment, farm tractor or other vehicle
designed and prmc1pally used for ag'ncultural pm‘poses mobﬂe horne vehicle fraveling on treads or rails, or any
similar vehicle., :

- (B) For purposes of any uninsured motorist coverage inchided in a policy of insurance, an "uninsured motorist" is
the owner or operator of a motor vehicle if any of the following conditions applies:

(1) There exists no bodily injury liability bond or insurance pohcy covering the owner's or operator's liability to the
insured,

(2) The liability insurer denies coverage to the owner or operator, ot is or becomes the subject of insolvency
proceedings in any state.

(3) The identity of the owner or operator cannot be determined, but independent corroborative evidence exists to
prove that the bodily injury, sickness, disease, or death of the insured was proximately caused by the negligence or
intentional actions of the unidentified operatar of the motor vehicle. Por purposes of division (B}(3) of this section,
the testimony of any insured seeking recovery from the insurer shall not constitute independent cotroborative
evidence, unless the testimony is supported by additional evidence. '

{(4) The owner or operator has diplomatic immunity.
(5) The owner ot operator has immunity under Chapter 2744 of the Revised Code.. - .

An "uninsured motorist" does not include the owner or operator of a motor vehicle that is self-insured within the
meam‘ng of the financial responsibility law of the state in which the motor vehicle is registered

(CyIf underinsured motorist coverage is included in a policy of insurance, the undermsured motorist coverage shall
provide protection for insureds thereunder for bodily injury, sickness, or disease, including death, suffered by any
insured under the policy, where the limits of coverage available for payment to the insured under all bodily injury
liability bonds and nsurance policies covering persons liable to the insured are less than the limits for the
underinsured motorist coverage. Underinsured motorist coverage in this state is not and shall not be excess
coverage io other applicable liability coverages, and shall only provide the insured an amount of protection not
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greater than that which would be available under the insured’s uninsured motorist coverage if the person or persons
liable to the insured were uninsured at the time of the accident. The policy limits of the underinsured motorist
coverage shall be reduced by those amounts available for payment under all applicable bodily 1 1n_]uxy Hability bonds
and insurance policies covering persons liable to the insured. : .

For puiposes of underinsured motorist coverage, an "underinsured motorist" does not include the owner or operator
of a motor vehicle that has applicable liability coverage in the policy under which the undennsured motorist
coverage is provided.

(D) With respect to the uninsured motorist coverage, underinsured motorist coverage, or both uninsured and
underinsured motorist coverages included in 2 policy of insurance, an insured shall be required to prove all elements
of the insured's claim that are necessary to recover from the owner or operator of the uninsured or underinsured
_motor vehicle,

(E) The uninsured motorist coverage, underihsured motorist coverage, or both uninsured and underinsured motorist
coverages included in a policy of insurance shall not be subject to an exclusion or reduction in amount because of
any workers' compensation benefits payable as a result of the same injury or death.

(F) Any policy of insurance that includes uninsured motorist coverage, underinsured motorist coverage, or both -
uninsured and underinsured motorist coverages may, without regard to any premiums involved, include terms and
conditions that preclnde any and all stacking of such coverages, including but not limited to:

(1) Interfamily stacking, which is the aggregating of the Jimits of such coverages by the same person or two or more
persons, whether family members or not, who are not members of the same household;

(2) In11afamﬂy stacking, which is the aggregating df the limits of such coverageb purchased by the same person or
two or more family members of the same household.

(G) Any policy of insurance that inchudes uninsured motorist coverage, underinsured motorist coverage, or both
uninsured and underinsured motorist coverages and that provides a limit of coverage for payment of damages for
bodily injury, including death, sustained by any one person in any one automobile accident, may, notwithstanding
Chaptcr 2125. of the Revised Code, include terms and conditions to the effect that all claims resulting from or
arising out of any one person's bodily injury, including death, shall collectively be subject to the limit of the policy
applicable to bodily injury, including death, sustained by one person, and, for the purpose of such policy Limit shall
consfitute a single claim. Any such policy limit shall be enforceable regardless of the number of insureds, clajms
made, vehicles or premiurmns shown in the declarations or policy, or vehicles involved in the accident.

(H) Any policy of insurance that includes uninsured motorist coverage, underinsured motorist coverage, or both
uninsured and undetinsured motorist coverages may include terrs and conditions requiring that, so long as the
insured has not prejudiced the insurer's subrogation rights, each claim or suit for uninsured motorist coverage,
underinsured motorist coverage, or both uninsured and underinsured motorist coverages be made or brought within
three years after the date of the accident cavsing the bodily injury, sickness, disease, or death, or within one year
after the Hability insurer for the owner or operator of the motor vehicle lable to the insured has become the subject
of insolvency proceedings in any state, whichever is later. #

(1) Any policy of insurance that includes uninsured motorist coverage, underinsured motorist coverage, or both
uninsured and underinsured motaorist coverages may include terms and conditions that preclude coverage for bodily
injury or death suffered by an insured under specified circumstances, including but not hrmted to any of the
following circumstances: .

{1) While the insured is operating or occupying a motor vehicle owned by, fumished to, or available for the regular
use of a named insured, a spouse, or a resident relative of a named insured, if the motor vehicle is not specifically
identified in the policy under which a claim is made, or is not a newly acquired or replacement motor vehicle
covered under the terms of the policy under which the uninsured motorist coverage, underinsured motorist coverage,
ot both uninsured and underinsured motorist coverages are provided,
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(2) While the insured is operating or occupying a motor vehicle without a reasonable belief that the insured is
entitled to do $6, provided that under no circumstances will an insured whose license has been suspended, revoked,
or never issued, be held to have a reasonable belief that the insured is cntitled to operate a motor vehicle;

(3) When the bochly injury or death is caused by a motor vehicle operated by any person who is specifically
exciuded from coverage for bodily injury liability in the policy under which the uninsured motorist coverage,
' undermsured motorist coverage, or both uninsured and underinsured motorist coverages are provided;

(4) While any employee, officer, director, partnet, trustee, membcr, executor, administrator, or bcneﬁciary of the
named insured, or any relative of any such person, is operating or occupying a motor vehicle, unless the employee, -
officer, director, partner, trustee, member, executor, administrator, beneficiary, or relative is operating or occupying
a motor vehicle for which uninsured motorist coverage, underinsured motorlst coverage, or both uninsured and '
underingured motorist coverages are provided in the policy; :

(5) When the person actually suffenng the bodxly injury, sickness, dlsease or death is not an msurad under the
policy.

(D) In the event of payment to any person under the uninsured motorist coverage, underinsured motorist coverage, or
both uninsured and underinsured motorist coverages, and subject to the terms and conditions of that coverage, the
insurer maldng such payment is entitled, to the extent of the payment, to the proceeds of any settlement or judgment
resulting from the exercise of any rights of recovery of that person against any person or organization legally
responsible for the bodily injury or death for which the payment is made, including any amount recoverable from an
insurer that is or becomes the subject of insolvency proceedings, through such proceedings or in any other lawful
manner. No insurer shall attempt to recover any amount againat the insured of an insurer that is or becomes the
subject of insolvency proceedings, to the extent of those rights against the insurer that the insured assigns to the
paying insurer. .

(K) Nothing in this section shall prohibit the inclusion of underinsured motorist coverage in any uninsured motorist
coverage included in a policy of insurance.

{L) The superintendent of insurance shall study the market availability of, and comapetition for, uninsured and
nndeninsured motorist coverages in this state and shall, from time to time, prepare status reports containing the
superintenident's findings and any recommendations. The first status report shall be prepared not later than two years
after the effective date of this amendment. To assist in preparing these status reports, the superintendent may
require insurers and rating organizations operating in this state to collect pertment data and to submii that data to the
sup enntendent ,

The supermtendent shall submit 2 copy of each status report to the governor, the speaker of the house of
representatives, the president of the senate, and the chairpersons of the commttees of the general assembly havmg
primary jurisdiction over issues relating to automaobile insurance,
(2001 S 97, eff. 10-31-01; 2000 S 267, eff. 9-21-00; 1999 5 57, eff. 11-2-99; 1997 H 261, eff. 9-3-97, 1994 5 20,
eff. 10-20-94; 1987 H 1, eff. 1-5-88; 1986 8 249; 1982 H 489; 1980 H 22; 19768 545; 1975 8 25; 1970 H 620;
132vH 1, 131vIel)
UNCODIFIED LAW

2001 897, § 3, eff. 10-31-01, reads:

In enacting this act, it is the intent of the General Assembly to do all of the foliowing:

(A) Protact and preserve stable markets and reasonable rates for antomobile insurance for Ohio CONSUMIErS;
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(B) Express the public policy of the state to:

(1) Eliminate any requirement of the mandatory offer of uninsured motorist coverage, underinsured motorist
coverage, or both uninsured and underinsured motorist coverages;

(2) Etiminate the possibility of uninsured motorist coverage, underinsured motorist coverage, or both uninsured
and underinsured motorist coverages being implied as a matter of law in any insurance policy,

(3) Provide statutory authority for the inclusion of exclusionary or hnutmg provisions in uninsured motorist
coverage, underinsured motorist coverage, or both uninsured and underinsured motorist coverages;

(4) Etiminate any requirement of a wru:ten offer, sclectmn, or rejection form for uninsured motorist coverage,
underinsured motorist coverage, or both unmsured and undermsured motorist coverages from any fransaction for an
insurance policy;

(5) Ensure that a mandatory offer of uninsured motorist coverage, underinsured motorist coverage, or both
uninsured and underinsured motorist coverages not be construed to be required by the provisions of section
3937.181 of the Revised Code, as amended by this act, that make uninsured motorist: propcrty damage coverage
available undcr limited conditions.

© Providcstatutory authority for provisions limiting the time period within which an insured may make a claim
under uninsured motorist coverage, underinsured motorist coverage, ot both uninsured and underinsured motorist
coverages 1o three years after the date of the aceident causing the injury;

{D) To supersede the holdings of the Ohio Supreme Court in those cases previously superseded by Amw Sub. S.B.
20 of the 120th General Assembly, Am. Sub. H.B. 261 of the 122nd General Assembly, 8.B. 57 of the 123rd
General Assembly, and Sub. S.B. 267 of the 123rd General Assembly,

(E) To supersede the holdings of the Ohio Supreme Court in Linko v. Indemnity Ins. Co. of N. America (2000), 90
Ohio St. 3d 445, Scott-Ponizer v. Liberty Mut, Fire Ins. Co. (1999), 85 Ohio St. 3d 660, Schumacher v. Kreiner
(2000}, 88 Ohio St. 3d 358, Sexton v. State Farm Mut. Auto. Ins. Co. (1982), 69 Ohio 5t. 2d 431, Gyori v. Johnston
Coca-Cola Bottling Group, Inc. (1996), 76 Ohio St. 3d 565, and their progeny.

2000 S 267, § 3 and 4, eff. 9-21-00, read:

Section 3. Ii is the intent of the General Assembly in amending division (A) of section 3937.18 of the Revised
Code to supersede the holdings of the Ohio Supreme Court in Sexton v. State Farm Mut, Auto. Ins, Co. (1982), 69 -
" Qhig St.2d 431, and Moore v. State Auto. Mut. Ins. Ce. (2000), 88 Ohio St.3d 27, that division (A)(1} of section
3937.18 of the Revised Code does not pr:rrnit an insurer to limit uninsured or underinsured motorist coverage in such
a way that an insured must suffer bodily injury, sickness, death or diseass for any other insured to recover from the
insurer.

Section 4. It is the intent of the General Assembly in amending division (C) of section 3937.18 of the Revised
Code to make it clear that new rejections of uninsured and underinsured motorist coverages or decisions to accept
Jower limits of coverages need not be obtained from an insured or applicant at the beginning of eack policy period in
which the policy provides continuing coverage to the named insured or applicant, regardiess of whether a new,
replacement, or renewal policy that provides continuing coverage to the named insured or applicant is issued by the
insurer or affiliate of that insurer with or without new policy terms or new policy numbers.

1994 520, § 7to 10, eff. 10-20-94, read:

Section 7. It is the intent of the General Assembly 1n amending division (A)(2) of section 3937.18 of the Revised
Code to supersede the effect of the holding of the Ohio Supreme Court in the October 1, 1993 decision in Saveie v
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Grange Mut. Ins. Co. (1993), 67 Ohio St. 3d 500, relative to the application of underinsured motorist coverage in
those situations involving accidents where the tortfeasor's bodily injury liability limits are greater than or equal to
the limits of the underinsured motorist coverage.

Section 8. Tt is the intent of the General Assembly in amending division (A)(2) of section 3937.18 of the Revised
Code to declare and confirm that the purpose and intent of the 114th General Assembly in enacting division (A)(2)
of section 3937.18 in Am. H.B. 489 was, and the intent of the General Assemibly in amending section 3937.18 of the
Revised Code in this act is, to provide an offset against the limits of the underinsured motorist coverage of those
amounts available for payment from the tortfeasor's bodily injury liability coverage.

Section 9. It is the intent of the General Assembly in amending division (G) of section 3937.18 of the Revised
Code to supersede the effect of the holding of the Ohio Supreme Court in its October 1, 1993 decision in Savoie v.
Grange Mut. Ins. Co. (1993), 67 Ohio St. 3d 500, relative to the stacking of insurance coverages, and to declare and
confirm that the purpose and intent of the 114th General Assembly in enacting division (G) of section 3937.18 in
Am. H.B. 489 was, and the intent of the General Assembly in amending section 3937.18 of the Revised Code in this
act is, to permit any motor vehicle insurance policy that includes uninsured motorist coverage and underinsured
motorist coverage 1o include terms and conditions fo preclude any and all stackmg of such coverages, including
mterfamily and infrafamily stacking.

Section 10. It is the intent of the Gerneral Assembly in enacting division (H) of section 3337.18 of the Revised
Code to supersede the effect of the holding of the Ohio Supreme Court in its October 1, 1993 decision in Sgvoie v.
© Grange Mut. Ins. Co. (1993), 67 Ohio St. 3d 500, that declared unenforceable a policy limit that provided that all
claims for damages resulting from bodily injury, including death, sustained by any one person in any one automobile
accident would be consolidated under the limit of the policy applicable to bodily injury, including death, sustained
by one person, and to declare such policy provisions enforceable.

1986 5249, § 3, eff. 10-14-86, reads: The General Assembly hereby declares that in the amendment of section
3937.18 of the Revised Code in Amended House Bill No. 489 of the 114th General Assembly, effective with respect
to automobile or motor vehicle liability policies delivered, issued for delivery, or renewed in this state on or after
October 1, 1982, it was assumed that the legal principles opposed to anthorization for insurance that would
indemnify a person for conduct leading to the award of punitive damages were so well established that it was
unnecessary to negate such an intention. Such being the case, no claim for punitive damages under coverage written
pursuant to section 3937.18 of the Revised Code shall be paid after the effective date of this act unless a judgment to
that effect had been rendered pror to such effective date and is no longer subject o the determination of an appeal
after such date. '

HISTORICAL AND STATUTORY NOTES
Amendment Note: 2001 S 97 rewrote this section which prior thereto read:

"(A) No automobile liability or motor vehicle Hability policy of insurance insuring against loss resulting fiom
Tiability imposed by law for bodily injury or death suffered by any person arising out of the ownership, maintenance,
or use of a motor vehicle shall be delivered or issued for delivery in this state with respect to any motor vehicle
registered or principally garaged in this state unless both of the following coverages are offered to persons insured
under the policy due to bodily injury or death suffered by such insureds:

"(1) Uninsured motorist coverage, which shall be in an amount of coverage equivalent to the automobile Hability or
motor vehicle liability coverage and shall provide protection for bodily injury, sickness, or disease, iacluding death
under provisions approved by the superintendent of insurance, for the protection of insureds thereunder who are
legally entitled to recover from owners or operators of uninsured motor vehicles because of bodily injury, sickness,
or disease, including death, suffered by any person insured under the policy.

"For purposes of division (A)(1) of this section, an insured is legally entitled to recover if the insured is able to prove
the elements of the insured's claim that are necessary to recover from the owner or operator of the uninsured motor
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vehicle. The fact that the owner or operator of the uninsured motor vehicle has an immunity under Chapter 2744, of
the Revised Code or a diplomatic immumity that conld be raised as a defense in an action brought against the owner

© or operator by the insured does not affect the insured's right to recover under uninsured motorist coverage.
However, any other type of statutory or commen law immunity that may be a defense for the owner or operator of
an uninsured motor vehicle shall also be a defense to an action brought by the insured to recover under uninsured
motorist coverage.

"(2) Underinsured motorist coverage, which shall be in an amount of coverage equivalent to the automobile liability
or motor vehicle lability coverage and shall provide protection for insureds thereunder for bodily injury, sickness,
or disease, including death, suffered by any person insured under the policy, where the limits of coverage available
for payment to the insured under all bodily injury liability bonds and insurance policies covering persons lable to
the insured are less than the limits for the insured's uninsured motorist coverage. Underinsured motorist coverage is
not and shall not be excess insurance to other applicable Hability coverages, and shall be provided only fo afford the
insured an amount of protection not greater than that which would be available under the insuted's uninsured
motorist coverage if the person or persons liable were uninsured at the time of the aceident. The policy limits of the
underinswred motorist coverage shall be reduced by those amounts available for payment under all applicable bodily
injury liability bonds and insurance policies covering persons liable to the insured.

"(Bj Coverages offored under division (A) of this section shall be written for the sarne limits of Hability. Ne change
shall be made in the limits of one of these coverages without an equivalent change in the limits of the other
coverage. ’ ' :

"(C) A named insured or applicant may reject or accept both coverages as offered under division (A) of this section,
or may alternatively select both such coverages in accordance with a schedule of limits approved by the
superintendent, The schedule of limits approved by the superintendent may permit a narned insured or applicant to
select uninsured and underinsured motorists coverages with limits on such coverages that are less than the limit of
liability coverage provided by the automobile liability or motor vehicle liability policy of insurance under which the
coverages are provided, but the limits shall be no less than the limits set forth in section 4509.20 of the Revised
Code for bodily injury or death. A named insured's or applicant's rejection of both coverages as offered under
division (A) of this section, or a named insured's or applicant's selection of such coverages in accordance with the
schedule of limits approved by the superintendent, shall be in writing and shall be signed by the named insured or
applicant. A nathed insured's or applicant's written, signed rejection of hoth coverages as offered under division (A)
of this section, or a named insured's or applicant's written, signed selection of such coverages in accordance with the
schedule of limits approved by the superintendent, shall be effective on the day signed, shall create a presumption of
an offer of coverages consistent with division (A) of this section, and shall be binding on all other named insureds,
insureds, or applicants.

"Unless a named insured or applicant requests such coverages in writing, such coverages need not be provided in or
made supplemental to a policy renewal or a new or replacement policy that provides continuing coverage to the
named insured of applicant where 2 named insured or applicant has rejected such coverages inr connection with a
policy previously issued to the named insured or applicant by the same insurer or affiliate of that insurer. If a named
insured or applicant has selected such coverages in connection with a policy previonsly issued fo the named insured
or apphicant by the same insurer or affiliate of that insurer, with limits in accordance with the schedule of limits
approved by the superintendent, such coverages need not be provided with limits in excess of the Hmits of Lability
previously issued for such coverages, unless a named insuted or applicant requasts in writing higher limits of
liability for such coverages. '

"(ID) For the purpose of this section, a motor vebicle shall be deemed uninsured in either of the fellomng
© circumstances:

"(1) The liability insurer denies coverage or is or becomes the subject of insolvency proceedings in any jurisdiction;
"(2) The identity of the owner and operator of the motor vehicle cannot be determined, but independent
corroborative evidence exists to prove that the bodily injury, sickness, disease, or death of the insured was -

proximately caused by the negligence or intentional actions of the unidentified operator of the motor vehicle. For

€ 2007 Thomson/West. No Claim to Orig, US Gov. Works.

=5



Page 7

R.C.§ 3937.18

purposes of this division, the testimony of any insured seeking recovery from the insurer shall nat constitute
independent corroborative evidence, unless the testimony is supparted by additional evidence.

“(E) In the event of payment to any person under the coverages offered under this section and subject to the terms
and conditions of such coverages, the insurer making such payment to the extent thereaf is entitled to the proceeds
of any settlement or judgment resulting from the exercise of any rights ofrecovery of such person against any
person or organization legally responsible for the bodily injury or death for which such payment is made, including
any amount recoverable from an insurer which is or becomes the subject of insolvency proceedings, through such
proceedings or in any other lawful manner. No insurer shall attempt to recover any amount against the insured of an
insurer which s or becomes the subject of insolvency proceedmgs to the extent of those rights against such insurer
wh1ch such insured assigns to the paying insurer. .

"(F) The coverages offered under this section shall not be made subject to an axclusmn or reduction in amount
because of any workers' compensanon benefits payable as a result of the same injury or death.

"(G) Any automobile Hability or motor vehicle liability policy of insurance that includes coverages offered under
division (A) of this section or selected in accordance with division (C) of this section may, without regard to any
premiums involved, include terms and conditions that preclnde any and all stacking of such coveragés, inchuding but
not limited to:

"(1) Interfamily stacking, which is the aggregating of the fimits of such coverages by the serne person or two or
more persons, whether family members or not, who are not members of the same household;

"(2) Intrafamily stackmg, which is the aggregating of the limits of such coverages purchased by the same petson or
two or more family members of the same househald.

"(H) Any antornobile liability or motor vehicle Hability policy of insurance that inclides coverages offered under
division (A} of this saction or sélected in accordance with division (C) of this section and that provides a limit of
coverage for payment for damages for bodily injury, including death, sustained by any one person in any one
automobile accident, may, notwithstanding Chapter 2125. of the Revised Code, include ferms and conditions fo the
effect that all claims resulting from or arising out of any one person's bodily injury, including death, shall
collectively be subject to the limit of the policy applicable to bedily injury, including death, sustained by one person,
and, for the purpose of such policy litnit shall constitute a single claim. Any such policy limit shall be enforceable
regardless of the number of insureds, claims made, vehicles or premiums shown in the declarations or policy, or
vehicles involved in the accident.

"(I) Nothing in this section shall prohibit the inclusion of underinsured motorist coverage in amy uninsured motorist
cdverage provided in compliance with this section. -

"(J) The coverages offered under division (A) of this section or selected in accordance with division (C) of this
section may include terms and conditions that preclude coverage for bodily injury ar death suffered by an insured
under any of the foIIov.rmg circumstances:

{1} While the insured is operating or oceupying a motor vehicle owned by, furnished to, or available for the regular '

use of a named insured, a spouse, or a resident relative of a named insured, if the motor vehicle is not specifically
identified in the policy under which a claim is made, oris not a newly acquired or replacement motor vehicle
covered under the terms of the policy under whick the uninsured and underinsured motorist coverages are provided;

"(2) While the insured is operating or occupying a motor vehicle without a reasonable belief that the insured is
entitled to do so, provided that under no circumstances will an insured whose license has been suspended, revoked,
or never issued, be held to have a reasonable belief that the insured is entitled to operate & motor vehicle;

"(3) When the bodily injury or death is caused by a motor vehicle operated by any person who is specifically
exciuded from coverage for bodily injury liability ih the policy under which the uninsured and underinsured motorist
coverages are provided,
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*(K) As used in this section, "uninsured motor ve}ucle" and "underinsured motor vehicle” do not include any of the
followmg motor vehicles:

“(1) A motor vehicle that has applicable liability coverage in the policy under which the uninsured and undetinsured
motorist coverages are provided;

"(2) A motor vehicle owned by a political subdivision, unless the operator of the motor vehicle has an immunity
under Chapter 2744. of the Revised Code that could be raised as a defense in an action brought against the operator

“ by the insured;

- "'(3) A motor vehicle self-insured within the meaning of the ﬁnanclal respons1b111ty law of the state in which the
. motor vehicle is registered.

- "(L} As used in this section, "automobile liability or motor vehicle liability 'policy of insurance” means either of the
following:

"(1) Any policy of insurance that serves as proof of financial responsibility, as proof of financial responsibility is
defined by division (K) of section 4509.01 -of the Revised Code, for owners or operators of the motor vehicles
specifically identified in the policy of insurance;

"(2) Any umbrelia liability policy of insurance written as excess over one or more policies described in division
(L)1) of this section.”

Amendment Note: 2000 S 267 deleted "for loss" before "due to bodil'y injury".in the introduciory paragraph in

division (A); deleted "damages" before "from owners or operators”, before "if the insured is able to prove", and

before "from the owner or operator”, in division (A)(1); deleted "against loss" before “for bodily injury” in division

{A)(2); inserted "a new or", “that provides continuing coverage to the named insured or applicant”, and "or affiliate
" of that insurer" twice, in the second paragraph in division (C); deleted fermer division ()(2); and redesignated
former divisions (K)(3) and (K)(4) as new divisions (K)(2) and (K)(3). Prior to deletion, former division (K)(2)
read:

"(2) A motor vehicle owned by, fiurnished to, or available for the regular use of a named insured, a spouse, or a
resident relative of 2 named insured {.]" :

~ Amendment Note: 1999 5 57 inserted "written as excess over one ot more pohcms descnbed in divisien (L}(1)of
 this section” in division (L)(2).

_ 'Amendment Note: 1997 H 261 rewrote this section, which prior théreto_ reack:

"(A) No automobile Kability or motor vehicle Hability policy of insurance insuring against Joss resulting from
Hability imposed by law for bodily injury or death suffered by any person arising out of the ownership, maintenance,
or use of & motor vehicle shall be delivered or issnad for delivery in this state with respect to any motor vehicle

- registered or principally garaged in this state unless both of the following coverages are provided to persons insured
- under the policy for loss due to bodﬂy injury or death suffered by such persons:

© "(1) Uninsured motorist coverage which shall be in an amount of coverage equwalent o the automobile liability or

~ motor vehicle liability coverage and shall provide protection for bodily injury or death under provisions approved by
the supetintendent of insurance, for the protection of persons insured thereunder who are legally entitled to recover

damages from owners or operators of uninsured motor vehicles because of bodily injury, sickness, or disease,

including death, suffered by any person insured under the policy.

"For purposes of division {A)(1) of this section, a person is legally entitled to recover damages if he is able to prove

the elements of his claim that are necessary to recover damages from the owner or operator of the uninsured motor
vehicle. The fact that the owner or operator of the uninsured motor vehicle has an immunity, whether based upon 2
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statute or the comrnon law, that could be raised as a defense in an action brought against him by the person insured
under uninsured motorist coverage does not affect the insured person's right to recover under his uninsured motonst
coverape,

. "(2) Underinsured motorist coverage, which shall be in an amount of coverage equivalent to the automobile liability

or motor vehicle liability coverage and shall provide protection for an insured against loss for bodily injury,
sickfiess, or disease, including death, suffered by any persen insured under the policy, where the limits of coverage
‘available for payment to the insured under all bodily injury liability bonds and insurance policies covering persons

- Hable to the insured are less than the limits for the insured's uninsured motorist coverage. Underinsured motorist

_coverage is not and shall not be excess insurance to.other applicable liability coverages, and shall be provided only
to afford the insured an amount of protection not greater than that which would be available under the insured's
uninsured motorist coverage if the person or persons. lable wete uninsured at the time of the accident. The policy
limits of the underinsured motorist coverage shall be reduced by those amounts availdtile for payment under all
applicable bodily injury liability bonds and insurance policies covering persons liable to the msured.

"(B) Coverages offered under division (A) of this section shall be written for the samne limits of liability. No change
shall be made in the limits of one of these coverages without an equivalent change in the Limits of the other:
coverage.

"(C) The named insured may only reject or accept both coverages offered under division (A) of this section. The

"named insured may requite the issuance of such coverages for bedily injury or death in accordance with a schedule
of optional lesser amounts approved by the superintendent, that shall be no less than the limits set forth in section
4509.20 of the Revised Code for bodily injury or death, Unless the named insured requests such coverages in
writing, such coverages need not be provided in or supplemental to a renewal policy where the named insured has
rejected the coverages in connection with a policy previously issued to him by the same insurer, If the named
insured has selected uninsured motorist coverage in connection with a policy previously issued to him by the same
insurer, such coverages offered under division (A} of this section need not be provided in excess of the limits of the
lizbility previously issued for uninsured motorist covcrage unless the named insured requests in writing higher
hmlts of liability for such coverages. :

"(D) For the purpose of this section, 2 motor vehicle 15 uninsured if the liability insurer denies coverage or is or
becomes the subject of insolvency proceedings in any jurisdiction.

"(E) In the event of payment to any person under the coverages required by this section and subject to the terms and

. conditions of such coverages, the insurer making such payment to the extent thereof is entitled to the proceeds of
any settlement or judgment resulting from the exercise of any rights of recovery of such person against any person

“or organization legally responsible for the bodily injury or death for which such payment is made, including any
amount recoverable from an insurer which is or becomes the subject of insolvency proceedings, through such
proceedings or in any other lawful manner, No insurer shall attempt to recover any amount against the insured of an
insurer which is or becomes the subject of insolvency proceedings, to the extent of his rights against such insurer
which such insured assigns to the paying insurer.

() The coverages required by this section shall not be made subject to an exclusion or reduction in amount because
' of any workers' compensation benefits payable as a result of the same injury or death.

"(3) Any automobile liability or motor vehicle lability policy of insurance that includes coverages offered under
division (A) of this section may, without regard to any prepiiums involved, include terms and conditions that
_preclude any and all stacking of such coverages, including but not limited to:

"(1) Interfamily stacking, which is the aggregating of the limits of such coverages by the same person or two or
more persons, whether family members or not, who are 1ot members of the same household;

*(2) Intrafamily stacking, which is the aggregating of the limits of such coverages purchased by the same person or
two or mare famlly merabers of the same household.
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"(H) Any antomobile liability or motor vehicle lability policy of insurance that includes coverages offered under
division (A) of this section and that provides a limit of coverage for payment for damages for bodily injury,

_ including death, sustained by dny one person in any one automobile accident, may, notwithstanding Chapter 2125,
of the Révised Code, inchude terms and conditions to the effect that all claims resulting from or arising out of any .
one person’s bodily injury, including death, shall collectively be subject to the limit of the policy applicable to bodily
injury, including death, sustained by one person, and, for the purpose of such policy limit shall constitute a single
~claim. Any such policy limit shall be enforceable regardiess of the number of insureds, claims made, vehicles or
premiums shown in the declarations or policy, or vehmles involved in the accident.

"(I) Nothing in this section shall prohibit the inclusion pf underinsured motorist coverage in any uninsured motonst
coverage provided in compliance with this section.” :
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