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Relators hereby submit to this Honorable Court the attached Supplemental Affidavit of
Frank P. Madonia in support of their pending motions for an Order requiring Respondents to show

cause, and for sanctions, and providing Respondents with notice of this submission.

~ Respectfully submitted,

Y

i

I

STEWART D. ROLL (Reg. #0038004)
Representing Individual Relators and
the Municipal Construction Equipment
Operators’ Labor Council
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CERTIFICATE OF SERVICE

A copy of the foregoing Notice of Submission of Fourth Supplemental Affidavit in Support
of Pending Motions for an Order Requiring Respondents to Show Cause, and For Sanctions has been
sent to the following via regular U.S. Mail on this 19" day of October, 2007.

Lindsey Williams, Assistant Attorney General
Constitutional Office Section

30 E. Broad Street, 17th Floor

Columbus, OH 43215-3428

Robert J. Triozzi, Esq.

Theodora M. Monegan, Esq.

William Sweeney, Esq.

City of Cleveland, Department of Law
601 Lakeside Avenue, Room 106
Cleveland, OH 44114-1077

A
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STEWART D). ROLL (Reg. #0038004)
Representing Individual Relators and
the Municipal Construction Equipment
Operators’ Labor Council
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STATE OF OHIO

S

COUNTY OF CUYAHOGA )

Comes now Frank P, Madonia, being competent to testify and first duly sworn, states as

follows:

1.

He makes this affidavit based upon his own personal knowledge, as President of
Relator the Municipal Construction Equipment Operators’ Labor Council (the “CEO
Union”), and in support of Relators’ Motions in the above noted case for Orders
requiring Respondents to show cause why they should not be deemed contemnors of
this Court and for sanctions.

Respondents have failed to comply with this Cowrt’s August 15, 2007 Judgment
Entry and Writs of Mandamus because Respondents have failed to pay those persons
employed by Cleveland, Ohio during the period of May 1, 1994 - February 14, 2005
as construction equipment operators and master mechanics, and who are not also
individually named Relators. That Judgment Entry requires this payment,

He has personally viewed Cleveland’s payroll records for those construction
equipment operators and master mechanics employed by Cleveland, Ohio during the
period of May 1, 1994 - December, 2003. Those records identify by name and hours
worked those persons employed by Cleveland, Ohio during that period as
construction equipment operators and master mechanics. He has also personally
viewed Cleveland’s records which identify those persons employed as construction
equipment operators and master mechanics by Cleveland, Ohio during the period of
December, 2003 - February 14, 2005. Based upon his own pay records, he knows
that Cleveland has and can reproduce information for these employees about hours
worked and pay received during that period of time.

He is not a lawyer, but can read and grasp the meaning of words written in the
English language. He has read this Court’s Opinion, Judgment Entry and Writs of
Mandamus published in the above noted case. His understanding of that Entry and
those Writs is that this Court’s order to pay applies to all construction equipment
operators and master mechanics employed by Cleveland, Ohio during the period of
May 1, 1994 - February 14, 2005, not only the individually named Relators.

Based upon Respondents’ October 18, 2007 Notice of Compliance, it is evident that
Respondents’ have failed to pay all construction equipment operators and master
mechanics employed by Cleveland, Ohio during the period of May 1, 1994 -
February 14, 2005, thus, resisting and defying this Court’s lawful Entry and Writs.
That Notice of Compliance also evidences Respondents® implementation of their
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plan to pay only the individually named Relators, when this Court’s order directs
payment to all construction equipment operators and master mechanics employed
by Cleveland, Ohio during the period of May 1, 1994 - February 14, 2005.

6. He is personally familiar with and aware of the hourly rate used by Respondents to
pay Relators for their work since May 1, 2007 through the present. That date is the
first day of the month after the month in which the CEQ Union’s collective
bargaining agreement with Cleveland expired. According to the April 2,2007 letter
from Jon Dileno, Esqg., the parties’ negotiations are at impasse. A true copy of that
letter is attached as Exhibit “A” to this Affidavit. The parties are still at impasse, and
have no collective bargaining agreement., Cleveland refused to extend the terms of
the Agreement beyond May 1, 2007.

7. Pursuant to 449 of the opinion in this case, Relators are entitled to be paid at the
prevailing wage rate when they are not being paid pursuant to a collective bargaining
agreement. Notwithstanding that obligation, since May 1, 2007, Cleveland has
ceased providing any employment benefits and has unilaterally changed these
employees pay to the following rates:

Group “A” Group “B” Master Mechanics
$34.69 $34.59 $34.94

8. Pursuant to-Y4 of the opinion in this case, Cleveland should be paying Relators based
upon the rates (the “Building Agreement Rate™) set out in the Construction
Employers Association Building Agreement. A true copy of the payment section of
the current Building Agreement is attached as Exhibit “B” to this Affidavit, The
Building Agreement Rate and 9’s 51 and 52 of the opinion in this case do not allow
and respectively prohibit Cleveland’s current offsets or deductions from Relators
wages for Cleveland’s contribution for a portion of its share of its payments to the
Public Employees Retirement System, or for health and welfare, apprenticeship and
construction industry service program amounts. Respondents’ payments to Relators
since May 1, 2007 based upon the hourly rates described in paragraph 7 of this
Affidavit shows the same defiance of this Court’s judgment as is evidenced by
Respondents’ not paying all of these construction equipment operators and master
mechanics.

9. Pursuant to the Building Agreement Rate, and this Court’s August 15, 2007
Judgment Entry, Respondents should have been paying those persons employed by
Cleveland as construction equipment operators and master mechanics at the
following prevailing hourly wage since May 1, 2007 .

Group “A” Group “B” Master Mechanics
$41.70 $41.55 $42.20

For the period of May 1, 2007 through the present, Cleveland has paid its construction
equipment operators and master mechanics the following amounts per hour less than their
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prevailing wage rate, based upon the methodology announced by this Court’s August 15,
2007 Judgment Entry in the above noted case.

10.

11.

12.

FURTHER AFFIANT SAYETH NAUGHT.

Group “A” Group “B” Master Mechanics
$7.01 $6.96 $7.26

Relators’ attorney’s email to Respondents’ attorney about this branch of her clients’
contempt is attached as Exhibit “C” to this Affidavit, That email suggests that
Respondents’ refusal to correct these payment shortfalls, by refusing to pay the
prevailing wage rate and intentionally paying the short fall amounts, is bad faith and
evidences their malice toward Relators. He has seen no written response to these
emails.

I received from Tony Washington, Cleveland’s Labor Relations Manager, the
August 22, 2007 correspondence attached as Exhibit “D” to this Affidavit. That
correspondence describes Respondents’ plan to comply with this Court’s August 15,
2007 Opinion in Case No. 2006-2056, which requires Cleveland to provide its
construction equipment operators and master mechanics with sick leave. Cleveland’s
recognition of that obligation for a period of time after February 14, 2005 is not
consistent with its failure and refusal to pay the prevailing wage rate from May 1,
2007 and into the future, and continuing failure to provide this sick leave benefit.

Forthese reasons, he believes and suggests that this behavior evidences Respondents’
contempt of this Court, its Judgment and Writs of Mandamus issued in the above
noted case, and would justify the issuance of the orders and sanctions prayed for by
Relators. .

e
e
ot
et

< j‘ / '
R

Frank P. Madoenia

o

iy T A
S

SWORN TO and subscribed in my presence this /c/i?y of October, 2007,
' v
Notary Public

STEWART D. ROAL, Attamey At Law
Notawy Public - Seie of G -
v commission hes. 1o efghinihel dae
Section 14744 & C.
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LTI ER MENDEISON ®

o FARPESTLIUAL St LY T

April 2, 2007 ~ Jon M. Dileno
Direct: 216.623.6059

jdileno@littler.com

VIA HAND DELIVERY

Stewart D, Roll, Esq.

PERSKY, SHAPIRO & ARNOFF Co., L.P.A.
Signature Square II .

25101 Chagrin Boulevard, Suite 350
Cleveland, OH 44122

Re:  City of Cleveland and MCEO Negotiations

Dear Dan:

I am writing in response to your correspondence of March 29, 2007. In response to your
efforts to labe] the City’s March 23, 2007 written proposal as regressive, I will remind you
that what has' transpired in mediation is a series of off-the-record discussions couched in
terms of possible “package” solutions. That means that the discussions did not involve
formal proposals, and the suggestions from both sides were presented in an all-or-nothing
framework. In other words, if an overall agreement did not flow from the mediation process,
the parties’ respective bargaining positions would not be prejudiced.

Therefore, for instance, although your proposal of March 29, 2007, regarding the critical
izsue of “craft jurisdiction” represents a digression from your representations made at the
close of our most recent mediation session, it will be addressed as a formal counter proposal.

In that regard, the City rejects your proposal. As we have stated to you repeatedly at the
bargaining table, the City is not willing to be saddled with the craft jurisdiction language that
by its very nature creates more work for the MCEO’s members at the expense of other City
unions and which impedes the City’s overall objective of operational efficiency. Further,
although the City believes it has existing rights to privatize the work performed by the
MCEQ?’s, we must insist upon the incorporation of our privatization and management rights
proposals -- that we are proposing to nearly all other civilian (non-safety department) unions,
and which already exists in most of those confracts n similar form.

Finally, the City is not willing to provide compensation above the 2% per year increases
reflected in its last proposal. The members of the MCEO Union are among the highest paid
employees in the City, and the City’s precarious fiscal condition does not justify wages or
other forms of compensation beyond 2% per year. Asa result, in the area of compensation,
the City will not vary from its March 23, 2007 proposal.

THE WATIDNAL EMPLOYMENT & LABCOR LAW FIRM®

1100 Superior Avenue, 20th Flooz, Clevelend, Ohio 44114 Tel 216.696.7600 Fax: 216.696.2038 www lidter.com

EXHIBIT “A”
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Stewart D. Roll, Esg.
April 2, 2007
Page 2

It is the City's position that based on the Union’s latest proposal, the parties have reached an
impasse in these negotiations. However, since we had previously agreed to schedule today's
mediation session and extend the terms of the contract to this point, the City will mediate in
good faith in the hopes that we can overcome this apparent impasse,

Sincerely, M

Jon M. Dileno

IMDtvs
ce: City of Cleveland

Cleve:336577.1 4580.2306




EFFECTIVE
:May 1, 2006 through April 30, 2009

Between

INTERNATIONAL UNION OF
OPERATING ENGINEERS
LOCAL 18 AND ITS BRANCHES

(AFL-CIO)

CONSTRUCTION
EMPLOYERS ASSOCIATION

EXHIBIT “B”



EXHIBIT “A”
WAGE RATES AND FRINGE CONTRIBUTIONS

ZONE IA coveting Cleveland and the foliowing counties: Ashtabula, Cuyahoga, Erie, Gesuga, Huran,
Lake, Lorain and Modina

Classification:
MASTER MECHANIC/EQUIPMENT FOREMAN
05/01/08 os/01/07 05/01/08
Rate $31.33 $32.38" : $33.43"
H&w B.51 5.51 5.51
& Penslon 330 3.65 . 4.00
Apprenticaship - 0.50 0.50 0.50
CISP (Cleveland) 012 012 .12
E&S 0.04 0.04 0.04

*in the svent that additional funds are neadad for fringe benefits, thay will be diverted from wages.

{over)




Classification:

GROUP A
05/01/08 08/01/07 05/01/08
Rate $30.83 $31.88" $32.93*
HEa&W 5.51 £.51 5.51
Pension 3,30 3.85 4.00
Apprenticeship 0.50 0.60 0.50
CISP (Cieveland) 0.12 0.2 012
E&S 0.04 . 0.04 0.04
*In the event that additional funds are needed for fringe benefits, they will be diverted from wages.
o Operators of:
S A-Frames Cranes (all types)

Boiler Operators, Compressor Operators, Hydrawlic  (Boom & .Jib 200" and over - $31.58 effactive 05/01/06)
Pumps & Power Pacs when mounted on &  (Boom & Jib 300" and over - $31.83 effective 05/01/08)
crane or ragardiess of where said equipment is  (Boorn & Jib 200" and over - $32.83 effactive 05/01/07)"
mounted {piggy-back operation) {Boom & Jib 300 and over - $32.88 effective 05/01/07)*

Boorn Trucks (all types) {Boom & Jib 200" end over - $33.68 effective 05/01/08)”

Cebleways {Boom & .Jib 300" and over - $33.93 effective 05/01/08}"

Cherry Pickers Cranes — compact; track or rubber ovar 4000 Ibs. capacity

Combination Concrete Mixers & Towers Cranes — self ereciing; stationary, track or truck

Caoncrete Pumps {all conflgurations)

Derricks (ali types)
Draglines

Dredges (dipper, clam or suction), 3-man grew 4

Elava_.tlng Gradars or Euclid Loacgars ;ﬁg ?:!)Ei?fzrrgs (&lltypes on sie)

2?:;:}? Equipment Power Shovels

s Robot

Hellcopter Operators, holsting bullding materlals nm&"érﬁé“'é?ﬁeﬁl?é’ if::c;rilshggﬁhvigﬁ wells

Hallcopter Winch Operators, hoisting buliding {all typeé) Geothermal work and sub-

Hoe??gl?ms) structure work

Holsts (two ar more drums) Houggere;rsaEcl::r?;}Uﬂs with Winch/Holst {when

Lift Slab or Panel Jack Operators Side Boomnd

pncomtives (all ypas) Sfip Form Pabers

n . " . .
@ Mixers, Paﬁﬁ':g ?ﬂﬂ:&‘: (dl\ft?;r)]anlc or Welder) Straddle Carriers (building construction on sita)

Mohile Concrete Pumps with Booms -

Tranch Machines {over 24" wide)
Tug Boats




Classification:

GROUF B
05/01/06 05/01/07 05/01/08
Rate $30.68 $31.73* $30.78*
HE&W 551 5.51 5.51
Pansion 3.30 3.65 4.00
Apprenticeshlp 0.50 0.50 .50
CISP (Cleveland) o012 0.12 0.12
E&S 0.04 - 0.04 G.04
*in the event that additional funds are needed for fringe banefits, they will be diverted from wages.
o Operators of:
N Asphait Pavers Lead Groasemen
Bulidozers Mucking Machines
CMl-Type Equipment Power Graders
Endloaders Power Scoops
Horizontal Diractional Drill Locator Power Scrapers
Horlzontal Directional Drill Operator Push Cats
Instrument Man** Rotomills
Kolman-type Loaders (girt loading) Saw (concrate vermesr-type)

*~The addition of this pay classification does not expand juriadiction, but only establishes the pay
classification If Operating Engineers arg used.




Page 1 of 3

Eva J. Potter

From: StewartD. Roll [sdanl@msn.com]

Sent:  Thursday, October 04, 2007 8:19 PM

To: Langhenry, Barbara

Ce! Triozzi, Robert

Subject: Re: Cleveland's Payment Pursuant to Supreme Court Case No. 2006-2055

Dear Ms. Langhenry:

Thank you for responding to my below noted October 3, 2007 email. | understand your response to mean that
Cleveland will not be paying all of those persons employed by it as construction equipment operators and master
mechanics during the period of May 1, 1984 - February 14, 2005, as required by the subject judgment and writs of
mandamus. That understanding is based upon your advice that, "The City should have the paychecks and
interest payments for the individually named Relators in Supreme Court Case No. 2006-2056 who are not
deceased ready by Thursday, October 11, 2007 at the latest." If Cleveland intends to nonetheless pay all of
those persons employed by it as construction equipment operators and master mechanics during the
period of May 1, 1294 - February 14, 2005, you must advise me of that fact by email no later than Friday,
October 5, 2007 at 11:00 a.m. Failure to provids that advice will result in me confirming that understanding in an
evidentiary affidavit to be filed with the Ohio Supreme Court. Failure to provide that advice will also require
the persons identified in my September 14, 2007 emall to you to appear for their scheduled depositions
under penaity of being held in contempt of Judge McDonnell's order issued In Cuyahoga County, Ohio

Special Docket Case No.Case: SD 07076306. A courtesy copy of that email appears below.
Sincerely,
Stewart D. Roll

- Qriginal Message ~---

From: "Langhenry, Barbara" <BLanghenry@city.cleveland.oh.us>

To: "Stewart D. Roll" <sdapl@msn.com>; "Langhenry, Barbara" <BLanqhenrv@mtv cleveland.oh.us>
Ce: "Triozzi, Robert" <RTriozzi@city. cleveland oh.us>

Sent: Thursday, October 04, 2007 6:12 PM

Subject: RE: Cleveland's Payment Pursuant to Supreme Court Case No. 2006-2056

> Mr. Roll:

>

> Unfortunately, the City will not have the paychecks ready by

> tomormrow, October §, 2007. As the City's Commissioner of Accounts, Richard
> Sensennbrennet, said in his affidavit , "Given no unforeseen difficulties,

> the City should be in a position to issues {si¢] paychecks to the employees

= by October 5, 2007." The process of gathering information and making

> caleulations has taken a few more days than expected. The City should have
> the paychecks and interest payments for the individually named Relators in

> Supreme Court Case No. 2006-2056 who are not deceased ready by Thursday,
> QOctober 11, 2007 at the latest.

-

> As a courtesy to you and in accordance with the payment instructions

> that we have received, the City will be deducting forty percent of the gross

> wages from each paycheck and issuing a check to you for the total

> deductions. The interest checks will be payable to you and each of the

> individually named Relators. Additionally, will you be sending the original

> copies of these payment instruction memos to ug? As to the two deceased

> Relators, we need proof of authority to receive the checks and fo instruct

> the City fo deduct forty percent.

>

> Someone from the Law Departmant will notify you when the checks are
> ready. They can be picked up directly from the Treasury Division in City

EXHIBIT “C”
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> Hall by the person to whom the check is issued with proper identification,

> or the City can mail them to the person to whom the check is issued. Let me
> know what you and your clients desire.

>

> | realize that you have called me a couple of times today. | have

> not been in my office for most of the day. | trust that this e-mail answers

> what you called about.

>

> Barbara

-

=

> ——Qrlginal Message-—--

> From: Stewart D. Roll [mailto:sdani@msn.com]

> Sent: Wednesday, Octoher 03, 2007 7:44 PM

> To: blanghenry@city.cleveland.oh.us

> Cc: rtriozzi@city.cleveland.oh.us

> Subject: Cleveland's Payment Pursuant to Supreme Court Case No. 2006-20568
=

> Dear Ms. Langhenry:

>

> Please answer the foliowing questions by close of business on October 4,. -
> 2007. :

-

> 1. Wil Cleveland be paying on Qctober 5, 2007 all of the monies due to

> all of those persons employed by it as construction equipment operators and
> master mechanics during the period of May 1, 1994 - February 14, 2005, as
> required by the subject judgment and writs of mandamus?

-

>2. Does Cleveland intend to follow the payment instructions of those

> employees with respect to monies that they owe my law firm?

> '

> 3. Does Cleveland Intend to mail or distribute those payments by hand,

-

>

> Sincerely,

> Stewart D. Roll

-

~~- QOriginal Message ——

From: Stewart D. Roll

To: Langhenry, Barbara'

Cec: rtriozzi@city. cleveland.oh.us ; 'Stewart D. Roll' ; sdani@msn.com ; 'Eva Potter’

Sent: Friday, September 14, 2007 4:22 PM

Subject: Pending Depositions - MCEOLC v. Cleveland, Frank Jackson and City Counsel - Case: 5D 07076306

Dear Ms. Langhenry:

Please find attached a courtesy copy of an Order and Judgment Entry signed and filed by the Honorable Nancy
R. McDonnell, requiring noted depositions and production of documents. In that regard, | plan fo depose the
following persons on the dates and times indicated in this email. Please plan to produce the described
documents in advance of the depositions. Please contact me if you have any questions. Please telephone me if
you would like to discuss this email.

October 8, 2007

9:00 a.m. - City Council President and Finance Committee Chair Martin Sweeney.
10:30 a.m. - Clerk of Council Emily Lipovan
11:.00 a.m. - Councilwoman Fannig Lewis

1N/&0N7
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1.00 p.m. - Mayor Frank Jackson
2:00 p.m. - Commissioner, Dennis Nichols, Division of Public Utilities Fiscal Control, Department of
Public Utilities '

Qctober 9, 2007

9:00 am. - Treasurer Algeron Walker

11:00 a.m. - Operating Budget Manager Lee Carpenter, Depariment of Finance
1:00 p.m. - Director Sharon Dumas, Department of Finance

2:00 p.m. - City Controlier James Geﬁtile

October 10, 2007

9:00 a.m. - Councilman and Vice Chair of the Finance Committes

10:00 a.m. - Councilwoman Dona Brady and Member of the Finance Committee

11:00 a.m. - Councilman Anthony Brancatelli and Member of the Finance Committee

1:00 p.m. - Councilwoman Patricia Britt and Member of the Finance Committee

1:45 p.m. - Councilman Roosevelt Coats and Member of the Finance Committee

2;30 p.m. - Coirncilman Jay Westbrook and Member of the Finance Committee

315 p.m. - Councitiman Matt Zone and Member of the Finance Committee

4:00 p.m. - Councilwoman, Majority Leader Sabra Scott and Member of the Finance Committee
Sincerely,

Stewart D. Roll Esq.

Persky, Shapiro & Arnoff Co., LPA
25101 Chagrin Blvd. - Suite 350
Beachwood, Ohio 44122

Tel. (216) 360-3737

Fax (216) 593-0921
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Eva J. Potter

From: Stewart D. Roll [sdanl@msn.com]

Sent: Thursday, Cctobser 04, 2007 8:20 PM

To: Eva Potter

Subject: Fw: Corrected Reply to Cleveland's failure to pay the prevailing wage rate to its CEO

employess since April 1, 2007 emall.

————— Original Message ==----

From: "Stewart D. Roll" <sdanl@msn.com>

To: "Langhenry, Barbara" <Blanghenry@city.cleveland.ch.us>

Cc: <rtriozzi@city.cleveland.oh.us>; "Eva Potter" <ejpotter@perskylaw.com>; "Stewart D.
Roll"™ <sdanl@msn.com>

Sent: Tuesday, October 02, 2007 8:30 PM

Subject: Corrected Reply to Cleveland's failure to pay the prevailing wage rate to its CEO
employees since April 1, 2007 email.

> FYI.

>

D e Original Message —--—---

> From: “"Stewart D. Roll" <sdanl@msn.com>

> To: "Langhenry, Barbara”" <BLanghenry@city.cleveland.ch.us>
> Cc: <rtriozzilcity.cleveland.oh.us>; "Eva Potter"

> <ejpotter@perskylaw.com>; "Stewart D. Roll" <sdanl@msn.com>
> Sent: Tuesday, Octcber 02, 2007 8:16 PM

> Subject: Re: Cleveland's failure to pay the prevailing wage rate to
> its CEO employees since April 1, 2007.

>

> ;

>> Dear Ms. Langhency:

>> Your analysis of the Supreme Court's opinion in Case No. 2006-2056 is
>> erroneous.

>> Sincerely,
>> Stewart D. Roll

P> mm——— Original Message -—-—=-

»> From: "Langhenry, Barbara"™ <BLanghenry@city.cleveland.oh.us>

>> To: "Stewart D. Roll" <sdanl@msn.com>

>> Sent: Tuesday, October 02, 2007 5:23 BM

>> Subject: RE: Cleveland's failure to pay the prevalling wage rate to
>> its CEO employees since April 1, 2007.

»>»> Mr. Roll:

>>> We are continuing te leock at the issues that you have raised. I
>>> want to point out that the Supreme Court's August 15, 2007 opinion
>>> does not address the City's obligations toward the CEQ employees
>>> past February 14, 2005,

>

>>> Barbara Langhenzy

S5

PP e Original Message-———-

»>>> From: Stewart D. Roll [mailto:sdanl@msn.com]

>>»> Sent: Monday, October 01, 2007 2:02 PM

>>> To: blanghenry@city.cleveland.oh.us

>>> Ce: rtriozzilcity.cleveland.oh.us

>>> Subject: FW: Cleveland’'s failure to pay the prevailing wage rate to

1
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its CEQ employees since April 1, 2007.
Dear Ms. Langhenry:

1 trust and understand that you will be responding to this email to Ms.
Monegan, as noted in her 'auto reply: out of the office’ email
response to the below noted message.

Sincerely,
Stewart D. Roll

----- Original Message=-=----

From: Stewart D. Roll [mailto:sdanl@msn.com]

Sent: Monday, October 01, 2007 11:57 AM

To: 'Monegan, Theodora'

Cc: blanghenry@city.cleveland.oh.us; rtriozzifeity.cleveland.oh.us
Subject: Cleveland's failure to pay the prevailing wage rate to its
CEQ employees since Apxril 1, 2007,

Dear Ms. Monegan:

You have not responded to my below noted September 20, 2007 email.
Please R

respond by return emall no later than close of business tomorrow.
Please ’

disclose whether Cleveland intends to continue making those
deductions for PERS and other miscellaneous amounts from the pay of
its CEO employees, and to continue to fail to reimburse its CEO
employees for those wrongful deductions since April 1, 2007. The
Chio Supreme Court opinion in Case No.

2006-2056 specifically prohibits those deductions. Cleveland's
failure to commit to change its behavior, and to commit to this
reimbursement by a specific date this month by close of business
tomorrow will result in a supplemental motion to show cause and for
sanctions. '

Sincerely, .
Stewart D. Roll -

~~~~~ Original Message-—-—~--

From: Stewart D. Roll [mailto:sdanl@msn.com]

Sent: Thursday, September 20, 2007 5:23 AM

To: Monegan, Theodora

Cc: blanghenryBeity.cleveland.ch.us; rtriozzifclty.cleveland.oh.us
Subject: Cleveland's failure to pay the prevailing wage rate to its
CEQ employees since April 1, 2007.

Dear Ms. Monegan:

When we talked on Tuesday, September 1B, 2007 about this matter, you
told me

that Cleveland recognized that it should not be deducting from the
pay of its CEO employess PERS and miscellaneous other payments. In
view of that advice, I suggest that Cleveland's continuing failure
to make those payments

is intentional, and with knowledge that this action will harm these
employees. I understand current Chio law to be that such action may
support

an award of punitive damages. Please advise your client accordingly.
Please also convey my request that those payments should be included
in their next pay check, and all future checks.



>>> I also understand from our conversation that it will be necessary to
>>> judicially resolve Cleveland's continuing failure to pay thase

>>> employees based upon the below described CEA building rate. Please
>>> contact me if you would like to further discuss this emasil or

>>> situation.

>

>>> Sincerely,

>>> Stewart D. Roll
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SRR —mm—— Original Message -———-—-

>>> From: "Stewart D. Roll"™ <sdanlfmsn.com>

»>> To: "'Langhenry, Barbara'" <BlLanghenry8city.cleveland.ch.us>

>»> Co: <rtriozzifeity.cleveland,oh.us>; "'Monegan, Theodora'"
»>» <TMonegan@ecity.cleveland,oh,us>; "'Stewart D. Roll'®

»>>> <sroll@perskylaw,com>;

>»> <sdanl@msn.com>; "“'Eva Potter'” <ejpotterBperskylaw.com>

>>> Sent: Friday, September 14, 2007 5:06 PM

»>>> Subject: Cleveland's failure to pay the prevailing wage rate to its
>>> CEQ employees since April 1, 2007.
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>>>> Dear Ms. Langhenry:
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S>>
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>>>> Have a lovely weekend. We'll be following up on this matter next week.
>>»>
>»>>
>33
»»>% Sincerely,
>>>> '

>3>>

>5>>

>>»>»>» Stewart D. Roll Esqg.

B>

>>>> Persky, Shapiro & Brnoff Co., LPA

5555

>»>>» 25101 Chagrin Blvd. - Suite 350

P55 5

>>»> Beachwood, Ohio 44122

>

»>>>»> Tel. {216} 360-3737

>

>>>> Fax (216} 593-0921
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>>>> From: Stewart D, Rell [mallto:sdanl@msn.com]

>»»> Sent: Tuesday, September 11, 2007 10:38 AM

>>>> To: 'Langhenry, Barbara'

>>>»> Cc: 'rtriozzifcity.cleveland.oh.us'; 'Monegan, Thecodora’; fStewart D.
»>>>> Roll'; N

>>>> ‘Eva Potter'; 'sdanl@msn.com'

>>>>» Subject: Cleveland's failure to pay the prevailing wage rate to its
>>>> CEO employess since April 1, Z2007.
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Dear Ms. Langhenry:

We still have no response to item 4 from the below noted email. It
is clear to me based upon correspondence from Cleveland attorney
Jon Dileno that Cleveland has been paying its CEO employees since
April 1,

2007 based upon its belief that it may deduct from the prevailing
wage rate a portion of Cleveland's mandatory payment to PERS,
miscellansous other payments, and that it those wages are based
upon the Heavy Highway rather that the CEA Agreement. The Ohio
Supreme Court opinion in Case No. 2006-2056 makes clear that those
deductions are inappropriate and that the correct measure of the
prevailing wage rate for these employees is the CEA Agreement,
Please let me know by Friday, September 14, 2007 whether Cleveland
will be making these pay adjustments by the next pay period and
repaying these employees the underpaid amounts by their first
paycheck during Octobexr, 2007 to reflect the holdings in Case No.
2006-2056. Cleveland's failure to commit by return email to
undertake these actions by close of business on Friday, September
14, 2007 will result in another Mandamus Complaint being filed in
the Ohio Supreme Court to addregs these lssues.

Please contact me if you have any questions or if you would like to
discuss this matter.

Sincersly,

Stewart D. Roll Esq.

Persky, Shapiro & Arncff Co., LPA
25101 Chagrin Blwvd. -~ Suite 350
Beachwood, Ohio 44122

Tel. {216) 360-3737

Fax (216) 593-0521

From: Stewart D. Roll [mailto:sdanlBmsn.com]

Sent: Tuesday, August 28, 2007 5:4¢ PM

To: 'Monegan, Theodora’

Cc; sdanl@msn.com; ."Eva Potter'

Subject: Respondents' Compliance with Ohic Supreme Court Mandamus
Order - Case No. 2006-2056
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Dear Ms. Monegan:

Please accept this email as my confirmation of what I understand we
discussed during today's 2:00 p.m. meeting in your office. Please let
me

know immediately if this email does not accurately describe the essence
of

your advice and our conversation.

(1) Cleveland will be promptly paying Relator MCEOLC's CEQ members
and
individual Relators based upon the deficiency amounts identified in

Exhibit

"B" to the Complaint and the number of regular and overtime hours
worked,

all in accord with the then current CEA contracts,; further to the
mandamus

order issued in the subject opinion.

{2} Cleveland will promptly provide to me the detailed regular and
overtime hours worked by these employees during the period of January
1,

2004 - February 15, 2003, to facilitate MCEOLC's computation of what
Cleveland owes for this period.

(33 My firm's W-9 will be sent to you this week to farilitate
Cleveland's compliance with these employees' payment instructions.

(4} You will let me know this week what is Cleveland' s position as
Eﬁether it will ﬁay current CEQC's the hourly prevailing wage rate in
3§§§r:he extant CEA Agreement, a copy of which is attached to my Bugust
2367 letter to Mr. Triozzi. v

{5) Cleveland continues to decline to provide the CEOs with the
benefits

at issue in Judge Gallaghex's case, which are provided to all other
Cleveland employees pursuant to ordinance, notwithstanding the Court's
finding that it Cleveland did not pay these employees at the prevailing
wage

rate, as requlired by Cleveland's Charter. You understand that the CEQ
Union

believes that Cleveland has alsc not pald the prevailing wage rate
since

April 1, 2007, because those payments are not based upon the CEA rate,
AND

Cleveland 1s wrongfully deducting a portion of its PERS and other
payments

from the heavy highway wage rate that is usling. The subject opinion
makes

clear that the CER Agreement establishes the prevailing wage rate.
These

ordinances make clear that if an employee is not paid at the prevalling
wage

rate, that the noted benefits must be provided. The ordinance with
respect .

to health care insurance only excuses az fallure to provide that
insurance

if

wages are being paid at the prevailing wage rate pursuant to an
ordinance

5
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that was repealed. For that reason, all insurance payments should be
refunded, and that insurance should be provided until Cleveland pays
these

employees as required by this ordinance.

{6} I suggested and you agreed that the CEO and Union and Cleveland
should renew their CBA negotiations. You advise Mr. Jon Dileno
accordingly.

With regard to the issues extant in the Gallagher case, I believe that
Cleveland's continuing failure to provide benefits is bad faith, which
justifies an award of punitive damages. I disagree with your
suggestion

that Cleveland's expected payment for 1994 - 2005 cures Cleveland's
failure

to provlide these benefits during this period, because that argument
lgnores

the time value of the cost of not receiving these benefits.

Sincerely,

Stewart D. Roll Esg.

Persky, Shapiro & Arnoff Co., LPA

25101 Chagrin BlYﬁ. - Suite 350

Beachwood, Qhio 44122

Tel. (21l6) 360-3737 -

Fax (216} 583-0221



AUG-24-2007(FRI) 11:32 P.00c/002

City of Cleveland
Frank G, lackson, Moyor

Department of Persorinel & Human Resources
601 Lakeside Avenue, Room 121

Clyveland, Chio 44714-1015

216/664-2493 «Fax: 7 16/664-3489
www.clovelandeal.goy

August 22, 2007

Mr. Frank Madonia, President

Municipal Construction Equipment Operators (MVCEOs)

P. 0. Box 22037

Beachwood, Ohio 44122

Re: MCEQO Mandamus Action

Dear Mr. Madonia:

The Department of Human Resources and Labor Relations is working on a
process to credit all the affected MCEO bargammg unit employees with their sick
leave, retroactive to May 1, 2007 |

if you have any questions or concerns, please cali me at (216) 664-2152.

Sincerely,

Tony Washington, Labor Relations Mariager
Department of Personnel & Human Resources

Ce: Trudy Hutchinson, Dir. Personnal & Huiman Resources

Theodora Monegan, Chief Assistant Director of Law
William Sweengy, Assistant Director of Law

Received Time /Aug. 24.k2007011:40AM No. 2786

EXHIBIT “D”
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Department of Personnel & Human Resources
601 Lakeside Avenug, Room 121

Cleveland, Ohic 44114

Phone: 216-664-2483

Fee 216-684-3489

T"’M fwm ' a- o ;mw@h%«

Company: Cit_v of %vciandmeonnﬂl & HR

: FaxNumbcr‘ 216.664.3489 .
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