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I. STATEMENT OF FACTS

This case arises out of a single car accident that occurred on January 24, 2004. The car

was driven by 16-year old Christopher Howard, son of the Appellee. The decedent, Christopher

Howard lost control of his vehicle and crashed into a tree. (Supp. p. 367) Christopher Howard

died as a result of the accident.

On January 24, 2004, the Miami Township Fire Department conducted a live fire training

evolution at 5460 Bear Creek Road, Miamisburg, Ohio. The owner of the home located on that

property gave the Fire Department authorization to burn the building. (Supp. p. 5) As part of the

planning for the live fire training evolution, the Fire Department notified various environmental

agencies and obtained documentation and inspections regarding asbestos in the building. (Supp.

pp. 6, 7) Severa( of the Lieutenants and Deputy Chief Queen put together a training plan, which

included the location of the apparatus, what apparatus was to be used, the amount of water at the

scene, the location of the crews and the manner in which the structure would be ignited and

consumed. (Supp. pp. 9, 14)

The training evolution began at approximately 9:00 a.m. on the morning of January 24,

2004. (Supp. p. 18) A series of training evolutions took place throughout the morning and

afternoon, including several live fires. (Supp. p. 19). At approximately 2:30 p.m. the training

evolutions were completed and the decision was made to begin final ignition of the structure for

disposal purposes. (Supp. p. 19). The structure was burned in a systematic pattem so that the

entire structure bumed and dropped into the basement without the need to use additional water to

knock down the fire. (Supp. pp. 20-21).

At approximately 4:30 p.m., the majority of the structure had been consumed; the

equipment demobilized and placed back into service; and the Township dispatch center was
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notified that the training evolutions were completed. (Supp. pp. 21-22) A request was made by

the deputy chief on duty, Deputy Chief Hoffman, to have the police patrol check the site

occasionally throughout the evening and a crew from Station 49 was assigned to periodically

evaluate the site and apply road salt, as needed, to any areas where water came in contact with

the road. (Supp. p. 22)

Deputy Chief Hoffrnan contacted Firefighter Joshua Pirk and advised him to pick up salt

from Station 49 to be applied to the road by the fire training site. (Supp. p. 78) At approximately

6:00 p.m., three members of the Station 49 crew went to the fire training site to check on the fire

embers and to spread salt on Bear Creek Road. (Supp. p. 62) It was still daylight when the

firefighters returned to Bear Creek Road to apply additional salt to the road. (Supp. p. 151) The

firefighters covered any wet areas on the road with salt. In front of the driveway, they spread salt

for the entire width of Bear Creek Road. (Supp. pp. 148, 149, 150; Supp. p. 79) As Firefighter

Keyser stated, "[i]f there was moisture, we salted it." (Supp. p. 150) The firefighters, who

walked the roadway in front of the home spreading salt, found no ice on the roadway at that time.

(Supp. p. 83)

The firefighters returned to the site a second time at approximately 7:30 p.m. (Supp.

p. 86) The firefighters checked Bear Creek Road around the fire training site again at that time.

(Supp. p. 90) The firefighters evaluated the scene, and in their discretion, determined that no

additional salt was needed. The firefighters noted that "[i]f there was ice, we would have called

for a salt truck and notified our shift commander." (Supp. p. 93)

At approximately 9:00 p.m., Officer Scott Aronoff was patrolling the area when a car

passed him going around the curve in front of the fire training site, the same curve which the

decedent later failed to negotiate. The vehicle passing Officer Aronoff was traveling northbound



in excess of the posted 55 miles per hour speed limit and Officer Aronoff, who was traveling

southbound, turned around to pursue the speeding motorist. (Supp. pp. 186-188) According to

Officer Aronoff, who recalled applying his vehicle's brakes as well as walking in the vicinity

where the accident later took place, the roadway was not slippery. Although Officer Aronoff

saw water, he was able to drive and walk safely on the roadway. (Supp. p. 192) Furthermore,

both Officer Aronoff and the speeding motorist were able to negotiate the curve safely. (Supp.

pp. 192-193)

Approximately fifty minutes after Officer Aronoff and the speeding motorist safely

negotiated the roadway in front of the burn site, Christopher Howard and a friend, Robin Butler,

were traveling northbound on Bear Creek Road. (Supp. p. 285) Before the curve on Bear Creek

Road, there is a "Curve Ahead" sign, which warns drivers that the curve should be negotiated at

no more than thirty miles per hour. Christopher Howard and his passenger safely negotiated the

curve on Bear Creek Road in front of the burn site. Apparently, Christopher Howard wanted to

see if he could negotiate the curve at a higher rate of speed so he retraced his path of travel and

again proceeded northbound on Bear Creek Road. Five seconds prior to the crash, Christopher

Howard was traveling sixty miles an hour around the curve - twice the speed recommended for

safe negotiation of the curve. (Supp. p. 270) A young and inexperienced driver, Christopher

Howard lost control of the vehicle, went off the road and crashed into a tree. (Supp. p. 386)

Christopher Howard died as a result of the accident, although his passenger, Robin Butler,

survived.

On August 9, 2004, Appellee Donald Howard, individually and as the Administrator of

the Estate of Christopher Howard, and Hallie Taylor filed a wrongful death and survivorship
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action against Miami Township-Fire Divisiont and Miami Township. The Complaint alleged

that Miami Township's negligence proximately caused the death of Christopher Howard. (Supp.

pp. 367-368) On June 21, 2005, the Township filed a Motion for Sunnnary Judgment as to the

Howards' claims on the basis that the Township was immune pursuant to Chapter 2744 of the

Revised Code which Appellees opposed.

On January 17, 2005, the Trial Court issued its "Decision, Entry, and Order Sustaining

Defendants' Motion for Summary Judgment"(Appx. 23) According to the court, the water and

ice on Bear Creek Road did not amount to an "obstruction" as contemplated by R.C. §

2744.02(B)(3). (Appx. 36) Revised Code Section 2744.02(B)(3) imposes liability upon political

subdivisions "for injury, death, or loss to person or property caused by their negligent failure to

keep public roads in repair and other negligent failure to remove obstructions from public roads

***" The Trial Court held that "obstruction" should be given its usual and ordinary

definition-something that "blocks or closes up by obstacle." (Appx. 36) Since passage through

Bear Creek Road or the ability to see Bear Creek Road had not been blocked by any obstacle, the

Trial Court determined that the water and ice on the road did not amount to an "obstruction" by

definition or by application. As such, the exception to immunity set forth in R.C. §

2744.02(B)(3) was not applicable and the Township was immune from liability.

On February 14, 2006, a Notice of Appeal to the Second District Court of Appeals was

filed by Donald Howard, only. On appeal, Donald Howard raised one assignment of error: the

Trial Court erred in frnding that the Township was immune from suit as a matter of law pursuant

to R.C. Chapter 2744. On March 30, 2007, the Second District Court of Appeals rendered its

opinion reversing the Trial Court's grant of summary judgment on the issue of immunity.

' Miami Township-Fire Division is suijuris and incapable of being sued. The Fire Division is not a separate entity
from the Township.
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(Appx. 5) The Second District Court of Appeals held that under R.C. § 2744.02(B)(3),

"obstruction" should be "construed to include any object that has the potential of interfering with

the safe passage of motorists on public roads." (Appx. 11 Howard v. Miami Township Fire

Division, 171 Ohio App.3d 184, 2007-Ohio-1508 at ¶16.) Thus, the Court of Appeals held

further that pursuant to the statute, the Township is not entitled to judgment as a matter of law

"where the ice and water mixture that formed on Bear Creek Road on the night of Christopher

Howard's accident constituted an obstruction." Id.

On or about May 16, 2007, Miami Township filed a Notice of Appeal with the Court and

a Memorandum in Support of Jurisdiction, positing two propositions of law. (Appx. 1) On

August 29, 2007, this Court granted a discretionary appeal on Appellant's propositions of law.

H. ARGUMENT

A. Proposition of Law 1: An "obstruction" in the context of R.C. § 2744.02(B)(3)
should be given its plain and ordinary meaning of an "obstacle" or "something
that blocks" or "closes up [a roadway] by obstacle." This definition comports with
the plain and ordinary use of the word "obstruction," such as would put a political
subdivision on notice as to the types of conditions it is obligated to remove from
its roadways.

1) The blanket immunity provision set forth in R.C. &
2744.02(A) provides Appellants with immunity.

In order to resolve immunity questions under the R.C. § 2744 provisions, a three tiered

analysis is required. Ryll v. Columbus Fireworks Display Co., Inc., 95 Ohio St.3d 467, 769

N.E.2d 372, 2002-Ohio-2584, at 1119. Under this analysis, three questions must be addressed: 1)

whether blanket immunity exists, 2) whether any exception to blanket immunity applies, and 3)

whether a full defense to the exception exists. Colbert v. City of Cleveland, 99 Ohio St.3d 215,

790 N.E.2d 781, 2003-Ohio-3319 at ¶7.
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In general, R.C. § 2744.02(A)(1) provides political subdivisions with blanketinununity

for injury death or loss to persons or property resulting from the performance of a governmental

or proprietary function. Franks v. Lopez, 69 Ohio St.3d 345, 347, 632 N.E.2d 502, 1994-Ohio-

487. There is no dispute in this matter that pursuant to R.C. § 2744.01(C)(2)(a) a"governmental

function" includes, "the provision or nonprovision of police, fire, emergency medical,

ambulance, and rescue services or protection." Thus, the Township is immune from liability

under R.C. § 2744.02(A)(1) unless an exception in R.C. § 2744.02(B) applies. Feitshans v.

Darke Cry. (1996), 116 Ohio App.3d 14, 19-20, 686 N.E.2d 536.

In the present matter, there is no applicable exception to the blanket immunity provision.

However, Appellee argues that R.C. § 2744.02(B)(3) provides an exception to the blanket

immunity set forth in R.C. § 2744.02(A). Revised Code Section 2744.02(B)(3) provides, in

relevant part:

(3) * * * political subdivisions are liable for injury, death, or loss to person or
property caused by their negligent failure to keep public roads in repair and
other negligent failure to remove obstructions from public roads, ***.

The dispute in this case is over the definition of the tenn "obstruction" as used in R.C. §

2744.02(B)(3). The resolution of this issue depends on whether ice and slush constitute an

"obstruction" pursuant to the 124a' General Assembly's amendments in S.B. 106 to Ohio's

Political Subdivision Immunity Statute-R.C. § 2744.03(B)(3).

2) The usual and ordinary meaning of "obstruction" should be
applied.

Effective April 2003, the Ohio legislature amended R.C. § 2744.02(B)(3). Prior to

amendment, the statute provided: "Political subdivisions are liable for injury, death, or loss to

persons or property caused by their failure to keep public roads, highways, streets, avenues,

alleys, sidewalks, bridges, aqueducts, viaducts, or public grounds within the political subdivision
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open, in repair, and free from nuisance ***." As set forth above, the statute now limits the

exception to blanket immunity to "negligent failure to keep public roads in repair and other

negligent failure to remove obstructions from public roads ***." As can be seen by a

comparison between the old version and the new version, the new version of the statute removed

the word "nuisance" and instead stated a "negligent failure to remove obstructions." Huffman v.

Bd. Of Cty. Commrs., Seventh Dis. App. No. 05 CO 71, 2006-Ohio-3479 at ¶150-53. Thus,

since case law dealing with the old version of the statute does not address what an "obstruction"

is and case law dealing with the current statute has not yet determined this, there is little

guidance as to what constitutes an "obstruction." Id.

Accordingly, because the legislature did not assign a specific meaning to the word

"obstruction," courts are required to give the word its plain and ordinary meaning.

In the construction of statutes the purpose in every instance is to ascertain and
give effect to the legislative intent, and it is well settled that none of the language
employed therein should be disregarded, and that all of the terms used should be
given their usual and ordinary meaning and signification except where the
lawmaking body has indicated that the language is not so used.

Carter v. Division of Water, City of Youngstown (1946), 146 Ohio St. 203,65 N.E.2d 63 at

paragraph one of the syllabus; Hubbard v. Canton City I3rd. Of Ed., 97 Ohio St.3d 451, 780

N.E.2d 543, 2002-Ohio-6718 at ¶ 13.

As was noted by the Court of Appeals below, in the event that statutes fail to define the

intended meanings of words therein, the words must be given their plain and ordinary meaning,

unless legislative intent indicates otherwise. Howard v. Miami 7'ownship Fire Division, 171 Ohio

App.3d 184, 2007-Ohio-1508 at¶20 citing State ex rel. Montgomery Cty. Pub. Defender v.

Rosencrans, Montgomery App. No. CA20416, 2005-Ohio-668 1, at ¶ 18. The Court of Appeals

below identified the plain and ordinary meaning of "obstruction" as "(1) One that obstructs:
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OBSTACLE; (2) An act or instance of obstructing; (3) The act of impeding or an attempt to

impede the conduct of esp. legislative business." Webster's II New College Dictionary (1995)

755. "Obstruct" is defined as "(1) To clog or block (a passage) with obstacles; (2) To impede,

retard, or interfere with <obstruct legislation>; (3) To cut off from sight." Id

The Second District noted further that several other Courts of Appeal have recently relied

on this definition of "obstruction" in determining the extent of political subdivisions' liability

pursuant to R.C. § 2744.02(B)(3). See Parker v. Upper Arlington, Franklin App. No. 05AP-695,

2006-Ohio-1649, 2006 WL 832523, at ¶ 14 (finding that stop signs, painted crosswalks, and

sidewalk ramps do not "block up" or present "an obstacle or impediment to passing" through the

public roadways); Huffman v. Bd. ofCty. Commrs., Columbiana App. No. 05 CO 71, 2006-Ohio-

3479 at ¶ 53 (interpreting "obstruction" to include a fallen bridge). However, rather than relying

upon the cited ordinary meaning of obstruction, the Court of Appeals chose instead to examine

the General Assembly's use of the word "obstruction" in other provisions of the Revised Code.

A court interpreting a statute must first look to the language of the statute to determine

legislative intent, and if that inquiry reveals that the statute conveys meaning which is clear,

unequivocal and definite, interpretive effort is at an end, and the statute must be applied

accordingly. Shover v. Cordis Corp. (1991), 61 Ohio St.3d 213, 574 N.E.2d 457 (emphasis

added). The plain and ordinary meaning of "obstruction" is consistently defined throughout

various sources as an "obstacle" or the condition of being blocked. Black's Law Dictionary

defines "obstruction" as a "hindrance, obstacle or barrier." It further defines obstruct to include

"to block up; to interpose obstacles; to render impassable; to fill with barriers or impediments, as

to obstruct a road or way." Black's Law Dictionary, Fifth Edition. The Publisher's Editorial

Staff, West Publishing Co., 1979. See also The American Heritage® Dictionary of the English
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Language, Fourth Edition. Houghton Mifflin Company, 2004, ([Aln "obstruction" is one that

obstructs; an obstacle; "obstruct" is to block or fill (a passage) with obstacles or an obstacle.);

Merriam Webster Collegiate Dictionary, Tenth Addition. Merriam-Webster, 2003,

("Obstruction" is the state of being obstructed; especially: a condition of being clogged or

blocked; "obstruct" is to block or close up by an obstacle.). Additionally, the word obstruct

comes from the Latin word obstructio meaning barrier or obstruere, from ob- in the way plus

struere- to build, heap up. The American Heritage0 Dictionary of the English Language, Fourth

Edition. Houghton Mifflir_ Company, 2004.

Pursuant to the principle of statutory construction, verbis standum ubi nulla ambiguitas,

where there is no ambiguity, one must abide by the words. See, e.g., State v. Waddell (1995), 71

Ohio St.3d 630, 631, 646 N.E.2d 821, 821-822; State ez rel Herman v. Klopfleisch (1995), 72

Ohio St.3d 581, 584, 651 N.E.2d 995, 997-998. Thus, as in this case, words used in statutes

must be given their plain and ordinary meaning, unless legislative intent indicates otherwise.

Union Rural Elec. Coop., Inc. v. Pub. Util. Comm. (1990), 52 Ohio St.3d 78, 555 N.E.2d 641.

Thus, applying the usuai and ordinary meaning of "obstruction," the exception to immunity

would only encompass a political subdivision's negligent failure to remove something that

blocks, fills, clogs or closes up a public road.

3) The leizislative intent demonstrates the General Assembly's
obiective that "obstruction" be construed with its plain and
ordinary meaning.

In addition to the above principals of statutory coiistruction, an examination of the

legislative intent behind Chapter 2744 and specifically RC. § 2744.02(B)(3) also reveals that the

word "obstruction" should be given its usual and ordinary meaning. In determining the intent of

the legislature, a court may consider those factors listed in R.C. § 1.49, which include: the object
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sought to be attained; the circumstances under which the statute was enacted; the legislative

history; the common law or former statutory provisions, including laws upon the same or similar

subjects; the consequences of a particular construction; or the administrative construction of the

statute. R.C. § 1.49.

In the present matter, the Second District Court of Appeals held that "under R.C. §

2744.02(B)(3), "obstruction" should be construed to include any object that has the potential of

interfering with the safe passage of motorists on public roads." Howard, supra at ¶16. However,

this interpretation by the Second District was contrary to the 124th General Assembly's stated

purpose of accomplishing tort reform, i.e., limiting the tort liability of political subdivisions, in

amending R.C. § 2744.03(B)(3). As stated in the Legislative Service Commission Bill Analysis,

the General Assembly's purpose in amending the statute was to:

make[] changes proposed by Am. Sub. H.B. 350 of the 121" General Assembly (the
Tort Reform Act) ***[by] * * * re-enact[ing] the substantive changes to the PSSI
Law that were originally proposed by the Tort Reform Act and did not operate
because of Sheward. Ohio Legislative Service Commission Bill Analysis, General
Overall Operation of the Bill, at 2.

To accomplish its stated purpose, the General Assembly adopted the following changes

to R.C. § 2744.02(B)(3):

The liability of a political subdivision for failing to keep public roads, highways,
streets, avenues, alleys, sidewalks, public rg ounds, bridges, aqueducts, and viaducts
within the political subdivision open, in repair, and free from nuisance is repealed and
replaced with liability for injury, death, or loss to person or property caused by a
negligent failure to keep "public roads" (defined to mean public roads, highways,
streets, avenues, alleys, and bridges) within the political subdivision in repair and
other neelisent failure to remove obstructions from such "public roads ***. See,
Ohio Legislative Serv. Comm. Bill Analysis, Re-enactment of Am. Sub. H.B. 350
provisions, at 10 (emphasis added).

By enacting Senate Bill 106, the General Assembly demonstrated its intent that political

subdivisions should not be held civilly liable for failing to keep a public road free from nuisance.
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However, the Court of Appeals effectively ignored the substitution of the word "obstruction" for

"nuisance" in its interpretation. More specifically, the Court of Appeals concluded that the

purpose of the General Assembly in making the above changes was to limit political

subdivisions' duties to the "paved and traveled portion of the roadways themselves," but not to

otherwise change the nuisance standard in any material way. In fact, the definition of nuisance

under the prior version of R.C. § 2744.02(B)(3)-"conditions that directly jeopardize the safety

of traffic on the highway"-is not very different from the Court of Appeals' definition of

obstruction-an interference that jeopardizes the public's safe use of the roadway.

Manufacturer's Natl. Bank v. Erie Cly. Rd. Comm. (1992), 63 Ohio St.3d 318, 587 N.E.2d 819.

The General Assembly's enactment of R.C. § 2744.02(A)(1) reflects a policy choice on

the part of the State of Ohio to extend to its political subdivisions the full benefits of sovereign

immunity from tort claims. Doe v. Dayton City School Dist. Brd of Ed. (1999), 137 Ohio App.3d

166, 169, 738 N.E.2d 390. Likewise, the exceptions to immunity in R.C. § 2744.02(B) and the

exceptions and defenses in R.C. § 2744.03 reflect policy choices on the state's part to submit

itself to judicial relief on tort claims only with respect to the particular circumstances identified

therein. Because those exceptions and defenses are in derogation of a general grant of immunity,

they must be construed narrowly if the balances which have been struck by the state's policy

choices are to be maintained. Id.

Moreover, as was noted by the Eighth District Court of Appeals in Sudnik v. Crimi

(1997), 117 Ohio App.3d 394, 690 N.E.2d 925, the Political Subdivision Tort Liability Act,

codified at R.C. Chapter 2744 et seq. was enacted in response to the judicial abrogation of

common-law sovereign immunity. Id. at 397. In doing so, the General Assembly determined that
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immediate legislative action was necessary in order to preserve the "public peace, health, and

safety" and stated:

"The reason for such necessity is that the protections afforded to political
subdivisions and employees of political subdivisions by this act are urgently
needed in order to ensure the continued orderly operation of local governments
and the continued ability of local governments to provide public peace, health,
and safety services to their residents. " Am.Sub.H.B. No. 176, Section 8.

Id.

However, as a consequence of the application the definition of "obstruction" adopted by

the Court of Appeals in this case, liability could be assessed against any political subdivisions for

the failure to remove any object placed or erected by anyone in a public roadway that has the

potential of interfering with the public's use of that roadway. Besides creating confusion

regarding what constitutes "placed" or "erected," the foregoing definition imposes liability on

political subdivisions for something that has even the potential of interfering with the public's

use of the roadway-including hard to discover objects like ice and slush.

The Court of Appeals went so far as to specifically state that "ice and water residue

constitutes an `obstruction' for purposes of R.C. § 2744.02(B)(3)." Howard, supra at ¶34.

Taking the Court of Appeals' holding to its most extreme, but not unlikely interpretation, an

immeasurable burden would be placed on all political subdivisions anytime there was ice or

water residue on a roadway to ensure its immediate removal in order to avoid potential liability.

Such an interpretation would open the floodgates to litigation any time an individual was in a car

accident that occurred when a driver loses control on an icy or wet road. Clearly this was not the

intent of the General Assembly in removing the word "nuisance" and replacing it with

"obstruction."
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4) Prior judicial precedent interpreting the term "obstruction"
supports a conclusion that obstruction should be eiven its
usual and ordinary meaning.

Although the Court of Appeals below cited a pre-amendment case, Harp v. Cleveland

Heights, 87 Ohio St.3d 5G6, 721 N.E.2d 1020, 2000-Ohio-467, to support its conclusion that,

because the duty to keep roads free from "nuisance" was broader than the duty to remove

obstructions from public roads, the term "obstruction" should be limited to objects "placed" or

"erected" on roadways-the court refused to consider pre-amendment caselaw defining

"obstruction" according to its plain and ordinary meaning. Instead, the Court of Appeals

reasoned that the pre-amendment cases cited by the Trial Court had no relevance to the

interpretation of the statute as amended because pre-amendment cases' definition of

"obstruction" included objects overhanging or otherwise blocking the roadway, but not

necessarily located on the roadway, whereas the amended statute, in the Court of Appeal's

estimation, limited the application of the term "obstruction" to objects "placed" or "erected" on

the roadway.

Prior judicial precedent interpreting the term in question may be used to shed light on the

proper meaning of the term so long as the prior judicial precedent relied upon is relevant and

related to the text at issue. "When a new legal regime develops out of an identifiable

predecessor, it is reasonable to look to the precursor in fathoming the new law." 85 Ohio Jur.3d

Statutes §174 (citing Johnson v. U.S. (2000), 529 U.S. 694, 120 S.Ct. 1795, 146 L.Fd.2d 727).

In addition, "[w]ords ustd in a statute that have acquired a settled meaning through judicial

interpretation and that are used in a subsequent statute upon the same or an analogous subject are

generally interpreted in the latter as in the former." Id citing Brennaman v. R.ML Co., 70 Ohio

St.3d 460, 1994 Ohio 322, 639 N.E.2d 425. In Harp v. Cleveland I-Ieights, 87 Ohio St.3d 506,
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512, 721 N.E.2d 1020, 2000-Ohio-467, this Court cautioned that the comparison of "essentially

dissimilar statutes" to arrive at one common meaning results in a"flaw[ed]" analysis. This

caution is repeated with reference to the "in pari materia" rule of statutory construction, as

follows: "[s]tatutes that do not relate to the same subject and that have no common purpose and

scope *** are not in parf materia and should not be construed together." 85 Ohio Jur.3d

Statutes §183 (citing Mutual Bldg. & Inv. Co. v. Efros (1947), 48 Ohio L. Abs. 633, 75 N.E.2d

75; and Volan v. Keller (1969), 20 Ohio App.2d 204, 253 N.E.2d 309).

By ignoring pre-amendment judicial precedent, the Court of Appeals ignored a wealth of

relevant information regarding the meaning of "obstruction," including how "obstruction" differs

from the broader category of "nuisance." As a result, the Court of Appeals failed to consider that

neither ice nor slush possess the characteristics of an "obstruction." In Manufacturer'.s Natl.

Bank v. Erie Cty. Rd. Comm. (1992), 63 Ohio St.3d 318, 587 N.E.2d 819, this Court

characterized a cornfield growing in a right-of-way, which rendered the regularly traveled

portions of the highway unsafe for the usual and ordinary course of travel, both a permanent

obstruction to visibility and a nuisance. Id. at paragraph one of the syllabus. The Manufacturer's

decision recognized an obstruction as something that "blocked" a driver's line of sight on the

roadway. Similarly, in Williamson v. Pavlovich (1989), 45 Ohio St.3d 179, 182, 543 N.E.2d

1242, this Court listed the following examples of actionable "obstructions":

In other jurisdictions, items such as boulders, building materials, dirt piles or ridges,
lumber piles, paving materials, pipes, rubbish, stepping blocks, and tree limbs
projecting into the street at a low angle were all determined to be actionable
obstructions * * *.

The Pavlovich court a;so cited with approval the following description of actionable

obstructions: "when the occupation [of a street or highway by an obstruction] is so protracted as

to possess an element of permanency * * * its obstructive character makes it the duty of the
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municipal authorities to rernove it " Id at 182. (quoting Frank v. Warsaw (1910), 198 N.Y. 463,

469, 92 N.E. 17). In sum, obstructions were defined in prior judicial precedent as objects that

physically "blocked" or closed up the roadway, or objects that substantially "blocked" a driver's

view of the roadway.

The definition used by courts prior to the 2003 amendment is consistent with the plain

and ordinary meaning of the word "obstruction"-"to block[] or close[] up." Merriam Webster

Collegiate Dictionary, Tenth Addition. Merriam-Webster, 2003. This definition is also

consistent with the canon of statutory interpretation requiring courts to construe statutes in

derogation of the common law narrowly, and with the 124Ih General Assembly's "tort reform"

purpose in substituting "obstruction" for "nuisance." This definition limits political subdivision

liability to their negligent failure to remove obvious objects-i.e., objects that physically block

or close up the roadway such as dirt piles, rubbish, tree limbs, and building materials.

5) The General Assembly's use of the word "obstruction" in
other contextually similar provisions of the Revised Code,
are consistent with its ordinary and plain meaning.

In this case, the Court of Appeals relied on an Attorney General's Opinion defining the

term "obstruction" in the context of R.C. § 5547.04, and the definition of "nuisance," to arrive at

the following hybrid definition of "obstruction": "Any object placed or erected in a public

roadway that has the potential of interfering with the public's use of that roadway. An

interference occurs when the public's safe use of the roadway is jeopardized. Moreover, the

severity of the interference will depend upon the nature of the object, the object's size and the

object's location on the roadway." Howard, supra at ¶24.

The Court of Appeal's reliance on the Attorney General's opinion regarding the meaning

of the term "obstruction" in the context of R.C. § 5547.04 is inappropriate because the statutory
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provision from which the Attorney General drew that meaning is unrelated and inapposite to the

code's provisions regarding political subdivision immunity. Revised Code Section 5547.04,

entitled "Removal of obstructions by landowners; consent and approval; signs and advertising,"

provides, in relevant part, as follows:

The owner or occupant of lands situated along the highways shall remove all
obstructions within the bounds of the highways, which have been placed there by
them or their ager,ts, or with their consent.* * * No person * * * shall erect, within the
bounds of any highway or on the bridges or culverts thereon, any obstruction without
first obtainina the approval of the board in case of highways other than roads and
highways on the state highway system and the bridges and culverts thereon. All
advertising or other signs and posters erected, displayed, or maintained on, along, or
near any public highway, and in such a location as to obstruct, at curves or
intersecting roads, the view of drivers using such highway, are obstructions, but this
section has no application to crossing signs * * * .

R.C. § 5547.04 (emphasis added). The purpose and subject matter of R.C. § 2744.02(B)(3) and

R.C. § 5547.04 are completely unrelated.

Revised Code Section 2744.02(B)(3) is concerned with the liability of political

subdivisions for injuries caused by their failure to keep public roads in repair and their negligent

failure to remove obstructions from the road, whereas R.C. § 5547.04 is concerned with

obtaining the approval of the board of township trustees to "erect" objects such as "advertising,"

"signs," and "posters" alongside highways. The "obstructions" described in R.C. § 5547.04,

unlike the "obstructions" described in R.C. § 2744.02(B)(3), do not give rise to a duty, on the

part of the board of trustees, to promptly remove the "obstructions" for public safety. Instead,

the "obstructing" objects contemplated in R.C. § 5547.04 may remain within the bounds of the

highway with the permission of the township's board of trustees.

The difference between these two statutes is further illustrated by Attorney General

William Brown's commeats regarding the proper interpretation of the meaning of "obstruction"

in R.C. § 5547.04:
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It is fundamental that the intent of the legislature in enacting a particular statute is
primarily determined from the language of the statute itself. Stewart v. 7'rumbell
County Bd. Of Elections, 34 Ohio St.2d 129, 276 N.E.2d 676 (1973) * * * Other
portions of R.C. 5547.04 do * * * give some indication of what was meant by the
word `obstruction' in that section * * * The last part of R.C. 5547.04 * * * allows
certain `obstructions' to remain in the hi ng ways * * * it [is] clear that the General
Assembly intended that the word `obstruction' have a very broad meaning * * * In
order to give effect to this intention of the General Assembly it appears that
`obstruction' is any object that has the potential of including virtually any object
within the bounds of a highway that has been `placed' or `erected' there. In other
words, an `obstruction' is any obiect that has the potential of interfering with the
highway easement * * * an object could interfere with the easement without
hindering the flow of traffic * * * Whether an object interferes with the easement will
depend upon the nature of the object, its size, and its precise location. Ohio Op. Atty.
Gen. No. 80-043 (emphasis added).

Clearly the definition of "obstruction" applicable to R.C.§ 5547.04, which is concerned

with "virtually any object" erected alongside highways, cannot be transplanted into the body of

R.C. § 2744.02(B)(3), which is concerned with carving out a narrow exception to political

subdivision immunity under circumstances where the negligence of the political subdivision in

failing to remove an obstruction posing a foreseeable risk of injury to travelers, from a public

road (not a berm, shoulder, or right-of-way), actually causes injury to someone or something.

Therefore, the Court of Appeals' reliance on the Attorney General's Opinion regarding the

meaning of "obstruction" in R.C. § 5547.04 was clearly inappropriate.

In contrast, the legislature uses the term "obstruction" in other statutes specifically

relating to the blocking of roadways by a physical object. Specifically, R.C. § 5589.01, entitled

"Obstructing public grounds, highway, street, or alley" provides that: "No person shall obstruct

or encumber by fences, buildings, structures, or otherwise, a public ground, highway, street, or

alley of a municipal corporation." (emphasis added) Similarly, R.C. § 5589.21, entitled

"Obstruction of public roads by railroad companies," provides in relevant part:

(A) No railroad company shall obstruct, or permit or cause to be obstructed a
public street, road, or highway, by permitting a railroad car, locomotive, or other
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obstruction to reniain upon or across it for longer than five minutes, to the
hindrance or inconvenience of travelers or a person passing along or upon such
street, road, or highwav. (emphasis added)

Finally, R.C. § 6115.25, entitled "Removal of obstructions; procedure" provides, in part, that:

"[a]ll public corporations or persons having buildings, structures, works, conduits,
mains, pipes, tracks, or other physical obstructions in, over, or upon the public
streets, lanes, alleys, or highways which interfere with or impede the progress of
construction, maintenance, or repair of the works of a sanitary district shall upon
reasonable notice from the board of directors of the sanitary district promptly
shift, adjust, accommodate, or remove such obstructions so as to fully meet the
exigencies occasioning such action." (emphasis added)

The above three examples of the General Assembly's use of the word "obstruction" in

other contextually similar provisions of the Revised Code, are consistent with the ordinary and

plain meaning of the word -"to block[] or close[] up." Merriam Webster Collegiate Dictionary,

Tenth Addition. Merriam-Webster, 2003.

Thus, in light of all of the foregoing, "obstruction," as it is used in R.C. § 2744.02(B)(3),

should be interpreted to mean "something that blocks" or closes up [a roadway] by obstacle." As

such, even if there were i-,e on Bear Creek Road, it would have not been a permanent, physical

impediment that blocked the roadway. As such, the exception to immunity set forth in R.C. §

2744.02(B)(3) would not be applicable and the Township would be immune from liability.

B. Proposition of Law II: The duty of a political subdivision to remove an
obstruction. from a public road extends only to objects which block or close off
the roadway for usual and ordinary travel.

Not only was the Court of Appeals definition of "obstruction" overly broad, it abandoned

the requirement that a duty to remove an obstruction exists only when the condition that injured

an individual created a danger for ordinary traffic on the regularly traveled portion of the road.

This Court has previously stated that the duty of a political subdivision to keep its street in a

reasonably safe conditior. only "exists with respect to such persons as travel the ways in the usual
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and ordinary modes." Drake v. City of E. Cleveland (1920), 101 Ohio St. 111, 127 N.E. 469.

However, the Court of Appeals essentially abandoned this Court's prior holding in Haynes v.

Franklin, 95 Ohio St.3d 344, 767 N.E.2d 1146, 2002-Ohio-2334, which stated political

subdivisions were immune from liability pursuant to R.C. § 2744.02(B)(3) unless the condition

that injured the individual created a danger for ordinary traffic on the regularly traveled portion

of the road. Id. at 118.

The Court of Appeals below construed "obstruction" broadly to include "any object

placed or erected in a public roadway that has the potential of interfering with the public's use of

that roadway," and abandoned the requirement, first adopted over one hundred years ago, that a

political subdivision is not an insurer of a travelers' safety and is only subject to suit for injuries

which arise from a traveler's ordinary and usual use of the roadway. See, City of Dayton v.

Taylor's Adm'r (1900), 62 Ohio St. 11, 56 N.E. 480, 481; see also, Haynes v. Franklin, 95 Ohio

St.3d 344, 767 N.E.2d 1146, 2002-Ohio-2334. The Court of Appeals' construction is

inappropriate both because it departs from Ohio's well-settled and reasoned rules of statutory

construction and because it leads to absurd results by subjecting political subdivisions to very

broad liability.

In a case which is factually analogous to the orie at hand, McQuaide v. Board of

Commissioners of Hamilton County, First Dist. App. No. 030033, 2003-Ohio-4420, the First

District Court of Appeals declined to overturn the trial court's granting of summary judgment on

the basis of immunity. In McQuaide, a young, inexperienced driver and her friends discussed

driving over a hump in the road known to cause a velticle traveling at high speed to become

airborne, an activity known in the neighborhood as "hill-hopping." Id. at ¶2. The vehicle

traveled over the hump at approximately the posted speed limit of thirty-five miles per hour, and
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although the occupants of the car could feel the contour of the road change, the driver did not

lose control of the vehicle. Id at ¶3. Later, the driver chose to go over the hump a second time at

a speed significantly greater than the posted speed limit. After going over the hump, the driver

lost control of the vehicle, and it struck a utility pole and flipped over. As a result of the

accident, one of the passengers suffered fatal injuries and suit was filed. Id. at ¶5.

The Court of Appeals in McQuaide agreed with the trial court that the plaintiffs failed to

establish that the "hump" in the road created a danger to ordinary traffic. Id at ¶11 (emphasis

added). The McQuaide court noted that plaintiffs' expert had not taken into account the speed of

the driver. Moreover, the Court of Appeals agreed with the trial court that the driver, herself,

had traveled over the hump earlier the same day, and when she had driven in conformity with the

posted speed limit, she had been able ta negotiate the hump without incident. Thus, even in light

of the driver's inexperience as a driver, the hump was not demonstrated to pose a danger for

ordinary traffic. Id. at ¶13.

In this instance, Christopher Howard, a young, inexperienced driver, was not traveling in

the usual and ordinary course. Just minutes before, Christopher Howard had driven through this

same area at a lower speed without incident. He returned to the curve to try it again at a faster

speed. Five seconds prior to the crash, Christopher Howard was traveling sixty miles an hour

around a curve in which the recommended speed is 30 miles per hour. (Supp. p. 270) Just as it

was in McQuaide, supra, even in light of Christopher Howard's inexperience, when he traveled

at a slower rate of speed, he had been able to negotiate the curb without incident. Thus, the

alleged ice and slush at issue, not only did not block or close up the roadway, it did not impede

Christopher Howard's ordinary and usual use of the roadway
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Appellees have attempted to distinguish McQuaide from the case at hand by arguing that

they have presented the testimony of an expert to the effect that it is possible for a vehicle to

travel on the curve at issue at speeds in excess of 70 miles per hour. However, merely because

an individual could travel the road in excess of the recommended speed limit, does not lead to a

conclusion that such travel should be deemed "ordinary." Rather "ordinary and usual modes" of

travel are better evidenced by the recommended course of travel.

Without this requirement, the Court of Appeals' definition of obstruction would apply to

allow an individual to sue a political subdivision for failure to remove an obstruction regardless

of whether the individual was traveling in an ordinary and usual manner on the roadway when

his or her injury occurred. The facts underlying this suit are a perfect example of the absurdity

which results from such a rule. As noted by the trial court, Christopher Howard was "traveling

30 miles per hour in excess of the posted cautionary speed wliile entering a curve at night," he

was not, in other words, traveling in a usual and ordinary manner.

It is "a cardinal rule of statutory construction" that "courts must strive to avoid absurd or

unreasonable results." Hubbard v. Canton City School Bd. of Edn. at ¶24, supra. Thus, there is

no reason for the courts to discontinue the application of this "ordinary and usual modes"

requirement because it relates to a political subdivision's duty and what constitutes adequate

care, not to what constitutes a nuisance. Under these circumstances, imrnunity should apply to

shield townships and counties from liability. Accordingly, the Haynes analysis should not be

discarded but rather maintained to determine what duty may be owed in a negligence claim, such

as the one here, against a political division.
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III. CONCLUSION

This Honorable Court should reverse the decision of the Second District Court of

Appeals below, which overturned the Trial Court's Decision granting Appellants' Motion for

Summary Judgment based upon the Township's claim that it is entitled to sovereign immunity

pursuant to R.C. § 2744.02(A)(1). In the present matter, the Trial Court correctly granted

summary judgment in favor of Miami Township and that decision must be upheld. As the trial

court correctly found, if there was ice on the road at issue, that ice did not constitute an

"obstruction" and thus no exception to immunity in R.C. § 2744.02(B) is applicable.

An "obstruction" in the context of R.C. § 2744.02(B)(3) should be given its plain and

ordinary meaning of an "obstacle" or "something that blocks" or closes up [a roadway] by

obstacle." This definition comports with the,plain and ordinary use of the word "obstruction,"

such as would put a political subdivision on notice as to the types of conditions it is obligated to

remove from its roadways. Moreover, the duty of a political subdivision to remove an

obstruction from a public road must extend only to those objects which block or close off the

roadway for those traveling in an ordinary and usual manner. The duty of a political subdivision

to keep its street in a reasonably safe condition must only exist with respect to such persons as

travel the ways in the "usual and ordinary modes" and not to a person injured in large part from

his failure to control his vzhicle as a result of his own actions.

For the reasons herein, this Honorable Court should reverse the decision of the Second

District Court of Appeals overturning the Trial Court's Decision granting Appellants Miami

Township Division of Fire and Miami Township summary judgment.
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Donald Howard, as administrator of the Estate of Christopher Howard, appeals from

the judgment of the Montgomery County Common Pleas Courtin favor of Miami Township -

("Township").
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The facts underlying this appeal are set out in the trial court's decision granting

Township summary judgment in this matter. The facts are as follows:

"On 24 January 2004, Defendant, Miami Township Fire Department (hereinafter

'Township') conducted a live fire training evolution at 5460 Bear Creek Road,lNiamisburg,

Ohio. As part of the planning for this live fire training, the Fire Department notified various

environmental agencies and obtained the requisite documents and inspections.

Additionally, several of the Lieutenants and Deputy Chief Queen created a training plan

that included the type and location of the fire engines and other equipment to be used; the

amount of water to have on hand at the bum; the location of the crews; and the manner

in which the building would be burned.

"The training evolution began at approximately 9:00 a.m. and continued until

approximately 2:30 p.m. . [sic] The training consisted of a series of several live fires and

involved different crews from the Fire Department. At the conclusion of the training the

remaining portion of the structure was systematically burned such that as the structure

burned it fell into the basement. At approximately 4:30 p.m. the structure had dropped into

the basement and the majority of it was consumed. The equipment was removed from the

burn site and placed back into service. The Township dispatch center was notified that the

training evolutions were complete. Deputy Chief Hoffman, the fire deputy chief on duty,

requested that the police patrol the cite [sic] occasionally throughout the night.

Additionally, a crew from Fire Department 49 was assigned to periodically visit the site to

ensure that the fire was out and to apply road salt as needed.

"At about 6:00 p.m. three members from Station 49 visited the burn site to check

the embers from the fire and to spread salt on the road where water ran down from the
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burnsite and onto the road. Two of the firefighters each testified in his deposition that they

spread a five gallon bucket of salt on the affected area of the roadway. They further stated

that there was no ice on the roadway at that time. The firefighters returned to the site at

about 7:30 p.m. and remained there for about one half hour, again checking the embers

from the fire and checking the road for water and ice. Firefighter Pirk testified that had

there been ice on the road at that time 'we would have called for a salt truck and notified

our shift commander.' No salt was added to the road at that time.

"In addition to the periodic visits to the burn site by the firefighters, Miami Township

Police OfficerAronoff ('Aronoff ) was patrolling, among other roads, Bear Creek Road. He

traveled on Bear Creek Road at approximately 5:00 p.m. and again at about 9:00 p.m.

During the 9:00 p.m. pass on Bear Creek Road, Aronoff conducted a traffic stop within a

few hundred feet of the burn site.

"At approximately 9:50 p.m. Christopher Howard and a friend, Robin Butler

(non-party; 'Butler'), were traveling in Howard's car, northbound on Bear Creek Road.

Howard was the driver of the car. After entering the left hand curve just past the burn site,

Howard lost control of the car, crashed into a tree and died as a result of the accident.

Butler was able to free herself from the wreckage and was transported to the hospital.

"It is important to understand the layout of the burn site and its physical relationship

to Bear Creek Road. Bear Creek Road is characterized by the police report attached to

several of the depositions as a 'gently rolling rural road with several curves.' The

un-posted speed limit on a rural road is 55 mph; however, there are several yellow caution

signs posted on Bear Creek Road, indicating the type of curve that lies ahead and the

recommended speed at which the curve should be negotiated. One such sign is located
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just north of the bum site driveway and indicates a sharp curve ahead and recommends

a speed of 30 mph. The burn site itself sits on a hill, accessed by a steep drive from Bear

Creek Road. The driveway access to the burn site is just before Bear Creek Road [sic]

curves to the left, if one is traveling north on Bear Creek Road.

"Aronoff was dispatched to the accident and was the first police officer to arrive at

the scene. He remembers that the road was wet; that water was pooling on the side of the

road at the bottom of the burn site; and that he pointed the water out to another police

officer, Sgt. Fitzgerald ('Fitzgerald') because he was concerned that the water could freeze.

"Sergeant Scott C. Fitzgerald ('Fitzgerald') knew that the Fire Department was going

to conduct a controlled burn on 24 January 2004. He was on duty that day, but did not visit

the burn site until he was dispatched to the accident scene. Upon arriving at the scene

Fitzgerald questioned Aronoff about the accident. Aronoff pointed out the water runoff

from the burn site, down the driveway, onto the roadway. Fitzgerald testified that he

observed, water, some ice, and some slush on the roadway, as well as fresh water flowing

onto the roadway.

"Sergeant Rex A. Thompson ('Thompson'), was called at home to report to the

crash site. He arrived at 10:19 p.m. He was responsible for collecting evidence to

reconstruct the accident. Included in the data he collected was information from the

sensing diagnostic module, air bag sensor ('SDM'). Thompson testified at his deposition

that the information collected from SDM indicated that Howard's vehicle was traveling at

60 mph five seconds prior to the crash. Thompson further testified, that, from viewing

pictures taken of the roadway the night of the accident, the road was wet and possibly

slushy, but he could not tell from the pictures whether the road was icy.
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"Howard's Response contains an affidavit from his expert witness, accident

reconstructions Fred Lickert ('Lickert'). Lickert states that'[i]t was not merely the speed of

the plaintiffs vehicle that made this condition unsafe. Although the speed at which Mr.

Howard attempted to take this turn was careless, it did not change the fact that this

roadway presented a hazardous condition to ordinary users of the roadway.' Lickert further

states that it is possible for a vehicle, under optimal conditions, to negotiate the curve at

speeds up to 70.9 mph. Lickert states that [sic] is his 'professional opinion, with a

reasonable certainty, that the actions and inactions of the Miami Township Fire Department

in failing to address the hazardous condition of the roadway were a proximate and

contributing cause of this fatal accident.' Lickert bases this opinion on his review of the

depositions filed in this case and his personal observations of the scene of the accident on

29 January 2004; 10 February 2004 and 2 June 2004_

"Howard's parents filed the instant action against Miami Township Fire Division and

Miami Township claiming that the Township, through the actions of its employees was

negligent and, as such, is liable for Howard's death. Township filed its Motion for Summary

Judgment arguing that it is immune from liability pursuant to O.R.C. 2744, et seq."

The trial court granted summary judgment in favor of Township. According to the

court, the water and ice on Bear Creek Road did not amount to an "obstruction" as

contemplated by R.C. 2744.02(B)(3). This statute imposes liability upon political

subdivisions "for injury, death, or loss to person orproperty caused by their negligent failure

to keep public roads in repair and other negligent failure to remove obstructions from public

roads, ***." The court found that "obstruction" should be given its ordinary definition -

something that "blocks or closes up by obstacle." In reaching this conclusion, the court
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relied on the word's application in cases decided under former R.C. 2744.02(B)(3), which

held political subdivisions "liable for injury, death or loss to person or property caused by

their failure to keep public roads "*' free from nuisance `*`." (Emphasis added.) In

those cases, "certain obstructions to a driver's ability to see the road could constitute a

nuisance." (Decision and Entry at 14, citing Manufacturer's Natt. Bank of Detroit v. Erie

Cty. Road Comm. (1992), 63 Ohio St.3d 318, 587 N.E.2d 819. Since passage through or

ability to see Bear Creek Road had not been blocked by any obstacle, the court determined

that the water and ice on the road did not amount to an "obstruction" by definition or by

application. Therefore, the trial court held that Township was not liable for Christopher

Howard's death.

On appeal, Howard raises one assignment of error: the trial court erred in finding

that Township was immune from suit as a matter of law pursuant to R.C. 2744, et seq. As

an appellate court, our review of trial court decisions on summary judgment is de novo,

which means that "[w]e apply the same standard as the trial court, viewing the facts in the

case in a light most favorable to the non-moving party and resolving any doubt in favor of

the non-moving party." Brown v. Dayton, Montgomery App. No. 21542, 2006-Ohio-6816,

at¶5(citationsomitted). Trialcourtswillappropriatelygrantsummary judgment where they

find "(1) that there is no genuine issue as to any material fact; (2) that the moving party is

entitled to judgment as a matter of law; and (3) that reasonable minds can come to but one

conclusion, and that conclusion is adverse to the party against whom the motion for

summary judgment is made, who is entitled to have the evidence construed most strongly

in his favor." Harless v. Willis Day Warehousing Co. (1978), 54 Ohio St.2d 64, 66, 375

N.E.2d 46.
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Upon review of the record, we find that the trial court erred in granting Township's

Motion for Summary Judgment. Under R.C. 2744.02(6)(3), "obstruction" should be

construed to include any object that has the potential of interfering with the safe passage

of motorists on public roads. Therefore, pursuant to the statute, Township is not entitled

to judgment as a matter of law where the ice and water mixture that formed on Bear Creek

Road on the night of Christopher Howard's accident constituted an obstruction. This

obstruction was caused by water flowing from the site of the live fire training evolution

conducted earlier that day by Township. Furthermore, we find that a genuine issue of

material fact exists as to whether Township acted negligently in failing to remove the icy

mixture from the road. Finally, Township will not have a defense to liability under R.C.

2744.03(A)(3) or (5). It is not an exercise of a political subdivision's discretion to eliminate

an obvious potential hazard from public roads. Accordingly, the judgment of the trial court

will be reversed and the cause remanded for further proceedings.

Under his sole assignment of error, Howard contends that the trial court erred by

findingTownshipimmunefromliabilitypursuanttoR.C.2744.02(B)(3). R.C. Chapter 2744,

also known as the Political Subdivision Tort Liability Act, requires a three-tiered analysis

to determine whether a political subdivision should be immune from liability. Sherwirr

Witiams Co. v. Dayton Freight Lines, 161 Ohio App.3d 444, 2005-Ohio-2773, 830 N.E.2d

1208, at ¶9. First, under R.C. 2744.02(A)(1), political subdivisions are generally not liable

in damages when performing a governmental or proprietary function. Id. (citation omitted).

After establishing immunity, the next tier of the analysis turns to whether one of the
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exceptions to immunity set forth in R.C. 2744.02(B)(1) through (5) applies. Id. Finally,

political subdivisions may overcome the exceptions and have immunity reinstated if they

demonstrate that one of the defenses contained in R.C. 2744.03 applies. Id.

The first issue that we must address is whether one of the exceptions to immunity,

specifically R.C. 2744.02(B)(3), imposes liability upon Township for Christopher Howard's

death. R.C. 2744.02(B)(3) states that "[e]xcept as otherwise provided in section 3746.24

of the Revised. Code, political subdivisions are liable for injury, death, or loss to person or

property caused by their negligentfailure to keep public roads in repair and other negligent

failure to remove obstructions from public roads ***." This current version of subsection

(B)(3) was part of Senate Bill 106, which became effective in April 2003. Prior to that date,

R.C. 2744.02(B)(3) read, "Except as otherwise provided in section 3746.24 of the Revised

Code, political subdivisions are liable for injury, death, or loss to person or property caused

by their failure to keep public roads, highways, streets, avenues, alleys, sidewalks, bridges,

aqueducts, viaducts, or public grounds within the political subdivisions open, in repair, and

free from nuisance, * * * ." In amending the statute, the General Assembly limited the

scope of political subdivisions' responsibility to public roads only, which it defined as "pu blic

roads, highways, streets, avenues, alleys, and bridges within a politicalsubdivision. 'Public

roads' does not include berms, shoulders, rights-of-way, or traffic control devices ***."

R.C. 2744.01(H).

Furthermore, the General Assembly replaced "free from nuisance" with "other

negligent failure to remove obstructions." Under former 2744.02(B)(3), courts broadly

interpreted "nuisance" to be "conditions that directly jeopardize the safety of traffic on the

highway." Manufacturer's Natl. Bank of Detroit, 63 Ohio St.3d at 322. This included
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conditions outside of the paved surface of roadways, as well as conditions on roads

themselves. For example, a nuisance could be a permanent obstruction to visibility not on

a public road, such as growing crops, that made it unsafe for the usual and ordinary course

of travel within a highway right-of-way. Id. at 323. See, also, Harp v. Cleveland Heights

(2000), 87 Ohio St.3d 506, 721 N.E.2d 1020 (holding that a defective tree limb threatening

to fall on a public roadway, but not obstructing the roadway, constitutes a nuisance under

R.C. 2744.02(B)(3)); Sherwin Wiliams Co. v. Dayton Freight Lines, 161 Ohio App.3d 444,

2005-Ohio-2773, 830 N.E.2d 1208 (finding that smoke emanating from a burn site and

obstructing the vision of drivers on a nearby interstate constituted a nuisance pursuant to

R.C. 2744.02(B)(3); McQuaide v. Bd. of Commrs. of Hamilton Cty., Hamilton App. No. C-

030033, 2003-Ohio-4420, at ¶12-13 (finding that a four-degree incline in a right-of-way did

not constitute a nuisance where prior accidents cited by the appellant occurring in the

general area of the incline did not establish that the incline caused the accidents orthat the

incline could not be traversed safely in the course of ordinary travel). By amending R.C.

2744.02(B)(3), it is reasonable to conclude that the General Assembty was responding to

these cases in which the duty of political subdivisions to care for their public roadways

extended beyond the paved and traveled portion of the roadways themselves. While a

nuisance may come from outside of the boundaries of the roadway,.an "obstruction"

implies an object located on the roadway, over which the political subdivision has direct

control for taking action to correct. See Harp, 87 Ohio St.3d at 512 (interpreting the

language "free from nuisance" in former R.C. 2744.02(B)(3) to mean that a political

subdivision has a greater duty of care beyond merely removing obstructions from public

roads). However, neither R.C. 2744 et seq. nor case law dealing with this statute has
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defined the term "obstruction."

In the event that statutes fail to define the intended meanings of words therein, the

words must be given their"'plain and ordinary meaning, unless legislative intent indicates

otherwise.'" State ex rel. Montgomery Cty. Pub. Defender v. Rosencrans, Montgomery

App. No. CA20416, 2005-Ohio-6681, at ¶18 (citation omitted). The plain and ordinary

meaning of "obstruction" is "(1) One that obstructs: OBSTACLE; (2) An act or instance of

obstructing; (3) The act of impeding or an attempt to impede the conduct of esp. legislative

business." Webster's II New College Dictionary (1995) 755. "Obstruct" is defined as "(1)

To clog or block (a passage) with obstacles; (2) To impede, retard, or interfere with

<obstrucf legislation>; (3) To cut off from sight." ld. Several courts have recently relied on

this definition of "obstruction" in determining the extent of political subdivisions' liability

pursuant to R.C. 2744.02(B)(3). See ParkerV. UpperArlington, Franklin App. No. 05AP-

695, 2006-Ohio-1649, at ¶14 (finding that stop signs, painted crosswalks and sidewalk

ramps do not "block up" or present "an obstacle or impediment to passing" through the

public roadways); Huffman v. Bd, of Cty. Commrs., Columbiana App. No. 05 CO 71, 2006-

Ohio-3479, at ¶53 (interpreting "obstruction" to include a falien bridge).

We also find it instructive to examine the General Assembly's use of the word

`obstruction" in other contextually similar provisions of the Revised Code. R.C. 5547.04

provides in pertinent part that "[t]he owner or occupant of lands situated along the

highways shall remove all obstructions within the bounds of the highways, which have been

placed there by them or their agents, or with their consent. "`` No person, partnership, or

corporation shall erect, within the bounds of any highway or on the bridges or culverts

thereon, any obstruction without first obtaining the approval of the board [of county
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commissioners] in case of highways other than roads and highways on the state highway

system and the bridges and culverts thereon."

On several occasions, the Ohio Attorney General has interpreted the meaning of

"obstruction" within R.C. 5547.04. Specifically, in response to whether this section

authorizes a county to remove foreign materials blocking a side ditch within the county's

right-of-way that interfere with the free flow of water and impair the function of the county

road, the Ohio Attomey General provided:

"In putting these parts of R.C. 5547.04 together, it becomes clear that the General

Assembly intended that the word 'obstruction' have a very broad meaning. In orderto give

effect to this intention of the General Assembly, it appears that 'obstruction' must be

defined so as to include virtually any object within the bounds of a highway that has been

'placed' or 'erected' there. In other words, an obstruction is any object that has the

potential of interfering with the highway easement. An object could interfere with the

easement without hindering the flow or traffic or the construction or maintenance of the

highway. Whether an object interferes with the easement will depend upon the nature of

the object, its size, and its precise location." 1980 Ohio Atty.Gen.Ops. No. 80-071, at 2-

282. See, also, 1980 Ohio Atty.Gen.Ops. No. 80-043, at 2-181 (finding that pipes and

conduits in a township road constitute an "obstruction," whereby a company seeking to

install such pipes and conduits must first receive approval from the board of county

commissioners).

In light of the foregoing definitions, we find that "obstruction," as it is used in R.C.

2744.02(B)(3), should be interpreted to mean any object placed or erected in a public

roadway that has the potential of interfering with the public's use of that roadway. An
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interference occurs when the public's safe use of the roadway is jeopardized. Moreover,

the severity of the interference will depend upon the nature of the object, the object's size,

and the object's location on the roadway.

In the present action, Howard contends that an icy, slushy, and watery mixture at

the "S" curve on Bear Creek Road created by Township's live fire exercise obstructed the

safe passage of the road by his son on the night of his death. In contrast, Township

argues that the uncontroverted evidence established that the ice (if it was present) did not

constitute an "obstruction" on the roadway. Township argues that "obstruction" instead

clearly contemplates something which physically blocks the road preventing cars from

passing.

We agree with Howard based on our interpretation of the meaning of "obstruction."

"R.C. 2744.02(B)(3) imposes on political subdivisions a duty of care to keep highways open

and safe for public travel." Manufacturea3s Natl. Bank of Detroit, 63 Ohio St.3d at 321.

See, also, Floering v. Roller, Wood App. No. WD-02-076, 2003-Ohio-5679, at ¶27

(interpreting the current version of R.C. 2744.02(B)(3) as imposing the same duty of care

on political subdivisions as it did when the statute's language included "free from

nuisance.") The icy mixture was the direct result of the run-off of water from Township's

live-burn exercise. Clearly, an icy mixture on a public roadway has the potential of

interfering with the public's safe use of the roadway by creating an opportunity for loss of

traction and/or loss of control of a vehicle. In this instance, the severity of the interference

was substantial, as the ice and water obstruction covered the entire width of the roadway

for approximately 10 to 15 ya>•ds, at a point where the road makes a sharp curve to the left

when traveling north. Thus, we find that Township was not entitled to judgment as matter
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of law under R.C. 2744.02(B)(3), where the political subdivision had a duty of care to

remove this obstruction from the road.

11.

The remaining issue at this point is whether Township negligentlyfailed to remove

the obstruction from Bear Creek Road. The trial court did not address this issue except

to state that Howard could not demonstrate that the water and ice was a nuisance or an

obstruction under the analysis set forth in Haynes v. Franklin, 95 Ohio St.3d 344, 2002-

Ohio-2334, 767 N.E.2d 1148, at ¶18. To withstand a motion for summary judgment under

Haynes, the plaintiff must establish that "the condition alleged to constitute a nuisance

creates a danger for ordinary traffic on the regulady traveled portion of the road" and that

the cause of the condition was not "a decision regarding design and construction." Id.

According to the trial court, because Christopher Howard was traveling 30 mph in excess

of the posted cautionary speed at the time of the accident, he was not traveling in the

"usual and ordinary manner." Therefore, the court determined that Howard could not

satisfy the first prong of the Haynes analysis.

We find the trial court's application of Haynes to be erroneous. In this case, the

parties are not attempting to demonstrate that the ice and water on the road constituted

a nuisance under former R.C. 2744.02(B)(3). Instead, they are arguing that the condition

constituted an "obstruction." Underthe amended version of R.C. 2744.02(B)(3), Township

will be liable for the death of Christopher Howard if found to have negligently failed to

remove the obstruction from Bear Creek Road. Therefore, the correct question to ask is

whether Township acted negligently in failing to remove the ice and water from the road.
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See Huffman v. Bd. of Cty. Commrs., Columbiana App. No. 05 CO 71, 2006-Ohio-3479,

at ¶60. As to this question, we find that there is a genuine issue of material fact.

The record indicates that once Township noticed water was flowing from the burn

site onto Bear Creek Road, Deputy Chief Hoffman ordered firefighters Keyser, Pirk and

Lieutenant Haney to monitor the roadway's condition. Hoffman also directed these

firefighters to pick up salt from Station 49 and apply it to the road. Following these

directions, the firefighters spread a five-gallon bucket of salt mainly in front of the driveway

on Bear Creek Road leading to the burn site. They applied the salt to a 20-foot portion of

the road that was wet. According to Pirk, he did not notice any ice on the road at that time.

However, knowing thatthe temperaturewould drop throughoutthe night, Keysersuggested

calling a salt truck. No salt truck was called to the scene that night.

The firefighters checked the burn site again approximately one hour later. At this

time, they checked the burning embers left over from the training exercise, but they did not

check the condition of the roadway. Firefighter Pirk stated that had there been ice on the

road, they would have called for a salt truck and notified their shift commander, Hoffman.

The accident happened at approximately 9:50 p.m. The police report written by

Officer P.M. McCoy provides that Christopher Howard and Robyn Butler were traveling

northbound on Bear Creek Road at a speed of 60 mph. The section of the road at which

the accident took place curves to the left, and a sign indicating "curve ahead" and a

suggested speed of 30 mph is posted there. The report indicates that Howard lost control

of his vehicle and slid up a grass covered berm before vaulting into the air. The roof of the

vehicle impacted a tree, causing it to collapse and crush Howard. The passenger side was

not crushed by the impact, which allowed Butler to free herself from the car. At the end of
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the report, McCoy stated that he could not "determine, with any certainty, that the condition

of the roadway surface, i.e. ice and/or water, caused [Howard] to lose control." (Fitzgerald

Dep., Ex. 1, p. 8.)

Officer Aronoff, who was called to the scene of the accident, reported that he

noticed icy conditions on the roadway. Likewise, Sergeant Fitzgerald testified that he saw

ice and water on approximately 10 to 15 yards of the road: "It was some areas were wet,

some areas frozen, some areas you could walk through, kind of splashed a fittle bit like it

was slushy. It's almost like it wasn't conforming to each other. It was just like - it was just

kind of strange. You'd have maybe a slushy patch here, free flowing water over here, and

icy over here (indicating)." (Id. at 14.)

Miami Township Police Department's accident reconstructionist, Sergeant R.A.

Thompson, stated in his report that Howard failed to negotiate the curve as a result of the

road being "[s]tricken with water, rock salt, and some ice." (Id., Ex. 1, p. 22.) Furthermore,

Howard's reconstructionist, Fred Lickert, testified that "[t]he running water, slush, and ice

on [Bear Creek Road] created an unsafe condition for ordinary users of the roadway,

* ." (Lickert Aff. at ¶8.)

Based on the foregoing deposition and affidavit evidence before the trial court, we

find that a genuine issue of material fact exists as to whether Township negligently failed

to remove the icy mixture from Bear Creek Road. Insofar as we have determined that the

ice and water residue constitutes an "obstruction" for purposes of R.C. 2744.02(B)(3), and

that a genuine issue of material fact exists as to whether Township acted negligently in

failing to remove that obstruction, we remand this matter to the trial court for further

proceedings.
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Ill.

Although it held that Township was entitled to judgment as a matter of law because

the ice and water mixture did not constitute an "obstruction" per R.C. 2744.02(B)(3), the

trial court nonetheless found that the discretionary defenses set forth in R.C. 2744.03

would reinstate Township's immunity should an exception apply. As stated above, political

subdivisions found to be liable under one of the exceptions in R.C. 2744.02 may be

granted immunity if they can successfully demonstrate that one of the defenses contained

in R.C. 2744.03 applies. Township argues that even if an exception to immunity applied

to this case, the live fire exercise and "clean up" involved a planning function embodying

the making of basic policy decisions that required a high degree of discretion to which

immunity would attach. This defense is embodied in R.C. 2744.03(A)(3) and (5).

Subsection (A)(3) provides that "[t]he political subdivision is immune from liability if the

action or failure to act by the employee involved that gave rise to the claim of liability was

within the discretion of the employee with respect to policy-making, planning, or

enforcement powers by virtue of the duties and responsibilities of the office or position of

the employee." Subsection (A)(5) states that "[t]he political subdivision is immune from

liability if the injury, death, or loss to person or property resulted from the exercise of

judgment or discretion in determining whether to acquire, or how to use, equipment,

supplies, materials, personnel, facilities, and other resources unless the judgment or

discretion was exercised with malicious purpose, in bad faith, or in wanton or reckless

manner."
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In Franks v. Lopez (1994), 69 Ohio St.3d 345, 632 N.E2d 502, the Ohio Supreme

Court stated that "[o]verhanging branches and foliage which obscure traffic signs,

malfunctioning traffic signals, signs which have lost their capacity to reflect, or even

physical impediments such as potholes, are easily discoverable, and the elimination of

such hazards involves no discretion, policy-making orengineering judgment. The political

subdivision has the responsibility to abate them and it will not be immune from liability for

its failure to do so "(Emphasis added.) ld. at 349. See, also, Huffman v. Bd. of Cty.

Commrs., Columbiana App. No. 05 CO 71, 2006-Ohio-3479, at ¶57-60 (refusing to find that

a decision to barricade a fallen bridge called for a discretionary decision). Furthermore,

the First District has found that when an exception to liability exists under R.C.

2744.02(B)(3), a city's exercise of some discretion will still not abrogate its duty to keep its

streets free from a nuisance. Dillard v. Cincinnati, Hamilton App. No. C-050045, 2005-

Ohio-6819, at ¶17. Although the court reached its decision underthe parameters of former

R.C. 2744.02(B)(3), the general contention is that political subdivisions may not thwart

liability where they have a duty to keep public roadways safe for travel. This would

certainly apply pursuant to the amended version of the statute, which calls for political

subdivisions "to remove obstructions from public roads."

Here, Township asserts that planning and implementing the live fire training

evolution on Bear Creek Road involved its personnel exercising their discretion in "the

preparation and in how they used their people and equipment." (Appellee's Mot. for

Summ. J. at 5.) Specifically, Township contends that it exercised its discretion in assigning

fire and police personnel and equipment to monitor the burn site and spread salt on the

road when necessary. Based on Franks, however, we find the decision to spread salt
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across the road not to be one which calls for discretion, policy-making or engineering

judgment, but to be a reaction to an obvious physical impediment, i.e., ice forming on a

paved surface. Township had a duty to remove this obstruction from Bear Creek Road,

and spreading salt on the potentially hazardous icy mixture was simplythe manner in which

Township attempted to fulfill its duty. Therefore, we find that the trial court incorrectly

concluded that the discretionary defenses set forth in R.C. 2744.03(A)(3) and (5) would

reinstate Township's immunityshould the trier of fact determine that Township negligently

failed to remove an obstruction from a public road per R.C. 2744.02(B)(3).

Accordingly, Howard's single assignment of error is sustained. Thejudgment of the

trial court is reversed, and the cause is remanded for further proceedings consistent with

this opinion and the law.

Judgment reversed and cause remanded.

FAIN and GRADY, JJ., concur.

Copies mailed to:

John A. Smalley
Robert J. Surdyk
Hon. John W. Kessler
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IlY TRE COMMON PI.EAS COURT OF MONTGOMERY G(7CENTSt, OEIIO
CIVIL l1IVISION

DONALD HOWARD, ETC at a4 Case No. 2084 CV 05294

Flaintiti's, (Judge John W. Kessler)

tl
V.

DECISION, ORI)ER AND ENTRY
MIA;II3I T'OWNSHIP, DIVISION OF SUSTAINING DEFENDANTS'
FIRE, et. a1., MOTION FOR STf!HMARY

JUDGMENT
I1efendattt.

This matter is before the Court on "IJcfendants' Motion for Summary JudBment"

(hereinafter "'fownship's Motion"} filed on 21 June 2005; "PlaintitFs' Response Cantra to

Defendants' Motion for Summary Judgntent" (hereina[3er `Ydaivard's Response"} filed on 22

August 2005; and "pefetM€ants' Reply in Support of its 4[ation for Summary Judgnsent"

(ltereinaf4er "Township's Reply") filed on 13 September 2005. For the reasons set forth below,

Township's Motion for Summary Judgrnent is SUSTAINEB.

' L FACTS

On 24 Januafy 2004, Defendant, Nfiazni Township Fire Department (hereinatter

"Township") conducted a live fire training evolution at 5460 Bear Creek Road, Miamisburg,

Ohia. As part of the pianning for this live fire training, the Pire Department notified various

environmental agencies and obtained the requisite documents and inspections. Additionally,

severat of the Lieutenants and Deputy Chiefguecn created a training plan that included the
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I

type and location of the fire engines and other equipment to be used; the amount of water to

have on hand at the bttm; the location of the crews; and the ntanner in which the bedlding

would beburied,.

The training evolution began at approximately 9:00 a.m, and eontimsed until

approxirnately 2:30 p.m. . The training eonsisted of a series ofsevraat live fires and iavolved

different crews from the Fire D@parimerrt. At the conelusion of the training the remaining

pottlon of the struetttre was systematically bumed such that as the structure bumed it tbtl into

the basement. At approximately 4:30 p.m. the structure had dropped into the basement and the

majority of it was consumed. The equipment was removed from the burn site and placed back

into setviee. 7'he Township dispatch center w4s notified thlt the training evolutions were

complete. Deputy Chief E;'offntan, the fire deputy etdef on duty, requested that the police pairol

the cite occasionally throug}tout the night. Additionally, a crew frorn Fire I?eparament 49 was.

assigned to periodieally visit the site to ensure that the fire was out and to apply road salt as

ueeded.

At about 6:00 p.m. three nretnbers from Station 49 visited the burn site to check the

embers frant the fire and to spr®ad salt ott the road where water ran down from the burnsite

and onto the road, Two of the firefighters each testified in his depositiorr that they spread a five

gallon bucket of salt on the affected area of the roadway. They further stated that there was no

ice on the roadway at that time. The firefighters returned to the site at about 7:30 p.m, and

remained there for about oae half hour, again checking the embe;s from the fire and checking

the road Por water and ice. Firefighter Pirk testified that had there been ice on the road at that

-2-
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tinte "we would have called for a salt truck and notified our shift commander." No salt was

added to the road at that time.

In addition to the periodic visits to the bum site by the firefighters, Pvfiami "I'owaship

Pohce Officer eYronoff("/#ronoi!7) was patrolling, atnong other roads, Bear CreQk Road.lTe

traveled on Bear Creek Road at approximately 5:00 p.m and again at about 9:t10 p.m. Urtting

the 4;00 p.m, pass ou Bear Creek Road, Aronotf°coaducted a traffic stop within a few hundred

feet of the bum site.

At apprmtimately 4.50 p.m. ChristopherHoward and a ffiend, RobinButles (non-party;

°'Butler"), were traveling in Howard's car, northbound oa Bear Creek Road. Howard was the

driver ofihe car. After entering the left hand curve just past the burn site, Howard lost control

of the car, crashesl into a tree and died as a resuit of the accident. Butler was able to free

herself fiam. the wreckage and was transported to the hospital.

It is important to understand the layout of the bura site and its physical reGationship to

Bear Creek Road. Bear Creek Road is charaeterized by the po6ae report attached to several of

the depositions as a"gently rollsrtg muat road with severatcarve;s," The un-posted speed limit

on a rural road is 55 mph; however, there are several yellow caution signs posted on Bear

Creek Road, indicating the type of curve that hes ahead and the recommexrded speed at wLieh

the eurve should be negotiated. One such sign is located just north of the burn site drlveway

and indicates a sltarp carve ahead and recorttmends a speed of 30 mph. The burn site itself sits

on. a toll, aecessed by a steep drive from Bear Creek Road. The driveway access to the burn

site isjust before Bear Creek Road curves to the let1, if one is traveling north on Bear Creek

Road.

-3-

25

http://www.clerk.co.montgomery.oh.us/pro/image_onbase.cfm?docket=8556742 10/17/2007



Montgomery County, Ohio - Scanned Document Page 4 of 17

Aronoff was dispatched to the accident and was the first pohee of6cer to arrive at the

scene. He remembers that the road was wel; tbat water was pooling on the side of the road at

the bottom of the burn site; and that be pointed the water out to another police officor, Sgt.

Fitzgerald ("Fitzgerald") because he was concerned that the water c.outd tier.e.

sergeant Scott C. Fitzgerald ("Fitzgerald"j knew that the Fire Department was going

to sonduct a controlled bum on 24 Jannary 2004. He was on duty that day, but did not visit the

burn site until he was dispatched to the accideot scene. Upon arriving at the scene F'ttzgerald

questioned llrarutfFabout the aecident. Arano{f pointed out the water runot£'from the bum site;

down the driveway, onto the roadway. Fitagerald testified that he observed, water, same ice,

and. some slush on the roadway, as well as fresh water flowing onto the roadway. .

Sergeant Rex A. Thotnpson ("Thompson'), was called at home to report to the crash

s'ste. He arrivcd at I0:14 p.m. He was responsible fnt collecting evidence to remnsttuct the

accident. fncluded in the data he cotlected was infotmation from thc sensing diagnostic module,

air bag sensor ("SDIIT). Thompson testified at his deposition that the infarmation collected

from ST]M indicated that Howard's vehicle was traveling at 60 mph five seonds prior to the

crash. T'honipson furthar testifled, that, from viewing pictures taken oFthe roadway the night

of the accident, the road was we( and possibly slushy, but he could not tell from the pictures

whether the tnad was icy.

Howard's Response contains an affidavit from his expert witness, accident

reconstructions Frtd Lickert (`LickeR"). Lickeet states that a[i]t was not ntemly the speed of

the plaintid's vehicle that made ttiis condition unsafe. Akhougli the speed at which Mr.

Howard atttunpted to take this turtt was catetm, it did not change the fact thak thi.s roadway

-4-
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presented a haxardous condition to ordinary users of the roadway." 1.ickert further states that it

is possible for a vehicle, under optimal conditions, to negotiate the curve at speeds up to 70.9

mph. Lickert states that is his "professional op'inion, wdth a reasonabta cxrtainty, that the

actions and inactions of the LWJiami Towasltip Fire Uepanment in failing to address the

hazardous condition of the roadway were a prordmat® and contributing cause of this fatal

accidettt." Lickert bases this opinion on his review of the depositions filed in this case and his

personal observations of the soane of the accident on 29 Ianuary 2004; 10 February 2009 and 2

June 2004.

Howard's parents filed the instant action against Miami Townsbip Fire Division and

Nfiami Township claiming that the Township, through the aalons of its employees was

negligent and, as such, is liable for Howarrl's death_ Township fded:_ its Motion for Stnzunary

Judgment arguhrg that it is immune from liabiGty pursuant to O.R.C. 2744, er seq.

B. LAW AND ANALYSIS

A. Summary dudgmeat Staudard

"Trial courts should award sumtnatyjudgemerrt with caulion." Leibreich v. A.J.

lieftlgetat3at, Itc.. (1.993), 67 Ohio St.3d 26b, 264, In Harless Y. t4'ilfis Day FFarehaasirsg

Hne. (1978), the Ohio Supreme Court stated in order for summary judgment to be appropriate,

it niust appear that:

(1) There is no genuine issue as to any material fact;
(2) The moving party is entitled to judgment as a matter of law; and
(3) Iteasonable nmads can come to but one conclusion and that conclusion is adverse to
the party a$ainst whom the motion for summary judgment is made, who is entitled to
have the evidence construed mast strangly in his favor.

54 Qhio St.2cl 64, 66,

-5-
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The moving party bears the burden of infornxing the court of the basis of the motion

and identifying those portions of the pleadings, depositions anl ether such material which it

believes damnstrates the absence of a genuine issue of matedal fact. lbfisteff v. âVheeter

(1988), 38 Ohio St3d 112, 114; Ifar7ess, 54 Ohio St.2d at 66. The burden on the movutg

party may be satisfied by "showing° that there is an absence of evidence to support the non-

moving paxy"s case. Celotex Corp, v. CatPet€ (1986), 477 U.B. 317, 323-325. Funhermore,

any inferences to be drawn from the underlying facts must be viewed in the light most

favorable to the party opposing the motion, Leibraich, 67 Ohio 3t3d 266, 269, fYilliam.s v.

Flrst Uaited Church ajChriat (1974), 37 Olrio St.2d 150, 152.

1hcreatter, the non-moving party bears the burden of cotning forward with specific

facts and evidence showing that there is a genuine issue of material fad for trial. Yia ttF"a:ssen V.

Babeock & Wilsorr Ca. (1988), 36 Ohio St_3d 100, 117. The non-moving party has the bturden

"to produce evidence on any issue for which that party bears the burden of production at trial."

I.eibreiah, 67 Ohio 5t3d at 269; Wing v..RrrcliarMedia, brd (1991) 59 Ohio St.3d 108, 111

(citing Celotex Corp„ 477 U.S. 317, 322-323), Therefure, the non-moving party may not rest

upon unsworn or utsupporred allegations in the pleadings. Benjcaaht v. t)e,j/'et Renrals (1981),

66 Ohio St.2d 86; Harless, 54 Ohio St.2d at 66. The non-moving pany must respond with

affidavits or other appropriate evidence to controvert the facts established by the moving party.

Id Further, the nan-moving party must do rrwre than show there is some metaphysical doubt

as to thc niateriat facts of the case. MFatsushita Electric Imt Ca v. Zestith Ras/io (1980), 475

U.S. 574_

-6-
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B. Politieat Subdivision idabUity, Immunity and Defenses

"The PoGtical Subdivision Tort Liabnlity Act, codified at R.C. Chapter2744, requires a

three-iiered analysis to determine whether a patitical subdivision should be inmtune &om

liability. Pursuant to R.C. 2744.02(A)(1), the general rule is that political subdivisions are tuat

liable in damages when performing either a goverttntental or a proprietary fitnction. Once

immunity is established , the ,scond tier of the analysis is whether one of the exoaptions to

immunity sd forth at R.C. 2744.02(13)(l )- (5) appl'ies. Third, invmnity can be reinstated if the

political subdivision can successfuRy show that one of the defenses contained in R.C. 2744.03

applies," Y7ra Sharsvin iY'itfiams Company v. Llaytatr Freight Lines (2005), 161 Ohio App. 3d

444 (citations omitted).

"Exeept as otherwise provided in section 3746.24 of the Revised Code, political

subdivisions are liable for injaty, death, or toas to person or property caused by their negugent

faifure to keep pubru; roada in repair and other negligent faihire to remove obstrucftoms from

public roads. . . ." CZ,It.C. 2744.02(fl)(3).`

"In Hayrtes Y. Franlrffn, the Sttpreme Coud of Ohio established a two-prong test to

determine whether a condition in the right-of-way constitutes a nuisance under li.C.

2744(B)(3). To withstand a motion for summary judgment, the plaintifl`must establish that

`the condition alleged to constitute a nuisance creates a danger for ordinary traffic on the

regulaiiy traveled portion of the road' and that the cause of the condition in the right-of-way

`was other than a decision regarding design and constructiott"' Rfc^,/uarde v. Board af

Commissioners ojHamilton County, 2003 WL 21991337,

i T1wCaun notee that O.RC. 2744.82(Bx3) cffective 9 March 2003, deie6n$ the language "frce fi
nuiraace" aad adding the Fanguage "remove obstWims".

-7-
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"The congwous factor in the lin.e of cases cited therein is that only conditions v+itich

directly jeopardize the aafety of ordinary traffic on the reguiarly traveled portion of a highway

may be considered by a jury." Consafes v City of GYryafioga Falls, 1993 Olrio App. l. EXiS

5388.

"The pol s̀tical subdivision is itntntrne fPom liabifity if the injury, death, or loss to person

or property resulted from the exercise of judgment or discretion in detennining whether to

acquire, or how to use equipment, suppfies, materials, personnel, facilities, and other resaurces

unless the judgment or discretion was exercised with malicious purpose, in bad faith, or in a

wanton or reckEess manner." C.R.C. 3744.03(A)t5).

"tatafice is the intention or desigtt to harm another by inflicting serious injury, without

excuse or justlfication, by an act which in and of itself may not be unlawful.

Bad faith, although not susceptible of concrete definition, embraces more than bad

judgntent or negligence. It imports dishonest purpos®, moral obliquity, conscious wrongdoirrg,

breach of a knawn duty through some ulterior motive or ill will partaking of the nature of

fraud. It also embrate5 actual intent to mislead or deceive another.

Wanton misconduct charged against a defendant implies a disposition to perversity and

a failure to exercise any eare toward thase to whom a duty of care was owing when the

probability that harm would result from such failure was great and such probability was known,

or in the cireuntstances ought to have been known, to the defendant.

The actor's conduct is in reckless disregard of the safety of another if he does an act or

intentionally faiLs to do an act which it is liis duty to another to do, knowing or having reasons

to know of facts which would lead a reasonable raan to realize, aet only that his conduct

-8-
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creates an unreasonable risk of physical harm to anotlier, but atso that such risk is substantiatly

greater than that which is necessary to tnake his cottduct negligent." Parker v. Ilayton

A4ebnpotirctnnHou,sirgAu(horfty, 1996 WL 339935 (citations omitted).

"[L]zercise of some eare precludes a finding of wanton misconduet, as a matter of

law.° Neety u..EL1i,,pn Township, 1996 WL 55017a_

C. Analysia

The parties agree that the Politicat Subdivision Tort liability Act appiies to this case.

Township maintains that it is entitled to summary judgment arguing that it is entitled to

political subdivision immunity because the alleged water and ice on Bear Creek Road does not

constitute an obstruction; the decision wbether and how much salt to put onto Bear Creek

Road was a discretionaty fitnet'son} and Howard is unable to prove that the exercise of that

discretion was exerased with malicious purpose, in bad faeh, or in a wanton and reckless

mamier.

Township begins with the correot asserti.on that is it inunune from liability urtless an

excepdon to that immunity appGes. Township rna;tttains that no exceptions to immunity apply

and focuses on the exception that provides that "politic.al subdivisions are hable for injury ...

caused by their negligent faiiure to ....rentave obstructions from public roads.,.." asserting

that no evidence eaciststhat there was any ohstrution on Bear Creek Road. Township

acknowledges that Ohio Coarts have not oiearly defined obstruction as it is used in O.R.C.

2744.02(13)(3). However, Township urges the Court to apply the ordinary meaning of

obstruction, as it is defined by Merriam Webster dictionary, as sontething that "blocks or closes

up by obstacle". Township argues that construing obstruaion as definedhy the dictionacy

-Q-
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comports with cases construing the former version of O,R,C. 2744.02($)(3) in which a

nuisanee was defined as "[a] pennattent obstruction to visibility, with the highway right of way,

which ratders the regularly traveled portions of the highway unsafe for the usual atd ordinaty

course oftravel." k•tavrrE,fa4tiurer's Nc€t'L Bmrk Y. Erie Cty. Rcd. Co,nrtr, (1992), 63 Ohio St. 3d

318. Township atgues that under the above definitions of obstmction, any water or ice that

may have been on Bear Creek Road the night of Howard's accident was not an obstruction

because it did not permanently impair visibility or block the roadway_ Township contends that

the de6nition of obstarle is more narrow and more specific than the vague meatt}ttg of

nuisance. Township further contends that the l,egislatore's purpose in changing the statute

from nuisanoe to abstacla was clearly to narrow the application of exc"iotis to political

subdivision immunity.

However, Township next argues that if this Court chooses to apply the broader analysis

of a nuisance under the former version of fd.C. 2744.02(B)(3), as set forth by the Ohio

Supreme Court in Haynes, supra, the exception to immunity still will not apply. InHa,yares, the

Court created a two praft test to detettnine whether a nuisance existed such that liability

wottld attaoh. To satisfy the first prang a plaintiff ttxtst establish that the condition alleged to

conskitute a nuisance creates a dangcr for usual and ordinary modes of travel. To satisfy the

seeand prong, a plaintiff must show that the cause of the condition in the right-oGway was

other than a decision regarding design and construction. Township states that the secvad prong

is not at issue, and therefore, focuses its analysison the first prong.

Township argues that the key to the atialysis of the first prong is to focus on the phrase

"usual and ordinary mades of travel", Township urges the Court to consider what it contends

-10-
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is a factuatly analogous case, A&Quatclr, errpm_ tn McQuaide the Court found that the plaintitf

faited to demonstrate that a "hump" in the road was a nuisance under R.C. 2744.02(S)(3)

where the plaintilf, an inexperienced driver, had driven over the "hump" earlier in the day at

the posted speed limit without incident, but when driving over the "hump" a second time, at a

rato of speed in excess of the posted speed limit ahe lost control ofthe vehiole and crashed hea

car. Township submits that Howard, also an inexperienced driver, was not traveling in the

usuat and ordinary mode of travel when he entered the curve at 60 mplt, 30 mph over the

posted recommended speed of 30 mph. Township contends that because Howard was not

traveling in the usual aartd ordinary mode of travel, any water or ice on the raad cannot

constiane a nuisaaee or an obstruction, and thus lioward cannot establish that an excepti

Township's hnununity applies.

Township's final argument turn;s on the defenses set farth in R.tv_ 2744.03(A)(3) and

(5). Speciftcally, Township argues that the entire process of planning and executing the

controlled burn required Township to exercise judgment and discretion in making decisions

regarding how ta use equipment, supplies, materials, personnel, and other resources.

Additionatly, Township argues that Howard did not atlege, nor can he provide, evidence that

any such discretion was made with malicious purpose, in bad faith or in a wanton and reckless

manner. Thus, Township argues that if the Court finds that an exception ta its intmunity does

apply, Township is protected by the defense that it was exercising itsjudgment and discretian

in atl aspects of oonducting the controlled burn and its aftesmath.

Howard's Response argues that Township is not imrnune from liability because an

exaeption to that immunity applies for which Township has no defense. Howard's Respanse

-11-

33

http://www.clerk.co.montgomery.oh.us/pro/image _onbase.cfm?docket=8556742 10/17/2007



Montgomery County, Ohio - Scanned Document Page 12 of 17

argues that the Grurt atrould apply the two prong test set forth in Hcrymes, supra, but argues

that Howard's drivutg did not create the nuisanee. Howard concedes that his drrving may have

been negligent and may have been a contt5buting cause to the accidettt, but that the Township

cteated the nuisance. Howard seeks to distntguish the instant case from the McQuaide case

relied upon by Township. Howard argues that tinlike the "hump" in et9c^,laraide "the risk fru

ordinary travel caused by ice is not dimin'sshed eyen though vehicles have traveled safely over

ice." Howard contends that ice is commotrly known to create risk for drivers during ordinary

travei and is a dangerous condition by itself. Howard fiuther argues that pemtanency is not

required for a coad•ition to be a nuisance; however, Howard then cites a passage from a case

that states that pentmeney is a factor in deterenining wltetlter a condition constitcttes a

nuisance, See, Feilsiwru v, J_7kvk Cty. Qhfct (1996), 116 Ohio App. 3d 14 ("Notntalty, for

purposes of sovereign immunity, 'nuisances are obstructions or dangerous developments (hat

are either subject to the control of local authorities or of a more permanent nsture than

aecaimulated rainwater."'),

Howard then argues that the holding in Mcrnufacturer 's, supra, statsd that a permanent

obstmction to a driver`s visibility can be a nuisance, but did not confioe nuisance to that

deSnition. Additianaliy, Howard argues that the Township created the nuisance without

providing any notice of the condition to motorists.

Howard's final argument is that Township is not entitled to the defense of discretion

because it did not consider the potentiat of water run off when it plauaed the controlled burn.

Howard maintains that Towaship did not coosider the water run off and potential for ice

problem until the conctus'ton of the bum. Howard argues that the decision to apply salt by hand

.12-
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to the afrected part of the romd was not discretionary and, therefcre, that the deferue of

dis©redon is nat available to "Cown.ship.

Tawnslnp's Reply again urges the Court to note the change in the tanguage af the

politieal subdivision immunity statute, substitteing obstnuxicn for mjisance. Township argues

this is signifieant and clearly evinces the i^ttent of the Tzgisiature to aarrow the applicability of

exceptions ta a politicai subdivision's immunity. Township then argues that any water or ice

that may have been on Bear Creek Road clearly docs not rise to the level of an obstruction as

is normally de8ned in the dictionary and as it has been characterizei by Ohio Courts.

Township fuAher argues that if the Court does find that the water or ice on Bear Creek

Road did constitute an obstruction, Township's immunity is reinstated by virtue of the defense

of discretion. Townsbip again argues that alf the decisions it took from plarming and executing

the controlled burn to cleaning up and dealing with any water nmotF were discretionary

decisions that were made based upon thejudgement and experience o€tho!

Additionally, Township notes that in Howard's Response, his augurnent is focused solely on the

issue of whether Township's actions were discretionary. Howard agues that the actions were

not diseretionary and Howard offered no facts or argument that if the actions wese

discretionary, they were exercised with malitdous purpose, in bad faith, or in a wanton or

manner.reckless

Township concludes that it is entitled to immunity because any alleged water and ice

that may have been present on Bear Creek Road was not an obstruction as set forth in Q.R.C.

2744.02(13X3) and Township is entitled to summary judgmem on all of Howard's claims. In

the alternative, Township argues that if the water and ice are deemed to be an obstruction, the

_t3_
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defense of discretion reinstates Township's immunity and Townsh3p is entitled to summary

judgernent on all ofHoward's claims.

The Court finds that the water and ice on Bear Creek Road was not an obsttuction as

contemplated by O.lLC. 2744.02(B)(3). The Court finds that it is significant that the

Legislature deleted the word "nuisance" and added the word "obstruction' to the above-

referenced statute. Although there is no case law directly defining the parameters of what

condition comstitutes an obstruction, the Court notes that cases decided when the statute

eontained the word nuisance held that certaiu obstntdions to a driver's ability ta see the road

could constitute a nuisance. See, e.g., Manrefacrurer's, supm. This is significant because

under the old version of O.R.C. 2744.02(B)(3) courts, in de6ning nuisance, ascribed the

ordinary meaning to the word obstruction.l7te Court can find no reason wiry obstruction as it

is uscd in the current versien of Q._RC. 2744.{}2(8)(3) would not be given that saute; ordioary

definition. Accordingly, the Court FINDS that the water and ice that was on Bear Creek Road

as a mutt of ihe fire evolution train"sng conducted by Township was not an obstruction and,

therefore, no exception applies to impose liability on Townsllip. The Court further i:(i+fDS that

Township's Motion for Summary Judgntent is well-taken, and the sanre is hereby,

SUSTeIiAFED.

Although the above finding by the Court resolves the case, the Court believes it is

prudent to eomment on the additional argumeats made by Tawnship. The Court is persuaded

by Township's and Howard's argument that the Court can apply the analysis set forth by the

Ohio Suprettte Court in Hapnes, mepra. Focasmg on the first prong of that analysis, the Court

finds that Howard was not traveling in the "usual and ardinary manner" because he was

-14-
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speeding, traveling 30 mph in excess of the posted cautionary speed while entering a curve at

night. As such, Howard cannot establish that the water and ice was a nuisanco or an

obstn►ction.

Finally, the Court finds that the decisions Township made with regard to treating the

water and ice Bear Creek Road and any decision wlxdher to post any notice of potential water

and ice on the roadway were discret€onary decisiotts which entitle Township to app&cation of

the defense of dismretion and reinstatetrtent of its immunity. Tovrnship firefighters visited the

harn site at least twice after the caaelusion of the cantrolleJ burn exercise. The purpose of the

visits was to ensure that the fire was exNnguished and to monitor any water flow onto the road.

On one visit the dtcision was made to spread a five gallon buckeC of salt on the roadway. With

regard to the subsequent visit, Fuet;ghter Pirk testified that had there been ice on the road at

that time "we would have called for a sah truck and notified our shift cornmander.^ No salt

was added to the road at that time. The Court finds that these actions are evidertce of the type

ofexercise ofdiscretioa. andjudgmcnt contemplated by the statute. Additionally, Howard

prescnted no evidence that such decisions were made with ntalicious purposa, in bad faith, or in

a wanton or recldess manner. Eurther, "exercise of some care precludes a finding of wanton

misconduct, as a ntatter of law." 1Veely v. Mi,(I7rn Township, 1996 WL 550170, Accordingly,

these discretianary decisions would have the effect of reinstating Towns$ip's immunitp shoutd

the Court have made the initial tinding that an exception to that liability applied.

=15-

37

http://www.clerk.co.montgomery.oh.us/pro/image _onbase.cfm?docket=8556742 10/17/2007



Montgomery County, Ohio - Scanned Document Page 16 of 17

UI. CONCLUSION

Atter carehd consideration ofthe arguments and authorities prottered by the parties,

the Court finds that the Defadants' Motion for Summary Judgment is well-taken, and the

same is hereby SUBTAENEIl.

TH(S IS A FINAL APPEALABLE ORDF.R, AND THERE IS NOT JUST
CAUSE FOR DELAY FOR PURPOSE& (iF CIV. R. 54. PURSUANT TO APP. IL 4,
THE PARTIES SHALL FILE A NOTICE OF APPEAL RTrHIN TIiIII.TY (30)1tAYS.

SO ORl]EllM:

^.s• .^ ^.^/^--'"""'

< lw, KESSI.fiR, .TUDGE

To the Clerk orCourts.
Pkasescrve the attorney ior each party and each party not represented by counsel with
Notice of Judgment
and i1s date of entry upon the journal.

^SLER, ]iITJCiE

-16-
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Copies of tlds DeCision, C3rder and Entry were forwarded to all parties listed below by ordinary
mail this fiGng date.

John A. 3malley, Esquire
Dyer, Garofslo, Mann & Schultz
131 Blorth Ludlow Street, Suite 1400
Dayton, t)hio 45402

Robert J. Surdyk Esquire
Dawn M. Friek, Esquire
5urdyk,l?owd & Tumer
40 N. Main Street
1610 Kettering Tower
Ua}non, Ohio 45423

Jessica Kimes, 3tafFhttomey (437) 446-6586
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N
Huffman v. Bd. of Cty. Commrs.
Ohio App. 7 Dist.,2006.

CHECK OHIO SUPREME COURT RULES FOR
REPORTING OF OPINIONS AND WEIGHT OF
LEGAL AUTHORITY.

Court of Appeals of Ohio,Seventh District,
Columbiana County.

William HUFFMAN, et al., Plaintiffs-Appellants,
V.

BOARD OF COUNTY COMMISSIONERS, et al.,
Defendants-Appeltees.

No. 05 CO 71.

Decided June 28, 2006.

Civil Appeal Gom Common Pleas Court, Case No.
04CV 1157. Affirmed in part; Reversed in part and
Remanded.

Attomey R. Jack Clapp, Attorney Timothv Ita,
Cleveland, for Plaintiffs-Appellants.
Attorney Mark Landes, Attorney Jeffery Sniderman,
Columbus, for Defendants-Appellees.
VUKOVICH, J.
*1 {¶ 1} Plaintiffs-appellants William aud Virginia
Huffman (the Huffmans) appeal the Columbiana
County Common Pleas Court's grant of summary
judgment for defendants-appellees Columbiana
County Board of Commissioners, James Hoppel as
Columbiana County Commissioner, Sean Logan as
Columbiatta County Commissioner, and Gary
Williams as Columbiana Coutity Commissioner
(collectively referred to as "the county"). Two issues
are raised in this appeal. The first issue is whether
governmental immunity as deftned under R.C.
2744.01, 2744.02 and 2744.03 is applicable as to the
county for failing to place barricades in front of a
bridge on Winona Road that had fallen during the
horrific rainstomu on August 27 and 28 of 2004- The
second issue is whether the county, specifically the
Columbiana County Engineer's Department and Paul
Parks, Superintendent of the County Engineer
Department, acted nacklessly, willfully and/or
wantonly in failing to place barricades in front of the
fallen Winona Road bridge. For the reasons stated
below, the judgment of the trial court is affirmed in
part, reversed in part, and remanded for further
proceedings.

{¶ 2) On August 28, 2004, at approximately 6:30
a,m. William Huffman was in a one-car accident.
William was traversing Winona Road in his car and
attempted to cross the bridge located on that road. He
was unable to do so because the rainstorm that
occurred during the late hours of August 27, 2004,
and during the early hours of August 28, 2004,
caused major flooding which led to the collapse of
the Winona Road bridge. William ran his car into the
void left by the fallen bridge and sustaitted serious
injuries.

(¶ 3) The Winona Road bridge is located in
Columbiana County outside the Village of Lisbon. It
is located 0.3 of a mile west of the imersection of
Winona and Depot Roads. It is undisputed that it is
Columbiana County's responsibility to maintain tttis
bridge. Furthermore, it is undisputed that prior to the
rainstorm the bridge was structurally sound.

{¶ 4) The rainstorm that caused damage to the
Winona Road bridge began during the late hours of
August 27, 2004. The rain continued to fall until the
early morning hours of August 28, 2004. It is
undisputed that this rainstomt caused serious
flooding and damage in and around the Village of
Lisbon, Columbiana County, Ohio. Numerous
deponents indicated that this was the worst rainstorm
that they could remember in the history of
Columbiana County. (Bret Dawson (County
Engineer) Depo. 32 (worst magnitude disaster lte has
had to deal with); Jatnes Hoppel (County
Commissioner) Depo. 44; Detective Sergeant Steven
Walker Depo. 27 (never seen flooding like this);
Deputy Manuel Milbauer Depo. 27 (lived in county
all of his life and "never seen a raittstorm like this
one"); Ronald Buchanan (works for highway
department) Depo. 37, 56 ("never see nothing likc I
seen that night").

{¶ 5) During this storm, at 2:27 a.m, a Winona Fire
Department fireman discovered that the bridge had
dropped approximately six inches and that the bridge
was impassable. Willie Brantingham (Fire Chief for
the Winona Volunteer Fire Department) Affidavit ¶
6. This information was subsequently relayed to the
Columbiana County SherrifPs Dispatcher Casey
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Wilson. Brantingham Affidavit ¶ 6; Wilson Affidavit
¶ 5; Wilson Depo. 40-41, 43. Wilson then
immediately notified Paul Parks, Superintendent for
the Columbiana County Engineers Departmem, who
oversees the day-to-day operations of highway
maintenance. Wilson Affidavit ¶ 5; Wilson Depo.
41; Parks Depo. 33-34. It is undisputed t(tat Parks'
department was in charge of placing barricades and
closing the bridge at Winona Road.

*2 {¶ 6} At approximately 2:30 a.m. when Parks ltad
received the notification that the Wiuona Road bridge
was starting to fall, he was already attemptittg to deal
with issues that were being caused from the torrential
downpours of rain. At approximately 10:30 p.m. on
August 27, Parks received a phone call at home.
Parks Depo. 9. This call informed him that the rain
was causing flooding on Teegarden Road. Id. Parks
called Ronald Buchanan, one of his employees, to
address the problem. Id. at 11; Buchanan Depo. 15.
Buchanan proceeded to try to address the problem.

{¶ 7} Around 11:00 p.m., Parks received additional
calls about flooding in different areas. Parks Depo.
13-14. Shortly thereafter at around 11:30 p.m., Parks
decided that due to this rain and the calls concerning
flooding, lie should go to the county garage
imtnediately. Id. at 15.Due to the flooding and the
inability to navigate over tnany of the roads, Parks
did not arrive at the county garage until 2:00 a.m.
Id.Thus, it took him approximately 2 1/2 hours to
travel from his house in East Palestine to the county
garage in Lisbon. Id During this tltne, he attempted
to call additional employees into work. Id. He got a
hold of Mike Zook and Tim Wood. Id. at 23.

{¶ 8t At 1:00 a.m., Parks received a phone call from
Buchanan. Buchanan informed Parks that in
attempting to address the problem at Teegarden Road
he got stranded and would be unable to return to
Lisbon until the waters receded, Buchanan Depo. 43.
Buchanan was near Lincoln Storage and all of the
roads near it leading in other directions were flooded.
He (and some ottrer motorists) was unable to go very
far ut any direction. Buchanan Depo. 38.

{¶ 9} When Parks arrived at the garage, Zook and
Wood had already arrived. Parks Depo. 24. Parks
also noticed that the garage had begun to flood.
Parks, Zook and Wood then removed one of the
trucks from the garage. Id. at 24.That was all that
could be removed due to the flooding. Id. at
24.Ultimately, the lower level of the garage
completely flooded and the upper portion had about 3
inches of water in it. Id. at 26.

Page 2

{¶ l0} After seeing the garage and all ttte flooding
that was occurring on the roads, Parks, Zook and
Wood proceeded to the Emergency Management
Agency (EMA) office. [d. at 29.At the EMA office,
Parks met with Jay Carter, Director of Emergency
Management. Parks wanted to see what was going on
in the county and if it had been declared a state of
emergency. Id. at 31.

{¶ 11) After Parks found out the county was in a
state of emergency, he, Zook and Wood left the EMA
office and proceeded back to the garage. This
occurred around 2:30 a.m. Around this time, Parks
received the call ftom Wilson about the Winona
Road bridge starting to fall. Id. at 31-34.Parks, Zook
and Wood arrived back at the garage around 3:00
a.m. Buchanan also arrived back at the garage at this
time. Id. at 36.Buchanan's truck had some signs and
barricades in it. Id. at 37.The water continued to rise
at the garage. The men could not get into the garage
because the electric was going off and on and the
garage flood'utg created a safety hazard.

*3 {¶ 12} Parks, Zook, Wood, and Buchanan stayed
at the garage in the parking lot. They did not
physically attempt to go to the Winona Road bridge.
Parks did not call anyone from the Sheriffs
Department or from the Fire Department to inform
them that he was unable to check on the status of the
Winona Road bridge. Parks began to call additional
workers to the garage at 5:30 a.m. He waited until
this time because he was concerned about employee
safety traveling on the roads. Id. at 38.At 5:30 a.m.,
the water had already receded and it was daylight.

{¶ 13} After additional employees arrived at the
garage, trucks were loaded attd sent out to address the
problems caused by the flooding. The workets left
the garage around 6:30 a.m. and did not arrive at the
Winona Road bridge until approximately 7:30 a.m.,
which was approximately one hour after William's
accident had occurred. Id. at 44.This was
approximately 5 hours after Parks was notified that
the Winona Road bridge was starting to fall.

{¶ 14} Due to the injuries and the length of time it
took the county to respond to the notification that the
bridge was starting to fall, the Huffrnans filed suit
against the county on December 10, 2004. The
county answered and asserted immunity as specified
under Chapter 2744 of the Revised Code as a
defense.

{¶ 15) Numerous depositions were then taken and
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each party filed a motion for summary judgment. The The Hufftnans appeal from that decision raising two
Huffmans asserted that immunity was not available to
the county because a fallen bridge is an obstruction
and the county is liable for failing to keep the road
free from obstructions pursuant to R.C.
2744.02(B)(3). They argued that the county could
have removed the obstruction by barricading the
bridge. They also argued that Parks acted wantonly or
recklessly by failing to attempt to barricade the
bridge and/or by failing to notify anyone that his staff
could not go out to the bridge. The county contended
that the road itself cannot be considered an
obstruction. Furthetmore, it argued that even if it is
an obstruction, it did not negligently fail to remove
the obstruction. It additionally argued that the duty to
erect signs and barricades are discretionary functions
and, as such, immunity attaches to discretionary
functions. It further argued that Parks did not act
wantonly or recklessly.

(¶ 16) After consideritig these arguments, the trial
court issued its decision. It stated that a fallen bridge
is an obstruction which the county had a duty to
remove. It explained:

{¶ 17} "While the county can protest this fallen
bridge is not `an obstruction' because it is not a big
boulder sitting in the road there is no doubt that this
fallen bridge 'created a danger for ordinary traffic on
the regularly traveled portion of the road.'The Court
can think of no bigger obstruction to travel than a
fallen bridge." 11/25/05 J.E.

(1 18) Thus, the court found that while the county
could ttot have feasibly repaired the road within that
amottnt of time, the obstmetion could have been
removed by the use of barricades. The trial court then
went on to discuss the erection of signs. It found that
in accordance witlt Franks v. Lopez (1994). 69 Ohio
St.3d 345, the erection of signs is a discretionary
decision. Also, by citing Schaffer v. Board of Cty.
Commrs. of Carroll Cty., Ohio (Dec. 7, 1998), 7th
Dist. No. 672, it explained that this court has found
that there is no distinction between the discretionary
nature of erecting permanent signs and erecting
temporary signage. The trial court explained:

*4 (V 19) "If it is assumed that Parks was negligent
in failing to place signs to remove this obstruction the
failure to erect the temporary signs is subject to the
defense of immunity under R.C. 2744.03(A)(5) and
the county is not liable." 11/25/05 J.E.

{¶ 20} The court then went on to find that there was
no showing that Parks acted wantonly or recklessly.

assignments of error.

fl 21) "THE TRIAL COURT ERRED IN
GRANTING SUMMARY JUDGMENT IN FAVOR
OF APPELLEE-DEFENDANT BY DETERMfNING
THAT THE DEFENSES SET FORTH IN R.C.
2744.03 ARE APPLICABLE HERE."

{¶ 221 "Tlte determination as to whether a political
subdivision is immune from suit is purely a question
of law properly determined by a court prior to trial
and preferably on a motion for sutnmary
judgment"Schaffer v. Board of Cly. Commrs. of
Carroll C[y., Ohio (Dec. 7, 1998), 7th Dist. No. 672,
citing Conely v Shearer, 64 Ohio St3d 284, 292,
1992-Ohio-133.An appellate court reviews a trial
couiMs decision on a motion for summary judgment
de novo.Bonacorsi v. Wheeling & Lake 8rie Ry. Co.
95 Ohio St.3d 314, 2002-Ohio-2220, ¶ 24.Summary
judgment is properly granted when: (1) there is no .
genuine issue as to any material fact; (2) the moving
party is entitled to judgment as a matter of law; atid
(3) reasonable minds can come to but one conclusion,
and that conclusion is adverse to the party against
whom the ntotion for summary judgment is made.
Harless v. Willis Dqy Warehousinn Co. (1978), 54
Ohio St.2d 64, 66:Civ.R. 56(C).

{¶ 23} R.C. Chapter 2744 addresses governmental
immunity. It provides a three-tiered analysis for
detennining the availability of sovereign immunity to
political subdivisions. R.C. 2744.02(A)(1) states that
political subdivisions are generally not liable for
injury, death or loss to persons or property incurred
ht connection with the performance of a
governmental or proprietary function of thatpolitical
subdivision. However, subsection B lists five
exceptions to this general intmunity. Tfiese
exceptions are as follows:

{¶ 24} "(B) Subject to sections 2744.03 and 2744.05
of the Revised Code, a political subdivision is liable
in damages in a civil action for injury, death, or loss
to person or property allegedly caused by an act or
omission of the political subdivision or of any of its
employees in connection with a governmental or
proprietary function, as follows:

{¶ 25) "(1) Except as otherwise provided in this
division, political subdivisions are liable for injury,
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death, or loss to person or property caused by the
negligent operation of any motor vehicle by their
employees wlren the employees are engaged witltin
the scope of their employment and authority. The
following are full defenses to that liability:

(Q 26) "(a) A member of a municipal corporation
police department or any other police agency was
operating a motor vehicle while respondiug to an
emergency call and the operation of the vehicle did
not constitute willful or wanton misconduct;

°5 {¶ 271 "(b) A member of a tnunicipal corporation
fire department or any other firefigltting agency was
operating a motor vehicle while engaged in duty at a
fire, proceeding toward a place where a fire is in
progress or is believed to be in progress, or
answering any other emergency alarm and the
operation of the vehicle did not constitute willful or
wanton misconduct;

(1 28) "(c) A member of an emergency medical
service owned or operated by a political subdivision
was operating a motor vehicle while responding to or
completing a call for emergency medical care or
treatment, the member was holding a valid
comtnercial driver's license issued pursuant to
Chapter 4506. or a driver's license issued pursuant to
Chapter 4507. of the Revised Code, the operation of
the vehicle did not constitute willful or wanton
misconduct, and the operation contplies with the
prccautions of section 4511.03 of the Revised Code.

(¶ 29) "(2) Except as otherwise provided in sections
3314.07 and 3746.24 of tfte Revised Code, political
subdivisions are liable for injury, death, or loss to
person or property caused by the ttegligent
perfornrance of acts by their employees with respect
to proprietary funetions of the political subdivisions.

(¶ 30) "(3) Except as otherwise provided in section
3746.24 of the Revised Code, political subdivisions
are liable for injury, death, or loss to person or
property caused by their negligent failure to keep
public roads in repair and other negligent failure to
remove obstructions from public roads, except that it
is a full defense to that liability, when a bridge within
a municipal corporation is involved, that the
municipal corporation does not have the
respottsibility for maintaining or inspecting the
bridge. -

{¶ 3l 1 "(4) Except as otherwise provided in section
3746.24 of the Revised Code, political subdivisions
are liable for injury, death, or loss to person or

Page 4

property that is caused by the negligence of their
employees and that occurs within or on the grounds
of, and is due to pltysical defects within or on the
grounds of, buildings that are used in comrection with
the performance of a govemmenml function,
including, but not limited to, office buildings and
courthouses, but not including jails, places of juvenile
detention, workhouses, or any other detention
facility, as defined in section 2921.01 of the Revised
Code.

{¶ 32} "(5) In addition to the circumstances
described in divisions (B)(l) to (4) of this section, a
political subdivision is liable for injury, death, or loss
to person or property when civil liability is expressly
imposed upon the political subdivision by a section
of the Revised Code, including, but not limited to,
sections 2743.02 and 5591.37 of the Revised Code.
Civil liability shall not be constmed to exist under
another section of ttte Revised Code merely because
that section imposes a responsibility or mandatory
duty upon a political subdivision, because that
section provides for a critninal penalty, because of a
general authorization in that section that a political
subdivision may sue and be sued, or because that
section uses the term "shall" in a provision pertaining
to a political subdivision."RC. 2744.02(B).

*6 {¶ 33) Tilat said, if any one of the exceptions
listed above is found to exist, this does not
necessarily mean tlrat the political subdivision in
necessarily (iable. R.C. 2744.03 lists additional
defenses and/or immunities that may be asserted to
establish nonliability. This statute states:

{¶ 34) "(A) In a civil action brought against a
political subdivision or an employee of a political
subdivision to recover damages for injury, death, or
loss to person or property allegedly caused by any act
or omission in connection with a govemmental or
proprietary function, the following defenses or
immunities may be asserted to establish ttonliability:

(¶ 35) "(1) The political subdivision is immutie
from liability if the employee involved was engaged
in the perfotmance of a judicial, quasi-judicial,
prosecutorial, legislative, or quasi-legislative
function.

{¶ 36) "(2) The political subdivision is immune
from liability if the conduct of the employee
involved, other than negligent conduct, that gave rise
to the claim of liability was required by law or
authorized by law, or if the conduct of the employee
involved that gave rise to the claim of liability was

© 2007 Thomson/West. No Claim to Orig. U.S. Govt. Works.

43



Slip Copy
Slip Copy, 2006 WL 1851715 (Ohio App. 7 Uist.), 2006 -Ohio- 3479
(Cite as: Slip Copy)

necessary or essential to the exercise of powers of the
political subdivision or employee.

{¶ 37) "(3) The political subdivision is immune
from liability if the action or failure to act by the
employee involved that gave rise to the claim of
liability was within the discretion of the employee
with respect to policy-making, planning, or
enforcement powers by virtue of the duties and
responsibilities of the office or position of the
employee.

{¶ 38} "(4) The political subdivision is imtnune
from liability if the action or failure to act by the
political subdivision or employee invotved that gave
rise to the claim of liability resulted in injury or death
to a person who had been convicted of or pleaded
guilty to a criminal offense and who, at the time of
the injury or death, was serving any portion of the
person's sentence by performing community service
work for or in the political subdivision whether
pursuant to section 2951.02 of the Revised Code or
otherwise, or resulted in injury or death to a child
who was found to be a delinquent child and who, at
the time of the injury or death, was performing
community service or community work for or in a
political subdivision in accordance with the order of a
juvenile court entered pursuant to section 2152.19 or
2152.20 of the Revised Code, and if, at the time of
the person's or child's injury or death, the person or
child was covered for purposes of Chapter 4123. of
the Revised Code in eonnection with the community
service or comtnunity work for or in the political
subdivision.

{¶ 39) "(5) The political subdivision is immune
from liability if ttte injury, death, or loss to person or
property resulted from the exercise of judgment or
discretion in determining wltether to acquire, or how
to use, equipment, supplies, materials, personnel,
facilities, and other resources unless the judgment or
discretion was exercised with ntalicious purpose, in
bad faitli, or in a wanton or reckless manner.

*7 {¶ 40} "(6) In addition to any immunity or
defense referred to in division (A)(7) of this section
and in circumstances not covered by that division or
sections 3314.07 atid 3746.24 of the Revised Code,
the employee is imtnune from liability unless one of
the following applies:

{¶ 41) "(a) The employee's acts or omissions were
manifestly outside the scope of the employee's
employment or official responsibilities;

Page 5

(¶ 42) "(b) 7'he employee's acts or omissions were
with malicious purpose, in bad faith, or in a wanton
or reckless manner;

{¶ 43} "(c) Civil liability is expressly imposed upon
the employee by a section of the Revised Code. Civil
liability shall not be construed to exist under another
section of the Revised Code merely because that
section imposes a responsibility or tnandatory duty
upon an employee, because that section provides for
a criminal penalty, because of a general authorization
in that section that an employee may sue and be sued,
or because the section uses the term "shall" in a
provisioti pertaining to an employee.

(¶ 44) "(7) The political subdivision, and an
employee who is a county prosecuting attomey, city
director of law, village solicitor, or similar chief legal
officer of a political subdivision, an assistant of any
such person, or a judge of a court of this state is
entitled to any defense or immunity available at
common law or established by the Revised Code.

(¶ 45) "(B) Any immunity or defense conferted
upon, or referred to in connection with, an employee
by division (A)(6) or (7) of this section does not
affect or limit any liability of a political subdivision
for an act or omission of the employee as provided in
section 2744.02 of the Revised Code."R.C. 2744.03.

{¶ 46) Given all the above, the frrst determination
for sovereign immunity is whether repairing the
bridge and/or removing the obstruction of the
bridge is a governmentai or propriety function.
Clearly under R.C. 2744.0 1 (C)(2)(e) the maintenance
and repair of roads and bridges constitutes a
govemmental function. Therefore, the county is not
liable unless one of the exceptions under R.C.
2744.02 B applies (going to the second tier of the
goverttmental immunity analysis).

{¶ 47} The trial court held that subsection (B)(3)
was applicable in the matter at hand. As
aforementioned, this subsection states:

(¶ 48) "Bxcept as otherwise provided in section
3746.24 of the Revised Code, political subdivisions
are liable for injury, deatli, or loss to person or
property caused by their negligentfailure to keep
public roads in repair and other negligentfailure to
removeobstructions from public roads, except that it
is a full defense to that liability, when a bridge within
a municipal corporation is involved, that the
municipal corporation does not have the
responsibility for maintaining or inspecting tlte
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bridge."

{¶ 49} Under this subsection, the trial court
determined that the fallen bridge was an obstruction
and thus, the county was liable if it negligently failed
to remove the obstruction. The trial court then
determined that the only way the county could
remove the obstmetion was by placing barricades in
front of the bridge, i.e. signage_ Therefore, following
this reasoning, the trial court determined that the
county was not negligent under (B)(3) because under
R.C. 2744.03(A)(5) and the Ohio Supreme Court
case Franks v. Lopez (1994), 69 Ohio St.3d 345, the
erection of signage is discretionary. As it is a
discretionary function, the trial court concluded that
the failure to erect a sign or barricade is not
actionable under the statute.

*8 {¶ 50) We agree with the trial court that R.C.
2744.02(A)(3) is applicable to the case at hand.
Clearly, a collapsed bridge falls under a failure to
keep public roads in repair or a failure to
removeobstructions. The word obstruction is not
defined by statute. Purthermore, there is no case law
on what constitutes an obstruction. The current
version of subsection (B)(3) was part of Senate Bill
106, whicit became effective in 2003. 7'he prior
version of R C 2744.02(B)(3) did not contain the
word obstruction. Instead it read:

(¶ 5I }"Except as otherwise provided in section
3746.24 of the Revised Code, political subdivisions
are liable for injury, deatli, or loss to person or
property caused by their failure to keep public roads,
highways, streets, avenues, alleys, sidewalks, bridges,
aqueducts, viaducts, or public grounds within the
political subdivisions open, in repair, and free froin
nuisance, except that it is a full defense to that
liability, when a bridge within a municipal
corporation is involved, that the municipal
corporation does not have the responsibility for
maintaining or inspecting the bridge."

(¶ 52) As can be seen by a comparison between the
old statute and the new statute, the new statute
removed the word nuisance and instead stated a
"negligentfailure to renioveobstructions." Thus,
since case law dealing with the old statute does not
address what is an "obstruction" and case law
dealing with the current statute has not yet
determined tttis, there is little guidance as to what
constitutes an "obstruction."

{¶ 53) That said, the generic definitiott of
obstruction is "something that obstructs." Webster's

Page 6

Tenth Collegiate Dictionary (1998) 803. Obstruct is
defined as "to hinder from passage, action, or
operation: impede."Id. As the trial court noted, there
would be no bigger obstruction to travel than a
fallen bridge. We agree. However, even if a collapsed
bridge is not considered an obstruction, a bridge
being collapsed would constitute a failure to keep a
public road in repair.

(¶ 54) Thus, our analysis turns to wltether the
county was negligent in its failure either to repair the
road or to remove the obstruction. As stated above,
the trial court found that the county did not act
negligent[y because the only way to remove the
obstruction was through the erection of signage and
since erection of signs is discretionary, the county
was not liable for the failure to erect signs.

{g 55) We agree with the trial court that the only
way tite obstruction could be removed in this
situation was through the erection of signage. That
said, we do not agree with the final decision that
there is no genuine issue of material fact as to
whether t[te county negligently failed to remove the
obstruction.

{¶ 56} In Franks, the Ohio Supreme Court stated:

(¶ 57) "Overhanging branches and foliage which
obscure traffic signs, malfiinctioning traffic signals,
signs which ltave lost their capacity to reflect, or even
physical impediments such as potholes, are easily
discoverable, and the elimination of such hazards
involves no discretion, policy-making or engineering
judgment. The political subdivision has the
responsibility to abate them and it will not be
immune from liability for its failure to do so."Franks,
69 Ohio St.3d at 349.

*9 {¶ 581 The above quoted portion of Franks
indicates that once signage is posted, there is a
mandatory duty to maintain. As such, a political
subdivision will be held accountable for failing to
replace signs that have lost their capacity to reflect or
failing to remove foliage that obscure traffic signs.
[d. Thus, Franks is clear that the erection of signage
is discretionary, however, the duty to maintain
signage is tnandatory. Id., citing Wintvood v. Dayton

(1988) , 37 Ohio St.3d 282.

{¶ 591 However, as seen above, Franks goes further
to state that impediments such as potholes that are
easily discoverabte, the elimination of the hazards
involve no discretion, policy-making, or enginecring
judgment. A collapsed bridge falls under an easily
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discoverable hazard. As such, the decisiott of whether
to barricade tite bridge involves no discretion, policy-
making or engineering judgment. The bridge must be
barricaded. To hold otherwise would mean that a
county would have no responsibility to ever barricade
a fallen bridge.

(¶ 60) Thus, we carmot find that the decision to
barricade the bridge called for a discretionary
decision. Thus, the question then is did the county act
negligently in failing to remove the obstruction?

(¶ 61) Negligence as defined legally is, "the
omission to do something which a reasonable man,
guided by those ordinary considerations which
ordinarily regulate human affairs, would do."Black's
Law Dictionary (5 Ed.1979) 930.

{¶ 62} The facts in this case show that clearly this
was one of the worst rainstorms that Columbiana
County experienced. It took Parks 2 1/2 hours to go
to work because of the flooding. Trying to come to
the garage that night, Parks teamed that Route 517
was completely flooded and he could not take that
road into Lisbon. So he went a different direction and
tried to go on Franklin Square. Parks Depo. 19.
Franklin Square and 558 were completely flooded.
Parks Depo. 19. A fireman was sitting at 558
indicating that Parks could not take that route
because it was flooded. Id. at 19.Parks, knowing he
needed to get to the garage, drove his truck through
there anyway. Id. at 20.The water was so high it was
hitting his "door coming up past [the] passenger
window."Id. at 21.He then proceeded to mnt left onto
Canfield-Lisbon Road. There is a big hill on this road
and he saw that the rain had waslted tremendous
amounts of debris, large rocks, and trees onto the
road. Id. at 21-22.However, he still proceeded onto
this road. At various points on this road where either
it intersected with crossroads or where it was low
lying, there was "heavy flooding." Id at 22.After all
this, Parks finally arrived at the garage, which was
flooding and continued to flood throughout the night.
Entering the garage was risky at that point because
the electric was coming on and off

(¶ 631 Furthermore, from cotnmunicating with
Buchanan, Parks was aware of other roads and areas
which were experiencing severe flooding. In fact, as
stated earlier, Buchanan became stranded at one point
where he could not travel in any direction due to
various roads being flooded in all directions.
Buchanan's deposition testimony indicates how bad
this storm was during the late hours of August 27 and
the early hours of August 28. He explained:
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*10 {¶ 64}'7ust that. I just tumed left on Teegarden,
and I was awestruck at what I was seeing. The water,
there was so much water coming off of the north side
of the ski slope, the state has a big pipe, I am not sure
of the precise size of the pipe, [ would guess four foot
plus in diameter, and it wasn't able to handle the
water coming down out of that little wooded area off
the north side of the ski slope, and it was hitting the
area where the cross pipe is at under Teegarden, it
was literally shooting up in the air and going over the
guardrail splashing down onto the westbound lane at
Teegarden and running down the road.

{¶ 65) "And I'tn trying to picture is this actually
what I'm seeing, and it was. I thougltt, well, the road
still looks intact. So I thougitt I better proceed on.

{¶ 661 "That was pretty bad. I was kind of leery to
drive througlt it because it looked pretty deep but I
did, and I proceeded west and I got maybe two-tenths
of a mile and there was another scenario pretty much
of what I seen only worse."

{¶ 67) "Q. Is there another pipe, culvert?

{¶ 68} "A. Yes. It was our cross pipe, county cross
pipe, which is smaller, I'm going to say probably a
24-inclr pipe, but to the right of that location, that
cross pipe, there is a resident there, a man has a home
built up in this hollow there. It is a ravine more or
less, so to speak, and he had two ponds up there, and
I am seeing just a massive amount of water cotning
down out of there, and I could see where it is starting
to take the eastbound lane out, and there's just this
gigantic hole, but there is so much water, [ could see
it coming off and running down the edge of our road.

{11 69) "At that time it probably had already taken
two feet of our roadway, and I thought there is no
way [ can put a barricade right there because it's just
going to get washed away. So I got turned around.

{¶ 70}®***

(¶ 71 }"There is no way I could drive through it.
The water was just, I mean, I'm afraid to guess how
deep it was. It was two feet plus, probably so tnuch
water coming through.

{¶ 72) "Like I say, it was hitting our road, the road
bank wltere our cross pipe was at and coming up,
again, the same kind of scenario of what I had
previously seen at the other intersection, coming up
and coming down and hittittg the road so hard it

® 2007 Thomson/West. No Claim to Orig. U.S. Govt. Works.

46



Slip Copy
Slip Copy, 2006 WL 1851715 (Ohio App. 7 Dist.), 2006 -Ohio- 3479
(Cite as: Slip Copy)

pounded a hold in the road, the eastbound lane,
washing it away.

(¶ 73) "So I thought I need to get through there. So I
can't, so I opted to come back and the rain had picked
up, again, even worse, if you can imagine frotn worse
to even worse."Buchanan Depo. 26-29.

{1 74) Also, deposition testimony from various
Sherriffs Deputies indicates that many roads were
impassable that night. Sergeant Thomas Smith
indicated that Route 45 was shut down and he could
not go any furtlter than Logtown Road. Smith Depo.
17-19. It was dispatclted to him that Route 45 washed
away at Salem Grange Road and McCracken Road.
ld. at 18-19.Other routes were also impassable
tluoughout the night. ld. at 28.Route 9 was
iinpassable, parts of Route 172 in the Guilford Lake
area were impassable, and at one point Route l I af
Route 154 was shut down. Id. at 28.When asked
about how far uorth he could travel, he indicated:

*11 {¶ 75) "We could not get any further north than
Teegardeu Road and Depot Road. We could not get
any further than coming across the county roads that I
know were shut down.

{¶ 76) "Depot, 172 was shut down just west of
Guilford Lake. Lisbon, it was shut down at 45 just
south of Logtown-Saint Jacobs, and then even further
up where the bridge was washed out, 164 North, we
were not able to get any further in that direction, and
not speaking from personal knowledge, but patrol
advised that State Route ll was closed north of
Lisbon."Id. at 62.

{¶ 77} Deputy Manuel Milbauer conveyed similar
information. He indicated that there was tlood'utg on
Depot Road. Milbauer Depo. 13. There were
problems at McCracken Cortter but he could not
make it that far. ld. He indicated that in trying to get
there he was stopped at Depot Road because just
north of Teegarden Road there was water across
Depot Road. ld. at 14.He explained that Teegarden
Road to the east was under water. ld. At one point in
his deposition he references a conversation he had
with a Winona firetnan at Winona Road west. ld. at
20.When asked about the conversation, he stated the
following:
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go Winona east, but Teegarden is washed out down
at McCracken Road.

{¶ 79} "So the whole area was basically flooded.
Winona Road to the east was underwater where I
could see from Depot Winona to the west back
behind the truck was uader water."Id. 20-21.

(Q 80) This conversation occurred around midnight.
Milbauer tried to continue north on Depot Road, but
did not make it more than a quarter of a mile because
the bridge on Depot Road was totally under water. Id.
at 21.Milbauer indicated that he could not even see
the bridge because the water had risen over the
guardrails. Id. Thus, for awhile, Milbauer was
stranded and unable to travel in any direction. At
around 3:00 a.m. the rain had let up a little bit and the
water had receded slightly at Winona Road east. ld.
at 27.He took Winona Road east to Yates Road then
to Campbell Road and then to 172.1d at 27-28.He
indicated that he was able to travel these roads but
there was still several inches of water on the roads.

{¶ 81) The record indicates that between the time
Parks found out about the bridge and the time that the
accident occurred was a little over four hours. Parks
did not notify the Sherriffs Department or anyone
else that he would ttot be going out to the bridge until
the moming. Deposition testimony revealed that
several deputies were in the vicinity of the bridge that
morning. Various deputies indicated that if they had
been informed of the bridge, they would have
attempted to blockade it. Whether or not they could
have reached the bridge is debatable, but it is clear
that no attempt was tnade to notify any of the
deputies about the bridge's condition. Testimony also
revealed that at around 3:00 a.m., the flood water was
receding in certain areas of the county.

"12 {¶ 82) Considering all of the above, we find tttat
it is a factual question for the jury as to whether the
county was negligent. While this court and the trial
court may believe that given the information Parks
had that night he acted as a reasonable person would,
the determination of what a reasonable person would
do is typically a questiott for the jury. Accordingly,
this assignment of error has merit.

(¶ 78) "lie told me that Winona was not passable to
the west, that Depot was flooded to the north of him, {¶ 83) "THE TRIAL COURT ERRED IN
the bridge was out at McCracken [a different bridge DETERMINING THAT PAUL PARKS' CONDUCT
than the one at issue in this case], and I said is there WAS NOT WANTON OR RBCKLESS AS A
any way out of here, and he said well, you can try to MATTER OF LAW."
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{¶ 84) The Hufftnans contend that the County
Engineer's Department, specifically Parks, acted
wantonly or recklessly and did nothing to close the
bridge or warn motorists of the hazard. After
reviewing the depositions and summary judgment
motions, the trial court found tltat Parks was not
negtigent, since negligence is a lower standard than
recklessness and wantonness, summary judgment
was granted for the eounty. In coming to this
determination, the court stated:

{¶ 85} "This is where the Court believes that the
question of whether the acts or omissions of Parks in
not erecting barricades gives rise to liability at all
under the immunity statutes such that the question of
defense and immunities is not reached. His decision
not to risk people on the road that night cannot be
said to be in violation ofany duty ofcare. While it is
true that sheriffs deputies and firemen were
responding throughout the county to emergency
situations, these are trained emergency personnel
whose general duties include facing some danger.
Parks' experience in attempting to get to the garage
from East Palestine, the fact that he had already had
one employee trapped for over two hours because of
the storm, the fact that he had ottter employees with
difficulty getting to the garage and the fact that his
equipment was flooded all indicate that his decision
not to send attyone else in harins way for any reason
was reasonable under the circumstances.° 11/25/05
J.E.

(¶ 86) In order to survive summary judgment, the
Huffmans were required to show that Parks' conduct
fell within the definition of reckless, willful, and
wanton.

(¶ 87) " 'Willful and wanton misconduct'
constitutes tnore than mere negligence. 6rockman v.
l3ell (1992), 78 Ohio App.3d 508.It is betiavior which
demottstrates 'a deliberate or reckless disregard for
the safety of othcrs.'Reynolds v. Citv a( Oakwood
(1987). 38 Ohio App.3d 125 , 27"Mitchell v.
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necessary to make his conduct negligent. Fisher v.
Harden, 5th Dist. No.2004AP0015, 2005-Ohio-4965
1 26.

'`13 {¶ 89) Despite the fact that this court has found
that there is an issue as to whether or not the county
acted negligently in this case, we canttot find, given
the facts, that Parks acted recklessly, wantonly, or
willfully.

{¶ 90) At most, Parks was negligent, but nothing in
the record indicates his conduct rose to any higher
level of culpability. In order for the finding of
negligence to be converted into wanton misconduct,
Parks must have known that his conduct would in all
likelihood cause injury. Despite the Huffmans'
characterization of Parks' actions as "doing nothing"
and watching the water go by, the depositions reveal
that this was not the ease. Parks went to the garage,
lie called employees in, he went to the EMA office,
and he continually took calls from the dispatcher.
Considering the amount of titne it took him and his
employees to get to the garage, the condition the
garage was in when they arrived, and the condition of
the roads, Parks' actions do not rise to the level of
wanton, willful or reckless conduct. The conditions
of the roads that night and the information Parks had
before him do not support a determination that Parks
acted wantonly, willfully, or recklessly.
Consequently, this assignment of error lacks merit.

{¶ 91 } For the foregoing reasons, ttte judgment of
the trial court is hereby affirmed in part, reversed in
part and remanded to the trial court for further
proceedings according to law and consistent with this
Court's opinion.

DONOFRIO, P.J., concurs.
DEGENARO, J., concurs.
Ohio App. 7 Dist.,2006.
Huffman v. Bd. of Cty. Cotnmrs.
Slip Copy, 2006 WL 1851715 (Ohio App. 7 Dist.),
2006 -Ohio- 3479

Norwalk Area Health Serv., 6th Dist. No. H-05-002, END OF DOCUMENT
2005-Ohio-5261,11 57.

(¶ 88) "[M]ere negligence is not converted into
wanton misconduct unless the evidence establishes a
disposition to perversity on the part of the
tortfeasor."Raszman v. Sammett (1971), 26 Ohio
St.2d 94, 96-97.Such perversity must be under such
conditions that the actor must be conscious that his
conduct will in all probability result in injury. ld_at
97.Such risk is substantially greater than that which is

0 2007'rhomson/WesL No Claim to Orig. U.S. GovL Works.

48



Not Reported in N.E.2d
Not Reported in N.E.2d, 2005 WL 3454738 (Ohio App. 2 Dist.), 2005 -Ohio- 6681
(Cite as: Not Reported in N.E.2d)

H
State ex rel. Montgomery Cty. Pub. Defender v.
Rosencrans
Ohio App. 2 Dist.,2005.

CHECK OHIO SUPREME COURT RULES FOR
REPORTING OF OPINIONS AND WEIGHT OF
LEGAL AUTHORITY.

Court of Appeals of Ohio,Second District,
Montgomery County.

STATE ex rel. Law Office of the Public Defender,
Montgomery County, Ohio and Glen H. Dewar

Relators
V.

Robert ROSENCRANS, Mayor of Moraine and the
City of Moraine Respondents.

No. CA20416.

Decided Dec. 14, 2005.

Background: Public Defender's Office filed petition
for writ of mandamus, directing mayor and city to
hold Moraine Mayor's Court in an open public fomm,
to turn on sound equipment and to record Mayor's
Court proceedings.

Holdin : The Court of Appeals held that mayor did
not have a clear legal duty to turn on the sound
system, and thus, Public Defender's Office was not
entitled to writ of mandamus.

Petition denied.

M Mandamus 250 ^23(2)

250 Mandamus
2501 Nature and Grounds in General

250k21 Persons Entitled to Relief
250k23 Interest in Subject-Matter

250k23(2) k. Interest as Citizens or
Taxpayers. Most Cited Cases
To bring a mandamus actiott to enforce a "public
right" it is only necessary that the relator is a state
citizen.

121 Criminal Law 110 C;;;^'635

1 10 Criminal Law

I IOXX Trial
I IOXX B Course

General

Page 1

and Conduct of Trial in

110k635 k. Publicity of Proceedings. Most
Cited Cases
Public access to criminal proceedings is a public right
based on the premise that criminal cases are
prosecuted in tlte name of the people because crimes
are public wrongs affecting all members of society.

131 Mandamus 250 ^22

250 Mandamus
2501 Nature and Grounds in General

250k21 Persons Entitled to Relief
250k22 k. In General. Most Cited Cases

Since the Montgomery County Public Defender's
Office was an agency which was statutorily mandated
to defend indigent persons in criminal offenses, it had
a clear legal right to bring a mandamus action to
ensure public access to the Moraine Mayor's Court.

141 Mandamus 250 ^16(1)

250 Mandamus
2501 Nature and Grounds in General

250kI6 Mandamus Ineffectual or Not
Beneficial

250k16 ( l ) k. In General. Most Cited Cases
Since Public Defender's Offrce's petition for writ of
mandamus sought order directing that all criminal
defendants be brought into open coutt for their
proceedings in Moraine Mayor's Court and since this
act was already being performed by mayor, tlte issue
was moot and mandarnus would not lie.

151 Courts 106 C:--172

106 Courts
10611 Establishment, Organization, and Procedure

10611(E ) Places and Times of Holding Court
106k72 k. Courtltouses and Courtrooms.

Most Cited Cases
Because the Mayor's Court Rule distinguished
between the "public" and "participants," the plain
and ordinary meaning of "participant" did not include
the public at large as that term was used in Mayor's
Court Rule providing that all "participants" must be
able to hear and be heard and, if the room acoustics
are unsatisfactory, an efficient public address system
shall be provided.
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Jrl Courts 106 C;^^72

106 Courts
10611 Establishtnent, Organization, and Procedure

Page 2

Most Cited Cases
A Mayor's Court is not a court of record, and thus, a
Mayor's Court is only required to keep a docket, but
not ajournal.

1061IlH) Places and Times of Holding Court 191 Courts 106 ^189(16)
106k72 k. Courthouses and Courtrooms.

Most Cited Cases
Term "participant" referred to those who took an
active role in the outcome of ttte trial, such as the
parties, counsel, mayor, mayor's staff and any
witnesses who actually took part in the proceedings,
as tlutt term was. used in Mayor's Court Rule
providing that all "participants" must be able to hear
and be heard and, if the room acoustics are
unsatisfactory, an efficient public address system
shall be provided.

106 Courts
106IV Courts of Litnited or Inferior Jurisdiction

106kI86 Municipal Courts
106k189 Procedure

106k189(16) k. Records
Most Cited Cases

and Dockets.

Mayor's Court must list on its appearance docket any
appearances, papers, orders, verdicts and judgments,
but Court is not required to actually have signed
journal entries of all these items.

j7j Mandamus 250 C^n48 J10j Courts 106 ^72

250 Mandamus
25011 Subjects and Purposes of Relief

250H A Acts and Proceedings of Courts,
Judges, and Judicial Officers

250k48 k. Trial or Hearing of Cause or
Issues. Most Cited Cases
Pursuant to Mayor's Court Rule providing that all
"participants" must be able to hear and be heard and,
if the room acoustics are unsatisfactory, an efficient
public address system shall be provided, mayor did
not have a clear legal duty to turn on ttte sound
system since Public Defender's Office failed to sltow
that any "participants" in Mayor's Court proceedings
were unable to hear the proceedings, and thus, Public
Defender's Office was not entitled to writ of
mandamus directing mayor to turn on sound system.

L8j Courts 106 <>^-?49

106 Courts
1061I Establishment, Organization, and Procedure

10611(A) Creation and Constitution
106k46 Organization and Incidents of

Existence

Cited Cases
106k49 k. Courts Not of Record. Most

Courts 106 ^189(16)

106 Courts
1061 V Courts of Limited or Inferior Jurisdiction

106k 186 Municipal Courts
106k189 Procedure

106k189((6) k. Records and Dockets.

I06 Courts
10611 Establishment, Organization, and Procedure

106II E Places and Times of Holding Court
I06k72 k, Courthotuses and Courn•ooms.

Most Cited Cases

Courts 106 ^ l t 1

106 Courts
106I1 Establishment, Organization, and Procedure

106II M Records
106kI 1 I k. Necessity. Most Cited Cases

Language of Mayor's Court Rule providing that audio
systent to record Mayor's Court proceedings should
be provided and tapes of proceedings should be
maintained is discretionary, not mandatory, and thus,
the Mayor is not required to have in place a recording
system.

j11 Mandamus 250 C^48

250 Mandamus
25011 Subjects and Purposes of Relief

25011(A) Acts and Proceedings of Courts,
Judges, and Judic•tal Officers

25ok48 k. Trial or Hearing of Cause or
Issues. Most Cited Cases
Since the Mayor's Court was not a court of record,
and the Mayor's Court Rules did not require a
recording system, the Mayor did not have a clear
legal duty to turn on the recording systcm, and thus,
Public Defender's Office was not entitled to writ of
mandamus directing Mayor's Court to record all
proceedings before it.
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Janet R. Sorrell, Dayton, for Relators.
David C. Greer, Jemtifer L. Smeve, Dayton, and
Robert J. Surdvk, Dayton, for Respoudents.

DECISION AND FINAL JUDGMENT ENT'RY
PER CURIAM.
*1 {¶ I} This matter comes for consideration by this
Court on the petition for a writ of mandamus filed by
Relators, Law Office of the Public Defender for
Montgomery County. Relators filed their petition
against Respondents, Robert Rosencrans, Mayor of
Moraine and the City of Moraine, on March 16,
2004. Respondents ftled a motion to dismiss the
petition on April 13, 2004, which we overruled on
May 5, 2005. In accordance with Local Annellate
Rule 8, the parties have timely submitted their
evidence and briefs, and the matter is ripe for
resolution by this Court.

{¶ 2} Relators request that this Court issue a writ of
mandamus directing ttte Respondents to "hold
Moraine Mayor's Court in an open public forum, to
turrt on sound equipment and to record Mayor's Court
proceedings."Respondents have answered that
Moraine Mayor's Court is held in an open public
forum, thus the claim is moot, and that Mayor's Court
Rules make turning on the sound equipmettt and
recording the proeeedings discretionary and thus
mandatnus will not lie.

(¶ 3) The following are our findings of fact relevant
to the present action: Relators are the Law Office of
the Public Defender for Montgomery County, Ohio
and Glen H. Dewar, an Attorney-at-Law and the
Public Defender of Montgomery County, Ohio.
(Complaint¶ t)_

{¶ 4} Respondents are Robert Rosencrans, the duly
elected Mayor of Moraine, Ohio and the City of
Moraine. Robert Rosencrans, as Mayor, conducts the
Moraine Mayor s Court. (Id. at ¶ 2).

{¶ 5) The Moraine Mayors Court is held at the
council chambers within the Municipal Building
located at 4200 Dryden Road, Moraine, Ohio. (Id, at
¶ 3). The proceedings of the Moraine Mayor's Court
are governed by Ohio Revised Code § 1905.Olet.
seq. and the Mayor's Court Education and Procedure
Rules, as promulgated by the Ohio Supreme Court.
(Id. at ¶ 4).

{¶ 6} During Robert Rosencrans's tenure as Mayor
the practice of brittging prisoners into open court
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ceased. (Rosencrans Depo. 88, lines 15-19).
However, the Mayor has now resumed bringing
prisoners into open court for legal proceedings. (Id. at
99, lines 10-24). Further, the Mayor and the City of
Moraine have admitted in their Answer to Relator's
petition that they have a duty to conduct all
proceedings in an open, public forum. (Answer ¶ 3).

{¶ 7) The Moraine Mayor's Court is held in tlte city
council chambers which contains a sound system that
is always tumed on during a city council meeting.
(Hicks Depo. 12, line 3). That sound system is
routinely not turned on for proceedings in the
Moraine Mayors Court. (Rosencrans Depo. 78-79).
The Mayor chooses not to turn on the existing system
because he does not "want [] everyone in the
courtroom to know what they are being charged
with.°(td. at 79, lines 8-9). Additionally, the Mayor
believes that he is not required to turn on the sound
system. (Id., lines 16-25).

{¶ 8} The council chambers does contain recording
equipment that is used for city council meetings.
(Hicks Depo. 77). The sound and recording systems
are apparently linked, thus when the sound system is
not turned on the recording system is also not turned
on.

*2 (¶ 9) Based on the aforementioned facts the
Relators seek a writ of tnandamus ordering the
Moraine Mayor's Court to bring all prisoners into
open court, and to turtt on the sound and recording
system for all proceedings in Mayor's Court.

(¶ 10) To be entitled to a writ of mandamus, the
petitioner must demonstrate: (1) that he has a clear
legal right to the relief requested; (2) that the
respondent is under a clear legal duty to perform ttle
requested act; and (3) that the petitioner ltas no plain
and adequate remedy in the ordinary course of law.
State ex ret. Luna v. Huifl'man (1996), 74 Ohio St3d
486 487 659 N.E.2d 1279.

I 2(¶ 11) Initially, we must address whether the
Public Defender's Office may bring an original action
when it does not have a "beneficial interesP' in the
litigation. It is not required that the Public Defender's
Office have a"beneficiat interest" if it is attempting
to enforce a "public right." See State ex rel. Ohio
Aeadem,y of Trial Lawyers v. Sheward (1999). 86
Ohio St.3d 451, 475, 715 N.F 2d 1062. To bring a
mandamus action to enforce a°public right" it is only
necessary that the relator is an Ohio citizen./d. Public
access to criminal proceedings is a public right based
on the premise that "[clriminal cases are prosecuted
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in the name of the people because crimes are public
wrongs aftectittg all members of society."In re T.R.,
a Juvenile, State ex re! Dispatch PrintinQ Companv
v Solove. Judge (1990), 52 Ohio St.3d 6, 13, 556
N.E.2d 439.

[3]{1 12} As the Montgomery County Public
Defender's Office is an agency which is statutorily
mandated to defend indigent persons in criminal
offenses, we hold that it has a clear legal rigltt to
bring a mandamus action to ensure public access to
the Momine Mayor's Court.

{¶ 13} In addition to the Public Defenders Office
having a legal rigltt to bring this action, it must also
be shown that the Moraine Mayor's Court has a clear
legal duty to perfotm the requested acts, in order for
the extraordinary relief of mandamus to lie. In
essence, the' Public Defenders Office seeks three
separate actions from the Moraine Mayors Court: (1)
that all criminal defendants are brought into court for
their proceedings; (2) that the sound amplification
system is tumed on so that the public may hear the
court proceedings; and (3) that the proceedings which
occur in Moraine's Mayor'§ Court are recorded.

[4]{¶ l4} The Public Defender's Office's first
request is that all criminal defendants be brougltt into
open court. Mandamus will not lie to compel an act
which has already been performed. State ex re(.
Hamilton v. Brunner (2005), 105 Ohio St.3d 304,
305, 825 N.E .2d 607, 2004-Ohio-1735. In other
words, mandamus is inappropriate to secure
resolution of issues which have become moot while
pending before a court of appeals. State ex rel Gantt
v. Coleman (1983), 6 Ohio St.3d 5, 450 N.E.2d 1163.

(¶ l5) It is undisputed that the Mayor is currently
bringing all critninal defendants into open court.
Further, the Mayor and the City of Moraine have
admitted in tlteir answer to Relators' complaint, and
we agree with ttteir admission, that they have a duty
to conduct all court proceedings in open and bring all
criminal defendants into open court. Therefore, as the
requested act is being performed by the Mayor, the
issue is moot and mandamus will not lie.

*3 {¶ 16) The Public Defender's Office also seeks an
order from this Court requiring Moraine Mayor's
Court to turn on its sound system for all court
proceedings. The Public Defender's Office relies on
Mayor's Court Rule i l(B)(2) which states, in part,
that "[a]li participants must be able to hear and be
heard. tf the room acoustics are unsatisfactory, an
efficient public address system shall be provided."

Page 4

{¶ 17) At issue is whether the term "participants" is
limited to the Mayor, the Prosecutor, the Defendants
and their attorneys; or whether the term
"participants" includes the public at large which may
observe the court proceedings. Unfortunately, the
Mayor's Court Rules fail to provide a definition of the
term "participant."

{¶ 18} The words in statutes or rules of procedure
must be given their "plain and ordinary meaning,
unless legislative intent indicates otherwise."Union
Rural Elec Coop., Inc. v. Pub. Util. Comm. (1990),
52 Ohio St3d 78, 555 N.E.2d 641. If the rule
conveys a meaning which is clear and unequivocal,
tlten the interpretation is at an end. Provident Bank v.
Wood (1973). 36 Ohio St.2d 101. 105-106, 304
N.E.2d 378. However, if the term is ambiguous, a
court should look at all words used in the rule and
ensure that all words have effect and no part of the
mle is disregarded. D.AB.E. Inc. v. Toledo-Lucas
C^t . Bd of Health (2002). 96 Ohio St3d 250, 24
773 N.E.2d 536,2002-Ohio-4172.

(¶ 19) It is important to note that a writ of
mandamus is an extraordinary remedy which should

o(be granted with caution. State ex reL Brown v_ Cit),
Canton (1980) 64 Ohio St.2d 182, 185, 414 N.E.2d
412 (C.J.Celebreeze, dissenting). The respondent
must Itave a clear legal duty to perform the requested
act for the relator to be entitled to the extraordinary
remedy of matidanms. State ex rel. Luna. 74 Ohio
St3d at 487. 659 N.E.2d 1279 (emphasis added).

ISlt61{¶ 201 'rhe word "participant" is defined as
"one that participates, shares, or takes part in
somethittg."American Heritage Dictionary (4`"
ed.2000). The terms "participants," "public" and
"parties and counsel" are used throughout Mayor's
Rule 11. We conclude that because the Rule
distinguishes between the "public" and
"participants," the plain and ordinary meaning of
"participant" does not include the public at large. We
believe it is more logical to read the term
"participant" as a reference to those who take an
active role in the outcome of the trial such as the
parties, counsel, Mayor, Mayors staff and auy
witnesses who actually "take part°' in the
proceedings.

Lj(¶ 21) Thus, we conclude that based on our
reading of Mayor's Rule I I(Bx2), the Mayor does
not ltave a "clear legal duty" to tum on the sound
system. The Relators have failed to show that any
"participants," as we understand the word, are unable
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to hear the proceedings.

(¶ 22) We do note, however, that as a functioning
sound system is in place, and it only requires the flip
of a switch to activate the sound system, it would
seem to be good practice to turn on the sound system
for Mayor's Court proceedings. But, based on our
interpretation of the Rule, we can not say that there is
a clear legal duty for the Mayor to turn on the sound,
thus the extraordinary remedy of mandatnus will not
lie.

*4 (Q 23) Finally, the Public Defender's Office
asserts that the Moraine Mayor's Court is required by
law to record all proceedings before it. The Public
Defender's Office states that Mayor's Courts are
governed by the Ohio Rules of Criminal Procedure
and that the Rules of Criminal Procedure "require a
court to record certain matters, and by implication, all
matters."

[8J[91{1 24} However, we agree with Respondents
that a Mayor's Court is not a court of record. Portaee
v. Belcher (1996), 117 Ohio App.3d 90, 91-92. 689
N.E.2d 1032. A Mayor's court is only required to
keep a docket, but not a jouroal. Citv of Blue Ash v.
Madden (1982). 8 Ohio App.3d 312, 313, 456 N.E.2d
1277. This distinction requires the Mayor's court to
list on its appearance docket any appearances, papers,
orders, verdicts and judgments; it does not require the
court to actually have signed joumal entries of all
these itetns. See e.g., City of North Ridgeville v.
Smith (Feb. 21, 2001), Lorain App. No. 0oCA7579
(examining the difference between a court journal
and an appearance docket).

j101{1 25) In addition to the fact that a Mayor's
Court is not a court of record, the Mayor's Court
Rules do not require that a recording system be
provided. Mayor's Court Rule I l(B)(2) states in part
that "[aln audio system to record mayor's court
proceedings should be provided and tapes of
proceedings should be maitttained ...... (emphasis
added). Thus, the language of the Rule is clearly
discretionary, not mandatory, and the Mayor is not
required to Itave in place a recording system.

11 1 26) Accordingly, as the Mayor's Court is not
a court of record, and the Mayor's Court Rules do not
require a recordittg system, the Mayor does not have
a "clear legal duty" to turn on the recording system.

(¶ 27) As we have previously noted, the sound
system in place at the Moraine city council chambers,
where Mayor's Court is conducted, is apparently also
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a funetioning recording system. Additionally,
although we hold that there is no clear legal duty to
turn on the sound system, we believe it would be
good practiee to do so, and accordingly this practice
would also include using the recording system which
is part of the sound system already in place.
However, as there is no clear legal duty to tum on the
recording system, the extraordinary remedy of
mandamus will not lie.

(¶ 28) In sutn we conclude that the Public
Defender's first request that all defendants be brought
into open court is moot as the Mayor is currently
doing so, and has admitted that he has a duty to
continue bringing defendants into open court.
Further, as there is no clear legal duty to perform the
other requested acts, to turn on the sound system and
record proceedings before tite Moraine Mayor's
Court, mandamus will not lie.

(¶ 29) As a result of our determination that there is
no clear legal duty to perform the requested acts, it is
unnecessary for us to address whether the Public
Defender's Office has an adequate remedy at law
available to it.

*5 (¶ 30) Wherefore, the requirentents for the
extraordinary relief of mandamus having not been
satisfied, a writ of mandamus shall not issue.
Accordingly, Relators petition for a writ of
mandamus is DENIED and this matter is
DISMISSED.

(¶ 31 } IT IS SO ORDERED.

'fo the Clerk: Pursuant to Civil Rule 58(B) , please
serve on all parties not in default for failm'e to appear
notice of judgment and its date of entry upon the
journal.

Ohio App. 2 Dist.,2005.
State ex rel. Montgomery
Rosencrans

Cty. Pub. Defender v.

Not Reported in N.E.2d, 2005 WL 3454738 (Ohio
App. 2 DisL), 2005 -Ohio- 6681

END OF DOCUMENT
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Parker v. City of Upper Arlington
Ohio App. l0 Dist.,2006.

CHECK OHIO SUPREME COURT RULES FOR
REPORTING OF OPINIONS AND WEIGHT OF
LEGAL AUTHORITY.

Court of Appeals of Oltio,Tenth District, Franklin
County.

Charles PARKER et al., Plaintiffs-Appellants,
V.

CITY OF UPPER ARLINGTON, Defendant-
Appellee.

No. 05AP-695.

Decided March 31, 2006.

Background: City residents brought action against
city seeking declaration that city traffic ordinance
was unconstitutional, and seeking actual and
compensatory datnages. The Court of Common
Pleas, Franklin County, No. 04CVH09-9609,
dismissed residents' action. Residents appealed.

Holdings: The Court of Appeals, Klatt, P.J., held
that:

M to extent that residents' complaint sought
declaration that city's actions were unconstitutional,
residents' complaint asserted true declaratory
judgment claim from which city was not immune
under Political Subdivision Tort Liability Act;

(2) to extent that residents' complaint sought
monetary damages against city, complaint asserted
tort claim that could be barred by provisions of
Political Subdivision Tort Liability Act;

(3) city was imtnune from residents' complaint
alleging that city's actions had resulted in nuisance;

(4) city's exercise of governmental fiutction of
regulating traffic did not fall within exception to
govemmental immunity for injury, death, or loss to
person or property caused by negligent failure to
remove obstructions from public roadways;

(,.5) residents stated claim for declaratory judgment
against city; and

Page i

(t; residents pled sufficient basis to have stated claim
for writ of mandamus.

Affirmed in part, reversed in part, and remanded.
West Headnotes

Llj Municipal Corporations 268 ^723

268 Municipal Corporations
268XII Torts

268XI[ A Exercise of Governmental attd
Corporate Powers in General

268k723 k. Nature
Liability. Most Cited Cases

and Grounds of

To extent that city residents' complaint sought
declaration that city's actions in enacting traffic
ordhtance and constructing allegedly dangerous
traffic pattem were unconstitutional, residents'
complaint asserted true declaratory judgment claim
from which city was not immune under Political
Subdivision Tort Liability Act. R.C. & 2744.01 et
se.

1^1 Municipal Corporations 268 ^723

268 Municipal Corporations
268XI1 Torts

268XII(A) Exercise of
Corporate Powers in General

268k723 k. Nature
Liability. Most Cited Cases

Govemmental and

and Grounds of

To extent that city residents' complaint sought
monetary damages against city for city's actions in
enacting traffic ordinance and creating allegedly
dangerous traffic pattertt, complaint asserted tort
claim that could be barred by provisions of Political
Subdivision Tort Liability Act. R.C &' 2744.01 et
sec.

131 Municipal Corporations 268 C;^724

268 Municipal Corporations
268XII Torts

268XII A Exercise of Governmental
Corporate Powers in General

268k724 k. Goventntental
General. Most Cited Cases

and

Powers in

City was performing governmental function of
regulating traffic when it constructed allegedly
dangerous and unnecessary traffic pattern, and thus
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city was immune from city residents' complaint
alleging that city's actions had resulted in nuisance.
R.C. & 2744.02(A)(1).

141 Automobiles 48A ^266

48A Automobiles
48AVI Injuries from Defects or Obstructions in

Highways and Other Public Places
48AVI A Nature and Grounds of Liability

48Ak266 k. Failure to Prevent or Remove
Defects or Obstructions. Most Cited Cases

Mmticipal Corporations 268 ^776

268 Municipal Corporations
268XII Totts

268XI1 C Defects or Obstructions -in Streets
and Other Public Ways

268k774 Obstructions
268k776 k. Roadway. Most Cited Cases

City's placement of stop signs, painted crosswalks,
and sidewalk ramps at intersection did not block
intersection, or present obstacle or impediment to
passing through on either road, and thus city's
exercise of governmental function of regulating
trafftc did not fall within exception to governmental
immunity under Political Subdivision Tort Liability
Act for injury, death, or loss to person or property
caused by negligent failure to remove obstructions
from public roadways. R.C. S 2744.02(B)(3).
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residents stated claim for declaratory judgment
against city; residents alleged that city's traffic
ordinance and city's actions in installing cross-walks,
ramps, and stop signs were unreasonably dangerous,
arbitrary, and capricious, with no relation to health,
safety, morals, or general welfare of public, that
configuration of intersection resulted in limited sight
distance for drivers, and that trafftc engineers had
determined that intersection's configuration was
unwarranted and dangerous. U.S.C.A. Const.Amend.
14; Const. Art. 18. & 3.

L6j Mandamus 250 ^98(.5)

250 Mandamus
25011 Subjects and Purposes of Relief

250I1 B Acts and Proceedings of Public
Officers and Boards and Municipalities

250k98 Establishment, Vacation,
Regulation, and Use of Highways and Streets

2501<98 . 5 k. In General. Most Cited
Cases
If city's actions iti passing traffic ord'utance and
creating intersection configmation were found to be
unconstitutional, under due process provisions of
federal constitution and home rule provisions of state
constitution, in declamiory judgtuent action by city
residents against city, city would have clear legal
duty to rectify its unconstitutional actions, and thus
city residents pled sufficient basis to have stated
claim for writ of mandainus. U.S.C.A.
Const.Amend. 14; Const. Art. 18. & 3,

ll Declaratory Judgment I I8A C:;--1315

118A Declaratory Judgment
I 18AIII Proceedings

I 18AIII(D) Pleading
118Ak312 Complaint, Petition or Bill

I18Ak315 k. Statutes and Ordinances.
Most Cited Cases

Appeal from the Franklin County Court of Cotnmon
Pleas.

Mowery & Youell, Ltd., Samuel N. Lillard and
Elizabeth J. Birch, for appellants.
Isaac, Brant, Ledman & Teetor, LLP, Mark Landes
and Scvld D . Anderson, for appellee.

Declaratory .Iudgment 118A C7--1319

I 18A Declaratory Judgment
I l8Alil Proceedings

118A1IID Pleading
118Ak312 Complaint, Petition or Bill

Il8Ak319 k. Public Officers and
Agencies. Most Cited Cases
City residents pled actual controversy between
residents and city that related to constitutionality,
under due process provision of federal constitution
and home rule provision of state constitution, of city's
conduct in establishing intersection, and tltus

(REGULAR CALENDAR)
KI.ATT, P.J.
*1 {¶ l} Plaintiffs-appellants, Charles and Carol
Parker attd Charles and Louise Curtis, appeal from a
judgment of the Franklin County Court of Common
Pleas dismissing their action against defendant-
appetlee, the City of Upper Arlington (the "City").
For the following reasons, we affirm in part, reverse
in part, and remand.

{¶ 2} On September 15, 2004, appellants filed a
complaint against the City seeking a declaratory
judgment and a writ of mandamus. Appellants' action
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stems from the City's decision to otsta0 stop signs,
painted crosswalks, and sidewalk ramps at the
intersection of Castleton Road and Winterset Road.
Appellants, who live near this intersection, believe
that the stop signs, painted crosswalks, and sidewalks
ramps create a dangerous condition and want them
removed.

{¶ 3} Castleton Road curves immediately before
intersecting with Winterset Road. In their complaint,
appellants alleged that due to this curvature, a driver
traveling westbound on Castleton Road only has a
sight distance of 140 feet, which provides inadequate
time to stop for a pedestrian crossing at the Castleton
and Winterset intersection. Given this safety hazard,
the City identified three alternatives: ( 1) to declare
the intersection unsafe; (2) to install stop signs at the
intersection; or (3) to install a series of signs warning
drivers about the crosswalk ahead. The City chose the
second altemative and proposed an ordinance that
mandated the installation of stop signs, painted
crosswalks, and sidewalk ramps. Residents living
near the Castleton and Winterset intersection
objected to the proposed ordinance on the grounds
that it "would not remedy the hazardous condition
and would result in the injury and possible deaths of
pedestrians invited to use the implied safety of tlte *
* * crosswalks."(Complaint, at ¶ 8.) Despite the
residents' protests, the City passed the proposed
ordinance-Ordinance No. 106-2004-and installed the
stop signs, painted crosswalks, and sidewalk ramps.

(¶ 4) After the City rejected the residents' concems,
appellants filed suit agaitut the City, maintaining that
the City's "actions in passing Ordinance No. 106-
2004 and in constructing an unnecessary traffrc
pattertt that is dangerous" cottstituted a violation of
their due process rights under the federal Constitution
and an impermissible exercise of police power in
violation of Section 3, Article XVIII of the Ohio
Constimtion. (Complaint, at ¶ 14-16, 19-21.)
Furthermore, appellatits asserted that the installation
of the stop signs, painted crosswalks, and sidewalk
ramps created a public nuisance. Based upon these
avennents, appellattts requested that the trial court
issue a declaratory judgment: (1) "detenninfing] that
the Defendant City of Upper Arlington's Ordinance
No. 106-2004 is invalid, illegal, and in violation of
the U.S. and Ohio Constitution[s] because [it] is an
unreasonable and impermissible exercise of
Defendant's police power"; and (2) awarding
appellants "all costs associated with the City's actions
including, but not limited to, actual damages,
compensatory damages and attomey fees of uot less
than Fifty Thousand Dollars ($50,000)."
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Additionally, appellants sought a writ of mandamus
"compelling Defendant City of Upper Arlington to
remove the crosswalks, signs and ramps, and
otherwise abate the public nuisance recently created."

*2 (¶ 5) After answering appellants' complaint, the
City filed a mation for judgment on the pleadings
pursuant to Civ.R. 12(C). In this motion, ttte City
argued that appellants' claim for monetary damages
failed because R.C. Chapter 2744 entitled it to
inununity from liability for such a claim and that
appellants' action for mandamus failed because
appellants did not allege that the City had a clear
legal duty to provide the relief appellants requested.

{¶ 6} On June 23, 2005, the trial court issued a
judgment granting the City's motion and stating that:
The Court finds, as a matter of law, that there is no
public nuisance and the Plaintiffs failed to establish
any constitutional violation. The fact that the
Plaintitt's disagree with the decision of the Defendant
as to the placement of stop signs and/orcross walks
[sic] does not amount to a constitutional violation.
Further, the Plaintiffs' [sic] are barred from asserting
claims based on the tort theory of public nuisance and
money damages are precluded by R.C. Chapter 2744.
Accordingly, this Court finds the Defendant's motion
for judgment on the pleadings to be well taken and
said motion is GRANTED. The Court finds that, as a
matter of law, tlte Plaintiffs are not entitled to money
datnages as the Defendant was engaged in a
governmental function, and the Plaintiffs are not
entitled to injunctive relief as the Defendant's
decision whether or not to prohibit pedestrian
crossing is purely discretionary. * * *

(¶ 7) Appellants now appeal from the trial court's
June 23, 2005 judgment and assign the following
errors:
I. THE TRIAL COURT ERRONEOUSLY HELD
THAT APPELLANTS' COMPLAINT FAILED TO
STATE A CAUSE OF ACTION FOR RELIEF.
2. THE TIttAL COURT ERRONEOUSLY I[ELD
THAT APPELLEE IS IMMUNE TO LIABILITY
PURSUANT TO R.C. & 2744.02(A)(1) BECAUSE
TI[ERE EXISTS AN EXCEPTION TO TIlIS
IMMUNITY PURSUANT TO R.C. 6 2744.02(B)(3)
AND FURTHER, § 2722.02 GOES TO
MONETARY DAMAGES AND NOT TO
DECLARATORY RELIEF.

{¶ 8} By both of appellants' assignments of error,
they challenge the trial court's grant of judgment on
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the pleadings pursuant to Civ.R. 12(C). A Civ.R.
12 C motion can be characterized as a belated
Civ.R. (2(B)(6) motion for failure to state a claim
upon which relief may be granted. Whalev v.
Franklin Clv. Bd of Commrs.. 92 Ohio St.3d 574,
581, 752 N.E.2d 267. 2001-Ohio-1287.However,
unlike Civ.R. 12(B)(6) motions, "Civ.R. 12(C)
motions are specifically for resolving questions of
law."State ex rel. Midwest Pride IV Inc. v. Pontious
(1996) 75 Ohio St.3d 565, 569-570, 664 N.E.2d
9=l.Dismissal of a complaint is appropriate under a
Civ.R. l2(C) motion where, after constming all
material allegations in the complaint in favor of the
nonmoving party, a court "finds beyond doubt that
the plaintiff could prove no set of facts in support of
his claim that would entitle him to relief."Id.
Appellate courts review the grant of a Civ.R. 12(C)
motion under the de novo standard. Cnvahapa Ctv.
Veterans Services• Comm v. State 159 Ohio App.3d
276, 823 N . E.2d 888. 2004-Ohio-6124, at 4 6.

*3 111f21{¶ 9} We will first address appellants'
second assignment of error, by which they argue that
R.C. Chapter 2744 does not entitle the City to
immunity from liability. Appellants assert that RC.
Chapter 2744 applies only to tort claims for damages,
and thus, it does not provide the City with immunity
from appellants' claim for declaratory judgment.
Appellants are correct that R.C. Chapter 2744
immunity is only a defense to tort claitns seeking
monetary damages, and not to claims seeking
declaratory relief.Portage tv. Bd of Commrs. v.
Akron 156 Oltio App.3d 657, 808 N.E.2d 444, 2004-
Ohio-1665, at 118.6 affinned in part, reversed in part
on ottter groundsl09 Ohio St.3d 106, 2006-Ohio-
954.However, appellants' argument ignores that their
claim for declaratory judgment is, in part, a disguised
tort claim for monetary damages. As we stated above,
appellants want the trial court to issue a "declaratory
judgment" that both declares the City's actions
unconstitutional and awards them actual and
compensatory damages.^'lf a plaintiff prevails upon
a claim for declamtory judgment, a court "may
declare rigltts, status, and other legal relations," not
award monetary damages. R.C. 2721.02(A)
(emphasis added). Accordingly, to the extent that
appellants' complaint seeks a declaration regarding
the unconstitutionality of the City's actions, it asserts
a true declaratory judgtnent claim for wltich the City
cannot escape liability tltrough R.C. Chapter 2744.
However, to the extent that appellants' complaint
seeks monetary damages, it asserts a tort claim that
may be barred by R.C. Chapter 2744 immunity.
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FN 1. Appellants seek monetary damages to
compensate them for the alleged "loss in
value of [their] property interests and [the]
destruction of the previously quiet
enjoyment of the residential character of the
community."(Complaint, at ¶ 23.)

ffi{¶ 101 Our review of appellants' complaittt
reveals that the only tort claim appctlants pled that
could entitle them to monetary damages is a claim for
public nuisance. Therefore, we must determine
whether the City is entitled to RC. Chapter 2744
itnmunity from liability for public nuisance.

{¶ 11) The Political Subdivision Tort Liability Act,
as codified in R.C. Chapter 2744, requires courts to
employ a three-tiered analysis to detertnine whether a
political subdivision is immune from liability for tort
elaims.Colbert v. Cleveland 99 Ohio St.3d 215, 790
N.E.2d 781, 2003-Ohio-3319, at q 7;Cater v.
Cleveland (1998). 83 Ohio St.3d 24, 28. 697 N_E.2d
610.First, pursuant to R.C. 2744.02(A)(1), a court
must initially find political subdivisions immune
from liability incurred in performing either a
governmental or proprietary function. Id. However,
the immunity afforded by R.C. 2744.02(A)(l) is not
absolute, but rather, it is subject to the five exceptions
contained in R. 2744.02B.Id Accordingly, the
second tier of the analysis requires a court to
determine whether any of these exceptions
apply.Colbert, at ¶ 8;Cater, at 28, 697 N.E.2d 610.If
the court answers affirmatively, then it must move to
the third tier: determining whether any of the R.C.
2744.03 defenses against liability require the court to
reinstate immunity. Colbert, at ¶ 9;2(ater at 28 697
N.E.2d 610.

*4 {¶ 121 In the case at bar, appellants do not
dispute that the facts pled in their complaint, even
when construed in their favor, require an initial
frnding of immunity under the first tier of the
analysis. Appellants alleged that they were damaged
when the City passed Ordinance No. 106-2004 and
constructed a dangerous and unnecessary traffic
pattem. Thus, when the City allegedly incurred
liability, it was perfonning a goverttmental function-
the regulation of traffic. See R.C. 2744.01(C)(2)(i)
("A `govemmental function' includes, but is not
limited to *•"[t]he regulation of traffic, and the
erection or nonerection of traffic signs, signals, or
control devices."). As the City was performing a
governmental function, it is immune under RC.
2744A2(A)( l ).

{il {¶ 13) Appellants maintain, however, that the
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exception contained in R.C. 2744.02(B)(3) strips this
immunity from the City. Pursuant to R.C.
274402(B)(3), "political subdivisions are liable for
injury, death, or loss to person or property caused by
their negligent failure to keep public roads in repair
and other negligent failure to remove obstructions
from public roads ***." 111 Appellants argue that the
stop signs, painted crosswalks, and sidewalk ramps
constitute "obstructions," and the City is liable for its
negligent failure to remove these "obstructions." We
disagree.

FN2 R.C. 2744.02(B)(3), as amended by
Am.Sub.S.B. No. 106, applies to appellants'
action because their action accrued after
April 9, 2003, the effective date of the
amendtnent.

{¶ 14} In the absence of any definition of the
intended meaning of the words used in an ordinance,
a court must give the words used their ordinary and
natural meaning. Layman v. Woo , 78 Ohio St.3d 485,
487, 678 N.F 2d 1217, 1997-Ohio-195;Thompson
Elec. Inc v. Bank One. Akron K.A. (1988), 37 Ohio
St.3d 259, 264, 525 N.E.2d 761.To "obstmct" is to
"block up[,] stop up[,] or close up [, or to] place an
obstacle in or fill with obstacles or impediments to
passing," as in "traffic [obstmct]ing the street"
Webster's Third Intemational Dictionary (1961)
1559. Here, the placement of stop signs, painted
crosswalks, and sidewalk ramps do not serve to
"block up" the Castleton and Winterset intersection
or present an "obstacle or impediment to passing"
through on either road. Therefore, the RC.
2744.02(B)(3) exception does not apply, and the City
is entitled to immunity from liability for appellants'
public nuisance claim.

{¶ 15} As theCity is immune frotn totY liability, the
trial court did not err in granting judgment on the
pleadings with regard to that portion of appellants'
declaratory judgment claim that, in reality, is a public
nuisance claim. Accordingly, we overrule appellants'
second assignment of etror.

[n{¶ 16} We now turn to appellants' first
assignment of error, by which they argue that because
they alleged sufficient facts to state a claim for
declaratory judgment and a .writ of mandamus, the
trial court erred in dismissing botlt. Appellants assert
that rather than review whether they had sufficiently
pled their action, the trial court impermissibly
decided their action upon its merits. We agree.

Page 5

*5 {¶ 17} A court may dismiss a declaratory
judgment claim upon a Civ.R. 12(C) motion if a
plaintiff fails to plead a justiciable issue or actual
controversy between the parties, or if declaratory
relief will not terminate the uncertainty or
controversy. Woodson v. Ohio Adnlt Parole Auth.
Franklin App . No. 02AP-393 2002-Ohio-6630, at ¶
7. See, also, Home Builders Assn. v. Lebanon
Warren App No CA2003-12-115 2004-Ohio-4526,
at 1 13 (concluding the trial court erred in dismissing
a complaint that sufficiently pled all the necessary
elements for a declaratory judgment action)."For
purposes of a declaratory judgment action, a
'justiciable issue' requires the existence of a legal
interest or a right, and a`controversy' exists where
there is a genuine dispute between parties who have
adverse legal interests." Woodson, at ¶ 7.

{¶ 18} In the case at bar, appellants averred in their
complaint that the City's actions violated Section 3.
Article XVIII of the Ohio Constitution-the Home
Rule Amendment-and the Due Process Clause of the
Fourteenth Amendment of the federal Constitution.
The Home Rule Amendment confers a high degree of
sovereignty upon municipalities, granting
tnunicipalities broad powers and duties with respect
to roads within their jurisdictions. Cleveland v.
Shaker Heights (1987), 30 Ohio St.3d 49, 51, 507
N.E.2d 323.However, in order to be a valid exercise
of a municipality's police power, an ordinance:
" * * * must directly promote the general health,
safety, welfare or morals and must be reasonable, the
means adopted to accotnplish the legislative purpose
must be suitable to the end in view, must be impartial
in operation, must have a real and substantial relation
to such purpose and must not interfere witlt private
rights beyond the necessities of the situation."

Hausman v. Dayton 73 Ohio St.3d 671, 678, 653

N . E.2d 1190 , 1995-Ohio-277, quoting Tee¢ardin v.

Foley (1957) , 166 Ohio St. 449, l43 N.E.2d 824
paragraph one of the syllabus. See, also, Portsmouth

v Mc(:raw (1986), 21 Ohio St3d 1 t7, 119, 488
N.E.2d 472, quoting DeMoise v. Dowel (1984), 10
Ohio St.3d 92, 96, 461 N.E.2d 1286 (courts must
upltold local self-goverttment and police regulations
"if they bear `a real and substantial relation to the
public health, safety, morals, or general welfare of
the public' and if they are 'not unreasonable or
arbitrary" '). Similarly, in order to comport with due
process, an ordinance must bear a rational
relationship to a legislative purpose. Desenco, Inc. v.
Akron, 84 Ohio St.3d 535. 545, 706 N.E.2d 323,
1999-0hio-368 citing Martinez v Cal i 0rnia 1980),
444 U S 277 , 283 , 100 S.Ct. 553. 62 L.Ed.2d 481.
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{¶ 19) Here, appellants alleged in their complaint
that "[t]he City's Ordinance No. 106-2004 and
actions in the installation of cross-walks, ramps and
stop signs * * * is unreasonably dangerous, arbih'ary,
capricious, and bears no relation to the health, safety,
morals or general welfare of the public:'(Complaint,
at ¶ 12.) To support this general allegation,
appellants additionally alleged Htat the configuration
of the intersection results in a limited sight distance
for drivers, and, on at least one occasion, a driver
only narrowly missed striking children using the
crosswalk. Further, appellants alleged that two traffic
engineers have reviewed the intersection and
determined that its current configuration is
unwarranted and dangerous. Given these allegations,
we conclude that appellants have presented sufficient
facts to state a claim alleging a violation of the
federal and Ohio Constitutions.F"'- Accordingly,
appellants sufficiently pled an actual controversy
between the parties, and thus, they have stated a
claim for declaratory judgment.

FN3. In their briet the City suggests that
appellants failed to state a due process
violation because the challenged
governmental action did not effect a
fundarnental right. However, this court has
previously detetmined that substantive due
process protects non-futtdamental rights,
althouglt govemmental actions that infringe
upon such rights receive only a rational-
basis, and not strict-scrutiny, review. State v.
Small 162 Ohio App.3d 375, 833 N.E.2d
774 2005-Ohio-3813,at¶ 14-16.

*6 {6j{¶ 20) Likewise, appellants have pled a
sufficient basis for a writ of mandamus. A court will
only grant a writ of mandamus if a relator establishes
a clear legal right to the requested relief, a
corresponding clear legal duty on the part of a
respoudent to provide it, and the lack of an adequate
remedy in the ordinary course of law. State ex re(.
Steele v. Morrissev. t03 Ohio St.3d 355, 815 N.E.2d
1107, 2004-Ohio-4960, at ¶ 16.A mandamus action
may test the constitutionality of an ordinance. State
ex rel. Bd ofCommrs. v. Tablack 86 Ohio St.3d 293,
297, 714 N.E.2d 917. 1999-Ohio-103.When a court
finds an ordinance unconstitutional in a mandamus
action, it may- direct public bodies or officials to
follow a constitutional course in completing tlteir
duties. State ex rel. Zupancic v. Limbach (1991), 58
Ohio St.3d 130, 133 , 568 N.E.2d 1206.1n other
words, if a court determines that a challenged
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ordinance is unconstitutional, it may order a
municipality to satisfy its clear legal duty, i.e., to
rectify any action taken pursuant to the
unconstitutional ordinance.

(¶ 21) In tlte case at bar, the City argues, and the
trial court found, that appellants failed to state an
action for mandamus because the Ohio Manual of
Uniform Traffic Control Devices ("OMUTCD")
makes the installation of a "No Pedestrian Crossing"
sign discretionary and, thus, does not create a clear
legal duty to install such a sign. This argument is
unavailing. Appellants seek a writ of mandamus
ordering the City to remove the stop signs, painted
crosswalks, and sidewalk mmps. The existence of a
clear legal duty to this requested relief is based upon
the alleged unconstitutionality of the City's
configumtion of the intersection, not any. OMUTCD
provision. If a court were to find the ordinance and
installation of the current intersection configuration
unconstitutional, the City would have a clear legal
duty to rectify its unconstitutional actions. Whether
the City is required to take additional steps, like the
installation of "No Pedestrian Crossing" signs, is
irrelevant ber.ause such relief was not requested in
appellants' complaittt.

{¶ 22) Fhtally, we stress that our analysis is
unconcemed with whether appellants can actually
prove the alleged constitutional violations underlying
their action. A court may not use a motion for
judgment on the pleadings, which is specifically
intended to resolve questions of law, to summarily
review the merits of a cause of action. Cf Home

Builders Assn., supra, at 12 ("[A] motion to dismiss
is not an opportunity for a trial judge to address the
matter on its merits."); Robinson v. O„1Jice of

Disciplinary Counsel (Aug. 26, 1999), Franklin App.
No. 98AP-1431 ("A trial court may not use [a R.

12(13)(6) ] motion to summarily review the merits of
ttte cause of action.").

{¶ 23) Accordingly, because appellants pled
sufficient facts to state a claim for declaratory
judgment and a writ of mandatnus, we sustain
appellants' first assigmnent of error.

*7 {¶ 24} For the foregoing reasons, we sustain
appellants' 6rst assigmnent of eror and overrule
appellants' second assignment of error. Consequently,
we affirm in part and reverse in part the judgment of
the Fmnklin County Court of Common Pleas, and we
remand for finther proceedings in accordance with
law and this opinion.
Judgment affirmed in part, reversed in part, and
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cause remanded

PETREE and MCGRATH, JJ., concur.
Ohio App. 10 Dist.,2006,
Parker v. City of Upper Arlington
Not Reported in N.E.2d, 2006 WL 832523 (Ohio
App. 10 Dist.), 2006 -Ohio- 1649

END OF DOCUMENT
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1•
McQuaide v. Hamilton Cty. Bd. of Commrs.
Ohio App. I Dist.,2003.

CHECK OHIO SUPREME COURT RULES FOR
REPORTING OF OPINIONS AND WEIGHT OF
LEGAL AUTHORITY.

Court of Appeals of Ohio,First District, Hamilton
County.

Mary Patricia McQUAIDE, Executor of the Estate of
Anna Marie De Stefano, Plaintiff-Appellant,

V.
BOARD OF COMMISSIONERS OF HAMILTON

COUNTY, Ohio, Heather Hensley, and Jared Ballew,
Defendants-Appellees.

No. C-030033.

Decided Aug. 22, 2003.

Executor of estate of minor passenger who was killed
in single-vehicle accident brought wrongfnl death
action against county and other passengers who
allegedly encouraged, aided, and abetted driver in
negligent operation of vehicle. The Court of
Common Pleas, liamilton County, J., granted
summary judgments in favor of county and defendant
passengers. Executor appealed. The Court of
Appeals, Hildebrattdt, P.J., lield that: (1) engineer's
report did not support executor's claims that hump in
county road constituted a nuisance; (2) prior
accidents in vicinity of hutnp in road did not establish
that hump was a nuisance; and (3) defendant
passengers were not engaged in joint enterprise with
driver, and therefore were not jointly and severally
liable for deceased passenger's injuries.

Afftrmed.
West Headnotes

M Judgment 228 C;;;7'185.3(21)

228 Judgment
228V On Motion or Summary Proceeding

228k l82 Motion or Other Application
228k185.3 Evidence and Affidavits in

Particular Cases
228k185.3(21) k Torts. Most Cited

Cases
Engineer's report, submitted in support of motion for
summary judgment, did not support claims of
executor of estate of niinor passenger, who was killed
in single-vehicle accident, that hump in county road
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constituted a nuisance, within meaning of Political
Subdivision Tort Liability Act making political
subdivisions liable for failure to keep public roads,
highways, and streets free from nuisattce; although
engineer stated that hump was "dangerous condition
that was a cause of the crosh," he conceded that his
report had not taken into account speed that vehicle
was traveling, and that he had not performed any
analysis concerning speed at which hump could be
traversed safely. R.C. & 2744.03(B)(3).

121 Automobiles 48A ^264

48A Automobiles
48AVI Injuries from Defects or Obstructions in

Highways and Other Public Places
48AV[ A Nature and Grounds of Liability

48Ak263 Obstructions
48Ak264 k. In General. Most Cited

Cases
Prior accidents in vicinity of hump in county road
where single-vehicle accident occurred did not
establish that the hump was a nuisance, within
tneaning of Political Subdivision Tort Liability Act
making political subdivisions liable for failure to
keep public roads, highways, and streets free from
nuisance; traffic citations and police reports
indicating that accidents were in same general area
did not establish that prior accidents had occurred at
site of hump, and did not indicate that ltump was
cause of accidents or that hump could not have been
traversed safely in course of ordinary traffic. R.C.
^744 03(B)(3).

131 Automobiles 48A ^198(4)

48A Automobiles
48AV Injuries from Operation, or Use of Highway

48AV A Nature and Grounds of Liability
48Ak183 Persons Liable

48Ak198 Occupants of Vehicles Driven
by Another

48Ak198(4) k. Joint Enterprise. Most
Cited Cases
Absent evidence showitrg that minor pissengers and
driver together had such control and direction over
the automobile as to be practically in the joint or
common possession of it, passengers who allegedly
encouraged driver to drive over hump in road to show
other minor passengers what they had done earlier as
part of "hill-hopping" activity were not engaged in a
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joint enterprise, and therefore were not jointly and
severally liable for injuries sustained by another
passenger who died in single-vehicle accident that
occurred after driver sped over hump and lost control
of vehicle.

Civil Appeal from liamilton County Court of
Common Pleas.

Timothy M. Burke, Rhonda S. Frev and Manley
Burke, for plaintiff-appelkmt.
Thomas E. Deye and David T. Stevenson, Assistant
Prosecuting Attorneys, for defendant-appellee Board
Of Commissioners of Hamilton County, Ohio.
Jerome F. Rolfes and Smith, Rolfes & Skavdahl, for
defendant-appellee Heather Hensley.
Stephen J. Patsfall, for defendant-appeilee Jared
Ballew.
HiLDEBRANDT, Presiding Judge.
TMl {¶ 1} Plaintiff-appellant, Mary Patricia
McQuaide, appeals the summary judgment granted
by the Hamilton County Court of Common Pleas in
favor of defendants-appellees, the Board of
Commissioners of Hamilton County, Ohio
("county"), Heather Hensley, and Jared Ballew, in a
wrongful-death action. For the following reasons, we
affirm the trial court's judgment.

{¶ 2} In early June 2000, sixteen-year-old Michelle
Luhn received her driver's license- On June 9, 2000,
Luhn drove two of her friends, Hensley and Ballew,
to liillside Avenue, a two-lane road in westertt
Hamiltou County. They were riding in the Jeep
Cherokee owned by Luhn's parents. As they traveled
down the road, they discussed a "hump" " in the
road that was known to cause a vehicle traveling at
high speed to become airborne, an activity known in
the neighborhood as "hill-hopping."

FN1. The hump was described in police
reports and in the report of McQuaide's
expert as a four-degree incline in the right-
of-way.

(¶ 3) The hump in the road was in the opposite lane
of traffic. Luhn turned the car around after they had
passed the hump and proceeded in its direction. They
traveled over the hump at approximately ttte posted
speed limit of thirty-Gve ntiles per hour, and although
the occupants of the car could feel the contour of the
road change, Luhn did not lose control of the vehicle.
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where they picked up Luhn's sister and a number of
other children. At that point, the total number of
occupants in the vehicle, including Luhn, was eleven.
After Luhn accidentally struck a curb, the topic of
hill-hopping arose, and Luhn again drove down
Hillside Avenue, traveling the same path that she had
taken earlier that day.

{¶ 51 As she approached the hutnp the second time,
though, Luhn drove the car at a speed significantly
greater than the posted speed limit. After going over
the hump, Lulm lost control of the vehicle, and it
struck a utility pole and flipped over. As a result of
the accident, thirteen-year-old Anna Marie De
Stefano suffered fatal injuries.

{¶ 6) McQuaide, De Stefano's mother and the
executor of her estate, filed suit against Luhn and the
appellees. The claims against Luhn were ultimately
settled, and she was dismissed from the action. In the
remaining claims, McQuaide alleged that Hensley
and Ballew had encouraged, aided, and abetted Luhn
in the negligent operation of the vehicle and that the
county had failed to keep Hillside Avenue free from
nuisance.

{¶ 7) The appellees filed motions for summary
judgment, and the trial court granted each of the
motions. McQuaide now appeals, setting forth two
assignments of error. In her first assignment, she
argues that the trial court erred in granting summary
judgment in favor of the county.

{¶ 8} Pursuant to Civ.R. 56(C), a motion for
summary judgment is to be granted only when no
genuine issue of material fact remains to be litigated,
the moving party is entitled to judgment as a matter
of law, and it appears from the evidence that
reasonable minds can come to but one conclusion,
attd, with the evidence construed most strongly in
,favor of the nonmoving party, that conclusion is
adverse to that party.rN'-The party moving for
summary judgment bears the initial burden of
demonstrating that no genuine issue of material fact
exists, and once it has satisfied its burden, the
nonmoving party has a reciprocal burden to set forth
specific facts showing that there is a genuine issue for
trial.21-3This court reviews the granting of summary
judgment de novo.F"-"

FN2. See State ex rel. Howard v. Ferreri. 70
Ohio St.3d 587. 589, 1994-Ohio-130, 639
N.E.2d 1189.

{¶ 4} Lulm, Hensley, and Ballew then went to a park
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FN3. See Dresher v. Bart. 75 Ohio St.3d
280,293.1996-Ohio-107 662 N.E.2d 264.

FN4Jorg v. Cincinnati Black United Front,
lst Dist No. C-030032, 2003-Ohio-3668, at
11 6, 153 Ohio App.3d 258, 792 N.E.2d 781.

*2 (¶ 9) Political subdivisions are genemlly immune
from liability under RC 2744.02(A)(I) for damages
incurred in the performance of a"goverttmental
function," and the "maintenance and repair" of roads
is included in the statutory defmition of
"governmental function." ""But R.C. 2744.02(B)
lists several exceptions to the general grant of
immunity. One of the exceptions is listed in R.C.
2744.02(B)(3), which provides that political
subdivisions are liable for injury caused "by their
negligent failure to keep public roads in repair and
other negligent failure to remove obstructions from
public roads."The parties agree that this exception
embodies the concept that the former version of the
statute referred to as "nuisance"

FN5. See R.C. 2744.0l(C)(2) e(^.

(¶ 10) In f/aynes v. Franklin,F"6 the Supreine Court
of Ohio established a two-prong test to determine
whether a condition in the rigltt-of-way constitutes a
nuisance under R.C. 2744.03(B)(3). To witltstand a
motion for sumntary judgment, the plaintiff must
establish that "the condition alleged to constitute a
nuisance creates a danger for ordinary traffic on the
regularly traveled portion of the road" and that the
cause of the condition in the right-of-way "was other
than a decision regarding design and
construction."EL'-

FN6.95 Ohio St.3d 344, 2002-Ohio-2334,
767 N.E.2d 1146, at 11 18, tnotion for
reconsideration denied, 96 Ohio St.3d 1455,
2002-Ohio-3819 772 N.E.2d 126.

FN7.ld

M {¶ II } In the case at bar, we agree wittt the trial
court that McQuaide failed to establish that the
"hump" in the road created a danger to ordinary
traffic. In attempting to prove a nuisance, McQuaide
relied heavily on the report of her expert witness,
engineer H. Richard Hicks. Hicks stated in his report
that the huinp was a "dangerous condition that was a
cause of the crash."But Ilicks conceded in his
deposition testimony that his report had not taken
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into account the speed that Luhn's vehicle was
traveling, and that in fact he had not perfonned any
analysis conceming the speed at which the hutnp
could be traversed safely. Hicks's opinion thus did
not address the necessary element of whether the
hump created a danger for "ordinary traffic" as
formulated by the court in Haynes.Given this

circumstance, Hicks's report did not support

McQtraide's claims that the hump constituted a

ndisance.

[21{¶ 12} In arguing that the hump was a nuisance,
McQuaide also cited other accidents that had
occurred in the vicinity of the hump before the
accident in the case at bar. We are not persuaded that
these prior accidents established that the hump was a
nuisance. First, there was no indica[ioti that the prior
accidents occurred at the location of the Luhn
accident. Although the traffic citations and police
reports indicated that the accidents were in the same
general area as the Luhn accident, they did not
establish that the prior accidents had occurred at the
site of the hump. Moreover, even if the reports had
established that the prior accidents had occurred in
the same location, they did not indicate that the hump
was the cause of the accidents or, more importantly,
that the hump could not be traversed safely in the
course of ordinary traffic.

*3 (¶ 13) Also, as the trial court noted, Luhn herself
had traveled over the hump earlier the satne day, and
when she had driven in conformity with the posted
speed limit, she had been able to negotiate the hump
without incident. Thus, even in ligltt of Luhn's
inexperience as a driver, the hump was not
demonstrated to pose a danger for ordinary traffic.
We therefore hold that the trial cottrt correctly
granted summary judgment in favor of the county,
and we need not address the issue of whether the
hump was the result of the design and construction of
the road or whether Luhn's negligence was an
httervening, superseding cause of the accident. The
first assignment of error is oveffuled.

f3J{¶ 14} In her second assigtunent of error,
McQuaide argues tttat the trial court erred in grattting
summary judgment in favor of Hensley and Ballew.
Construing the evidence in a light most favorable to
McQuaide, as we must, we take it to show that
Hetuley and Ballew had suggested that Luhn return
to Hillside Avenue to show the more recettt
occupants of the vehicle the hump attd to demonstrate
hill-hopping. McQuaide argues that this
encouragement rendered Hensley and Ballew jointly
and severally liable for her injuries. We disagree.
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{¶ 15} Our starting point is the general rule "that the
negligence of the driver of a motor vehicle cannot be
imputed to his passenger(s)."r=8 An exception to this
rule is where the parties are engaged in a joint
enterprise in which the passenger and driver are

jointly operating or controlling the vehicle.o-'9To
demonstrate the existence of a joint enterprise, "it is

not sufficient merely that the passenger or occupant

of the machine indicate to the driver or chauffeur the
route he may wish to travel, or tlte places he wishes
to go ***. The cin:umstances must be such as to
show that the occupant and the driver together had
such control and direction over the automobile as to
be ^tmctically in the joint or common possession of
rtn NIO

FN8.Case v. Norfolk and Western Ry. Co.
(1988) , 59 Ohio ApV.3d 11, 16, 570 N.E.2d
1132.

FN9.Bloom v Leech (1930). 120 Ohio St.
239, 242-243, 166 N.E. 137411en v.
Benefiel (Sept. 30, 1999), 10th Dist. No.
99AP-90 (the passenger's actions ht
encouraging the driver to drink, in giving
her directions, and in asking her to stop at a
bar were insufficient to establish a joint
enterprise).

FN10.Bloom, supra, at 245-246, 166 N.E.
17 quoting Brvant v. Pac. Elec. Rv. Co.
(1917) 174 Cal. 737, 164 P. 385.

{¶ l6} In the case at bar, there was no evidence titat
either Ilensley or Ballew had any control or direction
over the vehicle that Luhn was driving and certainly
no evidence that they were in joint or common
possession of the vehicle. At most, the evidence
indicated that Hensley and Ballew suggested that
Luhn drive over the ltump to show the other children
wltat they had done earlier. As the Bloom court
specifically stated, the mere indication by the
passenger of the route he wisltes to travel is not
sufficient to show a joint enterprise.

{¶ 17} McQuaide cites this court's decision in
Johru-on v. Thyerr^'-' for the proposition that all who
actively participate in the commission of a tort or
who command, direct, advise, encoumge, aid, or abet
its comtnission are equally liable. in Johnson,
though, we emphasized that each of the tortfeasors
had exerted cotttrol over the actions that had done
harm to the plaintiffs' property.E'uThus, we merely
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applied the general rule that the element of common
control is necessary to establish joint and several
liability; we did not expand it. Because the element
of control was not proved in the case at bar, we find
Johnson to be distinguishable.

FN11. (Oct. 11, 1978), 1st Dist. No. CA77-
07-0089.

FNi2.1d.

*4 {¶ l8} McQuaide also cites a number of criminal
cases in arguing that Hensley and Ballew, in
encouraging the tortious activity, must be held
equally liable.r"-13We agree with Hensley and Ballew
that these cases do not abrogate the rule stated above,
that proof of control is a necessary prerequisite to
liability in cases involving the passenger of an
automobile. Because there was no evidence of such
control here, the trial court properly granted sumtnary
judgment in favor of Hensley and Ballew.
Accordingly, the second assignment of error is
overruled, and the judgment of the trial court is
affirmed.

FNI3. See, e.g., State v. Carter (Aug. 15,
1989), 2nd Dist. No. 2530 (one of numerous
participants in criminal-damaging offense
could be held liable for entire amount of
restitution); State v. Schrickel (Sept. 19,
1997), 6th Dist. No. WD-96-060 (person
convicted of receiving stolen property was
properly held liable in restitution for damage
to automobiles even though he did not
personally damage the vehicles from whictt
items were stolen).

Judgment affirmed.

PAINTER and WINKLER, JJ., concur.
Please Note:

'fhe court has placed of record its own entry in this
case on the date of the release of this Decision.

Ohio App. I Dist.,2003.
McQuaide v. Hamilton Cty. Bd. of Commrs.
Not Reported in N.E.2d, 2003 WL 21991337 (Ohio
App. I Dist.), 2003 -Ohio- 4420 -

END OF DOCUMENT
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Baldwin's Ohio Revised Code Annotated Currentness

Title XXVII. Courts--General Provisions--Special Remedies

F® Chapter 2744. Political Subdivision Tort Liability (Refs & Annos)

-0,2744.01 Definitions

As used in this chapter:

(A) "Emergency call" means a call to duty, including, but not limited to, communications from citizens, police
dispatches, and personal observations by peace officers of inherently dangerous situations that demand an immediate
response on the part of a peace officer.

(B) "Employee" means an ofFcer, agent, employee, or servant, whether or not compensated or full-time or part-time,
who is authorized to act and is acting within the scope of the officer's, agent's, employee's, or servant's employment
for a political subdivision. "Employee" does not include an independent contractor and does not include any
individual engaged by a school district pursuant to section 3319.301 of the Revised Code. "Employee" includes any
elected or appointed offrcial of a political subdivision. "Employee" also includes a person who has been convicted of
or pleaded guilty to a criniinal offense and who has been sentenced to perform community service work in a political
subdivision wltether pursuant to section 2951.02 of the Revised Code or otherwise, and a child wlto is found to be a
delinquent child and who is ordered by a juvenile court pursuant to section 2152.19 or 2152.20 of the Revised Code
to perfomr conununity service or community work in a political subdivision.

(C)(1) "Governmental function" means a function of a political subdivision that is specified in division (C)(2) of this
section or that satisfies any of the following:

(a) A function that is imposed upon the state as an obligation of sovereignty and that is performed by a political
subdivision voluntarily or pursuant to legislative requirement;

(b) A function that is for the common good of all citizens of the state;

(c) A function that promotes or preserves the public peace, health, safety, or welfare; that involves activities4hat are
not engaged in or not customarily engaged in by nongovernmental persons; and that is not specified in division
(G)(2) of this section as a proprietary funetion.

(2) A"governmental function" includes, but is not limited to, the following:

(a) The provision or nonprovision of police, fire, emergency medical, ambulance, and rescue services or protcction;

(b) The power to preserve the peace; to prevent and suppress riots, disturbances, and disorderly assemblages; to
prevent, mitigate, and clean up releases of oil and hazardous and extremely hazardous substances as defined in
section 3750.01 of the Revised Code; and to protect persons and property;

(c) The provision of a system of public education;

(d) The provision of a free public library system;

(e) The regulation of the use of, and the maintenance and repair of, roads, highways, streets, avenues, alleys,
sidewalks, bridges, aqueducts, viaducts, and public grounds;

(f) Judicial, quasi-judicial, prosecutorial, legislative, and quasi-legislative functions;
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(g) The construction, reconstruction, repair, renovation, maintenance, and operation of buildings that are used in
connection with the performance of a govemmental funetion, including, but not limited to, office buildings and
courthouses;

(h) The design, construction, reconstruction, renovation, repair, maintenance, and operation ofjails, places of
juvenile detention, workhouses, or any other detention facility, asdefined in section 2921.01 of the Revised Code;

(i) The enforcement or nonperformance of any law;

(j) The regulation of traffic, and the erection or nonerection of traffic signs, signals, or control devices;

(k) The collection and disposal of solid wastes, as defined in section 3734.01 of the Revised Code including, but not
limited to, ttte operation of solid waste disposal facilities, as "facilities" is defined in that section, and the collection
and management of hazardous waste generated by households. As used in division (C)(2)(k) of this section,
"hazardous waste generated by households" means solid waste originally generated by individual households that is
listed specifically as hazardous waste in or exhibits one or more clraracteristics of hazardous waste as defined by
rules adopted under section 3734.12 of the Revised Code, but that is excluded from regulation as a hazardous waste
by those rules.

(i) The provision or nonprovision, planning or design, construction, or reconstruction of a public improvement,
including, but not limited to, a sewer system;

(m) The operation of ajob and family services department or agency, including, but not limited to, the provision of
assistance to aged and infitm persons and to persons who are indigent;

(n) The operation of a health board, department, or agency, including, but not limited to, any statutorily required or
permissive program for the provision of immunizations or other inoculations to all or some members of the public,
provided that a"govemmental function" does not include the supply, manufacture, distribution, or development of
any drug or vaccine employed in any such immunization or inoculation program by any supplier, nianufacturer,
distributor, or developer of the drug or vaccine;

(o) The operation of mental health facilities, mental retardation or developmental disabilities facilities, alcohol
treatment and control centers, and children's homes or agencies;

(p) The provision or nonprovision of inspection services of all types, including, but not limited to, inspections in
connection witlt building, zoning, sanitation, fire, plumbing, and electrical codes, and the taking of actions in
connection with those types of codes, including, but not limited to, the approval of plans for the construction of
buildings or structures and the issuance or revocation of building permits or stop work orders in connection with
buildings or structures;

(r) Flood control measures;

(s) The design, construction, reconstruction, renovatiott, operation, care, repair, and maintenance of a township
cemetery;

(t) The issuance of revenue obligations under section 140.06 of the Revised Code;

(u) The design, construction, reconstruction, renovation, repair, maintenance, and operation of any school athletic
facility, school auditorium, or gymnasium or any recreational area or facility, including, but ttot limited to, any of
the following:

(i) A park, playground, or playfield;
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(ii) An indoor recreational facility;

(iii) A zoo or zoological park;

(iv) A bath, swimtning pool, pond, water park, wading pool, wave pool, water slide, or other type of aquatic facility;

(v) A golf course;

(vi) A bicycle motocross facility or other type of recreational area or facility in which bicycling, skating, skate
boarding, or scooter riding is engaged;

(vii) A rope course or climbing walls;

(viii) An all-purpose vehicle facility in which all-purpose vehicles, as defined in section 4519.01 of the Revised
Code, are contained, maintained, or operated for recreational activities.

(v) The provision of public defender services by a county or joint county public defender's office pursuant to
Chapter 120. of the Revised Code;

(w)(i) At any time before regulations prescribed pursuant to 49 U.S.C.A 20153 become effective, the designation,
establishment, design, construction, implementation, operation, repair, or maintenance of a public road rail crossing
in a zone within a municipal corporation in which, by ordinance, the legislative authority of the municipal
corporation regulates the sounding of locomotive horns, whistles, or bells;

(ii) On and after the effective date of regulations prescribed pursuant to 49 U.S.C.A. 20153, the designation,
establishment, design, construction, implementation, operation, repair, or maintenance of a public road rail crossing
in such a zone or of a supplementary safety measure, as defined in 49 U.S.C.A 20153, at or for a public road rail
crossing, if attd to the extent that the public road rail crossing is excepted, pursuant to subsection (c) of tltat section,
from the requirement of the regulations prescribed under subsection (b) of that section.

(x) A function that the general assembly mandates a political subdivision to perform.

(D) "l.aw" means any provision of the constitution, statutes, or rules of the United States or of this state; provisions
of charters, ordinances, resolutions, and rules of political subdivisions; and written policies adopted by boards of
educatiott. When used in connection with the "common law," this definition does not apply.

(B) "Motor vehicle" has the same meaning as in section 4511.01 of the Revised Code.

(F) "Political subdivision" or "subdivision" means a municipal corporation, township, county, school district, or
other body corporate and politic responsible for governmental activities in a geographic area sntaller than that of the
state. "Political subdivision" includes, but is not limited to, a county hospital contmission appointed under section
339.14 of the Revised Code, board of hospital commissioners appointed for a municipal Itospital under section
749.04 of the Revised Code, board of hospital trustees appointed for a municipal hospital under section 749.22 of
the Revised Code, regional planning commission created pursuant to section 713.21 of the Revised Code, county
planning commission created pursuant to section 713.22 of the Revised Code, joint planning council created
pursuant to section 713.231 of the Revised Code, interstate regional platming commission created pursuant to
section 713.30 of the Revised Code, port authority created pursuant to section 4582.02 or 4582.26 of the Revised
Code or in existence on December 16, 1964, regional council established by political subdivisiotis pursuant to
Chapter 167. of the Revised Code, emergency planning district andjoint emergency planning district designated
under section 3750.03 of the Revised Code, joint emergency medical services district created-pursuant to section
307.052 of the Revised Code, fire and ambulance district created pursuant to section 505.375 of the Revised Code,
joint interstate entergency planning district established by an agreement entered into under that section, county solid
waste management district and joint solid waste management district established under sectiou 343.01 or 343.012 of
the Revised Code, community school established under Chapter 3314. of the Revised Code, the county or counties
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served by a community-based correctional facility and program or district community-based correctional facility and
program established and operated under sections 2301.51 to 2301. 58 of the Revised Code, a community-based
correctional facility and program or district contmunity-based correctional facility and program that is so established
and operated, and the facility governing board of a community-based correctional facility and program or district
community-based correctional facility and program that is so established and operated.

(G)(1) "Proprietary function" means a function of a political subdivision that is specified in division (G)(2) ofthis
section or that satisfies both of the following:

(a) The function is not one described in division (C)( I)(a) or (b) of this section and is not one specified in division
(C)(2) of this section;

(b) The function is one that promotes or preserves the public peace, health, safety, or welfare and that involves
activities that are customarily engaged in by nongovernmental persotu.

(2) A "proprietary function" includes, but is not limited to, the following:

(a) The operation of a hospital by one or more political subdivisions;

(b) The design, construction, reconstruction, renovation, repair, maintenance, and operation of a public cemetery
other than a township cemetery;

(c) The establishment, maintenance, and operation of a utility, including, but not limited to, a light, gas, power, or

beat plant, a railroad, a busline or other tran.sit company, an airport, and a municipal corporation water supply
system;

(d) The maintenance, destruction, operation, and upkeep of a sewer system;

(e) The operation and control of a public stadium, auditorium, civic or social center, exhibition hall, arts and crafts
center, band or orchestra, or off-street parking facility.

(H) "Public roads" means public roads, highways, streets, avenues, alleys, and bridges within a political subdivision.
"Public roads" does not include berms, shoulders, rights-of-way, or traffic control devices unless the traffic control
devices are mandated by the Ohio manual of unifoim traffic control devices.

(1) "State" means the state of Ohio, including, but not limited to, the general assembly, the supreme court, the offices
of all elected state officers, and all departttents, boards, offices, conunissions, agencies, colleges and universities,
institutions, and other instrumentalities of the state of Ohio. "State" does not include political subdivisions.

(2006 H 162, eff. 10-12-067 2004 S 222, eff. 4-27-05; 2002 S 106. eff. 4-9-03: 2001 S 108, & 2 03. eff. 1-1-02;
2001 S 108, § 2.01, eff. 7-6-0t; 2001 S 24 § eff 1-1-02- 2001 S 24. § 1, eff. 10-26-01; 2000 S 179, S 3, eff.
1-102 1999 ll 205. etT. 9-24-99 1997 H 215, eff. 6-30-97; 1996 H 350, eff. 1-27-97 FNl ; 1995 H 192, eff.
11- 21-95; 1994 H 384, eff 11- I 1-94; 1993 H 152, eff 7-1-93; 1992 H 723, H 2 10; 1990 H 656' 1988 S 367, H
815; 1987 H 295; 1986 H 205, § 1, 3; 1985 H 176)

PN I See Notes of Decisions, State ex rel Ohio Academv oTTrial Lawyers v. Shervard (Ohio 1999), 86 Ohio
St.3d 451, 715 N.E.2d 1062.

CONSTITUTIONALITY

"Ohio Revised Code § 2744" was held on 12-16-2003 to violate the right to trial by jury, under Ohio Constitution
Article 1, $ 5, and the right to a remedy, under Ohio Constitution Article 1, & 16. The ruling was by the U.S.
District Court for Ote Southera District of Ohio, deciding as it believes the Supreme Court of Ohio would have, in
the case of Kammeyer v City of Sharoaville, 311 F.Supp.2d 653 (SD Ohio 2003). The Court also observed that the
state is sovereign but political subdivisions are not.
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UNCODIFIED LAW

2002 S 106, § 3, eff. 4-9-03, reads:

Sections 723.01, 1533.18, 2744.01, 2744.02 2744.03, 2744.04, 2744.05, 2744.06, 2744.07, 4582.27, 5511.01,
5591.36, and 5591.37 of the Revised Code, as amended by this act, apply only to causes of action that accrue on or
after the effective date of this act. Any cause of action that accrues prior to the effective date of this act is govemed
by the law in effect when the cause of action accrued.

2001 S 24, § 6, eff. 10-26-01, reads:

Section 2744.01 of the Revised Code was amended by Am. Sub. H.B. 350 of the 121st General Assembly and was
amended by acts subsequent to its amendment by Am. Sub. H.B. 350. This act amends section 2744.01 of the
Revised Code to remove substantive matter inserted by, and to revive substantive matter removed by, Am. Sub. H.B.
350 of the 121st General Assembly. This act retains in section 2744.01 of the Revised Code amendments that were
made subsequent to Am. Sub. H.B. 350 of the 121st General Assembly and that are independent of the purposes of
Am. Sub. H.B. 350. The removal, revival, or retention of that language is not intended to have any substantive
effect and is intended to present in Sections I and 3 of this act the version of section 2744.01 of the Revised Code
that is currently effective.

2001 S 108, § 1, eff. 7-6-01, reads:

It is the intent of this act (1) to repeal the Tort Reform Act, Am. Sub. H.B. 350 of the 121st General Assembly,
146 Ohio Laws 3867, in conformity with the Supreme Court of Ohio's decision in State, ex reL Ohio Academy of
Trial LawVers v. Sheward (1999), 86 Ohio St.3d 451; (2) to clarify the status of the law; and (3) to revive the law
as it existed prior to the Tort Reform Act.

2001 S 108, § 3, eff. 7-6-01, reads, in patY:

(A) In Section 2.01 of this act:

(1) Sections 1701.95, 1707.01, 2305.25, 2305.251, 2305.37, 2307,6 , 2307.61, 2743.18. 2743.19, 2744.01,
2744.02, 2744.03, 2744.05, 3123.17, 4112.02, 4507.07, 4513.263, 4582 27 and 51 l 1.81 of the Revised Code, which
have been amended by acts subsequent to their amendment by Am. Sub. H.B. 350 of the 121st General Assembly,
are amended to remove matter inserted by, or to revive matter removed by, Am. Sub. H.B. 350. Amendmettts made
by Am. Sub. H.B. 350 or the subsequent acts that are independent of the purposes of Atn. Sub. H.B. 350 are
retained.

(C) In Section 2.03 of this act sections 2744.01 and 2744.03 of the Revised Code are amended effective January 1,
2002, to continue the amendments made to those sections by Section 2.01 of this act as explained in division (A)(1)
of this section. Sections 2744.01 and 2744.03 were amended subsequently to Am. Sub. H.B. 350 by Am. Sub. S.B.
179 of the 123rd General Assembly, effective January 1, 2002.

19991-[ 205, § 3, eff. 9-24-99, reads:

[t is the intent of the General Assembly in amending division (C)(2)(u) of section 2744.01 of the Revised Code in
this act, in part, to supersede the effect of the holding of Garrett v. Sandusky,(1994) 68 Ohio St. 3d 139, that a wave
pool is not a "swimming pool" within govenunental functions for which a city enjoys tort itntnunity.

HISTORICAI. AND STATUTORY NOTES

Amendment Note: 2006 H 162 inserted the last part of the last sentence of division (F), beginning with the text ",
the county or counties served by a community-based correctional facility"; and tnade other nonsubstantive changes.
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Amendment Note: 2004 S 222 inserted "board of hospital commissioner appointed for a municipal hospital under
section 749.04 of tlte Revised Code, board of hospital trustees appointed for a municipal hospital under section
749.22 of the Revised Code," in division (F).

Amendment Note: 2002 S 106 inserted "school athletic facility, school auditorium, or gymnasium or any" in
division (C)(2)(u); added new division (C)(2)(w); redesignated former division (C)(2)(w) as new division
(C)(2)(x); added new division (H); and redesignated former division (H) as new division (1).

Amendment Note: 2001 S 24, § i and 3 substituted "job and family" for "human" in division (C)(1)(m), rewrote
division (C)(1)(u); deleted division (H); and redesignated fortner division (1) as new division (H). Prior to

amendment and deletion, division (C)(I)(u) and division (H) read:

"(u) The design, construction, reconstruction, renovation, repair, maintenance, and operation of any park,
playground, playfield, indoor recreational facility, zoo, zoological park, bath, swimming pool, pond, water park,
wading pool, wave pool, water slide, and other type of aquatic facility, or golf course;

"(H) "Public roads" means public roads, highways, streets, avenues, alleys, and bridges within a political
subdivision. "Public roads" does not include berms, shoulders, rights-of-way, or traffic control devices, unless the
traffic control devices are mandated by the Ohio manual of uniform traffic control devices."

Amendment Note: 2000 S 179, § 3, eff. 1-1-02, substituted "2152.19 or 2152.20" for "2151.355" in division (B).

Amendment Note: 1999 H 205 deleted "attd the operation and eoutrol of any" after "pond," and inserted "water
park, wading pool, wave pool, water slide, and other type of aquatic facility, or" in division (C)(2)(u); and made
other nonsubstantive changes.

Amendment Note: 1997 H 215 inserted ", and a community scltool established under Chapter 3314. of the Revised
Code" in division (F).

Amendinent Note: 1996 H 350 added division (H); redesignated former division (H) as division (1); and made
changes to reflect gender neutral language.

Amendment Note: 1995 H 192 inserted "a fire and ambulance district created pursuant to section 505.375 of the

Revised Code," in division (F).

Amendment Note: 1994 H 384 inserted "joint emergency medical services district created pursuant to section
307.052 of the Revised Code," in division (F).

Ameadment Note: 1993 H 152 added ", does not include any individual engaged by a school district pursuant to

section 3319.301 of the Revised Code" in division (B).
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P
Baldwin's Ohio Revised Code Annotated Currentness

Title XXVI[. Courts--General Provisions--Special Remedies
's® Chapter 2744. Political Subdivision Tort Liability (Refs & Annos)

-# 2744.02 Political subdivision not liable for injury, death, or loss; exceptions (later effective date)

<Note: See also preceding version of this section with earlier effective date.>

(A)(1) For the purposes of this chapter, the functions of political subdivisions are hereby classified as governmental
functions and proprietary functions. Except as provided in division (B) of this section, a political subdivision is not
liable in damages in a civil action for injury, death, or loss to person or property allegedly caused by any act or
omission of the political subdivision or an employee of the political subdivision in connection with a governmental
or proprietary function. _

(2) The defenses and immunities conferred under this chapter apply in connection with all governmental and
proprietary functions performed by a political subdivision and its employees, whether performed on behalf of that
political subdivision or ott behalf of another political subdivision.

(3) Subject to statutory limitatiotu upon their monetary jurisdiction, the courts of common pleas, the municipal
courts, and the county courts have jurisdiction to hear and determine civil actions governed by or brought pursuant
to this chapter.

(B) Subject to sections 2744.03 and 2744.05 of the Revised Code, a political subdivision is liable in damages in a
civil action for injury, death, or loss to person or property allegedly caused by an act or omission of the political
subdivision or of any of its employees in connection with a govemmental or proprietary function, as follows:

(1) Except as otherwise provided in this division, political subdivisions are liable for ittjury, death, or loss to person
or property caused by the negligent operation of any motor vehicle by their employees when the employees are
engaged within the scope of their employment and authority. The following are full defenses to that liability:

(a) A member of a municipal corporation police department or any other police agency was operating a motor
vehicle while responding to an emergency call and the operation of the vehicle did not constitute willful or wanton
misconduct;

(b) A member of a municipal corporation fire department or any other firefighting agency was operating a motor
vehicle while engaged in duty at a fire, proceeding toward a place where a fire is in progress or is believed to be in
progress, or answering any other etnergency alarm and the operation of the vehicle did not constitute willful or
wanton misconduct;

(c) A tnentber of an emergency tnedical service owned or operated by a political subdivision was operating a motor
vehicle while responding to or completing a call for entergency medical care or treatment, the member was holding
a valid commercial driver's license issued pursuant to Chapter 4506. or a driver's license issued pursuant to Chapter
4507, of the Revised Code, the operation of the vehlcle did not cottstitute willful or wanton misconduct, and the
operation complies with the precautions of section 4511.03 of the Revised Code.

(2) Except asotherwise provided in sections 3314.07 and 3746.24 of the Revised Code, political subdivisions are
liable for injury, death, or loss to person or property caused by the negligent performance of acts by their employees
with respect to proprietary functions of the political subdivisions.

(3) Except as otherwise provided in section 3746.24 of the Revised Code, political subdivisions are liable for injury,
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death, or loss to person or property caused by their negligent failure to keep public roads in repair and other
negligent failure to remove obstructions from public roads, except that it is a full defense to that liability, when a
bridge within a municipal corporation is involved, that the municipal corporation does not have the responsibility for
maintaining or inspecting the bridge.

(4) Except as otherwise provided in section 3746.24 of the Revised Code, political subdivisions are liable for injury,
death, or loss to person or property that is caused by the negligence of their employees and that occurs within or on
the grounds of, and is due to physical defects within or on the grounds of, buildings that are used in connection with
the performance of a governmental function, including, but not limited to, office buildings and courthouses, but not
including jails, places ofjuvenite detention, workhouses, or any other detention facility, as defined in section
2921.01 of the Revised Code.

(5) In addition to the circumstances described in divisions (B)(1) to (4) of this section, a political subdivision is
liable for injury, death, or loss to person or property when civil liability is expressly imposed upon the political
subdivision by a section of the Revised Code, including, but not limited to, sections 2743.02 and 5591.37 of the
Revised Code. Civil liability shall not be construed to exist under another section of the Revised Code merely
because that section imposes a responsibility or mandatory duty upon a political subdivision, because that section
provides for a criminal penalty, because of a general authorization in that section that a political subdivision may sue
and be sued, or because that section uses the term "shalP" in a provision pertaining to a political subdivision.

(C) An order that denies a political subdivision or an employee of a political subdivision the benefit of an alleged
immunity from liability as provided in thischapter or any other provision of the law is a final order.

(2007 H 119, eff. 9-29-07; 2002 S 106, eff. 4-9-03; 2001 S 108, Q 2.01, eff. 7-6-01; 1997 H 215,.eff. 6-30-97;
1996 H 350, eff. 1-27-97 FNl ; 1994 S 221, eff, 9-28-94: 1989 H 381, eff. 7-1-89; 1985 H 176)

EN1 See Notes of Decisions, State ex reL Ohio Academy ofTrial Lauryers v. Sheward (Ohia 1999), 86 Ohio
St.3d 451. 7l5 N.E.2d 1062.

<Note: See also preceding version of this section with earlier effective date.>

CONSTITUTIONALITY

"Ohio Revised Code § 2744" was held on 12-16-2003 to violate the right to trial by jury, under Ohio Constitution
Article 1. S 5, and the right to a remedy, under Ohio Constitution Article 1, & 16. The ruling was by the U.S.
District Court for the Southern District of Ohio, deciding as it believes the Supreme Court of Ohio would have, in
the case of Kammeyer v City of Sharonville, 311 F.Supp.2d 653 (SD Ohio 2003). The Court also observed that the
state is sovereign but political subdivisions are not.

UNCODIPIED LAW

2002 S 106, § 3: See Uncodified Law under 2744.01.

2001 S 108, § I and 3: See Uncodified Law under 2744.01.

1986 S 297, § 3, eff. 4-30-86, amended 1985 H 176, ^ 5, to read, in part:

(C) The provisions of sections 2744.02 and 2744.03 of the Revised Code, as amended as of the effective date of
this amendment, shall apply only to causes of action against political subdivisions for injury, death, or loss to
persons or property that arise on or after November 20, 1985. The provisions of division (A)(6) of section 2744.03
of the Revised Code as amended as of the effective date of this amendment, shall apply only to causes of action
against employees of political subdivisions for injury, death, or loss to persons or property that arise on or after
November 20, 1985, and the provisions of division (A)(7) of that section insofar as they relate to a county
prosecuting attorney, city director of law, village solicitor, or similar chief legal officer of a political subdivision, to
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the assistants of any such person, and to thejudges of the courts of this state, as amended as of the effective date of
this amendment, shall apply only to causes of action against a county prosecuting attorney, city director of law,
village solicitor, or similar chief legal officer of a political subdivision, to the assistants of any such person, and to
the judges of the courts of this state for injury, death, or loss to persons or property that arise on or after the effective
date of this amendment.

«.^

(D) If any provision of this section or the application of any provision of this section to any person is declared
invalid by a court of this state, the invalidity does not affect other provisions of this section or of this act, or
applications of other provisions of this section or of this act, that can be given effect without the invalid provision or
application, and to this end the provisions are severable.

HISTORICAL AND STATUTORY NOTES

Amendment Note: 2007 H 119 added new subsection (A)(2); and redesignated former subsection (A)(2) as
subsection (A)(3).

Amendment Note: 2002 S 106 deleted "upon the public roads, highways, or streets" after "by their employees" in
division (B)(I); rewrote divisions (B)(3) to (B)(5); and added new division (C). Prior to amendment divisions
(B)(3) to (B)(5) read:

"(3) Except as otherwise provided in section 3746,24 of the Revised Code, political subdivisions are liable for
injury, death, or loss to person or property caused by their failure to keep public roads, highways, streets, avenues,
alleys, sidewalks, bridges, aqueducts, viaducts, or public grounds within the political subdivisions open, in repair,
and free from nuisance, except that it is a full defense to that liability, when a bridge within a municipal corporation
is involved, that the municipal corporation does not have the responsibility for maintaining or inspecting the bridge.

"(4) Except as otherwise provided in section 3746.24 of the Revised Code, political subdivisions are liable for
injury, death, or loss to person or property that is caused by the negligence of their employees and that occurs within
or on the grounds of buildings that are used in connection witlt the performance of a governmental function,
including, but not limited to, office buildings and courthouses, but not includingjails, places of juvenile detention,
workhouses, or any other detention facility, as defined in section 2921.01 of the Revised Code.

"(5) In addition to the circumstances described in divisions (B)(l) to (4) of this section, a political subdivision is
liable for injury, death, or loss to person or property when liability is expressly imposed upon the political
subdivision by a section of the Revised Code, including, but not limited to, sections 2743.02 and 5591.37 of the
Revised Code. Liability shall not be constmed to exist under another section of the Revised Code merely because a
responsibility is imposed upon a political subdivision or because of a general authorization that a political
subdivision tnay sue and be sued."

Amendment Note: 1997 H 215 added the reference to section 3314.07 in division (B)(2). -

Amendment Note: 1996 H 350 deleted ", highways, or streets" after "public roads" in the first paragraph in
division (B)(l); rewrote division (B)(3); inserted ", and is due to physical defects within or ott the grounds of," in
division (B)(4); rewrote the second sentence in division (B)(5); added division (C); and made other nonsubstantive
changes. Prior to amendment, division (B)(3) and the second sentence in division (B)(5) read, respectively:

"(3) Except as otherwise provided in section 3746.24 of the Revised Code, political subdivisions are liable for
injury, death, or loss to persons or property caused by their failure to keep public roads, highways, streets, aveuues,
alleys, sidewalks, bridges, aqueducts, viaducts, or public grounds within the political subdivisions open, in repair,
and free from nuisance, except that it is a full defense to such liability, when a bridge within a municipal corporation
is involved, that the municipal corporation does not have the responsibility for maintaining or inspecting the bridge."

"Liability shall not be construed to exist under another section of the Revised Code merely because a respottsibility
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R.C. § 2744.02

is imposed upon a political subdivision or because of a general authorization that a political subdivision may sue and
be sued."

Amendment Note: 1994 S 221 added "Except as otherwise provided in section 3746.24 of the Revised Code," at
the beginning of divisions (B)(2), (B)(3); and (B)(4).
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R.C. § 1.49

C
Baldwin's Ohio Revised Code Annotated Currentness

General Provisions

"® Chapter 1. Definitions; Rules of Consttuction (Refs & Annos)

'M Statutory Provisions (Refs & Annos)

-► 1.49 Aids in construction of ambiguous statutes

If a statute is ambiguous, the court, in determining the intention of the legislature, may consider among other
matters:

(A) The object sought to be attained;

(B) The circumstances under which the statute was enacted;

(C) The legislative history;

(D) The common law or former statutory provisions, including laws upon the same or similar subjects;

(E) The consequences of a particular construetion;

(F) The administrative construction of the statute.

(1971 H 607, eff. 1-3-72)
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R.C. § 5547.04

C
Baldwin's Ohio Revised Code Annotated Currentness

Title LV. Roads--Highways--Bridges (Refs & Annos)

"® Chapter 5547. County Highways--Use; Obstruction

-4 5547.04 Removal of obstructions by landowners; consent and approval; signs and advertising

The owner or occupant of lands situated along the highways shall remove all obstructions within the bounds of the
highways, wltich have been placed there by them or their agents, or with their consent_

By first obtaining the consent and approval of the board of county commissioners, obstructions erected prior to July
16, 1925 in highways other than roads and highways on the state highway system or bridges or culverts thereon,
may be permitted to remain, upon such conditions as the officials may impose, provided such obstructions do not
interfere with traffic or with the construction or repair of such highways.

No person, partnership, or corporation shall erect, within the bounds of any highway or on the bridges or culverts
thereon, any obstruction without first obtaining the approval of the board in case of highways other than roads and
highways on the state highway system and the bridges and culverts thereon.

All advertising or other signs and posters erected, displayed, or maintained on, along, or near any public highway,
and in such a location as to obstruct, at curves or intersecting roads, the view of drivers using such highway, are
obstructions, but this section has no application to crossing signs erected in compliance with section 4955.33 of the
Revised Code, at the crossings of highways and railroads.

The board shall enforce this section and, in so doing, may avail itself of section 5547.03 of the Revised Code.

(1953 H 1, ef£ 10-1-53; GC 7204-1a)

HISTORICAL AND ST'ATUTORY NOTES

Pre-1953 H I Amendments: 112 v 495; l i 1 v 278
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R.C. § 5589.01

c
Baldwin's Ohio Revised Code Annotated Currentness

Title LV. Roads--Highways--Bridges (Refs & Annos)

^W Chanter 5589. Offenses Relating to Highways

'M General Offenses

-+5589.01 Obstructing public grounds, highway, street, or alley

No person shall obstruct or encumber by fences, buildings, structures, or otherwise, a public grouttd, highway, street,
or alley of a municipal corporation.

(1953 H I, eff. 10-1-53; GC 13421)

HISTORICAL AND STATUTORY NOTES

Pre-1953 H I Amendments: RS 6921
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R.C. § 5589.21

c
Baldwin's Ohio Revised Code Annotated Currentness

Title LV. Roads--Highways--Bridges (Refs & Annos)

'M Chapter 5589. Offenses Relating to Highways
!9 Offenses by Railroads

-+5589.21 Obstruction of public roads by railroad companies

(A) No railroad company shall obstruct, or permit or cause to be obstructed a public street, road, or highway, by
perrnitting a railroad car, locomotive, or other obstruction to remain upon or across it for longer than five minutes, to
the hindrance or inconvenience of travelers or a person passing along or upon such street, road, or highway.

(B) At the end of each five minute period of obstruction of a public street, road, or highway, each railroad company
shall cause such railroad car, locomotive, or other obstruction to be removed for sufficient time, not less than three
minutes, to allow the passage of persons and vehicles waiting to cross.

(C) This section does not apply to obstruction of a public street, road, or highway by a continuously moving through
train or caused by circumstances wholly beyond the control of the railroad company, but does apply to other
obstructions, including without limitation those caused by stopped trains and trains engaged in switching, loading, or
unloading operations.

(D) If a railroad car, locomotive, or other obstruction is obstructing a public street, road, or highway in violation of
division (A) of this section and the violation occurs in the unincorporated area of one or more counties, or in one or
more municipal corporations, the officers and employees of each affected county or municipal corporation may
charge ttie railroad company with only one violation of the law arising from the same facts and circuinstances and
the same act.

(E) Upon the filing of an affidavit or coinplaint for violation of division (A) of this section, summons shall be issued
to the railroad company pursuant to division (B) of section 2935.10 of tlle Revised Code, which summons shall be
served on the regular ticket or freight agent of the company in the county where the offense occurred.

(2000 S 207, eff. 10-27-00' 1969 S 5, eff. 9-0-69; 1953 H 1; GC 7472)

HISTORICAL AND STATUTORY NOTES

Pre-1953 H 1 Amendments: RS 4748
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R.C.§ 6115.25

C
Baldwin's Ohio Revised Code Annotated Currentness

Title LXI. Water Supply--Sanitation--Dit.ches

'W Chapter 6115. Sanitary Districts (Refs & Annos)

"® Board of Directors

-► 6115.25 Removal of obstructions; procedure

All public corporations or persons having buildings, structures, works, conduits, mains, pipes, tracks, or other
physical obstructions in, over, or upon the public streets, lanes, alloys, or highways which interfere with or impede
the progress of constmction, maintenance, or repair of the works of a sanitary district shall upon reasonable notice
from the board of directors of the sanitary district promptly shitt, adjust, acconunodate, or remove such obstructions
so as to fully meet the exigencies occasioning such action. Upon failure of any public corporation or person to make
such changes the board may do so. Unless otherwise mutually agreed to, the cost and expense of such changes shall
be met by the district. -

(1953 H l, eff. 10-1-53; GC 6602-54)

HISTORICAL AND STATUTORY NOTES

Pre-1953 H 1 Amendments: 108 v Pt l, 647, § 21
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