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EXPLANATION OF WHY THIS CASE IS A CASE OF
PUBLIC OR GREAT GENERAL INTEREST AND
INVOLVES A SUBSTANTIAL CONSTITUTIONAL QUESTION

A court-initiated involuntary dismissal without prejudice means the plaintiff can
refile her case. But the Tenth District Court of Appeals has ruled that such a refiled case
can be maintained only if the immediatel y-preceding dismissed case was filed within the
original statute of limitations, ignoring the fact that the case was initially timely filed
pursuant to the statute of limitations.

This Court’s decision in Olynyk v. Scoles, 114 Ohio St.3d 56, 2007-Ohio-2878,
indicates that a second dismissal, if it is initiated by the court and not the plaintiff, is
without prejudice and the plaintiff may refile. But Olynyk did not address the limitations
issue riearly always raised when dismissals occur. If plaintiffs lack a corresponding
ability to revive an otherwise time-barred action, the words “without prejudice” become a
glass ceiling, and the holding in Olynyk has no real impact.

Statl.-lté: of limitations issues are among the most important addressed by this Court
because they affect every case at its most elemental level. Practicing attorneys need
guidance on whether the words “without prejudice” truly mean a case can be refiled or
whether, despite a trial court’s intent, the words are just an empty suggestion, devoid of
real meaning. The facts of the instant case perfectly illustrate what can go wrong when
an involuntary dismissal without prejudice is issued, and appellant Tara Thompson urges
this Court to review the interplay between Civ.R. 41 and the saving statute, R.C. 2305.19,
and to clarify for these parties and for all practitioners how the holding in Ofynyk affects

the timeliness of cases filed for a third time.




STATEMENT OF THE CASE AND FACTS

In September 2002, appellant Tara R. Thompson filed a complaint alleging
medical negligence against appellee in the Ohio Court of Claims. Appellant’s claim was
based upon injury she sustained when complications arising out of her March 2001
gastric bypass surgery caused appellant to become paralyzed. On June 25, 2004,
appellant voluntarily dismissed the complaint pursuant to Civ.R. 41(A)(1)(a), without
prejudice and otherwise than on the merits.

On June 25, 2005, appellant refiled the complaint in the Court of Claims. On
October 2, 2006, the Court of Claims sua sponte dismissed tile case without prejudice.

The Tenth District Court of Appeals has ruled that Tara Thompson is precluded
from refiling her case even if she does so before the one-year expiration date of October
2,2007. The Tenth District also ruled that the double dismissal rule does not prevent the
refiling because the second dismissal was done by the court and not by the plaintiff. This
is consistent with the recent Supreme Court decision in Olyayk, supra.

However, the appellate court went on to rule that any refiled case after October 1,
2006, could not be timely filed, citing the rationale set forth in Mihalcin v. Hocking
College, (March 20, 2000), Athens App. No. 99CA32, 2000 Ohio App. LEXIS 1188. In
that case, the Fourth District Court of Appeals indicated that while it may have no res
judicata effect, a dismissal otherwise than upon the merits under Civ.R. 41(A) still carries
practical consequences, and while such a dismissal leaves the plaintiff in the position as if
he had never filed the case, nevertheless he must be within the statute of limitations or the

saving statute must apply for him to be permitted to refile. Significantly, the court in




Mihalcin stated: “Although the Ohio Supreme Court has not squarely decided the issue,
it has strongly suggested in dicta that a plaintiff may use the savings statute only once to
refile a case,” citing Thomas v. Freeman (1997), 79 Ohio St.3d 221.

In Mihalcin, the plaintiff’s case was dismissed for lack of jurisdiction in the Court
of Claims after the original statute of limitations had expired. It was then refiled but
voluntarily dismissed by the plaintiff. And then refiled again. The Fourth District ruled
that the last refiled complaint only related back to the immediately preceding complaint,
which was filed after the statute of limitations had expired. Thus, the court in Mihalcin
dismissed a third filed complaint as past the statute of limitations and stated that to rule
otherwise would allow a plaintiff to utilize the saving statute to keep a cause of action
alive long past the time the statute of limitations expired.

This Court recently held in Olynyk that the double-dismissal rule is only
implicated where there are two notice dismissals filed by the plaintiff pursuant to Civ.R.
41(A)(1). Thus, in instances in which the plaintiff has not brought about both disﬁissals
by filing a notice of dismissal, such as in the case at bar where only the first dismissal
was unilateral, the dismissal is without prejudice.

Mihalcin has not been reviewed in light of Olynyk, and neither has Thomas, supra,
the Supreme Court case the Fourth f)istrict relied upon to assert that the saving statute
may only be utilized once. If Mihalcin, and the appellate court decision in the instant
case, are allowed to stand as good law, then the ruling in Glynyk becomes meaningless in
all but a few cases having long statutes of limitation. If practicing attorneys rely upon
Olynyk in the belief that the double-dismissal rule doesn’t apply to them and they can

refile, malpractice will be rampant and deserving plaintiffs will go without a remedy. If




Mihalcin is to be followed after Olynyk, then it is essential that the trial bar be aware
because the result is that virtually all third-filed complaints will be untimely.

As will be shown, the ruling in Olynyk has no effect if the saving statute cannot be
used to revive a case that is dismissed without prejudice. In support of her position on
these issues, the appellant presents the following argument.’

ARGUMENT IN SUPPORT OF PROPOSITION OF LAW

Proposition of Law: The saving statute may be used a second time to revive an
action not subject to the double-dismissal rule, and under the circumstances present

in this case.

The saving statute, codified at 2305.19, provides, in part:

(A) In any action that is commenced or attempted to be commenced, if in
due time a judgment for the plaintiff is reversed or if the plaintiff fails
otherwise than upon the merits, the plaintiff or, if the plaintiff dies and the
cause of action survives, the plaintiff’s representative may commence a
new action within one year after the date of the reversal of the judgment or
the plaintiff’s failure otherwise than upon the merits or within the period
of the original applicable statute of limitations, whichever occurs later.
This division applies to any claim asserted in any pleading by a defendant.

This Court’s case of Thomas v. Freeman (1997), 79 Ohio St.3d 221, widely cited for the
premise that the saving statute can be used only once to refile a case, actually never held
this, only mentioned it as a reason why dismissal without prejudice would not subject a

defendant to continuous refilings. Id. at 227. In the ten years since that decision, lower

courts have applied the rule without question. See, e.g., Gamble v. Patterson (2003}, 155

! The current procedural posture of this case is that Plaintiff has filed a Civ.R. 60(B) motion for relief from
judgment based upon the appellate court’s conclusion that the dismissal actually had a prejudicial effect.
Plaintiff has also refiled her action in the Court of Claims as case number 2007-007825, but Defendant has
moved to dismiss on the grounds that the appellate court has held the saving statute cannot be used a
second time to revive her case.




Ohio App.3d 320; Gruber v. Kopf Builders (2001), 147 Ohio App.3d 305; Romine v.
Ohio State Highway Patrol (2000), 136 Ohio App.3d 650, Estate of Carlson v. Tippett
(1997), 122 Ohio App.3d 489. Yet, in Thomas, the issue was not whether the saving
statute could be used multiple times because the plaintiff in that case only needed to use it
once.

The date for filing a new action under the saving statute relates back to the filing
date for the preceding action for limitations purposes. Frysinger v. Leech (1987), 32
Ohio St.3d 38. This statement has been interpreted as meaning that if the statute has been
used once, a third filing relates back to the second action, which was untimely and could
only have been maintained using the saving statute. Duncan v. Stephens (Cuyahoga App.
No. 83238), 2.004-Ohi0-2402, 2004 Ohio App. LEXIS 2152, The basis for this
prohibition lies in the “in due time” language in the saving statute—courts have
interpreted this language as meaning that “in due time” requires the preceding action to
have been filed within the original statute of limitations period and not filed by use of the
saving statute. Id. citing Iglodi v. Montz (Aug. 4, 1995), Cuyahoga App. No. 68621,
1995 Ohio App. LEXIS 3797. See also Seawright v. Zabell (Apr. 27, 1989), Cuyzhoga
App. No. 55232, 1989 Ohio App. LEXIS 1601.

Yet a dismissal “without prejudice” means that the plaintiff may refile, and puts
the parties in a position as if the action had never been filed. Central Mut. Ins. Co. v.
Bradford-White Co. (1987), 35 Ohio App.3d 26, 28. As a practical matter, there would
be no purpose to dismissing a refiled action without prejudice unless the saving statute
could be used to allow a second refiling because, in most cases, the original statute of

limitations has long since expired.




In Duncan, supra, the court concluded that even if the trial court and the plaintiff
understood a dismissal to be without prejudice, the saving statute could still only be used
once, and was not available to permit a second refiling. But in that case, plaintiff’s
counsel invited the error by requesting a dismissal or a continuance, and the court found
that counsel was presumed to be aware of the requirements of the rules under which he
proceeded. Id. at paragraphs 25 and 26. The facts of Ms. Thompson’s case, in contrast,
suggest that here plaintiff’s counsel did not request or even want dismissal, but rather
endeavored to comply with the court’s order to provide expert witness names and reports,

As this Court has recognized, the resolution of lawsuits should be on their merits
and not upon pleading deficiencies. Peferson v. Teodosio (1973), 34 Ohio St.2d 161,
175. Moreover, “application of the civil rules is not a game of skill in which a single
misstep by counsel may be determinative of the outcome.” Hembree v. Mendenhall
(Butler App. No. CA2006-06-129), 2007-Ohio-459, 2007 Ohio App. LEXIS 412, citing
Society Bank & Trust v. Miller (Nov. 25, 1994), Lucas App. No. L-94-055, 1994 Ohio
App. LEXIS 5352.

If the saving statute one-use rule applies, this was essentially a dismissal with
prejudice. Dismissal with prejudice is a harsh remedy calling for the due process
guaranteé of prior notice, and giving the party one last opportunity to comply with the
court’s order. Qhio Furniture Co. v. Mindala (1986), 22 Ohio St.3d 99, 101. The
purpose of the notice requirement is to provide the defaulting party an opportunity to
explain the default, correct it, or explain why the case should not be dismissed with
prejudice. Logsdon v. Nichols (1995), 72 Ohio St.3d 124, citing Metcalf v. Ohio State

Univ. Hosp. (1981), 2 Ohio App.3d 166. Once a defaulting party has complied with the




order, the trial court cannot dismiss for noncompliance. Sazima v. Chalko (1999), 86
Ohio St.3d 151.

In this case, plaintiff had notice on August 4, 2006, that the trial court was
intending to dismiss because plaintiff had not yet identified expert witnesses. However,
the court stated it wanted plaintiff to submit a “voluntary dismissal.” Plaintiff’s counsel’s
response was to submit the expert names and reports by the date the court wanted the
voluntary dismissal to be submitted, August 31, 2006. By supplying the outstanding
expert information, plaintiff complied with the court’s order.

At the hearing, the court indicated the case basically was already dismissed
because the only outstanding issue was whether it would be dismissed on plaintiff's
motion, on defendant’s motion, or sua sponte. There was nothing plaintiff’s counsel
could have said or done in response at that point that would have changed the outcome of
the case--it was going to be dismissed and all that was lacking was the judgment entry
saying so. The court mistakenly believed that the only issue was whether dismissal
would be with or without prejudice. The court clearly thought it was deing plaintiff a
favor by letting the dismissal be without prejudice but, as it turned out, this was irrelevant
because of operation of the saving statute one-use rule. In addition, the court dismissed
fhe case because plaintiff’s trial counsel failed to disclose experts. The proper remedy for
this is to exclude the experts, not to dismiss the case.

The Court of Appeals’ review of the court’s order should have acknowledged a
heightened scrutiny. Jones v. Hartranft (1997), 78 Ohio St.3d 368, 372. The entire
course of plaintiff’s conduct in the trial court did not rise to the egregious level of

irresponsibility and bad faith shown in nearly all cases in which dismissal with prejudice




has been affirmed--in fact, plaintiff’s trial counsel maintained contact with the court,
sought to explain any delays, and diligently attempted to keep the case moving forward.
The Court of Appeals essentially concluded that the trial court did not abuse its discretion
in issuing an order it never intended to issue. By doing so, the appellate court condoned
the elimination of plaintiff’s constitutional right to a remedy without having received
notice and an opportunity to be heard, forever denying her a review of her claim’s merits.

Qlynyk recognized that a dismissal by court order is not subject to abuse because
the court is in control of when and how such a dismissal is used. Ofynyk, supra at
paragraph 25. The saving statute says it applies in “any” action, and does not
discriminate between a case refiled once or twice, or a case previously dismissed with or
without prejudice. Limiting the saving statute to one use has the apparent purpose of
preventing the plaintiff from abusing his right to access to a remedy but in this case, and
cases like it, the saving statute is used to entirely close off that right—even where the trial
court clearly intends to permit the plaintiff to refile. Clearly, here plaintiff has not abused
the saving statute—she only asks to be allowed a second use because of the unique
circumstances of this case,

CONCLUSION

It is possible to harmonize the rules of civil procedure with the saving stafute in
such a way that a plaintiff who receives an involuntary dismissal without prejudice need
not lose all opportunity to have her case heard on the merits—a result not expressly
required by the civil rules or by the saving statute. This Court can accomplish this by
allowing a second use of the saving statute in the presence of certain circumstances, such

as those present in this case. Plaintiff respectfully asks this Court to accept this case for
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review in order to clarify the issue for attorneys and litigants and in order to bring a just
result for appellant Tara Thompson.

Respectfully submitted,

o=

David I. Shroyer (0024099)
Colley Shroyer & Abraham, LPA
536 South High Street
Columbus, Ohio 43215

(614) 228-6453

Gregory N. Finnerty (0037739)
Finnerty Law Office
66 E. Lynn Street, Suite 1000
Columbus, Chio 43215
(614) 582-7237
- (614) 228-7210
Counsel for Appellant
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APPEAL from the Ohio Court of Claims.

FRENCH, J.
{91} Plaintiff-appellant, Tara R. Thompson, appeals the judgment of the Ohio

Court of Claims, which dismissed appellant's medical malpractice suit against

defendant-appellee, The Ohio State University Hospitals, pursuant to Civ.R. 41(B)(1).
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{92} On June 27, 2005, appellant filed a medical malpractice complaint against
appellee. Appellant noted in the complaint that she had previously filed a medical
malpractice complaint against appellee, but that compiaint was subsequently withdrawn
without prejudice on June 26, 2004. Appellant further alleged the following in her
complaint:

*** Commencing in or about approximately March of 2001
and continuing at least through the remainder of 2001,
[appellant] Tara Thompson submitted herself to the
exclusive care and control of [appelleeg] for evaluation and
treatment of morbid obesity. On or about March 26, 2001,
she underwent a Roux-en-Y gastric bypass operation and
umbilical hernia repair performed by Charles H. Cook, M.D.
at [appellee's] hospital facility. Thereafter, and on or about
April 2, 2001, May 2, 2001, May 29, 2001, June 1, 2001,
June 28, 2001 and July 10, 2001, [appellant] Tara
Thompson was readmitted to [appeliee's] hospital facility for
extreme nausea and vomiting, during which time she was
experiencing additional complications and symptoms,
including, but not limited to, progressive weakness,
decreasing sensation bilaterally in her legs and a decreasing
ability to ambulate, which eventually resuited in her
becoming a paraplegic.

{93} The trial court scheduled a status conference for October 21, 2005, but,
on that date, the court was unable to contact appellant's trial counsel. The trial court
scheduled another status conference for November 30, 2005, but, on that date,
appellant's trial counsel was unavailable.

{94} In February 2006, appellee served upon appellant a request for production
of documents and a set of interrogatories. Appellant failed to respond to the above
discovery requests within the applicable time limits denoted in Civ.R. 33 and 34. On
April 13, 2008, appellee filed a motion to compel discovery, but appellee withdrew the

motion on April 21, 2006, because appellant's trial counsel agreed to provide responsive
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materials no later than May 5, 2006. Appellant's trial counsel had indicated to
appellee's counsel that his attention had been "divided” due to his tending to his sick
mother.

{5} On May 19, 2006, appellee renewed its motion to compel discovery,
indicating that, although appellant answered appellee's interrogatories, appellant failed
to produce the requested documents. On June 2, 2006, the trial court ordered the
production of outstanding discovery by June 7, 2006. In doing so, the trial court also
stated:

% * On May 24, 2006, the court attempted to conduct a

previously scheduled mediation with the parties; however

[appellant] and her [trial] counsel failed to appear. * * *

Upon review of the file, the court notes that [appellant's trial]

counsel also failed to attend the conferences previously

scheduled in this case for October 21, 2005, and

November 30, 2005. ** *
Thereafter, on June 6, 2006, appellant's trial counsel filed a "Demonstration of
Compliance with Request for Production of Documents[.]"

{66} Also, during the procedural history of appellant's case, on November 14,
2005, the trial court issued a journal entry noting that the medical malpractice trial was
set for November 27, 28, and 29, 2006, and that appellant "shall furnish [appellee] with
the names of expert witnesses and a copy of their reports on or before May 30, 2006."
(Emphasis sic.)

{97} In the June 6, 2006 "Demonstration of Compliance with Request for

Production of Documents[,]" appellant's trial counsel "acknowledge[d] that [appellant’s]

ability to proceed in this matter is largely dependant on the ultimate ability of securing
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an expert witness[.]' However, appellant's trial counsel stated that such a "task * * * has
proved difficult to date."

{98} On June 21, 2006, appellee filed a Civ.R. 56(C} motion for summary
judgment stating:

Pursuant to a November 14, 2005 entry from this Court,
[appellant] was required to provide [appellee] with her expert
report before May 30, 2006. As of the date of filing this
motion, June 21, 2006, [appellant] has failed to furnish
[appeliee] with the names of her expert witnesses and a
copy of their reports. [Appellant] has never supplied any
information about the identity of her experts, the production
of expert reports, or any specific criticisms of the care and
treatment rendered by an agent/employee of [appellee].

{1]9} 'In a memorandum opposing appellee's summary judgment motion,
appellant's trial counsel raised res ipsa loquitor, "an evidentiary rule which permits, but
does not require, the jury to draw an inference of negligence" under certain
circumstances. Jennings Buick, Inc. v. Cincinnati {(1980), 63 Ohio St.2d 167, 169.
However, appellant's trial counsel then acknowledged that appellant "has the burden of
furnishing an expert witness in support of [her] case. [Appellant] understands the
implications if [she] is unable to meet that burden in short order." Appellant's trial
counsel also stated: "It should be noted that one of the chief reasons for prior counsel
to abandon the case, in seeking a Rule 41 dismissal, was due to the frustration over
finding a witness willing to participate. This was certainly the sentiment left with
[appellant].”

{910} The trial court held a hearing on appellee’'s summary judgment motion on

August 4, 2008, where the following took place. Appellee's counsel reminded the trial

court that appelfant's complaint was a refiled medical malpractice suit against appellee
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and that appellant dismissed the previous complaint for failure to provide the identity of

an expert and an expert report.

{911} Appellant's trial counsel indicated at the hearing that he "made [appellant]
aware of the ramifications for * * * not being able to have an expert witness[.]" (Tr. at 7-
8.) Appellant's trial counsel also stated that he and appellant have "intensified our
efforts over the past several months to find an expert witness," but that these efforts had
proved unsuccessful. Nevertheless, appellant's trial counsel asked that he be allowed

until August 31, 2006; to identify an expert witness and provide an expert witness

report.
{912}

(Tr.at12.)

1913}

The trial court responded:

** * [Ylou know the old saying, justice delayed is justice
denied. And we're not doing justice here to the State,
possibly even your client. | don't know for sure. Legislature
felt it was appropriate, ofr] the Supreme Court, that this
amount of time is what it should be for people to get their
work done, and if not, they're — maybe it's time to lock at the
reasons why * * *.

Next, the following exchange took place:

THE COURT: * * * | might suggest here that if you
requested the Court to dismiss this, the Court might be
inclined to dismiss it without prejudice. At least that gets it
off our docket, gets it done, and if you find somebody in the
next year, | think that's — I'm not going to advise you on what
the rule is, obviously, but if you find somebody in the next
year, you might refile your case, because | don't think that
would count against you. But you might want to look at that.

MR. FINNERTY [appellant's counsel]: Your Honor, would it
be possible for me to take that under advisement while | do
some quick research?
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THE COURT: Yeah. | won't have a decision on this until
probably the end of next week. | suppose in the meantime,
you could file a motion to request the Court to dismiss it
without prejudice and let it go at that.

Ms. Khan, would you object to that?

MS. KHAN [appellee's counsel]: No, Your Honor, we would
not object.

* & *

MS. KHAN: * * * | would alsc add that [appellant] has at no
time requested an extension during the course of this case
for * * * discovery or for an extension to get an expert. If this
Court should decide to delay a decision for some period of
time, giving him a period of time to decide to voluntarily
dismiss, we wouldn't have an objection to that for that
reason.

THE COURT: ** * | can tell you my inclination is to dismiss
it, based on [appellee's] motion * * *. And we may not * * *,
I'm going to just delay any decision on this until the 1% of
September, * * *

* * K

THE COURT: Knowing probably what the Court's going to
do, if you find somebody in the meantime, then you can
bring that person forth and maybe [appellee's counsel's]
going to be willing to withdraw her motion or something at
that point to let you proceed. | don't know.

MS. KHAN: Just so I'm clear, Your Honor, you're going to
delay until September 1%, and then if he - in the event that
he does provide an expert, you would allow them to continue
with that expert, although he's outside of the rule?

THE COURT: That's not your request, is it?

MS. KHAN: No.

THE COURT: Okay. Well, | guess what I'm suggesting is at
that point, the Court's probably going fo — what it said

originally. I'm suggesting to you that it would consider your
requesting the Court to dismiss it without prejudice.
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(Tr. at 13-16.)

{914} On August 31, 2008, appeliant's trial counsel submitted identifications and
qualifications of two expert witnesses, Drs. David Mayer and Beatrice Engstrand. Both
doctors opined that appellant "was misdiagnosed." Thereafter, appellee renewed its
summary judgment motion or, alternatively, asked for a status conference. In making
éuch motion, appellee asserted that appellant's expert witnesses’' reports failed to
identify who at The Ohic State University Medical Centers was allegedly negligent.

{915} On Oct&Ler 2, 2006, the trial court issued a journal entry 'dismissiﬁg
appellant's medical maipractice complaint, pursuant to Civ.R. 41(B)(1), concluding:

* * * The court's November 14, 2005, entry setting trial states
that "[appellant] shall furnish [appellee] with the names of
expert witnesses and a copy of their reports on or before
May 30, 2006." ***

L.C.C.R. 7{E) provides in relevant part:

"Each ftrial aftorney shall exchange with all other trial
attorneys, in advance of the trial, written reports of medical
and expert withesses expected to testify. The parties shall
submit expert reports in accordance with the schedule
established by the court.

"A party may not call an expert witness to testify unless a
written report has been procured from said witness. * * *
The report of an expert must reflect his opinions as to each
issue on which the expert will testify. ***"

At the oral hearing, [appellant's trial] counsel stated that
despite his diligent attempts he had been unable to find an
expert witness to testify in this matter. The court notes that
[appellant's] claims have previously been voluntarily
dismissed pursuant to Civ.R. 41(A)(1)(a). Therefore, at the
conclusion of the hearing, the court invited [appeliant] to file
a Civ.R. 41(A)2) motion on or before September 1, 2006, so
that she would have the opportunity to refile her case.
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On August 31, 2006, [appellant] filed a document that
purports to "identify" expert withesses but does not comply
with L.C.C.R. 7(E). In light of [appellant's] belated attempts
to comply with the court order and in fairness to [appellee],
the court determines that this case is DISMISSED without
prejudice pursuant to Civ.R. 41(B)(1). [Appellee's] motion for
summary judgment is DENIED as moot. * **

{9116} Appellant appeals, raising one assignment of error:

THE TRIAL COURT ABUSED ITS DISCRETION BY
DISMISSING APPELLANT'S COMPLAINT WHERE
APPELLANT COMPLIED WITH THE COURT'S ORDER.

{917} As an initial matter, appellant asks this court to conclude that the trial
court's October 2, 2006 decision is not a final appealable.orderj and, in this regard,
appellant asks us to allow her to refile her medical malpractice suit against appellee.
However, we disagree with appellant's contentions.

{918} R.C. 2505.02(B)(1) provides:

An order is a final order that may be reviewed, affirmed,
modified, or reversed, with or without retrial, when it is one of

the following:

(1) An order that affects a substantial right in an action that
in effect determines the action and prevents a judgment].]

Here, the trial court dismissed appellant's medical malpractice suit, pursuant to Civ.R.
41(B)(1), which provides for involuntary dismissals and states:

(B) Involuntary dismissal: effect thereof

(1) Failure to prosecute. Where the plaintiff fails to

prosecute, or comply with these rules or any court order, the

court upen motion of a defendant or on its own motion may,

after notice to the plaintiffs counsel, dismiss an action or

claim.

{919} Pursuant to Civ.R. 41(B)(3), a dismissal under Civ.R. 41(B)1) "operates

as an adjudication upon the merits unless the court, in its order for dismissal, otherwise
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specifies.” Here, the trial court specified otherwise and dismissed appeliant's medical
malpractice suit without prejudice. Generally, a dismissal without prejudice constitutes
"an adjudication otherwise than on the merits" with no res judicata bar to refiling the suit.
(Emphasis omitted.) Thomas v. Freeman (1997), 79 Ohio St.3d 221, 225, fn. 2:
Brubaker v. Ross, Franklin App. No. 01AP-1431, 2002-Ohio-4396, at 13. In addition,
generally, a dismissal without prejudice is not a final appealable order, so long as a
party may refile or amend a complaint. See Schmieg v. Ohio State Dept. of Human
Serv. (Dec. 19, 2000),-Frankiin App. No. 00AP-561.

{920} - However, under certain cirbumstances, a party may be precluded from
refiing a IaWsuit even t.hough the lawsuit had been previously' dismissed without
prejudice. See Brubaker at 115 (noting that a dismissal without prejudice does not
guarantee that a lawsuit can be refiled). For example, the double dismissal rule
enunciated in Civ.R. 41(A)(1)(b} states that "a notice of dismissal operates as an
adjudication upon the merits of any claim that the plaintiff has once dismissed in any
court.” Thus, when applicable, the double dismissal rule triggers res judicata principies
that preclude any further refiling of a lawsuit regardless of any language in the second
dismissal indicatiﬁg that such a dismissal is without prejudice. See Olynyk v. Scoles,
114 Ohio St.3d 56, 2007-0hio-2878, at 10. The Civ.R. 41(AX1) double dismissal rule
applies only to voluntary dismissals under Civ.R. 41(A)X1)(a), however. Olynyk at 1J31;
Dargart v. Ohio Dept. of Transp., Wood App. No. WD-06-019, 2006-Ohio-6179, at 115.
Here, the trial court's October 2, 2006 dismissal constituted an involuntary dismissai
under Civ.R. 41(B)(1). Thus, the dismissal did not trigger the double dismissal rule and

its res judicata effect on appellant's medical malpractice suit. Ofynyk at 1131; Dargart at
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f115. In this regard, the double dismissal rule has no bearing on whether the trial court's
October 2, 2006 dismissal is a final appealable order. See Schmieg.

{921} We next note that even on a dismissal without prejudice, as here, a party
must still refile the suit "within the applicable statute of limitations, or otherwise * * * in a
manner permitted by the savings statute" described below. See Brubaker at 113, citing
Mihaicin v. Hocking College (Mar. 20, 2000), Athens App. No. 99CA32. Thus, in
determining whether the trial court's October 2, 2006 dismissal is a final appealable
order under the dictates of Schmieg, we examine whether the statute of limitations or
the savings statute precludes appellant from refiling her complaint. =~ = = -

{9122} Appellant-concedes that the "statute of limitations for medical negligence
actions set forth in R.C. 2305.113 suggests that by 2004 the statute of limitations had
already run[.]* However, R.C. 2305.19(A), the savings statute, generally provides a
party a limited period of time to refile a claim that had been dismissed otherwise than
upon the merits, even though the claim would be time-barred under the statute of
limitations. Charles v. Conrad, Franklin App. No. 05AP-410, 2005-Ohio-6106, at mo.
Specifically, the applicable version of R.C. 2305.19{A), as effective from May 31, 2004,
states:

in any action that is commenced or attempted to be
commenced, if in due time a judgment for the plaintiff is
reversed or if the plaintiff fails otherwise than upon the
merits, the plaintiff * * * may commence a new action within
one year after the date of the reversal of the judgment or the
plaintiff's failure otherwise than upon the merits or within the
period of the original applicable statute of limitations,
whichever occurs later. ** *

{923} On June 28, 2004, appellant voluntarily dismissed without prejudice her

previously filed medical malpractice suit and, as appellant recognizes, she utilized the
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savings statute to refile her suit on June 27, 2005, after the statute of limitations had
run. As analyzed below, appellant is unable to utilize the savings statute again to refile
her medical malpractice claim.

{924} "Where R.C. 2305.19 applies, the date for filing [a] new action relates back
to the filing date for the preceding action for limitations purposes.” Frysinger v. Leech
(1987), 32 Ohio St.3d 38, 42. In this regard, the savings statute serves to revive an
action commenced before the statute of limitations has expired. See Mihalcin; see,
also, Worytko v. Feng (July 3, 1997), Cuyahoga App. No. 72049 (recognizing that
"where an action has originally been timely commenced, R.C. 2305.19 provides an
additional * * * time period within which to commence a new action after the date of
reversal or failure otherwise than on the merits").

{925} In Mihalcin, a plaintiff utilized the savings statute to revive an action that
the Court of Claims had dismissed for lack of subject-matter jurisdiction. The plaintiff
refiled the action after the statute of limitations had expired, but within the requisite time
allotted by the savings statute. Ultimately, the plaintiff voluntarily dismissed the refiled
action. Nonetheless, the plaintiff refiled the action a third time, again after the statute of
limitations had expired. The defendant moved for summary judgment against the
plaintiff, and the trial court granted the motion upan concluding that the savings statute
was inapplicable to the plaintiffs third refiling and that, therefore, the statute of
limitations barred the plaintiff's third refiling. The Fourth District Court of Appeals
agreed, concluding that the "third complaint * * * fails to qualify for re-filing under R.C.
2305.19 because it constitutes an attempt to re-file an action that was not commenced

before the expiration of the statute of limitations." (Emphasis omitted.) Mihalcin.
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{126} Here, on June 27, 2005, after the statute of limitations had expired,
appellant utilized the savings statute to refile her medical malpractice suit. Pursuant to
Frysinger, and like Mihalcin, any medical malpractice suit that appellant would refile
would relate back to the preceding June 27, 2005 filing, which occurred after the statute
of limitations expired. Thus, as explained in Mihalcin, appellant would be attempting to
revive a lawsuit that was not commenced before the expiration of the statute of
limitations and, as such, the savings statute would not apply.

{927} We emphasize that our above savings-statute analysis is " 'not premised
upon the nature of the dismissal' " that prompts the refiling. Estate of Carlson'v. Tippett
(1997), 122 Ohio App.3d 489, 492, citing Seawright v. Zabell (Apr. 27, 1989), Cuyahoga
App. No. 55232. Thus, it is irrelevant to the savings statute analysis that the trial court
dismissed the June 27, 2005 refiling as a Civ.R. 41(B) involuntary dismissal. See
Brubaker at 15.

{928} Accordingly, pursuant to Schmieg and based on the above, we conclude
that, even though the trial court's October 2, 2006 dismissal was without prejudice, the
dismissal constitutes a final appealable order because appellant cannot refile her
medical malpractice suit. Having concluded that the trial court's October 2, 2006
dismissal entry is a final appealable order, we next address the merits of appellant's
single assignment of error, in which appellant contends that the trial court abused its
discretion by dismissing her medical malpractice suit pursuant to Civ.R. 41(BX1). We
disagree.

{929} The power to dismiss under Civ.R. 41(B)(1) is within the sound discretion

of the trial court, and we limit our review to determining whether the trial court abused
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that discretion. Pembaur v. Leis (1982), 1 Ohic St.3d 89, 91; Quonset Hut, Inc. v. Ford
Motor Co. (1997), 80 Ohio St.3d 46, 47. An abuse of discretion connotes more than a
mere error of law or judgment; it implies that the trial court's attitude was unreasonable,
arbitrary or unconscionable. Blakemore v. Blakemore (1983), 5 Ohio St.3d 217, 219.
Ultimately, however, judicial discretion must be carefully and cautiously exercised
before a reviewing court will uphold an outright dismissal of a case on purely procedural
grounds. DeHart v. Aetna Life Ins. Co. (1982), 69 Ohio St.2d 189, 192; see, also,
Quonset Hut, Inc. at-48 (noting that " 'disposition of cases on their merits is favored in
the law' "); quoting Jones v. Hartranft (1997), 78 Ohio St.3d 368, 371.

{930} The trial court utiIiz_ed Civ.R. 41(B)(1) to dismiss appellant's medical
malpractice suit for appellant's trial counsel's failure to comply with L.C.C.R. 7(E),
which, as noted above, requires attorneys to provide each other expert witness reports
"in accordance with the schedule estabiished by the court" and also states that the
reports "must reflect [the expert witnesses'] opinions as to each issue on which the
expert will testify." The trial court had required appellant's trial counsel to provide
appellee, by May 30, 2006, the identity of appellant's expert witnesses and reports from
her expert witnesses. Appellant's trial counsel did not produce information on her
expert witnesses until August 31, 20086.

{931} In providing such information, as noted above, appellant's trial counsel
disclosed names of appellant's expert witnesses and reports from the witnesses opining
that appellant "was misdiagnosed.” However, the reports did not disclose opinions on
which, if any, of appellee’s agents misdiagnosed appellant. We may properly infer that

appellant would have utilized the expert witnesses for such an issue, if possible, given
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that appellant's trial counsel acknowledged to the court the crucial role of expert
witnesses in appellant's case, and given that, in a medical malpractice claim, a plaintiff
must show, in pertinent part, that " 'the physician in question negligently departed from'
the requisite standard of care "'in his treatment of [the] plaintiff.’ " Bruni v. Tatsumi
(1976), 46 Ohio St.2d 127, 131, quoting Davis v. Virginian Ry. Co. (1960), 361 U.S.
354, 357. Thus, we conclude that appellant's trial counsel did not comply with L.C.C.R.
7(E) because he submitted expert withesses' reports that failed to disclose "opinions as
to each issue on which the expert will testify[,]" i.e.; an opinion on the crucial issue of
- who misdiagriosed appellant.

{532} Appellant failed to comply with L.C.C.R. 7(E) déspite being put on fiotice
that: (1) appellee had sought summary judgment due to appellant's trial counsel's failure
to produce the identities of appellant's expert withesses and the expert witnesses'
reports; and (2) the trial court stated at the August 4, 2006 hearing its inclinations to
dismiss appellant's medical malpractice suit due to such failures. See, e.g., Asres v.
Dalton, Franklin App. No. 05AP-632, 2006-Ohio-507, at 12-18 (discussing notice
requirements on Civ.R. 41[B] dismissals); Carme/ Financial Corp. v. Leal, Lucas App.
No. L-06-1049, 2006-Ohio-5618, at 1134-38 (same); Schneider v. Academy of Cdurt
Reporting (Mar. 31, 1994), Frankfin App. No. 93APE07-989 (same). Yet, appellant
nevertheless argues on appeal that the trial court need not have dismissed appellant's
medical malpractice suit, but could have merely disallowed testimony from the expert
witnesses.

{133} L.C.CR. 7(F) states that "[t]he sanctions stated in Civil Rule 37(B)(2) may

be assessed for failure to timely comply with" L.C.C.R. 7. "Civ.R. 37(B)2) provides



No. 06AP-1117 15

various sanctions for a failure to comply with discovery. The range includes the
imposition of expenses for costs incurred in obtaining the required discovery to that of
dismissal of the action[.]' Russo v. Goodyear Tire & Rubber Co. (1987), 36 OChio
App.3d 175, 178, citing Civ.R. 37(B){2)(c). It is of no consequence that the trial court
utilized Civ.R. 41(B)(1) with no mention of Civ.R. 37(B)(2) to dismiss appeliant's lawsuit,
given that the dismissal provisions of Civ.R. 37(B) and 41(B)(1) are applied in pari
materia. See Austin v. Miami Valfley Hosp. (1984), 19 Ohio App.3d 231, 232;
Schneider.

{934} To support her argument that a dismissal of her malpractice suit was not
warranted, appellant relies on United Holy Church of America, Inc. v. Kingdom Life
Ministries, 165 Ohio App.3d 782, 2006-Ohio-708. In United Holy Church, the plaintiff
filed an action against the defendant on March 8, 2004. Id. at §l2. On October 29,
2004, the defendant filed a motion to compel the plaintiff to provide discovery
"propounded upon [the plaintiff] on June 9, 2004." Id. at 2. On December 1, 2004, the
trial court ordered the plaintiff to provide outstanding discovery by December 15, 2004,
“'or sanctions including the possibility of dismissal may be imposed.'" Id. On
December 14, 2004, the plaintiff "generally answered the discovery * * * but reserved
the right to produce supplemental information as it became available." Id. at 3. On
March 11, 2005, the defendant filed a motion to dismiss the plaintiff's lawsuit, and the
trial court dismissed the lawsuit with prejudice. Id.

{935} The Eighth District Court of Appeals reversed, concluding:

[The ptlaintiff} attempted to comply with the trial court's order
by responding to discovery by December 15. Although not

complete, [the plaintiff's] discovery responses do not
establish a willfulness or bad faith under the circumstances
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before us. [The plaintiff] * * * represented that it would
provide supplemental responses. Although [the defendant]
may have disagreed, [the plaintiff] believed that it had
complied with the trial court's order. "[Olnce plaintiff's
counsel has responded to the notice given pursuant to
Civ.R. 41(B)1) by complying with the trial court's
outstanding order, the trial court may not thereafter dismiss
the action or claim on the basis of noncompliance with that
order." Sazima v. Chalko (1999), 86 Ohio St.3d 151, 157

L

[The defendant] did not file any subsequent motions to

compel or otherwise contact or advise opposing counsel of

any discovery dispute. There is no further order notifying

[the plaintiff] that the trial court would consider dismissal if it

did not provide supplemental responses. Nonetheless, the

- _trial court dismissed the action with prejudice and there is no

indication that the trial court considered any alternative

sanctions. R '
United Holy Church at Y8-9. Lastly, the appellate court stated: "While we do not
countenance dilatory or evasive discovery responses, the sanction of dismissal with
prejudice in this case was too harsh." Id. at {11,

{936} Here, relying on United Holy Church, appellant argues that the trial court
abused its discretion when it dismissed her lawsuit, even though appellant's trial
counsel eventually provided the above-noted information about appellant's expert
witnesses pursuant to the trial court's order under L.C.C.R. 7{E). However, despite
appellant's contentions, the record evinces the kind of dilatory conduct that United Holy
Church ultimately denounced. See United Holy Church at [11.

{937} Dilatory conduct is that which "[flend[s] to cause delay[.]" Black's Law
Dictionary (7" Ed.1999), 468. Here, the record discloses repeated delays by appellant's

trial counsel and repeated attempts by appellee and the trial court to address and

remedy those delays. Appellant's counsel failed to comply timely with discovery
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requests. Counsel failed to attend muitiple status conferences and a mediation.
Counsel missed the deadline for identifying expert withesses and then failed to provide
substantive reports from those expert witnesses. Given this procedural history, we
cannot conclude that the court should have given counsel yet another extension to
comply with the disclosure requirements of L.C.C.R. 7(E). See Siggers v. Strother,
Franklin App. No. 06AP-559, 2006-Ohio-6372, at 135 (reviewing under Civ.R. 41[B][1] a
trial court's dismissal of a plaintiffs complaint and, in doing so, "considerfing] [the
plaintiff's] entire course of conduct before the trial court").

{938} While appellant's trial counsel may not have been acting in"bad faith, we
note that appellant's trial counsel's actions ﬁonetheless were dilatory and, as United
Holy Church recognizes, a trial court need not countenance dilatory conduct. Id. at f11.
Indeed, a dismissal under Civ.R. 41(B)(1) "appears intended to vindicate the authority of
the court" against a "dilatory party." Gruenspan Co., LPA v. Thompson, Cuyahoga App.
No. 80748, 2003-Chio-3641, at 1[7. Accordingly, here, based on the circumstances
surrounding appellant's trial counsel's deficient compliance with L.C.C.R. 7(E) and,
considering counsel's entire course of conduct before the trial court, we conclude that
the trial court did not abuse its discretion when it dismissed, pursuant to Civ.R. 41(B)(1),
appellant's June 27, 2005 medical malpractice lawsuit.

{939} Lastly, we reiterate that, while the trial court dismissed appellant's medical
malpractice lawsuit without prejudice, statute of limitations and savings statute
considerations preclude appellant from again refiling her medical malpractice lawsuit.
Aithough the trial court may not have intended such a result, "the trial court was without

authority to enlarge the savings statute[.]' See Duncan v. Stephens, Cuyahoga App.
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No. 83238, 2004-Ohio-2402, at §24. Thus, although appellant and the trial court " 'may
have understood the dismissal to be "without prejudice," this understanding does not
constitute an authorization for * * * appellant to proceed in derogation of the statute of
limitations' " or the savings statute. See Duncan at 25, quoting Mihalcin. Thus, in the
final analysis, because the trial court did not abuse its discretion in dismissing, pursuant
to Civ.R. 41(BX1), appellant's medical malpractice lawsuit, the dismissal is not subject
to reversal and the consequences of the dismissal remain, intended or unintended.
{940} As such, based on the above, we overrule appeliant's single assignment
of error, and we affirm the judgment of the Ohio Court of Claims. -
| Judgment affirmed.

DESHLER, J., concurs.
TYACK, J., dissents.

DESHLER, J., retired of the Tenth Appeilate District,
assigned to active duty under authority of Section 6(C),
Article IV, Ohio Constitution.

TYACK, J., dissenting.

{941} | respectfully dissent.

{942} The trial court clearly did not cbntemplate barring appellant, Tara R.
Thompson, from refiling this medical malpractice case when it dismissed the lawsuit.
The ftrial court clearly indicated that "the court determines that this case is DISMISSED
without prejudice pursuant to Civ.R. 41(B)(1)." The case was dismissed because
appellant had difficulty identifying experts to support her case and "in fairmess to

defendant” appellee, the Ohio State University Hospitals ("OSU Hospitals").
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{143} The majority of this appellate panel concludes that despite the intention of
the trial court, the case is concluded and appellant will have no recourse for the medical
problems she is experiencing following her treatment at OSU Hospitals.

{44} The parties agree that R.C. 2305.19, the savings statute, cannot be used
to extend the time for filing a lawsuit more than once. The trial court was apparently
unaware of the problem when it dismissed the lawsuit for the second time. We are' left
to speculate about whether the trial court would have dismissed the lawsuit at all if it
had known the dismissal was final. "Fairness" was explicitly mentioned by the trial‘court
as a consideration with respect to the granting of the dismissal.

{945} Since the dismissal had the effect of being with prejudice, we shouid
evaluate the case as if the trial court dismissed the case with prejudice. Given that
frame of reference, | would sustain the sole assignment of error. Appellant had difficulty
acquiring experts, but did uitimately acquire experts to support her claim of medical
negligence. The appropriate reports were provided, past the initial deadlines, but
approximately three months prior to the trial date. Under the circumstances,
depositions would have been possible and the trial court could have proceeded to trial
as scheduled. | would find that it was an abuse of discretion to dismiss the lawsuit with
prejudice under these circumstances. Therefore, | would sustain the sole assignment of

error,
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Tara R. Thompson,
Plaintiff-Appellant,
No. 06AP-1117
V. : {C.C. No. 2005-07836)
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JUDGMENT ENTRY

| For the reasons stated in the opinion of this court rendered herein on
September 11, 2007, appellant's assignment of error is overruled, and it is the judgment
and order of this court that the judgment of the Ohio Court of Claims is affirmed. Costs

shall be assessed against appellant.

FRENCH and DESHLER, JJ.

By, W’&/é’ iz [ @4//,/1_,.-—--

Judge Judith L. French

DESHLER, J., retired of the Tenth Appeilate
District, assigned to active duty under authority of
Section 6(C), Article IV, Ohio Constitution.
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