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L INTRODUCTION

This case is zlibout the Board of Tax Appeals (1) denying all discovery to the Appellants
Keith and Noel Brown (hereafter, “Browns” or “Taxpayers”); (2) failing to enforce its order to
the Tax Commissioner to respond to the Taxpayers’ discovery requests; (3) denying any hearing
whatsoever to the Taxpayers on their appeal; (4) summarily dismissing the Taxpayers’ appeal
based on cases that are factually distinguishable and incorrectly decided; and (5) compounding
the unauthorized actions of the Tax Commissioner by adding to them a procedure that is
completely devoid of due process and appropriate consideration of the Taxpayers’ rights.

This case is also about the Tax Commissioner (1) being frustrated with a change in
federal fax law that created a planning opportunity for Chio taxpayers; (2) failing for three 'years
running to convince the Ohio General Assembly to change the Ohio tax laws to eliminate this
planning opportunity; (3) then taking matters into his own hands by deciding to ignore the
binding federal tax law that forms the basis for the application of the Ohio tax laws; (4) reversing
completely his theory on why he felt that he could ignore the federal tax laws, by changing well
established and binding federal interpretations of federal tax law to suit his purpose and goal of
eliminating this planning opportunity; (5) creating a fictional addition to taxable income on the
Ohio income tax return to carry out this program; and (6) purporting to create, by an
unauthorized executive-branch-of-government edict, a fundamental change in the Ohio tax laws,
and one that could have been properly made only by the Ohio General Assembly or by a change

in the underlying federal law.



11. STATEMENT OF FACTS

The ESBT at Issue - Factual Background.

During all times relevant to this matter, the Taxpayers were Ohio residents. On May 29,
1986, the Keith A. Brown Revocable Living Trust (the “Trust”) was formed. Over a number of
years, Keith A. Brown transferred to the Trust shares of stock in several S coxporationsl
(collectively, the “Corporations™). Pursuant to 26 U.S.C. §1361(e)(3) and in accordance with the
procedures set forth in Notice 97-12, 1997-1 C.B. 385, on March 11, 1998 the trustee of the
Trust filed with the Internal Revenue Service (“IRS”)‘ an election to qualify the Trust as an
“electing small business trust” (“ESBT”), a special type of trust that was eligible under the
Internal Revenue Code to be a shareholder of an S corporation. On April 10, 1998, the IRS
accepted this election for the Trust to become an ESBT.”

1. The ESBT at Issue — Pre-Assessment Years.

For the tax year ending December 31, 1998, the income from the Corporations
constituted income of the Trust. Accordingly, the Trust paid federal taxes on that income at the
highest marginal tax rate (39.6%) applicable to trusts. Prior to 2002, Ohio did not tax the income
of trusts. Therefore, the Trust did not pay any Ohio tax on its 1998 income.

The Trust followed this same procedure for the tax year ending on December 31, 1999.
The Trust followed the same procedure for the following year (2000) until December 27, 2000

when the Trust's final taxable year concluded.

! An “$ corporation” is a corporation with respect to which an election is made under 26

U.S.C. §1362(a). To be eligible to make the election, the corporation may have as shareholders
only individuals, estates, and/or certain types of trusts. 26 U.S.C §§1361(b)(1) and 1361(c)(2).
The effect of making the election is that the corporation is not required to pay income taxes on its
net income; rather, the net income is allocated to the shareholders and is taxable to the
shareholders.

2 See IRS notice of acceptance, attached hereto as Exhibit 1.



The IRS never challenged the ESBT election filed on behalf of the Trust, during any of
those years or at any time thereafter. The IRS never questioned the manner in which the income
was reported or the amount of federal tax that was paid. The IRS never reduced, refunded or
abated the taxes paid by the Trust. The IRS never challenged the Browns' personal federal
income tax returns for any of these years.

2. The Termination of the Trust.

On December 28, 2000, the Trust was terminated, and the stock in the Corporations was
distributed out of the Trust. A final income tax return was filed with the IRS on behalf of the
Trust reflecting a year end of December 27, 2000,

3. The Assessment.

Ey Notice of Assessment dated March 16, 2005, the Ohio Department of Taxation (the
“DoT”) made an assessment in the amount of $1,092,569.68 against the Browns for the calendar
year 2000. Although the exact same tax reporting procedures were followed by the Trust for the
tax years ending on December 31, 1998 and December 31, 1999, the DoT did not make any
assessment against the Browns for those years. The assessment was computed by adding all of
the Corporations’ income that was taxable to the Trust that year for federal tax purposes to the
Browns' 2000 personal Ohio taxable income. The DoT's position was that the Trust was a
grantor trust and therefore the grantor of the Trust, rather than the Trust itself, was sﬁbject to
Ohio income tax on the income of the Trust.

The DoT affirmed the assessment and the Browns filed a petition for reassessment
pursuant to Ohio Rev. Code § 5747.13. On June 15, 2006, the Tax Commissioner issued a Final

Determination denying the Browns’ petition.

See the Trust’s 2000 US income tax return, attached hereto as Exhibit 2.



4. The Browns' Appeal to the Board of Tax Appeals.

The Browns filed a notice of appeal with the Board of Tax Appeals (the “Board”) on
August 10, 2006. On September 22, 2006, the Browns served discovery requests on counsel for
the DoT. Rather than respond, the DoT moved to stay the Taxpayers’ appeal because a
supposedly similar case (Knust v. Wilkins, 111 Ohio St.3d 331, 2006-Ohio-5791) was then
pending before this Court. The Browns opposed the motion to stay, and renewed their request
for discovery. On November 3, 2006, the Board denied the DoT’s motion to stay and ordered
the DoT to respond to the Browns’ discovery requests.® Specifically, the Board stated, “the Tax
Commissioner is expected to respond to the appellants’ discovery within the dictates of the
discovery rules.”

The Tax Commissioner ignored thé Board’s order that he respond to the discovery. On
December 8, 2006, the Board issued to the Browns’ an order to show cause why their case
should not be dismissed based on this Court's decision in Knust v. Wilkins. On December 14,
2006, counsel for the Browns® and counsel for the DoT conducted a telephone conference with
the Board’s Attorney Examiner in this case to discuss the show cause order and the DoT’s failure
to respond to discovery. The parties and the Board agreed that they would table both issues until
the Board scheduled a subsequent telephone conference to discuss them.

Subsequently, the Board’s Attorney Examiner scheduled a conference call to discuss the
DoT’s failure to respond to discovery. At the appointed time, counsel for the DoT failed to

appear for the conference call and was unavailable when the Attorney Examiner tried to contact

- him. Shortly thereafter, the Attorney Examiner again scheduled a conference call to discuss

' See Denial of the Tax Commissioner’s Request to Hold this Matter in Abeyance, attached

hereto as Exhibit 3.
Id at 3.
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these issues, and notified all parties. At the appointed time, counsel for the DoT again failed to
appear and again was unavailable when the Attorney Examiner tried to contact him. At no time
did counsel for the DoT give any advance notice that he would not appear for the scheduled
conferences.®

On March 19, 2007, without having resolved or even discussed the DoT's failure to
provide discovery during the six months that had passed after the discovery requests were
served, the Board’s Attorney Examiner informed the Taxpayers that the Board required them to
answet the show cause order, The Browns filed a comprehensive response to the Board’s order
to show cause. On August 17, 2006, the Board, without permitting discovery or a hearing,
dismissed the Browns’ appeal, citing this Court’s decision in Knust. As a result, the Browns
filed the instant appeal with this Court pursuant to Ohio Rev. Code § 571 7.04.'

The Browns' first two assignments of error relate to the Board's failure to follow its own
rules by denying the Browns their rights to discovery and a hearing. The Browns' other two

assignments of error are directed to the Board's erroneous reliance on this Court's decision in the

Knust case to dismiss their appeal when: (1) this Court's decisions in the Knust case and its

progeny wrongly condone actions by the Tax Commissioner that were beyond his constitutional
and statutory authority; and (2) the facts in this case are distinguishable in a critically important
respect ﬁom Knust and other ESBT cases decided by this Court. Either of those assignments of
error provides a proper basis on which this Court should reverse the Board's decision and rule

favorably on the Taxpayers' appeal.

6 These facts, and other relevant facts, are confirmed by the Affidavit of Attorney Kismet

R. Wunder, attached hereto as Exhibit 4.
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1I1. ARGUMENT

PROPOSITION OF LAW NO. 1
THE BOARD OF TAX APPEALS IS REQUIRED TO ALLOW A PARTY THE
OPPORTUNITY TO CONDUCT DISCOVERY, PURSUANT TO BOARD OF TAX
APPEALS RULE OF PRACTICE AND PROCEDURE 5717-1-11, PRIOR TO A RULING
ON THE MERITS OF AN APPEAL.

Rule 5717-1-11 of the Board’s Rules of Practice and Procedure permits taxpayers to
conduct discovery and requires an exchange of discoverable information. As evidenced by the
Browns’ September 22, 2007 discovery requests, the Browns attempted to conduct fundamental
discovery. The DoT openly defied not only its discovery obligations under the Board’s Rules but
also the Board’s specific order to the DoT to respond to the Browns' discovery requests. The
DoT repeatedly refused to respond to the Browns’ discovery requests and the Board’s order, and
simply ignored them. The Browns received absolutely no documents or information responsive
to their discovery requests. Had the DoT complied with the Board’s Rules, or complied with the
Board’s order, the Taxpayers, upon receipt of responses to written discovery, would have
proceeded to the deposition phase of discovery. The Taxpayers were denied the opportunity to
take depositions and to otherwise conduct discovery.

Moreover, as a result of the Board’s summary dismissal of the Taxpayers’ appeal,
without enforcing its order to compel the Tax Commissioner to respond to the Taxpayers'
discovery requests, the Taxpayers currently are faced with the prospect of having to demonstrate
why this Court should either distinguish this case from its prior decision in Knust or reverse its
decision in Knust without the Taxpayers having had access to all relevant documents and

information. Moreover, the Board's sua sponte dismissal of the Browns' appeal denied them the



opportunity to have a hearing before the Board and to present evidence that would then be part of
the record in this case.

PROPOSITION OF LAW NO. 2

PURSUANT 1O OHIO REV. CODE §5717.02, THE BOARD OF TAX APPEALS IS
REQUIRED, UPON THE APPLICATION OF ANY INTERESTED PARTY, TO ORDER
THE HEARING OF ADDITIONAL EVIDENCE PRIOR TO A RULING ON THE
MERITS OF AN APPEAL.

By letter dated December §, 2006, the Board ordered the Taxpayers to show cause as to
why the Board should not affirm the assessment being made against them, based upon this
Court's decision in Knust. Subsequently, on March 19, 2007, as set forth in the Statement of
Facts above, without having resolved or even discussed the DoT's failure to provide discovery,
the Board’s Attorney Examiner informed the Taxpayers that the Board required them to answer
the show cause order. This order from the Board condoned the DoT’s failure to respond to
discovery, rewarded the DoT for unabashedly ignoring the litigation process, summarily denied
all discovery to the Taxpayers, prevented the Browns from developing their defenses, and set the
table for the Board’s then inevitable and perfunctory denial of the Taxpayers’ appeal.

Ohio Rev. Code §5717.02 gives Ohio taxpayers the right to appeal final determinations
made by the Tax Commissioner. By virtue of the Browns’ appeal to the Board, they exercised
this right and were entitled to be heard before the Board made its ruling. The record certified by

the Board in this matter does not contain all relevant information, primarily because the Tax
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Commissioner failed to respond to the Browns' discovery requests.” Nevertheless, Ohio Rev.
Code §5717.02, in addition to giving the right to appeal, states:

The board may order the appeal to be heard upon the record and the evidence

certified to it by the commissioner or director, but upon the application of any

interested party the board shall order the hearing of additional evidence, and it

may make such investigation concerning the appeal as it considers proper.

(Emphasis added).

The Browns were an interested party and duly requested a hearing before the
Roard and the opportunity to conduct discovery and to present additional evidence. The
Browns were entitled to a hearing and an opportunity to present evidence. But the Board,
after allowing the DoT to evade all discovery, denied the Browns their right to a hearing.
The Board’s conduct has made a mockery of due process. Despite a mandatory right to a

hearing, and a still outstanding but ignored order to provide discovery, this case has

reached this Court without ever having been heard.

7 The certified record does not contain a complete copy of the Browns' 2000 Ohio Tax

Return. A copy is attached hereto as Exhibit 3.



PROPOSITION OF LAW NO. 3

THE TAX COMMISSIONER HAD NO LEGAL AUTHORITY TO ASSESS AN
INCOME TAX ON THE INCOME EARNED BY AN ELECTING SMALIL BUSINESS
TRUST DURING ITS FINAL TAXABLE YEAR ENDING ON OR BEFORE
DECEMBER 28, 2000, AND THEREFORE NEITHER THE TRUST NOR THE
GRANTOR OF THE TRUST WAS SUBJECT TO OHIO INCOME TAX ON THAT
INCOME.

A, Legal Background.

1. The Taxation of Trusts in Ohio and under Federal Law.

Prior to 2002, and therefore at all times relevant to this case, Ohio did not impose an
income tax on tr‘usts. See Ohio Rev. Code § 5747.02(D). Regardless of whether it was a
complex or simple trust, a funded or unfunded trust, an inter vivos or testamentary trust, a gift
trust, a marital trust, a family trust, a charitable trust, or any other type of trust, Ohio did not tax
trusts.

Federal law was very different. At all times relevant to this case, as a general rule, trusts
were subject to federal income tax. See 26 U.S.C. § 641(a). Under federal law, generally, trusts
pay tax based on graduated tax rates applied to the income earned by the trust. Under federal
law, if a trust had income during 2000 (the year relevant to this case) of, for example, $300,000,
the trust paid tax on the income as follows:

15% on the first $1,500

28% on the next $2,000

31% on the next $2,000

36% on the next $2,000



39.6% on any amount in excess of $7,500°
Applying those rate brackets to $300,000 of income yields a total federal tax of $117,955.

Under federal law, there is one exception to the rule that trusts are separate taxpaying
entities obligated to pay tax on their income. That exception relates to trusts that are classified as
"grantor trusts." Because of how they are structured- (usvally with a meaningful measure of
control retained by the grantor), grantor trusts are generally not taxable as trusts. Rather, the net
income or loss of such trusts flows through the trust to the individual grantor. See 26 U.S.C. §
671, et seq. Under federal law, if a grantor trust has income of, for example, $300,000, the trust
does not pay tax on that income. Rather, the $300,000 is income that is includible on the
grantor’s personal federal income tax return and in 2000 would have been subject to a federal
income tax of at least $91,468.9

That difference under federal tax law between grantor trusts and all other types of trusts
is also significant for Ohio income tax purposes. Income that flows through to the grantor
becomes part of the grantor's "adjusted gross income" ("AGI") for federal tax purposes. Ohio’s
income tax system for individuals uses federal AGI as the starting point for computing "Ohio
adjusted gross income." See Ohio Rev. Code §5747.01{A). So, income passing through a

grantor trust to the individual was also subject to Ohio income tax.

8 See 26 U.S.C. §1(e). It is important to note that the tax rates applicable to trusts rise

much faster than do the rates for individuals. For example, married taxpayers filing jointly in
2000 paid tax at the highest rate (39.6%) only on income in excess of $288,350, and their federal
tax liability on taxable income of $300,000 would have been $91,468 (or $26,487 less than a
trust would have paid). So, obviously, income earned by a trust is taxed more heavily than is
income earned by individuals. See 26 U.S.C. §1(a).

? See footnote 8.

10



2. The Authorization for and Establishment of ESBT's.

An ESBTisa typé of trust created by a 1996 federal tax act. 26 U.S.C. §641(c). Prior to
that enactment, trusts that were eligible to be S corporation sharcholders were a very limited
group. An S corporation was generally considered by tax practitioners and lawyers to be an
entity of choice for new business ventures. The restriction against many types of trusts being
shareholders of S corporations was, however, a drawback in using this type of entity.

The federal tax act that was passed in 1996 added an ESBT as a type of trust that would
be permitted to be a shareholder in an S corporation (See 26 U.S.C. §1361(c)(2XAXVv)). Asa
result, ESBTs became popular starting in 1997. The requirements that must be met for a trust to
qualify as an ESBT are set forth in 26 U.S.C. § 1361(e)'°. They are very liberal. Those
requirements do not prohibit a grantor trust from electing to become, or converting to, aﬁ ESBT.

When the federal law that created ESBTs was enacted, it specified that the ESBT was a.
separate taxpaying entity. In fact, this federal law created a special tax rate for ESBTs. See 26

U.S.C. § 641(c)(2)(A). Instead of an ESBT paying federal income tax at the graduated rates

10 Pursuant to Internal Revenue Code Section 1361(e), (26 U.S.C. §1361(e)), the term
"electing small business trust" means any trust if: '

) such trust does not have as a beneficiary any person other than (I) an
individual, (II) an estate, or (III) certain types of organizations that are
eligible to be recipients under Code Section 170 of deductible charitable
contribution.

(i1) no interest in such trust was acquired by purchase; and

(iii)  an election under this subsection applies to such trust.

The term "electing smal! business trust” shall not include:
1) any qualified subchapter S trust;
(11) any trust exempt from tax under this subtitle, and

(i)  any charitable remainder annuity trust or charitable remainder unitrust (as
defined in Section 664(d)).

11



applicable to other trusts, ESBTs were required to pay federal income tax at the highest rate
applicable to trusts, on all of their income. In other words, ESBTs were not given the benefit of
graduated tax rates; rather, they paid tax at the highest rate on all income from the first dollar to
the last. In the year 2000 (the year at issue in this case) this rate was 39.6%. See 26 U.S.C. §§
641(c) and 1(e). As stated above, a non-ESBT trust with taxable income of $300,000 in the year
2000 had to pay federal tax of $117,955. If that trust had made an ESBT election, its tax liability
on $300,000 of income would have been $118,800 because of the loss of graduated rates.

Because ESBTs were separate taxpaying entities, the tax on the income of ESBTs was
paid by the trusts (at the highest rate), not by the individuals who created the ESBTs.
Accordingly, the income from an ESBT was not reportable on an individual’s personal federal
income tax return. Because the income from the ESBT was not reportable on a personal federal
income tax return, it was not a part of the individual’s AGI. Because the income from the ESBT
was not part of any individual’s AGI, it was not reportable on any individual Ohio income tax
return, In other words, an ESBT was the type of trust that, during all times relevant to this case,
Ohio did not tax.

3. Taxation of Individuals under Ohio Law,

Under Ohio law, a tax is imposed on an individual's "Ohio adjusted gross income." Ohio
Rev. Code §5747.02. Under Ohio Rev. Code §5747.01(A), "Ohio adjusted gross income" means
"federal adjusted gross income, as defined and used in the Internal Revenue Code,” with a
limited number of specific adjustments, none of which is relevant to this case. Accordingly, the
key substantive issue in this case is whether income earned by the Browns' ESBT between
January 1, 2000 and December 27, 2000, when the trust's final taxable year ended, was properly

excluded from the Browns' AGI on their federal income tax return.

12



What is includible in AGI is based exclusively on federal tax law. There is an Internal
Revenue Code section the sole purpose of which is to define "adjusted gross income.” See 26
U.S.C. § 62. The Ohio personal income tax system starts with, and is completely dependent
upon, federal AGL. Ohio, of course, is powerless to change or alter the definition of AGI in the
Internal Revenue Code. While the Ohio General Assembly could, by passing new legislation,
change the basis on which taxable income will be computed for Ohio income tax purposes, the
Supremacy Clause in the U.S. Constitution prevents the General Assembly from changing the
definition of AGI in the Internal Revenue Code or changing the federal interpretation of AGL
See U.S. Const. Art. V1.

B. The Tax Commissioner’s Unauthorized Creation of Law.

1. The Tax Commissioner’s Dilemma,

During all years relevant to this case, Ohio law did not impose any income tax on trusts.
In 1996, a change in federal tax law created a new type of trust, the ESBT, and it was a separate
taxpaying entity. A grantor trust was eligible to become an ESBT under federal law. The IRS
approved elections of ESBT status by grantor trusts, accepted the income taxes paid by those
trusts, did not contend that the income belonged on any personal tax returns, and did not disturb
any of these actions by grantor trusts turned ESBTs during 1997, 1998, 1999, and 2000. The
Tax Commissioner obviously appreciated that Ohio was not capturing any income tax on the
income earned by the ESBTs. As a result, the Tax Commissioner set out on a course of action to
capture what he perceived as a lost opportunity to collect more income tax.

2. The Initial Lack of Formal Pronouncements.
In order to appreciate the context in which the Tax Commissioner’s unauthorized

legislative action took place, the background, the mounting frustrations, and the inconsistencies
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must be described. The ESBT planning technique was in use by Ohio taxpayers in 1997. The
Tax Commissioner made no public pronouncements about it in 1997, and he took no action
against and made no assessments against the taxpayers who were taking advantage of it. The
ESBT planning technique was in full swing and gaining in popularity in 1998. Again, the Tax
Commissioner made no public pronouncements about it in 1998, and he took no action against
and made no assessments against the taxpayers who were taking advantage of it during that year.
The ESBT planning technique grew in popularity each year. In 1999, the Tax Commissioner
again made no public pronouncements about it made no assessments against taxpayers who were
taking advantage of it.
3. Lobbying for Legislative Help.

The lack of a public pronouncement by the Tax Commissioner is significant. The lack of
an information release from the Tax Commissioner pronouncing that income from ESBTs was
subject to Ohio income tax is more significant. While the Tax Commissioner was publicly silent
and not taking action to assess taxes against any taxpayers using this technique, legislation was
introduced in Chio to impose income tax on income from ESBTs. Obviously, there would have
been no need for legislation to do this if the Tax Commissioner had the power to pronounce that
ESBT income was subject to Ohio income tax.

On July 13, 1998, H.B. 802 was introduced in the Ohio House by State Representative
Jerse and others.!’ The analysis that accompanied that bill is very instructive. Under the heading

"Current Ohio tax treatment,” the analysis states as follows:

Currently, trusts are not subject to the state's personal
income tax; only individuals and estates are taxed. Since,
under federal law, the federal adjusted gross income of a
beneficiary of an electing small business trust does not

i See copy of proposed H.B 802, attached hereto as Exhibit 6.
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include income from an S corporation that is passed

through (or accumulated by) the trust, the beneficiaries do

not have to pay Ohio income taxes on that income.
There was a clear recognition by Ohio lawmakers that federal law had created a situation in
which certain income was not subject to Ohio income tax and that there was nothing Ohio could
do about it except change its law.

The analysis accompanying this bill goes on to describe the nature of the change to Ohio
law being proposed in the bill. Under the heading "Proposed Ohio tax treatment,” the proposed
change is described, in relevant part, as follows:

The bill generally would treat electing small business

trusts in the same way they are treated under federal law -

- i.e., the portion of the trusts that consist of S corporation

stock would be taxed as entities, and the beneficiaries

would continue to avoid taxes on S corporation income

passed through (or accumulated by) such a trust. All

income received by a trust from an S corporation would

be taxed at the highest marginal rate, as under federal law,

and the trusts could claim all of the business credits that -

any S corporation shareholder may claim.
What is crystal clear from the foregoing is that, according to the Ohio legisiators who proposed
H.B. 802: (1) unless Ohio law were amended, beneficiaries of an ESBT, including the Browns,

would not be subject to Ohio income tax on income earned by an ESBT; (2) to reach the ESBT

income, the bill proposed to mimic 26 U.S.C. § 641(a) by subjecting the ESBT (not the

individual taxpayer) to tax at the highest marginal rate; and (3) there was absolutely no

distinction made, under the statement of existing law or the proposed new law, between grantor
trusts and other forms of trusts that elect to be ESBTs.

The Browns believe that the Tax Commissioner and/or his staff were involved in the
drafting of H.B. 802. Even if they were not, they would not have sat idly by and allowed the

General Assembly to consider a change in the law that was not necessary. The Tax
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Commissioner's behavior, or more precisely his lack of action, evidences beyond any reasonable
doubt his recognition that Ohio could not tax ESBT income unless its tax laws were changed.
The Tax Commissioner obviously was waiting for the General Assembly to address the situation.

On February 2, 1999, H.B. 139 was introduced in the Ohio House, once again by
Representative Edward Jerse and others.'” Substantively, H.B. 139 was not materially different
than H.B. 802, and H.B. 139 was accompanied by an analysis containing the same statements of
existing Ohio law and summary of the proposed new law as was H.B. 802. Obviously, therefore,
in the six months between the introduction of the two bills, there had been no change in the
sponsors' understanding of the issues and their belief that ESBT income was immune from Chio
income tax. These legislative attempts to change the Ohio law did not and could not have taken
place without the knowledge of the Tax Commissioner. The Browns have been denied ali
discovery, preventing them from gathering favorable evidence relating to these issues.

4. The 2000 Information Release.

Since the enactment of the 1996 federal tax act that gave rise to ESBTSs, and throughout
1997, 1998, and 1999, there had been no change to Ohio law that would subject ESBT income to
Ohio income taxes. Hundreds of taxpayers were lawfully availing themselves of the ESBT
planning technique. Two bills had been introduced in the Ohio General Assembly to change
Ohio tax law, but those bills were not enacted, As of December 31, 1999, the ESBT technique
had been in use for three tax years and the Ohio General Assembly had not changed the law as
the Tax Commissioner wished.

Faced wit}_l this situation, the Tax Commissioner issued an "Information Release" dated

January 19, 2000, in which he did not simply interpret, or give guidance about, existing Chio

12 See copy of proposed H.B 139, attached hereto as Exhibit 7.
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3 Rather, he attempted to enact by edict a significant change to Ohio law. In the

law.
Information Release, the Commissioner stated that, effective for taxable years beginning in
2000, "the Income Tax Audit Division will require certain individuals and estates to include in
their federal adjusted gross income . . . and Ohio taxable income” all S corporation income that
flows through to an ESBT.

The Tax Commissioner’s pronouncement is remarkable in at least two fundamental
respects. First, he pronounced that income from an ESBT must be included in an individual
taxpayer’s federal AGI. Federal AGI is defined by federal law, See 26 U.S.C. §62(a). The IRS
did not require ESBT income to be included in an individual taxpayer’s federal AGI. Neither the
Tax Commissioner nor anyone else in Ohio has the power or authority to dictate what must be
included in federal AGI. Second, Ohio AGI is based on federal AGI. Ohio AGI is established‘
by statute in Ohio. Ohio Rev. Code §5747.01(A). The Tax Commissioner has no authority to
change the law; i.e., to change the definition of Ohio AGI

The Tax Commissioner had absolutely no legal authority to expand the scope of "Ohio
adjusted gross income" which is defined in Ohio Revised Code Section 5747.01(A). That
usurpation of legislative constitutional authority is even more galling when one reads in the
"Discussion” that was part of the January 2000 Information Release that the source of authority
for the Tax Commissioner's proclamation was a collection of obscure commentaries in
secondary sources {for example, an article in The Journal of Taxation and a letter written by the
AICPA to the IRS Chief Counsel).

The Tax Commissioner had to acknowledge that "various tax practitioners have differiﬁg

interpretations of how the ESBT provisions interplay with the grantor trust provisions of the

13 See Ohio Department of Taxation Information Release, dated January 19, 2000, attached

hereto as Exhibit 8
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Internal Revenue Code," so "in light of the fact that neither the U.S. Treasury Department nor
the Internal Revenue Service has issued any guidance in this area, and barring any change in the
federal tax law or issuance of new U.S. Treasury regulations to the contrary, the [Ohio] Income
Tax Audit Division's position is that a grantor frust cannot make the ESBT election.""
(Emphasis added). In other words, the Tax Commissioner guessed at what the federal rules
might be when and if future guidance were issued at the federal level. He guessed that grantor
trusts would not be eligible to clect ESBT status. The federal government, however, never
declared that grantor trusts were not ¢ligible to elect ESBT status. Quite to the contrary, it is
now clear under federal law that grantor trusts always were and continue to be eligible to be
ESBTs. The Tax Commissioner, therefore, guessed wrong., The Tax Commissioner's "position”
was wrong. The Tax Commissioner is no longer arguing that grantor trusts are ineligible to
make the ESBT election. Therefore, the fundamental theory on which the Tax Commissioner’s
Information Release was based was incorrect as a matter of law.
5. The New Federal Regulations — December 28, 2000.

On December 28, 2000, the U.S. Treasury issued federal Regulations that changed the
tax treatment of income from ESBTs that were grantor trusts.”> The change was prospective
only, effective for taxable years ending on and after December 29, 2000. The Browns' ESBT
was terminated on December 28, 2000, prior to the effective date of these new federal
Regulations.'® The Trust's final tax return was prepared based upon its taxable year ending on

December 27, 2000, again before the effective date of these new Regulations. For these reasons,

the Trust was irrefutably not affected by the new federal Regulations. All tax years of the Trust

14 See Exhibit 8.
k5 See Treas. Reg. §1.641(c)-1, attached hereto as Exhibit 9.
16 See Exhibit 5.
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are governed by the law as it existed before the new federal Regulations became effective on
December 29, 2000.

The new federal Regulations provide, in relevant part, that the ESBT income of a grantor
trust will no longer be taxable at the #rust level, but will instead flow through to the granfor's tax
return. There was no prohibition against grantor trusts making the election to be an ESBT.
Those trusts are still significant because they‘are eligible to be shareholders in S corporations.
These new federal regulations, however, effectively ended the opportunity for Ohio taxpayers to
use the ESBT planning technique for taxable years ending on and afier December 29, 2000,

C. The Inconsistencies of the Tax Commissioner.

1, Line 30 of the 2000 Ohio Income Tax Return.

In the January 19, 2000 Information Release, as well as in making his arguments in the
Knust case and others, the Tax Commissioner has adopted the position that, for ESBTs that are
grantor trusts. As a result, it was never proper for an Ohio grantor to exclude ESBT income from
his or her federal or Ohio AGI. According to the Tax Commissioner, it was not proper for the
grantor of an ESBT to exclude ESBT income from AGI in 1997, 1998, 1999, or 2000. The Tax
Commissioner claims that the grantor trust rules override the ESBT rules, and they have since
1996 when the ESBT rules were first enacted. In other words, according to the Tax
Commissioner's current "position," despite the fact that a grantor trust has always been eligible to
be an ESBT, a grantor trust which elected to be an ESBT never should have followed the ESBT
rules (i.e., pay tax at the highest trust tax rate), but instead should have followed the grantor trust
rules, which would have caused all income to flow through to the grantor's personal income tax

return.
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If the Commissioner really believed that to be a technically sound and correct
interpretation of federal tax law, as it existed prior to the effective date of the new federal
regulations, then he would have informed Representative Jerse and the other sponsors of the tax
bills that there was no need to change Ohio law. But, of course, the Commissioner did not do
that. Also, if the Commissioner believed in the soundness of his "position," then he would not
have added Line 30 to the Chio income tax return form (Form IT 1040) for the year 2000."7 Line
1 of the tax return is where the taxpayer lists his or her federal AGL'® Lines 28 through 32 are
where various "additions” to adjusted gross income are to be set forth.'” All of those "additions"
but one is statutorily mandated under Ohio Rev. Code §5747.01(A).>" The sole exception, the
exception for which there is no statutory basis or authority, is Line 30: "Add income from an
elécting small business trust." This line was added by the Tax Commissioner in furtherance of
his unilateral attempt to change Ohio law, so that Ohio could tax income that was not includible
in a grantor's income under federal law.

If the Tax Commissioner had been correct that it was never proper for a grantor trust to
pay taxes as an ESBT and if it was never proper for the grantor to exclude ESBT income from
his federal adjusted gross income, and if, therefore, ESBT income should already have been
included in all grantors' federal AGI, why was Line 30 necessary? It should not have been. But;
it was added to the 2000 tax form because the Commissioner knew that no other state was
applying the ESBT rules in the manner he levied upon Ohio taxpayers under the January 19,
2000 Information Release. Consequently, he manipulated the tax form as part of his plan to

change Ohio law by an administrative edict.

17 See 2000 Ohio Tax Form IT-1040, attached hereto as Exhibit 10.
1¥ Id

19 1d.

20 See Ohio Rev. Code § 5747.01.
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2. The Commissioner’s Arguments in Knust and its Progeny.

During all of 1997, 1998, and 1999, the Tax Commissioner was either doing nothing
about the ESBT planning technique or trying to help legislators pass bills to amend Ohio law so
that ESBT income could be taxed. tlowever, it is undisputed that the Tax Commissioner took no
action whatsoever to collect tax on ESBT income for the years 1997, 1998, and 1999,

In 2006, when the Commissioner argued Knust and other cases, he claimed, and thereby
misinformed this Court, that it has always been true that ESBT income was subject to Ohio
income tax, and that the Regulations issued at the end of 2000 merely confirmed the law that was
in effect since 1997. That is wrong as a matter of law. If it were correct, why did the
Commissioner sit by and not assess any Ohio taxpayers who used the ESBT planning technique
in 1997, 1998, and 1999? The reagon is clear. The ESBT planning technique was perfectly
legitimate. There was nothing the Tax Commissioner could do‘ about it. The only way the ESBT
income could be reached was by changing state (Ohio) law or federal law. The Commissioner
failed to bring about a lawful change in Ohio law. There ultimately was a change in federal law.
That federal change closed the window of planning opportunity for ESBTs, but prospectively
only, and not prior to the end of the Trust's final taxable year on December 27, 2000.

The Tax Commissioner strains hard in an effort to make a statutory construction
argument fit the result he seeks. But, if such a construction were reasonable and credible, why
did the Tax Commissioner himself not cite the same statutory construction as the rationale
supporting the January 19, 2000 Information Release? Remember, the Commissioner based his
“position” on the claim that grantor trusts were ineligible to be ESBTs, not that the grantor trust

rules override the ESBT rules or on any other authority.
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When challenged to explain why the IRS accepted all the tax returns filed between 1997
and 1999 by grantor trusts that were ESBTs, the Tax Commissioner's reply is that the IRS had no
revenue-raising incentive to decline the opportunity to collect taxes computed at the highest
marginal rate. That incredibly cynical position is grounded on the unsupported belief that the
IRS would sit idly by and allow taxpayers to misapply the ESBT rules because the taxpayers'
error was a good moneymaker for the U.S, Treasury. If the IRS really were that jaded and
avaricious, why would the IRS have stopped enjoying the ill-gotten gains by issuing the new
Regulations at the end of 2000, informing ESBT grantor trusts that they no longer had to pay
taxes at the highest rate on their S corporation income?

The new federal Regulations were accompanied by a section entitled "Summary of

Comments and Explanation of Revisions."”!

Nothing in that summary even hints that the
Regulations were intended to correct past mistakes being made by taxpayers. The consistent
theme in the summary is that the ESBT rules were new, a lot of the territory had been uncharted
between 1997 and 2000, a number of commentators had made suggestions about how the

Treasury should deal with a number of nuances, and so these Regulations are being adopted to

establish rules and give guidance.

2! See Exhibit 9 at page 5.
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PROPOSITION OF LAW NO. 4

AN ELECTING SMALL BUSINESS TRUST WHOSE FINAL TAXABLE YEAR ENDED
ON DECEMBER 27, 2000 WAS NOT AFFECTED BY TREAS. REG. § 1.641(C)-1, AND
THEREFORE THIS COURT'S DECISION IN KNUST V. WILKINS DOES NOT APPLY
TO MAKE SUCH TRUST'S INCOME FOR 2000 SUBJECT TO OHIO INCOME TAX.

In both Knust and Vestfall v. Wilkins, (Mar. 2, 2007), BTA No. 2006-T-1054, unreported,
the Board had to consider conflicting provisions of the Internal Revenue Code. In those cases,
the taxpayers argued that the ESBT rules (26 U.S.C. §641 (c)) prevailed over conflicting grantor
trust rules (26 U.S.C. §671, et seq.}, and the DoT argued to the contrary. Neither side had a
clearly superior argument because, in fact, the two statutory schemes are in irreconcilable
conflict. Under these circumstances, the Board should have applied the long-standing rule of
construction in federal tax cases, which says that any ambigyity in a tax statute should be
resolved in the taxpayer’s favor.”? But the Board failed to do that. Instead, in those cases, the
Board ruled in favor of the DoT, citing in both instances that the taxpayers had failed to
demonstrate that their tax year terminated prior to December 29, 2000, the effective date of new
Treasury Regulations promulgated under Section 641 of the Internal Revenue Code (See Treas.
Reg. § 1.641(c)-1(k)). The Board relied on this fact as a crucial lynchpin to support its decision
that the ESBT income was taxable to the individual.

In this case, the Browns terminated their ESBT on December 28, 2000 and filed a final
federal income tax return for the Trust for its taxable year ending December 27, 20002 This

fact places the Browns in a different light, as the new Regulations unquestionably do not apply to

2 See, e.g. Gould v. Gould, 245 U.S. 151, 153 (1917).

3 See email from Keith Brown dated December 28, 2000, canceled stock certificates, and
the 2000 IRS Form 1041 for the Keith A. Brown ESBT Trust, attached hereto as Exhibits 11, 12,
and 2 respectively.
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the Trust's 2000 tax return. Because the Board had never considered an ESBT case in which a
taxpayer was not subject to the new Regulations, the Browns should have been afforded the
opportunity to present their case at a full hearing. They were not.

This factual distinction is important because, prior to the new 2000 federal Regulations,
the IRS permitted grantor trusts that elected ESBT status to follow the ESBT rules. Prior to
December 29, 2000, the IRS permitted all ESBTs, including grantor trust turned ESBTs, to
teport trust income on a federal trust tax return and pay tax at the highest rate applicable to trusts.
That is what this Court failed to realize in the Knust case and its progeny, and it was a critical
error. This Court thought that it had to choose between two hyper-technical statutory
construction theories, to determine which one was the correct interpretation of the Internal
Revenue Code.

The fact is that under federal tax law, between January 1, 1997 and December 28, 2000,
cither practice was proper—a trust could apply either the ESBT rules or the grantor trust rules,
and it was in compliance with federal law. And, therefore, if a trust followed the ESBT rules and
no income flowed through to the grantor's personal tax return, such a practice was acceptable and
proper for all tax years ending before December 29, 2000. For that reason, Knust was wrongly
decided. It rewards the Tax Commissioner for having attempted to unlawfully amend Ohio law
by edict. It must be reversed or distinguished from the Browns’ case.

In fact, under federal law, it was proper for grantor {rusts that were ESBTs to follow the
ESBT rules, rather than the grantor trust rules, with respect to taxable years ending on or before
December 28, 2000. For tax years ending on and after December 29, 2000, a grantor trust would

have to follow the rules set forth in the new Regulations and apply the grantor trust rules instead.
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But, the Browns' ESBT trust was permitted to follow the ESBT rules because its tax year ended

December 27, 2000.

These critical facts distinguish this case from Knust and Vestfall because there is
absolutely no basis for claiming that the Browns' ESBT had to follow the rules set forth in the
new Regulations in completing its final income tax return. Therefore, the Board's denial of the
Browns' appeal was reversible error.

IV. CONCLUSION.

In deciding whether the Board improperly dismissed the Browns' appeal, this Court
should discern three things from this brief. First, the Board failed to follow its own rules by
denying the Browns their rights to conduct discovery, submit additional evidence, and receive a
hearing. Accordingly, the Board was not in a position at the time it ruled on the show cause
order to properly evaluate this matter. Second, this Court decided the Knust case incorrectly
because, as was stated above, it failed to recognize and stop the Tax Commissioner's attempt to
exceed his authority by unilaterally changing Ohio law regarding the tax treatment of ESBTs.
Third, this Court has not considered a case in which the taxpayer clearly terminated an ESBT
before December 29, 2000 and filed a tax return for a tax year ending before December 29, 2000,
as the Browns did, and that is a critically important fact that distinguishes this case from Knust
and its progeny.

For all of the foregoing reasons, the Browns respectfully request that this Court: (1) find
the Board improperly denied the Browns their right to discovery and a hearing before the Board;
and (2) find the Tax Commissioner exceeded his authority by imposing a tax on ESBT income

and/or (3) find that this Court’s prior decision in Knust does not apply to the Browns’ 2000 Ohio
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income tax. As a result, the Board’s decision should be reversed and judgment entered in the

Browns’ favor

Respectfully submitted,
Cavitch, Familo, Durkin & Frutkip, Cop. L.P.A.

By: -
Michael C. Cohan (0013542) j

Stephen E. Pigott (0013529)
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1717 East Ninth Street, 14th Floor
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Notice of Appeal of Appellants Keith A. Brown and Noel P. Brown

Appellants Keith A. Brown and Noel P. Brown, hereby give notice of their appeal
as of right, pursuant to R.C. §5717.04, to the Supreme Court of Ohio, from a Decision
and Order of the Board of Tax Appeals, journalized in Case No. 2006-R-1041 on August
17, 2007. A true and accurate copy of the Decision and Order of the Board being
appealed is attached hereto and incorporated herein by reference.

The Appellants complain of the following errors in the Decision and Order of the
Board of Tax Appeals:

1. The Board of Tax Appeals erred by failing to compel the Tax Commissioner
(Appellee) to respond to Appellants’ discovery requests, and/or to enforce its
Order to Compel, thus depriving the Taxpayers (Appellants) of any
discovery whatsoever in the case.

2. The Board of Tax Appeals erred by denying Taxpayers (Appellants) the right
to a hearing before the Board,

3. The Board .of Tax Appeals erred by affirming a final determination by the Tax
Commissioner that was based upon taxing the grantor on the income earned
by an ESBT whose tax year ended on December 28, 2000 because the action
taken by the Tax Commissioner was beyond his constitutional and statutory
author;ty and it was taken because of the Ta>; Commissioner’s repeated
inability to convince the Ohio General Assembly to change the law.

4. The Board of Tax Appeal erred by relying on this Court's decision in Knust v.

Wilkins to affirm the Tax Commissioner’s final determination against
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Appellants when important material facts of Appellants’ case are

distinguishable from the facts in the Knust case, and the Knust decision is not

controlling.

Respectfully submitted,

CAVITCH, FAMILO, DURKIN & FRUTKIN

By:

Michael C. Cohan (0013542)
Stephen E. Pigott (0013529)
Kismet R. Wunder (0072626)
1717 East Ninth Street, 14th Floor
Cleveland, Ohio 44114
Telephone: (216) 621-7860

. Fax: (216) 621-3415
Email: mcohan@cfdf.com
spigott@cfdf.com
kwunder@cfdf.com

Attorneys for Appellants Keith A, Brown and Noel P,

Brown {deceased)
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CERTIFICATE OF SERVICE

On the 14t day of September, 2007, one copy of the foregoing Appellants Keith
A. Brown's and Noel P. Brown’s Notice of Appeal was served via certified mail upon

the following counsel of record:

Marc Dann, Esq.

Attorney General of Ohio
Barton A. Hubbard, Esq.
Assistant Attorney General

30 East Broad Street, 16t Floor
Columbus, OH 43215

Attorneys for Appellee

Kismet R. Wunder (0072626)

“One of the Attorneys for Appellants Keith A.
Brown and Noel P. Brown.
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RSN,

I hereby certify the foregoing to be a
true and complete copy of the action
taken by the Board of Tax Appeals of
the State of Ohio and entered upon its
journal this day, with respect to the
captioned matter.

Sﬁy Van :é eter, Boarg Secretary E
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18 S.Ct. 53
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2450.5. 151,38 5.Ct. 53, 62 L.Ed, 211, LUSTCP 13,3 AF TR, 2958

(Cite as: 245 U.S. 151, 38 8.Ct. 53)

FPGOULD v. GOULD

U.5. 1917
Supreme Court of the United States
GOULD
v.
GOULD,
No. 41.

Submitted Nov. 8, 1917,
Decided Nov. 19, 1917,

In Error to the Supreme Court of the State of New
York.

Action by Katherine C. Gould against Howard
Gould. To review an adverse judgment (168 App,
Div. 900,152 N. Y. Supp. 1114}, affirming an order
of the trial court, defendant brings error. Affirmed.
West Headnotes

Internal Revenue 220 €3120

220 Internal Revenue

220V Income Taxes

220V(D) Incomes Taxable in General
220k3120 k. Alimony and Family

Allowances. Most Cited Cases

{Formerly 220k306)
Alimony paid to a divorced wife is not incomes,
taxable under Act Oct. 3, 1913, § 2a, subd. I, and
section 2b, 38 Stat. 166.

Internal Revenue 220 €-23288.1

220 Intemal Revenue
220V Income Taxes
220V(D) Deductions
220V(D1 In General
2203288 Alimeny or Secparate
Maintenance Payments
220k3288.1 k. In General. Most
Cited Cases
(Formerly 220k519)
The net income of a divorced husband, subject to
taxation uwnder Act QOct, 3, 1913, 38 Siat. 114, is not
decreased by the payment of alimony under the order
of the court.

Statutes 361 €245

361 Statutes
361VI Construction and Operation
361 VI(B) Particular Classes of Statutes

361k245 k. Revenue Laws. Most Cited
Cases
Statutes levying taxes are not ecxtended by
implication beyond clear import of language used,
and in case of doubt are construed most strongly
against government.

*%53%152 Mr. Martin W. Littleton, of New York
City, for plaintiff in error.

Mr., John L. Mc¢Nab, of San Francisco, Cal., for
defendant in error.

Mr. Justice McREYNOQLDS delivered the opinion of
the Court.

A decree of the Supreme Court for New York county
entered in 1909 forever separated the parties (o this
proceeding, then and now citizens of the United
States, from bed and board; and further ordered that
plaintiff in error pay to Katherine C. Gould during
her life the sum of $3,000 every month for her
support and maintenance. The guestion presented is
whether such monthly payments during the years
1913 and 1914 constituted parts of Mrs. Gould's
income within the intendment of the act of Congress
approved October 3, 1913 (38 Stat. 114, 166, c. 16),
and were subject as such to the tax prescribed therein.
The court below answered in the negative; and we
think it reached the proper conclusion.

Pertinent portions of the act follow:

‘Section II, A, Subdivision 1. That there shall be
levied, assessed, collected and paid annually upon the
entire net income arising or accruing from all sources
in the preceding calendar year to every citizen of the
United States, whether residing at home or abroad,
and to every person residing in the United States,
though not a citizen thereof, a tax of 1 per centum per
annum upon such income, except as hereinafter
provided. ¥ * *

‘B. That, subject only to such exemptions and
deductions as are hereinafter allowed, the net income
of a taxable person shall include gains, profits, and
income derived from salaries, wages, or
compensation for personal service of whatever kind
and in whatever form paid, or from professions,
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vocations, business, trade, commerce, *153 or sales,
or dealings in property, whether real or personal,
growing out of the ownership or use of or interest in
real or personal property, also from interest, rent,
dividends, securities, or the transaction of any lawful
business carried on for gain or profit, or gains or
profits and income derived from any source
whatever, including the income from bui not the
value of property acquired by gift, bequest, devise, or
descent. * * ¥

In the interpretation of statutes levying taxes it is the

established mle not to extend their provisions, by
implication, beyond the clear import of the language
used, or to enlarge their operations so as to embrace
matters not specifically pointed out. In case of doubt
they are construed most strongly against the
government, and in favor of the citizen. United States
v. Wigglesworth, 2 Story, 369, Fed. Cas. No.
16,690; American Net & Twine Co. v. Worthingfon,
141 U. S. 468, 474, 12 Sup. Ct. 55, 35 1. Ed
821:Benziger v. United States, 192 U. 8. 38, 55, 24
Sup, Ct. 189,48 L. Ed. 331.

As appears from the above quotations, the net
income upon which subdivision 1 directs that an
annual tax shall be assessed, levied, collected and
paid is defined in division B. The use of the word
itself in the definition of ‘income’ causes some
obscurity, but we are unable to assert that alimony
paid to a divorced wife under a decree of court falls
fairly within any of the terms employed.

In Audubon v. Shufeldt, 181 1. 8. 575, 577, 578, 21
Sup. Ct. 735, 736 (45 L. Ed, 1009), we said:
‘Alimony does not arise from any business
transaction, but from the relation of marriage. It is not
founded on a contract, express or implied, but on the
natural and legal duty of the husband to support the
wife. The general obligalion to support is made
specific by the decree of the court of appropriate
jurisdiction. * * * Permanent alimony is regarded
rather as a portion of the husband’s estate to which
the wife is equitably entitled, than as strictly a debt;
alimony from time to time may be regarded as a
poriion of his current income or earnings, * * *

*154 The net income of the divorced hushand subject
to taxation was not decreased by payment of alimony
under the court's order; and, on the other hand, the
sum received by the wife on account thereof cannot
be regarded as income arising or accruing to her
within the enactment.

The judgment of the court below is affirmed.

U.5. 1917

Gould v. Gould

245 U.8. 151, 33 5.Ct. 53, 62 L.Ed. 211, 1 USTCP
13,3 AF.T.R. 2958

END OF DOCUMENT
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CKaust v. Wilkins
(Ohio,2006.

Supreme Court of Ohio.
KNUST et al.,, Appellants,
v.
WILKINS, Tax Commr., Appellee.
No. 2005-2084,

Submitted June 6, 2006.
Decided Nov. 22, 2006.

Background: Husband and wife requested that they
not be required to pay Ohio personal income tax on
income earned by two grantor trusts that they created.
The Tax Commissioner and the Board of Tax
Appeals (BTA) concluded that the trusts' income
passed through the trusts and was taxable to husband
and wife themselves, Husband and wife appealed.

Holding: The Supreme Court, Q'Connor, J., held that
income eamed by the trusts was taxable to husband
and wife themselves, even though they had been
designated as “clecting small business trusts,”

Affirmed.

ODonnell, I, filed a dissenting opinion.
West Headnotes
[1] Internal Revenue 220 €=73885

220 Internal Revenue
220V Income Taxes

220V(0O) Small Business Corporations
(Subchapter S Corporations)

220k3885 k. In General. Most Cited Cases
Subchapter S of the Internal Revenue Code permiis
the owmers of qualifying corporations to elect a
special tax status wnder which the corporation and its
shareholders receive conduit-type taxation that is
comparable to partnership taxation. 26 US.C.A. §
1361 et seq.

2] Internai Revenue 220 €-23896

220 Internal Revenue
220V Income Taxes
220V(Q) Small Business Corporations

Page 1

{Subchapter S Corporations)

220k3896 k. Income Taxable to
Stockholders; Undistributed Income. Most Cited
Cases
For tax purposes, a Subchapter S corporation differs
significantly from a normal corporation in that the
profits generated through the S corporation are taxed
as personal income to the shareholders, 26 U,S.C.A,

§ 136) et seq.
131 Internal Revenue 220 €—>3885

220 Internal Revenue
220V Income Taxes
220¥(0) Small Business Corporations
(Subchapter § Corporations) )
220k3885 k. In General. Most Cited Cases
The taxable income of a Subchapter § corporation is
computed essentially as if the corporation were an
individual. 26 U.S.C.A. § 1361 et seq.

{4] Taxation 371 €-3551

371 Taxation
371VIH Income Taxes
I VIII(G) Assessment
371k3548 Judicial Review
371k3551 k. Scope and Extent of

Review in General, Most Cited Cases
In reviewing a Board of Tax Appeals (BTA)
decision, the Supreme Court must determine whether
that decision was reasonable and lawful. R.C. §
5717.04.

[5] Taxation 371 €~3551

371 Taxation
J71VII Income Taxes
INVII(G) Assessment
371k3548 Judicial Review

371k3551 k. Scope and Extent of
Review in General. Most Cited Cases
The Supreme Court will not hesitate to reverse a
Board of Tax Appeals (BTA) decision thal is based
on an incorrect legal conclusion.

[6] Taxation 371 €3547
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371 Taxation
371 VIII Income Taxes
371VIII(G) Assessment
371k3547 k. Administrative Review, Most
Cited Cases

Taxation 371 ©-3551

371 Taxation
IN VI Income Taxes
371 VII(G) Assessment
371k3548 Judicial Review

371k3551 k. Scope and Extent of
Review in General. Most Cited Cases
The Board of Tax Appeals (BTA) is responsible for
determining factual issues and, if the record contains
reliable and probative support for these BTA
determinations, the Supreme Court will affirm them.

171 Taxation 371 €3544

371 Taxation
I71VIH Income Taxes
ITIVHI{G) Assessment
371k3543 Evidence

371k3544 k. In General. Most Cited
Cases
In proceeding before the Board of Tax Appeals
(BTA), the burden of proof rests on the taxpayer to
show the manner and extent of the error in the Tax
Commissioner's final determination.

18] Taxation 371 €354

371 Taxation
371VHI Income Taxes
J71VII(G} Assessment
371k3543 Evidence

371k3544 k. In General, Most Cited
Cases
The Tax Commissioner's findings are presumptively
valid, absent a demonstration that those findings are
clearly unreasonable or unlawful.

9] Taxation 371 €°3493

371 Taxation
371V Income Taxes
ITIVIH(D) Persons Liable
371k3491 Estates and Trusts
371k3493 k. Trusts in General. Most
Cited Cases
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Income eamed by two grantor trusts created by
husband and wife passed through the trusts and was
taxable to husband and wife themselves, even though
the twa trusts had been designated as “electing small
business trusts” (ESBTs) at the time they were
created. 26 US.C.A. 88 641{c), 1361(cH2ZHANW),
(WA

*%244 Taft, Stettinius & Hollister, L.L.P., and
Stephen M, Nechemiag, Cincinnati, for appellants.
Jim Petro, Attorney General, Robert C. Maier, Senior
Deputy Attorney General, and Barton A. Hubbard,
Assistant Attorney General, for appellee.

Corsaro & Associates Co., LP.A,, and Joseph G.
Corsaro, Cleveland, in support of neither party, for
amici curiae, Rome P, Busa Jr. and Anthony J. Busa,
O'CONNOR, J.

*331 {9 1} A husband and wife contend in this
appeal that they should not be required to pay Ohio
personal income tax on the income samed by two
trusts that they created. The Tax Commissioner and
the Board of Tax Appeals (“BTA”) concluded,
however, that the trusts’ income passed through the
trusts and was taxable to the husband and wife
themselves. That conclusion was a sound one, and we
therefore affirm the BTA's decision.

*332Facts and Procedural History

{9 2} The appellants-David G. Knust and Susan
Purkrabek-Knust-are a married**245 couple in
Cincinnati, They established a corporation in 1983
called Precision Packaging & Services, Inc, As the
name suggests, the company provided packaging
services, and both David and Susan worked at the
company, served as officers of the company, and
were its sole shareholders initially.

{11721f3] {9 3} Starting in 1995, David and Susan
elected to treat the packaging company as a
Subchapter S corporation (often referred to as an “3
corporation™). As this court has explained,
“Subchapter S of the Internal Revenue Code (Section
1361 et seq, Title 26, 1J.5.Code) permits the owners
of qualifying corporations to elect a special tax status
under which the corporation and its sharcholders
receive conduit-type taxation that is comparable to
partnership taxation.” drdire v. Tracy (1997), 77
Ohio St.3d 409, 674 N.E2d 1155 fn 1. “For tax
purposes, 2 Subchapter S corporation differs
significantly from a normal corporation in that the
profits generated through the § corporation are taxed
as personal income to the sharcholders, The taxable
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income of an S corporation is computed essentially as
if the corporation were an individual.” Id.

{f 4} Then, in 1998, David and Susan created
separate trusts, which they named the David Knust
Grantor Trust and the Susan Purkrabek Grantor
Trust. Both David and Susan transferred their shares
of the packaging company's stock to their respective
trusts.

{1 5} David named himself as the sole trustee of his
trust, and Susan named herself the sole trustee of her
trust. Each of them alse chose in 1998 to designate
their respective trusts as “electing small business
trusts” or “ESBTs” under the Internal Revenue Code.

See Section 64 1(¢), Title 26, 11.5.Code.

{1 6} On February 26, 2000, the two trusts sold their
shares of the packaging company to a separate
corporate entity in which David and Susan held no
interest. Each trust received more than $16 million
for the sale of the company's shares, and both trusts
paid federal income tax on those sale proceeds,

{9 7} On their joint Ohio income tax return for the
year 2000, David and Susan reported the proceeds
from the sale as personal income to them, and they
paid Ohio income tax on those proceeds in April
2001, They then asked the Tax Commissioner in late
April 2001 to refund more than $2 million of the
income taxes that they had just paid for tax year
2000, contending that the income received by the two
trusts from the sale of the packaging company's
shares should not have been ireated by Ohio as
taxable personal income to David and Susan
themselves,

{1 8} The Tax Commissioner issued a final
determination in 2004 denying David and Susan's
refund claim for tax year 2000, David and Susan then
*333 challenged that decision before the BTA, which
held a hearing on the matter in December 2004,

{% 9} The BTA agreed with the Tax Commissioner,
concluding that the two trusts were “grantor trusts™-
that is, they were trusts over which David and Susan,
as the creators and frustees of the trusts, retained
substantial control-and therefore the income received
by the trusts was properly taxable to David and Susan
themselves. The ordinary rule for the taxation of a
grantor trust-that any income earned by the trust is
taxed not to the trust but rather to the grantor himself

Page 3

or herself-is not changed, according to the BTA, by
the fact that the trust has been designated as an
“electing small business trust” under the Internal
Revenue Code. The BTA therefore affirmed the Tax
Commissioner's decision to deny David and Susan's
refund claim.

**246 {1 10} David and Susan have now appealed to
this court.

Standard of Review

[41[5]{6] {4 11} In reviewing a BTA decision, this
court must determine whether that decision was
“reasonable and lawful” Columbus Cizy School Dist,
Bd. of Edn. v. Zaino (2001), 90 Ohio St.3d 496, 497,
739 N.E.2d 783;R.C. 5717.04. The court “will not
hesitate to reverse a BTA decision that is based on an
incorrect legal conclusion.” Gakanna-Jefferson Local
School Dist. Bd, of Edn. v. Zaino (2001), 93 Ohio
St.3d 231, 232, 754 N.E.2d 789. But “[t]he BTA is
responsible for determining factual issues and, if the
record contains reliable and probative support for
these BTA determinations,” this court will affirm
them. dm,_Natl, Can Co. v. Tracy (1995}, 72 Ohio
3t.3d 150, 152, 648 NLE.2d 483,

71[8] {% 12} The burden of proof rests on the
taxpayer “io show the manner and extent of the error
in the Tax Commissioner's final determination.”
Standards Testing Laboratories, Inc. v. Zaino, 100
Ohio 5t.3d 240, 2003-Ohio-5804, 797 N.E.2d 1278, %
30. The Tax Commissioner's findings “are
presumptively wvalid, absent a demonstration that
those findings are clearly unreasonable or unlawful.”
Nusseibeh v. Zaino, 98 Ohio St.3d 292, 2003-Chio-

855, 784 N.E.2d 93, 1 10,

Analysis

191 {§ 13} We must determine in this case whether
the income camned in the year 20006 by David and
Susan's trusts was part of David and Susan's own
“adjusted gross income™ for that year.

{1 14} As we previously explained, “Ohio has
imposed-in R.C. 5747.02(A}-a tax on the ‘adjusted
gross income’ of individuals and has defined
‘adjusted gross income’ in R.C. 5747.01(A) as
‘federal adjusted gross income, as defined and used
in the Internal Revenue Code, adjusted as provided in
this section.” In other words, the adjusted pross
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income of Ohio residents and those who eamn or
receive *334 income in Ohio is taxed, and in
calculating each taxpayer's ‘adjusted gross income,’
Ohio looks to the definition that Congress has given
to that term in the Internal Revenue Code.”Bucldey v,
Wilking, 105 Obhio St.3d 350, 2003-Ohio-2166, 826

N.E2d 811 98

£ 15} An individual taxpayer's adjusted gross
incomme under the Internal Revenue Code includes
“gross income” minus certain deductions not at issue
in this case, and gross income inchides income from
varicus sowrces, including income received by the
taxpayer from a trust. See Sections 61(a){13) and

62(a), Title 26, 11.5.Code.

{1 16} The Internal Revenue Code also indicates that
income eammed by a grantor trust is taxable to the
grantor rather than to the trust itself. See Sections 671
to 679, Title 26, U.5.Code. Time and again, federal
courts have applied those statutory provisions to
grantor trusts. See, e.g., Schulz v. Commr. of Internal
Revenue (C A7, 1082), 686 F.2d 490, 495 (“The
main thrust of the grantor trust provisions is that the
trust will be ignored and the grantor treated as the
appropriate taxpayer whenever the granior has
substaptially unfettered powers of disposition™);
Neely v. United States (C.A.9, 19853, 775 F.2d 1092,
1094 (“Under 26 U.S.C. §§ 671-677 (1982), a grantor
of a trust who has retained certain powers of
disposition which may be exercised without the
approval or consent of an adverse party is treated as
the owner of the trust and, thus, is taxed
individually™).

{1 17} The Tax Comunissioner concluded that the
two trusts in question were in fact grantor trusts, and
the BTA agreed. That conclusion is a sound one and
is not challenged by David or Susan, who were each
entitled-according to the trust documents **247 that
they signed in 1998-to “sell or exchange, publicly or
privately, any assets, real or personal” in their
respective  trusts. Also, they both expressly
designated their trusts as grantor trusis, they both
named themselves as the sole trustee of their
respective trusts, they were each entitled to reclaim
alt or part of the trust assets and 1o receive all net
income eamed by their respective trusts, and they
both reserved the right under the trust agreements to
amend or revoke those agreements.

{1 18} Even though their trosts were grantor trusts,
David and Susan contend that the income earned by
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those trusts was not taxable to them personally,
because they had designated the trusts as “electing
small business trusts” or “ESBTs.” That special
designation, they claim, changes the basic rule that
the income earned by a grantor trust should be treated
as taxable income to the grantor himself ot herself,

{§ 19} Congress created the ESBT designation in
1996, Pub.L, No. 104-188, 110 Stat. 1755, and gave
trusts that were designated as ESBTs the power to
own stock in S comporations. See Section
1361{c}(2}{A){v), Title 26, U.8.Code. A trust *335
can qualify as an ESBT if its only beneficiaries are
individuals, estates, or certain organizations listed in
the Imternal Revenne Code. See Section
1361(e)(1 ) AX{)}, Title 26, 11.S.Code.

{y 20} There is no dispute in this case that David and
Susan designated their trusts as ESBTs when they
created those trusts in 1998, And, as the BTA found,
both David and Susan undeniably transferred all of
the shares of their packaging company-an S
corporation-to those trusts in 1998.

{ 21} The only question, then, is whether the trusts'
status as ESBTs changed the taxability of the income
that those grantor trusts earned. We conclude-like the
Tax Commissioner and the BTA-that it did not. The
income that the trusts camed when they sold the
shares of the packaging company in 2000 is properly
treated as part of David and Susan's own adjusted
gross income for that year.

{] 22} According to David and Susan, the income
earned by their trusts should be taxed under Section

. 641(c), Title 26, 11.8.Code. That provision explains

how taxes are to be calculated on any portion of an
ESBT that owns stock in one or more S corporations
when an income tax is “imposed by this chapter
Section_1 et seq., Title 26, U.3.Code] on such
separate trust.” Section 641(c)}{1¥A) and (B), Title
26, U.8.Code.

{Y 23}Title 26 of the U.S.Code, however, does not
impose an income tax on grantor trusts, See
Ferpuson, Freeland & Ascher, Federal Income
Taxation of Estates, Trusts, and Beneficiaries (3d
Ed.2000) 10-25 to 10-26, Section 1005 [C] (“If a
grantor is treated as owner of an entire trust, * * * the
trust has no tax liability to compute, Basically,
therefore, the trust is completely ignored for income
tax purposes”); Danforth, A Proposal for Integrating
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the Income and Transfer Taxation of Trusts (1999),
18 Va. Tax_Rev, 3545, 546 (“under the so-called
grantor trust rules of [Sections 671 to 679, Title 26

U.S.Codel, a trust is not treated as a separate taxable

entity if the grantor retains a sufficient degree of
confrol over or beneficial interest in the trust™),

{% 24} Instead, the income earned by a grantor trust
passes through to the grantor and is taxed to him or
her under Sections 671 to 679, Title 26, U.S.Code.
See Rev. Rnl. 90-7, 1990-1 C.B. 153 (*“When a
grantor is treated as the owner of an entire trust, the
grantor is considered to be the owner of the trust
assets for federal income tax purposes”); Ferguson,
Freeland**248 & Ascher, supra, at 10-26, Section
10.05[C] (“The grantor takes into account all its
items of income, deductions, and credits in
computing his or her tax Hability”).

{4 25} Nothing in the statutory provision cited by
Dravid and Susan-Section 64 1(c). Title 26, U.5.Code-
suggests that that principle changes when the grantor
trust is designated as an ESBT. That statute simply
says that when an income tax is imposed on a trust,
that fax is to be calculated in a specified way if the
trust is an ESBT. Where, as in this case, no income
tax is imposed on the trust, *336 however, the statute
does not come into play. In other words, a grantor
trust can elect ESBT status, but that status does not
change the ordinary requirement that the grantor
trust’s income is taxed fo the grantor and not to the
trust itself. Grantor trusts pay no tax on the income
they earn, and therefore the provisions of Section
641(c) concerning the calculation of taxes on an
¢lecting-small-business trust do not apply if the
ESBT is a grantor trust,

{% 26} The BTA reached thai same conclusion,
explaining that “the determination that an ESBT trust
is a grantor trust * * * controls the manner of
taxation” for that trust. According to the BTA, there
is no support “for the appellants’ claim that an ESBT
election overrides grantor trust rules.” As explained
above, the BTA's decision is consistent with the
relevant provisions of the Internal Revenue Code.

{1 27} It is notable that the two trusts filed separate
federal income tax retumns for the year 2000 claiming
the income earned by the trusts during that year as
taxable to the trusts themselves rather than to David
and Susan individually, That is, the appeliants failed
to include, as part of their own 2000 federal adjusied
gross income, the income that their grantor trusts
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eamned, Yet as the BTA rightly explained, “the Tax
Commissioner is not contined to follow” a taxpayer's
statement that certain income should be excluded
from the taxpayer's federal adjusted gross income.

{1 28} Like the Tax Commissioner and the BTA, we
conclude that David and Susan should have included
on their individual federal income tax returns the
income that the grantor trusts earned. The failure of
the Internal Revenue Service to insist that the retwrns
be changed to reflect the trust income as personal
income-a failure explained, pethaps, by the fact that
ESBT trusts pay “the highest rate of tax” under
Section 641(c)(2)(A), Tite 26, U.S.Code, on any
taxable income-does not prevent the Tax
Commissioner or this court from applying the federal
statutes as they are written.

{1 29} The BTA's conclusion is also supported by a
federal repulation that amplifies the stamtory
provisions discussed above. According to Section
1.641{c)-1(c), Title 26, C.F.R.., an ESBT that is also a
grantor trust is taxed like an ordinary grantor trust:
“[tlhe grantor * * * includes” in his or her own
taxable income those “items of income * * *
attributable to * * * the ESBT under [Section 671,
Title 26, U.8.Code].”

{1 30} Admittedly, that regulation is “applicable for
taxable wears of ESBTs that end on and after
December 29, 2000,” Section 1.641(c)- ¢k}, Title 26,
C.F.R. David and Susan argue that the regulation
does not apply io their trusts because the trusts sold
the packaging company's shares on February 26,
2000. The taxable year in question for David and
Susan's trusts ended on December 31, 2000, however,
as 18 shown on the face of the federal income tax
retums that they *337 filed for those trusts. Even if,
as they contend, the ESBT status of their trusts ended
once the **249 packaging company's assets were
sold by the trusts in February 2000, they have offered
no separate tax retums suggesting that they treated
the taxable year for the ESBTs as having ended on
any date earlier than December 31, 2000. The
regulation therefore does apply to them, and that
regulation reinforces the conclusion that the BTA
rightly drew from the relevant statutes: that David
and Susan themselves owed state income tax on the
income earned by their grantor trusts during tax year
2000,

Conclusion
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{% 31} The BTA’s conclusion that income earned by
a grantor trust is taxable to the grantor rather than to
the trust itself-even if the trust is an ESBT-is
supported by the relevant federal statutes, The BTA's
decision is reasonable and lawful, and we therefore
affirm it.

Decision affirmed.

MOYER, C.J., RESNICK, PFEIFER, LUNDBERG
STRATTON and LANZINGER, JJ., concur.
ODONNELL, ., dissents.

ODONNELL, 1., dissenting.

{9 32} In 1998, David and Susan Knust created
separate grantor trusts funded with shares of their
packaging company, Precision Packaging & Services,
Inc. At that time, they designated those trusts as
“electing small business trusts” (“ESBTs™) pursuant
to Section 641(c), Title 26, U.S.Code. On February
26, 2000, David and Susan sold their shares of
Precision Packaging, which resulted in the
termination of both ESBTs as of that date, Because
this sale terminated the trusts prior to the
applicability of the Treasury Regulation upon which
the majority relies, the income eamed by the trust is
not taxable to David and Susan individually.
Accordingly, I respectfully dissent from the decision
of the majority to the contrary.

{1 33} Section 443(a), Title 26, 1.8 .Code, provides:

{7 34}*“A return for a period of less than 12 months
{referred o in this section as ‘short period’) shall be
made under any of the following circumstances:

{% 35} “(2) When the taxpayer is in existence during
only part of what would otherwise be his taxable
year.” (Emphasis added.)

{1 36} The trusts in question terminated on February
26, 2000, and, therefore, their taxable year ended on
that date. Treasury Regnlation 1.641¢c)-1{k), upon
which the majority relies, is “applicable for taxable
years of ESBTs that end on and afier December 29,
2000.”(Emphasis added.) *338Section 1.641(c)-1(k),
Title 26, C.F.R. Because the ESBTs had terminated
prior to December 29, 2000, the Treasury Regulation
does not apply to them. The majority attempts to
circumvent this regulation and the plain language of
Section 443(a} by stating that David and Susan
“offered no separate tax returns suggesting that they
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treated the taxable year for the ESBTs as having
ended on any date earlier than December 31, 2000.”
In my view, this point is not persuasive, because
Section 443(a) provides that a “short period” tax
rern “shall be made” when a taxpayer ceases to
exist during a tax year. The tax year i question,
therefore, terminated when the taxpayer ceased to
exist regardless of the date indicated on the tax
return.

{1 37} Tellingly, the Internal Revenue Service did
not demand that the taxpayer alier the ESBT returns
to reflect the trust income as personal income.
Because this casc involves the application of a
federal tax statute, and because the Internal Revenue
Service did not require David or Susan to amend their
tax returns ag the **250 Commissioner has, I would
held that the ESBT income is not taxable to David or
Susan individually.

Ohio,2006.

Knust v. Wilkins

111 Ohio St.3d 331, 856 N.E.2d 243, 2006 -Ohio-
5791

END OF DOCUMENT
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The Board of Tax Appeals considers this matter following receipt of

responses to an order requiring the parties to show cause as to why the commissioner’s

final determination should not be affirmed under authority of Knust v. Wilkins, 111

Ohto St.3d 331, 2006-Oh1o-5791.
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The record before us establishes that the appellants claim that the Tax
Commissioner has erroneously included income and gains from their “electing small
business trust,” or ESBT, on their 2000 individual income tax return. In Knust, supra,
the Ohio Supreme Court determined that income carned by a grantor trust is taxable to
the grantor rather than to the trust itself, even if the trust is an ESBT.

In their response to the show cause order, the Vestfalls assert that their
situation should be distinguished from the one considered in Knust, supra. The
Vestfalls argue that the ESBT now before us terminated prior to the December 29,
2000 effective date of Section 1.641(c)-1(k), Title 26, C.F.R. Because the Vestfalls
assert that their ESBT terminated prior to the effective date of the treasury regulations,
they conclude that they owe no income on the grantor trust for tax year 2000, We
disagree.

The Vestfalls rely upon Justice O’Donnell’s dissent from the majority
opinion in Knust, supra. e states in that dissent that “because this sale terminated the
trusts prior to the applicability of the Treasury Regulation upon which the majority
relies, the income earned by the trusts is not taxable *** individually.” Knust, suprﬁ, at
4 32. We note, however, that our original Knust decision did not rely upon the
applicability of the regulations. Instead, we determined that the income eamed by a
grantor trust is taxable to the grantor pursuant to the applicable statutes. We expressly
found that “the regulations themselves do not control our determination herein.” Knust

v. Wilkins (Oct. 14, 2005), BTA No, 2004-M-533, unreported at 7.
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On appeal, the Supreme Court reached a similar conclusion. The
majority of the court specified, “The BTA’s conclusion that income earned by a
grantor trust is taxable to the grantor rather than to the trust itself — even if the trust is
an ESBT — is supported by the relevant federal statutes.” Knust, supra, at § 32.
(Emphasis added.)  See, also, Knust, at §30 (holding that the “regulation reinforces
the conclusion that the BTA rightly drew from the relevant statutes™). A review of the
court’s opinion, in its entirety, supports the conclusion that its determination is based
upon Section 641(c), Title 26, U.S.Code.
| We acknowledge that the court also looked to the regulations;
nevertheless, the court found that the regulations were supportive of the statutory
provisions. Id. at § 29. Moreover, the court noted that a taxpayer could not rely upon
the effective date of the regulations where the taxpayer filed his or her return for a
taxable year ending after the regulations became effective:

“ Admittedly, that regulation is ‘applicable for taxable
years of ESBTs that end on and after December 29, 2000.”
Section 1.641(c)-1(k), Title 26, C.F.R. David and Susan
argue that the regulation does not apply to their trusts
because the trusts sold the packaging company’s shares on
February 26, 2000. The taxable year in question for David
and Susan’s trusts ended on December 31, 2000, however,
as is shown on the face of the federal income tax returns
that they filed for those trusts. Even if, as they contend, the
ESBT status of their trusts ended once the packaging
company’s assets were sold by the trusts in February 2000,
they have offered no separate tax returns suggesting that
they treated the taxable year for the ESBTs as having
ended on any date earlier than December 31, 2000. The
regulation therefore does apply to them, and that regulation
reinforces the conclusion that the BTA rightly drew from
the relevant statutes: that David and Susan themselves
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owed state income tax on the income earned by their
grantor trusts during tax year 2000.” Id. at 9 30.

Although the Vestfalls claim their ESBT was terminated prior to
December 29, 2000, they, like the taxpayers in Knust, supra, filed their tax returns for
2000 for a tax year ending December 31, 2000. See S.T. at 62-92, There are no tax
returns in the record suggesting that the Vestfalls treated the taxable year of the ESBT
as having ended prior to December 31, 2000. Thus, the regulation does apply to the
Vestfalls, Id. at 9 30.

In addition to -the application of Knust, the Vestfalls argue that the
commissioner is without the authority to interpret the applicable federal statutes, and
as such, had no power to issue the subject assessment. We disagree. In Knust, supra,
the court acknowledged that, in making an Ohio income tax assessment, the
commissioner has the authority to apply the federal statutes. Id. at § 28. See, also,
Buckley v. Wilkins, 105 Ohio St.3d 350; 2005-Chto-2166, in which the court held that
1) the General Assembly, with regard to what constitutes income for Ohio tax
purposes, may refer to federal statutes and 2) the commissioner has the statutory
authority to question income tax returns and to make assessments based upon any

information in his possession.'! While the Vestfalls essentially argue that the

! To the extent the Vestfalls argue that the commissioner’s actions are unconstitutional, we remind the parties
that this board lacks jurisdiction to determine the facts on constitutional issues or to declare a statute
unconstitutional. Cleveland Gear Co. v. Limbach (1988), 35 Ohio St.3d 229, and MCI Telecommunications
Corp. v. Limbach (1994), 68 Ohio St.3d 195. See, also, Valvoline Instant Oif Change, Inc. v. Tracy (1997), 78
Ohio St.3d 53; NACCO Industries v. Tracy (June 7, 1996), BTA No. 1995-K-1210, unreported, affirmed on
other grounds (1997}, 79 Ohio St.3d 314. Contentions regarding the possible viclations of the Equal Protection
and Supremacy Clauses have been set out by the parties to preserve the issne for 2 court’s review, if' necessary.
Bd. aof Edn. of South-Western City Schools v. Kinney (1986}, 24 Ohio St.3d 184.

4
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commissioner applied an incorrect interpretation to the federal statutes, Knust, supra,
supports the commissioner’s action.

Finally, the Vestfalls argue that the commissioner impermissibly
extended the statute of limitations by issuing an assessment on the 2000 tax year but
not issuing a final determination on their petition for reassessment until June 13, 2006.
The Vestfalls note that their petition for reassessment was filed on June 25, 2002.
They had a hearing before the commissioner on September 2, 2003, at which time, the
Vestlalls represent, they were informed that a determination would be forthcoming by
the end of 2003. Instead, the commissioner’s determination was issued nearly three
years later, The Vestfalls note that the delay has caused interest to accumulate on the
assessment.

Although characterized as a violation of the statute of limitations, the
Vestfalls actually seek to apply the doctrine of laches to bar the commissioner’s
actions.” However, the doctrine of laches, like estoppel, does not generally operate to
the detriment of the state. Bd. of Pharmacy v. Frantz (1990), 51 Chio St.3d 143; Dept.
of Transportation v. Sullivan (1988), 35 Ohio St.3d 137. This 1s so even when state
employees make misleading or confusing statements. Sekerak v. Fairhill Mental
Health Ctr. {1986), 25 Ohio St.3d 38. We have previously found that the doctrine of
laches does not operate to prevent the Tax Commissione; from issuing assessments. £
Corp. v. Tracy (Oct. 2, 1992), BTA Case No.1991-N-417, unreported. Moreover, the

doctrine of laches, like estoppel, is an equitable remedy. We note that the Board of Tax

% There is no question that the assessment itself was issued within the statute of limitations. See R.C. 5747.13.

5
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Appeals has no express or implied equity jurisdiction. Columbus Southern Lumber Co.
v. Peck (1953), 159 Ohio St. 564. As a creature of statute, we have only the
jurisdiction, power, and duties expressly given by the General Assembly. Steward v.
Evart (1944), 143 Ohio St. 547; Leiphart LincalmMercury, Inc, v. Bowers (1958), 107
Ohio App. 259.

In the instant matter, it appears that the commissioner issued the final
determination just after we issued our decision in Knust, supra. At about the same
time, the commissioner issued a multitude of determinations involving ESBTs. We
cannot say that his decision to hold this and other similar cases until the BTA spoke on
the ESBT issue was unreasonable. Moreover, although the Vestfalls cite to the interest
accumulating on the assessment, they ignore the fact that they could have avoided
interest charges by paying the assessment in full and seeking a refund.

In conclusion, upon review of the responses fo the show cause order, and
in accordance with Knust, supra, and the evidence in the record before us, the Board of

Tax Appeals affirms the Tax Commissioner’s final determination,

ohiosearchkeybta
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Page 1

United States Code Annotated Currentness
Constitution of the United States

~ghttp://www.westlaw.com/Find/Default. wl?rs=dfal .0&vr=2.0&DB=USCA++++++++++++
&DocName=PRT%28015313275%29+%25+C1%28REFS+%28DISP-+%2F2+TABLE%20+
%028MISCH+%2F2+TABLE%29%29&FindType=1&JL=28SR=8SB Annotated

& Article V1. Debis Validated--Supreme Law of Land--Oath of Office (Refs & Annos)
= Clause 1. Debts Validated

All Debts contracted and Engagements entered into, before the Adoption of this Constitution, shall be as valid
against the United States under this Constitution, as under the Confederation,

Clanse 2. Supreme Law of Land

This Constitution, and the Laws of the United States which shall be made in Pursuance thereof: and all Treaties
made, or which shall be made, under the Authority of the United States, shall be the supreme Law of the Land;
and the Judges in every State shall be bound thereby, any Thing in the Constitution or Laws of any State to the
Contrary notwithstanding.

Clause 3. Oath of Office; Religious Test Denied

The Senators and Representatives before mentioned, and the Members of the several State Legislatures, and afl
executive and judicial Officers, both of the United States and of the several States, shall be bound by Qath or
Affirmation, fo support this Constitution; but no religious Test shall ever be required as a Qualification to any
Office or public Trust under the United States.

END OF DOCUMENT
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[

Effective: December 20, 2006

United States Code Annotated Currentness
Title 26. Internal Revenue Code (Refs & Annos)
Subtitle A. Income Taxes (Refs & Annos)
Chapter 1. Normal Taxes and Surtaxes (Refs & Annos)
@ Subchapter B. Computation of Taxable Income
%% Part I, Definition of Gross Income, Adjusted Gross Income, Taxable income, Etc.
=+ § 62. Adjusted gross income defined

(a) General rule.--For purposes of this subtitle, the term “adjusted gross income” means, in the case of an
individual, gross income minus the following deductions:

(1) Trade and business deductions,—The deductions allowed by this chapter (other than by part VII of this
subchapter) which are attributable to a trade or business carried on by the taxpayer, if such trade or business
does not consist of the performance of services by the taxpayer as an employee.

{2) Certain trade and business deductions of employees.--

(A) Reimbursed expenses of employees.--The deductions allowed by part VI (section 161 and following)
which consist of expenses paid or incurred by the taxpayer, in connection with the performance by him of
services as an employee, under a reimbursement or other cxpense allowance arrangement with his
employer. The fact that the reimbursement may be provided by a third party shall not be determinative of
whether or not the preceding sentence applies:

(B) Certain expenses of performing artists.--The deductions allowed by section 162 which consist of
expenses paid or incurred by a qualified performing artist in connection with the performances by him of
services in the performing arts as an employee.

(C) Certain expenses of officials.~-The deductions allowed by section 162 which consist of expenses paid
or incurred with respect to services performed by an official as an employee of a State or a political
subdivision thereof in a position compensated in whole or in part on a fee basis.

(D) Certain expenses of elementary and secondary school teachers.—In the case of taxable years
beginning during 2002, 2003, 2004, 2003, 2006, or 2007, the deductions allowed by section 162 which
consist of expenses, not in excess of $250, paid or incurred by an eligible educator in connection with
books, supplies (other than nonathletic supplies for courses of instruction in health or physical education),
computer equipment (including related software and services) and other equipment, and supplementary
materials used by the eligible educator in the classroom.

(E) Certain expenses of members of reserve components of the Armed Forces of the United States.--
The deductions allowed by section 162 which consist of expenses, determined at a rate not in excess of the

© 2007 Thomson/West. No Claim to Orig. U.S. Govt. Works.
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rates for travel expenses (including per diem in licu of subsistence} authorized for employees of agencies
under subchapter I of chapter 57 of title 5, United States Code, paid or incurred by the taxpayer in
conneclion with the performance of services by such taxpayer as a member of a reserve component of the
Armed Forces of the United States for any period during which such individual is more than 100 miles
away from home in connection with such services.

(3) Losses from sale or exchange of property.--The deductions ailowed by part VI (sec. 161 and following) as
losses from the sale or exchange of property.

(4) Deductions attributable to remts and royalties.--The deductions allowed by part VI (sec. 161 and
following), by section 212 (relating to expenses for production of income), and by gection 611 (relating to
depletion) which are attributable to property held for the production of rents or royalties.

(5} Certain deductions of life tenants and income beneficiaries of property.--In the case of a life tenant of
property, or an income beneficiary of property held in trust, or an heir, legatee, or devisee of an estate, the
deduction for depreciation allowed by section 167 and the deduction allowed by section 611.

(6) Pension, profit-sharing, and anouity plans of self-employed individuals.--In the case of an individual
who is an employee within the meaning of gection 401(¢)(1), the deduction allowed by section 404,

(7) Retirement savings.--The deduction allowed by section 219 (relating to deduction of certain retirement
savings).

[(8) Repealed.Pub.L. 104-188, Title L. § 1401(b}(4), Aug. 20, 1996, 110 Stat, 1788]

{9) Penalties forfeited because of premature withdrawal of funds from time savings accounts or deposits.-
-The deductions allowed by section 165 for losses mourred in any transaction entered into for profit, though not
connected with a trade or business, to the extent that such losses include amounts forfeited to 2 bank, mutual
savings bank, savings and loan association, building and loan association, cooperative bank or homestead
association as a penalty for premature withdrawal of funds from a time savings account, certificate of deposit,
or similar class of deposit.

(10} Alimony.--The deduction allowed by section 215,
(11) Reforestation expenses.--The deduction allowed by section 194.

(12) Certain required repayments of supplemental unemployment compensation benefits.--The deduction
allowed by section 163 for the repayment to a trust described in paragraph (9 or (17) of section 501{c) of
supplemental unemployment compensation benefits received from such trust if such repayment is required
because of the receipt of trade readjustment allowances under section 231 or 232 of the Trade Act of 1974 (19
L.8.C. 2291 and 2292).

(13) Jury duty pay remitted to employer.—-Any deduction allowable under this chapter by reason of an
individual remitting any portion of any jury pay to such individual's employer in exchange for payment by the
employer of compensation for the period such individual was performing jury duty. For purposes of the
preceding sentence, the term “jury pay” means any payment received by the individual for the discharge of jury
duty.

{14) Deduction for clean-fuel vehicles and certain refueling property.--The deduction allowed by section
179A.

© 2007 Thomson/West. No Claim to Orig. U.S. Govt. Works,
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(15} Moving expenses.--The deduction allowed by section 217,

(16) Archer MSAs.--The deduction allowed by section 220.

(17) Interest on education loans.—The deduction allowed by section 221,
(18) Higher education expenses.--The deduction allowed by section 222,
(19) Health savings accounts.--The deduction allowed by section 223,

(20) Costs involving discrimination suits, etc.--Any deduction allowable under this chapter for attorney fees
and court costs paid by, or on behalf of, the taxpayer in comnection with any action involving a claim of
unlawful discrimination (as defined in subsection (€)) or a claim of a violation of subchapter 1} of chapter 37 of
title 31, United States Code [FNI] or a claim made under section 1862(b}(3}A) of the Social Security Act (42
U.5.C. 1395v(b}3)}(A)). The preceding sentence shall not apply to any deduction in excess of the amount
includible in the taxpayer's gross income for the taxable year on account of a judgment or settlement (whether
by suit or agreement and whether as lnmp sum or periodic payments) resulting from such claim,

(21) Attorneys fees relating to awards to whistleblowers.—Any deduction allowable under this chapter for
attorney fees and court costs paid by, or on behalf of, the taxpayer in connection with any award under gection
7623(b) (relating to awards to whistleblowers). The preceding sentence shall not apply to any deduction in
excess of the amount includible in the taxpayer's gross income for the taxable year on account of such award.

Nothing in this section shall permit the same item to be deducted more than once,
(h) Qualified performing artist.—

(1) In general.--For purposes of subsection (2)(2}(B), the term *“qualified performing artist” means, with respect
to any taxable year, any individual if--

{A) such individual performed services in the performing arts as an employee during the taxable year for at
least 2 employers,

(B) the aggregate amount allowable as a deduction under section 162 in connection with the performance
of such services exceeds 10 percent of such individual's gross income attributable to the performance of
such services, and

{C) the adjusted gross income of such individual for the taxable year {determined without regard to
subsection (a)(2){B)} does not exceed $16,000.

(2) Nominal employer not taken into acconnt.—-An individual shall not be treated as performing services in
the performing arts as an employee for any employer during any taxable year unless the amount received by
such individual from such employer for the performance of such services during the taxable year equals or
exceeds $200.

(3) Special rutes for married couples.--

(A) In general.--Except in the case of a husband and wife who lived apart at all times during the taxable
year, if the taxpayer is married at the close of the taxable year, subsection (a)(2)(B) shall apply only if the
taxpayer and his spouse file a joint return for the taxable year.

© 2007 Thomson/West, No Claim to Orig. U.5. Govt. Works.
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(B) Application of paragraph (1).--In the case of a joint return--

(i) paragraph (1) (other than subparagraph (C) thereof) shall be applied separately with respect to cach
spouse, but

(i) paragraph (1){C) shall be applied with respect to their combined adjusted gross income,

(C) Determination of marital status.—For purposes of this subsection, marital status shall be determined

under section 7703(a).

(D) Joint return.--For purposes of this subsection, the term “joint return” means the joint retumn of a
husband and wife made under section 6013.

{c) Certain arrangements not treated as reimbursement arrangements.--For purposes of subsection (a)(2)(A),
an arrangement shall in no event be treated as a reimbursement or other expense allowance arrangement if--

(1) such arrangement does not require the employee to substantiate the expenses covered by the arrangement to
the person providing the reimbursement, or

(2} such arrangement provides the employee the right to retain any amount in excess of the substantiated
expenses covered under the arrangement.

The substantiation requirements of the preceding sentence shall not apply to any expense io the extent that
substantiation is not required under section 274(d) for such expense by reason of the regulations prescribed under
the 2nd sentence thereof.

(d) Definition; special rules.--
(1) Eligible educator.—

{A) In general.--For purpeses of subsection (a){(2)}(D), the term “eligible educator” means, with respect to
any taxable year, an individual who is a kindergarten through grade 12 teacher, instructor, counselor,
principal, or aide in a school for at least 900 hours during a school year.

(B) School.--The term *“school” means any school which provides elementary education or secondary
cducation (kindergarien through grade 12), as determined under State law.

(2) Coordination with exclusions.--A deduction shall be allowed under subsection (a)(2)(D) for expenses only
to the extent the amount of such expenses exceeds the amount cxcludable under section 135, 52%(c)(1), or
S30{d)(2) for the taxable year.

(e) Unlawful discrimination defined.--For purposes of subsection (a)(20), the term “unlawful discrimination”
means an act that is unlawful under any of the following:

(1) Section 302 of the Civil Rights Act of 1991 (2 U.5.C. 1202).

(2) Section 201, 202, 203, 204, 205, 206, or 207 of the Congressional Accountability Act of 1995 (2 U.5.C.
1311, ¥312, 1313, 1314, 1315, 1316, or 1317).

© 2007 Thomson/West. No Claim to Orig. U.S, Govt. Works.
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(3) The National Labor Relations Act (28 ULS.C, 151 et sea.).

(4) The Fair Labor Standards Act of 1938 (29 U.8.C. 201 et seq.).

(5) Section 4 or 15 of the Age Discrimination in Employment Act of 1967 (29 U.8,C. 623 or §33a).
(6) Section 501 or 504 of the Rehabilitation Act of 1973 (29 U.S.C. 791 or 794).

(7) Section 510 of the Employee Retirement Income Security Act of 1974 (29 U.S.C. 1140).

(8) Title IX of the Education Amendments of 1972 (20 U.S.C. 1681 et seq.).

(9) The Employee Polygraph Protection Act of 1988 (29 U.S.C. 200! et seq.).

{10) The Worker Adjustment and Retraining Notification Act (29 U.S.C. 2102 et seq.).

(11) Section 105 of the Family and Medical Leave Act of 1993 (29 U.S.C. 2615).

{12) Chapter 43 of title 38, United States Code (relating to employment and reemployment rights of members of
the uniformed services).

{13) Section 1977, 1979, or 1980 of the Revised Statutes {42 U.8.C, 1981, 1983, or 1985).

(14) Section 703, 704, or 717 of the Civil Rights Act of 1964 (42 U.S.C. 2000e-2, 2000e-3, or 2000e-16).

(15) Section 804, 805, 806, 808, or 818 of the Fair Housing Act (42 11.5.C. 3604, 3605, 3606, 3608, or 3617).

(16) Secticn 102, 202, 302, or 503 of the Americans with Disabilities Act of 1990 (42 U.S.C. 12112, 12132,
12182, or 12203).

(17) Any provision of Federal law (popularly known as whistleblower protection provisions) prohibiting the
discharge of an employee, the discrimination against an employee, or any other form of retaliation or reprisal
against an employee for asserting rights or taking other actions permiited under Federal law.

(18) Any provision of Federal, State, or local law, or common law claims permitted under Federal, State, or
local law--

(i) providing for the enforcement of civil rights, or

(ii) regulating any aspect of the employment relationship, including claims for wages, compensation, or
benefits, or prohibiting the discharge of an employee, the discrimination against an employee, or any other
form of retaliation or reprisal against an employee for asserting rights or taking other actions permitted by
law.

CREDIT(S)

(Aug. 16, 1954, c. 736, 68A Stat. 17; Oct. 10, 1962, Pub.L. 87-792, § 7(b), 76 Stat. 828; Feb. 26, 1964, Pub.L. 88-
272, Title T1, § 213(b), 78 Stat. 52; Dec. 30, 1969, Pub.L. 91-172, Title V, § 531(b), 83 Stat. 655; Sept. 2, 1974,
Pub.L. 93-406, Titte 11, §§ 2002(a)(2), 2005(c)(9), 88 Stat. 959, 992; Oct. 26, 1974, Pub.L. 93-483, § 6{a), 88 Stat,
1458; Oct. 4, 1976, Pub.L. 94-455, Title V. § 502(a), Title XV, § 1501(b)(1), Title XIX. § 1901(a)(8), (9), 90 Stat.
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1559, 1735, 1765; Nov. 8, 1978, Pub.L. 95-615, Title II, § 203(b), 92 Stat. 3106; Oct. 14, 1980, Pub.L. 96-451, Title
II1, § 301(b), 94 Stat. 1990; Dec. 28, 1980, Pub.L. 96-608. § 3({a), 94 Stat. 3551; Aug. 13, 1981, Pub.L. 97-34. Title
L §§ 103(b), 112(bX2), Title 111, § 311(h)(1), 95 Stat. 187, 195, 282; Oct. 19, 1982, Pub.L. 97-354, § 5(a)(17), 96
Stat. 1693; July 18, 1984, Pub.L. 98-369, Title IV, § 491(d)(2), 98 Stat. 849; Oct. 22, 1986, Pub.L. 99-514, Tifle 1,
§§ 131(b)(1), 132(b)1), (b)(2), (c), Title 1M, § 301(b)(1), Title XVIIL, § 1875(c)(3), 100 Stat. 2113, 2115, 2116,
2217, 2894; Oct. 13, 1988, Pub.L. 100-485, Title VI, § 702(a), 102 Stat. 2426; Nov. 10, 1988, Pub.L. 100-647,
Title I, § 1001(b)3)(A), Title VI § 6007(b), 102 Stat. 3349, 3687; Nov. 5, 1990, Pub.. 101-508, Title XI, §
11802(e)(1), 104 Stat, 1388-530; July 3, 1992, Pub.L. 102-318, Title V. § 521(b)(2), 106 Stat. 310; Oct. 24, 1992,
Pub 1. 102-486, Title XIX, § 1913(a)(2), 106 Stat. 3019; Aug. 10, 1993, Pub L. 103-66, Title XIII, § 13213(c)(1),
107 Stat. 474; Aug. 20, 1996, Pub.L. 104-188, Title I, § 1401(b)(4), 110 Stat. 1788; Aug. 21, 1996, Pub.L. 104-191,
Title 11, § 301(b), 110 Stat. 2048; Aug. 5, 1997, Pub.L. 105-34, Title IL, § 202(b). Title IX. § 975(a), 111 Stat. 808,
809, 898; Dec. 21, 2000, Pub.L. 106-554, § 1(a)(7) [Title 1T, § 202(b)(1)], 114 Stat. 2763, 2763A-629; June 7, 2001,
Pub.L. 107-16, Title IV, § 431(b), 115 Stat. 68; Mar. 9, 2002, Pub.L. 107-147, Title IV, § 406{a). (b}, 116 Stat. 43;
Nov. 11, 2003, Pub.L. 108-121 Title I, § 109(b), 117 Stat. 1341; Dec. 8, 2003, Pub.L. 108-173, Title XII, § 1201(b),
117 Stat. 2476; Oct. 4, 2004, Pub.L. 108-311, Title I, § 307(a), 118 Stat. 1179; Oct. 22, 2004, Pub.L. 108-357
Title VIL_§ 703(a). (b), 118 Stat. 1546, 1547; Dec. 21, 2005, Pub.L. 109-135, Tiite IV, § 412(q), 119 Stat. 2638;
Dec. 20, 2006, Pub.L. 109-432, Div. A, Title I, § 108(a), Title IV, § 406(a)(3), 120 Stat. 2939, 2950.)

[FN11 So in original. Probably should be followed by a comma.
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Effective: May 25, 2007

United States Code Annotated Currentness
Title 26. Internal Revenue Code (Refs & Annos)
Subtitle A, Income Taxes (Refs & Annos)
Chapter 1. Normal Taxes and Surtaxes (Refs & Annos)
Subchapter J. Estates, Trusts, Beneficiaries, and Decedents (Refs & Annos)
"8 Part I. Estates, Trusts, and Beneficiaries (Refs & Annos)
"8 Subpart A. General Rules for Taxation of Estates and Trusts (Refs & Annos)
=t § 641. Imposition of tax

(a) Application of tax.--The tax imposed by section 1(e) shall apply to the taxable income of estates or of any kind
of property held in trust, inchuding--

(1) income accumulated in trust for the benefit of unbormn or vnascertained persons or persons with contingent
interests, and income accumulated or held for future distribution under the terms of the will or trust;

2) income which is to be distributed currently by the fiduciary to the beneficiaries, and income collected by a
guardian of an infant which is to be held or distributed as the court may direct;

(3) income received by estates of deceased persons during the period of administration or settlement of the
estate; and

{4) income which, in the discretion of the fiduciary, may be either distributed to the beneficiaries or
accumulated.

(b} Computation and payment.--The taxable income of an estate or trust shall be computed in the same manner as
in the case of an individual, except as otherwise provided in this part. The tax shall be computed on such taxable
income and shall be paid by the fiduciary. For purposes of this subsection, a foreign trust or foreign estate shail be
treated as a nonresident alien individual who is not present in the United States at any time.

(c) Special rules for taxation of electing small business trusts.--
(1) In general.--For purposes of this chapter--

(A) the portion of any electing small business trust which consists of stock in 1 or more 8§ corporations shall
be treated as a separate trust, and

(B) the amount of the tax imposed by this chapter on such separate trust shall be determined with the
modifications of paragraph (2).
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(2) Modifications.--For purposes of paragraph (1), the modifications of this paragraph are the following:

{A) Excepl as provided in section 1¢h), the amount of the tax imposed by section 1(e) shall be determined
by using the highest rate of tax set forth in section 1{g).

{B) The exemption amount under section 55(d) shall be zero,

(C) The only items of income, loss, deduction, or credit to be taken into account are the following:
(i) The items required fo be taken into account under section 1366.
{il) Any gain or loss from the disposition of stock in an § corporation.

(iii) To the extent provided in regulations, State or local income taxes or administrative expenses to the
extent allocable to items described in clauses (i) and (ii).

(iv) Any interest expense paid or accrued on indebtedness incurred fo acquire stock in an 8
corporation.

No deduction or credit shall be allowed for any amount not described in this paragraph, and no
item described in this paragraph shall be apportioned to any beneficiary.

(D) No amount shall be allowed under paragraph (1) or {2) of section 1211(b).

(3) Treatment of remainder of trust and distributions.--For purposes of determining.--

{A) the amount of the tax imposed by this chapter on the portion of any electing small business trust not
treated as a ssparate trust under paragraph (1), and

(B} the distributable net income of the entire trust, the items referred to in paragraph (2XC) shall be
excluded. Except as provided in the preceding sentence, this subsection shall not affect the taxation of any
distribution from the trust,

(4) Treatment of unused deductions where termination of separate trust.--If a portion of an electing small
business trust ceases to be treated as a separate trust under paragraph (1), any carryover or excess deduction of
the separate trust which is referred to in section 642(h) shall be taken into account by the entire trust.

(5) Electing small husiness trust.--For purposes of this subsection, the term “electing smail business trust” has
the meaning given such term by section 1361(e)(1).

CREDIT(S)}

(Aug. 16, 1954, c. 736, 68A Stat. 215; Dec. 30, 1269, Pub.L. 91-172, Title VIIL, § 303(d) (3), 83 Stat. 684; Oct. 4,
1976, Pub.L. 94-455, Title VI, § 701(e} (2), 90 Stat. 1579; May 23, 1977, Pub.L. 95-30, Title 1. § 101(d) (8), 91
Stat. 134; Aug. 20, 1996, Pub.L. 104-188, Title I, § 1302(d), 110 Stat. 1778; Aug. 5, 1997, Pub.L. 105-34, Title
XVL § 1601(1)(3)(B), 111 Stat. 1093; July 22, 1998, Pub.L. 105-206, Title VL, § 6007(f(2), 112 Stat. 810; May 25,
2007, Pub.L. 110-28, Title VIH, § 8236(a), 121 Stat. 199.)
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Effective:[See Text Amendments]

United States Code Annotated Currentness

Title 26. Internal Revenue Code (Refs & Annos}
Subtitle A. Income Taxes (Refs & Annos)
Chapter 1. Normal Taxes and Surtaxes (Refs & Annos)
Subchapter J. Estates, Trusts, Beneficiaries, and Decedents (Refs & Annos)
"B Part 1. Fstates, Trusts, and Beneficiaries (Refs & Annos)
"B Subpart E. Grantors and Others Treated as Substantial Owners (Refs & Annos)
=§ 671. Trust income, deductions, and credits attributable to grantors and others as
substantial owners

Where it is specified in this subpart that the grantor or another person shall be treated as the owner of any portion of
a trust, there shall then be included in computing the taxable income and credits of the grantor or the other person
those items of income, deductions, and credits against tax of the trust which are atiributable to that portion of the
trust to the extent that such items would be taken into account under this chapter in computing taxable income or
credits against the tax of an individual. Any remaining portion of the trust shall be subject to subparis A through D.
No items of a trust shall be included in computing the taxable income and credits of the grantor or of any other
person solely on the grounds of his dominion and control over the trust under gection 61 (relating to definition of
gross income) or any other provision of this title, except as specified in this subpart.

CREDIT(S)

(Aug. 16, 1954, c. 736, 68A Stat. 226.)
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United States Code Annotated Currentness
Title 26. Internal Revenue Code (Refs & Annos)
Subtitle A. Income Taxes (Refs & Annos)
Chapter 1. Normal Taxes and Surtaxes (Refs & Annos)
~& Subchapter 8. Tax Treatment of S Corporations and Their Shareholders (Refs & Annos)
"& Part 1. In General
=~ § 1361. S corporation defined

{a) S corporation defined.--

(1) In general.—For purposes of this title, the term “S corporation’” means, with respect to any taxable year, a
small business corporation for which an election under gection 1362(a) is in effect for such year.

(2) C corporatien.--For purposes of this title, the term “C corporation™ means, with respect to any taxable year,
& corporation which is not an S corporation for such year.

(b} Small business corporation.--

{1) In general.--For purposes of this subchapter, the term “small business corporation” means a domestic
corporation which is not an ineligible corporation and which does not--

{A) have more than 100 shareholders,

(B) have as a sharcholder a person {other than an estate, a trust described in subsection (¢}(2), or an
organization described in subsection (¢)(6)) who is not an individual,

{C) have a nonresident alien as a sharcholder, and
(P) have more than 1 class of stock.

(2) Ineligible corporation defined.--For purposes of paragraph (1), the term “ineligible corporation™ means
any corporation which is--

{A) a financial institution which uses the reserve method of accounting for bad debts described in section
383,

(B} an insurance company subject to tax under subchapter L,

(C) a corporation to which an election under gection 936 applies, or
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(D) a DISC or former DISC.

(3) Treatment of certain wholly owned subsidiaries,--

(A) In general.--Except as provided in regulations prescribed by the Secretary, for purposes of this title--

(i} a corporation which is a qualified subchapter S subsidiary shall not be treated as a separate
corporation, and

(i) all assets, liabilitics, and items of income, deduction, and credit of a qualified subchapter S
subsidiary shall be treated as asscts, liabilities, and such items (as the case may be) of the S
corporation.

(B) Qualified subchapter S subsidiary.--For purposes of this paragraph, the lerm “qualified subchapter S
subsidiary” means any domestic corporation which is not an ineligible corporation (as defined in paragraph
(2)), if--

(D) 100 percent of the stock of such corporation is held by the S corporation, and
(ii) the S corporation elects to treat such corporation as a qualified subchapter 8 subsidiary,
(C} Treatment of terminations of qualified subchapter S subsidiary status.—

() In general.--Tor purposes of this title, if any corporation which was a qualified subchapter S
subsidiary ceases to meet the requirements of subparagraph (B), such corparation shall be treated as a
new corporation acquiring all of its assets (and assuming all of its liabilities) immediately before such
cessation from the S corporation in exchange for its stock.

(ii) Termination by reason of sale of stock.--If the failure to meet the requirements of subparagraph
(B) is by reason of the sale of stock of a corporation which is a qualified subchapter S subsidiary, the
sale of such stock shall be treated as if--

(1) the sale were a sale of an undivided interest in the assets of such corporation (based on the
percentage of the corpeoration's stock sold), and

(II) the sale were followed by an acquisition by such corporation of ali of its assets (and the
assumption by such corporation of all of its liabilities) in a transaction to which section 351
applics.

(D) Election after termination.--If a corporation's status as a qualified subchapter S subsidiary terminates,
such corporation {and any successor corporation) shall not be eligible to make--

(i) an election under subparagraph (B)(ii) to be treated as a qualified subchapter S subsidiary, or
(i) an election under section 1362(a) to be treated as an § corporation,

(E} Information returns.--Except to the extent provided by the Secretary, this paragraph shall not apply to
part HF of subchapter A of chapter 61 (refating to information returns).
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before its 5th taxable year which begins after the 1st taxable year for which such termination was
effective, unless the Secretary consents to such election,

(c) Special rules for applying subsection (b).--
{1) Members of a family treated as 1 shareholder.--
(A) In general.—-For purposes of subsection (b)(1){A), there shall be treated as one sharcholder--
{i) a husband and wife {and their estates), and
(ii) all members of a family (and their estates).
(B) Members of a family.--For purposes of this paragraph--

(i) In general.--The term “members of a family” means a common ancestor, any lineal descendant of
such common ancestor, and any spouse or former spouse of such common ancestor or any such lineal
descendant.

(ii) Common ancestor.--An individual shall not be considered to be a common ancestor if, on the
applicable date, the individual is more than 6 generations removed from the youngest generation of
shareholders who would (but for this subparagraph} be members of the family. For purposes of the
preceding sentence, a spouss (or former spouse) shall be treated as being of the same generation as the
individual to whom such spouse is (or was) married.

(iii) Applicable date.--The term “applicable date” means the latest of--
(I} the date the election under section 1362(a) is made,
(1) the earliest date that an individual described in ¢lause (i) holds stock in the S corporation, or
(IIT} October 22, 2004,

(C) Effect of adoption, etc.--Any legally adopted child of an individual, any child who is lawfully placed with
an individual for legal adoption by the individual, and any eligible foster child of an individual (within the
meaning of section 152(f(1)(C)), shall be treated as a child of such individual by blood.

(2) Certain trusts permitted as shareholders.--
(A) In general.--For purposes of subsection (b)}(1)(B), the following trusts may be shareholders:

(i) A wust all of which is treated (under subpart E of part I of subchapter J of this chapter) as owned by
an individual who is a citizen or resident of the United States.

(if) A trust which was described in clause (i) immediately before the death of the deemed owner and
which continues in existence after such death, but only for the 2-year period beginning on the day of
the deemed owner's death.

(iif) A trust with respect to stock transferred to it pursuant to the terms of a will, but only for the 2-year
period beginning on the day on which such stock is transferred to it.
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{iv) A trust created primarily to exercise the voting power of stock transferred to it.
(v) An electing small business trust.

(vi) In the case of a corporation which is a bank (as defined in gection 381) or a depository institution
holding company (as defined in section 3(w)(1) of the Federal Deposit Insurance Act (12 U.S.C,
1813(w)(1)), a trust which constitutes an individual retirement account under section 408(a), including
one designated as a Roth IRA under section 408A, but only to the extent of the stock held by such trust
in such bank or company as of the date of the enactment of this clause,

This subparagraph shall not apply to any foreign trust.

{B) Treatment as shareholders.--For purposes of subsection (b)(1)--

{i) In the case of a trust described in clause (i) of subparagraph (A), the deemed owner shall be treated
as the shareholder.

(ii) In the case of a frust described in clause (i) of subparagraph (A), the estate of the deemed owner
shall be treated as the sharcholder.

(iii) In the case of a trust described in clause (iii) of subparagraph (A), the estate of the testator shall be
trcated as the sharcholder.

(iv) In the case of a trust described in clause (iv) of subparagraph (A), each beneficiary of the trust
shall be treated as a shareholder.

{v) In the case of a trust described in clause (v} of subparagraph (A}, each potential current beneficiary
of such trust shall be treated as a shareholder; except that, if for any period there is no potential current
beneficiary of such trust, such trust shall be treated as the sharcholder during such period.

(vi) In the case of a trust described in clause (vi) of subparagraph (A), the individual for whose benefit
the trust was created shall be treated as a shareholder.

(3) Estate of individual in bankruptcy may be sharehelder.--For purposes of subsection (b}(1}(B), the term
“gstate” includes the estate of an individual in a case under title 11 of the United States Code.

{4) Differences in common stock voting rights disregarded.--For purposes of subsection (b){(1){I}}, a
corporation shall not be treated as having more than 1 class of stock solely because there are differences in
voting rights among the shares of common stock.

(5) Straight debt safe harbor.—

(A)

stoc.

(B)

In general.--For purposes of subsection (b)(1)(D), straight debt shall not be treated as a second class of
k.

Straight debt defined.—For purposes of this paragraph, the term “straight debt” means any written

unconditional promise to pay on demand or on a specified date a sum certain in money if--

(i) the mnterest rate (and interest payment dates) are not contingent on profits, the borrower's discretion,
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or similar factors,
(i) there is no convertibility (directly or indirectly) inte stock, and

(i) the creditor is an individual (other than a nonresident alien), an estate, a trust described in
paragraph (2), or a person which is actively and regularly engaged in the business of lending money.

(C) Regulations.--The Secretary shall prescribe such regulations as may be necessary or appropriate to
provide for the proper treatment of straight debt under this subchapter and for the coordination of such
treatment with other provisions of this title.

(6) Certain exempt organizations permitted as shareholders.--For purposes of subsection (b}1}B), an
organization which is—

(A) described in section 401 (a) or 501(c)(3}), and

(B) exempt from taxation under section 501{a),
may be a sharcholder in an § corporation.
(d) Special rule for qualified subchapter S trust.—

(1) In general.--In the case of a qualified subchapter S trust with respect to which a beneficiary makes an
clection under paragraph (2)--

(A) such trust shall be treated as a trust described in subsection (¢)}(2)(A)1),

(B) for purposes of section 678(a), the beneficiary of such trust shall be treated as the owner of that portion
of the trust which consists of stock in an S corporation with respect to which the election under paragraph
(2) is made, and

{C) for purposes of applying sections 4635 and 469 to the beneficiary of the trust, the disposition of the §
corporation stock by the trust shall be ireated as a disposition by such beneficiary.

(2} Election.—

(A) In general.—A beneficiary of a qualified subchapter S trust (or his legal representative) may elect to
have this subsection apply.

(B) Manner and time of election.--

(i) Scparate election with respect to each corporation.--An election under this paragraph shall be
made separately with respect to each corporation the stock of which is held by the trust.

(ii} Elections with respect to successive income heneficiaries,--If there is an election under this
paragraph with respect 1o any beneficiary, an election under this paragraph shall be treated as made by
each successive bencficiary unless such beneficiary affirmatively refuses to consent fo such election.

(ili) Time, manner, and form of election.--Any election, or refusal, under this paragraph shall be
made in such manner and form, and at such time, as the Secretary may prescribe.

© 2007 Thomsor/West, No Claim to Orig. U.S. Govt. Works,

Appendix Page No. 39




T

26 US.C.A. § 1361 Page 6
LR.C. § 1361

(C) Election irrevocable.--An election under this paragraph, once made, may be revoked only with the
consent of the Secretary.

(D) Grace period.--An election under this paragraph shall be effective up to 15 days and 2 months before
the date of the election,

(3} Qualified subchapter 8 trust.—-For purposes of this subsection, the term “qualified subchapter S trust”
means a trust--

(A) the terms of which require that--

(i) during the life of the current income beneficiary, there shall be only 1 income beneficiary of the
trust,

(if) any corpws distributed during the life of the current income beneficiary may be distributed only to
such beneficiary, :

(iii} the income interest of the current income beneficiary in the trust shall terminate on the earlier of
such beneficiary's death or the termination of the trust, and

(iv) upon the termination of the trust during the life of the current income beneficiary, the trust shall
distribute all of its assets to such beneficiary, and

(B) ali of the income (within the meaning of section 643(b)} of which is distributed {or required to be
distributed} currently to 1 individual who is a citizen or resident of the United States.

A substantially separate and independent share of a trust within the meaning of section 663{c) shall be
treated as a separate trust for purposes of this subsection and subsection (c).

(4) Trust ceasing to be qualified.—

(A) Failure to meet requirements of paragraph (3)(A).--If a qualified subchapter S trust ceases to meet
any requirement of paragraph (3)(A), the provisions of this subsection shall not apply to such trust as of the
date it ceases fo meet such requirement,

{B) Failure to meet requirements of paragraph (3)(B).—-If any qualified subchapter S trust ceases to
meet any requirement of paragraph (3)(B) but continues to meet the requirements of paragraph (3)(A), the
provisions of this subsection shall not apply to such trusi as of the first day of the first taxable year
beginning after the first taxable year for which it failed to meet the requirements of paragraph (3XB).

(e) Electing small business trust defined.--
{1) Electing small business trust,--For purposes of this section--

(A) In general.--Except as provided in subparagraph (B), the term “electing small business trust” means
any trust if--

(i) such trust does not have as a beneficiary any person other than (I} an individual, (11} an estate, (I11)

an organization described in paragraph (2), (3), (4), or (5) of section 170(c), or {IV) an organization
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{2) By corporation ceasing to be small business corporation.—

{A) In general.--An election under subsection (a) shall be terminated whenever (at any time on or after the
1st day of the 1st taxable year for which the corporation is an S corporation) such corporation ceases to be a
small business corporation.

(B) When effective,--Any termination under this paragraph shall be effective on and afier the date of
cessation.

(3) Where passive investment income exceeds 25 percent of gross receipts for 3 consecutive taxable years
and corporation has accumulated earnings and profits.--

(A) Termination.--
(i) In general.--Ax election under subsection (a) shall be terminated whenever the corporation--
(I) has accumulated eamings and profits at the close of each of 3 consecutive taxable years, and

(II) has gross receipts for each of such taxable years more than 25 percent of which are passive
investment income.

{ii} When effective.--Any termination under this paragraph shall be effective on and afier the first day
of the first taxable year beginning afier the third consecutive taxable year referred to in clanse (i),

(ifi) Years taken into account.--A prior taxable year shall not be taken into account under clause (i)
unless--

(I} such taxable year began after December 31, 1981, and
(IT} the corporation was an S corporation for such taxable vear.
(B} Gross receipts from the sales of certain assets.--For purposes of this paragraph--

(i) in the case of dispositions of capital assets (other than stock and securities), gross receipts from such
dispositions shall be taken into account only to the extent of the capital gain net income therefrom, and

(i) in the case of sales or exchanges of stock or securities, gross receipts shall be taken into account
only to the extent of the gains therefrom.

{C) Passive investment income defined.--

{i) In general.—-Except as otherwise provided in this subparagraph, the term “passive investment
income” means gross receipts derived from royalties, rents, dividends, interest, and annuities.

(ii) Exception for interest on notes from sales of inventory.--The term “passive investment income™
shall not include interest on any obligation acquired in the ordinary course of the corporation's trade or
business from its sale of property described in section 1221(a)(1}.

(lii) Treatment of certain lending or finance companies.—-If the S corporation meets the
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requirements of section 542(c)(6) for the taxable year, the term “passive investment income™ shall not
include gross receipts for the taxable year which are derived directly from the active and regular
conduct of a lending or finance business (as defined in section 542(d)(1}).

(iv) Treatment of certain dividends.--If an § corporation holds stock in a C corporation meeting the
requirements of section 1504(a)(2), the term “passive investment income” shall not include dividends
from such C corporation to the extent such dividends are attributable to the earnings and profits of such
C corporation derived from the active conduct of a trade or business.

{v) Exception for banks, etc.—-In the case of a bank (as defined in section 581) or a depository
institution holding company (as defined in section 3(w)(1) of the Federal Deposit Insurance Act (12
U.S.C. 1813(w¥H 1)), the term “passive investment income™ shall not include—

{I) interest income earned by such bank or company, or

(IT) dividends on assets required to be held by such bank or company, including stock in the
Federal Reserve Bank, the Federal Home Loan Bank, or the Federal Agriculiural Mortgage Bank
or participation certificates issued by a Federal Intermediate Credit Bank.

{ (D) to (F) Repealed.Pub.L. 110-28. Title VIIL § 8231(a), May 25, 2007, 121 Stat. 196]

(¢) Treatment of S termination year.--
(1) In general.—In the case of an S termination year, for purposes of this title--

(A) S short year.—-The portion of such year ending before the 1st day for which the termination is effective
shall be treated as a short taxable year for which the corporation is an S corporation.

(B) C short year.—-The portion of such year beginning on such ist day shall be treated as a short taxable
year for which the corporation is a C corporation.

(2) Pro rata allocation.--Except as provided in paragraph (3) and subparagraphs (C) and (D) of paragraph {6),
the determination of which items are to be taken into account for each of the short taxable years referred to in
paragraph (1) shall be made--

(A) first by determining for the S termination year--

(i) the amount of each of the items of income, loss, deduction, or credit described in section

1366(a)(1)(A), and
(ii) the amount of the nonseparately computed income or loss, and

(B) then by assigning an equal portion of each amount determined under subparagraph (A} to each day of
the S termination year.

(3} Election to have items assigned to each short taxable year under normal {ax accounting rules.--
(A) In general.--A corporation may elect to have paragraph (2) not apply.

{B) Sharcholders must consent to election.--An election under this subsection shall be valid only if all
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persons who are shareholders in the corporation at any time during the § short year and all persons who are
shareholders in the corporation on the first day of the C short year consent to such election,

(4) 8 termination year.--For purposes of this subsection, the term “S termination year” means any taxable year
of a corporation (determined without regard to this subsection) in which a termination of an election made
under subsection (a) takes effect (other than on the 1st day thereof). '

{5) Tax for C short year determined on annualized basis.--

(A) In general.--The taxable income for the short year described in subparagraph (B} of paragraph (1) shall
be placed on an annual basis by multiplying the taxable income for such short year by the number of days
in the $ termination year and by dividing the result by the number of days in the shert year. The tax shall be
the same part of the tax computed on the annual basis as the number of days in such short year is of the
number of days in the § termination year.

(B) Section 443{d)(2} to apply.--Subsection (d} of section 443 shall apply tc the short taxable year
described in subparagraph (B) of paragraph (1).

(6) Other special rules.—-For purposes of this title--
(A} Short years treated as 1 year for carryover purposes.--The short taxable year described in
subparagraph (A) of paragraph (1) shall not be taken into account for purposes of determining the number
of taxable years to which any item may be carried back or carried forward by the corporation.
(B) Due date for 8 year.--The due date for filing the retumn for the short taxable year deseribed in
subparagraph (A} of paragraph (1} shall be the same as the due date for filing the return for the short
taxable year described in subparagraph (B) of paragraph (1} {including extensions thereof).

(C) Paragraph (2} not to apply to items resulting from section 338.—Paragraph (2) shall not apply with
respect to any item resulting from the application of section 338,

(D) Pro rata allecation for S termination year not to apply if 50-percent change in ownership.—-
Paragraph (2) shall not apply to an S termination year if there is a sale or exchange of 50 percent or more of
the stock in such corporation during such year.

(f) Inadvertent invalid elections or terminations.--If--

(1) an election under subsection (a), section 1361{(bY3)(BY(ii}, or gection 1361 {c)( 1)} A)ii) by any corporation--

{A) was not effective for the taxable year for which made (determined without regard to subsection (b)(2))
by reason of a failure to meet the requirements of section 1361{b) or to obtain sharcholder consents, or

(B) was terminated under paragraph (2) or (3) of subsection (d), section 1361(b}{3)C), or section
1361(c)1UD)(iii),

(2} the Secretary determines that the circumstances resulting in such ineffectivensss or termination were
inadvertent,

(3) no later than a reasonable period of time after discovery of the circumstances resulting in such
ineffectiveness or termination, steps were taken—
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(A) so that the corporation for which the election was made or the termination ocourred is a small business
corporation or a qualified subchapter S subsidiary, as the case may be, or

{B) to acquire the required sharcholder consents, and

(4) the corporation for which the election was made or the termination occurred, and each person who was a
shareholder in such corporation at any time during the period specified pursuant to this subsection, agrees to
make such adjustments (consistent with the treatment of such corporation as an § corporation or a qualified
subchapter S subsidiary, as the case may be) as may be required by the Secretary with respect to such period,

then, notwithstanding the circumstances resulting in such ineffectiveness or termination, such corporation shall be

treated as an S corporation or a qualified subchapter S subsidiary, as the case may be [FN1] during the period
specified by the Secretary.

(2) Election afier termination.--If a small business corporation has made an election under subsection (a) and if
such election has been terminated under subsection (d}, such corporation (and any successor corporation) shall not
be eligible to make an election under subsection (a} for any taxable year before its Sth taxable year which begins
after the 1st taxable year for which such termination is effective, unless the Secretary consents to such election.

CREDIT(S)

(Added Pub.L. 97-334, § 2, Oct. 19, 1982, 96 Stat. 1672, and amended Pub.L. 98-369, Title I, § 102(d){(2). Title VIL
§ 721(g), (k). (1), (1), July 18, 1984, 98 Stat. 623, 968, 969, 971; Pub.L. 100-647, Title I, §§ 1006(N(6), 1007(gx9),

Nov. 10, 1988, 102 Stat. 3406, 3435; Pub.l.. 104-188, Tide [. §§ 1305(a), (b), 1308(c), 1311(b)(1), Aug. 20, 1996,
110 Stat. 1779, 1780, 1783, 1784; Pub.L. 106-170, Title V. § 532(¢}2)T), Dec. 17, 1999, 113 Stat, 1931; Pub L.

108-357, Title 11, §§ 231(b), 237{a), 238(a), Oct. 22, 2004, 118 Stat. 1433, 1436; Pub.L. 109-135_Title IV, § 413(b),
Dec. 21, 2005, 119 Stat. 2641; Pub.L. 110-28, Title VIIL § 8231(a}, May 25, 2007, 121 Stat. 196.)
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CBaldwin's Ohio Revised Code Annotated Currentness
Title LVIH. Taxation

R& Chapter 5717. Appeals (Refs & Annos)

=+ 3717.02 Appeals from final determination of the tax commissioner; procedure; hearing

Except as otherwise provided by law, appeals from final determinations by the tax commissioner of any preliminary,
amended, or final tax assessments, reassossments, valuations, determinations, findings, computations, or orders
made by the commissioner may be taken to the board of tax appeals by the taxpayer, by the person to whom notice
of the tax assessment, reassessment, valuation, determination, finding, computation, or order by the commissioner is
required by law to be given, by the director of budget and management if the revenues affected by such decision
would accrue primarily to the state treasury, or by the county auditors of the counties to the undivided general tax
funds of which the revenues affected by such decision would primarily accrue. Appeals from the redetermination by
the director of development under division (B) of section 5709.64 or division (A) of section 5709.66 of theRevised
Code may be taken to the board of tax appeals by the enterprise to which notice of the redetermination is required by
law to be given. Appeals from a decision of the tax commissioner concerning an application for a property tax
exemption may be taken to the board of tax appeals by a school district that filed a statement concerning such
application under division (C) of section 5715,27 of the Revised Code. Appeals from a redetermination by the
director of job and family services under section 5733.42 of the Revised Code may be taken by the person to which
the notice of the redetermination is required by law to be given under that section.

Such appeals shall be taken by the filing of a notice of appeal with the board, and with the tax commissioner if the
tax commissioner's action is the subject of the appeal, with the director of development if that director's action is the
subject of the appeal, or with the director of job and family services if that director's action is the subject of the
appeal. The notice of appeal shall be filed within sixty days after service of the notice of the tax assessment,
reassessment, valuation, determination, finding, computation, or order by the commissioner or redetermination by
the director has been given as provided in gsection 5703.37, 5709.64, 5709.66, or 53733.42 of the Revised Code. The
notice of such appeal may be filed in person or by certified mail, express mail, or authorized delivery service. If the
notice of such appeal is filed by certified mail, express mail, or authorized delivery service as provided in section
5763.056 of the Revised Code, the date of the United States postmark placed on the sender's receipt by the postal
servioe or the date of receipt recorded by the authorized delivery service shall be treated as the date of filing. The
notice of appeal shall have attached thereto and incorporated therein by reference a true copy of the notice sent by
the commissioner or director to the taxpayer, enterprise, or other person of the final determination or
redetermination complained of, and shall aiso specify the errors therein complained of, but failure to attach a copy of
such notice and incorporate it by reference in the notice of appeal does not invalidate the appeal.

Upon the filing of a notice of appeal, the tax commissiorer or the director, as appropriate, shall certify to the board a
transcript of the record of the procecdings before the commissioner or director, together with all evidence considered
by the commissioner or director in connection therewith. Such appeals or applications may be heard by the board at
its office in Columbus or in the county where the appellant resides, or it may cause its examiners to conduct such
hearings and to report to it their findings for affirmation or rejection. The board may order the appeal to be heard
upon the record and the evidence certified to it by the commissioner or director, but upon the application of any
interested party the board shall order the hearing of additional evidence, and it may make such investigation
concerning the appeal as it considers proper. '

2002 S 200, eff. 9-6-02;2000 S 287, off. 12-21-00:2000 H 612, off. 9-29-00:1994 § 19, eff, 7-22-94: 1985 H 321,
eff. 10-17-85; 1985 S 124, 1983 H 260; 1981 H 351, 1977 H 634; 1976 H920; 1973 § 174; 1953 H 1; GC 5611)
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CBaldwin's Ohio Revised Code Annotated Currentness
Title LVII Taxation

" Chapter 5717. Appeals (Refs & Annogs)

=+5717.04 Appeal from decision of board of tax appeals to supreme court

The proceeding to obtain a reversal, vacation, or modification of a decision of the board of tax appeals shall be by
appeal to the supreme court or the court of appeals for the county in which the property taxed is situate or in which
the taxpayer resides. If the taxpayer is a corporation, then the proceeding to obtain such reversal, vacation, or
modification shall be by appeal to the supreme court or to the court of appeals for the county in which the property
taxed is situate, or the county of residence of the agent for service of process, tax notices, or demands, or the county
in which the corporation has its principal place of business. In all other instances, the proceeding to obtain such
reversal, vacation, or modification shall be by appeal to the court of appeals for Franklin county.

Appeals from decisions of the board determining appeals from decisions of county boards of revision may be
institated by any of the persons who were parties to the appeal before the board of tax appeals, by the person in
whose name the property involved in the appeal is listed or sought to be listed, if such person was not a party to the
appeal before the board of tax appeals, or by the county auditor of the county in which the property invelved in the
appeal is located.

Appeals from decisions of the board of tax appeals determining appeals from final determinations by the tax
commissioner of any preliminary, amended, or final tax assessments, reassessments, valuations, determinations,
findings, computations, or orders made by the commissioner may be institited by any of the persons who were
parties to the appeal or application before the board, by the person in whose name the property is listed or sought to
be listed, if the decision appealed from determines the valuation or liability of property for taxation and if any such
person was not a party to the appeal or application before the board, by the taxpayer or any other person to whom
the decision of the board appealed from was by law required (o be certified, by the direcior of budget and
management, if the revenue affected by the decision of the board appealed from would accrue primarily to the state
treasury, by the county auditor of the county to the undivided general tax funds of which the revenues affected by
the decision of the board appealed from would primarily accrue, or by the tax commissioner.

Appeals from decisions of the board upon all other appeals or applications filed with and determined by the board
may be instivted by any of the persons who were parties to such appeal or application before the board, by any
persons to whom the decision of the board appealed from was by law required to be certified, or by any other person
to whom the board certified the decision appealed from, as authorized by section 5717.03 of the Revised Code.

Such appeals shall be taken within thirty days afier the date of the entry of the decisior of the board on the journal of
its proceedings, as provided by such section, by the filing by appellant of a notice of appeal with the court 1o which
the appeal is taken and the board. If a timely notice of appeal is filed by a party, any other party may file a notice of :
appeal within ten days of the date on which the first notice of appeal was filed or within the time otherwise !
prescribed in this section, whichever is [ater. A notice of appeal shall set forth the decision of the board appealed
from and the errors therein complained of. Proof of the filing of such notice with the board shall be filed with the
court to which the appeal is being taken. The court in which notice of appeal is first filed shall have exclusive
jurisdiction of the appeal.

In all such appeals the tax commissioner or all persons to whom the decision of the board appealed from is required
by such section to be certified, other than the appelant, shall be made appellees. Unless waived, notice of the appeal
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shall be served upon ali appellees by certified mail. The prosecuting attorney shall represent the county auditor in
any such appeal in which the auditor is a party.

The board, upon written demand filed by an appellant, shall within thirty days after the filing of such demand file
with the court to which the appeal is being taken a certified transcript of the record of the proceedings of the board
pertaining to the decision complained of and the evidence considered by the board in making such decision.

If upon hearing and consideration of such record and evidence the court decides that the decision of the board
appealed from is reasonable and lawful it shall affirm the same, but if the court decides that such decision of the
board is unreasonable or unlawful, the court shall reverse and vacate the decision or medify it and enter final
judpment in accordance with such modification.

The clerk of the count shall certify the judgment of the court to the board, which shall certify such judgment to such
public officials or take such other action in connection therewith as is required to give effect to the decision. The
"axpayer” includes any person required to retwrn any property for taxation.

Any party to the appeal shall have the right to appeal from the judgment of the court of appeals on questions of law,
as in other cases.

(1987 H 231, eff. 10-5-87; 1983 H 260; 1977 H 634; 1973 S 174; 125 v 250; 1953 H 1; GC 5611-2)
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PBaldwin's Ohio Revised Code Annotated Cugrentness
Title LVIL. Taxation

"8 Chapter 5747. Income Tax (Refs & Armmos)
"& General Provisions

=+ 5374701 Definitions

Except as otherwise expressly provided or clearly appearing from the context, any term used in this chapter that is
not otherwise defined in this section has the same meaning as when used in a comparable context in the laws of the
United States relating to federal income taxes or if not used in a comparable context in those laws, has the same
meaning as in section 5733.40 of the Revised Code. Any reference in this chapter to the Internal Revenue Code
includes other laws of the United States relating to federal income taxes.

As used in this chapter:

(A) "Adjusted gross income" or "Ohio adjusted gross income” means federal adjusted gross income, as defined and
used in the Internal Revenue Code, adjusted as provided in this section:

(1) Add interest or dividends on obligations or securities of any state or of any political subdivision or authority of
any state, other than this state and its subdivisions and authorities.

(2) Add interest or dividends on obligations of any authority, commission, instrumentality, territory, or possession of
the United States to the extent that the interest or dividends are exempt from federal income taxes but not from state
income taxes.

(3) Deduct interest or dividends on obligations of the United States and ifs territories and possessions or of any
authority, commission, or instrumentality of the United States to the extent that the interest or dividends are included
in federal adjusted gross income but exempt from state income taxes under the laws of the United States.

(4} Deduct disability and survivor's benefits to the extent included in federal adjusted gross income.

(5) Deduct benefits under Title I of the Social Security Act [FN1] and ter 1 railroad retirement benefits to the
extent included in federal adjusted gross income under section 86 of the Internal Revenue Code. [FNZ]

{6} In the case of a taxpayer who is a beneficiary of a trust that makes an accumulation distribution as defined in
section 665 of the Internal Revenue Code, add, for the beneficiary’s taxable years beginning before 2002, the
portion, if any, of such distribution that does not exceed the undistributed net income of the trust for the three
taxable years preceding the taxable year in which the distribution is made to the extent (hat the portion was not
included in the trust's taxable income for any of the trust's taxable years begiming in 2002 or thereafter.
"Undistributed net income of a trust” means the taxable income of the trust increased by (a)(i) the additions to
adjusted gross income required under division {A) of this section and (ii) the personal exemptions allowed to the

- trust pursuant to section 642(b) of the Internal Revenue Code, and decreased by (b)(i} the deductions to adjusted

gross income required under division {A) of this section, (ii) the amount of federal income taxes attributable to such
income, and (iii) the amount of taxable income that has been included in the adjusted gross income of a beneficiary
by reason of a prior accumulation distribution, Any undistributed net income included in the adjusted gross income
of a beneficiary shall reduce the undistributed net income of the trust commencing with the earliest years of the
accumulation period.
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(7) Deduct the amount of wages and salaries, if any, not otherwise allowable as a deduction but that would have
been allowable as a deduction in computing federal adjusted gross income for the taxable vear, had the targeted jobs
credit allowed and determined under sections 38, 51, and 52 of the Internal Revenue Code[FN3] not been in effect.

(8) Deduct any interest or interest equivalent on public obligations and purchase obligations to the extent that the
interest or interest equivalent is included in federal adjusted gross income.

{9) Add any loss or deduct any gain resulting from the sale, exchange, or other disposition of public obligations to
the extent that the loss has been deducted or the gain has been included in computing federal adjusted gross income.

(10) Deduct or add amounts, as provided under gection 5747.70 of the Revised Code, related to contributions to
variable college savings program accounts made or tuition units purchased pursuant to Chapter 3334. of the Revised
Code.

{11}a} Deduct, to the extent not otherwise allowable as a deduction or exclusion in computing federal or Ohio
adjusted pross income for the taxable year, the amount the taxpayer paid during the taxable year for medical care
msurance and qualified long-tenn care insurance for the taxpayer, the taxpayer's spouse, and dependents. No
deduction for medical care insurance under division (A)(11) of this section shall be allowed either to any taxpayer
who is eligible to participate in any subsidized health plan maintained by any employer of the taxpayer or of the
taxpayer's spouse, or to any {axpayer who is entitled to, or on application would be entitled to, benefits under part A
of Title XVIII of the "Social Security Act,” 49 Stat, 620 (1935), 42 U.5,C. 301, as amended. For the purposes of
divisien (A)(11){a) of this section, "subsidized health plan" means a health plan for which the employer pays any
portion of the plan's cost. The deduction allowed under division (A)(11)(a) of this section shall be the net of any
related premium refunds, related premium reimbursements, or related insurance premium dividends received during
the taxable year.

(b} Deduct, to the extent not otherwise deducted or excluded in computing federal or Ohio adjusted gross income
during the taxable year, the amount the taxpayer paid during the taxable year, not compensated for by any insurance
or otherwise, for medical care of the taxpayer, the taxpayet's spouse, and dependents, to the extent the expenses
exceed seven and one-half per cent of the taxpayer's federal adjusted gross income.

(o) For purposes of division (A)(11) of this section, "medical care” has the meaning given in section 213 of the
Intemal Revenue Code, subject to the special rules, limitations, and exclusions set forth therein, and "qualified long-
term care" has the same meaning given in gection 7702B(c) of the Internal Revenue Code. [FIN4]

{12}(a) Deduct any amount included in federal adjusted gross income solely becanse the amount represents a
reimbursement or refund of expenses that in any year the taxpayer had deducted as an itemized deduction pursuant
to section 63 of the Internal Revenite Code and applicable United States department of the treasury regulations. The
deduction otherwise allowed under division (A}(12)(a) of this section shall be reduced to the extent the
reimbursement is attributable to an amount the taxpayer deducted under this section in any taxable year,

(b) Add any amount not otherwise included in Ohio adjusted gross income for any taxable year to the extent that the
amount is attributable to the recovery during the taxable year of any amount deducted or excluded in computing
federal or Ohio adjusted gross income in any taxable year.

{13) Deduct any portion of the deduction described in section 1341({a)(2} of the Internal Revenue Code, for repaying
previously reported income received under a claim of right, that meets both of the following requirements:

(a) It is allowable for repayment of an item that was included in the taxpayer's adjusted gross income for a prior
taxable year and did not qualify for a credit under division (A) or (B) of section 5747.05 of the Revised Code for
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that year;
(b) It does not otherwise reduce the taxpayer's adjusted gross income for the current or any other taxable year.

{14) Deduct an amount equal to the deposits made to, and net investment earnings of, a medical savings account
during the taxable year, in accordance with gsection 3924 .66 of the Revised Code, The deduction allowed by division
{A)(14) of this section does not apply to medical savings account deposits and earnings otherwise deducted or
excluded for the current or any other taxable vear from the taxpayer's federal adjusted gross income.

{15)(a) Add an amount equal to the funds withdrawn from a medical savings account during the taxable year, and
the net investment earnings on those funds, when the funds withdrawn were used for any purpose other than to

reimburse an account holder for, or to pay, eligible medical expenses, in accordance with section 3924.66 of the
Revised Code;

(b) Add the amounts distributed from a medical savings account under division (A)2) of section 3924.68 of the
Revised Code during the taxable year,

{16} Add any amount claimed as a credit under section 5747.059 of theRevised Code to the extent that such amount
satisfies either of the following:

{(a) The amount was deducted or excluded from the computation of the taxpayer's federal adjusted gross income as
required to be reported for the taxpayer's taxable vear under the Internal Revenue Code;

{b) The amount resulted in a reduction of the taxpayer's federal adjusted gross income as required to be reported for
any of the taxpayer's taxable years under the Internal Revenue Code.

(17) Deduct the amount contributed by the taxpayer to an individual development account program established by a
county department of job and family services pursuant to sections 329.11 to 329.14 of the Revised Code for the
purpose of matching funds deposited by program participants. On request of the tax commnissioner, the taxpayer
shall provide any information that, in the tax commissioner’s opinion, is necessary to establish the amount deducted
under division (A)}(17) of this section,

{18) Beginning in taxable year 2001 but not for any taxable year beginning after December 31, 20035, if the taxpayer
is married and files a joint retwrn and the combined federal adjusted gross income of the taxpayer and the taxpayer's
spouse for the taxable year does not exceed one hundred thousand dollars, or if the taxpayer is single and has a
federal adjusted gross income for the taxable year not exceeding fifty thousand dollars, deduct amounts paid during
the taxable year for qualified tuition and fees paid to an eligible institution for the taxpayer, the taxpayer's spouse, or
any dependent of the taxpayer, who is a resident of this state and is enrolled in or attending a program that
culminates in a degree or diploma at an eligible institution, The deduction may be claimed only to the extent that
qualified tition and fees are not otherwise deducted or excluded for any taxable year from federal or Ohio adjusted
gross income. The deduction may not be claimed for educational expenses for which the taxpayer claims a credit
under gsection 5747.27 of the Revised Code.

{19) Add any reimbursement received during the taxable year of any amount the taxpayer deducted under division
{A)(18)} of this section in any previous taxable year to the extent the amount is not otherwise included in Ohio
adjusted gross income.

(20)(a)(i} Add five-sixths of the amount of depreciation expense allowed by subsection (I¢) of section 168 of the
Internal Revenue Code, including the taxpayer's proportionate or distributive share of the amount of depreciation

expense allowed by that subsection to a pass-through entity in which the taxpayer has a direct or indirect ownership
interest.
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(i1} Add five-sixths of the amount of qualifying section 179 depreciation expense, including a person's proportionate
or distributive share of the amount of qualifying section 179 depreciation expense allowed to any pass-through
entity in which the person has a direct or indirect ownership. For the purposes of this division, "qualifying section
179 depreciation expense” means the difference between (I) the amount of depreciation expense directly or
indirectly allowed to the taxpayer under section 179 of the Internal Revenue Code, and (1I) the amount of
depreciation expense directly or indirectly allowed to the taxpayer under section 179 of the Internal Revenue Code
as that section existed on December 31, 2002,

The tax commissioner, under procedures established by the commissioner, may waive the add-backs related to a
pass-through entity if the taxpayer owns, directly or indirectly, less than five per cent of the pass-through entity.

(b} Nothing in division {A)(20} of this section shall be construed to adjust or modify the adjusted basis of any asset.

{¢) To the extent the add-back required under division (A)(20)(a) of this section is attributable to property generating

nonbusiness income or loss allocated under section 5747.20 of the Revised Code, the add-back shall be sitused to {
the same location as the nonbusiness income or loss generated by the property for the purpose of determining the
credit under division (A} of section 5747.05 of the Revised Code. Otherwise, the add-back shall be apportioned, i

subject to one or more of the four alternative methods of apportionment enumerated in section 5747.21 of the
Revised Code,

(d) For the purpases of division (A) of this section, net operating loss carryback and carryforward shall not include :
five-sixths of the allowance of any net operating loss deduction carryback or carryforward to the taxable vear to the i

extent such loss resulted from depreciation allowed by section 168(k) of the Intemal Revenue Code and by the
qualifying section 179 depreciation expense amount.

(21)(a) If the taxpayer was required to add an amount under division {A) (20)(a) of this section for a taxable year,
deduct one-fifth of the amount so added for each of the five succeeding taxable years.

{(b) If the amount deducted under division (A){(21)(a) of this section is attributable to an add-back allocated under
division (A}(20)(c} of this section, the amount deducted shall be sitused to the same location. Otherwise, the add-
back shall be apportioned using the apportionment factors for the taxable year in which the deduction is taken,
subject to one or more of the four aliernative methods of apportionment enumerated in section 5747.21 of the
Revised Code.

() No deduction is available under division (A}(21)(a) of this section with regard to any depreciation allowed by
section 168(k) of the Internal Revenue Code and by the qualifying section 179 depreciation expense amount to the
extent that such depreciation resulted in or increased a federal net operating loss carryback or carryforward to a
taxable year to which division (A}20)(d) of this section does not apply.

(22) Deduct, to the cxtent not otherwise deducted or excluded in computing federal or Chio adjusted gross income
for the taxable year, the amount the taxpayer received during the taxable vear as reimbursement for life insurance
premiums under section 5919.31 of the Revised Code.

{23) Deduct, to the extent not otherwise deducted or excluded in computing federal or Ohio adjusted gross income

for the taxable year, the amount the taxpayer received during the taxable year as a death benefit paid by the adjutant
general under section 5919.33 of the Revised Code.

{24) Deduct, to the extent included in federal adjusted gross income and not otherwise allowable as a deduction or
exclusion in computing federal or Ohio adjusted gross income for the taxable year, military pay and allowances
received by the taxpayer during the taxable year for active duty service in the United Stales army, air force, navy,
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marine corps, or coast guard or reserve components thereof or the national guard. The deduction may not be claimed
for military pay and allowances received by the taxpayer while the taxpayer is stationed in this state.

(25} Deduct, to the extent not otherwise allowable as a deduction or exclusion in computing federal or Ohio adjusted
gross income for the taxable year and not otherwise compensated for by any other source, the amount of qualified
organ donation expenses incurred by the taxpayer during the taxable year, not to exceed ten thousand dollars. A
taxpayer may deduct qualified organ donation expenses only once for all taxable years beginning with taxable years
beginning in 2007.

For the purposes of division (A)(25) of this section:

{a} "Human organ" means all or any portior of a human lver, pancreas, kidney, intestine, or lung, and any portion of
human bone marrow.

(b} "Qualified organ donation expenses” means travel expenses, lodging expenses, and wages and salary forgone by
a taxpayer in connection with the taxpayer's donation, while living, of one or more of the taxpayer's human organs to
another human being.

(B) "Business incoms"” means income, including gain or loss, arising from transactions, activities, and sources in the
regular course of a trade or business and includes income, gain, or loss from real property, tangible property, and
intangible property if the acquisition, rental, management, and disposition of the property constitute integral parts of
the regular course of a trade or business operation. "Business income"” includes income, including gain or loss, from
a partial or complete liquidation of a business, including, but not limited to, gain or loss from the sale or other
disposition of goodwill.

(C) "Nonbusiness income” means all income other than business income and may include, but is not limited to,
compensation, rents and royalties from real or tangible personal property, capital gains, interest, dividends and
distributions, patent or copyright royallies, or lottery winmings, prizes, and awards.

(D) "Compensation" means any form of remuneration paid to an employee for personal services.

{E) "Fiduciary" means a guardian, trustee, executor, administrator, receiver, conservator, or any other person acting
in any fiduciary capacity for any individual, trust, or estate.

(F) "Fiscal year” means an accounting period of twelve months ending on the last day of any month other than
December.

(G) "Individual™ means any natural person.

(H) "Internal Revenue Code” means the "Internal Revenue Code of 1986, 100 Stat. 2085, 26 US.C.A. 1, as
amended.

{1} "Resident" means any of the following, provided that division (I}{3) of this section applies only to taxable vears
of a trust beginning in 2002 or thereafter:

(1) An individual who is domiciled in this state, subject to section 5747. 24 of the Revised Code;

{2) The estate of a decedent who at the time of death was domiciled in this state. The domicile tests of section
5747.24 of the Revised Code are not controlling for purposes of division (I)(2) of this section.
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(3) A trust that, in whole or part, resides in this state. If only part of a trust resides in this state, the trust is a resident
only with respect to that part.

For the purposes of division (I){3) of this section:

{a} A trust resides in this state for the trust’s current taxable year to the extent, as described in division (D{3)(d) of
this section, that the trust consists directly or indirectly, in whole or in part, of assets, net of any related liabilities,
that were transferred, or caused to be transferred, directly or indirectly, to ihe trust by any of the following:

(i) A person, a court, or a governmental entity or instrumentality on account of the death of a decedent, but only if
the trust is described in division (I)(3){e}(i) or (ii) of this section;

{ii) A person who was domiciled in this state for the purposes of this chapter when the person directly or indirectly
transferred assets to an irevocable trust, but only if at least one of the trust's qualifying beneficiaries is domiciled in
this state for the purposes of this chapter during all or some pertion of the trust's current taxable year;

(iii) A person who was domiciled in this state for the purposes of this chapter when the trust document or instrument
or part of the trust document or instrument became irrevocable, but only if at least one of the trust's qualifying
beneficiaries is a resident domiciled in this state for the purposes of this chapter during all or some portion of the
trust's current taxable year. If a trust document or instrument became irrevocable upon the death of a person who at
the time of death was domiciled in this state for purposes of this chapter, that person is a person described in
division {I)(3)}{a)(iii} of this section.

(b) A trust is irrevocable to the extent that the transferor is not considered to be the owner of the net assets of the
trust under sections 671 to 678 of the Internal Revenue Code, [FN5]

(c) With respect fo a trust other than a charitable lead trust, " qualifying beneficiary” has the same meaning as
"potential current beneficiary" as defined in section 1361(e)(2) of the Internal Revenue Code, and with respect to a
charitable lead trust "qualifying beneficiary" is any current, future, or contingent beneficiary, but with respect to any
trust "gualifying beneficiary” exchudes a person or a governmental entity or instrumentality to any of which a
contribution would qualify for the charitable deduction under section 170 of the Internal Revenue Code.

(d} For the purposes of division (1}{3)(a) of this scction, the extent to which a trust consists directly or indirectly, in
whole or in part, of assets, net of any related liabilities, that were transferred directly or indirectly, in whole or part,
to the trust by any of the sources enumerated in that division shall be ascertained by multiplying the fair market
value of the trust's assets, net of related liabilities, by the qualifying ratio, which shall be computed as follows:

(1) The first time the trust receives assets, the numerator of the qualifying ratio is the fair market value of those
assets at that time, net of any related liabilities, from sources enumerated in division (I)(3)(a) of this section. The
denominater of the qualifying ratio is the fair market value of all the trust's assets at that time, net of any related
liabilities,

(i) Each subsequent time the trust receives assets, a revised qualifying ratio shall be computed. The numerator of
the revised qualifying ratio is the sum of (1) the fair market value of the trust's assets immediately prior to the
subsequent transfer, net of any related liabilities, multiplied by the qualifying ratio last computed without regard to
the subsequent transfer, and (2) the fair market value of the subsequently transferred assets at the time transferred,
net of any related liabilities, from sources enumerated in division (1)(3)(a) of this section. The denominator of the
revised qualifying ratio is the fair market value of all the trust's assets immediately after the subsequent transfer, net
of any related liabilities.

(ili} Whether a transfer to the trust is by or from any of the sources enumerated in division (I)(3)(a) of this section
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shall be ascertained without regard to the domicile of the trust's beneficiaries.
{e} For the purposes of division (I)(3)(a)(i) of this section:

{i) A trust is described in division (I)(3)(e)(i) of this section if the trust is a testamentary trust and the testator of that
testamentary trust was domiciled in this state at the time of the testator's death for purposes of the taxes levied under
Chapter 5731. of the Revised Code.

(ii) A trust is described in division (I)(3)(e)(ii) of this section if the transfer is a qualifying transfer described in any
of divisions {I}3){(D)(i) to {vi} of this section, the trust is an irrevocable inter vivos trust, and at least one of the trust's
qualifying beneficiaries is domiciled in this state for purposes of this chapter during all or some portion of the trust's
current taxable year.

(£} For the purposes of division (I}3)(e)(ii) of this section, a "qualifying transfer" is a transfer of assets, net of any
related liabilities, directly or indirectly to a trust, if the iransfer is described in any of the following:

(i) The transfer is made to a trust, created by the decedent before the decedent's death and while the decedent was
domiciled in this stale for the purposes of this chapler, and, prior to the death of the decedent, the trust became
irrevocable while the decedent was domiciled in this state for the purposes of this chapter.

(ii) The transfer is made {o a trust to which the decedent, prior to the decedent’s death, had directly or indirectly
transferred assets, net of any related liabilities, while the decedent was domiciled in this state for the purposes of this
chapter, and prior to the death of the decedent the trust became irrevocable while the decedent was domiciled in this
state for the purposes of this chapter.

{iii} The transfer is made on account of a contractual relationship existing directly or indirectly between the
transferor and either the decedent or the estats of the decedent at any time prior to the date of the decedent's death,
and the decedent was domiciled in this state at the time of death for purposes of the taxes levied under Chapter 5731,
of the Revised Code.

(iv) The transfer is made to a trust on account of a coniractual relationship existing directly or indirectly between the
transferor and another person who at the time of the decedent's death was domiciled in this state for purposes of this
chapter.

(v) The transfer is made to a trust on account of the will of a testator.

{vi) The transfer is made to a trust created by or caused to be created by a court, and the trust was directly or
indirectly created in connection with or as a result of the death of an individual who, for purposes of the taxes levied
vnder Chapter 5731. of the Revised Code, was domiciled in this state at the time of the individual's death.

(g) The tax commissioner may adopt rules to ascertain the part of & trust residing in this state.

(J) "Nonresident" means an individual or estate that is not a resident. An individual who is a resident for only part of
a taxable year is a nonresident for the remainder of that taxable year.

(K) "Pass-through entity" has the same meaning as in gection 5733.04 of the Revised Code.

(L} "Return” means the notifications and reports required 1o be filed pursuant to this chapter for the purpose of
reporting the tax due and includes declarations of estimated tax when so required.

© 2007 Thomson/West. Ne Claim to Orig. US Gov. Works.

Appendix Page No. 58




Page 8§
R.C. § 5747.01
(M) "Taxable year" means the calendar year or the taxpayer's fiscal vear ending during the calendar year, or
fractional part thereof, upon which the adjusted gross incoms is caloulated pursuant to this chapter.

(N} "Taxpayer" means any person subject to the tax imposed by section 5747.02 of the Revised Code or any pass-
through entity that makes the election under division (D} of section 5747.08 of the Revised Code.

(O) "Dependents” means dependents as defined in the Internal Revenue Code and as claimed in the taxpayer's
federal income tax return for the taxable year or which the taxpayer would have been permitted to claim had the
taxpayer filed a federal income tax return,

(P) "Principal county of employment” means, in the case of a nonresident, the county within the state in which a
taxpayer performs services for an employer or, if those services are performed in more than one county, the county
i which the major portion of the services are performed.

{Q) As used in sections 5747.50 to 5747.53 of the Revised Code:

{1) "Subdivision" means any county, municipal corporation, park district, or township.

(2) "Essential local government purposes” includes all functions that any subdivision is required by general law to
exercise, including like functions that are exercised under a charter adopted pursuant to the Ohio Constitution,

(R) "Overpayment" means any amount already paid that exceeds the figure determined to be the correct amount of
the tax.

(S) "Taxable income” or "Chio taxable income” applies only 1o estates and trusts, and means federal taxable income,
as defined and used in the Internal Revenue Code, adjusted as follows:

(1) Add interest or dividends, net of ordinary, necessary, and reasonable expenses not deducted in computing federal
taxable income, on cbligations or securities of any state or of any political subdivision or authonty of any state,
other than this state and its subdivisions and authorities, but only to the extent that such net amount is not otherwise
includible in Ohio taxable income and is described i either division (S)(1){a) or {b) of this section:

(a) The net amount is not attributable to the S portion of an electing small business trust and has not been distributed
to beneficiaries for the taxable year,

(b) The net amount is attributable to the S portion of an electing small business trust for the taxable year.

{2) Add interest or dividends, net of ordinary, necessary, and reasonable expenses not deducted in cornputing federal
taxable income, on obligations of any authority, commission, instrumentality, territory, or possession of the United
States to the extent that the interest or dividends are exempt from federal income taxes but not from state income
taxes, but only to the exient that such net amount is not otherwise includible in Ohio taxable income and is described
in either division (S){1){a) or (b} of this section;

(3} Add the amount of personal exemption allowed to the estate pursnant to section 642(b) of the Internal Revenue
Code;

(4) Deduct interest or dividends, net of related expenses deducted in computing federal taxable income, on
obligations of the United States and its terrifories and possessions or of any authority, commission, or
instrumentality of the United States to the extent that the interest or dividends are exempt from state taxes under the
laws of the United States, but only to the extent that such amount is included in federal taxable income and is
described in either division (S)(1){a) or (b) of this section;
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(5) Deduct the amount of wages and salaries, if any, not otherwise allowable as a deduction but that would have
been allowable as a deduction in computing federal taxable income for the taxable year, had the targeted jobs credit
allowed under sections 38, 51, and 52 of the Internal Revenue Code not been in effect, but only to the extent such
amount relates either to income included in federal taxable income for the taxable vear or to income of the § portion
of an electing small business trust for the taxable year;

(6) Deduct any interest or interest equivalent, net of related expenses deducted in computing federal taxable income,
on public obligations and purchase obligations, but only to the extent that such net amount relates either to income
included in federal taxable income for the taxable year or to income of the S portion of an electing small business
trust for the taxable year, i

(7) Add any loss or deduct any gain resulting from sale, exchange, or other disposition of public obligations to the :
extent that such loss has been deducted or such gain has been included in computing either federal taxable income or :
income of the S portion of an electing small business trust for the taxable year;

{8) Except in the case of the final return of an estate, add any amount deducted by the taxpayer on both its Ohio
estate tax return pursuant to section 5731.14 of the Revised Code, and on its federal income tax return in
determining federal taxable income;

(9)(a) Deduct any amount included in federal taxable incoms solely because the amount represents a reimbursement
or refund of expenses that in a previous year the decedent had deducted as an itemized deduction pursuant to section
63 of the Internal Revenue Code and applicable treasury regulations. The deduction otherwise allowed under
division (S){(9)(a) of this section shall be reduced to the extent the reimbursement is attributable to an amount the
taxpayer or decedent deducted under this section in any taxable year,

(b) Add any amount not otherwise included in Ohio taxable income for any taxable year to the extent that the
amount is attributable to the recovery during the taxable year of any amount deducted or excluded in computing
federal or Ohio taxable income in any taxable year, but only to the extent such amount has not been distributed to
beneficiaries for the taxable year,

{10} Deduct any portion of the deduction described in section 1341(a){2) of the Internal Revenue Code, for repaying
previously reported income received under a claim of right, that meets both of the following requirements:

{(a) 1t is allowable for repayment of an item that was included in the taxpayer's taxable income or the decedent's
adjusted gross income for a prior taxable year and did not qualify for a credit under division {A) or (B) of section
53747.05 of the Revised Code for that year.

(b) It does not otherwise reduce the taxpayer's taxable income or the decedent’s adjusted gross income for the current
or any other taxable year.

(11} Add any amount claimed as a credit under section 5747.059 of the Revised Code to the extent that the amount
satisfies either of the following:

{a) The amount was deducted or excluded from the computation of the taxpayer's federal taxable income as required
to be reported for the taxpayer's taxable year under the Internal Revenue Code;

{b) The amount resulted in a reduction in the taxpayer's federal taxable income as required to be reported for any of
the taxpayer's taxable years under the Internal Revenue Code.

I
(12) Deduct any amount, net of related expenses deducted in computing federal taxable income, that a trust is !
|
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required to report as farm income on its federal income tax return, but only if the assets of the trust include at least
ten acres of land satisfying the definition of "land devoted exclusively to agricultural vse" under section 5713.30 of
the Revised Code, regardless of whether the Iand is valued for tax purposes as such land under sections 5713.30 to
5713.38 of the Revised Code. If the trust is a pass-through entiiy investor, section 5747.231 of the Revised Code
applies in ascertaining if the trust is eligible to claim the deduction provided by division (8)(12) of this section in
connection with the pass-through entity's farm income,

Except for farm income attributable to the S portion of an electing small business trust, the deduction provided by
division (S}(12) of this section is allowed only to the extent that the trust has not distributed such farm income.
Division (8)(12) of this section applies only to taxable years of a trust beginning in 2002 or thereafter.

(13) Add the net amount of income described in section 641(c} of the Internal Revenue Code[FN6] to the extent that
amount is not inchuded in federal taxable income,

{14) Add or deduct the aniount the taxpayer would be required to add or deduct under division {A)(20) or (21) of
this section if the taxpayer's Ohio taxable income were computed in the same manner as an individual's Ohio
adjusted gross income is computed under this section, In the case of a trust, division (8)(14) of this section applies
only to any of the trust's taxable years beginning in 2002 or thereafter.

(T) "Schoot district income" and "school district income tax" have the same meanings as in section 5748.01 of the
Revised Code.

(U} As used in divisions (A)(B), (A}9), (S)(6), and (SX7) of this section, "public obligations,” "purchase
obligations," and "interest or interest equivalent" have the same meanings as in section $709.76 of the Revised
Code.

{V) "Limited liability company" means any limited liability company formed under Chapter 1705. of the Revised
Code or under the laws of any other state.

(W) "Pass-through entity investor" means any person who, during any portion of a taxable year of a pass-throngh
entity, is a partner, member, shareholder, or equity investor in that pass-through entity.

(X} "Banking day" has the same meaning as in section 1304.01 of the Revised Code.

(Y} "Month" means a calendar month,

{Z) "Quarter" means the first three months, the second three months, the third three months, or the last three morths
of the taxpayer's taxable year.

{AA)(1) "Eligible institution" means a state university or state institution of higher education as defined in gection
3345.011 of the Revised Code, or a private, nonprofit college, university, or other post-secondary institution located
in this state that possesses a certificate of authorization issued by the Ohio board of regents pursuant to Chapter
1713. of the Revised Code or a certificate of registration issued by the state board of career colleges and schools
under Chapter 3332. of the Revised Code.

{2) "Qualified tuition and fees" means tuition and fees imposed by an eligible institution as a condition of enrollment
or attendance, not exceeding two thousand five hundred dollars in each of the individual's first two years of post-
secondary education. If the individval is a part-time student, "qualified mition and fees" includes tuition and fees
paid for the academic equivalent of the first two years of post-secondary education during a maximum of five
taxable years, not exceeding a total of five thousand dollars. "Qualified tuition and fees" does not include:
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{a) Expenses for any course or activity involving sports, games, or hobbies unless the course or activity is part of the
individual's degree or diploma program;

e B s

(b} The cost of books, room and board, student activity fees, athletic fees, insurance expenses, or other expenses
unrelated to the individual's academic course of instruction;

o

{c) Tuition, foes, or other expenses paid or reimbursed through an employer, scholarship, grant in aid, or other
educational benefit program.

{EB)(1) "Modified business income” means the business income included in a trust’s Ohic taxable income after such
taxable income is first reduced by the qualifying trust amount, if any.

{2) "Qualifying trust amount” of a trust means capital gains and losses from the sale, exchange, or other disposition i
of equity or ownership interests in, or debt obligations of, a qualifying investee to the extent included in the trust's
Ohio taxable income, but only if the following requirements are satisfied:

(a) The book value of the gualifying investee's physical assets in this state and everywhere, as of the last day of the
qualifying investee's fiscal or calendar year ending immediately prior to the date on which the trust recognizes the
gain or loss, is available to the trust.

(b} The requirements of section 5747.011 of the Revised Code are satisfied for the trust's taxable year in which the
trust recognizes the gain or loss.

Any gain or loss that is not a qualifying trust amount is modified business income, qualifying investment incomne, or
modified nonbusiness income, as the case may be.

{3) "Modified nonbusiness income" means a trust's Chio taxable income other than modified business income, other
than the qualifying trust amount, and other than qualifying investment income, as defined in section 5747.012 of the
Revised Code, to the extent such qualifying investment income is not otherwise part of modified business income.

(4) "Modified Ohio taxable income” applies only to trusts, and means the sum of the amounts described in divisions
(BB)(4)(a) to (c) of this section:

(a) The fraction, calculated under section 5747.013, and applying section 5747.231 of the Revised Code, multiplied
by the sum of the following amounts:

(i) The trust's modified business income;

{it) The trust's qualifying investment income, as defined in section 5747. 012 of the Revised Code, but only to the
extent the qualifying investtnent income does not otherwise constitute modified business income and does not
otherwise constitute a qualifying trust amount.

(b) The qualifying trust amount multiplied by a fraction, the numerator of which is the sum of the book value of the
qualifying investee's physical assets in this state on the last day of the qualifying investee's fiscal or calendar year
ending immediately prior to the day on which the trust recognizes the gualifying trust amownt, and the denominator
of which is the sum of the book value of the qualifying investee's total physical assets everywhere on the last day of
the qualifying investee's fiscal or calendar year ending immediately prior to the day on which the trust recognizes
the qualifying trust amount. If, for a taxable year, the trust recognizes a qualifying trust amount with respect to more
than one gualifying investee, the amount described in division (BB){4)(b) of this section shall equal the sum of the
products so computed for each such qualifying investee,
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(c)(i) With respect to a trust or portion of a trust thal is a resident as ascertained in accordance with division (I)(3)(d)
of this section, its modified nonbusiness income.

(ii) With respect to a trust or portion of a trust that is not a resident as ascertained in accordance with division
(D(3)(d) of this section, the amount of its modified nonbusiness income satisfying the descriptions in divisions
(B3(2) to (5) of section 5747.20 of the Revised Code, except as otherwise provided in division (BB)(4)(c}(ii} of this
section. ‘With respect (o a trust or portion of a trust that is not a resident as ascertained in accordance with division
{D)(3)(d) of this section, the trust's portion of modified nonbusiness income recognized from the sale, exchange, or
other disposition of a debt interest in or equity interest in a section 5747.212 entity, as defined in section 5747.212 of
the Revised Code, without regard to division (A} of that section, shall not be allocated to this state in accordance
with section 5747.20 of the Revised Code but shall be apportioned to this state in accordance with division (B) of
section 5747.212 of the Revised Code without regard to division (A) of that section.

If the allocation and apportionment of a trust's income under divisions (BBY(4)(a) and (c} of this section do not faitly
represent the modified Ohio taxable income of the trust in this state, the alternative methods described in division
(C) of section 5747.21 of the Revised Code may be applied in the manner and to the same extent provided in that
section.

{5)(a) Except as set forth in division {BB)(5)(b) of this section, " qualifying investee” means a person in whicha
trust has an equity or ownership interest, or a person or unit of government the debt obligations of either of which
are owned by a trust. For the purposes of division (BB)(2)(a) of this section and for the purpose of computing the
fraction described in division (BB)(4)(b) of this section, all of the following apply:

(i) If the qualifying investee is a member of a qualifying controlled group on the last day of the qualifying investes's
fiscal or calendar year ending immediately prior to the date on which the trust recognizes the gain or loss, then
"qualifying investee" includes all persons in the qualifying controlled group on such last day.

(i) If the qualifying investee, or if the qualifying invesice and any members of the qualifying controlled group of
which the gquatifying investee is a member on the last day of the qualifying investee's fiscal or calendar year ending
immediately prior to the date on which the trust recognizes the gain or loss, separately or cumulatively own, directly
or indirectly, on the last day of the qualifying investee's fiscal or calendar year ending immediately prior to the date
on which the trust recognizes the qualifying trust amount, more than fifty per cent of the equity of a pass-through
entity, then the qualifying investee and the other members are deemed to own the proportionate share of the pass-
through entity's physical assets which the pass-through entity directly or indirectly owns on the last day of the pass-
through entity's calendar or fiscal year ending within or with the last day of the qualifying investee's fiscal or
calendar year ending immediately prior to the date on which the trust recognizes the qualifying trust amount.

(iii} For the purposes of division (BB)}{5)(a){iii) of this section, " upper level pass-through entity" means a pass-
through entity directly or indirectly owning any equity of another pass-through entity, and "lower level pass-through
entity” means that other pass-through entity,

An upper level pass-through entity, whether or not it is also a qualifying invesiee, is deemed to own, on the last day
of the upper level pass-throngh entity's calendar or fiscal year, the proportionate share of the lower level pass-
through entity's physical assets that the lower level pass-throngh entity directly or indirectly owns on the last day of
the lower level pass-through entity's calendar or fiscal year ending within or with the last day of the upper level
pass-through entity's fiscal or calendar year. If the upper lovel pass-through entity directly and indirectly owns less
than fifty per cent of the equity of the lower level pass-through entity on each day of the upper level pass-through
entity's calendar or fiscal year in which or with which ends the calendar or fiscal year of the lower level pass-
through entity and if, based upon clear and convincing evidence, complete information about the location and cost of
the physical assets of the lower pass-through entity is not available to the upper leve! pass-through entity, then solely
for purposes of ascertaining if a gain or loss constitutes a qualifying trust amount, the upper level pass-through entity
shall be deemed as owning no equity of the lower level pass-through entity for each day during the vpper level pass-
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through entity's calendar or fiscal year in which or with which ends the lower level pass-through entity's calendar or

fiscal year. Nothing in division (BB)(5)(a)(iii} of this section shall be construed to provide for any deduction or
exclusion in computing any trust's Ohio taxable income.

{b) With respect to a trust that is not a resident for the taxable year and with respect to a part of a trust that is not a
resident for the taxable year, "qualifying investee" for that taxable year does not include a C corporation if both of
the following apply:

(i} During the taxable year the trust or part of the trust recognizes a gain or loss from the sale, exchange, or other
disposition of equity or ownership interests in, or debt obligations of, the C corporation,

(ii) Such gain or loss constitutes nonbusiness income.

(6) "Available" means information is such that a person is able to learn of the information by the due date plus
extensions, if any, for filing the return for the taxable year in which the trust recognizes the gain or loss.

(CC) "Qualifving controlled group" has the same meaning as in section 5733.04 of the Revised Code.

(DD} "Related member" has the same meaning as in section 5733.042 of the Revised Code.

{EE)(1) For the purposes of division (EE) of this section:
(a} "Qualifying person” means any person other than a qualifying corporation,

{b) "Qualifying corporation" means any person classified for federal income tax purposes as an association taxable
as a corporation, except either of the following:

{i} A corporation that has made an election under subchapter 5, chapter one, subfitle A, of the Internal Revenue
Code for its taxable year ending within, or on the last day of, the investor's taxable year;

(ii) A subsidiary that is wholly owned by any corporation that has made an election under subchapter S, chapter one,
subtitle A of the Internal Revenue Code for its taxable year ending within, or on the last day of, the investor's
taxable year,

(2) For the purposes of this chapier, unless expressly stated otherwise, no qualifying person indirectly owns any
asset directly or indirectly owned by any qualifying corporation.

(FF) For purposes of this chapter and Chapter 5751. of the Revised Code:
(1) "Trust" does not include a qualified pre-income tax trust.,

(2) A "qualified pre-income tax trust” is any pre- income tax trust that makes a qualifying pre-incoms tax trust
election as described in division (FF)(3) of this section.

(3} A "qualifying pre-income lax trust election" is an election by a pre-income tax irust to subject to the tax imposed
by section 5751.02 of the Revised Code the pre-income tax trust and all pass-through entities of which the trust
owns or controls, directly, indirectly, or constructively through related interests, five per cent or more of the
ownership or equity interests. The trustee shall notify the tax commissioner in writing of the election on or before
April 15, 2006. The election, if timely made, shall be effective on and after January 1, 2006, and shall apply for all
tax periods and tax years until revoked by the trustee of the trust.
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(4) A "pre-income tax trust” is a trust that satisfies all of the following requirements:
(a) The document or instrument creating the trust was executed by the grantor before January 1, 1972;
(b) The trust became irrevocable upon the creation of the trust; and

{c) The grantor was domiciled in this state at the time the trust was created.

(2007 H 119, eff. 6-30 07,2006 H 73, eff. 4-4-07,2006 H 330, eff. 3-30-06 (See Historical and Stamtory Notes);
2005 H 66, eff.

00 1999 H 471, eff. 7-1.00; 1999 H4 eff 10-14-99; 1999H 282, eff. 9-28-99; 1998 H 770, eff. 9-16-98:1997 H408

eff 10-1-97:1997 H 213, off. 9-29-97:1996 H 627, off. 12-2-96:1996 H 179, off. 10-1.96:1994 § 74, eff. 7-1-
94:1993 S 123, off. 10-29-93:1993 H 152:1992 H 478:1990 § 223 H 286; 1989 Fi 111, H61; 1988 § 386; 1987 H
171; 1986 H 428; 1985 5 121; 1984 § 307, H 250; 1983 H 291; 1981 H 694; 1980 H 653; 1974 H 971; 1973 H 95,
19725 464,5472; 1971 H 4’75)
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P Baldwin's Ohio Revised Code Annotated Currentness
Title LVIL Taxation ;

"& Chapter 5747. Income Tax {Refs & Annos)
"8 General Provisions

= 5747.02 Rates of taxation; exemption

(A) For the purpose of providing revenue for the support of schools and local government functions, to provide relief to
property taxpayers, to provide revenue for the general revenue fond, and to meet the expenses of administering the tax levied
by this chapter, there is hereby levied on every individual, trust, and estate residing in or earning or receiving income in this
state, on every individual, trust, and estate carmning or receiving lottery winnings, prizes, or awards pursuant to Chapter 3770
of the Revised Code, and on every individual, trust, and estate otherwise having nexus with or in this state under the
Constitution of the United States, an annual tax measured in the case of individuals by Ohio adjusted gross income less an
exemption for the taxpayer, the taxpayer's spouse, and each dependent as provided in section 5747.025 of the Revised Code;
measured in the case of trusts by modified Ohio taxable income under division (D) of this section; and measurcd in the case
of estates by Ohio taxable income. The tax imposed by this section on the balance thus obtained is hereby levied as follows:

(1) For taxable years beginning in 2004:

OHIO ADJUSTED GROSS INCOME LESS TAX
EXEMPTIONS (INDIVIDUALS) OR

MODIFIED OHIQ TAXABLE INCOME

{TRUSTS) OR OHIO TAXABLE INCOME

{ESTATES}

$5,000 or less L743%

More than $5, 000 but not more than $37.15 plus 1.486% of the amount
$10, 000 in excess of $5,000

More than $10¢,000 but not more than $111.45 plus 2.972% of the amount
515,000 in excess of $10, 000

More than $15,000 but not more than $260.05 plus 3.715% of the amount
520,000 in excess of 515,000

More than $20,000 but not more than $445.80 plus 4.457% of the amount
$40,000 in excess of $£20,000

More than $40,000 but not more than $1,337.20 plus 5.201% of the
$80, 000 amount in excess of $40,000

More than $80,000 but not more than 53,417.60 plus 5.943% of the
$100, 000 amount in excess of %80, 000

More than $100,000 but not more 5$4,606.20 plus 6.9% of the amount
than $200,000 in excess of $100,000

More than $200,000 $11,506.20 plus 7.5% of the

amount in excess of $200,000

(2} For taxable vears beginning in 2005:

OHIO ADJUSTED GROSS INCOME LESS TAX
EXEMPTIONS {INDIVIDUALS) OR
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MODIFIED OHIC TAXABLE INCOME
{TRUSTS} OR OHIC TAXABLE INCCME
(ESTATES)

$5,000 or less
More than $5,000 but not more than
510,000

More than $10,000 but not more than

$15,000

More than 315,000 but not more than

£20,000

More than $20,000 but not more than

$40, 000

More than 540,000 but not more than

$80, 000

More than $80,000 but not more than

5100, 000

More than $100,000 but not more
than $200,000

More than $200, 0600

(3) For taxable years beginning in 2006:

QHIQO ADJUSTEDR GROSS INCOME LESS
EXEMPTIONS {INDIVIDUALS) OR
MODIFTED CHIQ TAXARBLE INCOME
(TRUSTS) OR OHIO TAXABLE INCOME
{ESTATES)

£5,000 or less

More than 55,000 but not more than
$10, 000

More than $10,000 but not wmore than

$15, coo

More than 515,000 but not more than

$20, 000

More than $20,000 but not more than

$40,000

More than $40,000 but not more than

$80, 000

More than $80, 000 but not more than

$100, 000

More than $§100, 000 but not more
than $200, 000

More than $200, 000

{(4) For taxable years beginning in 2007:

OHIC AINUSTED GROSS INCCOME LESS
EXEMPTIONS (INDIVIDUALS} OR
MODIFIED OHIO TAXABLE INCOME

L712%

Page 2

£35.60 plug 1.424% of the amount

in

5106.

in

5249.

in
$427
in

excegg of

80 plus 2.

excesg of
15 plus 3
excegs of

.10 plus 4.

excess of

$1,281.10 plus
amount in excess of $40,000
$3,274.30 plug 5.693% of the
amount in excess of $80, 000
$4,412.90 plus 6.61% of the
amount in excess of $100, 000
$11,022.90 plus 7.185% of the
amount in excess of $200,000

.681%

$5, 000
847% of the amount
510,000

.559% of the amount

$15,000

27% of the amount
20,000

4.,983% of the

TAX

$34.05 plus 1.361% of the amount

in

$102.

in

$238.

in

5408.

in

excess of
10 plus 2
excess of
20 plus 3
excess of

35 plus 4.

excess of

$1,224.95 plus
amount in excegs of $40,000
$3,130.55 plus 5.444% of the
amount in excess of $80,000
$4,219.35 plus 6.32% of the
amount in excess of $100, 000
$10,539.35 plus 6.87% of the
amount in excess of $200, 000

55,000

.722% of the amount

$10, 000

.403% of the amount

515,000

083% of the amount
520,000

4.764% of the

TAX

© 2007 Thomsor/West. No Claim to Orig. US Gov. Works,

Appendix Page No. 67




r—,

R.C. § 5747.02

{TRUSTS)

$5,000 or
More than
$10, 000
More than
$15, 000
More than
520,000
More than
$40,000
More than
£80,000
More than
$100,000
More than
than $20
More than

OR OHIOQO TAXABLE INCOME
{ESTATES)

less

$5, 000 but not more than

$10,000 but not more than

.649%

Page 3

$32.45 plus
in excess
$97.40 plus

1.299% of the amount
of %5,000
2,598% of the amount

$15,000 but not more

$20,000 but not more

than

than

in

$227.

in

$389.

in

excess of
30 plus 3.
excess of
65 plus 3.
excess of

$10, 000
247% of the amcunt
$15,000
825% of the amount
520,000

$40, 000 but not more than
$80,000 but not more than
£100,000 but not more

0,000
5200,000

(5) For taxable years beginning in 2008:

OHIC ADJUSTED GROSS INCOME LESS
EXEMPTTONS (INDIVIDUALS) OR
MODIFIED OHIO TAXABLE INCOME

{(TRUSTS)

$5,000 or
More than
$10, 000
More than
$15, 000
More than
$20,000
More than
$40,000
More than
$80, 000
More than
$100,000
More than
than 520
More than

OR QOHIO TAXABLE INCOME
(ESTATES)

less

$5, 000 but not more than

$10,000 but not more than

515,000 but not more than

£20,000 but not more than

540,000 but not more than

480,000 but not more than

5100, 000 but not more

0,000
$200, 000

(6) For taxable years beginning in 2009 or thereafier:

QHIO ADJUSTED GROSS INCOME LESS

EXEMPT

IONS (INDIVIDUALS) OR

MODIFIED OHIO TAXABLE INCOME

{TRUSTS)

OR OHIO TAXABLE INCOME

$1,168.685 plus 4.546%
amount in excess of
$2,987.05 plus 5.194%
amount in excess of
$4,025.85 plus 6.031%
amount in excegs of
$10,056.8% plus 6.555%
amount in excess of

TAX

.618%
$30.90 plus 1.236% of
in excess of $5,000
592.70 plus 2.473% of
in excess of $10,000
5216.35 plus 3.091% of
in excess of §15, 000
5370.90 plus 3.708% of
in excess of $20,000
$1,112.50 plus 4.327%
amount in excess of
$2,B843.30 plus 4.945%
amount in excess of
$3,832.30 plug 5.741%
amount in excess of
$9,573.30 plus 6.24% o
amount in excess of

TAX

© 2007 ThomsoryWest. No Claim to Orig. US Gov. Works.

of the
$40, 000
cf the
$80,000
of the
£100,000
of the
200,000

the amount
the amount
the amount
the amount

of the
$40, 000
of the
$80, 000
of the
5100, 000
f the
$200,000
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{ESTATES)

$5,000 or less .587%

More than $5,000 but not more than $29.35 plus 1.174% of the amount
$10, 000 in excess of $5,000

More than $10,000 but not more than $88.05 plus 2.348% of the amount
515,000 in excess of §10,000

More than 515,000 but not more than $20%.4% plus 2.935% of the amount
520,000 in excess of 515,000

More than $20,000 but not more than 5352.20 plus 3.521% of the amount
$40,000 in excess of 520,000

More than $40,000 but not more than §1,056.40 plus 4.109% of the
880,000 amount in excess of 540,000

More than $80,000 but not more than $2,700.00 plus 4.695% of the
5104, 000 amount in excess of $B0,000

More than $100, 000 but not more $3,639.00 plus 5.451% of the
than $200,000 amount in excess of 5100,000

More than $200,000 $9,090.00 plus 5.925% of the

amount in excess of $200,000

In July of each year, beginning in 2010, the tax commissioner shall adjust the income amounts prescribed in this division by
multiplying the percentage increase in the gross domestic product deflator computed that year onder section 5747.025 of the
Revised Code by each of the income amounts resulting from the adjustment under this division in the preceding year, adding
the resulting product to the corresponding income amount resulting from the adjustment in the preceding year, and rounding
the resulting sum to the nearest multiple of fifty dollars. The tax commissioner also shall recompute each of the tax dollar
amounts to the extent necessary to reflect the adjustment of the income amounts. The rates of taxation shall not be adjusted.

The adjusted amounts apply to taxable years beginning in the calendar year in which the adjustments are made. The tax
commissioner shall not make such adjustments in any year in which the amownt resulting from the adjustment would be less
than the amount resulting from the adjustment in the preceding year.

(B) If the director of budget and management makes a certification to the tax commissioner under division (B} of section
131.44 of the Revised Code, the amount of tax as determined under division {A) of this section shall be reduced by the
percentage prescribed in that certification for taxable years beginning in the calendar year in which that certification is made.

(C) The levy of this tax on income does not prevent a municipal corporation, a joint economic development zone created
under section 715.691, or a joint econotmic development district created under section 715.70 or 715.71 or sections 715.72 to
715.81 of the Revised Code from levying a tax on income.

(D) This division applies only to taxable years of a trust beginning in 2002 or thereafter.

(1) The tax imposed by this section on a trust shall be computed by multiplying the Ohio modified taxable income of the trust
by the rates prescribed by division (A) of this section.

(2) A credit is allowed against the tax computed under division (D) of this section equal to the lesser of (1) the tax paid to
another state or the District of Columbia on the trust's modified nonbusiness income, other than the portion of the trust's
nonbusiness income that is qualifying investment income as defined in section 5747.012 of the Revised Code, or (2} the
effective tax rate, based on modified Ohio taxable income, multiplied by the trust’s modified nonbusiness income other than
the portion of trust’s nonbusiness income that is qualifying investment income. The credit applies before any other applicable
credits,

(3) The credits enumerated in divisions (A)(1) to {13) of section 5747.98 ofihe Revised Code do not apply 10 a trust subject to

© 2007 Thomson/West. No Claim to Orig. US Gov. Works.
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this division. Any credits enumerated in other divisions of gection 5747.98 of the Revised Code apply to a trust subiject to this
division. To the extent that the trust distributes income for the taxable year for which a credit is available to the trust, the

credit shall be shared by the trust and its beneficiaries. The tax commissioner and the trust shall be guided by applicable
regulations of the United States treasury regarding the sharing of credits.

(E) For the purposes of this section, "trust” means any trust described in Subchapter I of Chapter 1 of the Internal Revenue
Code, excluding trusts that are not irrevocable as defined in division ()(3)(b) of section 5747.01 of the Revised Code and that
have no modified Chio taxable income for the taxable year, charitable remainder trusts, qualified funeral trusts and preneed
funeral contract trusts established pursuant to section 1111.19 of the Revised Code that are not qualified fineral trusts,
endowment and perpetual care trusts, qualified settlement trusts and funds, designated settlement trusts and funds, and trusts
exempted from taxation under section 501{a) of the Internal Revenue Code[FN1].

2005 H 66, eff. 6-30-05:2003 ¥ 95, eff. 9-26-03:2002 H 675, eff. 12-13-02:2002 § 261, eff. 6-5-02;1997 H 215, § .
20-97:1997 H 215, § 208, eff. 6-30-97:1996 H 442, eff. 7-9-96;1996 S 310, § 41, off. 6-30-98:1996 S 310, § 1. eff 7-1-
96:1995 H 269, eff. 11-15-95:1995 H 117, eff, 9-29-95;1994 H 715, eff, 7-22-94:1992 H 904, eff. 12-22-62:1990 H 174;1989

H 111:1988 H 708; 1986 S 417; 1985 H 238; 1983 H 291, H 100; 1982 S 530; 1974 H 1476, H 1013; 1973 H 95; 1971 H
475)

© 2007 Thomson/West. No Claim to Orig. US Gov. Works.

Appendix Page No. 70

FEHIA A

il

| el e i i A 2 i s




T ——

s

SCHEDU LE D

. - . - = OME No. 1545-0082
(Form joat) 1 Capital Gains and Losses{ R
» Attach to Form 1041 {or Form 5227). See the Separate instructions for 2000
lntamal ﬁevé’f&"s‘é'rﬁéé’ Y Form 1041 {or Form 5227).
Name of estate or trust : Employer identification number
KEITH A. BROWN ESBT

TRUST DATED 5/29/86
Note: Form 5227 filers need to complete only Parts | and M,

34-7070118 ;

ZPadl .  Short-Term Capital Gains and Losses-Assets Held One Year or Less

(a} Desc. of prop. {b) Date {c) Date sold e} Cosl or other basis Gain or (Los ;
T st o '!?rg': (m?:iqgel{idyr.) { m)O-- day, yr) {d) Sales price “ {sea page 27} E‘f’)"' 9 "’55("“'-(:)”
1

2 Short-term capital gain or (loss) from Forms 4684, 6252, 6781, and 8824 2
3  Netshortterm gain or (loss) from parinerships, S corporafions, and other

estatesorirusts 3
4  Shoristermn capital loss carryover. Enter the amount ifany, from fine 9 of the

1909 Capltal Loss Camyover Worksheet . 4
§  Netshort-term gain or (foss). Combine lines 1 theough 4 in column (f). Enter .

here and on ling 14 below L . k15

Lnng-Term Capital Gains and Losses-Assets Held More Than One Year

(a} Desc. of prap. (b) Date (¢} Date sold {e} Cost of othar basls {f) Gain or {Loss) () 28% Rate Gain.
% !L_ng%'%i trno., day, yr. (mo., day, yr.} {d) Sales price (see page 27) (col. {d} less col.{e)) ‘(see‘;l:gr-.obelow)

7 Long-tenm capital gain or {loss) from Forms 2439, 4684, 6252, 6781, and 8824

7

8  Netlong-term gain or (loss) from partnerships, S comp.. and other estates or trusts 8
9 Capltalgaindistibutions 9
40  Gain from Form 4797, Part | 10

11 Long-term capital loss carryover. Enfer in both columins {f) and (g} the amount,
if any, from line 14, of the 1929 Capital Loss Canyover Worksheet
12 Combine fines & through #1incolumni(g) o .. ...

43 Not fong-term gain or {loss). Combine ines 6 through 11 in column (f). Enter
hersandonline 15 below

‘28% rate gain or loss includes alt "collectibles galns and Iosses {as defined on page 28 of the lnstmcﬁans) and up to 50% of
. the ¢figible gain on qualified small business stock (see page 26 of the instructions),

(1) Beneficiaries* {2} Estate's
Summary of Parts | and H (see page 28) of rusts (3) Totat
14 Netshort-term gain or (loss) (fromlineSabove) . | 14
15  Net long-term gain or (loss): .
a 28%rate gain or floss) (from line 12abovey 452 -1,301 -1,301 :
b Unrecaptured section 1250 gain (see line 17 of the
worksheetonpage 20) | 154 ’
¢ Tolalforyear (romline 13above) 15¢c -1,301 -1,301
16 Total net gain or (foss). Combine lines 14 and 15¢ > [ 16 -1,301 -1,301

Note: Ifline 16, column {3}, is a net gain, enler the gain on Form 1041, iine 4. If lines 15¢ and 16, column (2), are net gains, go to Pait V, and do

not complete Part IV, if line 16, cofumn {3}, is 2 net loss, complete Part IV and the Capital Loss Carryover Workshest, as necessary.
For Paperwork Reduction Act Notice, see the Instructions for Form 1041. Schedule D {Form 1041} 2000

DAA,




‘I-RJJ\)
4

smedureng-'mn 1041)2000 KEITH A.: - zovm ESBT {— -7070118 Page 2 :

L
Capltal Loss Limitation

17  Enter here and enter as a (foss) on Form 1041, line 4, the smaller of;
a Thelossonling 16, column (3) or
b 000 e, 17 1,301
if the loss on line 18, column (3), is more than $3,000, or if Form 1041, page 1, line 22, is a loss, complete the Capital Loss
Can'yover Worksheet on page 30 of the Instructions to detenmine your capital loss carryover.
sz Tax Computation Using Maximum Capital Gains Rates {Complete this part only if both lines 15¢ and
16 in column (2} are gains, and Form 1041, line 22 is more than zero.)

18  Enter taxable income from Form 1041, line 22 .. .. ... ... ................ e 18
19 Enter the smaller of fine 15cor 16 Ineoluwn 2y 19
20  ifyou are filing Form 4852, enter the amount from Form 4982, linede | 20
21 Sublractline 20 rom line 19. f zero or fess, enter-0- 21
22  Combinelings 14 and 15a, column (2). ff zero or less, enter-0- ’_2-?
23 Enter the smalier of ling 15a, column (2), or line 22, butnotiess thanzero 23
24  Enler the amount from lne 15b, column (2} | 24
25 Addlines23and 24 25
26 Subtract line 25 from line 21. If zero or less, enter -D- e 26
27 Subtractline 26 fromfine 18. Ifzero orless, enter-0- ... . . ... . ... ... ... e b e rad e meaaareeaas 27
28  Enter the smaller of ine 1801750 28 o
29  Enterthe smaller of Ine 27 orline 28 o | 29
30  Subiractlire 21 from fine 78. f zeta or less, enter 0~ 30 :
31  Enter the larger of line 2% orfipe 30 >3 G
32 Taxon amount on line 31 from the 2000 Tax Rate Schedwle .~ 32
Note: if the amounts on lines 28 and 29 are the same, skip lines 33 through 36 and go to line 37.
33 E“mr ﬂ)e amount frnm “ne 28 .................................................. 33
34 Entertheamountfromline27 34
35 Subfractline 34 from line 33. If zero or less, enter-g- b i35
36 Multiply line 38by 10% (10) . SO OTO U UURUORO 36
Note: If the amounts on fines 18 and 28 are the same, skip lines 37 through 50 and go to fine 51.
37 Enter the smaller of ine 18 orline 26 e ar
33 Emer "‘e amwntfrom llne 35 ---------------------- I 38
39 Subtractline 38fromines7 >3
.40 Mulliply line 39by 20% (20) [T e e 40
Note; If fine 25 Is zero or blank, skip lines 41 through 50 and go to fine 51. o
41 Enterthesmallerofline 2 orfine24 . . . ... ... ... ... ... 41
42 Addlines2tend3 42 i
Enter the amount from lnedg 43
44  Subtractfing 43 from ne 42. ff zero or iess, enter0- 44
Subtract line 44 from Ene 41. I zero or less, enter-0- > 145
Multiply ine 45 by 25% (28) ... ... SUUURT e 46
Note: I line 23is zero or blank, skip linas 47 through 50 and go to line 51, :
4T Enter the amountfromfine 48 ar, .
4  Addines31,35,30,anaas T 4 '
49 Sumct 'ine 48 ﬂ'om lina 47 .................................................... 49 ' ) ;
S0 Multiply line 49 by 28% (28) P R 50
51 Add Ilnes 32 36 40 46 and 50 .............................................................................. 51
§2  Taxon the amount online 18 from the 2000 Tax Rate Schedule 52

33  Tax on all taxable income (including capital gains). Enler the smaller of line 5% or line 52 here
and on line ta of Schedule G, Form 1041 53

Schedule D (Form 1041) 2000

Y
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BENEFICIARY 1 X

SCHEDULE K-1 Benefick.- y s Share of income, Deduchon@ redits, etc. OMB No. 15450092
(Form-1041) for the calendar year 2000, or fiscal year

beginning  1/01/00 ,ending 12/27/00 2000
ﬂt?%’;ﬁ“r%&&b’é’sﬁ’ﬁ?&“‘y ' P _Complete & separate Scheduls K-1 for each beneficiary.

Name of trust or decedent's astate
KEITH A. BROWN ESBT
TRUST DATED 5/29/86

U Amended K-1

B Final k-1

Beneficiary’s idenlifying number®  270-52-4562

Estate’s or trust's EINP

34-7070118

Benefidary's name, address, and ZIP code

KEITH A. BROWN
30400 DETROIT RD. SUITE 203

Fiduciary's name, agdress, and ZIF code
KEITH A. BROWN

TRUSTEE

30400 DETROIT ROAD, SUITE 203

WESTLAXE OH 44145 WESTLAKE OH -44145
. (c) Calendar year 2000 Form 1040 filers
{a} Allocable share item {b) Amount enler the amounts in column (b} on:
1 mterest 1 48,080 | ScneduleB, Part), ine 1
2 Odinarydividends . 2 Schedule B, Part i, line 5
3  Metshorttem capitsl gain . 3 Schedute D, Ine 5
4  Netlongtermcapitalgain: a 28%rategan 4a Schedule D, line 12, eolumn {g}
b Unrecaptured éecion 1250 gan b Ln. 11 of the worksheet for Schedule D, In. 25
¢ Total for year L 4c Schedule D, line 12, column (f)
5a Annuifies, royalties, and other nonpasswe income - .
before directly apportioned deductions Sa Schedule E, Part I, cotumn {f}
: g:::’::i::::lon ................................................. :: indude.on u‘e app"cab'e Iine Of ‘he
d Amortizaton | ... [ proprE taxom
6a Trade or business, rental real estate, and other rental income )
before directly apportioned deductions (see instructions) 6a Schedule E, Part It}
: g:g::;’anhon """"""""""""""""""""""""""""""""""" z: } include _on the applicable line of the
@ Amergation L e approprste tax form
7 Income for minimum tax purposes 7 48,080 = s -
8  Income for regular tax purposes (add Iines 1, 2, 3, 4c. 52, and 6a) 8 48,080 e SR
9 __ Adjustment for minimum tax purposes (subfract In. B from In. 7} 9 Form 6251, iing 12
10 Eslate tax deduction (including certain generation-
skipping transfer texes) 10 Schedule A, line 27
M _Foreigntaxes . .. ... L 11 Form 11150rSchedu!eA Form 1040 lineﬂ '
12  Adjustments and tax preference ﬂems (ulemize.] Bt 3 :
a Aocele.rated depreciatlon ...................................... 12a Include on the applicable
b Depbbcn .................................................... 12b liﬂe d ch‘ 6251
€ Amortization ... 12¢
M ExdgusionMems ... ... ...eiiiieiiiiiiii.
13  Deductions in the final year of lrust or decadent‘s eslate: - o Z 3
a2 Excess deducions ontermination (see instructionsy 13a Schedule A Ime 22
b Shortterm capltal foss carryover 13b ¥ Schedule D, line 5
¢ Longterm capital loss canyover 13c¢ | (1,301}] Schedue D, fine 12, columns {f) and (g)
© d Net operating loss (NOL) carryover for reguiar tax purposes 13d [ Form 1040, line 21
e NOL caryover for minimum taxpurposes 1le - See the instructions for Form 6251, line 20
b 13f } Include on the applicable line
1 134 of the appropriate tax form
14 Other temize): SRR N
a Payments of estimated taxes crednted toyou . 14a Farm 1040, line 59
b Taxexemptinterest .~ 14b 117,884 j Form 1040, 1ine 8b
¢ _SEE K-1 SUPPLEMENT ==~~~ 14c
S 14d
e e include on the applicable ine
L PP USSP t4f . of the appropriate tax form
B 149
h 14h

' DAA For Paperwork Reduction Act Notice, see the Instructions for Form 1041.

Schedule K-1 (Form 1041) 2000
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R I .o ~ - chedule K-1 Supplemental For{'- -
Form 1041 i 5

2000

For calendar yaar 2000, or tax year beginning 1/01/00  andending 12/27/00
Name of trust or decedent’s estate _ )

KEITH A. BROWN ESBT
TRUST DATED 5/23/86

Beneficlary's identifying number 270-52-4562 Trust's or Decedent's Estate’s EINP 34-7070118

Beneficiary's nama, address, and ZIP code Fiduclary's name, addrass, and ZiP code

KEITH A. BROWN

KEITH A. BROWHN TRUSTEE :

30400 DETROIT RD. SUITE 203 30400 DETROIT ROAD, SUITE 203
WESTLAKE OH 44145 WESTLAKE OH 441485
LINE 14. OTHER

OTHER INVESTMENT INCOME INCLUDED ON SCHEDULE K-1, P1 48,080
INTEREST INCOME FROM OHIO MUNICIPAL BONDS 82, 950
DIVIDENDS FROM NON-OHIO MUNDER TAX FREE MMKT 32,938
DIVIDENDS FROM OHIO MUNDER TAX FREE MMKT 1,988

TOTAL TAX EXEMPT INTEREST AND DIVIDENDS 117,884

Appendix Page No. 83



© 25055 KEITH A. BROWN ESBT o
34-7070418 ° { - Federal Statements ; -

FYE: 12/27/2000 "

Statement 1 - Form 1041, Page 2, Other information, Question 1 - Tax Exempt Income

Municipal Private

Payer Bond Aclivity Bond
NATIONAL FINANCIAL SERVICES #290190 $ 82,950 %
NATIONAL FINANCIAL SERVICES #290190 34,5934
$ 117,884
TOTAIL, TAX-EXEMPT INCOME 117,884

>
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' 25055 KEITH A. BROWN ESBT

4

34-7070118 - { - Federal Statements ;-
FYE: 12/27/2000 " -

Interest income

Description Amount
FOREST CITY TECHNOLOGIES, INC. 3 48, 080
TOTAL _ $ 48, 080




, - i
KEITH A. BRDWN REVOCARBLE LIVING TRUST DATED 5/20/86 ESBY
34-T0T0118
DECEMBER 27, 2000
Statement Ong - Total Tax Ralated to S-Corporation Stock
Univargat Trilagy }
Delphi Realty Chimera Global Film & Poly Shapes Equlties Invesiments,  Hampson
on Corporation Packaging ~ Corporalian  Corporation Inc, Corporafiony
Yotal #31-1514230  # 341543301 ¥ 34-1600387  #34-1761856 # 34-1858133 #34-1876720  #34-7070118
DRDINARY INCOME
Ordinary ncome $ (236,185) (130,931} 85,046 (164.882) (38,418)
intcome kom rental neal estate 18,440) {8.440)
Intarest 5,107 228 4,022 857
Dividands 487,988 485,685 12,14
Total ordinary income § 258,448 (3,440) ° {130,703) 85,048 {151.882) 480,887 12,958 {38.418)
Less: Charitable contributions {680} 450 230
Less: Investment expenses i EBIW 66 2
Net ondfinary incame § 257,700
Tax an orditary Income (@ 39.6% 102,048
£ ONG-TERM CAPITAL GAINS
“Met tang-term capitd gains $ 16,823,350 16,238,915 597.054 {13,600}
Met fong-term capltal loss - {5.438) {598) (36) (4,806} .
Net short-term capital loss 1,420,12 (1,381,058) {39.085)
Tota capital gains $ 15,397,799
Tax on long-term capitl gains @ 20% 3 350?9,550
TAX COMFPUTATION SUIMARY .
Tax on orduary income 1% 10z,099
Tax on net bnig-term tapital gains 3,079,560
Lezss: forelgn tax credit 5,452 5.482
Tax 35 35178!127
Estmsted ta pad so far $ 2500000
Batance dua A 16,2001 $ 228127
0471212001 0:39 AM Kaith - 2000 ESBT Tax Summaryom

et S e b e



- . {. ¥ . : . . '
- SCHEDULEK-1 ° Sharehot r's Share of Income, Credits, Dd _ «ctions, etec. OMB No, 1545-0130
. (Form 11208) ' P See separate instructions. 2
Department of the Treasury For calentlar year 1999 or tax year 000
Intemat Reverue Service beginning _ 1/01/00 ,andending 9/20/00
Shareholder’s jdentifying number 34-7070118 Corporation's identifying numberh 31-1514230
Sharcholder's name, address, and ZIP code _Corporation's name, address, and ZIP code
KEITH A. BROWN ESBT DELPHI REALTY CORFPORATION
30400 DETROIT ROAD SUITE 203 30400 DETROIT RD. SUITE 203
WESTLAXE OH 44145 WESTLAKE QH 44145
A Shareholder's percentage of stock ownership for tax year {see instructions for ScheduleK-t) > 80.000000%
"B Intemal Revenus Service Center where cfporation filed its retumP CINCINNATI, OH = 45989  ~~ ~
C Tax shelter registration number (see ingfriittions for Schedule k-1 >
D Check applicable hoxes 1 @"F’nal KA1 {2) n Amended K1
@) Pro\ugl,a share lteims b} Amount (<} Form 1040 flers enter
: the amount in column_{b) on:
1 Ordinary Income (losg) from tradle or business activites 1 See pages 4 and 5 of the
2 Netincome (loss) from rental real estate activitles 2 ~8,440 } Shareholder's nstructions for
3 Netincome (loss) from other rental activibes 3 Scheduls -1 (Form 1120S).
4 Portfolio Income (loss):
anterest da Sch. 8, Part|, line 1
b Ordinary dividends 4hb Sch, B, Partil, line 5
income € Royalties - 4c Sch.E, Part!, line 4
{Loss) d Netshort-term capitai gain(loss) . 4d Sch. D, line 5, col. {H
e Netlong-term capital gain (loss):
{1) 28%rategain@oss) . e{1) Sch. D, line 12, col. (g}
(& Yotalforyear e{2} Sch. D, line 12, col.
f Other portfolio income (loss) (attach schedule) 4f (Enter on appt. In. of your retum.)
' . See Shareholder's Instryctions
5 Net section 1231 gain (Joss) (other than due to casualty or thefty U Ls for Schedule K-1 (Form 11208).
& _Otherincome (loss){attachgehedule) . . ........... .. ......... L] (Enter on appt, In. of yourretum.)_
7 Charitable confribuions (attach scheduley T Sch, A, line 15 or 16
Deductions | & Secton 179expensededuction 8 } See page & of the Sharsholder's
9 Deductions related to portfolio income flossy 9 lnstructions for Schedula K-1
10 Other deductions (attachschedule) . . o i {Forn 11205).
nvestment 11a iInterest expense on investmentdebts i1a - Form 4952, line 1
Interest b {1) Invesiment income included on lines 4a, 4b, 4¢, and 4F above b{1 Ses Sharsholder’s Instnuctions
{2) Investment expenses included on line 9 above | b(2) for Schedule K-1 (Form 11208).
12a Credltfor alcoholusedasfuet 12a Form 6478, line 10
b Low-income housing credit:
{1) From section 42(j}{5) parinerships for property ptaced in -
service before 9o h{f)
(2} Other than on line 12b(1) for property placed in service
before1990 b2}
! {3) Fram section 42(j)(5) partnerships for property placed in p Form 8586, fine 5
redits service aRer 1989 . ... .. .. ... b3)
{4 Other than on line 42b{3) for property placed in service after
189 | b(4) H
¢ Qualified rehabilitation expenditures related to rental real estate .
aCﬂVihes ...................................................... 12c
d Credits (other than credits shown on fines 126 and 12¢} related :::s;: :::Zi:i::":’:e"s
to rental real estate activities 12d
................................... - (Fﬂm‘l 11205}-
e Credits related o other rental achvdtes ___________________________ 12e
13 Other credits — ettt i 13
w Paperwork Reduction Act Notice, see the Instrucucns for Form 11208. Schedule K-1 (Form 11205} 1998

THERE ARE NO AMOUNTS FOR PAGE 2

CLIENTS COPY
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| 314514230 . $H{ REHOLDER RENTAL RER RT

- KEITH A. BROWN ESBT
SSN/EIN: 34-7070118 .

. RENTAL
DESCRIPTION REAL ESTATETHER RENTAL ROYALTY
COMMERCIAL BUILDING '

-8.440

SHAREHOLDER TOTAL -8,440 0
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THE FOLLOWING INFC{ ATION IS8 INCLUDED IN THE-{ HEDULE K-1-P FROM
‘ DEL: .1 REALTY CORPORATION

lHlinois Department of Revenue  Parther's or Shareholder's Share of income, Year ending
Schedule K-1-P Deductions, Credits, and Recapture : 9/20/00
For parinerships filing Form IL-1085 or § corporations filing Form JL-1120-ST . Month Year -
Step 1: Identify your partnership or S corporation
1 Check your buslhess type D partnership $§ corporation 3 _31-1514230
Federat employer identification number (FEIN)
2 DELPHI REALTY CORPORATION 4 Wiite tha apporiionment factor fram Part I}, Line 6, of Form IL-1065
Name a5 shown on your Ferm IL-1065 or Form 1L-1120-ST or Form {L-1120-ST: otherwise write "1.” 1.000000

Step 2; Identify your partner or shareholder

s KEITH A. BROWN ESBT 7 _34-7070118
Nama . Social Security number or FEIN
¢ 30400 DETROIT ROAD SUITE 203 8 80.000000
Malling address Share {%}
WESTLAKE OH 44145 % Check the appropriate box
© City State Fdiof ﬁ] individual camporation trust
} 1 parnership | | 8 corporation estate

Step 3: Figure your partner's or sharehoider’s share of your nonbusiness income

A B
Member's share Nonresident member's
from Mllinols Schedule NB share allocable to Minois

19 Interest ’ - 10
11 Dividends i
12 Rentzlincome 12
13 Patent royalties ’ 13
144 Copyright royalties 4
15 Other royalty income 15
18 Capital gain or loss from real property ) 16
17 Capital gain or loss from tangible personal property 17
18 Capital gain or logs from intangible personal property 18
18 Other Income and expense 19

— Speclfy
Step 4: Figure your partner's or shareholder's share of your business income (loss)
(See instructions.) '

A B
Member's share :
from U.S. Schedule K-1, Nonresident member's
less nonbusiness income share apportioned o IL
20 Ordinary income (loss) from trade or business activity 20
21 Natincome (loss) from rental real estate activilies 21 -8,440 -8,440

22 NMetincome (loss) from other rental activities
Portfofio income {loss)

23 Interest

24 Dividends 24

25 Royallies 25
. 26 Net short-term capitat gain (foss) 26
© 27 Netlong-term capitat galn (loss). {Fotal for year) 27

28 Other partfolio income (loss) _ 28
i =98 Guaranteed payments to partner {U.S. Form 1085 cnly) 29
| 30 Net Section 1231 gain-(loss) (other than casualty or theft) 30

31 Other income and expense A

Specify- THERE ARE NO AMOUNTS FOR PAGE 2

YD '
023 This form is authorized as outlined by the Binoks Income Tax Act. Disclosure of this information is REQUIRED. This form has been
~ vehedule K-1-P front (R-12/99} approved by the 5 May ent Center, iL-492-3873
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. SCHEDULE K1

T oo
- Shareho,der's Share of Incote, Credits, Deductions, etc,

OMB No. 1545-0130

{Form $1208) P See separate Instructions.
For calondar year 2000 or tax year 2000

Cepartment of the Treasury ) :
enue Servica beginning and ending
Sharoholdor's Identifying number P 34-7070118 Corporation's Identifylng number P 34-1543301
Shareholder's name, address, and ZIP code Corporafion's name, address, and ZIP code
KEITH A. BROWNM ESBT CHIMERA CORPORATION
30400 DETROIT RD., SUITE 203 30400 DETROIT ROAD, SUITE 203
WESTLAKE OH 44145 WESTLAKE OH 44145
A ‘Shareholdar's percentage of stock ownership for tax year (see Instructions for Schedute K-ty .~ . > 98, 907 104 %
B Infemel Revenue Service Center where corporation fled fsretom® CINCINNATT, 'OH | 48985 T
€ Taxshelter registration number (ses Instructions for Schedule K-1) L :

(=

Check applicable boxes: (1) B8l Finat k-1 (2 11 Amended k1

For Paperwork Reduction Act Notice, seo the lnstrur.ﬂuns for Form 41208.

DAA

Schedule K-1 (Form 112085) 2000

Appendix Page No. 90

{a) Pro rata share items (b) Amount (e Form 1040 filers enter
T the amount in column (b} en:
1 Ordinary income (loss) from trade of business activities . | 1 -130,931 } See pages 4 and 5 of the i
2 Netincome (loss) fom rental real estale activiles =~ Shareholder’s Instructions far
3  Netincome (loss) from other rental activites . 3 Schedula K-1 (Form 11208).
4 Porffolio income (Jloss): i
A ItereSt e, 4a 228|  sch.B, Partl,fine 1
b Odinarydiidends . 4b Sch. B, Part [i, line 5
tncome © Royalies - . 4¢ Sch. E, Partl, line 4
(Loss) d Net shori-term capital gain (loss) _________________________________ ad Sch. D, fine 5, col. {f)
e Net long-tarm capital gain (loss): -
(1) 28%rategainfloss) . ... ... .. se(1)]. Sch. D, e 12, col. )
@ Totalforyear T 4e2) $ch. D, line 12, col. ()
T Other portfollo Income (loss) (attach schedule) 4af {Enter on appl. In. of your returm.}
. See Shareholdar's Instructions
8 Nt section 1231 gain loss) (other than due to casually or theft) 5 =596| . for Scheduls K-1 (Form 11208).
8 _Otherincome (loss) (altachschedute} ............................. & (Enter on appl. In. of your return.)
T Charitzble conlributions (attach schedwle) 7 450| Sch.Aline 150r 16
Deductions | ¢ Sectoni79expensededucion. ... L] Soe page 6 of the Shareholders
9 Deductions related to portfolio income oss}. - ] . Instructions for Schedule K-1
10 _ Other deductions (attachschedule) .. . ... ... ... ... ... . 10 (Form 11208).
Investment | 113 IMerestexpense eninvestmentdebts . 11a Form 4952, kne 1
intorest b (1) investment income included on fines 4a, 4b, 4c, and 4f above 11b{t 228] L See Shareholder's Instryctions
{2) Investment expenses incuded on fine 9 above ' 11(2 for Schedule K-1 (Form 1120S).
12a Credilfor aloohol usedasfuel . . ... 12a Form 8478, lne 10~
- b Low-income housing credit:
(1)} From section 42(j}(5) parinerships for property placed in -
sendoebefore 1990 1251
{2} Other than on fine 12b(1) for property placed In service
hefm‘e 1990 ------------------------------------------------ 12h 2 (
(3) From section 42()(5) partnerships for praperty placed in 3 P Form 8586, fine 5 :
Grodits serviceafler 1989 ... 12003
: {4} Other than on line 12b(3) for property plaoed in service afler o
1989 ------------------------------------------------------ 12b 4 [—
¢ Qualified rehabilitation expenditures related to rental real estate |_
adlvmes' ...................................................... 126
d Credits {other than credits shown on lines 12b and 12¢) related See page 7 of the Shareholdars
oS 12 b roctorr e
.| e Credits related to other rental activites 120 (Form 11208}
13 Other credils 13
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. . KEITH A. BROWN ESBT B 34~-7070118
Schedule K-1 {(Form 11208) (2000}  CHIMERA CORPORATIONM 34-1543301 - _Page 2
' {a) Pro rata share items ' {b) Amount {c) Form 1040 fllers enter
) the amount [n caluma (b} on: :
Adjust- | 44a Depreciation adjustment on property placed in service afler 1986 14a 1,031 Seepage7ofthe
ments | b Adustedganorioss et 14b ~267| | Shareholders ’
andTax | o Depleton (otherthanoltandges) " 1d¢ be s"“ﬂi"é_'ﬂnm
Profar- - d (1) Gross income from ail, gas, or geolhennal properties =  14d(1 11208) and
Bnce (2) Deductions allocable to ofl, gas, or geothermal propertles 14d(2 Instructions for
Itams 8 _Other adjustments and tax preference iéms 140 - Form 6251
15a  Name of foreign counlry or 11.8. possession . -
b ----------------------------------------------------------------
b Gross income sourced at shareholdertevel 15b
¢ Forelgn gross income sourced at corporate level:
() Passive e 15c(1
(2) Listed categories {attach schedule) _______________________________ 162(2]
) General limitation . .. jase
{ :
Forelgn ¢ Deductions aliocated and apportioned at shareholder level L Form 1116, Part |
Taxes (1) Interest I e e 15d(4
(2) Other | e, i5d
¢ Deductions allocated and apportioned at corporate level 1o foreign
source income:
) Passive 15el1
(2) Listed categories (attach schedule) 15e(2
(8} Generaltimitation .. 15e(
f Total forelgn taxes {check one): P Paid Acerued 15f Form 1118, Rart I
g Reduction in taxes avaflable for credit and gress income from all See instructions for
sources (attach schedule) : 1 Form 1116
6" il i : ' ' i
1 a :;c:zon 5:(31(2) expenditures ) . _ See Shareholder's nstructions
......................................................... ) 11208).
B Amount 160 for Seheckl ¥ (Form 11208}
17 Tax-exemptinterestincome 17 = Form 1040, line 8b
16 Othertaxexemptincome . . 18 '
Other | 19 Nondeductbleexpenses .~~~ 19 25,809 | seepages7andscttre
20  Property distributions including cash) other then dividend o Shareholdar's Instrucions for
distibutions reported loyouonForm 1098-00V 20 Schedule K-1 (Form 11208).
21 Amount of loan repayments for "Loans From Shareholders” .. 29
22 Recapture of low-income housing credit:
a From section 42Q)5) partnerships .. {222 } Form 8611, line 8
b_Other than on fine 22a _ 22b om ne
S‘ 23 Supplemental |nfunnahon requ:red to be repnrled separaie!y to each shareholder (attach additional schedules if more apace [s needed):
L B R T
P e e eyttt e e e e e e ne s enaerae
P
" BT e e e e et A et e et e e 4 e e e et aee et e e e e e
@ | e e U
b R
o ---------------------------------------- :k
O R e T :
t .......................................................................................................................................
L B R R ;
RO ;
S 00000000 OO
e B D i
L B e ‘
O TR e D U i
S IR PSSR RUURN .. .
T T U e
I B
L BT SRS
i --------------------------------------------------------------
P T D R
" R e
DAA

Ap{SsheiiolP KeiiRdem 3120S) 2000
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SGHEDULE K- Sh arehc" ir's Share of Income, Credits, Dé lctlons etc. OMB No- 1545-0130
* (Form 11208) ' P Sce separate instructions. :
For calendar year 2000 or tax year _ 2000
Depanmsnt of the Treasury . . i
Intesnal Revepua Sepice beginning and ending
Shareholder’s Identifying number b 34-7070118 Corporation's identifying number 34-1600387
Sharsholder's name, address, and ZIP code Corporatlon's name, address, and ZIP code
KEITH A. BROWN ESBT’ o GLOBAL FILM & PACKAGING CORP.
30400 DETROIT RD. SUITE 203 41740 SCHADDEN RDSTE 20 ‘
WESTLAKE OH 44145 ELYRIA ) OH 44035
A Shareholder's percentage of stock ownership for tax year {see instructions for ScheduleK-1y - 80.000000%
B Intemal Revenue Service Center where comporation filed its retum® | CINCINNATI, OH 45%%%9
C Tax shelter registration number (se« instructions for Schedule X-1) »
D_ Checkapplicatieboxes: (1) [ | Finalict @) [T Amended K1
' (a) Pro rata share items (b} Amount (c) Form 1040 fllars enter
the amount in column {b) on:
1 Ordinary income (loss) from trade or business activiies 1 85,0467 seepaaes 4andsofthe
2 Netincome (loss) from rental real eglate activites } Sharehoider's Instructions for
3 Netincome (loss) from other rental activities . Schedute K-1 (Form 1120S).
4  Portfolic income (loss):
a Interest .......... e Sch. B' Part I’ fine 1-
b Ordinarydividends Sch. B, Part i, line 5
Income ¢ Royaitles Sch. E, Parti, line 4
{Loss) d Net short-termn capital gain flossy Sch. D, line 5, col. [f)
e Net long-term capital gain doss): www
() 2B%rategainfloss) . de(t) Sch. D, fine 12, col. (g)
(2 Votatforyear 4e(2) Sch. D, line 12, col. (f)
¥ Gther portfolio income (loss) (attach schedule) - 4f (Enter on app). In. of your retum.)
See Sharsholder's Instructions
5§ Net section 1231 gain {loss) {other than due to casualty or theft) . Ls ~-36 for Schedule K-1 (Form §1208).
6 Other income (loss) (attachschedule) ... ... . ...... ... ...... & _ {Enter on 2ppt. In. of your refum.)
7  Charitable corfribudions (attach schedue}y 7 2301 SdAline15ori6
Déducﬁons 8 Section 179 expense deduction i 8 See pape 6 of the Shareholder's
9 Deductions related to portfolic income (loss) 9 . Instructions for Schedule K-1
10 Other deductions {altachscheduley . . ... ... .. . ]1¢ {Form 11208).
Investment | 118 interest expense oninvestmentdebts 11a : Fom 4952, line 1
Interest b {1} investmentincome included ¢n lines 4a, 4b, 4¢, and 4f above 11b(1 See Shareholder's Instructions
(2} _Investment expenses included online 9 above 11b{2] for Schedule -1 {Form 11205},
12a Credit foralcoholusedasfuel e Form 6478, line 10
b 1{ow-income housing credit:
(1) From section 42()(5) parinerships for property p[aced in
service before 1900 ... ... 12(1
{2) Other than on line 12b(1) for property placed in service )
before 1990 ... 12b(2
(3) From section 42(j)(5) partnerships for property placed in Form 8586, tine 5
Credits serviceafler 1989 12602}
(4) Other than on line 12b{3) for property placed in service after
1980 . |1zl
¢ Qualified rehabilitation expendltures relatad to rental real estate
actl\rltles ..................................................... 12c
d Credits (ather than credits shown on lines 12b and 12¢) refated See page 7 of the Sharehalder's ;
to rental real estate activities 124 tnstruciions for Sehedute K-1
.................................... (Form 11205)‘ :
e Credits related to other rental activites 12¢ 3
13 Other credits . o 13
For Paperwork Reduction Act Motice, see the Instructions for Form 112058, - Scheduie K-1 (Form 11208) 2000 i
i
DAA
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o o * RKEITH! BROWN ESRBT i - 34-7070118
* Schedule K-1 (Form 11208} (2000) GLOBAL FILM & PACKAGING CORP. 34-1600387 Page 2
(a) Pro rata share items () Amount {c) Form 1040 filers enter
. the amount In column (b) on;
Adjust- | 14a  Depreciation adjustment on properly placed In service after 1986 14a 61,211 Seepage7 ofthe
ments b Adjusted gain or loss 14h -1,496 Sharehclder's
. LTy Tty Instructicns for
and Tax ¢ Depletion (olher thancilandgasy 14c ) P Schedule K-1 (Form
Prafer- d (1) Grossincome from oll, gas, or gecthermal properttes A4d{1 1120S) and
ence (2) Deductions allocable to oil, gas, or geothermal properties 14d(2 Instructions for
lems &__Other adjusiments and tax preferencs items - Form 6251
15a Name of foreign country or U.S. possession |
B e
b Grossincome sourced at shareholderlevel
- ¢ Foreign gross income sourced at corporafe level:
() Passive  ©
(2) Listed categorles (attach schedule)
() Generallimitation . ...
d - - + : r .
Forelgn Deductions ‘alfocated and apportioned at shareholder level L Form 1116, Part
Taxes (1) Inlerest R L
@ Other "
e Deductions allecated and apportioned at corporate level to foreign
source income:
My Passve
{2) Listed categories (attach schedule) .
(3) Generalfimitation . .. e,
f  Total foreign taxes (check one): P Paid Accrued | Form 1116, Part I}
g Reduction in taxes available for credit and gross income from all See Instructions for
sources (attach schedule) 15 Form 1116
16  Section 59(e)}2 diures:
a Tiseon b(e){ ) expenditures 55 See Sharehalder's lnstructions
......................................................... dule K4 1208).
b Amount ............................................................ for Sme o K {Form 1 )
17  Tax-exemptinterestincome . Form 1040, line 8t
18 Othertx-exempticome
Other 19 Nondeductibleexpenses 7,708 See pages 7 and 8 of the
20 Property disiributions {including cash) ather than dividend Shareholder's instructions for
distributions reported to you on Form 1099-DIV 155,838 Schedule K-1 (Form 11205).
21 Amount of loan repayments for “Loans From Shareholders” i
22  Recaplure of low-income housing credit:
a' From section 42()(S) partnerships ... b o
b _.Other than on line 22a ~ o O Jam Form 8611, line 8
s 23  Supplemental information requirad to be reported separately to each sharehalder (attach additfonal schedules if more space is needed);
£
S T B R
p e
| L L
P T
1 T
e ........................................................................................
D B L LR L R RRTREIs
t ......................................................................................................................................
- T
' .......................................................................................................................................
L e e e
n
f ........................................................................................................................................
L PP
r ........................................................................................................................................
m
O N
N
i ........................................................................................................................................
0
I
DAA

Schedule K-1 (Form 1120%) 2000
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* SEHEDULE K-1 Shareholder's Share of Income, Credits, Deduct:ons etc. OM8 No. 15450130
(Form 11208) P See saparate Instructions! .
Depertment of the Treast For calendar year 2000 or tax year 2000
mgpamg Baveﬂu:gervim 4 begiiming and endin
Sharaholder's Identifying numbard 34-7070118 Corporation's identifying number P 34-1761856

Shareholdes's name, address, and ZIP code

KEITH A. BROWN TRUST
' 30400 DETROIT RD. SUITE 203

Corporatlon’s name, address, and ZIP code -

POLY SHAPES CORPORATION
30400 DETROIT RD. SUITE 203

WESTLAKE OH 44145 WESTLAKE OH 44145
A Shareholder's percentage of stack ownership for lax year (see instructions for Schedule®-%) » 80.765027%
B Internal Revenue Service Center where comporation fled its retum® C INCIWTI  QH 45999 ...
G . Tax shefter registration number (see Instructions for Schedule K1) _ ... ... eeeans o
D _Check applicable boxes: B Finark1 Amended K-1 '
(a) Pro rata share items (b) Amount {c} Form 1040 filers entar

the amount in column (b) on:

1 Ordinary income {foss) from trade or business activities 1 =151, 882 Sespages4andSotthe
2 Netincome (loss) from rental real eslate activites | 2 Sharsholdera Instructions for
3 HNetincome {loss) from otherrental aclivites 3 : Schedule K-t (Form 11208).
4 Portfolio income (loss): ’ .
adnterest 4a Sch. B, Partl, fine 1
b Ordinarydividends . . 4b Sch. B, Part I, fine 5
Income © Royalles 4o Sch. E, Part |, line 4
{Loss) d Netshortterm capital gainloss} . 4d Sch. D, line 5, col. {f)
8 Net long-tenn capital gain (foss):
(1) 28%rategainQloss) ... ... Aeft) Sch. D, line 12, col. {g)
{2) Tolalforyear 4e(2) Sch. D, fine 12, col. ()
f Other portiolio incoma (fuss) (altach schedule) r__-g_f_ (Enter on appd. in. of your retum.)
See Sharehoidar's instructions
5 Net section 1231 gain (loss) (other than due {o casualty or theft) L =4 ,806| forSchedute K-1 {Fom 1120%),
& Otherincome (loss) (attachschedule) ... . ... ... ... ........... L] {Enter on appl. In. of your retum.}
7 Charitable contribulions (attach schedule) 7 Sch. A, ine 15 or 16
Deductions | © CeclienT79expensededuction ... 3 Ses page 8 of the Shareholder's
9 Deductions related lo portfolle income (loss) . ... . ... 9 instructions for Schedule K-
10 Otherdeductions {attachschedule) ... .. ... ... ....... 10 (Form 11208). .
Investment | 138 Interestexpense oninvestmentdebts . =~~~ k] Form 4952, fine 1
Interest & (1) Invesiment income included on lines 4a, 4b, 4c, and 4f above 11bl1 See Sharshoidar's Instructions
- {2} Invesiment expenses included on fine 9 above 11b for Schedule 11 (Form 11208},
t2a Credit for alcohol usedas fuel T 42a Form 6478, fine 10 _
b low-income housing credit: . '
{1} From soction 42(])(5) parinerships for property placed in =
service before 1980 12(1
(2) Other than on fine 12b(1} for property plao'ed in service
belore 980 1202 |
{3} From section 42{j)(5) partnerships for praperty placed in r Form 8586, fine 5
Crodits sendooafiortesy 120
{4) Cther than.an line 12b(3) for property placed in service afler
1989 ...................................................... 12b 4 —
¢ Qualified rehabilitation expenditures related to rental real estate
ac‘lm'es ------------------------------------------------------- 12: :
d Crediis (other than credits shown on lines 12b and 12¢) related Soe page 7 of the Shareholder's ‘
o s e —
e Crodils related to other renlal activites 120 . ;
13 _ Other credits , 13

For Paperwork Reduction Act Notice, see the Instructmns for Form 11208

Schedule K-1 (Form 11208) 2000
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KEITH A. BROWN TRUST '© 34-7070118 -
Schedule K-1 (Form 11208) (2000 _POLY SHAPES CORPORATION 34-1761856 Page 2 |
(ﬂ’ Pro rata share tems (b’ Amount ‘c, Fﬂl‘m 1040 ﬁfels enter ’ |
the ameunt in column {b) on:
Adjust- | 14a Depreclalion adjustment on property placed in service after 1986 . 4a 5,500l Seepage7ofthe
ments | b Adustedgainorioss U 1b 779| | Sheretolder's
and Tax ¢ Depletion (otherthan oitandgas) . ... ... ... .. sk;b:dﬁ:n:_?:mm
Prefor- d (1} Gross income from oil, gas, or geothermal pruperﬁes 11208) and
ence {2) Deduclions allecable to o, gas, or geothermal properties Instructions for
ftoms e__Other adiustments and tax preference items ) _Form 6251
152 Name of foreign country or U.S. possession N
> .
b Gross income sourced at shareholderlevel
¢ Forelgn gross income sourced at corporale level;
) Passive | e
{2) Listed categories (attach schedule) . . ...
-+ (3) Generallimitation-_ .
Foreign d Deductions allocated and apportioned at shareholder level; b Fomm 1116, Part
. Taxes (." Irlterest_expense ................................................
(Y OMer e
¢ Deduetions allocated and apportioned at corporate fevel to foreign
source income:
W} Passive 156(1
(2). Listed categories (atiach schedule) . 1802
(@) Generallmitation 15e(3
f Total foreign laxes (check one):® | ] Paid Acorued 15¢ Form 1116, Part I
9 Reduction in taxes available for credit and grass income from all See Instructions for
sources (attach schedule) 15 Form 1116
16  Section 59(e)(2) expendilures: Seo s ine
3 Tpe P for Schedule K-1 (Form 11208)
b AMOUR e 16t e '
7 Tax-exemptinterestincome 17 Form 1040, line 8b
18 Othertax-exemptincome - 18
Other | 19 Nondeductbleexpenses .. .- . ... ... .. 13 2231 | SeepagesTandBof the
20  Property distributions (including cash) other than dlvrdend Shareholder's Instructions for
distributions reported to youon Form 1089V 20 Schedule K-1 (Form 1120S).
21 Amount of loan repayments for "L_oans From Shargholders™ . . . 21
22  Recaplura of low-income housing credit;
a From section 42)E) parinerships e, 221 TH romastt, e
b Otherthan on line 22a e 226 om 8611, line !
s 23 Supplemental information required o be repnrted separately 1o each shareholder {attach additional achadules ¥ mos spucs Is needad):
LT B b U BT TP
B e e
P :
I B P U D
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t ....................................................................................................................................... ‘
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THE FOLLOWING INFORMATION IS INCLUDED IN THE SCHEDULE K-1-P FROM
POLY SEAPES CORPORATION

Illinois Department of Revenue Partner's or Shareholder's Share of Income, Year ending -
Schedule K~1-P Deductions, Credits, and Recapture 12/31/00
For partnerships filing Form iL-1065 or § corporations filing Form IL.-1120-ST ' Month__ _ Year
Step 1: Identify your partnership or S corporation
1 Check you business type D partnership S corporation 3 _34-1761856 _
' Fedaral employer identification numbar (FEIN) '
2 _POLY SHAPES CORPORATION 4 Whrite the apporfionment factar from Part Ill, Line 6, of Form IL-1065
- Name as shown on your Form HL-1065 or Form IL-1120-8T or Form IL-1120-ST; olherwise write ™1.” 0.359357
Step 2:  Identify your partner or shareholder
§ EKEITH A. BROWN TRUST ' 7 _34-7070118
. Nama . . Social Security number or FEIN
¢ 30400 DETROIT Rb. SUITE 203 8 __80.765027
Maling addrss ) Shars (%) -
_WESTLAKE OH 44145 "9 Check the appropriate box ,
City _ Strtn ap : Fr individual corporation trust
. : partnership | | S corporation estate
Step 3: Figure your partner's or shareholder's share of your nonbusiness income
A B
Member’s share Nonresiden) member's

from lifincis Schedule NB share allocable to llinols

10 Interest ' 10

11 Bividends . 1
12 Rental income A 12
13 Patent royalties 13
414 Copyright royalfies 14
15 Other royalty incorne 15
16 Capital gain or loss from real property 16
17 Capital gain or less from tangible personal property 17
48 Capital gain or loss from intangible personal property 13 -
4% Otherincome and expense 18

- — - Specity :
Step 4: Figure your partner's or shareholder’s share of your business income (loss)

{See instructions.)
A B
Member's share -
from U.S. Schedule K-1, Nonresident member's -
tess nonbusiness income share apportioned fo IL
20 Ondinary income (loss) from lrade or business activily 20 =-151,882 ~54.580
21 Net mcome (Joss) from rental real estate activities 2
© 22 Netincome (foss) from other rental activilies 22
Portfolic incomae {loss)
23 Interest 23
24 Dividends 24
25 Royalfies 25
26 WNet short-term capital gain (loss) 28
27 Netlong-term capital gain (foss). (Total for year) - 27
28 Cther partfolio income Joss) 28
2% Guaranteed payments to pariner (U.S. Formn 1065 only} 29
30 Met Section 1231 gain (loss) (othar than casualty or theft) 30 -4,B06 -1,727
31 Otherincome and expense 3
$pecity THERE ARE NO AMOUNTS FOR PAGE 2

10: 3033 This form is authorized as sutined by the liinols Income Tax Act, Disclogure of this infermation is REQUIRED. This form has been
Schedule K-1-P front (R-12/00) a B Forma Manay Center. Annendix 3
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, e ownl SECT W 1377(a) (2) ELECTION MADY -
. SCHEDULE K41 Shareholaer's Share of Income, Credits, Deductions, efc. OMB No. 1545-0130
{Form 14208) P Sos separata instructions.
For calondar year 2000 or tax year 2000
Depariment of the Treasury
{ntarmal Revanue Service | boginning and endin
Sharshelder's dentifying number ) 34-7070118B Corporation's identifylng number® 34-1858133
| Sharehelder's name, address, and 2IP code Corporation's name, address, and ZIP code :

KEITH A. BROWN ESBT

UNIVERSAL EQUITIES CORPORATION
"‘ 30400 DETROIT RD. SUITE 203

30400 DETROIT ROAD, SUITE 203

; WESTLAKE OH 44145 WESTLAKE OH 44145
i
A Shareholder's percentage of stack ownership for tax year (see instructions for Schedule K-1) .. .. . . > 98.907104% :
B intemal Revenue Servios Center where corporation fled ts retum® CINCINNATI, OH 45999  ~ " "
' € Taxshelter registration number (see Instructions for Schedule K-1) e P
~D_Chech applicabla boxes: (i ﬁ Final K1 (2) ﬂ Amended K-?
{a) Pro rata share items {b} Amaunt {c) Form 1040 fiters enter
the amount in column (b) on:
1 Ordinary income (loss) from trade or business activies =~ 1 See pages 4 and 5 of the
: 2 Netincome (foss} fromrental real estate activities } Sharaholder's Instructions for
5 3 Netincome (oss) from other rental activiies 3 Sehedule Ke1 (Form 1120S),
' 4 Porifokio income {logs): ﬁ
a Mterest da 4,022] sch.B,Patl,linet
{ b Ordinarydiidends 4b 485,865 sch.B, Patll,lines
| income e Royabes . . . 4 Seh. E, Part, line 4
{Loss) d Netshort-term capitelgainoss) 4d =1,381,058] Sch.D,line5,col. {f)
e Netlong-term capltal gain (loss): ﬁ
‘ (1) 28%rategainfloss) . . el . e{1) Sch. D, fine 12, col. (g)
! (2} Tolalforyear 4e(z) 16,239,915 Sch.D, line 12, col. ff)
f Other portfolio income {loss) (altach scheduley 4f {Enter on appl. in. of your ratum.)
See Sharehoider’s Instuctions
5 Net section 1231 gain (loss) (other than due to casualty or thefty | 15 for Schedule K-1 (Form 11208).
6 _ Other income (loss) (attach schedule) .. ... ............o i .. 8 {Enter on appl. In, of your retum.) _
. 7 Charitable contributions (attach schedule) e 7 Sch. A, line 15 or 16
\ Deductions 8 Seclion 179 expensededuction 8 [ 1 Seo page 6 of the Shareholders
! 9 Deductions related to porifolio income (floss) . 9 Instrctions for Schedule K-1
19__ Other deductions {atlachschedulsy . ... . .. ... ... ... 10 66 (Form 11208).
i nvestment | 112 [nterestexpense oninvestmentdebts .~ 11a Form 4952, line 1
i Interest b (1} Investment income included on fines 4a, 4b, 4¢, and 4f above 11b() 489 B87| | Sce Shareholders instructions
! {2)_Investment expenses ingluded on line 9 above  |1bg for Schedute K-1 (Form 11205).
12a Credit for alcohol usedasfuel . 12a Form 6478, 1in2 10
i b Low-income housing credil:
{ {1} From section 42()(5) partnerships for property placed In L
servicebefore 1990 U 128(4
. (2} Other than en line 12b(1) far property placed in service
1 bofore 1990 ... 1242
J- {3) From section 42(7)(5) partnerships for property placed in * Form 8586, line 5
Crodits senviceafler 1989 12bi3
i {4) Other than an line 12b(3} for properiy placed in service afler
- 1989 12b44 =
¢ Qualified rehabilitation expenditures refated to rental real estate [
activiies | 1z -
| d Credits (other than eredits shown on lnes 12b and 12¢) related N Seapago 7 of the Sharsholder's
\ torental real estate activites 124 > ‘(:s‘md::: for Schodute K-1
o Credils related to other rentad aciiviies 126 orm 11209
] 13 Other credits e \ 13 2

For Paperwork Reduction Act Notice, see the Instructions for Form 11208. Schedule K-1 (Form 11205) 2000
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KEITH i..“ BROWN ESRBT

' '34-7070118

Schedule K-1 (Form 11208) (2000} UNIVERSAL EQUITIES CORPORATION 34-1858133 Page 2
() Pro rala share itlems (b} Amount {c) Form 1040 flers enter
the amount in column (b) on:
Adjust- | 14a Depreciation adjustment on property placed in service afler 1986 14a | Seepage 7 of the
ments | b Adustedganorloss | ... 14b Shareholders
andTax | ¢ Depletion (otherthanoitandgas) 14c b g::::f;“ﬁ_‘;"iﬁm
Profor- d {1} Grossincome from oil, gas, or gecthermal properties 14d{1 11208) and
once (2} Deduclions allocable to oil, gas, or geothermal properties {nstructions for
ftems o Olher adjusiments and tax preference ifems 5 Form 6251
18a Namne of foreign country or 1.8, possession |
» VARIOUS .
b Grossintome sourced at sharcholdertevel 36,547
¢ Foreign gross incoma sourcad at corporate Ievel
Uy Passive .
(2) Listed categories (alach schedule) . ... ... ... ...
(3) Generalfimitation . . . .. ...
Foreign d Deductions allocated and apporiivned at shareholder lovel: Form 1116, Part 1
Taxos (1) Interest LU d '
(@ Oer e
e Deductions allocated and apportioned at corporale Ievel to foreign
source income:
M Passive 1501
(2) Listed categories (attach schedute) . . . .. 15ein
() Generallimiation . 1603
f Total foreign taxes (check one): P % Paid Accrued 15¢ 5,482| Fom 1116, Partii
g Reductionin {axes available for credit and gross income from all See Instructions for
sources (alfach schedule) 1 Form 1116
183 Section 5:(8)(2) expenditures: See Shareholder's Instructions
YPE B e Sehedule - i
boAmOURt e 16b o 11 (Fom 11209
17 Tacexemptinterestincome .. . 17 129,054] Fom 1040, line 8b
18 Oertax-exemptincome T 13 108,024
Other 19 Nondedudlible expenses 19 Sea pages 7 and 8 of the
20  Property distributions (including cash) other than dividend ﬁ Sharshalder's Instructions for
distributions reported toyou on Form 1099-D0V 20 3,315,449] ] schedule K1 (Form 11208).
21 Amount of loan repayments for *Loans From Shareholders™ . .. ... ... ril
22 Recaplure of low-income housing credit:
a From seclion 42()(S) partnerships 22a } Form 8611, e 8
b Oterthanonfne22a . . e i 22h om ne
s 23  Supplemental informalion required to be reported separately o each shareholder (attach additional schedules if more space is needed):
u [ AMOUNT ON LINE 4(A) INTEREST INCOME DERIVED FROM . ... .. . ... . .. .. .
A I US SECURITIES IS e, 295
[
O B LT T
R
L S
o --------------------------------------------------------------------------------------------------
m
t .......................................................................................................................................
T
l .......................................................................................................................................
L 00O O
n
f ........................................................................................................................................
L T S
r ---------------------------------------------------------------------------------------------------------------------------------------
m
. T U
S
i ----------------------------------------------------------------------------------------------------------------------------------------
o
P
DAA
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1 SECT N 1377(A) (2) ELECTION Mani :
SCHEDULE \K-1 ~ Shareholder's Share of Income, Credits, Deductlons. efc. OME o, 15450130
{Form 11208) ) P Seo separate lnstmcﬁons.

of e Troasury " For calendar year 2000 or tax year 2000
{ntemel Roveue Sendcn beginning and aadin _
Shareholder's identifying number® ~_ 34-7070118 Corporation’s identifying number 34-1878729
Shareholder's name, address, and ZIP code Comoration's name, address, and ZIP code :
KEITH A. BROWN ESBT TRILOGY INVESTMENTS, INC. i
30400 DETROIT RD. SUITE 203 30400 DETROIT ROAD, SUITE 203
_WESTLAKE OH 44145 WESTLAKE OH 44145
A Shareholder's percentage of stock ownership for tax year {see Instructions for Schedwle K1) . . > 0.986339%
B Intemal Revenus Servics Canter whers corporaion fled i retm® CINGINNATI, OH 45989 '~ 7
C  Tax shelter registration number (see instructions for Sehedule k-4 >
D _ Check applicable boxes: () Finalkd (23 |1 Amendedi-1
{a} Pro rata share ltems {b) Amount {o) Form 1040 flers enter
the amount in eolurnn (b) on:
1 Ordinary income (loss) from trade or business activites 1 See pages 4and 5 of the
2 Netincome {losg} from rental real estate actvites 2 Shareholder's Instructions for
3  Netincome (loss) from other rental activites =~~~ 3 Schedute K-1 (Form 11208).
4 Porifolio income (loss): “
aerst s 857|  soh. 8, Part,fine 1
b Ordinarydividends | _ ... ... | 4b | 12,101} sch.8 Partll,lines
income ¢ Royalfes | 4 Sch. €, Past |, fine 4
{Loss) d Netshofterm capitatgaingiossy 4d -39,065] Sch.p tnes, cal ()
© Net long-term capital gain (loss):
(1) 28%rategainfoss) 1 Sch. D, ling 12, col. (g}
@) Towforyear | ... ae(2) 597,054] scn.D, fne 12, col. (B
f Gther portfolio income (loss) (altach scheduley af (Entes on app, . of your retum.)
See Shareholdar's Instructions
§ Net section 1231 gain (oss) (other than due to casualty or thef} 5 for Schedule K-1 {Form 11208),
6_ Other income ffoss) {attachschedule) .. .....ooo0voeneooznen, 6 (Entar on appt. n. of yous setum.}
T Chariteble contributions (attachsehedut) 7 Sth, A, e 15 or 16
Deductions | © Secion ¥oegensededuction 3 See page 6 of the Sharcholder's
9 Deductions related to portfctioncome floss) . 9 Instructions for Scheduie K-1
10 _ Other deductions (atachschedute . .. .. . ... ... J10 - 2] (o 11208),
lvestment | 1718 Inferestexpense oninvestmentdebts 11a 58|  Form 4952, Jine 1
Interest b (1) Investmentincorne included on lines 4a, 4b, 4c, and 4¢ above 11b{1, 12, 958! L Seo shareholders Instuctions
(2) tnvestment expenses included on fine 9 above 11h(2 for Schedule K-1 (Fann 11205).
123 Gredit for atecholusedasfrd 12a Foim 6478, fine 10
b Low-income housing credit:
{1) From seciion 42{)(5) partnerships for property placed in -
senvicebefore 1990 S
{2} Other than on line 12b(1) for property placed in semoe
before 1990 e, 17hi2
(3} From seclion 42(j)(5) partnerships for propetly paced In P Form 8586, line 5
Crodits serviceafer 1983 1Z2b{3)
{4) Other than on ine 12b(3) for property placed in service afler l :
0B e 12bid, -~
¢ Qualified rehabilftation expenditures refated to rental real estate B
aclivilies 12 i
¢ Credits (other than credits shown on ines 12b and 12¢} related See page 7 of the Sharshoidars
b Instructions for Schadule K1 i
to rerdal real estate activities . . i2d ]
........................ R L {Foﬂ'n""zos}. H
& Credits refated to other rental activities 120 i
13 Other credits . —— e 113 |

For Paperwork Reduction Act Notice, see the lnstructions for Form 11203. Schedule K-1 (Form 11205) 2000
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- KEITH A. BROWN ESBT 34-7070118
Schedule K-1 (Form £4208) (2000) TRILOGY INVESTMENTS,K INC. 34~1878729 Page 2
{a) Pro rata share items (b) Amount (e} Form 1040 filers enter
; the amount in column (b} on:
Adjust- 1 14a Depreciation adjustment on property placed in service afler 1966 14a See page 7 of the
ments b Adjustedgainorioss . . KLl Sharsholder's
and Tax ¢ Depletion (other than oit and gas) _ ) 4o Instructions for
) AL R AR LR R sm'e K_1 {Fo"n
Prafer- d (1) Grossincome from oil, gas, or geothermal properties |, 14d(1 11208) and
ence {2} Deductions allocable to of, gas, or geothermal proparties 14d Instructions for
Moms é Other adjustments and tax preference items 14 ) Form 6251
15a Name of foreign country or U.S. possession [
»
Gross income sourced at shareholdertevel 45b
Foreign gross Income sourced at corporate leval:
() Passive 15c{1
{2) Listed calegories {atachschedule) . . . . . . 15¢(2)
() Generallimitaion ... 15c(3
; level:
Foreign d Deductions allocated and -apponioned al shareholder level b Fom1t6, Partl
Taxes () Ioterestexpense | 15441
(@) OMer e 154
e Deductions allocated and apportioned at comorate leve! to foreign
source income:
@) Passive 15511
{2) Listed categories (attach schedule) Mg*
(3) Generalfimitation 1583
£ Total forelgn taxes (check one): P Paid Acerved | 4&f Form 1116, Part Il
¢ Reduction in taxes available for credit and gross income from all See Instructions for
sources (attach schedule) . 1 Foim 1116
1Ga ?e:gon 59{e)2) expendilures: Sea 8 dor's In ns
i
b Mmm ------ B A T T LI T A T T I A T 1Eb farsmwule K-1 (Fum 1 1205}-
17 Tacexemptinterestincome . 17 34] Fom 1040, e 8b
18 Othertax-exemptincome . . .. 18 1,078
Other | 19 Nondeductibleexpenses . e et et e 19 See pages 7 and 8 of the
20  Property distibutions (including cash) other than dividend Sharcholder's Instrucions for
distributions reportedtoyouon Form 1089-DlV 20 41,765| | scheduts k-1 (Form 11205).
21 Amount of loar repayments for "Loans From Shareholders” ... ... ... 21
22  Recapture of low-income housing credit;
a From seclion 42)S) partnerships ... 222 }
b_GOtherthaponline22s . . ., ... e | 22b Fom 8611, fine 8
s 23 Supplemental information required to be reported separalely 10 each shareholder {attach addfional schedides if more space s needed):
u | AMOUNT ON LINE 4(A) INTEREST INCOME IS ALL DERIVED FROM .
po| U.S. GOVERNMENT SECURITIES . | 1 " 857
p
b | e
O T OO
L T T
e ---------------------------------------------------------------------------------------------------------------------------------------
n
t .......................................................................... R I T T T
S
I ---------------------------------------------------------------------------------------------------------------------------------------
b e e
n
f .......................................................................................................................................
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L LI SEC? ON 1377 (A) (2) ELECTION MA.{ . _
-+ SCHEDULE K-1 Sharehotaer's Share of Income, Credits, Ded uctions, etc. OMB No. 15450130
{(Form 11208) - ™ Sea separate Instructlons.
For calendar year 2000 or fax year 2000
Dapartment of the Treaaury .
a Service begitning. and ending
Shareholder's identifying number» - 34-7070118 Corporation's identifying numbor b 34-1874617
Shareholder's name, address, and ZIP code Corparation's name, address, and ZIP code -
KEITH A. BROWN ESBT HAMPSON CORPORATION
30400 DETROIT RD., SUITE 203 30400 DETROIT ROAD, STE §#203
WESTLAKE OH 44145 WESTLAKE OH 44145

A Shareholder's percentage of stock ownership for tax year (see instructions for Schedule K-1)

» 74.180328%

B Intémal Revenue Service Center where corporation flled its return» CINCINNATI , 'QIII' _____ 45999
C  Taxshelter reglstration number (see Instructions for Schedwle kety >
" D_ Check applicable boxes: 1 Finalk-1 (2 [] Amended k-1
(a) Pro rata share items (b) Amount {¢) Form 1040 fllers enter
’ : the amount in column (b) on:
1 Ordinary income {loss) from trada or business activities  ~ 1 =38,418]7] sespages 4and5ofthe
| 2 Metincome (foss) from rental real estate aclivites .~~~ 2 } Shareholder's Instructions for
3 MNetincome (loss) from other rental activiies 3 Schedule K1 (Farm 11208).
4 Portfolio income (Joss): ) h

y a ‘rltBl'ESt ........................................................ 4a Sch. B' Part l' ll—ne 1 -

. b Ordlpary dividends . 4b Sch. B, Part Il line 5
Income e Royalles . . ... ... 4c Sch. E, Part | line 4
{Loss) d Net shart-term capital gainfloss) o 4d Sch. D, fine 5, cal. (

e Net long-term capital gain (loss): .
L (1) 28% rate gain{lossy ... 4e(1) Sch. D, line 12, col. {g)
(2) Totalforysat ... ... asf2) Sch. D, line 12, col. ()

. f Other portfolic income (loss) (attach schedule) - 4f (Enter on appl. In, of your return.}

‘i See Shareholder's Instructions

| 5 Net section 1231 gain (loss) (ather than due to casually ortheﬁ) ______ (3 ~13,609] for Schedule i1 (Form 11208).

6__ Other Income {loss) (attach schedule) . ........ .................. [ __ {Enteranapp!. In. of your retum.)

[ 7 Charilable confributions (attach schedule) 7 Sch. A, fne 15 or 16

| Deductions | #  S9°ton 178 expense deduction T g See page 6 of the Sharehalder's

9 Deductions related to portfolicincome (foss) g Instructions for Schedufe K-
) 10 _ Other deductions (attachschedule) . .. . . [10 (Form §1208).
| investment | 113 Interestexpense oninvesimentdebts 11a Farm 4962, line 1
| Inferest b {1} Investment income lncluded on lines 4a, 4b, 4c, and 4f above e Sea Sharehalder’s Instructions
{2} Investment expenses included an line 9 above N 11b{2 for Schedule K-1 {Form 11208).
[ 12a Creditfor alcoholusedasfeel 12a ~ Form 8478, fine 10
\ b Low-income housing credit:
{1} From section 42(j}(5) partnerships for property placed in L
‘ service before 1900 . 12h{1
‘ {2} Other than on ine 12b(1) for property placed in service
before 1990 | . ... 126(2 '
{3) From section 42()(5) partnerships for property placed in # Form 8688, line 5
Crodits senviceafler 1989 . 12b(3
l (4) Other than on line 126(3) for property placed in service after
1989 ....................................................... 12b 4
¢ Qualified rehabllitation expenditures refated fo rental real estate '
| acttes 12¢
| d Credits {other than credits shown on fines 12b and 120) related See page 7 of tha Sharcholder's
lorental real estate activites 12d [':Wc:m;:r Schedule K-t
i & Credits refated to other remtal activities 12e (Fom 11208).
f 13 _ Other credits L 13

Schedule K-1 (Form 11205) 2000
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- KEITH .. BROWN ESBT 34-7070118
Schedule K1 (Form 11208) (2000)  HAMPSON CORFPORATION 34-1874617 Page 2
(a) Pro reta shaye items- () Amount {c) Farm 1048 filers enter

the amount in column (b} on:

Adjust- | 14a Depreciation adjustment oh property placed in service after 1986 64,619 Seepage 7 ofthe
ments b Adjustedgainorfess —5,044] | Shereholders
- e D ' Instructions for
and Tax ¢ Depleimn {uther than cif and gas) ..................................... Schedule k-1 (FOI'ITI
Prafar- d (1) Gross income from oll, gas, or geothermal properties . 11208) and
ence {2) Deductians aflocable fo ofl, gas, or geothermal preperties Instructions for
Items e _Olher adjustments and tax preference jlems Form 8291
15a  Name of foreign countiy or U.S. possession |
’ ----------------------------------------------------------------
b Gross income sourced at sharehoider level
¢ Forelgn gross income sotrced at corporaie level:
) Passive
(2 Listed categories (atiach schedule) .~
@) Generallimitaion ...
Forelgn d Deductions allocated and apportioned at shareholder level: Form 1116, Past |
Taxes (1) Inferestexpense . . ... ' ’
@ OMEr e
e Deduclions allocated and appomoned at corporate fevel to forelgn
sourca incame:
() Passive ... et
(2) Listed calegories (attach scheduie) . . ... ... ... ... .. 150(2
(3) Generalfimitaon 1503
f Total foreign taxes (check one): & Paid Accrved 15f Form 1116, Part il
8 Reduction in taxes available for credit and gross income from alt See Instructions for
sources {attach schedule) 15 Farm 1116
16 ecti ftures:
?yp on 5’9.(3)(2) expenditures See Shareholder's Instructions
a e :
......................................................... for Schad 16 1208).
h Amount ------------------------------------------------------------ 16b ers ° me K_ ‘ orm 1 DS)
17 Tax-exemptinterestincome 17 Form 1040, jine 3b
18 Othertax-exemptincome . ... 19
Other | 19 MNondeductibleexpenses . . .. . 19 488| | sespages7andbofthe
20 . Property dislributions (inciuding cash) other than dividend Sharcheldar's Instructions for
distributions reported toyouon Fom 10980V . 20 Schedule K-1 (Form 1120S).
21 Amount of loan repayments for "Loans Fram Shareholders” .. .. ... 29
22  Recapture of low-Income housing credit:
a  From section 42()(8) partnerships 22a } .
b_ Otherthan on line 22a » L 22b . Form 8611, line 8
s 23 Supplemental information requsred lo be reported sepamtely to aach shareho!der (attach acditional schadules if more space is needad):
L T
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t .......................................................................................................................................
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OHIO BOARD OF TAX APPEALS

Keith A. Brown and Noel P. Brown., CASE NO. 2006-R-1041

)
)
Appellants, ) (PERSONAL INCOME TAX)
)
©vs. ) ORDER
, )
William W. Wilkins, ); (Denying the Tax Commissioner’s
Tax Commissioner of Ohio, ) Request to Hold this Matter
) in Abeyance)
Appcllee. _ )
APPEARANCES:

For the Appellants - Cavitch, Familo, Durkin & Frutkin
Kismet B. Wunder
1717 East Ninth Street, 14™ Floor
Cleveland, OH 44114

For the Appellee - Jim Petro
. Attorney General of Ohio
Barton A. Hubbard
Assistant Attorney General, Taxation Section
State Office Tower— 16® Floor
30 East Broad Street
Columbus, OH 43215

Entered NOV 3 2006

This matter is now considered by the Board of Tax Appeals upon a request
filed by the Tax Commissioner of Ohio. In his motion, the commissioner requests that
this board to stay the proccedings in the above-captioned appeal pending the outcome of

litigation currently before the Supreme Court of Ohio in Knust v. Wilkins, docketed as that

court’s case number 2005-2084.
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The Tax Commissioner submits that a similar issue in the présefit matter is -

raised in the Knust case; that is, whether a trust’s election to be treated as an Electing

Small Business Trust, pursuant to section 1361 of the Internal Revenue Code, would

permit the income generated from the trust to escape Ohio taxation. The Tax

. Commissioner maintains that the decision or settlement reached in the Supreme Court

case may have a direct impact on the outcome of the appeal presently before the board.
The commissioner informs ﬂle board that the Knust case has already been brie}fed and
argued as of Juné 6, 2006;

-The appeilants, Keith A. Brown and Noel P. Brown, filed a response to the
commissioner’s motion, requesting that the board deny the Tax Commissioner’s request to
hold this case in abeyance. In the alterpative, if the board does stay this matter, then the
appellants ask that the Tax Commissioner still be required to timely respond to the
appellants’ discovery and that the accrual of interest on the amount in controversy be
suspended for the pendency of the abeyance. The appellants argue that this matte; has
already been pending over four years before the Tax Commissioner and that the appellants
have a right to have the merits of their case decided before the Board of Tax Agpeals ina
timely fashion. Furthermore, the appellants object to having the facts and circumstances
of another case used to determine the outcome of their case. Finally, the appellants
maintain that they would be prejudiced by further delay because of the amount of interest

accruing while this case is pending.
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Based upon the appellants’ objections to holding this matter in abeyance

pending a decision from the Ohio Supreme Court in Knust, the board hereby denies the
Tax Commissioner’s motion, and the matter will proceed in the ordinary course of the
board’s business.

Furthermore, the Tax Commissioner is expected to respond to the

appellants” discovery requests within the dictates of the discovery rules.

On behalf of the Board of Tax Appeals,
Pursuant to Ohio Adm. Code 5717-1-10

Susan M. Hollanshead
Attorney Examiner
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AFFIDAVIT OF KISMET WUNDER

STATE OF OHIO )
) SS
COUNTY OF CUYAHOGA )

I, Kismet Wunder, being first duly sworn upon oath, depose and state as follows:

I. I am one of the attorneys representing Keith and Noel Brown

(“Appellants™) on their appeal currently pending before the Ohio Board of Tax Appeals ,
(the “Board”), Case No. 2006-R-1041. f

2. I served discovery requests on the Ohio Tax Commissioner on September ‘
22, 2006. The Tax Commissioner, through the Ohio Attorney General’s office, failed to ’
respond to these discovery requests.

3. I contacted Mr. Barton Hubbard, the assistant attorney general assigned to
this case, to attcrpt to resolve this discovery issue. Ultimately, we were not able to reach
aresolution and decided to seck intervention from Ms. Susan Hollanshead, the Attorney
Examiner assigned to this case.

4. Mr. Hubbard and 1 conducted a telephone conference with Ms.
Hollanshead to discuss discovery and a show cause order issued by the Board. All parties
agreed to table both the Board’s show cause order and the Tax Commissioner’s failure to
respond fo discovery until February 2, 2006.

5. On two separate occasions, dates and times were set and agreed upon by
all parties for this subsequent conference call. On both occasions, Mr. Hubbard failed to

call in or notify either myself or Ms. Hollanshead that Mr. Hubbard was not available for
the call.

6. After the second time Mr. Hubbard failed to call in, I requested that Ms.
Hollanshead issue another order compelling the Tax Commissioner to respond to the
Appellant’s discovery requests. Ms. Hollanshead indicated that she was confident the

Board would approve of such an order because in similar cases in the past the Board
allowed discovery to proceed.

7. On March 19, 2007, I received a letter from Ms. Hollanshead informing
me that the Board had decided to proceed with the show cause order without ordering the
Tax Commissioner to respond to the Appellant’s discovery requests.
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JFURTHER AFFIANT SAYETH NAUGHT.
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Kismet Wunder

SWORN TO BEFORE ME and subscribed in my presence this / 7t/ day of

N %ﬁ@/m,

Notary Pulic

CHERYL B. BELGRAVE
Notary Public, State of Ohiv
Guyahoga County
My Commiasion Expires
Novamber 25, 2011
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IT-1040 OHIO Income Tax Return
For the yaar Jan, 1-Dec. 31, 2000 or other taxable year and .
r Your first namo Inittal Last nama Your sockal secwrity number | Flling Status « chack only one
e o KEITH A, _BROWN 270-52-4562 ! Single or Head of Household
s "ﬂ i ajolnt rin., sp. Frstname  Fnfilal Last name Spouse’s 50c. 880, NO, iC  Married filing joint retum
° o] NOEL P, 287-78~-756% | | Moamied filng separatsty, enter
IF g Home address (number and streat) TAYPE INFOR N Apt No, Ohlo county spouse’s
p 7| 2419 LAGUNA DRIVE CUYAHOGA . ss# i
Y r| Chy. town or post office, state and ZIP code Ohlo Public School
;.' g Disirict Numbor P
" FORT LAUDERDALE FL_ 33316
g o| Oho Residency Status (see Instructions) Ohio Political Party Fund Yos %o
g o E Resident Part.-Year Resident from: Doyouwam$1togolothisfund? %
Nonresident |__ To | 1 foind retuen, dogs your spouse wan! $110 50 to this fund?
siate of seaidence Hote: Checting "Yes" wil potIncitane your ot deciease yout refund.
! 1. Fedaral Adjusted Gross Income {from Faderal Form 1040, B 33; or 10404, ke 18; or 104062, ine 4; o7 1040 TEL) 1 1,468,427 (oo
& { 2 Onlo Adjustmants (from fine 44 on back of this retum) |, .. .. .. .. ... 2 785,131 lo
o | 3 Onlo Adjusted Gross Income (line 2 sublracied from or added toline 1) __ a 2,253,558 |w
M | 4. Muliiply your personal and dependent exemptions I:‘é tmes §1,100 and entor the resulthers 4 5,500 (00
€ | 5. Otio Toxable Income (sublractiine dfromline ) ... .. .. ... 5 2,248,058 joo
6. Ohlo Tax before Credits (see taxtablas) | .. .. .. ..............c.ocvieiiiiiiiii. 6 153,664 juwo
7. Credits from Schedule B (lne 63 onback of thigretum) | ... 7 00
8. Ohlo Tax leas Schedule B Credits (Sublract Ena 7 from line 6. If fine 7 is more than lIne 6, enter zero.) 8 153,664 tw
ol & Exemplion Credi: Number of persanal and dependent exemptions tmes$20 9 100 oo
A R|10. Obio Taxless Exemption Cradit (Sutitract fine  from bne 8. If e 9 fs more than fine 8, enter zero.) 10 153,564 o0
x E|11. Joint Fiing Credit (see instructions and attach documentation) % timas Hno 10 (lmkt $650) = 11 650 jo0
A 'D 12. Oblo Tax less Jolnt Filing Credit (subtract line 1 fromtne 10} . . SEE STMT 1 12 152,914 {oo
N 7] 13. ResidentNonreskient/Part-Year Credits (Sch. G or D) & Nomefundabie Business Credits (at. Sch. E) 13 163 |oo
D 5|14 Ohio tncome Tax {Subtract fine 13 from fine 12. Ifline 13 s more than n fine 12, aMter.zeng) ., 14 152,751 oo
15. intevest Penalty on Undarpayment of Estimated Tax: Chock 15 o0
16. OhioUseTax (plessesooworkshoet) . . 16 00
17._Total Otyio Tax (please add line 14, fine 15, and line 16) 17 152,751 jool
18. Ohlo Tax Withheld (box 18 on your W-2}
: {atisch W-2's to e back of this form) ~ AMOUNT WITHHELD P 18 0 oo
¥ |19. OhioEstimated Tax, 1T-40P Payments forZOOD. and 1922 Overpayraent
Ml cedwdozooo o 19 200,000 oo
N 20. Refupdablko Businass Refundabie Pass-| Entity Cradits
I E____&t:g__._‘ Toul 00
21. Addlines 18,19, end20 o 'row.mmems » 21 200,000 Joo

A 22, HWiine 21 Ig LESS than Une 17, wbim:tﬂneZ‘l from Fina 17, Atiach payment mads payabie to Tressurer of Stale of Ohlo.

M Check harg ¥ you have pakt or wif pay with 8 cradi card (sea Insttuctions) ||| AMOUNT YOU OWE b 22 0 {oo
R O |23. ifline 21 is GREATER than line 17, sublract fine 1Tfromllno 21 ............. _ AMQUNT QVERPAID® 23 47,249 lw
E g 24. Amount of tino 23 you wish 1o DONATE for conservation of
v r|  wedesn: s [] s [J so [ ot Dmmgng};‘"a 0o
N y 125 Amount of ine 23 you wish to DONATE for nature preserves, sconic dvers, & endangered
O 0|  speciesprotector: $3 [] 85 [] s10 [] otwer [] Sheckbox ana eater o5 9
O V126, Amount of ine 23 to be credited 1o 2001 est. tax llebikty CREDIT P2g 00
R 0127, Amownt of ine 23 o be ratunded subtract amounts on ines 24, 25, and 26 from line 23) YOUR REFUNDP 27 47,249 [oo

‘g IF THE BALANCE DUE 15 LESS THAN $1.01 PAYMENT NEED NOT BE MADE, AND IF THE OVERPAYMENT IS LESS THAN $1.01, NO REFUND WILL. BE ISSUED.

{ have read thix Fetum. Ypdarpe o I that to the bast of m: end belief, the retuh [s comgiste.

5 ;"" R Date l FOR DEPARTMENTAL USE ONLY

's Spoirse's signature (i fiing jointly, BOTH must sign) Phone number (opfional) L I |

N L2 18, v}
Proparer's signatura and address (including Zip code} Praparer's phona numbar Refund/Credit Roquasted-Mali to;f  Paymant Enclosad-Mall to:

2 330-867-7350 Ohio Dopartment of Taxation Ohio Departmenit of Taxathon

R | Preporers address (inchuding zio code) PO, Box 2679 P.0. Box 2057

e | 1540 W. MARKET STREET, SUITE 201 Colmibus, OH 43210-2670 Colwmbus, OH 432702057
AKROM OH 44313
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BK4562

KRITH A. & NOEL P. BROWN 270-52~4562 Fom 71-1040, poge 2
Additiona - Add to the extent not included In Feckral Adjusted Gross Income (Line 1)
28, Add non-Ohlo stals or focal govemment interestend dividends |, T wm e 785,240 oo ;
29. AddPass-through Entity addback OUPTP % ® L)
30. Add Income from an electing small business trust (ESBT-aee instructions) n e oo
s |31 Other, Check iffrom:
[ a. Federalinterest and dividends subject to state taxation !
b b. Accumutation Distributions from a complex trust
: ¢. || Lossesfrom salefexchange of Ohic Public Cblgations '
u 3 d. || Non-medicat withdrawals from an Ohlo Medical Savings Accounl
Lo o. || Relmbusemants praviously deducted but not included i Federal Adjusted Gross Income
! Toll e, e, e 31 @ %]
At |32, Total sddilons (add fioes 26,29, 30,and 31) T L. 2] 785,240 [wf
A o |Deductions - See Limitations In Instructions
d N }33. Deduct federatinterest and dividends exempt from state taxation , . . . e 00
1 ® Deduct compensation eamed in Olo by fulk-year residents of nelghbaring states 31 & 0
» a |36. Deductstate or municipal income tax overpayments (from tine 10 of Federal Form 1040) s e 109 loo
t 3 Decluct disabllity and survivorship benefits (does not include pension continuationsy | 36 * 00
m 7. Deduct qualifying soclal securily benefits and some ralired benefits . 7. iV,
: 0 [ 36. Deduct conributions to a variablo coflege savings account andfor purchases of ition credits 8 e 00
t 3 39. Deduct unsubsidized health insurancefiong lemn care insurance and excess medical
A" oxpenses {seeworksheel} | e .. e 20
g © 40. Deduct funds deposited into & eamings of a medical savings aoeount for efigible madical
o § | ewmanionvorshood o v we )
o | 41- Deductlosses from an elacting small business ttust(ESBFsao Instructions) ... 41 @ 00
! |42 Othar.Checkir
c ¥ a Waga & safary expense not deducted due to the foder! tangatad jobs o the work apportunty tax credits
o b Interest and gains from the salefexchange of Ohio Public Obligations
:n [} Refund or isimbursements of prior-year foderal itemized deductions (from line 21 of Foderal 1040}
d Repayment of income reporied ina prior year
Q Amount contributed 1o an Individual Development Account
Tm' ----------------------------------------------------------------------------- 42 . On
4. Tota) Deductions (add ines 33though 42) . . ._.....iiciieieeriin 4 e 109 o0
44, Not adjustmenis - If Ene 32 & GREATER than fine 43, anter the difference hers & on kne 2 a5 a poultive smount.
If tne 32 13 LESS than e 43, ertter the differonce hera & on ko 2 as e negatveamount . 785,131 |ow
45. Retrement Incoms Credit (see Instuctions for credit table) (Limit-$200) s 00
$ 48. Senior Citizen's Credit {Limit-$50 per return} B U OUURUON % ® 0
¢ ¢ |47 tump Sum Distribution credit (you must be 65 years of age or oider to claim this credi) a7 e 00
h ¢ |48. Chidand Dependent Care Credit{see instructionsand worksheety " 9 (1]
J3 8| Lo nmencrat S o m
$ju i |50 JobTraining Cradit(sea instructions and worksheet) (Limit$500) . .. . T g @ 00
a{l t [61. OhoPolieal Contributons Creatt . . . .. T e 51 @ 00
R]® ® |52 OnloAdoption Crodk (LimM-8500 per adoption) . e 52 @ 90
‘zM -] Total Credits (add lines 45 through 62) -enter here and onlne 7 . ... .o e, 53 ® 00
H g © |54 Enterthe portion of fine 3 sublectad to tax by other states of the Distrct of Columbla while an Ohlo resident 54 @ 4,804 o
?le B |65 Ener onio Adusted Gross income ine 3y ... ... ss | __ 2,263,558 {oo
i h |56 Dwvidetne 54byumne 55 Mulliply by the smounten ke 12 86 326 |oo
d e |57 Enterthe 2000 income tax less off related credits ofhor than withholding end ostimatod tax payments ard
elo = camy-forwards from previous years paid to otfer states or the Disiict of Cetumrbla 57 @ 163 oo
o '. :' 58, Enter tho smalier of fne 53 or ine 57. This ls your Ohio Reskdent Tax Credh. Entsr boreandonfine 13 68 163 Joo
moe List the state(s) other than Chio with which you fiied 2000 Incoma Tax Retums
C n INDIANA
oot
H soh.p ] 5% Enter the portion of Ohlo Adjusted Gross tncome (ine 3) that was not eamed or recelved
i BOBID e h e ettt e ee s 69 ® oo
e 160.  Enterthe Ohlo Adjusted Gross Income Gie.3) ..., ... e 80 00
" 161, Divide ins 59 by lins 80 Multiply by the smount on line 2. Enter hers andon ine 13 €1 00
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'BK4562 BROWN, KEITH A. & NOEL P.
270-52-4562 Ohio Statements

Ohio Taxable Interest and US Government Obligations

Payer
Regular Int US Gowvt Int US Gowvt Force Force
Full-Year Full-Year In-State In-State Reg in-St UsS In-St
DONALD A. BROWN TRUST
$§ 290,022 8 8 s 3 5
MERRILL LYNCH - 646-18017
5,787
KEITH A. BROWN REVOCABLE LIVING TRUST
KEITH A, BROWN ESET
48,080
K1 TXBL/US INT
1,512
TOTAL $ 345,401 $ 0 8 0 S 0
Ohio Municipal Interest from Interest Sources
Payer
Total Txbl Muni Txb! Muni Force Txb!
Muni Int Full-Year in-State Muni In-St
DONALD A. BROWN TRUST — TX EX - NON OHIO , _
S 752,304 $ 752,304 % §
DOMNALD A. BROWN TRUST - TX EX - OHIOQ
56,169
KEITH A. BROWN REVOCABLE LIVING TRUST
HATIONAL FINANCIAL SERVICES - 2901%0
82,950
KEITH A. BROWN ESBT
82,950
TOTAL S 974,373 & 152,304 & 0
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BK4562 BROWN, KEITH A, & NOEL P.

270-52-4562 Ohio Statements
Ohijo Taxable Dividends and US Government Obligiations
Payer
Reg Div US Govt Reg Div US Govi Force Force
Full-Year Full-Year In-State In-Siate Reg In-St US In-St
DONALD A. BROWN TRUST
. $ 683,225 8 3 $ 5 $
KEYBANK
2,383
NATIONAL FINANCIAI, SERVICES 297364
3,498
USG CORFORATION !
1,304
USG CORPORATION
1,026
DONALD A. BROWN TRUST - FOREIGN
27,630
NATIONAL FINANCIAL SERVICES 297364-FOREIGHN
TOTAL s 719,076 §$ 0 s 0 3% 0
Ohio Municipal Obligations from Dividend Sources
Payer
Total Txb! Muni Txbl Muni Force Txbl
Muni Div Fuli-Year In-State Muni In-St
NATIONAY, FINANCIAL SERVICES - 297364
] 142 $ s §
KEITH A. BROWN ESBT
34,934 32,936
TOTAL § 35,076 $ 32,936 § 0
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Review Existing [.B. Analysis Page 1 of 4

Ohio Legislative Service Commission
122nd House Bill Analysis

H.B. 802

122nd General Assembly
(As Introduced)

Reps. Jerse, Opfer, Garcia, Miller

e Extends the personal income tax to electing small business trusts
that receive income from S corporations.

® Requires persons who sell shares of an Ohio S corporation to
apportion the capital gain or loss to Ohio.
CONTENT AND OPERATION

Taxing electing small business trusts

(secs. 5733.40(1)(1), 5747.01(N), and 5747.454)

Nature of electing small business trusts

An electing small business trust is one of only a few kinds of trusts that may own shares in
an S corporation. An S corporation is a corporate form of business organization that is taxed
in a manner similar to partnerships--i.e., the shareholders, rather than the corporation, are
taxed on income from the corporation. They were authorized by Congress to permit more
than one beneficiary to receive S corporation income through a trust. For example, such a
trust might be established to distribute (or accumulate) income from a family-held S
corporation among various family members. Interests in the trusts cannot be acquired by

purchase; interests may only be acquired by gift, bequest, or other nonpurchase means. (See
LR.C. 1361(e).)

Federal tax treatment

For federal income tax purposes, an electing small business trust that owns S corporation
stock is treated as two trusts: the portion owning the S corporation stock and the portion
owning the remainder of the trust. The portion that owns the S corporation stock is taxed at
the highest marginal tax rate. The trust's beneficiaries are not taxed on income received or
accumulated from that portion of the trust, and that income is not included in the
beneficiary's federal adjusted gross income.

http://lsc.state.oh.us/coderev/anh122 nsf/862f1a2¢1728a50c8525616a0070b193/fo03ofR6f RagSNE/2007
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Current Ohio tax treatment

Currently, trusts are not subject to the state's personal income tax; only individuals and
estates are taxed. Since, under federal law, the federal adjusted gross income of a beneficiary
of an electing small business trust does not include income from an S corporation that is

passed through (or accumulated by) the trust, beneficiaries do not have to pay Ohio income
taxes on that income.

Proposed Ohio tax treatment

The bill generally would treat electing small business trusts in the same way they are treated
under federal law--i.e., the portion of the trusts that consist of S corporation stock would be
taxed as entities, and the beneficiaries would continue to avoid taxes on S corporation
income passed through (or accumulated by) such a trust. All income received by a trust from
an S corporation would be taxed at the highest marginal tax rate, as under federal law, and

the trusts could c¢laim all of the business credits that any S corporation sharcholder may
claim,

The bill distinguishes beiween two kinds of electing small business trusts--resident and
nonresident--for the purpose of allocating a trust's income to Ohio. A resident trust is
defined as one whose creator was a resident of Ohio {(for income tax purposes) at any time
within the three years preceding the creation of the trust or the most recent amendment to
the trust. In the case of an existing trust to which S corporation stock is contributed, this
residency test applies to the person who contributes the stock to the trust. Any trust that does
not satisfy the definition of a resident trust is considered to be a nonresident trust. Trusts
would be presumed to be resident trusts unless the trustee can show, by a preponderance of
evidence, that the trust is a nonresident trust. Resident trusts could claim the resident credit
for income taxed by another state, and nonresident trusts could claim the nonresident credit
for income not properly allocable to Chio.

Withholding taxes on S corporations with ESBT investors
{(sec. 5733.40(1))

Currently, certain pass-through entities must withhold and pay Ohio income taxes on income
the entity or trust distributes to nonresident owners. Taxes have to be paid only on account
of so-called "qualifying investors." Certain classes of investors are exempted from being
considered as qualifying investors, including electing small business trusts (recall that these
trusts may legally invest in S corporations). Thus, under current law, S corporations do not
have to withhold and pay Ohio income taxes on account of electing small business trusts,
since the trusts currently are not subject to income taxes.

The bill would eliminate the tax withholding and payment exemption for electing small

business trusts, since the trusts would become taxable under the bill. Thus, S corporations
would have to withhold and pay Ohio income taxes on account of electing small business

http://1sc.state.oh.us/coderev/anh122.n3f/862f1a2¢1728a50¢852561 6a0070bf93/ 12850 PageLS /207
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trusts that own shares in the corporation.

Assigning capital gains, losses from selling pass-through entity stock

(sec. 5747.20(B)(2)(c))

The bill would require nonresident taxpayers who own at least 5% of a pass-through entity
doing business in Ohio, and who sell (or otherwise dispose of) their interest in the entity, to
apportion the capital gain or loss to Ohio for income tax purposes. A pass-through entity is a
partnership, S corporation, limited liability company, or other form of business organization
that generally is not itself taxed under federal income tax law; the entity's income and loss
items are passed through to the owners and retain the same character that they had, for tax
accounting purposes, at the entity level (e.g., a capital gain earned by the entity is reportable
as a capital gain by the individual owners). (Apportionment determines what portion of
certain kinds of a person's income that the state will tax.) Currently, a taxpayer must allocate
all capital gains or losses to Ohio from the sale of intangible property (such as stock) only if
the taxpayer is domiciled in Ohio when the property is sold.

Under the proposed apportionment method, a nonresident taxpayer's capital gain would be
taxed in proportion to the S corporation's business presence in Ohio over the preceding three
years. Business presence 1s measured by the weighted average of the corporation's sales,
property, and payroll in Ohio as compared to everywhere over the three-year period. This
weighted average is multiplied by the capital gain (or loss) to determine the portion of the
gain (or loss) that is considered for Ohio income tax purposes. The weights employed in the
weighted average are the same that apply in apportioning a corporation's income to Qhio--
sales are weighted most heavily at 60%, while property and payroll each are weighted at
20%. The apportionment requirement would apply regardless of whether the taxpayer owned
the interest directly, or indirectly through a related person or entity.

Effective date

(Section 3)

The bill would apply to taxable years beginning on or after January 1, 1998.
HISTORY

ACTION DATE JOURNAL ENTRY
Introduced 07-13-98 p. 2652

Top of Page
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Bill Analysis

Peter A. Cooper Legislative Service Commission

H.B. 139
123rd General Assembly
(As Introduced)

Reps.  Jerse, Allen, Barrett, Bender, Boyd, Britton, Corbin, DePiero, Flannery,
Ford, Hartley, Hartnett, James, Jones, Krupinski, Metelsky, D. Miller,
Ogg, Opfer, Perry, Schuler, Smith, Sullivan, Sutton, Sykes, Pringle,
Beatty

BILL SUMMARY

e Extends the personal income tax to electing small business trusts that
own shares of an S corporation.

¢ Requires nonrcsidents who sell shares of an Ohio S corporation to
apportion the capital gain or loss to Ohio.

» Applies to taxable years beginning on or after January 1, 1999.

CONTENT AND OPERATION

Taxing electing small business trusts

(secs. 5733.40(T)(1), 5747.01(N), and 5747.454)

Nature of electing small business trusts

An electing small business trust is one of only a few kinds of trusts that may
own shares in an S corporation.' They were authorized by Congress to permit
more than one beneficiary to receive S corporation income through a trust. For
example, such a trust might be established to distribute (or accumulate) income
from a family-held S corporation among various family members. Interests in the
trusts cannot be acquired by purchase; interests may only be acquired by gift,
bequest, or other nonpurchase means. The federal tax treatment of such trusts,

"dns corporation is a corporale form of business organization that is taxed in a manner
similar lo partnerships—-i.e., the shareholders, rather than the corporation, are taxed on
income from the corporation,

Appendix Page No. 116




— b

explained below, applies to taxable years beginning on or after January 1, 1997,
(See LR.C. 1361(e).)

Federal tax treatment

Under federal law, electing small business trusts are taxed on their S
corporation distributive shares.” Since the trust is liable for tax, a beneficiary's
federal adjusted gross income does not include income from the S corporation
portion of the trust-—-thus, the beneficiary is not liable for federal tax on
distributions from the trust. The trust pays the federal income tax at the highest

federal marginal tax rate applying to trusts and estates. (I.R.C. secs. 641 and
1361.)

Current Ohio tax treatment

Currenily, trusts are not subject to the state's personal income tax; only
individuals and estates are taxed. Since, under federal law, the federal adjusted
gross income of a beneficiary of an electing small business trust does not inciude
income from an S corporation that is passed through {or accumulated by) the trust,
beneficiaries do not have to pay Ohio income taxes on that income.

The interaction of federal and Ohio law currently has the tax effects
diagrammed below:

-
S Corporation

v
Trust pays tax } $8 distributive shares $3$ { Trust pays no tax

vV

Electing Small Business Trust

v
Beneficiary } $3 distributions $$ { Beneficiary pays
pays no tax Y, no tax
Beneficiaries

? This analysis comsiders only distributions of ordinary earnings and profits by an §
corporation to an electing small business trust; distributions that represent a return of
capital to the trust may not incur any tax liability.

B Legislative Service Commission -2- HB 139
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Proposed Qhio tax tregtment

The bill generally would treat electing small business trusts in the same way
they are treated under federal law--i.e., the portion of the trusts that consist of S
corporation stock would be taxed as entities, and the beneficiaries would confinue
to avoid taxes on S corporation income passed through (or accumulated by) such a
trust. All income received by a trust from an S corporation would be taxed at the
highest marginal tax rate, as under federal law, and the trusts could claim al} of the
business credits that any S corporation shareholder may claim.

The bill distinguishes between two kinds of electing small business trusts-—-
resident and nonresident--for the purpose of allocating a trust's income to Chio. A
resident trust is defined as one whose creator was a resident of Ohio (for income
tax purposes) at any time within the three years preceding the creation of the trust
or the most recent amendment to the trust. In the case of an existing trust to which
S corporation stock is contributed, this residency test applies to the person who
contributes the stock to the trust. Any trust that does not satisfy the definition of a
resident trust is considered to be a nonresident trust. Trusts would be presumed to
be resident trusts unless the trustee can show, by a preponderance of evidence, that
the trust is a nonresident trust. Resident trusts could claim the resident credit for
income taxed by another state, and nonresident trusts could claim the nonresident
credit for income not properly allocable to Ohio.

Withholding taxes on S corporations with ESET investors

(sec. 5733.40(1))

Currently, certain pass-through entities must withhold and pay Ohio income
taxes on income the entity or trust distributes to nonresident owners.> Taxes have
to be paid only on account of so-called "qualifying investors." Certain classes of
investors are exempted from being considered as qualifying investors, including
electing small business trusts (recall that these trusts may legally invest in S
corporations). Thus, under current law, S corporations do not have to withhold
and pay Ohio income taxes on account of electing small business trusts, since the
trusts currently are not subject to income taxes.

The bill would eliminate the tax withholding and payment exemption for
electing small business trusts, since the trusts would become taxable under the bill.

* A pass-through entity is a parinership, § corporation, limited liability company, or
other form of business organization that generally is not itself taxed under federal income
tax law; the entity’s income and loss items are passed through to the owners and retain
the same character that they had, for tax accounting purposes, at the entity level (e.g., a
capital gain earned by the entity is reportable as a capital gain by the individual owners).

E Legislative Service Commission -3- HB. 139
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Thus, S corporations would have to withhold and pay Ohio income taxes on
account of electing small business trusts that own shares in the corporation.

Assigning capital gains, losses from selling pass-through entity stock
(sec. 5747.20(B)(2)(c))

The bill would require nonresident taxpayers who own at least 5% of a
pass-through entity doing business in Ohio, and who sell (or otherwise dispose of)
their interest in the entity, to apportion the capital gain or loss to Ohio for income
tax purposes. (Apportionment determines what portion of certain kinds of a
person's income that the state will tax.) Currently, a taxpayer must allocate all
capital gains or losses to Ohio from the sale of intangible property (such as stock)
only if the taxpayer 1s domiciled in Ohio when the property is sold.

Under the proposed apportionment method, a nonresident taxpayer's capital
gain would be taxed in proportion to the S corporation's business presence in Ohio
over the preceding three years. Business presence is measured by the weighted
average of the corporation's sales, property, and payroll in Ohio as compared to
everywhere over the three-year period. This weighted average is multiplied by the
capifal gain (or loss) to determine the portion of the gain (or loss) that is
considered for Ohio income tax purposes.* The apportionment requirement would
apply regardless of whether the taxpayer owned the interest directly, or indirectly
through a related person or entity.

Effective date
{Section 3)

The bill would apply to taxable years beginning on or after January 1, 1999.

HISTORY
ACTION DATE JOURNAIL ENTRY
Introduced 02-02-99 p. 166

HO0139-1.123/rss

¥ The weights employed in the weighted average are the same that apply in apportioning
a corporation's income to Ohio--sales are weighted most heavily at 60%, while property
and payroll each are weighted at 20%.

B Legislative Service Commission -4- HB. 139
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: "Informatipn Release Page 1 of 2

Home > Practitioner > Information Releases > IT 2000-01 >

IT 2000-01 - Grantor Trust Provisions Take Precedence Over ESBT Provisions - January 19, 2000

Effective for individual and estate taxable years beginning after December 31, 1999, the Income Tax Audit
Division will require certain individuals and estates to include in their federal adjusted gross income
{"FAGI") and Ohio taxable income all relevant pass-through items of income, gain or loss from S
corporations when such items have been treated as reportable for federal income tax purposes on a trust's
fiduciary income tax return (Form 1041) because the trust has elected to be taxed as an Electing Small
Busi-ness Trust ("ESBT") under Intemal Revenue Code ("IRC") section 1361(e)3). Specifically, if an
individual or estate wouid ke treated as the owner of all or a portion of a trust pursuant to IRC section 671
et seq., then such individual or estate shall include in his, her or its FAGI or Ohio taxable incoms all
relevant S copporation pass-through items as if the indlvidual or estate were itself the actual owner of the S
corporation stock owned by the trust.!

Furthermore, because the Income Tax Audit Division will freat such trusts as grantor trusts rather than as
ESBT's, the trust cannot qualify as an electing small business trust excluded, under Ohio Revised Code
(“ORC") section 5733.40(1){1), from the definition of a "qualifying investor." As such, for taxable years
beginning after December 31, 1999, an S corparation must pay the 5% pass-through entity withholding tax
and related estimated tax {ORC seclions 5747.41 and 5747.43) with respect to ad;usted qualrfymg
amounts” (ORC section 5733 40(AX1)X{(a)) which pass through to such trusts. .

For taxable years beginning aﬁer December 31, 1999, assessments for unpaid tax and all related failure-
totimely-pay and failure-to-timely-file charges will apply (1) to such individuals and estates who do not
adjust their FAGI @nd Ohio taxable income (and timely pay tax and related estimated tax thereon} in
accordance with this information release and (i) to S corporations which do not timely pay the 5%
withholding tax and the related es-timated tax with respect to such S corporation distibutive shares.

Qiscuss!on

The Intemal Revenue Code does nof contain any provisions which expressly state that an ESBT which
‘also qualifies as and/or is described as a grantor trust is exempt from the grantor trust provisions. Neither
does the "Blue Book" provide or address any such exemption.? In fact, the principal advocate of the ESBT
legistation has cautioned that the provisions of an ESBT's governing instruments *. . . should be limited so -
that no power would result in the inclusion of trust assets or revenue in the trystee” s ownestateor
income.™ Thus, even the principal advocate of the ESBT Iegislatson implicitly recognizes that an ESBT
which also gualifies as and/or is described as a grantor trust is, in fact, subject to the grantor trust

prO\EISIonS for taxation rather than'qualifying for the special rules for taxation of ESBT's under IRC section
641(c)

The Income Tax Audit Division recognizes that various tax practitioners have differing interpretations of
how the ESBT provisions Interplay with the grantor trust provisions of the Intemal Revenue Code. Some
have advocated that the ESBT provisions should take precedence over the grantor trust provislons, while
.others befieve that a grantor trust can-not make the ESBT election* In light of the fact that neither the U.S.
Treasury Department nor the Internat Revenue Service has issued any guidance in this area, and baming
any change in the federal tax law or issuance of new U.S. Treasury regulations to the confrary, the Income
Tax Audit Division's position is that a grantor trust cannot make the ESBT election.

If yoti have questions regarding this information release, please contact the Income Tax Audit Division at
614-433-7610 {TTY: 1-800-750-0750).

10f course, individuals and estates will not have to make these adjustments to the extent these
individuals and estates*have already done so on their federal income tax retums.

Appendix Page No. 120



Infg_rmatégn Release

Page 2 of 2
2gtaff g:fothe Joint Commiftee on Taxatlon, Genetal Explanation.of Tax Legislati acted in th
104th Congress, -

3gee the last sentence of Fredearick G. Comeal's article, "The Electing Small Business Trust:

Subchapter S's User-Friendly Estate Ptanning Tool” beginning on page 215 of the April, 1997 issue
of the Journal of Taxation. The "Edifor's Note" appearing_ in that article states as follows:

"Mr. Comeel was the principal advocate on Capitol Hill for ESBTSs, and he worked with
the staffs of both the Joint Committee and Treasury in drafting the legistation, .
. . . Moreover, until there is Treasury guidance or further legistation, his analysis of the

law stands as uniquely important to any potential users of this new estate planning
tool." ‘

4See itém number 4 in the American Institute of Certified Public Accountants December 21, 1999
corre-spondence to IRS Assistant Chief Counsel Paul F. Kugler. That letter is reproduced in the .
DPecember 29, 1999 edition of BNA, Inc’s TaxCote, But see Apple, “"Ohio Income Tax Treatment of -
The Newest "S" Corporation Shareholder: The Electing Smalt Business Trust,” The Ohio CPA

Journal, Aprit - June, 1895 on page 29, 4th line down: “Grantor trusts cannot elect to be treated as
an ESBT." : :
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[4830-01-p] Published May 14, 2002
DEPARTMENT OF THE TREASURY

Internal Revenue Service

26 CFR Parts 1 and 602

[TD 8994]

RIN 1545-AU76

Electing Small Business Trust

AGENCY: Internal Revenue Service (IRS), Treasury.

ACTION: Final regulations and removal of temporary regulations.

SUMMARY: This document contains final regulations relating to the qualification and
treatment of electing small business trusts (ESBTs). The final regulations interpret the
rules added to the Internal Revenue Code (Code) by section 1302 of the Small
Business Job Protection Act of 1996, section 1601 of the Taxpayer Relief Act of 1997,
and section 316 of the Community Renewal Tax Relief Act of 2000. In addition, the
final regulations provide that an ESBT, or a trust described in section 401(a) of the
Code or section 501{c}{3) of the Code and exempt from taxation under section 501(a)
of the Code, is not treated as a deferral entity for purposes of §1.444-2T. The final
regulations affect S corporations and certain trusts that own S corporation stock.

DATES: Effective Date: These reguiations are effective May 14, 2002.

Dates of Applicability: The regulations regarding ESBTs under §1.641(c}-1(d)
through (k), (1) Examples 2 - 5, §1.1361-1(h){1){vi), (h)(3)}(i)(F), (h}(3){ii}, (j(12), and
(m), §1.1362-6(b)(2)(iv), §1.1377-1(a)(2)(iii) and (c} Example 3 apply for taxable years

beginning on and after May 14, 2002. The regulations regarding taxation of ESBTs
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under §1.641(c)-1(a)}, (b), {c), and (I} Example 1 are applicable for taxable years of
ESBTs that end on and after December 29, 2000. The regulations under §1.444-4 are
applicable to taxable years beginning on or after December 29, 2000.

FOR FURTHER INFORMATION CONTACT: Concemning the final regulations,
Bradford F'os'ton or James A. Quuinn, (202) 622-3060; specifically concerning §1.444-4,
Michael F. Schmit, (202) 622-4960 (not toll-free numbers).

SUPPLEMENTARY INFORMATION:

Paperwork Reduction Act

The collections of information in these final regulations have been reviewed and,
pending receipt and evaluation of public comments, approved by the Office of
Management and Budget in accordance with the Paperwork Reduction Act (44 U.S5.C.
3507) and assigned control number 1545-1591.

The collections of information in these final regulations are in §1.1361-1(j)(12),
§1.1361-1(m), and §1.444-4(c). The informaticn required by §1.1361-1(j)(12) and
§1.1361-1{m) is needed to allow trusts to elect to be ESBTs and to allow for the
conversion of a qualified subchapter S trust (QSST) to an ESBT aﬁd the conversion of
an ESBT to a QSST. The likely respondents are trusts.

The information required by §1.444-4(c) is needed to allow certain S
corporations to reinstate their previous taxable year that was terminated under §1.444-
2T. The likely respondents are businesses and other for-profit institutions.

Comments on the collections of information shouid be sent to the Office of

Management and Budget, Atin.: Desk Officer for the Department of the Treasury,
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Office of Information and Regulatory Affairs, Washington, DC 20503 with copies to the
Internal Revenue Service, Atin.: IRS Reports Clearance Officer, W:CAR:MP:FP:S,
Washington, DC 20224. Comments on the collection of information should be received
by July 15, 2002. Comments are specifically requested concerning:

Whether the collections of information are necessary for the proper performance
of the functions of the Internal Revenue Service, including whether the information will
have practical utitity;

The accuracy of the estimated burden associated with the collections of
information;

How the guality, utility, and clarity of the information to be collected may be
enhanced;

How the burden of complying with the collections of information may be
minimized, including through the application of automated collection techniques or
other forms of information technology; and

Estimates of capital or start-up costs of operation, maintenance, and purchase of
service to provide information.

The burden contained in §1.444-4 is reflected in the burden of Form 8716.

Estimated total annual reporting burden: 7,500 hours.

Estimated annual burden per respondent: 1 hour.

Estimated number of respondents: 7,500.

Estimated annual frequency of responses: On occasion.
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An agency may not conduct or sponsor, and a person is not required to respond
to, a collection of information unless it displays a valid control number assigned by the
Office of Management and Budget.

Books or records relating to a collection of information must be retained as long
as their contents may become material in the administration of any internal revenue
law. Generally, tax returns and tax return information are confidential, as required by
26 U.S.C. 6103.

Background

On December 29, 2000, proposed regulations (REG-251701-96) were published
in the Federal Register (65 FR 82963) containing proposed amendments to the
Income Tax Regulations (26 CFR Part 1) relating to S corporations and electing small
business trusts (ESBTs). Section 1302 of the Small Business Job Protection Act of
1996, Public Law 104-188 (110 Stat. 1755) (August 20, 1996) (the 1996 Act), amended
sections 641 and 1361 of the Code to permit an ESBT to be an S corporation
shareholder. Further amendments were made to section 1361(e) by the Taxpayer
Relief Act of 1997, Public Law 105-34 (111 Stat. 1601(c)(1)) (August 5, 1997), and the
Community Renewal Tax Relief Act of 2000, Public Law 106-554 (114 Stat. 2763)
{December 21, 2000). Prior section 641(d) was redesignated as section 641(c) by the
Internal Revenue Service Restructuring and Reform Act of 1998, Public Law 105-206
(112 Stat. 6007(f)(2)) (July 22, 1998).

On December 29, 2000, proposed and temporary regulations were also

published in the Federal Register (65 FR 82963) and (65 FR 82926) containing

Appendix Page No. 125



o —— i

-5-
amendments to the Income Tax Regulations (26 CFR Part 1) relating to the election of
a taxable year other than the required taxable year.

A public hearing was held on the proposed and temporary regulations on April
25, 2001. Written comments were received on the proposed and temporary
regulations. The proposed regulations, with certain changes in response to the
comments, are adopted as final regulations, and the temporary regulations are
removed.
Summary of Comments and Explanation of Revisions

Beneficiaries and Potential Current Beneficiaries

For a trust to qualify as an electing small business trust (ESBT) and as a
shareholder in a subchapter S corporation, only certain types of persons are permitted
to be beneficiaries of the trust. Once a trust makes the ESBT election, each potential
current beneficiary (PCB) of the trust is treated as a shareholder of the S corporation.
Thus, the identity of the beneficiaries affects whether a trust can be an ESBT, while the
identity and number of PCBs affect whether the corporation can be a S corporation. It
is possible under certain circumstances for a person o be a PCB, as that term is
defined in section 1361(e)(2) and the proposed regulations, without being a
beneficiary, as that term is defined in the proposed regulations. For example, a person
who may receive a distribution from an ESBT under a currently exercisable power of
appointment is a PCB but is not treated as a beneficiary until the power is actually

exercised.
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Some commentators expressed concerns about the possible adverse effects of
the definition of PCBs, especially in situations involving potential recipients of a
currently exercisable power of appointment. Some commentators suggested that a
person should have to meet the definition of a beneficiary before the person could be
considered a PCB. Commentators also suggested that a person who may receive a
distribution under a currently exercisable power of appointment should not be treated
as a PCB until exercise of the power. Several commentators suggested that a
temporary waiver or release of a broad power of appointment should be sufficient to
limit the number of PCBs during a period of time.

The final regulations do not change the basic definition of PCBs. While there is
no statutory definition of beneficiary in section 1361{e), there is a statutory definition of
PCB. Under section 1361({e)(2), a PCB is, "with respect to any period, any person who
at any time during such period is entitled to, or, at the discretion of any person, may
receive, a distribution from the principal or income of the trust.” The IRS and the
Treasury Department believe that it would be inconsistent with this statutory definition
not to treat a person as a PCB until an actual distribution is made to that person
pursuant to the exercise of a power of appointment. The final regulations provide that
an attempt to temporarily waive, release, or limit a power of appointment would not be
effective to limit the PCBs because of uncertainty as to the effectiveness of a temporary
waliver, release, or limitation on the power of appointment under state law and the
potential to manipulate a temporary waiver, release, or limitation on a power of

appointment to avoid the S corporation shareholder limitation rules. However, a
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permanent release of a power of appointment that is effective under local law may
reduce the number of PCBs of an ESBT.

Another commentator suggested that the separate share provisions of section
663(c) should apply so that beneficiaries or PCBs of the share holding the assets other
than the S corporation stock would not be counted as beneficiaries or PCBs of the S
pottion. There is no authority to ignore beneficiaries and PCBs of a portion of a trust
holding assets other than S corporation stock. The statutory definitions of an ESBT
and of a PCB look 1o all the persons who are beneficiaries or PCBs of the trust, not just
the S portion. In addition, the separate share provisions of section 663(c) are not
applicable because they generally apply only for purposes of allocating distributable
net income under sections 661 and 662.

Two commentators requested guidance on what period of time is considered in
determining who are PCBs in light of the statutory definition. They suggested that
period means any moment in time. Thus, if an event occurs during a taxable year that
changes who the PCBs are, the PCBs before and after the event would not be counted
cumulatively for purposes of the 75-shareholder limit. The shareholder limitation in
section 1361(b)(1)}(A) means that an S corporation may not have more than 75
shareholders at any particular time during the taxable year. See Rev. Rul. 78-390
(1978-2 C.B. 220). The final regulations clarify that a person is treated as a
shareholder of the S corporation at any moment in time when that person is entitled to,

or in the discretion of any person may, receive a distribution of principal or income of
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the trust. The final regulations also provide that a person who, after the exercise of a
power of appointment, receives only a future interest in the trust is not a PCB.

One commentator was concerned about the statement in the proposed
reguiations that if a person holds a general lifetime power of appointment, the
corporation will exceed the 75-shareholder limit and thus the corporation’s S election
will terminate. The commentator pointed out that a beneficiary’s power to withdraw
assets from a trust is considered a general power of appointment but the beneficiary is
the only one who can receive those assets. The final regulations clarify that the
potential recipients of current distributions pursuant to an exercise of the power are
considered, not whether the power is a general or special power of appointment.

The proposed regulations provide that a person with a future beneficial interest
is not a beneficiary of an ESBT if that interest is so remote as to be negligible. This
provision permitted trusts to quality as ESBTs even though there was a remote
possibility that all the named beneficiaries would die and the trust assets would escheat
to the state, an impermissible beneficiary of an ESBT. The Community Renewal Tax
Relief Act of 2000 eliminated this potential problem by changing the statutory definition
of permissible beneficiaries to include an organization described in section 170{c}{1)
that holds a contingent interest in the trust and is not a PCB. The final regulations,
therefore, remove the provision regarding remote beneficiaries and the accompanying
example.

Interests in Trust Acquired by Purchase
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Two commentators requested clarification on whether a trust is eligibte to be an
ESBT if it acquires property in a part-gift, part-sale transaction, such as a gift of
encumbered property or a net gift, in which the donor transfers property to a trust
provided the trust pays the resulting gift tax. Section 1361(e)(1)(A)(ii) provides that a
trust is eligible to be an ESBT only if “no interest in the trust was acquired by
purchase.” Section 1361(e)(1){C) defines purchase as “any acquisition if the basis of
the property acquired is determined under section 1012.” The proposed regulations
provide that if any portion of a beneficiary’s basis in the beneficiary’s interest is
determined under section 1012, the beneficiary’s interest was acquired by purchase.
The final regulations clarify that the prohibition on purchases applies to purchases of a
beneficiary’s interest in the trust, not to purchases of property by the trust. A net gift of
a beneficial interest in a trust, where the donee pays the gift tax, would be treated as a
purchase of a beneficial interest under these rules, while a net gift to the trust itself,
where the trustee of the trust pays the gift tax, would not.
Grantor Trusts

Most commentators praised the position in the proposed regulations that a trust,
all or a portion of which is treated as owned by an individual (deemed owner) under
subpart E, part |, subchapter J, chapter 1 of the Code (grantor trust), may elect to be an
ESBT. One commentator, however, suggested that grantor trusts should not be
permitted to make ESBT elections. The final regulations continue to provide that a

grantor trust may elect to be an ESBT.
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The proposed regulations provide that if a grantor trust makes an ESBT election,
the trust consists of a grantor portion, an S portion, and a non-S portion. The items of
income, deduction, and credit attributable to the grantor portion are taxed to the
deemed owner of that portion. The S portion is taxed under the special rules of section
641(c), while the non-S portion is subject to the normal trust taxation rules of subparts
A through D of subchapter J.

Commentators made several suggestions regarding the taxation of a grantor
trust that elects to be an ESBT. Some suggested that the taxation rules of section
641(c) should override the grantor trust rules of section 671, and thus all tax items
attributable to the trust’s shares in thé S corporation should be taxed to the trust, not
the deemed owner. Some suggested the grantor trust rules should not apply to any tax
items of a trust that makes an ESBT election. According to these commentators, this
approach would eliminate administrative complexity in determining what portion of the
trust is treated as owned by the deemed owner. Others suggested that the trustee
should be permitted to elect to have all items attributable to the S corporation taxed to
the trust, not to the deemed owner. Others suggested that none of the S items should
be taxed to the deemed owner but that ESBTs should be subject to additional reporting
requirements to ensure the coliection of the proper tax. Another suggested that the
deemed owner should be taxed on the items from an ESBT only if the deemed owner is
treated as owning the entire trust, not just a portion of the trust. Other commentators

agreed with the taxation regime set forth in the proposed regulations.
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The IRS and the Treasury Department believe that the qualification and taxation
of ESBTs are two separate issues and that the proposed regulations take the correct
position regarding the taxation of grantor trusts that make ESBT elections. Section
1361(g){1) expands the permissible shareholders of an S corporation to include trusts
that meet the definition of an ESBT. Grantor trusts are not excluded from the definition
of an ESBT and, therefore, are permitted to make ESBT elections. Making an ESBT
election, however, does not alter the long established treatment of tax items attributable
to the portion of a trust treated as owned by the grantor or another. Section 671
requires that items of income, deduction, and credit attributable to the portion of the
trust treated as owned by a grantor or another must be taken into account by that
deemed owner. Only remaining items of the trust are subject to the provisions of
subparts A through D of subchapter J. The special taxation rules for ESBTs are
contained in subpart A and, therefore, only apply to any portion of the trust that is not
treated as owned by the grantor or another under subpart E.

As pointed out by one of the commentators, the issue of determining what
portion, if any, of a trust is treated as owned by the grantor or another has existed for
years in a much broader context than in the application of the ESBT rules. The special
taxation rules of section 641(c} would apply only to S items, while normal trust taxation
rules clearly apply to non-S items. As a result, taxing all the S items to the trust would
not eliminate the need to determine what portion of the trust is a grantor trust and- the

resulting administrative difficulties with respect to the non-S tax items of the trust.
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Some commentators requested clarification of the effect of an ESBT election by
a grantor trust. One commentator suggested that if a wholly-cwned grantor trust
makes an ESBT election, only the deemed owner should be treated as the shareholder
of the S corporation. Another commentator made a similar suggestion where the
grantor has retained the power to amend or revoke the trust or to make gifts from the
trust. The IRS and the Treasury Department believe that the definitional and
qualification requirements of section 1361(e) apply to any trust that makes an ESBT
election irrespective of whether it is a grantor trust. Therefore, the final regulations
continue to provide that the deemed owner is treated as a PCB along with others who
meet the definition of a PCB.
Charitabl tributions

The proposed regulations provide that if an otherwise allowable deduction of the
S portion is attributable to a charitable contribution paid by the S corporation, the
contribution will be deemed to be paid by the S portion pursuant to the terms of the
trust's governing instrument and will be deductible if the other requirements of section
642(c)(1) are met. Several commentators requested clarification concerning the other
requirements of section 642(c)(1), the application of the limitations under section 681,
and the election to treat charitable payments made after the close of a taxable year as
made during the taxable year. One commentator suggested that the S portion should
be entitled to a deduction for its share of any charitable contribution made by the S
corporation because it is a separately stated item under section 1366 that the S portion

takes into account under section 641(c)(2)(C)(i).
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Section 641(c)(2)}(C) specifies the items of income, loss, deduction, or credit that
the S portion is required to take into account in determining its tax. These items
include items required to be taken into account under section 1366, that is, the trust’s
pro rata share of the S corporation’s items passed through to it as a shareholder. Both
section 641(c){2)(C) and section 1366(a) reference items that must be taken into
account but do not themselves provide the authority to include in income, deduct from
income, or claim a credit with respect to those items. That authority comes from other
Code sections. A charitable contribution made by an S corporation is required to be a
separately stated item under section 1366 because whether the item is deductible
depends on the identity of the shareholder and the provisions of the Code applicable to
charitable contributions made by that type of shareholder. Thus, for an individual
shareholder, the contribution is deductible only in accordance with the provisions of
section 170, while for a trust or estate, the contribution is deductible cnly in accordance
with the provisions of section 642(c).

The final regulations continue to provide that the S portion’s share of a
charitable contribution made by the S corporation is deductible only if it meets the
requirements of section 642(c)(1). The final regulations clarify how those requirements
apply to such a contribution. If a contribution is paid from the S corporation’s gross
income, the contribution will be deemed to be paid by the S portion pursuant to the
terms of the trust’s governing instrument. The limitations of section 681, regarding
unrelated business incoime, apply to determine whether the coniribution is deductible

by the S portion. The final regulations also clarify that the charitable contribution is
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deductible by the S portion, if at all, only in the year that it is an item required to be
taken into account by the trust under section 1366. The trustee may not make the
election to treat a contribution made by the S corporation after the close of the taxable
year as made during the taxable year. This election is available only for charitable
payments actually made by the trust, not for the trust’s share of contributions made by
another entity.

One commentator suggested that if the trust contributes S corporation stock to a
charitable organization, the S portion should be entitled to a charitable deduction with
respect to the contribution. Deductions available to the S portion are limited by section
641(c)(2){C) to S corporation items required to be taken into account under section
1366 and the S portion’s share of state and local income taxes and administrative
expenses. Charitable contributions by the trust are not items included in the list of
items that may be taken into account by the S portion under section 641(c){(2}(C).
Theretore, the final regulations do not change the rule that no deduction is available to
either the S portion or the non-S portion with respect to a contribution of S corporation
stock to charity.
interest Paid on Loans to Acquire S Corporation Stock

The proposed regulations provide that interest expense incurred by the trust to
purchase S corporation stock is allocated to the S portion but is not an administrative
expense. Therefore, the interest is not an allowable deduction of the S portion under
section 641(c)(2)(C)(iii). Several commentators suggested that the interest should be

deductible. Some thought the interest shouid be allocated to the non-S portion and
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deducted under the investment interest limitations of section 163(d). Others thought
{ the interest should be allocated to the S portion but should be considered a deductible
administrative expense. One commentator suggested that if the shareholders are
required to buy the stock of a departing shareholder pursuant to the terms of a stock
| purchase agreement, any interest expense incurred as a result of financing the stock

purchase with a loan should be deductible when paid by an ESBT. Another

commentatcr suggested that if interest paid on a loan to acquire S corporation stock is
J ' not deductible, it should be added to the basis of the acquired stock.

Because the purchase of S corporation stock increases the S portion, rather
than the non-S portion, of the trust, interest expenses incurred in the purchase should
| be allocated to the S portion. These interest expenses would be deductible by the S
portion only if they are “administrative expenses” under section 641(c)(2)(C}iii). The
IRS and the Treasury Department believe that, for purposes of section 641(c}{(2)(C){iii),
“administrative expenses” include the traditional expenses necessary for the
management and preservation of trust assets, but do not include expenses incurred to
acquire additional assets. The final regulations, therefore, continue to provide that, in
all cases, interest incurred to purchase S corporation stock is a nondeductible expense
allocable to the S portion. Because there is no authority to permit nondeductible

interest expenses to increase the basis of assets, the final regulations do not adopt this

suggestion.

Tax Credit Carryovers
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Section 641(c)(4) and the proposed regulations provide that if a trust is no
fonger an ESBT, any loss carryover or excess deductions of the S portion that are
referred to in section 642(h) are taken into account by the entire trust or by the
beneficiaries if the entire trust terminates. One commentator suggested that any tax
credit carryovers of the S portion should receive similar treatment. Section 641(c)(4)
permits the entire trust to take into account only those items specified in section 642(h),
which does not include tax credit carryovers. The S portion’s tax credit carryovers and
any other items not listed in section 642(h) are forfeited once the trust is no longer an
ESBT, just as they are upon the termination of a trust or estate. The final regulations,
therefore, do not adopt the commentator's suggestion.
Distributions From the ESBT
One commentator suggested that the tax treatment of distributions to

beneficiaries in the proposed regulations is inconsistent with section 641(c)(1)(A),
which provides that the portion of an ESBT consisting of the S corporation stock is
treated as a separate trust. The proposed regulations provide that distributions to
beneficiaries from the S portion or the non-S portion, including distributions of the S8
corporation stock, are, to the extent of the distributable net income of the non-S portion,
deductible under section 651 or 661 in determining the taxable income of the non-S
portion, and are includible in the gross income of the beneficiaries under section 652 or
662. The commentator recommended that, because the S portion and the non-S
portion are treated as separate trusts, the source of the distribution should determine

its tax treatment.
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The final regulations do not adopt the commentator’s suggestion because
section 641(c)(3) provides that section 641(c) does not affect the taxation of any
distribution from the trust except for the exclusion of the S portion items from the
distributable net income of the entire trust. Thus, the rules otherwise applicable to trust
distributions apply to ESBTs.

ESBT Election

The proposed regulations provide that the ESBT election is filed with the service
center where the trust files its income tax returns. The election to be a qualified
subchapter S trust (QSST) is filed with the service center where the S corporation files
its income tax returns. The preamble to the proposed regulations requested comments
on whether the rules for filing the QSST election should be changed so the election is
filed with the service center where the trust files its returns. One commentator
suggested there should be consistent filing locations for QSST elections, ESBT
elections, and conversions from QSST to ESBT or ESBT to QSST. The commentator,
therefore, suggested that all these documents be filed with the service center(s) where
the trust and the S corporation file their returns.

The final regulations provide that the ESBT election and the election to convert
from an ESBT to a QSST or from a QSST to an ESBT are all filed with the service
center where the S corporation files its income tax returns. Thus, the rule in the final
regulations will establish a consistent filing location for QSST and ESBT elections and

conversions.
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One commentator suggested that grantor trusts should be permitted to make
protective ESBT elections in light of the uncertain status of some trusts that may be
grantor trusts under section 674. The IRS and the Treasury Department continue to
believe that a conditional ESBT election that only becomes effective in the event the
trust is not a whoily-owned grantor trust should not be available. A conditional ESBT
election should not be allowed because the ESBT election must have a fixed effective
date. If, in the absence of a conditional ESBT election, the trust is an ineligible
shareholder, relief under section 1362(f) may be avaiiable for an S corporation. In
addition, a trust that qualifies as an ESBT may make an ESBT election notwithstanding
that the trust is a wholly-owned grantor trust.

Expedited Section 1362(f) Reliet

In several contexts, commentators requested some form of expedited relief if an
S corporation’s election is inadvertently ineffective or is inadvertently terminated. In all
these situations, the S corporation may seek relief under section 1362(f). The facts
and circumstances of a particular situation are considered in determining whether relief
is available, and the procedures for obtaining this relief are well established.
Effect under Section 1377 of Change in Status of a Trust

A commentator suggested that a trust’s conversion to an ESBT should result in a
complete termination of the trust’s interest in the S corporation for purposes of section
1377(a)(2) because the incidence of taxation with respect to S corporation items will
change as a result of the ESBT election. The proposed regulations provide that the

election would result in a termination only if, prior to the election, the trust was
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Section 641(c)(2)(C)(iii} provides that the S portion may take into account its allocable
share of state and local income taxes and administrative expenses, but only to the
extent provided in the regulations. The commentator noted that before final regulations
are issued there is no authority for an ESBT to deduct any of these items. Therefore,
the commentator requested that trusts be allowed to rely on the regulatory provisions
regarding these items for taxable years beginning after December 31, 1996. The
effective date provisions have been modified based on this suggestion.

Additional Provisions

The final regulations clarify that the basis of S corporation stock in the S portion
must be adjusted in accordance with section 1367 and the regulations thereunder. If
the ESBT owns stock in more than one S corporation, the adjustments to the basis in
the S corporation stock of each S corporation must be determined separately.

Effect on other documents

The following documents are superseded for taxable years of ESBTs beginning
on and after May 14, 2002.

Notice 97-12 (1997-1 C.B. 385).

Notice 97-49 (1997-2 C.B. 304).

Rev. Proc. 98-23 (1998-1 C.B. 662).

Special Analysis

It has been determined that this Treasury decision is not a significant regulatory

action as defined in Executive Order 12866. Therefore, a regulatory assessment is not

required. It has also been determined that section 553(b) of the Administrative
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Procedure Act (5 U.S.C. chapter 5) does not apply to these regulations. It is hereby
certified that the collections of information in the regulations will not have a significant
economic impadt on a substantial number of small entities. This certification is based
upon the fact that (1) the estimated average burden per trust in complying with the
collections of information in §1.1361-1(m) is 1 hour, and {2) the requirement for S
corporations to comply with § 1.444-4(c) will affect very few taxpayers and the
associated burden is minimal. Therefore, a Regulatory Flexibility Analysis under the
Regulatory Flexibility Act (5 U.S.C. chapter 6} is not required. Pursuant to section
7805(f) of the Code, the notice of proposed rulemaking preceding these regulations
was submitted to the Chief Counsel for Advocacy of the Small Business Administration
for comment on the regulations’ impact on small business.
Drafting Information

The principal authors of these regulations are Bradford Poston and James A.
Quinn of the Office of Associate Chief Counsel (Passthroughs and Special Industries),
IRS. However, other personnel from the IRS and the Treasury Department paricipated
in their development.
List of Subjects
26 CFR Part 1

Income taxes, Reporting and recordkeeping requirements.
26 CFR Part 602

Reporting and recordkeeping requirements.

Adoption of Amendments to the Regulations
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Accordingly, 26 CFR parts 1 and 602 are amended as follows:
PART I--INCOME TAXES

Paragraph 1. The authority citation for part 1 is amended by adding an entry in
numerical order to read in part as follows:

Authority: 26 U.5.C. 7805. " * *

Section 1.444-4 is also issued under 26 U.S.C. 444(g). * * *

Par. 2. Section 1.444-4 is added to read as follows:

81.444-4 Tiered structure.

(a) Electing small business trusts. For purposes of §1.444-2T, solely with
respect to an S corporation shareholder, the term deferral entity does not include a
trust that is treated as an electing small business trust under section 1361(e). An S
corporation with an electing small business trust as a shareholder may make an
election under section 444, This paragraph is applicable to taxable years beginning on
and after December 29, 2000; however, taxpayers may voluntarily apply it to taxable
years of S corporations beginning after December 31, 1996.

(b) Certain tax-exempt trusts. For purposes of §1.444-2T, solely with respect to
an S corporation shareholder, the term deterral entity does ncot include a trust that is
described in section 401{(a) or 501{c)(3), and is exempt from taxation under section
501(a). An S corporation with a trust as a shareholder that is described in section
401(a) or section 501(c)(3), and is exempt from taxation under section 501(a) may

make an election under section 444. This paragraph is applicable to taxable years
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beginning on and after December 29, 2000; however taxpayers may voluntarily apply it
to taxable years of S corporations beginning after December 31, 1997.

(c) Certain terminations disregarded--(1) In general. An S corporation that is
described in this paragraph (c){(1) may request that a termination of its election under
section 444 be disregarded, and that the S corporation be permitted to resume use of
the year it previously elected under section 444, by following the procedures of
paragraph (c})(2) of this section. An S corporation is described in this paragraph if the
S corporation is otherwise qualified to make a section 444 election, and its previous
election was terminated under §1.444-2T(a) solely because — —

{i) Inthe case of a taxable year beginning after December 31, 1996, a trust that
is treated as an electing small business trust became a shareholder of such S
corporation; or

(i) In the case of a taxable year beginning after December 31, 1997, a trust that
is described in section 401(a) or 501{c}(3), and is exempt from taxation under section
501(a) became a shareholder of such S corporation.

(2) Procedure--(i) In general. An S corporation described in parégraph {c)(1) of
this section that wishes to make the request described in paragraph (¢}(1) of this
section must do so by filing Form 87186, “Election To Have a Tax Year Other Than a
Required Tax Year,” and typing or printing legibly at the top of such form --
“CONTINUATION OF SECTION 444 ELECTION UNDER §1.444-4.” In order to assist
the Internal Revenue Service in updating the S corporation’s account, on Line 5 the

Box “Changing to” should be checked. Additionally, the election month indicated must
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be the last month of the S corporation’s previously elected section 444 election year,
and the effective year indicated must end in 2002.

(i} Time and place for filing Form 8716. Such form must be filed on or before
October 15, 2002, with the service center where the S corporation’s returns of tax
(Forms 11208S) are filed. In addition, a copy of the Form 8716 should be attached to
the S corporation’s short period Federal income tax return for the first election year
beginning on or after January 1, 2002.

{3) Effectof r --(i} Taxable years beginning on or after January 1, 2002.
An 8 corporation described in paragraph {c){(1) of this section that requests, in
accordance with this paragraph, that a termination of its election under section 444 be
disregarded will be permitted to resume use of the year it previously elected under
section 444, commencing with its first taxable year beginning on or after January 1,
2002. Such S corporation will be required to file a return under §1.7519-2T for each
taxable year beginning on or after January 1, 2002. No payment under section 7519
will be due with respect to the first taxable year beginning on or after January 1, 2002.
However, a required payment will be due on or before May 15, 2003, with respect to
such S corporation’s second continued section 444 election year that begins in
calendar year 2002.

(i} Taxable years beginning prior to January 1, 2002. An S corporation
described in paragraph (c){1) of this section that requests, in accordance with this
paragraph, that a termination of its election under section 444 be disregarded will not

be required to amend any prior Federal income tax returns, make any required
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payments under section 7519, or file any returns under §1.7519-2T, with respect to
taxable years beginning on or after the date the termination of its section 444 election

was effective and prior to January 1, 2002.

(iii) Section 7519: required payments and returns. The Internal Revenue Service

waives any requirement for an S corporation described in paragraph (c)(1} of this
section to file the federal tax returns and make any required payments under section
7519 for years prior to the taxable year of continuation as described in paragraph
(c}(3){i) of this section, if for such years the S corporation filed its federal income tax
returns on the basis of its required taxable year.
§1.444-4T [Removed]

Par. 3. Section 1.444-4T is removed.

Par. 4. Sections 1.641(c)-0 and 1.641(c)-1 are added to read as follows:

§1.641(c)-0 Table of contents.

This section lists the major captions contained in §1.641(c)-1.

§1.641(c)-1 Electing small business trust.

a) In general.
) Definitions.
1} Grantor portion.
2} S portion.
) Non-S portion.
¢} Taxation of grantor portion.
d) Taxation of S portion.
1) In general.
2) Section 1366 amounts.
3) Gains and losses on disposition of S stock.
4) State and local income taxes and administrative expenses.
e) Tax rates and exemption of S portion.
1) Income tax rate.

(
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(2) Alternative minimum tax exemption.

(f) Adjustments to basis of stock in the S portion under section 1367.
(g) Taxation of non-S portion.

(1) In general.

(2) Dividend income under section 1368(c)(2).

(3} Interest on instaliment obligations.

{(4) Charitable deduction.

(h} Allocation of state and local income taxes and administration expenses.
(i} Treatment of distributions from the trust.

(i) Termination or revocation of ESBT election.

(k) Effective date.

(I} Examples.

§1.641(c)-1 Electing small business trust.

(a) In general. An electing small business trust (ESBT) within the meaning of
section 1361(e) is treated as two separate trusts for purposes of chapter 1 of the
Internal Revenue Code. The portion of an ESBT that consists of stock in one or more
S corporations is treated as one trust. The portion of an ESBT that consists of all the
other assets in the trust is treated as a separate trust. The grantor or another person
may be treated as the owner of all or a portion of either or both such trusts under
subpart E, part |, subchapter J, chapter 1 of the Internal Revenue Code. The ESBT is
treated as a single trust for administrative purposes, such as having one taxpayer

identification number and filing one tax return. See §1.1361-1(m).

(b) Detinitions--{1) Grantor portion. The grantor portion of an ESBT is the
portion of the trust that is treated as owned by the grantor or ancther person under

subpart E.

Appendix Page No. 151



-31-
(2) S portion. The S portion of an ESBT is the portion of the trust that consists of
S corporation stock and that is not treated as owned by the grantor or another person
under subpart E.
{3) Non-S portion. The non-S portion of an ESBT is the portion of the trust that
consists of all assets other than S corporation stock and that is not treated as owned by
the grantor or another person under subpart E.

(c) Taxation of grantor portion. The grantor or another person who is treated as

the owner of a portion of the ESBT includes in computing taxable income items of
income, deductions, and credits against tax atiributable to that portion of the ESBT

under section 671.

(d) Taxation of S portion--(1) In general. The taxable income of the S portion is
determined by taking into account only the items of income, loss, deduction, or credit
specified in paragraphs (d}{2), {3), and (4) of this section, to the extent not attributable
to the grantor portion.

(2) Section 1366 amounts--(i) in general. The S portion takes into account the
items of income, loss, deduction, or credit that are taken intc account by an S
corporation shareholder pursuant to section 1366 and the regulations thereunder.
Rules otherwise applicable to trusts apply in determining the extent to which any loss,
deduction, or credit may be taken into account in determining the taxable income of the
S portion. See §1.1361-1(m)(3)(iv) for allocation of those items in the taxable year of
the S corporation in which the trust is an ESBT for part of the year and an eligible

shareholder under section 1361(a}{2)(A)(i} through (iv} for the rest of the year.
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(i} Special rule for charitable contributions. If a deduction described in
paragraph (d}(2)(i) of this section is attributable to an amount of the S corporation’s
gross income that is paid by the S corporation for a charitable purpose specified in
section 170(c) (without regard to section 170(c}{2)(A}), the contribution will be deemed
to be paid by the S portion pursuant to the terms of the trust's governing instrument
within the meaning of section 642(c)(1) . The limitations of section 681, regarding
unrelated business income, apply in determining whether the contribution is deductible
in computing the taxable income of the S portion.

(i) Multiple S corporations. If an ESBT owns stock in more than one S
corporation, items of income, loss, deduction, or credit from ali the S corporations are
aggregated for purposes of determining the S portion’s taxable income.

(3) Gains and losses on disposition of S stock--(i) In general. The S portion
takes into account any gain or loss from the disposition of S corporation stock. No
deduction is allowed under section 1211(b)(1) and (2) for capitat losses that excead

capital gains.

(i} Installment method. If income from the sale or disposition of stock inan S
corporation is reported by the trust on the installment method, the income recognized
under this method is taken into account by the S portion. See paragraph (g)(3) of this
section for the treatment of interest on the installment obligation. See §1.1361-
1{m}(5){ii) regarding treatment of a trust as an ESBT upon the sale of all S corporation

stock using the installiment method.
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(iii} Distributions in excess of basis.‘ Gain recognized under section 1368(b){(2)
from distributions in excess of the ESBT’s basis in its S corporation stock is taken into
account by the S portion.

(4) State and local income taxes and administrative expenses--(i} In general.
State and local income taxes and administrative expenses directly related to the S
portion and those allocated to that portion in accordance with paragraph (h) are taken
into account by the S portion.

(i1} Special rule for certain interest. Interest paid by the trust on money borrowed

by the trust to purchase stock in an S corporation is allocated to the S portion but is not
a deductible administrative expense for purposes of determining the taxable income of
the S portion.

(e) Tax rates and exemption of S portion--(1) Income tax rate. Except for capital

gains, the highest marginali trust rate provided in section 1(e) is applied to the taxable
income of the S portion. See section 1(h) for the rates that apply to the S portion’s net
capital gain.

(2) Alternative minimum tax exemption. The exemption amount of the S portion

under section 55(d) is zero.

{f) Adjustments to basis of stock in the S portion under section 1367. The basis

of S corporation stock in the S portion must be adjusted in accordance with section
1367 and the regulations thereunder. If the ESBT owns stock in more than one S
corporation, the adjustments to the basis in the S corporation stock of each S

corporation must be determined separately with respect to each S corporation.
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Accordingly, items of income, loss, deduction, or credit of an S corporation that are
taken into account by the ESBT under section 1366 can only result in an adjustment to
the basis of the stock of that S corporation and cannot affect the basis in the stock of
the other S corporations held by the ESBT.

{g) Taxation of non-S portion--(1) In general. The taxable income of the non-S
portion is determined by taking into account all items of income, deduction, and credit
to the extent not taken into account by either the grantor portion or the S portion. The
items attributable to the non-S portion are taxed under subparts A through D of part |,
subchapter J, chapter 1 of the Internal Revenue Code. The non-S portion may consist
of more than one share pursuant to section 663(c).

(2) Dividend income under section 1368(c){2). Any dividend income within the
meaning of section 1368(c)(2) is includible in the gross income of the non-S portion.

(3) Interest on installment obligations. If income from the sale or disposition of

stock in an S corporation is reported by the trust on the installment method, the interest
on the installment obligation is includible in the gross income of the non-S portion. See
paragraph (d){3)(ii} of this section for the treatment of income from such a sale or
disposition.

{(4) Charitable deduction. For purposes of applying section 642(c)(1) to
payments made by the trust for a charitable purpose, the amount of gross income of the
trust is limited to the gross income of the non-S portion. See paragraph (d){2)(ii) of this
section for special rules concerning charitable contributions paid by the S corporation

that are deemed to be paid by the S portion.
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(h) Allocation of state and local income taxes and administration expenses.
Whenever state and local income taxes or administration expenses relate to more than
one portion of an ESBT, they must be allocated between or among the portions to
which they relate. These items may be allocated in any manner that is reasonable in
light of all the circumstances, including the terms of the governing instrument,
applicable local law, and the practice of the trustee with respect to the trust if it is
reasonable and consistent. The taxes and expenses apportioned to each portion of the
ESBT are taken into account by that portion.

{i) Treatment of distributions from the trust. Distributions to beneficiaries from
the S portion or the non-8 portion, including distributions of the S corporation stock, are
deductible under section 651 or 661 in determining the taxable income of the non-S
portion, and are includible in the gross income of the beneficiaries under section 652 or
662. However, the amount of the deduction or inclusion cannot exceed the amount of
the distributable net income of the non-S portion. ltems of income, loss, deduction, or
credit taken into account by the grantor portion or the S portion are excluded for
purposes of determining the distributable net income of the non-S portion of the trust.

(j) Termination or revocation of ESBT election. If the ESBT election of the trust

terminates pursuant to §1.1361-1(m)(5) or the ESBT election is revoked pursuant to
§1.1361-1(m)(6), the rules contained in this section are thereafter not applicable to the
trust. If, upon termination or revocation, the S portion has a net operating loss under
section 172; a capital loss carryover under section 1212; or deductions in excess of

gross income; then any such loss, carryover, or excess deductions shalt be atlowed as
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a deduction, in accordance with the regulations under section 642(h), to the trust, or to
the beneficiaries succeeding to the property of the trust if the entire trust terminates.

(k) Effective date. This section generally is applicable for taxable years of
ESBTs beginning on and after May 14, 2002. However, paragraphs (a), (b), (¢}, and (1)
Example 1 of this section are applicable for taxable years of ESBTs that end on and
after December 29, 2000. ESBTs may apply paragraphs (d}(4) and (h) of this section
for taxable years of ESBTs beginning after December 31, 1996.

(l) Examples. The following examples illustrate the rules of this section:

Example 1. Comprehensive example. (i) Trust has a valid ESBT election in
effect. Under section 678, B is treated as the owner of a portion of Trust consisting of a
10% undivided fractional interest in Trust. No other person is treated as the owner of
any other portion of Trust under subpart E. Trust owns stock in X, an S corporation,
and in Y, a C corporation. During 2000, Trust receives a distribution from X of $5,100,
of which $5,000 is applied against Trust's adjusted basis in the X stock in accordance

with section 1368(c)(1) and $100 is a dividend under section 1368(c)(2). Trust makes
no distributions to its beneficiaries during the year.

(i) For 2000, Trust has the following items of income and deduction:

Ordinary income attributable to X under section 1366..............ccccceeeeniiennee. $5,000
Dividend INCOME fIOMI Y ...ccoi i e ee s s aae e e s an s eeee e s $900
Dividend from X representing C corporation earnings and
profits.......occeeeene $100

01 e= Ut (U E= R Teo ] 21T $6,000
Charitable contributions attributable to X under section1366................c.c.....$300
BN VTS (55 B (= Lo o YT SR $200
State and loCal INCOME LAXES . cene ettt et e ee e aaeeaaen $100

(i) Trust's items of income and deduction are divided into a grantor portion,
an S portion, and a non-S portion for purposes of determining the taxation of those
items. income is allocated to each portion as follows:

B must take into account the items of income attributable to the grantor portion,

that is, 10% of each item, as follows:
Ordinary iNCOME fIOM X..oereeeeciccicrrr s s er s er e e s e e s ar e e e s s s s s e s asnanes $500
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I\ Ts (=t ale M aTel ol naT=0{ ] 1 1IN AT RO T RN SUUT TR $90
E AV s T=TaTa BT aTota g L= IR (0 1 | 3 SRR RPN $10
Total grantor porticn INCOME...eie e e s ee e e DB 00

The total income of the S portion is $4,500, determined as follows:

Ordinary iNComMe from X . ..ot e e e e eeree e enenns $5,000
LesS: Grantor POMHON . e e ee ettt se e e e et e e e aeaeaens ($500)
Total S portion INCOMB. .....coiii e e s $4,500
The total income of the non-S portion is $900 determined as follows:
Dividend income from Y (less grantor portion).........cccecoviiiviiniin e iiecieeee e, $810
Dividend income from X {less grantor

(8701411 ] ) TR SRR $90

Total NON-8 POrtioN INCOME......iiree e s snssss s eesss e e OO0

(iv) The administrative expenses and the state and local income taxes relate to
all three portions and under state law would be allocated ratably to the $6,000 of trust
income. Thus, these items would be allocated 10% {600/6000) to the grantor portion,
75% (4500/6000) to the S portion and 15% (900/6000) to the non-S portion.

(v} B must take into account the following deductions attributable to the grantor
portion of the trust:

Charitable contribUIIONS Tr0M X et e e ree e eer e rea e aeeeenaerernaeees $30
I (1 (T ==L VOSSO $20
State and IOCA] INCOME TAXES. .. oo e eere e et ee s esorare s e e $10

Ordinary INCOME TrOM X e e e a e e e e e s $4,500
Less: Charitable contributions from X (less grantor
portion)..........cccceeeene....($270)

75% Of trUSIEE fEES ..o i e e e e e s e ($150)
75% of state and local iNCOME taxes.........cccvveeiieeee e e ($75)
Taxable income of S PortioN.......c.o.cco oo $4,005
(vil) The taxable income of the non-S portion is $755, determined as follows:
Dividend inCOME FrOM Y. ... e e e et snan e e e $810
Dividend iNCOmME from Xt et e e e e e e e e e s $90
Total NON-S POrion INCOME........ccriiieec e e e $900
Less: 15 % Of trUSIEE fBES. ...t e ($30)
15% state and local INCOME taXes.......cccoeeicieeee e ($15)
Personal eXemplioN..... ...t ($100)
Taxable income of NON-S POMION. ... e $755

Appendix Page No. 158



-38-

Example 2. Sale of S stock. Trust has a valid ESBT election in effect and owns
stock in X, an S corporation. No person is treated as the owner of any portion of Trust
under subpart E. In 2003, Trust sells all of its stock in X to a person who is unrelated to
Trust and its beneficiaries and realizes a capital gain of $5,000. This gain is taken into
account by the S portion and is taxed using the appropriate capital gain rate found in
section 1(h).

Example 3. (i) Sale of S stock for an instaliment note. Assume the same facts as
in Example 2, except that Trust sells its stock in X for a $400,000 instaliment note
payable with stated interest over ten years. After the sale, Trust does not own any S
corporation stock.

(i) Loss on installment sale. Assume Trust’s basis in its X stock was $500,000.
Therefore, Trust sustains a capital loss of $100,000 on the sale. Upon the sale, the S
portion terminates and the excess loss, after being netted against the other items taken
into account by the S portion, is made available to the entire trust as provided in
section 641(c)(4).

(iii} Gain on installment sale. Assume Trust's basis in its X stock was $300,000
and that the $100,000 gain will be recognized under the installment method of section
453. Interest income will be recognized annually as part of the instaliment payments.
The portion of the $100,000 gain recognized annually is taken into account by the S
portion. However, the annual interest income is includible in the gross income of the
non-S portion.

Example 4. Charitable lead annuity trust. Trust is a charitable lead annuity trust
which is not treated as owned by the grantor or ancther person under subpart E. Trust

acquires stock in X, an S corporation, and elects to be an ESBT. During the taxable
year, pursuant to its terms, Trust pays $10,000 to a charitable organization described in
section 170{c){2). The non-S portion of Trust receives an income tax deduction for the
charitable contribution under section 642(c) only to the extent the amount is paid out of
the gross income of the non-S portion. To the extent the amount is paid from the S
portion by distributing S corporation stock, no charitable deduction is available to the S
portion.

Example 6. ESBT distributions. (i} As of January 1, 2002, Trust owns stock in X,
a C corporation. No portion of Trust is treated as owned by the grantor or another
person under subparnt E. X elects to be an S corporation effective January 1, 2003, and
Trust elects to be an ESBT effective January 1, 2003. On February 1, 2003, X makes
an $8,000 distribution to Trust, of which $3,000 is treated as a dividend from
accumulated earnings and profits under section 1368(c)(2) and the remainder is
applied against Trust's basis in the X stock under section 1368(b). The trustee of Trust
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makes a distribution of $4,000 to Beneficiary during 2003. For 2003, Trust’s share of
X’s section 1366 items is $5,000 of ordinary income. For the year, Trust has no other
income and no expenses or state or local taxes.

(i) For 2003, Trust has $5,000 of taxable income in the S portion. This income
is taxed to Trust at the maximum rate provided in section 1(e). Trust also has $3,000 of
distributable net income (DNI) in the non-S portion. The non-S portion of Trust
receives a distribution deduction under section 661(a) of $3,000, which represents the
amount distributed to Beneficiary during the year ($4,000), not to exceed the amount of
DNI ($3,000). Beneficiary must include this amount in gross income under section
662(a). As a result, the non-S portion has no taxable income.

Par. 5. Section 1.1361-0 is amended by adding entries for §1.1361-1(j){(12) and

{m) to read as follows:

§1.1361-0 Table of contents.

* ok ok ok K

§1.1361-1 S corporation defined.

* k k * &

(j) * % K
(12) Convenrting a QSST to an ESBT.

x kK K ®

m) Electing small business trust (ESBT).
) Definition.

) ESBT election.

) Effect of ESBT election.

) Potential current beneficiaries.

) ESBT terminations.

) Revocation of ESBT election.

7) Converting an ESBT to a QSST.

8) Examples.

9) Effective date.

(
(1
(2
(3
(4
(5
(6
(
(
(

ok ok ok ok
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Par. 6. Section 1.1361-1 is amended by:

1. Adding paragraphs (h)(1)(vi) and (h)(3){(i)(F).

2. Adding a sentence to the beginning of paragraph (h)(3)(ii) introductory text.
3. Adding paragraph (j){(12).

4. Adding a sentence to the end of paragraph (k}(2){i).

5. Adding paragraph (m).

The additions read as follows:

&§1.1361-1 S corporation defined.

* k k & %

() *** (1) ***

(vi) Electing small business trusts. An electing small business trust (ESBT)
under section 1361(e). See paragraph (m) of this section for rules conceming ESBTs
including the manner of making the election tc be an ESBT under section 1361(e}(3).

@) (i)~

(F) If S corporation stock is held by an ESBT, each potential current beneficiary
is treated as a shareholder. However, if for any period there is no potential current
beneficiary of the ESBT, the ESBT is treated as the sharehclder during such period.
See paragraph (m}{4) of this section for the definition of potential current beneficiary.

(i} * * * See §1.641(c)-1 for the rules for the taxation of an ESBT. * * *

* k ok Kk Kk

()
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(12) Converting a QSST to an ESBT. For a trust that seeks to convert from a

QSST to an ESBT, the consent of the Commissioner is hereby granted to revoke the
QSST election as of the effective date of the ESBT election, if all the following
requirements are met:

(i) The trust meets all of the requirements to be an ESBT under paragraph (m)(1)
of this section except for the requirement under paragraph (m){1){iv){(A) of this section
that the trust not have a QSST election in effect. |

(if) The trustee and the current income beneficiary of the trust sign the ESBT
election. The ESBT election must be filed with the service center where the S
corporation files its income tax return. This ESBT election must state at the top of the
document “ATTENTION ENTITY CONTROL--CONVERSION OF A QSST TO AN ESBT
PURSUANT TO SECTION 1.1361-1(j)” and include all information otherwise required
for an ESBT election under paragraph (m)(2) of this section. A separate election must
be made with respect to the stock of each S corporation held by the trust.

(iii} The trust has not converted from an ESBT to a QSST within the 36-month
period preceding the effective date of the new ESBT election.

(iv) The date on which the ESBT election is to be effective cannot be more than
15 days and two months prior to the date on which the election is filed and cannot be
more than 12 months after the date on which the election is filed. If an election
specifies an effective date more than 15 days and two months prior to the date on
which the election is filed, it will be effective on the day that is 15 days and two months

prior to the date on which it is filed. If an election specifies an effective date more than
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12 months after the date on which the election is filed, it will be effective on the day that
is 12 months after the date it is filed.

(k) ***

(2) * ¥ * (iy * * * Paragraphs {(h}{1){vi), (h)(3)(I)(F}, (h}(3)(ii), and (j}(12) of this
section are applicable for taxable years beginning on and after May 14, 2002.

* * *x k¥ *

(m) Electing small business trust (ESBT)--(1) Definition--(i) General rule. An

electing small business trust (ESBT) means any trust if it meets the following
requirements: the trust does not have as a beneficiary any person other than an
individual, an estate, an organization described in section 170(c){2) through (5), or an
organization described in section 170(c)(1) that holds a contingent interest in such trust
and is not a potential current beneficiary; no interest in the trust has been acquired by

purchase; and the trustee of the trust makes a timely ESBT election for the trust.

(if) Qualified beneficiaries--(A) In general. For purposes of this section, a
beneficiary includes a person who has a present, remainder, or reversionary interast in
the trust.

{B) Distributee trusts. A distributee trust is the beneficiary of the ESBT only if
the distributee trust is an organization described in section 170(c)}(2) or (3). In all other
situations, any person who has a beneficial interest in a distributee trust is a beneficiary
of the ESBT. A distributee trust is a trust that receives or may receive a distribution
from an ESBT, whether the rights to receive the distribution are fixed or contingent, or

immediate or deferred.
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(C) Powers of appointment. A person in whose favor a power of appointment
could be exercised is not a beneficiary of an ESBT until the holder of the power of

appointment actually exercises the power in favor of such person.

(D} Nonresident aliens. A nonresident alien as defined in section 7701(b){(1)(B)
is an eligible beneficiary of an ESBT. However, see paragraph (m)(4)(i) and (m){5)(iii)
of this section if the nonresident alien is a potential current beneficiary of the ESBT
(which would result in an ineligible shareholder and termination of the S corporation
election).

(iif) Interests acquired by purchase. A trust does not qualify as an ESBT if any
interest in the trust has been acquired by purchase. Generally, if a person acquires an
interest in the trust and thereby becomes a beneficiary of the trust as defined in
paragraph (m)(1)(ii){A}, and any portion of the basis in the acquired interest in the trust
is determined under section 1012, such interest has been acquired by purchase. This
includes a net gift of a beneficial interest in the trust, in which the person acquiring the
beneficial interest pays the gift tax. The trust itself may acquire S corporation stock or
other property by purchase or in a part-gift, part-sale transaction.

(iv) Ineligible trusts. An ESBT does not include--

{A) Any qualified subchapter S trust (as defined in section 1361(d)(3)) if an
election under section 1361(d)(2) applies with respect to any corporation the stock of
which is held by the trust;

(B) Any trust exempt from tax or not subject to tax under subtitle A; or
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(C) Any charitable remainder annuity trust or charitable remainder unitrust (as

defined in section 664(d)).

(2) ESBT election—(i) In general. The trustee of the trust must make the ESBT

election by signing and filing, with the service center where the S corporation files its
income tax retumn, a statement that meets the requirements of paragraph (m}(2)(ii) of
this section. If there is more than one trustee, the trustee or trustees with authority to
legally bind the trust must sign the election statement. If any one of several trustees
can legally bind the trust, only one trustee needs to sign the election statement.
Generally, only one ESBT election is made for the trust, regardiess of the number of S
corporations whose stock is held by the ESBT. However, if the ESBT holds stock in
multiple S corporations that file in different service centers, the ESBT election must be
filed with all the relevant service centers where the corporations file their income tax
returns. This requirement applies only at the time of the initial ESBT election; if the
ESBT later acquires stock in an S corporation which files its income tax return at a
different service center, a new ESBT election is not required.

(ii) Election statement. The election statement must include--

(A) The name, address, and taxpayer identification number of the trust, the
potential current beneficiaries, and the S corporations in which the frust currently owns
stock;

(B} An identification of the election as an ESBT election made under section
1361(e)(3);

{C) The first date on which the trust owned stock in each S corporation;
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{D} The date on which the election is to become effective (not earlier than 15
days and two months before the date on which the election is filed); and

(E) Representations signed by the trustee stating that--

(1) The trust meets the definitional requirements of section 1361(e}{1); and

{2) All potential current beneficiaries of the trust meet the shareholder
requirements of section 1361(b)(1).

(iii) Due date for ESBT election. The ESBT election must be filed within the time
requirements prescribed in paragraph (j){86)(iii) of this section for filing a qualified
subchapter S trust (QSST) election.

(iv} Election by a trust described in section 1361(c{2)(A)(ii} or (iii). A trust that is
a qualified S corporation shareholder under section 1361 (c){(2)(A)(ii) or (iii) may elect
ESBT treatment at any time during the 2-year period described in those sections or the
16-day-and-2-month period beginning on the date after the end of the 2-year period. If
the trust makes an ineffective ESBT election, the trust will continue nevertheless to
qualify as an eligible S corporation shareholder for the remainder of the period
described in section 1361(c)(2)(A)(ii) or (iii).

(v} No protective election. A trust cannot make a conditional ESBT election that

would be effective only in the event the trust fails to meet the requirements for an
eligible trust described in section 1361(c)(2}(A)(i) through (iv). If a trust attempts to
make such a conditional ESBT election and it fails to qualify as an eligible S
corporation shareholder under section 1361(c)(2)(A)(i) through (iv), the S corporation

election will be ineffective or will terminate because the corporation will have an
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ineligible shareholder. Relief may be available under section 1362(f) for an inadvertent
ineffective S corporation election or an inadvertent S corporation election termination.
In addition, a trust that qualifies as an ESBT may make an ESBT election
notwithstanding that the trust is a wholly-owned grantor trust.

(3) Eftect of ESBT election—(i) General rule. If a trust makes a valid ESBT

election, the trust will be treated as an ESBT for purposes of chapter 1 of the Internal
Revenue Code as of the effective date of the ESBT election.

(i} Employer identification Number. An ESBT has only one employer
identification number (EIN). If an existing trust makes an ESBT election, the trust
continues to use the EIN it currently uses.

(iii) Taxable year. If an ESBT election is effective on a day other than the first
day of the trust's taxable year, the ESBT election does not cause the frust’s taxable
year to close. The termination of the ESBT election (inciuding a termination caused by
a conversion of the ESBT to a QSST) other than on the last day of the trust’s taxable
year also does not cause the trust’s taxable year to close. In either case, the trust files

one tax return for the taxable year.

{iv) Allocation of S corporation items. If, during the taxable year of an S
corporation, a trust is an ESBT for part of the year and an eligible shareholder under
section 1361(c)(2)(A){i) through {iv) for the rest of the year, the S corporation items are

allocated between the two types of trusts under section 1377(a). See §1.1377-

1@@)(2) jii).
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(v) Estimated taxes. If an ESBT election is effective on a day other than the first
day of the trust’s taxable year, the trust is considered one trust for purposes of
estimated taxes under section 6654.

(4) Potential current beneficiaries--(i) In general. For purposes of determining

whether a corporation is a small business corporation within the meaning of section
1361(b)(1), each potential current beneficiary of an ESBT generally is treated as a
shareholder of the corporation. Subject to the provisions of this paragraph (m)(4), a
potential current beneficiary generally is, with respect to any period, any person who at
any time during such period is entitled to, or in the discretion of any person may
receive, a distribution from the principal or income of the trust. A person is treated as a
shareholder of the S corporation at any moment in time when that person is entitled to,
or in the discretion of any person may, receive a distribution of principal or income of
the trust. No person is treated as a potential current beneficiary solely because that
person holds any future interest in the trust.

(ii) Grantor trusts. If all or a portion of an ESBT is treated as owned by a person
under subpan E, part 1, subchapter J, chapter 1 of the Internal Revenue Code, such
owner is a potential current beneficiary in addition to persons described in paragraph
(m){4)(i) of this section.

(iii) Special rule for dispositions of stock. Notwithstanding the provisions of
paragraph (m)(4)(i) of this section, if a trust disposes of all of its S corporation stock,

any person who first met the definition of a potential current beneficiary during the 60-
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day period ending on the date of such disposition is not a potential current beneficiary
and thus is not a shareholder of that corporation.

(iv) Distributee trusts--(A) In general. This paragraph (m){4)(iv) contains the
rules for determining who are the potential current beneficiaries of an ESBT if a
distributee trust becomes entitled to, or at the discretion of any person, may receive a
distribution from principal or income of an ESBT. A distributee trust does not include a
trust that is not currently in existence. For this purpose, a trust is not currently in
existence if the trust has no assets and no items of income, loss, deduction, or credit.
Thus, if a trust instrument provides for a trust to be funded at some future time, the
future trust is not currently a distributee trust.

(B) If the distributee trust is not a trust described in section 1361(c){(2)(A), then
the distributee trust is the potential current beneficiary of the ESBT and the
corporation’s S corporation election terminates.

(C) If the distributee trust is a trust described in section 1361{c){2)(A}), the
persons who would be its potential current beneficiaries (as defined in paragraphs
(m}(4)(i) and (ii) of this section) if the distribuiee trust were an ESBT are treated as the
potential current beneficiaries of the ESBT. Notwithstanding the preceding sentence,
however, if the distributee trust is a trust described in section 1361(c)(2)(A)(ii) or (iii),
the estate described in section 1361(c)(2)(B) (ii} or {iii) is treated as the potential
current beneficiary of the ESBT for the 2-year period during which such trust would be
permitted as a shareholder.

(D} For the purposes of paragraph (m){4)(iv)(C} of this section, a trust will be
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deemed to be described in section 1361(c)(2)(A) if such trust would qualify for a QSST
election under section 1361(d) or an ESBT election under section 1361(e} if it owned S
corporation stock.

(v) Contingent distributions. A person who is entitled to receive a distribution
only after a specified time or upon the occurrence of a specified event (such as the
death of the hoider of a power of appointment) is not a potential current beneficiary
until such time or the occurrence of such event.

(vi) Currently exercisable powers of appointment--(A) In general. A person to
whom a distribution is or may be made during a period pursuant to a power of
appointment is a potential current beneficiary. Thus, if any person has a litetime power
of appointment that would permit distributions from the trust to be made to more than
75 persons, the corporation’s S corporation election will terminate because the number
of potential current beneficiaries will exceed the 75-shareholder limit of section
1361(b)(1){A). Also, the S corporation election will terminate if the currently
exercisable power of appointment allows distributions to be made to an ineligible
shareholder as defined in section 1361 (b)(1)(B) and (C).

(B) Waiver or release. If the holder of a power of appointment permanently
releases the powerin a manner that is valid under applicable local law, the persons
that would be potential current beneficiaries solely because of the power will not be
potential current beneficiaries after the effective date of the release. An attempt to
temporarily waive, release, or limit a currently exercisable power of appeintment will be

ignored in determining who are potential current beneficiaries of the trust.
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(vii) Number of shareholders. Each potential current beneficiary of the ESBT, as

defined in paragraphs (m){4){i) .through (vi) of this section, is counted as a shareholder
of any S corporation whose stock is owned by the ESBT. During any period in which
the ESBT has no potential current beneficiaries, the ESBT is counted as the
shareholder. A person is counted as only one shareholder of an S corporation even
though that person may be treated as a shareholder of the S corporation by direct
ownership and through one or more eligible trusts described in section 1361(c)(2)(A).
Thus, for example, if a person owns stock in an S corporation and is a potential current
beneficiary of an ESBT that owns stock in the same S corporation, that person is
counted as one shareholder of the S corporation. Similarly, if a hushand owns stock in
an S corporation and his wife is a potential current beneficiary of an ESBT that owns
stock in the same S corporation, the husband and wife will be counted as one
shareholder of the S corporation.

(viii) Miscellaneous. Payments made by an ESBT to a third party on behalf of a

beneficiary are considered to be payments made directly to the beneficiary. The right
of a beneficiary to assign the beneficiary’s interest to a third party does not result in the

third party being a potential current beneficiary until that interest is actually assigned.

(5) ESBT terminations—(i) Ceasing to meet ESBT requirements. A trust ceases

to be an ESBT on the first day the trust fails to meet the definition of an ESBT under
section 1361(e). The last day the trust is treated as an ESBT is the day before the date

on which the trust fails to meet the definition of an ESBT.
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(i) Disposition of S stock. In general, a trust ceases to be an ESBT on the first
day following the day the trust disposes of all S corporation stock. However, if the trust
is using the installment method to report income from the sale or disposition of its stock
in an S corporation, the trust ceases to be an ESBT on the day following the earlier of
the day the last installment payment is received by the trust or the day the trust
disposes of the installment obligation.

(i) Potential current beneficiaries that are ineligible shareholders. If a poiential
current beneficiary of an ESBT is not an eligible shareholder of a small business
corporation within the meaning of section 1361(b)(1), the S corporation election
terminates. For example, the S corporation election will terminate if a nonresident alien
becomes a potential current beneficiary of an ESBT. Such a potential current
beneficiary is treated as an ineligible shareholder beginning on the day such person
becomes a potential current beneficiary, and the S corporation election terminates on
that date. However, see the special rule of paragraph {(m}(4)(iii} of this section. Ifthe S
corporation election terminates, relief may be available under section 1362(f).

(6) Revocation of ESBT election. An ESBT election may be revoked only with

the consent of the Commissioner. The application for consent to revoke the election
must be submitted to the Internal Revenue Service in the form of a letter ruling request
under the appropriate revenue procedure.

(7) Converting an ESBT to a QSST. For a trust that seeks to convert from an

ESBT to a QSST, the consent of the Commissioner is hereby granted to revoke the

Appendix Page No. 172



JUEENEC

-52.
ESBT election as of the etfective date of the QSST election, if all the following
requirements are met:

(i) The trust meets all of the requirements to be a QSST under section 1361(d).

(ii) The trustee and the current income beneficiary of the trust sign the QSST
election. The QSST election must be filed with the service center where the S
corporation files its income tax return. This QSST election must state at the top of the
document “ATTENTION ENTITY CONTROL--CONVERSION OF AN ESBT TO A QSST
PURSUANT TO SECTION 1.1361-1(m)” and include all information otherwise required
for a QSST election under §1.1361-1(j)(6). A separate QSST election must be made
with respect to the stock of each S corporation held by the trust.

(iii) The trust has not converted from a QSST to an ESBT within the 36-month
period preceding the effective date of the new QSST election.

(iv) The date on which the QSST election is to be effective cannot be more than
15 days and two months prior to the date on which the election is filed and cannot be
more than 12 months after the date on which the election is filed. If an election
specifies an effective date more than 15 days and two months prior to the date on
which the election is filed, it will be effective on the day that is 15 days and two months
prior to the date on which it is filed. If an election specifies an effective date more than
12 months after the date on which the election is filed, it will be effective on the day that

is 12 months after the date it is filed.
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(8) Examples. The provisions of this paragraph (m) are illustrated by the
following examples in which it is assumed, unless otherwise specified, that all

noncorporate persons are citizens or residents of the United States:

Example 1. (i) ESBT election with section 663(c) separate shares. On January
1, 2003, M contributes S corporation stock to Trust for the benefit of M’s three children
A, B, and C. Pursuant to section 663(c), each of Trust's separate shares for A, B, and
C will be treated as separate trusts for purposes of determining the amount of
distributable net income (DNI) in the application of sections 661 and 662. On January
15, 2003, the trustee of Trust files a valid ESBT election for Trust effective January 1,
2003. Trust will be treated as a single ESBT and will have a single S portion taxable
under section 641(c).

(i) ESBT acquires stock of an additional S corporation. On February 15, 2003,
Trust acquires stock of an additional S corporation. Because Trust is already an ESBT,

Trust does not need to make an additional ESBT election.

(i) Section 663(c) shares of ESBT convert to separate QSSTs. Effective
January 1, 2004, A, B, C, and Trust's trustee elect to convert each separate share of

Trust into a separate QSST pursuant to paragraph (m}(7) of this section. For each
separate share, they file a separate election for each S corporation whose stock is held
by Trust. Each separate share will be treated as a separate QSST.

Example 2. (i) Invalid potential current beneficiary. Effective January 1, 2003,
Trust makes a valid ESBT election. On January 1, 2004, A, a nonresident alien,

becomes a potential current beneficiary of Trust. Trust does not dispose of all of its S
corporation stock within 60 days after January 1, 2004. As of January 1, 2004, Ais a
potential current beneficiary of Trust and therefore is treated as a shareholder of the S
corporation. Because A is not an eligible shareholder of an S corporation under
section 1361({b)(1), the S corporation election of any corporation in which Trust holds
stock terminates effective January 1, 2004. Relief may be available under section
1362(f).

(ii) Invalid potential current beneficiary and disposition of S stock. Assume the
same facts as in Example 2 (i) except that within 60 days after January 1, 2004, trustee
of Trust disposes of all Trust's S corporation stock. A is not considered a potential
current beneficiary of Trust and therefore is not treated as a shareholder of any S
corporation in which Trust previously held stock.

Example 3. Subpart E trust. M transfers stock in X, an S corporation, and other
assets to Trust for the benefit of B and B’s siblings. M retains no powers or interest in
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Trust. Under section 678(a), B is treated as the owner of a portion of Trust that
includes a portion of the X stock. No beneficiary has acquired any portion of his or her
interest in Trust by purchase, and Trust is not an ineligible trust under paragraph
(m}{1)(iv) of this section. Trust is eligible to make an ESBT elaction.

Example 4. Subpart E trust continuing after grantor’s death. On January 1,
2003, M transfers stock in X, an S corporation, and other assets to Trust. Under the
terms of Trust, the trustee of Trust has complete discretion to distribute the income or
principal to M during M's lifetime and to M's children upon M'’s death. During M’s life, M
is treated as the owner of Trust under section 677. The trustee of Trust makes a valid
election to treat Trust as an ESBT effective January 1, 2003. On March 28, 2004, M
dies. Under applicable local law, Trust does not terminate on M's death. Trust
continues to be an ESBT after M’s death, and no additional ESBT election needs to be
filed for Trust after M's death.

Example 5. Potential current beneficiaries and distributee trust holding S
corporation stock. Trust-1 has a valid ESBT election in effect. The trustee of Trust-1
has the power to make distributions to A directly or to any trust created for the benefit
of A, On January 1, 2003, M creates Trust-2 for the benefit of A. Also on January 1,
2003, the trustee of Trust-1 distributes some S corporation stock to Trust-2. A, as the
current income beneficiary of Trust-2, makes a timely and effective election to treat
Trust-2 as a QSST. Because Trust-2 is a valid S corporation shareholder, the
distribution to Trust-2 does not terminate the ESBT election of Trust-1. Trust-2 itself
will not be counted toward the 75-shareholder limit of section 1361 (b)}{1)(A).
Additionally, because A is already counted as an S corporation shareholder because of
A's status as a potential current income beneficiary of Trust-1, A is not counted again
by reason of A's status as the deemed owner of Trust-2.

Example 6. Potential current beneficiaries and distributee trust not holding S
corporation stock. (i) Distributee trust that would itself qualify as an ESBT. Trust-1
holds stock in X, an S corporation, and has a valid ESBT election in effect. Under the
terms of Trust-1, the trustee has discretion to make distributions to A, B, and Trust-2, a
trust for the benefit of C, D, and E. Trust-2 would qualify to be an ESBT, but it owns no
S corporation stock and has made no ESBT election. Under paragraph (m){(4)(iv) of
this section, Trust-2's potential current beneficiaries are treated as the potential current
beneficiaries of Trust-1 and are counted as shareholders for purposes of section
1361(b)(1). Thus, A, B, C, D, and E are potential current beneficiaries of Trust-1 and
are counted as shareholders for purposes of section 1361(b)(1). Trust-2 itself will not
be counted as a shareholder of Trust-1 for purposes of section 1361(b)(1).

(ii) Distributee trust that would not lif an ESBT or g QSST. Assume the
same facts as in paragraph (i) of this Example 6 except that D is a nonresident alien.
Trust-2 would not be eligible to make an ESBT or QSST election if it owned S
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corporation stock and therefore Trust-2 is a potential current beneficiary of Trust-1.
Since Trust-2 is not an eligible shareholder, X's S corporation election terminates.

(iii) Distributee trust that is a section 1361(c){(2)(A)(ii} trust. Assume the same
facts as in paragraph (i} of this Example 6 except that Trust-2 is a trust treated as

owned by A under section 676 because A has the power to revoke Trust-2 at any time
prior to A’s death. On January 1, 2003, A dies. Because Trust-2 is a trust described in
section 1361(c)(2){A)(ii) during the 2-year period beginning on the day of A's death,
under paragraph {m)(4)(iv){C) of this section, Trust-2's only potential current
beneficiary is the person listed in section 1361(c)(2)(B)(ii), A’s estate. Thus, B and A's
estate are potential current beneficiaries of Trust-1 and are counted as shareholders
for purposes of section 1361(b)(1).

Example 7. Potential current beneficiaries and powers of appointment. M
creates Trust for the benefit of A. A also has a currently exercisable power to appoint
income or principal to anyone except A, A's creditors, A's estate, and the creditors of
A's estate. The potential current beneficiaries of Trust will be A and all other persons
except for A's creditors, A's estate, and the creditors of A's estate. This number will
exceed the 75-shareholder limit of section 1361(b)(1)(A). If Trust holds S corporation
stock, the corporation’s S election will terminate.

(9) Effective date. This paragraph (m) is applicable for taxable years of ESBTs
beginning on and after May 14, 2002.

Par. 7. Section 1.1362-6 is amended by revising paragraph (b)(2)(iv) to read as
follows:

§1.1362-6 Election and consents.

& ok & Kk

(b) * * *
@) **
(iv) Trusts. In the case of a trust described in section 1361(c}(2}(A) (including a
trust treated under section 1361{d}(1)(A} as a trust described in section 1361(c)(2)(A){i)

and excepting an electing small business trust described in section 1361(c}{2){(A)v)
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(ESBT)), only the person treated as the shareholder for purposes of section 1361(b)(1)
must consent to the election. When stock of the corporation is held by a trust, both
husband and wife must consent to any election if the husband and wife have a
community interest in the trust property. See paragraph (b)(2)(i) of this section for rules
concerning community interests in S corporation stock. In the case of an ESBT, the
trustee and the owner of any portion of the trust that consists of the stock in one or
more S corporations under subpart E, part |, subchapter J, chapter 1 of the Internal
Revenue Code must consent to the S corporation election. If there is more than one
trustee, the trustee or trustees with authority to legally bind the trust must consent to
the S corporation election.

Par. 8. Section 1.1362-7 is amended by:

1. Revising the section heading.

2. Adding a sentence to the end of paragraph (a).

The revision and addition read as follows:
§1.1362-7 Effective dates.

(a) * * * Section 1.1362-6(b)(2)(iv}) is applicable for taxable years beginning on
and after May 14, 2002.

Par. 9. Section 1.1377-0 is amended by adding an entry for §1.1377-1(a)(2){iii)
to read as follows:

§1.1377-0 Table of contents.
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* Kk *k * *

8§1.1377-1 Pro rata share.

(a) * k %
(2) * *h Kk
(iii} Shareholder trust conversions.

* ok ok ok R

Par. 10. Section 1.1377-1 is amended by:

1. Adding paragraph (a){2)(iii).
2. Adding Example 3 to paragraph (c}.
The additions read as follows:

81.1377-1 Pro rata share.

(a)***

(2)***

(iii) Shareholder trust conversions. If, during the taxable yearof an S

corporation, a trust that is an eligible shareholder of the S corporation converts from a

trust described in section 1361(c}(2)(A)(i), (ii}, {iii), or (v) for the first part of the year to

a trust described in a different subpart of section 1361(c)(2)(A)(i), (ii), or (v) for the

remainder of the year, the trust’s share of the S corporation items is allocated between

the two types of trusts. The first day that a qualified subchapter S trust (QSST) or an

electing small business trust (ESBT) is treated as an S corporation shareholder is the

effective date of the QSST or ESBT election. Upon the conversion, the trust is not

treated as terminating its entire interest in the S corporation for purposes of paragraph
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(b) of this section, unless the trust was a trust described in section 1361(c)(2)(A)(ii) or
(iii) before the conversion.

(C) * * K

Example 3. Effect of conversion of a qualified subchapter S trust (QSST) to an

electing small business trust (ESBT). (i) On January 1, 2003, Trust receives stock of S
corporation. Trust’s current income beneficiary makes a timely QSST election under
section 1361(d)(2), effective January 1, 2003. Subsequently, the trustee and current
income beneficiary of Trust elect, pursuant to §1.1361-1(j)(12), to terminate the QSST
election and convert to an ESBT, effective July 1, 2004. The taxable year of S
corporation is the calendar year. In 2004, Trust's pro rata share of S corporation’s
nonseparately computed income is $100,000.

(iiy For purposes of computing the income allocable to the QSST and to the
ESBT, Trust is treated as a QSST through June 30, 2004, and Trust is treated as an
ESBT beginning July 1, 2004. Pursuant to section 1377(a)(1), the pro rata share of S
corporation income allocated to the QSST is $49,727 ($100,000 x 182 days/366 days),
and the pro rata share of S corporation income allocated to the ESBT is $50,273
($100,000 x 184 days/366 days).

Par. 11. Section 1.1377-3 is revised to read as follows:

§1.1377-3 Effective dates.
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Section 1.1377-1 and 1.1377-2 apply to taxable years of an S corporation
beginning after December 31, 1996, except that §1.1377-1(a)(2)(iii), and (c) Example 3
are applicable for taxable years beginning on and after May 14, 2002.

PART 602--OMB CONTROL NUMBERS UNDER THE PAPERWORK REDUCTION
ACT

Par. 12. The authority citation for part 602 continues to read as follows:

Authority: 26 U.S.C. 7805.

Par. 13. In §602.101, paragraph (b) is amended by adding an entry for 1.444-4

and revising the entry for 1.1361-1 in numerical order to the table to read as follows:
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§602.101 OMB Control numbers.

* %k k¥ ¥ &

(b) * k ¥k
CFR part or section where Current OMB
identified and described control No.

* x * k &

TdA4-A, e e 1545-151
18811 L e e e 1545-0731

1545-1591

* & * & %

Robert E. Wenzel
Deputy Commissioner of internal Revenue.

Approved: May 3, 2002

Pamela F. Olson
Acting Assistant Secretary of the Treasury.
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Please Clip Your Check or Money Order Here,

iT-1040 OHIO income Tax Return

For the year Jan. 1-Dec. 31, 2000 or other taxable year ending

2000

Social Security Numbers must be filied in below.

Yaur first name

Initeat

Last name

Your social securily number

Filing Status-check only one

D Single or Head of Household

I a joint return, spousa’s firsl nama

Home address (number and sireet)

Iniffat

Last name

Spouse's social securlty number

||

D Married filng joint reture

L__] Marriod filing saparately, enler spouse’s

Apl. Number

Chio counly ss# | - I
Cily, hown or post office, slate and ZIP code Ohio Public School
District Number 4 D:D:'
Ohio Residency Status (see Instructions) Ohio Political Party Fund Yes _ Ne

] Resident

[7] MNoaresident

state of residence

[[] Part-¥ear Resident from:

/100 / 100

Po you want $1 1o go to this fund? ...

i joint return, does your spouse want $1 to go to this fund? ...
Note: Checking “Yes™ will nol increase your lax o decrease your refund.

1. Federal Adjusted Gross Income (from Federal Form 1040, line 33; or 1040A, line 19; or 1040EZ, line 4; or 1040 TEL) ... 1 00
g 2. Ohio Adjustments (from line 44 on back of this fBIUIMY ..o s i s ey ey renen 2 00
8 3. Obio Adjusied Gross Income {line 2 sublracted from or added todine 1) ... e B 0o
= 4, Multiply your personal and dependent exemptions [::] times $1,100 and enier the result here ... 4 00
5. Ohio Taxable Income (SUDIFACLIINE 4 Trom ITNE 3) o.covcii ettt e e e sceeees 00
6. Ohio Tax before Credits (S6e tax tabIBS) oo e e e s e s st b s rens st rrssastsrer O 0o
7. Credits from Schedule B (line 53 on back of this return) .7 09
8. Ohio Tax less Schadule B Credits (Subtract line ¥ from line 6. If tine 7 is mora than fine 6, enter zero ) ...
» _ . ) . 00
a 9. Exemption Credit: Mumber of persenal and dependent exemptions |:| times $20 ... 8 0o
g 10. Ohio Tax less Exemption Credit (Subtract line 9 from line 8, If line 9 is more than line 8, enter zero.) ..o, 10 00
@ |11 Joint Filing Credit (see instructions and attach documentation) [ |% times ling 10 (imit $650) ...........ur..oecrec 41 00
g 12. Ohio Tax less Joint Filing Credit (subtraci line 11 from N t0) ..o i icircrenees e imssrasr e s e emsneeees 12 0o
é 13. Resident/Nonrasident/Pari-rear Credits {Sch. C or D} & Monrafundable Business Credils (altach Sch. E)............... 13 00
= | 14. Ohio Income Tax {Subtract Yine 13 from line 12. If line 13 is more than line 12, enter Zero). ..o cinnn ., 14 00
15.  Inferest Penalty on Underpayment of Estimated Tax: Check rj if form 1T-2210 is attached .... 15 00
16. Ohio Use Tax (please 56 WOTKSHEEL ] ... ee e ccreecce e s me e e s e seees e ecaeeeee 10 00
17. Total Ohio Tax (pisase add line 14, Fine 15, and e 16] .. ..o e ceerernsae s smenes 1 00
18. Ohio Tax Withheld (bcx 18 on your W-2} 00
ﬂ {attach W-2's to the back of this form) ..o oo .. AMIOUNT WITHHELD | JEY:]
= 19. Chic Estimated Tax, IT-40P Payments for 2000, and 1999 Cverpayment Credited to 2000 _. 19 Qo
15
= 20. Refundable Business Jobs Refundable Pass-through Entity Total of
E Credit 20a Credits 200 20a & 20b ... 20 00
o
21. Addlines 18, 19, and 20 ...... ceeveerreeemmrenraesreerenenrecreomeereen. TOTAL PAYMENTS P 21 00
ws | 22. Xiine 21 is LESS than fine 17, subtract line 21 from line 17. Aftach payment made payahle to Treasurer of State of Ohio.
% Checkhere §_J i you bave peid or wil pay with & credt card (588 INSUEions) ... ....omura e AMOUNT YOU OWE P 22 00
8 23 Ifline 21 is GREATER than line 17, subtract line 17 frombline 21 ..o ... AMOUNT CGVERPAID » 23 00
E 24, Amount of line 23 you wish to DOINATE for conservation of endangered spedies and widlife diversity: 00
8 53 Ll 35 [-] §10 - Other [ Check box and enter amount on fine 24 .................. 24
% 25.  Aroount of line 23 you wish 1o DONATE for nalure preserves, scenic rivers, and endangered spedies protection;
DOC $3D $5 [ 310 (] other [ Check box and enter amount anline 25 —................. 25 Y0
% 26. Amount of line 23 1o be credited to 2001 estimated tax liability ... ..................CREDIT P 28 00
u:. 27. _Amount of line 23 10 be refunded (subtract amounts on lines 24, 25, and 26 from line 23} ..... YOUR REFUND » 27 00 |
& IF THE BALANCE DUE IS LESS THAN $1.01 PAYMENT NEED NOT BE MADE, AND IF THE OVERPAYMENT IS LESS THAN $1.01, NO REFUND WILL BE ISSUED.
I have read this retum. Under penalties of perjury, 1 declare that to the best of my knowledge and belief, the return is true, correct, and complete.
Your signal Dat
& 3 pur signaure e 4 For DepartmeEnTAL Use OnLY
ul Spouse’s signalre (i iing jointly, BOTH must sign} Phosne number {opticnat}
= | 18a. u
5 Preparer's signalure and address (including zip code} Prepares's phone number Re{undiCredit Requested-Mail to: Payment Enciosed-Mail to:
- Ohio Department of Taxalion Ohio Depariment of Taxalion
n Preparer's address linclrding zip code} P.O. Box 2679 P.O. Box 2057
Columbus, OH 43270-2679 Columbus, OH 43270-2057
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Attach W-2 and 1099R Forms Here

Additions — Add to the extent not included in Federal Adjusted Gross Income [Line 1)

28. Add non-Ohio state or local government inlerest and dividends ... . 28 @ 0o
29. Add Pass-through Entity 0dBack ...........coo i e st st £ @ 00
30, Add income from an electing small business trust (ESBT)......... .30 e 0o
31. Gther. Check if from:
a. [} Federal interest and dividends subject to stale taxation
b Accumulation Distributions from a complex frust
Y c. [[] Losses from sale/exchange of Ohio Public Obligations
g d. [ ] Non-medical withdrawals from an Ohio Medical Savings Account
£ e. {] Reimbursemenis previously deducted bul not included in Federal Adjusted Gross Income
E L S, 60
3132, Totat addilions (add lines 28, 29, 30, and 31) ™ 00
E| Deductions — See Limitations in Instructions .
]
@1 33. Deduct federal interesl and dividends exempt from s1ate taxation ... o s S8 @ 00
1
o :g 34. Deduct compensation earned in Ohic by full-year residents of neighboring states ... 3 00
@ T
= E 35. Deduct siate or municipal income lax overpayments (from line 10 of Federal Form 1040) ... 3D @ 00
T
2 E 38. Deduct disability and survivorship henefits (does not include pension continuations) ..., 36 @ 00
[¥]
o g 37. Deduct qualifying social security benafits and some railroad benefits ..., 3T @ g
—z 38. Deduct contribulions to a variable college savings account andfor purchases of tuition credits ..., 38 @ g
:J): 39, Deduct unsubsidized health insuranceflong term care insurance and excess medical expenses (see worksheet) ... 39 @ 00
00
5 40. Deduct funds deposHed into & earnings of a medical savings account for eligible medical expensss (see worksheat) ... 40 »
§ 41. Deduct losses from an elecling small busingss trust (ESBT) .o 41 @ 00
= 42. Other. Check if :
< a. [] Wage & salary expense not deducted due to the federat targeted jobs or the work opportunity tax credits
b. [} Inferest and gains from the salefexchange of Ohio Public Obligalions
¢. [ Refund ar reimbursements of pricr-year federal itemized deductions (from line 21 of Federal 1040)
d. [[] Repayment of income reported in a prior year
e, Amount contributed to an Individual Development Account
Total ... 42 ® 00
43. Total Deductions {add lines 33 through 42) ... .43 . 0o
44. Net adjustments—If fine 32 is GREATER than line 43, enter the difference here & on line 2 as a positive amount.
If line 32 is LESS than line 43, enter the difference here & on line 2 as a negative 8MOUNt ......ccv e cnrerrree, 4 @ 00
45. Retirement Income Credit (see instructions for credit table) (LIMH—$200) ......cocvoreerrerriasrmcrersremssemesemreecvsseneseessnes 45 @ 0G
46, Senior Citizen's Credit (Limit=$50 per retUrn} ... e e e s s e s eeiees 90 @ 00
g o | 47. Lump Sum Distribution credit {yau must be 65 years of age or clder to claim this eredif} e, 4T @ 00
2 % 48. Child and Dependent Care Credit (see instructions and worksheel} ... 48 @ 00
D
5 G} 40 Lump Sum RerEMERt CrBAI ...ttt e sne sttt b s sassen b rares s nst e nrnsrennsrssssesasnne B3 W a0
7]
50. Job Training Credit {see instructions and worksheet) (LImIt-$500) ... e S0 @ 00
51, Ohio POlECEI COMABUNONS CIEIt ....c.iveo s otvieorseeeeee i rsrre e sr s nrssss e sme e snesesseseasasse s et smas s smmesseaneseonse 91 W 00
52. Ohio Adoplion Credit (LImit=$500 Per 00PN ...ooee.verisveurmeesrsssarmse oeemsersomess e seses e oeessrnnessensoens e e 52 @ 00
53. Total Gredits {add Enes 45 through 52) — enfer 1ere and on lNE 7 .........o.c..cooeeervcevereeeeesesseensseesoesssesnssssesenrees e 53 @ 0o
54. Enter the portion of line 3 subjected to tax by olher slales or the District of Columbia while an Ohic resident ...... 54 @ 0o
I3 E 55. Enter Ohio Adjusted Gross Bncome {ine ) ...t e e P 00
= ke
% | 58. Divide line 54 by line 55 % Multiply by the amount on ine 12 oo 56 00
- 2
2 né 57. Enter the 2000 income tax less all related credits other than withholding and estimaled tax payments and
cg g carry-forwards from previous years paid lo other states or the District of Columbia ... 87 @ 00
58. Enfer the smalier of fine 56 or line 57. This is your Ohic Resident Tax Credit, Enter here and on ling 13 ............. 58 00
List the state{s) oiher than Ohio with which you filed 2000 income Tax Returns |
53 . \ . . 00
£ ;-% 59. Enter the porlion of Ohio Adjusted Gross Income {line 3) that was not earmed or received in Ohio ... 89 @
=8 00
b 2| 60. Enter the Ohio Adjusted Gross Income {1 = PP OT P OUOUIORURRRUNURR - |
£ o, 00
& E 61. Divide line 59 by line 60 Mulliply by the amount on ling 12. Enter here and online 13.................. 61
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Cawley, Tom

From: Keith Brown [ch:mera?bﬁght nef]
Sent: Thursday, December 28, 2000 6:22 PM
To: Cawley, Tom

Ce: Jim Gornick

Subject: year end tax planning

dear tom,

pursuant to our telephone conversation of this afternocon, I would
appreciate

you and Jim gornick terminating the

Keith A. Brown revocable trust,
the

trustee, grantor and beneficiary, effective immediately
as you are aware, this trust elected small business trust status
{ESBIT) a

few years ago.

upen terminaticn of this trust , please distribute all of the trust
agsgets

to me personally.

please telephone me at 440 821 3002 should you have any questions
regarding

the above,

thank you very muoch. Keith a brown, ftrustee

E.I.N. number 34-7070118, of which I am
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EVENUE Mé. Keith A, Brown, Trustee under t _@M 79 o - 77
FTAMPS NO.ORIGINAL || NO.OF QRIGINAL || NO.OF SHARES

ON certain Revocable Living Trust Asreement dtd 05/29/86 CERTIFicATE SHARES TRANSFERRED

IEVERSE

e Dot February 26, 77 98

.nder that certain Revocable .
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. REPRESENTED BY THE ATTACHED CERTIFICATE (Ne 1

£ i B SR

UNIVERSAL EQUITIES CORPORATION
Form 81-E Stock Certificate Assignment

THE OHIC LEGAL BLANK co,,

gﬁur 33&1112 gamiheh,___L____H EREBY BELL, ASSIGN AND TRANSFER UNTO

FPLEASE INSERT SOCIAL SECURITY OR OTHER
IDENTIFYING {UMBEK OF ASSIGNEE

Keith 4. Brown, Trustee U/D/T (Reith A. Brown Revocable Trust) dated

December 28, 2000

—2all _ OF THE SHARES
) AND DO HEREBYIfiINREVO.

CABLY CONSTITUTE AND APPOINT. _Thomsag M. Cawley ATTORNEY
TO TRANSFER THE SAID SHARES ON THE BOOKS OF THE WITHIN NAMED CORPORATION

WITH FULL POWER OF SUBSTITUTION IN THE PREMIS

DATED December 28,

. 3tee
Bgown Ravocagilé Living Trus
May 29, 1986

|
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Original Issuance

PASTE

IEVENUE M@, Keith A, Brown, Trustee U/D/T (Keith A, ‘@M 70 o 77
STAMPS

oN ] Brown Revocable Living Trust) dated 5/29/86 %%R%T.Géxé “°'§i?§é§'"“ ¥2}2§E§:§§3

EVERS )

W March 24, 70 97

KReith A, Brown, Trustee U/D/T (Keith A. B

rown

o~ ﬁ" .
@ﬁ!pg@ i‘iﬁl’ﬁﬂ}&? Revocable Living Trust) dated 5/29/86
S

Four Bundred (4@ MMMM’MM

Conpoorartion.

S Witiiess Whiread, &WM
RS

O M e

bPale A Rucaj sscaeuav-'rnge‘uam

24th

©1907 ALL-STATE LEGAL SUPPLY CO.. Ons Commurce Drive, Crandord, N. J. 07018 satiany
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CORYRIGHT. 1030, kY
DWISHT & M. H, JACKSDN
CHICAGD
PATENT PEHPING

AUTHORIZED CAPITAL__ 750 _&HARES __$1.00 _ pap vaLuE

GTIS@hﬁﬂﬁtﬂﬁﬂt Keith A, Brown, as trustee under that certain Revocable MM%

Living Trust Agreement dated May 2%, 1986, between Keith A. WWW%

Brown as Grantor and Trustee thereof.
SHARES OF THE/CAPITAL STOGK OF Mansfield Acquisition Corporation

) PN A wen, ooty (s
%%@Zj@ mm hetbononty didyaudingailomeyatior
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SOMTRIGHT. 1034, &Y

PATENT PEHDING

e\ ] 1] 107 3 ) I ) I DO T R D O O R ) D T ) T

INCORPORATED UNDER THE LAWS OF THE BTATE OF

AUTHORIZED gAme _ ' SHARES __$1.00 _ paAR VALUE
Eeith A. Brown, as trustee und cart
. o : 3 uste g?figag?age ertain vaoxfb%%O%%vipg

CTfis (e That 52 i85 BT

tween Keith

One Hundred (100)

Comunon '
SHARES DF THE GAPITAL STOGK OF Mansfield Acquisition Corporation

M 22pd W - % / (JFebruary’ HD) 9 83

-

CE

thé Sh;i'ehoid érs “thereof
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Keith A, Brown 4 ﬂi,, »
‘ Ghtid 2 7998
S evocavle Lwving 1rust) da ay 29, NO.ORIGINAL || N, or(;'msmu. NO, OF SHARES o /.j
CERTIFICATE SHARES TRANSFERRED
ntvs::ss Q’W March 1 /399 3. 80 80

K- | : R
i eébeKe%“}ﬁﬁ"w" it ool
WZMM@,&?&WMM%
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%A o,

Dale A. Kucaj, sscnz‘r:nﬁmus‘unsn _ " Keith A. Brown, = PRESiDENT

K
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Form BL.E Sitock Certificate Assignment

Tor Palne Recerited,

PLEASE INSERT SOCIAL SECURITY OR OTHER

TOENTIFYING HUMBER OF Agsmﬂgt .

THE CORPORATION WILL MAIL TO THE HOLDER OF THE SHARES
REPRESENTED BY THIS CERTIFICATE A COPY OF THE EXPRESS TERMS
OF SUCH SHARES, WITHOUT CHARGE, WITHIN FIVE (5) DAYS AFTER
RECEIPT OF WRITI'EN REQUEST THEREFOR.

THESE SECURITIES HAVE NOT BEEN REGISTERED UNDER THE
SECURITIES ACT OF 1933, AS AMENDED, AND, FOR A PERIOD OF AT
LEAST NINE (9) MONTHS FROM THE DATE OF THE LAST SALE BY THE
CORPORATION OF THE SECURITIES IN THE OFFERING OF WHICH THESE
SECURITIES ARE A PART, ALL RESALES, PLEDGES, HYPOTHECATIONS,
OR OTHER TRANSFERS OF THESE SECURITIES BY ANY PERSON OR
BUSINESS ORGANIZATION SHALL BE MADE ONLY. TO PERSONS OR

BUSINESS ORGANIZATIONS WHO ARE RESIDENT WITHIN THE STATE
OF CHIO.

THE SHARES REPRESENTED BY THIS CERTIFICATE WERE ISSUED BY A
CORPORATION SUBJECT 'I'G) A STATUTORY CLOSE CORPORATION
AGREEMENT UNDER OHIO"REVISED CODE SECTION 1701.591. ANY
PURCHASER OR TRANSFEREE OF THESE-SHARES IS BOUND BY THE
AGREEMENT AND SHALL BE CONSIDERED A PARTY TO THE
AGREEMENT. SAID GLOSE GDORPORATION AGREEMENT WAS ENTERED
INTO AS OF THE 30TH DAY OF SEPTEMBER, 1998, BY AND AMONG
HAMPSON ACQUISITION ‘CORPQRATION, KEITH A. BROWN, TRUSTEE
U/D/T (KEITH A. BROWN REVOCABLE LIVING TRUST) DATED MAY 29,
1986, AND DALE A. KUCAYJ, TRUSTEE UAS/T (DALE A. KUCAT ELECTING
SMALL BUSINESS TRUST)}DATED APRIL 1, 1998, AND RESTRICTS THE
FREE TRANSFERABILITY OF SAID SHARES THE CORPORATION WILL
MAIL TO THE HOLDER, OF GERT[FICATE WITHOUT CHARGE, A

COPY OF SUCH AGREEMENT THIN FIVE (5) DAYS AFTER RECEIVING
A WRITTEN REOTIFEST THER

HEREBY SELL, ASSIGN AND TRANSFER UNTO

Y ANYN

Jeffery L. Petras, Trustee U/D/T (Jeffery L. Petras Electing Small

Business Trust) dated Juhe 1, 1999

five (5} OF THE SHARES

REFRESENTED BY THE ATTACHED CERTIFICATE {No.....__._:.s..__._) AND DO HERERY |IRREVO.

CABLY CONSTITUTE AND APPOINT . _LThomas M. Cawley ATTORNEY

TO TRANSFER THE SAID SHARES ON THE BOOKS OF THE WITHIN NAMED CORPORATION
WITH FULL POWER OF SUBSTITUTION IN THE PREMI

DATED

October 1

1999

‘NAAALYHM TONYHD LNV 3G INIWIONYIND HO NOLYNILTY LNOHLIM

4

;
]
F
32
22
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3
£

L Y o
Eeith A, Brown, Trustee

Appendix Page No. 191

THE OHIO LEGAL BLANK CO.. CLEVELAKD



"

Appendix Page No. 192



P———

N,

0]

CHIMERA CORPORATION

Form 81.5 Stock Certificate Assignment
St At Ly e ———

-~ . . : o
é![m: Walue gg.mmeh,____]:___ﬂznsav SELL. ASSIGN AND TRANSFER UNTO

PLEASE INSERT AOCIAL BECURITY OR OTHER
-~ JDENTIFYING nUMBER OF ASSIGNEE

Keith A. Brown, Trustee U/DJT (Keith A. Brown Revocable Trust) dated

December I_’,_SJ 20060

all OF THE SHARES
REPRESENTED BY THE ATTACHED CERTIFICATE (No._ 002, AND DO HEREBY IRREVO.

CABLY CONSTITUTE AND APPOINT Thomas M. Cawley ATTORNEY

"TO TRANSFER THE SAID SHARES ON THE BOOKS OF THE WITHIN NAMED CORPORATION
WITH FULL POWER OF SUBSTITUTION IN THE PREMI

pATep__ December 28, 2000 'ﬂ '

ith A, B
%f’:own Revogg H mgng Trus
May 29, 1986

“MAAILYHM ZONYHD ANY HO "ANAFIOYYINI HG NOLYEALTY ANOHLUMA

"NYINSIASYe ANTAL NI ALVIL21LNID THL 40 DY THY, NN NILLIWM I INYN
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THL HLIM GHOISINLAD LSO INEMNDISEY SIHL 0L JUNIYNDIS IHL  TOON
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1SSUED 10 Keith A. Brown ' NUMBER ORIGINAL CERTIHCATE__ 1 | RECEIVED CERTIEICATE NO.
Trustee under that c¢ertain Revocabl

dated May 29, 1986

POLY SHAPES CORPORATION

bantforalloontsy o books of W Brphoradion by e fioldon foveaf i frarsonyorstby by sruloriged
Bhhernayafioniurrendorsif s Gordifloats froprordiyponclorsed

Witress %ﬁa//,/r; WM%WwW/ aéﬂ«/énﬁwdqﬂmf
@:W January 1, 1996

SNOILINGIA MIVIND 304 ISHIATY 33S

CHITIFICATE NUMBR— 2 ____ n 2 rust nt dated NUMBER ORIGINAL SHARES 500 FOR SHARES
ay ’ .

foR 450 SHARES l| FROM WHOM TRANSHERRED. Keith A. Brown sumeer oF siares Transrereen 220 || pare

DATED 1/1/96 oaren—2/15/94 RE-SSUED 1N CERTIFICATE NO. 2 & 3




Hlowing abbreviations, when used in the inscription on the face of this certificate, shall be construed as though
theyT#:rzow:iwmg :ut :u full né'éordh:g to applicable laws or regulations:

’ —_ o )
TEN COM: —as tenants in commen UNIF GIFT MIN ACT- Gy ustodian. s
TEN ENT .  —as tenants by the entireties under Uniform Gifts to Minors
: — As joint tenants with right of
JT TEN. - v:r-;ivorship and ot 85 tenants - - Act_...._i.s..ﬁ..-.........
in comamon te)

Additional abbreviations may also be used though not in the above list.

The shares represented by this certificate were issued by a corporation
‘subject to a statutory close corporation agreement under Ohio Revised
Code: Section 1701.591. Any purchager or transferee of these shares is
bound:by the agreement and shall be considered a party to the agreement.
Said ¢lose corporation agreement was-entered into as of the 1st day of
January 1996, by and among Poly Shapes Corporation, Keith A, Brown
and Dﬂle A. Kucaj, and regtricts the free transferability of said shares.
The corporatmn will miail to“’*the holder of this certificate, without charge, .
a copy of such agreement withm five (5) days after receiving a written

requegt 1 thcrefor ;.
& « o
g - R ”
" -

THE GHIO LEGAL BLANK €O, - CLEVELAND

ginx ya[ug aﬂumhgh i HEREBY SELL, ASSIGN AND TRANSFER UNTO

PLEASE INSERT MGlAI. SECURITY OR OTHER
TRENTY F ABSIGNER

O NOTLVNELTY LOGHLLA

AN N1 XAVILILLEED FHL 40 FOVA JHL NOET NILLINM BY INVN

IHL HLIM ONQIFINEOD ASON INZNNEIZEY BIHL OL JUALYNDIS RHL  1ASLE0N

Donald R. Harreld

—Lifey £30).

REPRESENTED BY THE ATTACHED CERTIFICATE (ND-__‘.?"......____,) AND DD HEREBY IRREVO.

CABLY CONSTITUTE AND APpOINT._ Thomas M. CawleY ATTORNEY

TO TRANSFER THE SAID SHARES ON THE BOOKS OF THE WITHIN NAMED. CORPORATION
WITH FULL POWER OF BUBSTITUTION IN THE PREMISE-

OF THE SHARES

AND

UIARLYHM FONYHD ANY U0 LNENZOUYING ¥

UYLy Y

Keith A. Brown, Trustee U/D/T .
(Keith A. Brown Revocable Living Trust)

dated May 29, 1986
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THE CORPORATION WILL MAIL TO THE HOLDER OF THE SHARES REPRESENTED BY THIS
CERTIFICATE A COPY OF THE EXPRESS TERMS OF SUCH SHARES, WITHOUT CHARGE,
WITHIN FIVE (5) DAYS AFTER RECEIPT OF WRITTEN REQUEST THEREFOR.

THESE SECURITIES HAVE NOT BEEN REGISTERED UNDER THE SECURITIES ACT OF 1933, AS
AMENDED, AND, FOR A PERIOD OF AT LEAST NINE (9) MONTHS FROM THE DATE OF THE

LAST SALE BY THE CORPORATION OF THE SECURI IN THE OFFERING OF WHICH THESE
SECURITIES ARE A PART, ATT. RERATFS PIRTWIRR WVPNTHRCATINNG NP ATORD

TRANSFERS OF THESE SECURY
BE MADE ONLY TO PERSONS G
THE STATE OF OHIO.

THE SHARES REPRESENTED ¥
SUBJECTTOA STATUTORY CLC

SECTION 1701.591. ANY PURCHE .

AGREEMENT AND SHALL BE
CORPORATION AGREEMENT
AMONG GLOBAL FILM & PAC
(KEiTH A.BROWN REVOCABLE
AND DALE A. KUCAJ, TRUSTE
DATED APRIL 1, 1998 AND RES
CORPORATION WILL MAIL TO
COPY OF SUCH AGREEMENT W}
THEREFOR.

The following abbreviations, when us
out in full according to applicable laws or #

TEN COM  —na tenants in comm,
TEN ENT  — as tenapis by the e
JT TEN —as joint tenants wit

and not as tenants 3

For value received, the undersign

PLEASE ERINT OR TYPEWRI

- represented by the within Certiﬁc;

shares on the books of the wu:hmi
Dated, ]

In presence of

GLOBAL FILM & PACKAGING CORPORATION

CLEVELAND

THE OHIO LEGAL BLANK COw

ROTICE: THE BIGNATURE YO THIS ASSIGNMENT NUST CORREBPOND WITH THE
NAMEAS WRITTEN URGN THE FACE OF THE CERTIFICATE IN EVERY PARTICULAR,

WITHOUT ALTERATION OR ERLARSEMENT, OR ANY CHANGE WHATEVER,

2
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51}
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0
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Keith A, Brown Revocable Trust) dated

INENTIFYING HUMBER OF ASSIGNEE

PLEASE INSERT KOGUAL SECURITY GR OTHER

Keith A. Brown, Trustee U/D/T (

December 28, 2000

_all _OF THE SHARES

} AND DO HEREBY [IRREVQ.

8

REPRESENTED BY THE ATTACHED CERTIFICATE (No

+

-

Reith
£d

gei‘rua }‘

Trustee U

r T

vocable Livin

b e

T
3

Browi,

Thomas M. Cawley

TO TRANSFER THE SAID SHARES ON THE BOOKS OF THE WITHIN NAMED CORPORATION

WITH FULL POWER OF SUBSTITUTION IN THE PREMIS
8.,

CABLY CONSTITUTE AND APFOINT,
December

DATED
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TRILOGY INVESTMENTS, INC.

Original Issue

G\ Hores ?%WWM W{W%_

nevens &0 % ___ Reith A, Brown, Trustee U/D/T Gotid Vi o p
STAMPS No.ORiGINAL f| NO.OF ORIGINAL || NO, OF SHARES :
oN (Keith A. Brown Revocable Living Trust) dtd 05/29/86 Ceamricate SHARES TRANSFERRER
REVERSE

sot ' Do November 16, 79 _98

" (Keith A. Brown

Wated 05/29¢86

i e e 8 4o e e

261 oN obed xipuaddy

PRESIDENT




THE CORPORATION WILL MAIL TO THE HOLDER OF THE SHARES
REPRESENTED BY THIS CERTIFICATE A COPY OF THE EXPRESS TERMS
OF SUCH SHARES, WITHOUT CHARGE, WITHIN FIVE (5) DAYS AFTER
RECEIPT OF WRITTEN REQUEST THEREFOR.

THESE SECURITIES HAVE NOT BEEN REGISTERED UNDER THE
SECURITIES ACT OF 1933, AS AMENDED, AND, FOR A PERIOD OF AT
LEAST NINE (9) MONTHS FROM THE DATE OF THE LAST SALE BY THE
CORPORATION OF THE SECURITIES IN THE OFFERING OF WHICH THESE
SECURITIES ARE A PART, ALL RESALES, PLEDGES, HYPOTHECATIONS,
OR OTHER TRANSFERS OF THESE SECURITIES BY ANY PERSON OR

BUSINESS ORGANIZATION SHALIL BE MADE ONLY TO PERSONS OR
BUSINESS NROGANTZATIONS WHN ARE RPRAUNEAT SWITLIAI T 0T AT AT

OHIO.
a
3 imtimrreeete
E NOTICE: THE SIGNATURE TO THIS ASSIGNHENT MUAT CORRESPOND WITH THE
MNAMEAS WRITTEN UPDN THE FACE OF THRE CERTIFICATE IN EVERY PARTICLILAR,
u WITHOUT ALTERATION OR ENLARSEMENT, OR ANY CHANGE WHATEVER.
i .
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The followin w .
shall be construed a > =
tions, in addition fo. E o
JT TEN A ® g
Al a N
' te T EE

TEN COM A

For Ute

PLEASE INEERT BOCIAL S\
SORNTIFYING NUMBER

December 28,

’
.Imﬂt INSERT ROCIAL SECURITY OR OTHER
FYING WUMBER OF ASSIGNEE

December 28, .2000

IDE!

TO TRANSFER THE SAID SHARES ON THE BOOKS OF T
WITH FULL POWER OF SUBSTITUTION IN THE PREMIS

CABLY CONSTITUTE AND AFPPOINT.

REPRESENTED BY THE ATTACHED CERTIFICATE (NG Led AND RO HERESY IRREVO.

o L BN
TRILOGY INVESTMENTS, INC,
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REQLNAED

PASTE
REVENUE
STAMPS
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REVERSE

SIDE

T
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Mé. Keith A. Brown, Trustee U/D/T (Reith A.
Brown Revocable Trust) dated December 28, 2000

Dotsd

December 28,

¥& _2000

P Decemher 28, 2G0#

.
-

7z

aume-ayéanséhzﬁgégwwuf
Keith A. Brown, Trustee U/DJT (Keith &,

Brown Revocable Livi

ng Trust) ded 05/29/86

Doto/ ___Fsbruary 26, A7 98 o Ve
No. OmiGINAL No. oF CriGINAL || No. OF SHARES
CERTIFICATE SHARES TRANSFERRED
=]1= =500= =500—

lrustee U/D/T {Beith A, Brown Revocable

AT

A

Keith A,

AT,

Brown,
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DATE: DOCUMENT ID DESCRIPTION FILING EXPED PENALTY

* CERT COPY
10/24/2000 200020702248  DOMESTIC/DISSOLUTION (DIS) 35.00 10.00 00

L0 00

} ' Receipt
This is not a bili, Please do not remit payment.

CAVITCH FAMILO DURKIN & FRUTKIN

| ATTN SUZANNE M FULLERTON
E OHIO BLDG 14TH FL

CLEVELAND, OH 44114-2876

, ~ STATE OF OHIO

Ohio Secretary of State, J. Kenneth Blackwell

971701

It is hereby certified that the Secretary of State of Ohio has custody of the business records for
DELPHI REALTY CORPORATION

and, that said business records show the filing and recording of:

Document(s) ' - Document No(s): |
DOMESTIC/DISSOLUTION 200029702218

Witness my hand and the seal of
the Secretary of State at Columbus,
Ohio this 20th day of September,
A.D. 2000,

United States of America

State of Ohio Ohio Secretary of State
Office of the Secretary of State :
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Prescrihee.i by J.’Kenlleﬂl BlaCkwe(ll

Please obtain fee amount and mailing instructions from the Forms Expedite this form
Inventory List (using the 3 digit form # Iocated at the bottom of this 7] ves

)| form). To obtain the Forms Inventory List or for assistance, please
call Customer Service:
Central Ohio: (614)-466-1015 Toll Free: 1-877-S0S-FILE (1-877-767-3453)

CERTIFICATE OF DISSOLUTION
BY SHAREHOLDERS OF

FIRST: ) Delphi Realty Corporation

{Exact Name of Corporation)
971701

(Charter Nunber)

Keith A, Brown . whois President
(name) : - (title)

of the above named Ohio corporation, articles of incorporation of which were filed in the office of the Secretary of State on
March 19, 1997  do hereby certify that:

: (date)
SECOND: The place where iis principal office in Ohio is or is to be Jocated is -
Westlake . , Ohio CUYAHOGA

* {eity, township, or village) (cousty)

THIRD: The names and complete street addresses of the DIRECTORS are:
{AP.O. Box address cannot be acoepted.) )

NAME STREET . CITY & STATE ZiP CODE
Keith A. Brown 29287 Grand Conrt Westlake, Ohio 44145

Dals Kncaj 3125 Clark Parkway Westlake, Ohio 44145

Jeffery L. Pstras 2617 Bartmoor Road Cleveland ‘Heights OH 44118

FOURTH: The names and complete street addresses of the OFFICERS are:
(A P.O. Box address cannot be accepted.)

NAME STREET CITY & STATE " ZIP CODE
Keith A. Brown 29287 Grand Court Westlake, Ohio 44145
Date Kucaj 3125 Clark Parkway Westlake, Ohio 44145
Jeffery L. Petras 2617 Dartmcor Road Cleveland Heights OH 44118
150-DISS Page 1 of 6 Version: 7/15/99
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.DATE - DOCUMENTNO DESCRIPT] . { " FILNG  EXPED PENALTY CERT COF

, L 7/ 8/1998 - 199817001164 DIS DO TICIDISSOLUTION .4, 35.00 - Q.00 0.00 000 ol
J TOTAL 35.00 0.00 0.00 000 gl
|
l
| Return To:
CAVITCHFAMILO DURKIN & FRUTKIN
¢ THE E OHIO BLDG 14TH FL

| CLEVELAND, OH 44114-2876

! cut along the doned Ih:u

The State of Ohio
| | D Certificate &
| Secretary of State - Bob Taft

727175 |

It is hereby certified that the Secretary of State of Ohio has custody of the business records for MANSFIELD C’APITAL
CORPORATION and that said business records show the filing and recording of

DOMESTIC/DISSOLUTION 199817001164
!
!
l - United States of America Witness my hand and the seal of the Secretary
' _ State of Ohio of State at Columbus, Ohio, This 1st day of
i Office of the Secretary of State June, A.D, 1998
J. Bob Taft
Secretary of State

1 Appendix Page No. 203
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MANSFIELD CAPITAL CORPORATION
CERTIFICATE OF DISSOLUTION
CHARTER NO. 727175
KEITH A. BROWN, President, and DALE A. KUCAJ, Secretary, of MANSFIELD
CAPITAL CORPORATION fk.a. MANSFIELD FOUNDRY CORPORATION fk.a
MANSFIELD ACQUI:'E&TION CORPORATION, an Ohio corporation, do hereby certify as

follows:

1. The name of the relevant corporation is MANSFIELD CAPITAL

CORPORATION.

2. A resolution of dissolution of said corporation has been adopted and is presently
in full force and effect.

3. On_ May 13 , 1998, by a writing pursuant to Section 1701.54 of the

Ohio Revised Code, signed by all of the shareholders and directors of said Corporation, the

shareholders and directors adopted the aforesaid resolution of dissolution of said corporation.

4. The place where said corporation's principal office is located is Westlake,
Cuyahoga County, Ohio.
5. The names and addresses of the Directors, officers, and Statutory Agent of

MANSFIELD CAPITAL CORPORATION are as follows:

Keith A. Brown, Director, President
30400 Detroit Road, Suite 203
Westlake, Ohio 44145-1855

Dale A. Kucaj, Director, Secretary and Treasurer
30400 Detroit Road, Suite 203
Westlake, Ohio 44145-1855

Dale A. Kucaj, Statutory Agent

30400 Detroit Road, Suite 203
Westlake, Ohio 44145-1855

Apnendix Page No. 204




Frank Calandra, Jr., Director
30400 Detroit Road, Suite 203
Westlake, Ohio 44145-1855

Jack Calandra, Director
30400 Detroit Road, Suite 203
Westlake, Ohio 44145-1855
Noel Brown, ]}fi‘ector

30400 Detroit Road, Suite 203
Westlake, Ohio 44145-1855

M

IN WITNESS WHEREOF, said KEITH A. BROWN, President, and DALE A. KUCAJ,

Secretary, of MANSFIELD CAPITAL CORPORATION, acting for and on behalf of said

corporation, have hereunto subscribed their names on this 13 day of

FADEPNCORMCHIMERANWANSFIEL.DIS

May , 1998,

-

g2y

Keith A. Brown, President '

{J

Dale A. Kucaj, Secretary

Appendix Page No. 205
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. . | C “J. Kenneth Blackwell

Secretary of State

FIFTH: The name and Ohio address of the statutory agent is:

Dale A. Kucaj - 30400 Detroit Avenne, Suite 203
(name) , {street and number)
‘Westlake , Chio . 44145
(city, village or township) (zip code)

{A P.O. Box address cannat be accepted,)
NOTE: IF the statutory agent listed in item “FIFTH” hag changed or differs from the agent currently appearing on the

corporats records in the Secretary of State’s office, the named agent must acknowledge and accept the appointment as
Statutory apgent.

ACCEPTANCE OF APPOINTMENT

The undersigned, , named herein as the statutory agent for the corporation named hexein,
hereby acknowledges and accepts the appointment as statutory agent for said corporation.

{Signature of Statutory Agent)

SIXTH: The undersigned have been axthorized to execute and file this certificate by a resolution adopted
{Check one of the following)
[0 at aspecial meeting of the sharcholders of said corporation, notice of which was given to all shareholders of
every class, whether entitled fo vote or not, by the votes cast in person or by proxy by the holders of record
of shares entitling them to exercise % of the voting power

in a writing signed under provisions of Section 1701.54 of the Revised Code by all of the shareholders who would
be entitled to a notice of a meeting held for such purpose) declaring that the corporation elects to wind up its
affairs and dissclve

IN WITNESS WHEREOF, the above signed officer acting for and on behalf of the corporat:on bave hereunfo subscribed his/her

names on October 6, 2000
(dats) / é
. Signature: ’/i

(Authorized Officer)

Name: Keith A. Brown, President

150-DISS Page 2 08 Appendix PAaS R, 948/%°
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Keith fz;rown, Iﬁstm A, %W—g”w M )

po TETmT——— Brown Revocablé Living Trust} dtd 05/20/86 g . 7@43
weviwe e % Keith A. Brown, Trustee U/D/T (Reith A.  Dtee  October L, 72 99 o 79
STAMPS No. ORIGINAL No. oF OriGiNAL || NO. OF SHARES .
oM Brown Revocable Trust) dated Degemher 28. 2000 CERTIFICATE SHARES TRANSFERRED
REVERSE
st Dotded ___ December 28, X¥ 2000 =9~ -75- =75~

Trwtee U/DYVE (Reith A. Brown Revocable

e 284" 2000

Seventy——f ive (?5)

WMM&%@@

%TEMEEMF%’JWWMW@ : - ,_

Dale A, Kucaj, . SECRETARY- ma@m:n keith A. Brown, [ PRESIDENT

/0Z "ON abed xipuaddy
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Form 81-E Stock Ceriiticate Ansignment

PLEASE IHOERY AOCIAL SRECURITY OR OTHER

IDIEII:EING HUMPER OF ASSIONEE

I

CHIMERA CORPORATION

IS,

RS RSN
N

S

“ 11
SIS
S PR

Sy ’ H
T

SO

IR s
3 RS i
= L
RS

RRSSR T

BT )
o,

HEREBY SELL. ASSIGN AND TRANSFER UNTO

—Hoel Rrawm, Trustee of the Keith A, Brown Flit:e Trust dated

December 14, 2001

211

" REPRESENTED "BY THE ATTACHED CERTIFICATE (N

CABLY CONSTITUTE AND APPOINT-__Thomad.M. Cawley .
TO TRANSFER THE SAID SHARES ON THE BOOKS OF T
WITH FULL POWER OF SUBSTITUTION IN THE PREMIS

pATED December 15,

oz3

OF THE SHARES

)} AND DO HEREBY IRREVO.

ATTORNEY -

WITHIN NAMED CORPORATION
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0LZ "ON 9bed xipuaddy

._Mé. Reith A. >Brown, Trustee U/D/T (Keith A.

Brown Revocable Trust

g@M December 28,

date

December 28, 2000
X¥ 2000

Eeith A, Brown, Trustee U/D/T (Keith A.

Brown Revocable Living Trust) dtd 05/29/86 ﬁ,

Dt

March 1, X£ 2000 o b4
No. OmiGiHAL || No,oF OmigiNaL [} No. oF SHARES -
_ CERTIFICATE SHARES TRANSFERRED
=hH= ~400= =400~

RN
AL

OALLSTATE LEGAL SUPRLY £0,
#0650 Weat 160th Strest, Clevaiand Ohlo 44135 S0C11-07




THECORPURNHONVWLLhﬂﬂLTOTHEHOLDEROFTHESHARBS
REPRESENTED BY THIS CERTIFICATE A COPY OF THE EXPRESS
TERMS OF SUCH SHARES, WITHOUT CHARGE, WITHIN FIVE (5)
DAYS AFTER RECEIPT OF WRITTEN REQUEST THEREFOR.

* THESHARES REPRESENTED BY THIS CERTIFICATE WERE ISSUED
g BY A CORPORATION SUBJECT TO A STATUTORY CLOSE
. CORPORATION AGREEMENT UNDER OHIO REVISED CODE
SECTION 1701.591. ANY PURCHASER OR TRANSFEREE OF THESE
A SHARES IS BOUND BY THE AGREEMENT AND SHALL BE
| _ CONSIDERED A PARTY TO THE AGREEMENT. SAID' CLOSE
CORPORATION AGREEMENT WAS ENTERED INTO AS OF THE 1ST
|- DAY OF JANUARY, 1996 AND AMENDED ON MARCH 1, 2000, BY
: . AND BETWEEN POLY SHAPES CORPORATION, AND ITS
’ .- SHAREHOLDERS, AND RESTRICTS THE FREE TRANSFERABILITY
| OF SAID SHARES. THE CORPORATION WILL MAIL TO THE
x . HOLDER OF THIS CERTIFICATE, WITHOUT CHARGE, A COPY OF
SUCH AGREEMENT WITHIN FIVE (5) DAYS AFTER RECEIVING A
| WRITTEN REQUEST THEREFOR. ‘

POLY SHAPES CORPORATION
Form 81.¥ Stock Certificate Asslgnment __ THE OHIZ LEGAL BLANK £O., CLEVELAND

HEREBY SELL, ASSIGN AND TRANSFER UNTO

PLEASE INSEHT £0CIAL SECURITY OR OFHER

s JDENTIFYING (HUMBER OF ASSIGNEE

Noel Brown, Trustee of Ithe Keith A, Brown Flite Trust dated December

ﬂ 14, 2001

| all . OF THE SHARES

! REPRESENTED BY THE ATTACHED CERTIFICATE {NO....-.:.Z:___.) AND DO HEREBY IRREVO.

CABLY CONSTITUTE AND APPOINT._Thomas M. Cawley ATTORNEY
{ TO TRANSFER THE SAID SHARES ON THE BOOKS OF TH ITHIN NAMED CORPORATION
WITH FULL POWER OF SUBSTITUTION IN THE PREMISES/

“HIAALYHM BONYHS ANY UO ANIWIDUYTIND O NOLLYHILTY JOOHLIM

"HYINILUYYd AUIAT NI FLVOLELLNID RHY. 4O EDVE FHL NOEN NILLRIM S¥Y INYN

I patep_ December 15,

Ke:f.th A. Browm, Truatee U/D/T\ (Keith A
] Browm Revocable Trual:) dated 12[2/00

IHL HLIM ONOJEIUNOD LEr M LNTNNDISSY BIHL OL JHNLYNDIS ZHL  “BOLLON
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REQUIRED on 400 %W Reith 4. Broyn, Trustee U/B/T (Keith A,

PASTE Brown Revocable Living Trust) dtd 05/29/86 ﬁﬂ. " 7&4@
nevence % .o % _Keith A. Brown, Trustee U/D/T (Reith 8. Tt  July L. 77 99 . £
STAMPS No.OmcivaL §| No, oF ORIGINAL || No.OF SHARES .

N Brown Revocable Trust) dated December 28. 2000 CERTIFICATE SHARES TRANSFERRED
REVERSE

soe st/  December 28, KK_2000 -8~ -400- <400

rown, Trustee UMNT (Keith A. Brown Revocable
pd De cBver 28¢ 2000

o
four hundred (400)

ilapd Lok f M above NP MWMMWW/@MM%

Dale A, Kucaj, sscnemnv-mns@aaﬂ S o . PRESIDENT

Z1Z opN abed xipuaddy
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THE CORPORATION WILL MAIL TO THE HOLDER OF THE SHARES
REPRESENTED BY THIS CERTIFICATE A COPY OF THE EXPRESS TERMS
OF SUCH SHARES, WITHOUT CHARGE, WITHIN FIVE (5) DAYS AFTER
RECEIPT OF WRITTEN REQUEST THEREFOR.

THESE SECURITIES HAVE NOT BEEN REGISTERED UNDER THE
.SECURITIES ACT OF 1933, AS AMENDED, AND, FOR A PERIOD OF AT

LEAST NINE (9) MONTHS FROM THE DATE OF THE LAST SALE BY THE

CORPORATION OF THE SECURITIES IN THE OFFERING OF WHICH THESE
SECURITIES ARE A PART, ALLRESALES, PLEDGES, HYPOTHECATIONS,

OR OTHER TRANSFERS OF THESE SECURITIES BY ANY PERSON OR
BUSINESS ORGANIZATION SHALL BE MADE ONLY TO PERSONS OR

BUSINESS ORGANIZATIONS WHO ARE RESIDENT WITHIN THE STATE
OF OHIO.

THE SHARES REPRESENTED BY THIS CERTIFICATE WEREISSUEDBY A
CORPORATION SUBJECT TO A STATUTORY CLOSE CORPORATION
AGREEMENT UNDER OHIO REVISED CODE SECTION 1701.591. ANY
PURCHASER OR TRANSFEREE OF THESE SHARES IS BOUND BY THE
AGREEMENT AND SHALIL BE CONSIDERED A PARTY TO THE
AGREEMENT. SAIDCLOSE CORPORATION AGREEMENT WA S ENTERED
INTOAS OF THE 1STDAY OF JULY, 1999, BY AND AMONG GLOBAL FILM
& PACKAGING CORPORATION, KEITH A. BROWN, TRUSTEE U/D/T
(KEITH A. BROWN REVOCABLE LIVING TRUST) DATED MAY 29, 1986,
JAMES R. HENDERSHOT ANDDALE A.KUCAJ, TRUSTEEU/IV/T (DALEA.
KUCAJELECTING SMALL BUSINESS TRUST) DATED APRIL 1, 1998 AND
RESTRICTS THE FREE TRANSFERABILITY OF SAID SHARES. THE.
CORPORATION WILL MAIL -“‘{HE HOLDER OF THIS CERTIFICATE,
GLOBAL FILM & PACKAGING CORPORATION S
Form 81-13 thck cﬂ-ﬁﬂute Au THE OHID LEGAL BLANK CO.. c:.w_n..uw

X _HEREBY SELL. ASSIGN AND TRANSFER UNTO
FLEABE INGERT AOCIAL SKGUR!TY OR OTHER N N

IDIﬁIIF‘I’INb HUMBER or MSIBNEI

Noel Brown', Trustee of the Keith A. Bfown Flite Trust, dated December
14, 2001 o '

all

OF THE SHARES

. ' -9- ' - ‘
REPRESENTED BY THE ATTACHED CERTIFICATE (No...._.._...f.....)'AND DO HEREBY. mmzvo.
CABLY CONSTITUTE AND AFPOINTThomaB M. Cawley ATTORNEY

TO TRANSFER THE SAID SHARES ON THE BOOKS OF WITHIN NAMED CORPORATION
WITH FULL POWER OF SUBSTITUTION IN THE PREMI

DATED Docemboar 15

NIALLYHAM IHNVYHD ANY YO LNFRIONYING ¥O NOLLYAR LTV ANOMLM -

VINDLLN YA ANIAT NI ZLYDLMINTD THA 20 2DV AHL NCA NALLIMM SYINYN
FHL HLLA ANOLSINHOD LENM LKIMNDISEY SIHL, O JISNALIVNDIE ZHL. SEDILO0N

ith A.
A. Brown Revocable Trust) dated 12/28/06
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wevensie & .o & Reith A. Brown, Trustee U/D/T (Keith A.

STAMPS
ON
REVERSE

SIDE _@géa,/ December 28,

Brown Revocable st at December

AR 2000

%
%

Frent,

I b

V% o i prrgpontiyendiuiod .‘

s “Trustee U/D/Z"(Keith A. Brown Revocable

Brown Revocable Living Trust) dtd 05/29/86

Keith%wn, "_l‘r.ustee U/gfl‘ (Keith A, /;ﬂ . ? - '/'V#" "

,@W November 798 o

Aares

No. ORIGINAL 1| NG, OF ORIGINAL {f NO. oF SHARES
CERTIFICATE - 'SHARES TRANSFERRED
1 1 1

Y

Msiait Gassornbion _&WWZ Wh" Yralordo

8

et

Noel P. Brown,

SECRETARY-TREASURER
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THE CORPORATION ‘WILL MAIL TO THE HOLDER -
OF THE SHARES
REPRESENTED BY THIS CERTIFICATE A COPY OF THE mﬁwmmmmgg

OF SUCH SHARES, WITHOUT CHARGE, WITHIN AFTER
] 'y m
RECFIPT OF WRITTEN REQUEST THEREFOR. B DAYS

OR OTHER TRANSFERS OF THESE
BUSITNESS NRGANT7Z ATION OETA Y 744 mhm.,mm Mamﬁ-%iwm.ﬁﬁmoz WW

i
HOTICE: THE SIGNATURE TO THIS ASSIGNMENT MUST CORREAPOND WITH THE _

NAMEAS WRITTEN UPDON THE FACE OF THE CERTIFICATE LK EVERY PARTICULAR
WITHOUT ALTERATION Oft ENLARGEMENT, OR ANY CHANGE WHATEVER. .

/T (Kelth A.

THE OHIQ LEGAL BLANK €., CLEVELAND
OF THE SHARES
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WITHIN NAMED CORFORATION

HEREBY SELL, ASSIGN AND TRANSFER UNTO
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IDENTIPYING UMEBER OF ASSISNEE

Noel Brown, Trustee of the Keith A. Brown Flite Trust dated De_cember
CABLY CONSTITUTE AND APPOINT... . Thomas M. Cawle

TO TRANSFER THE SAID SHARES ON THE BOOKS OF T
WITH FULL POWER OF SUBSTITUTION IN THE PREMI

PFLEASE INSERT S0CJAL SECURITY OR OTHER
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' REPRESENTED BY THE ATTACHED CERTIFICATE (No

Form 81.E Stock Certificaie Assignment
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Fen 500 Aoras Fhom whom Irapsllnned Srcecved Gondifesats N __
AEOUWED o Kelth 4. Brown, Trustee U/ § (Reith A,
cou : Brown Revocable Living Trust) dtd 05/29/86 é;, ¢ %ﬂa
REVEMUE ._Méx Keith A. Brown. Trustee U/D/T (Keith A, _@W Fébruary 26, #7938 . A
STAMPS . . NO.ORIGINAL || No.or QRiGINAL || No. OF SHARES .
ON  Brown Revocable Trust) dated December 28. 2000 CermrIcaTE SHARES TRANSFERRED
SIDE _@W December 28, %7 _2000 =1~ =500~ =500-
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DATE: DQCUMENT ID DESCRIPTION FILING EXPED PENALTY - CERT COPY
10/24/2000 200020702218 DOMESTIC/DISSOLUTION (DIS) 35,00 10.00 £0 .00 .00

Receipt .
This is not a bill. Please do not rémit payment.

CAVITCH FAMILO DURKIN & FRUTKIN

ATTN SUZANNE M FULLERTON
E OHIO BLDG 14TH FL

CLEVELAND, OH 44114-2876

STATE OF OHIO

Ohio Secretary of State, J. Kenneth Blackwell

971701

It is hereby certified that the Secretary of State of Ohio has custody of the business records for
DELPHI REALTY CORPORATION
and, that said business records show the filing and recording of:

Document(s) - Document No(s): |
DOMESTIC/DISSOLUTION 200029702218

Witness my hand and the seal of
the Secretary of State at Columbus,
Ohio this 20th day of September,
AD. 2000.

United States of America
State of Ohio
Office of the Secretary of State

- Ohio Secretary of State

Appendix Page No. 217



Prescribe(i by 11'-', Kenneth BlaCkW éll

Please obtain fee amount and mailing instructions from the Forms l— Expedite this form —l

Taventory List (using the 3 digit form # located at the bottom of this ] Yes
form). To gbtain the Forms nventory List or for assistance, please

call Customer Service:
Central Ohio: (614)-466-1015 Toll Free: 1-877-SOS-FILE (1-877-767-3453)

CERTIFICATE OF DISSOLUTION
BY SHAREHOLDERS OF

Delphi Reslty Corporation

FIRST:

{Exact Name of Corporation)
971701
(Charter Namber)

Keith A. Brown , whois President
(namc) . (title)

of the above named Ohio corporation, articles of incorporation of which were filed in the office of the Secretary of State on
March 19, 1997 do hercby certify that:

(date)
SECOND: The place where iis pringipal office in Ohdo is or is to be Jocated is

Westlake , Ohio  CUYAHOGA
© {eity, township, ot village)

(courty)

THIRD: The names and complete strect addresses of the DIRECTORS are:
{A P.O. Box address cannot be acoepted.) '

NAME STREET . CITY & STATE ZIP CODE
Keith A. Brown 29287 Grand Court ‘Westlake, Ghio 44145
Dale Kucaj 3125 Clark Parkway Westlake, Ohio 44145
Jeffery L. Petras 2617 Dartmoor Rcad Cleveland Beights OH 44118
FOURTH: The names and complete street addresses of the OFFICERS are:
) (A P.O, Box address cannot be accepted ) . )
NAME STREET CITY & STATE ZIP CODE
Keith A. Brown 29287 Grand Court Westlake, Ohio 44145
Dale Kucaj © 3125 Clark Parkway Westlake, Qhio 44145
Jeffery L. Petras 2617 Dartmoor Road Cleveland Heights OH 44118
1-50- IS a1of6 Version: 7/15/99
DISs - Page1 0 Appendix Page No. 5?89
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-DATE - DOCUMENTNO DESCRI

7/6/1908 199817001164  DIS DOR. _TIC/DISSOLUTION

Return To:

GAVITCHFAMILO numgm & FRUTKIN
THE E OHIO BLDG 14TH F
CLEVELAND, OH 441 14-2876

{ .FLNG  EXPED PENALTY CERT COI
000 O
000  O.

..« 35.00 0.00 0.00
TOTAL  35.00 0.00 0.00

::ut along the doltad Ilns

The State of Ohio
@ Certificate &p

Secretary of State - Bob Taft

It is hereby certifled that the Secretary of State of Ohio has custody of the business records ﬁrMANSFIH.D CAPITAL

727175

CORPORATION and that said business records show the filing and recording of:

Bocymeni(s)
DOMESTIC/DISSOLUTION

Dogument Nofs)
189817001164

United States of America
State of Ohio
Office of the Secretary of State

Witness my hand and the seal of the Secretary
of State at Colnnbus, Ohio, This 15t day of
June, AD. 1998

Bl T

Bob Taft
Secretary of State

Appendix Page No. 219
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MANSFIELD CAPITAL CORPORATION
CERTIFICATE OF DISSOLUTION
CHARTER NO. 727175

KEITH A. BROWN, President, and DALE A. KUCAJ, Secretary, of MANSFIELD
CAPITAL CORPORATION fk.a. MANSFIELD FOUNDRY CORPORATION fk.a
MANSFIELD ACQU}.-S?TION CORPORATION, an Ohio corporation, do hereby certify as

follows: |

1. The name of the relevant corporation is MANSFIELD CAPITAL
CORPORATION.

2. A resolution of dissolution of said corporation has been adopted and is presently

in full force and effect.

3. On_May 13 ___, 1998, by a writing pursuant fo Section 1701.54 of the '
Ohio Revised Code, signed by all of the shareholders and directors of said Corporation, the

shareholders and directors adopted the aforesaid resolution of dissolution of said corporation.

4, The place where said corporation's principal office is located is Westlake,
Cuyahoga County, Ohio.
5. The names and addresses o_f the Directors, officers, and Statutory Agent of

MANSFIELD CAPITAL CORPORATION are as follows:

Keith A, Brown, Director, President
30400 Detroit Road, Suite 203
Westlake, Ohio 44145-1855

Dale A. Kucaj, Director, Secretary and Treasurer
30400 Detroit Road, Suite 203
Westlake, Ohio 44145-1855

Dale A, Kucaj, Statutory Agent

30400 Detroit Road, Suite 203
Westlake, Ohio 44145-1855

Appendix Page No. 220
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Frank Calandra, Jr., Director
30400 Detroit Road, Suite 203
Westlake, Ohio 44145-1855

Jack Calandra, Director
30400 Detroit Road, Suite 203
Westlake, Ohio 44145-1855

Noel Brown, Dﬁ;ector :

30400 Detroit Road, Suite 203
Westlake, Ohio 44145-1855

IN WITNESS WHEREOF, said KEITH A. BROWN, President, and DALE A, KUCAJ,

Secretary, of MANSFIELD CAPITAL CORPORATION, acting for and on behalf of said

corporation, have hereunto subscribed their names on this 13 day of May

Kelth A. Brown, President

, 1998.

Dale A. Kucaj, Secretary ;

FADEPTCORPWCHIMER A\MANSFIEL DIS
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- U § Kenneth Blackwell

. . : Secretary of State

FIFTH: The name and Ohio address of the staintory agent is:

Dale A, Kucaj : 30400 Detroit Avenue, Suite 203
{mame) (strest and nuwmber)
‘Westlake , Ohio . 44145

{city, village or township) (zip code)

(A P.O. Box address cannot be accepted.)

NOTE: IF the statutory agent listed in item “FIFTH” has changed or differs from the agent currently appearing on the

corporate records in the Secretary of State’s office, the named agent must acknowledge and accept the appointiuent as
statatory agent.

ACCEPTANCE OF APPOINTMENT

The undersigned, , named herein as the statutory agent for the corporation named herein,

(print name)
hereby acknowledges and accepts the appointment as statrtory agent for said corporation,

it i i

(Signature of Statutory Agent)

SIXTH: The undersigned have been anthorized to execute and file this cestificate by a resobution adopted
(Check one of the following)
] ata special meeting of the shareholders of saidt corporation, notice of which was given to all shareholders of

every class, whether entifled to vote or not, by the votes cast in person or by proxy by the holders of recozd
of shares enfitling them to exercise % of the voting power

in a writing signed under provisions of Section 1701.54 of the Revised Code by all of the sharcholders who would

be entitled to a motice of a meeting held for such purpose) declaring that the corporation elects to wind up its
affairs and dissolve

IN WITNESS WHEREOQF, the above signed officer acting for and on behalf of the corporatlon have hereunto subscribed his/her
ames on October 6, 2000

T AW e

{Aunthodized Gificer}
Name: Keith A. Brown, President

150-DISS Page 2 of 6 Appendix Bage Wb, 433/%°
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Jnemmg of the Keith A. Brown Flite Trust dated

Dacember 14, 2001

—Aall.

OF THE SHARES

" REPREGENTED BY THE ATTACHED CERTIFICATE (No. 3

CABLY CONSTITUTE ANP AFPOINT. Themas-M. .Cowley

) AND DO HEREBY IRREVO.

ATTORNEY

TO TRANSFER THE SAID SHARES ON THE BOCOKS OF
WITH FULL POWER OF SUBSTITUTION IN THE PREMIS

DATED _December 15,

MY AEAN M3 BAYDLANAED FHL 40 ZOVE THL NN KELLYRM BV XITVN

BURL N ONOLIERNE00 LSNM ANENNDISEY SIHL OL SUALYNDIE 2HL

8 ' M'um*mn ADNYHE ANV NO "LNIRNEOUVING ¥0 NOLLYUFLTY ANOHLIM
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WHERE
REQUIRED
PASTE
REVENUE
STAMPS

' T 490 Anes

Méu Keich A. .Brown, Trustee U/D/T (Reith A,

Brown Revoecable st) dated December 28, 20

.@M __ Detember 28.

X¥ 2000

Keith A. Brown, Trustee UM/T (Reith A.

Brown Revocable Living Trust) dtd 05/29/86 /5,

R niifouts N

Aares

Ghtedd _March_]. X2 2000 o ¥
HO,ORIGINAL || No,OF ORIGINAL || NO.OF SHARES
, CERTIFICATE SHARES TRANSFERRED

=6- =400~ =400-

OALL-STATE LEGAL SUPPLY €0,
4460 YWoat 160th Strost, Cleveisnd Ohlo 44135 98611-07
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THE CORPORATION WILL MAIL TO THE HOLDER OF THE SHARES
REPRESENTED BY THIS CERTIFICATE A COPY OF THE EXPRESS
TERMS OF SUCH SHARES, WITHOUT CHARGE, WITHIN FIVE (5)
DAYS AFTER RECEIPT OF WRITTEN REQUEST THEREFOR.

THE SHARES REPRESENTED BY THIS CERTIFICATE WEREISSUED
BY A CORPORATION SUBIECT TO A STATUTORY CLOSE

CORPORATION AGREEMENT UNDER OHIO REVISED CODE

SECTION 1701.591. ANY PURCHASER OR TRANSFEREE OF THESE
SHARES IS BOUND BY THE AGREEMENT AND SHALL BE
CONSIDERED A PARTY TO THE AGREEMENT. SAID CLOSE
CORPORATION AGREEMENT WAS ENTERED INTO AS OF THE 18T

DAY OF JANUARY, 1996 AND AMENDED ON MARCH 1, 2000, BY .

. AND BETWEEN POLY SHAPES CORPORATION, AND ITS
SHAREHOLDERS, AND RESTRICTS THE FREE TRANSFERABILITY
OF SAID SHARES. THE CORPORATION WILL MAH., TO THE

- HOLDER OF THIS CERTIFICATE, WITHOUT CHARGE, A COPY OF

SUCH AGREEMENT WITHIN FIVE (5) DAYS AFTER RECEIVING A
WRITTEN REQUEST THEREFOR. '

Form B1-E Stock Certificate Assignment THE OHIO LEGAL BLANK CO., CLEVELAND
e e e e e T T e i

gqm: aﬂa[uz MM,M_J.__HEREBY SELL, ASSIGN AND TRANSFER UNTO

PLEAYE INSEAT SOCIAL BECURITY OR OTHER

s JRENTIFYING HUHBEH OF ASsS{GNEEL

Noel Brown, Trustee of the Keith A. Brown Flite Trust dated December

14, 2001

all OF THE SHARES
REPRESENTED BY THE ATTACHED CERTIFICATE (No.__~7~ _ 3} AND DO HEREBY IRREVO.
CABLY CONSTITUTE AND APPOINT-Thomaz M. Cawley ATTORNEY

TO TRANSFER THE SAID SHARES ON THE BOOKS OF TH ITHIN NAMED CORPORATION
WITH FULL FPOWER OF SUBSTITUTION IN THE PREMISE

L AAE

Kelth A. Brown, Trustee U/D/T\ (Keith A.
Brown Revocable Trust) dated 12

patep_ December 15, 2001

THIATAVHMA JONYHD ANY ¥O 'LNIMIDWYINT MO NOIAVNELIY LACHLIM
MY INDLLU Ve AVEAR N1 ZLYDIALNID ZHL 4O EDVS THL KON NILLIUM SYANYN

IHL HIIM QNOJEENUOD LENMK ANZHNDIFSY BN OL JUNIVYNIE IHL EDLON
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For 400 Aores Reith A, Brown, Trustee U%/T (Keith A. >
oyl - Brown Revocable Living Trust) dtd 05/29/86 ,&. J&M

wvenss o/ % Keith A. Brown, Trustee U/D/T (Reith &. Thsd

STAMPS No.ORIGINAL §) NO.OF ORIGINAL || NO,OF SHARES .
ON  Brown Revocahl 1na e aj CERTIFIGATE SHARES TRANSFERRED

REVERSE

st Dpto/ __ December 28, FEK_2000 -8 ~400- ~400-

@g@m;@ ];is .‘ = :;e;U Ogo(Keith,A. Brown Revocahle ”WWW
four hundred (400j=—ox- A TN 27 oSl praiitiridrecre-atieid @bt et
@@ﬁﬁﬁﬁﬂ%ﬁﬂ.&WWm%WM %

wher

Dale A, Xucaj,  SECRETARY-TREASURER ... - Keith A. Browm,

127 ‘ON 8bed xjpusddy

e st e ron e T 18 e i b S et et



THE CORPORATION WILL MAIL, TO THE HOLDER QF THE SHARES
REPRESENTED BY THIS CERTIFICATE A COPY OF THE EXPRESS TERMS
OF SUCH SHARES, WITHOUT CHARGE, WITHIN FIVE (5) DAYS AFTER
RECEIPT OF WRITTEN REQUEST THEREFOR.

THESE SECURITIES HAVE NOT BEEN REGISTERED UNDER THE
SECURITIES ACT OF 1933, AS AMENDED, AND, FOR A PERIOD OF AT
LEAST NINE (9) MONTHS FROM THE DATE OF THE LAST SALE BY THE
CORPORATION OF THE SECURITIES IN THE OFFERING OF WHICH THESE
SECURITIES ARE A PART, ALL RESALES, PLEDGES, HYPOTHECATIONS,
OR OTHER TRANSFERS OF THESE SECURITIES BY ANY PERSON OR
BUSINESS ORGANIZATION SHALL BE MADE CNLY TO PERSONS OR

BUSINESS ORGANIZATIONS WHO ARE RESIDENT WITHIN THE STATE
OF OHIO.

THE SHARES REPRESENTED BY THIS CERTIFICATE WERE ISSUEDBY A
CORPORATION SUBJECT TO A STATUTORY CLOSE CORPORATION
AGREEMENT UNDER OHIQ REVISED CODE SECTION 1701.591. ANY
PURCHASIER OR TRANSFEREE OF THESE SHARES IS BOUND BY THE
AGREEMENT AND SHALL BE CONSIDERED A PARTY TO THE
AGREEMENT. SAIDCLOSE CORPORATION AGREEMENT WAS ENTERED
INTO AS OF THE ISTDAY OF JULY, 1999, BY AND AMONG GLOBAL FILM
& PACKAGING CORPORATION, KEITH A. BROWN, TRUSTEE U/D/T
{KEITH A. BROWN REVOCABLE LIVING TRUST) DATED MAY 29, 1986,
JAMES R. HENDERSHOT ANDDALEA . KUCAJ, TRUSTEEU/D/T (DALE A,
KUCAJELECTING SMALL BUSINESS TRUST) DATED APRIL 1, 1998 AND
RESTRICTS THE FREE TRANSFERABILITY OF SAID SHARES. THE
CORPORATION WILL MAIL T “H-IE HOLDER OF TH[S CERTIFICATE,

GLOBAL FIIM & PACKAGING CORPDRATION .

Fnrm s:-n thck: ou

HEREBY SELL, ASSIGN AND TRANSFER UNTO
" PLEABE INSERT AOCIAL SECURITY OR OTHER : :

IDENTIFVIRG HAUMbER OF ASSIGNEE

Noel Brown, Trustee of the Keith A. Brown Flite Trust, dated December
14, 2001 ' '

all

OF THE SHARES
_ - A ~o- . . _

REPRESENTED BY THE ATTACHED CERTIFICATE (No ) AND DO_HEREEY. IRREVO.
CABLY CONSTITUTE AND AppoinTlhomas M. Cawley » ATTORNEY

TO TRANSFER THE SAID SHARES ON THE BOOKS OF THE WITHIN NAMED CORPORATION -
WITH FULL POWER OF SUBSTITUTION IN THE PREMI

DATED December. 15

‘NIALLYHM FONYHD ANY ¥O "LNANIDUVING JO NOLLVERLLY LNOHLIM -

CUYINIUUVA AVZAR NT BLVILIAUTD TH 40 3OVa THA NGUN NTLLIwM FYZNYN

AHL ML QNOEETNHOD LENA IRENNTISSY SIHL QL JANLYNOIE 2HA. TELON

A. Brown Revocable Trust) dated 12/28/0
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Brown Revocabla Living Trust) dtd 05 [29[86

L Aaras Keith %m I‘r.ustee U%/I (Reith A. M{Wﬂ{

REVENUE M@. Keith A. Brown, Trustee U/D/T (Keith A. %M November 16, 72 98 P P
STAMPS No. ORiGINAL [ No, oF ORiGiNaL || No.oF Sriares
Brown Revocable Trust) dageg December 28, 2000 . -  CerviFicate ' 'SHARES TRANSFERRED
REVERSE .
we Dotk ___December 28, #8 2000 1 1 L

6ZZ ‘o abed xipusddy

' , Trustee U/D P"(Keith A. Brown Revocable
EThD £ 000

AN m
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Noel P. Brown, sscnfnnv--rnusuaza
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Form B1.E Stock Certificate Assignment

THE CORPORATION WILL MAIL TO THE HOLDER OF THE SHARE
S
REPRESENTED BY THIS CERTIFICATE A COPY OF THE EXPRESS TERMS

OF SUCH SHARES, WITHOUT CHARGE, WITHIN FIVE 5) DAY
» s S AFTER
RECEIPT OF WRITTEN REQUEST THEREFOR, ®

THESE SECURITIES HAVE NOT BEEN REGISTERED ‘

SECURITIES ACT OF 1933, AS AMENDED, AND, FOR A w%adwwwo%ww
LEAST NINE (9) MONTHS FROM THE DATE OF THE LAST SALE BY THE
CORPORATION OF THESECURITIES IN THE OFFERING OF WHICH THESE
SECURITIES ARE A PART, ALL RESALES, PLEDGES, HYPOTHECATIONS,

OR OTHER TRANSFERS OF THESE
BUSINESS ORGANTZ ATIOR QUray q% TIES BY ANY PERSON OR

DR

— e
. M
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AP AR W mma —e—m

CLEVELAND

HOTICE: THE SIGNATURE TO THLE ASSIGNMENT MUST CORREAPONRD WITH THE
NAMEAS WRITTEN UPGH THE FACE OF THE CERTIFICATE IN EVERY PARTICULAR,
WITHOUT ALTERATION DR ENLARGEMENT, OR ANY CHANGE WHATEV ER,

/28/00

THE OHIO LEGAL BLANK CO.,
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Keith A. Brown, Trustee

OF THE SHARES
3 AND DO HEREBY IRREVO.
WITHIN NAMED CORPORATION
- 2 P/D/T (Keith A.
Brown Revocable Trust) dated 12

TRILOGY INVESTMENIS, INC.

Thomas M,

e Bslte Recritred,

PLIASE INSERT AOCIAL SECURITY OR OTHER
IDENTIEYING WUMBER OF ASSIGNEE

Noel Brown, Trustee of the Keith A. Browm Flite Trust dated December

' REPRESENTED BY THE ATTACHED CERTIFICATE (No.
TO TRANSFER THE SA!D SHARES ON THE BOOKS OF T,
WITH FULL POWER OF SUBSTITUTION [N THE PREM]

CABLY GONQT!TUTE AND APPOINT.
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