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1. INTRODUCTION

This case is about the Board of Tax Appeals (1) denying all discovery to the Appellants

Keith and Noel Brown (hereafter, "Browns" or "Taxpayers"); (2) failing to enforce its order to

the Tax Commissioner to respond to the Taxpayers' discovery requests; (3) denying any hearing

whatsoever to the Taxpayers on their appeal; (4) summarily dismissing the Taxpayers' appeal

based on cases that are factually distinguishable and incorrectly decided; and (5) compounding

the unauthorized actions of the Tax Commissioner by adding to them a procedure that is

completely devoid of due process and appropriate consideration of the Taxpayers' rights.

This case is also about the Tax Commissioner (1) being frustrated with a change in

federal tax law that created a planning opportunity for Ohio taxpayers; (2) failing for three years

running to convince the Ohio General Assembly to change the Ohio tax laws to eliminate this

planning opportunity; (3) then taking matters into his own hands by deciding to ignore the

binding federal tax law that forms the basis for the application of the Ohio tax laws; (4) reversing

completely his theory on why he felt that he could ignore the federal tax laws, by changing well

established and binding federal interpretations of federal tax law to suit his purpose and goal of

eliminating this planning opportunity; (5) creating a fictional addition to taxable income on the

Ohio income tax return to carry out this program; and (6) purporting to create, by an

unauthorized executive-branch-of-govemment edict, a fundamental change in the Ohio tax laws,

and one that could have been properly made only by the Ohio General Assembly or by a change

in the underlying federal law.
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11. STATEMENT OF FACTS

The ESBT at Issue - Factual Background.

During all times relevant to this matter, the Taxpayers were Ohio residents, On May 29,

1986, the Keith A. Brown Revocable Living Trust (the "Trust') was formed. Over a number of

years, Keith A. Brown transferred to the Trust shares of stock in several S corporations1

(collectively, the "Corporations"). Pursuant to 26 U.S.C. §1 361(e)(3) and in accordance with the

procedures set forth in Notice 97-12, 1997-1 C.B. 385, on March 11, 1998 the trustee of the

Trust filed with the Internal Revenue Service ("IRS") an election to qualify the Trust as an

"electing small business trust" ("ESBT"), a special type of trust that was eligible under the

Internal Revenue Code to be a shareholder of an S corporation. On April 10, 1998, the IRS

accepted this election for the Trust to become an ESBT.2

1. The ESBT at Issue - Pre-Assessment Years.

For the tax year ending December 31, 1998, the income from the Corporations

constituted income of the Trust. Accordingly, the Trust paid federal taxes on that income at the

highest marginal tax rate (39.6%) applicable to trusts. Prior to 2002, Ohio did not tax the income

of trusts. Therefore, the Trust did not pay any Ohio tax on its 1998 income.

The Trust followed this same procedure for the tax year ending on December 31, 1999.

The Trust followed the same procedure for the following year (2000) until December 27, 2000

when the Trust's final taxable year concluded.

I An "S corporation" is a corporation with respect to which an election is made under 26
U.S.C. §1362(a). To be eligible to make the election, the corporation may have as shareholders
only individuals, estates, andlor certain types of trusts. 26 U.S.C §§1361(b)(1) and 1361(c)(2).
The effect of making the election is that the corporation is not required to pay income taxes on its
net income; rather, the net income is allocated to the shareholders and is taxable to the
shareholders.
2 See IRS notice of acceptance, attached hereto as Exhibit 1.
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The IRS never challenged the ESBT election filed on behalf of the Trust, during any of

those years or at any time thereafter. The IRS never questioned the manner in which the income

was reported or the amount of federal tax that was paid. The IRS never reduced, refunded or

abated the taxes paid by the Trust. The IRS never challenged the Browns' personal federal

income tax returns for any of these years.

2. The Termination of the Trust.

On December 28, 2000, the Trust was terminated, and the stock in the Corporations was

distributed out of the Trust. A final income tax return was filed with the IRS on behalf of the

Trust reflecting a year end of December 27, 2000.3

3. The Assessment.

By Notice of Assessment dated March 16, 2005, the Ohio Department of Taxation (the

"DoT") made an assessment in the amount of $1,092,569.68 against the Browns for the calendar

year 2000. Although the exact same tax reporting procedures were followed by the Trust for the

tax years ending on December 31, 1998 and December 31, 1999, the DoT did not make any

assessment against the Browns for those years. The assessment was computed by adding all of

the Corporations' income that was taxable to the Trust that year for federal tax purposes to the

Browns' 2000 personal Ohio taxable income. The DoT's position was that the Trust was a

grantor trust and therefore the grantor of the Trust, rather than the Trust itself, was subject to

Ohio income tax on the income of the Trust.

The DoT affirmed the assessment and the Browns filed a petition for reassessment

pursuant to Ohio Rev. Code § 5747.13. On June 15, 2006, the Tax Commissioner issued a Final

Determination denying the Browns' petition.

3 See the Trust's 2000 US income tax return, attached hereto as Exhibit 2.
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4. The Browns' Appeal to the Board of Tax Appeals.

The Browns filed a notice of appeal with the Board of Tax Appeals (the "Board") on

August 10, 2006. On September 22, 2006, the Browns served discovery requests on counsel for

the DoT. Rather than respond, the DoT moved to stay the Taxpayers' appeal because a

supposedly similar case (Knust v. Wilkins, 111 Ohio St.3d 331, 2006-Ohio-5791) was then

pending before this Court. The Browns opposed the motion to stay, and renewed their request

for discovery. On November 3, 2006, the Board denied the DoT's motion to stay and ordered

the DoT to respond to the Browns' discovery requests 4 Specifically, the Board stated, "the Tax

Commissioner is expected to respond to the appellants' discovery within the dictates of the

discovery rules."5

The Tax Commissioner ignored the Board's order that he respond to the discovery. On

December 8, 2006, the Board issued to the Browns' an order to show cause why their case

should not be dismissed based on this Court's decision in Knust v. Wilkins. On December 14,

2006, counsel for the Browns' and counsel for the DoT conducted a telephone conference with

the Board's Attorney Examiner in this case to discuss the show cause order and the DoT's failure

to respond to discovery. The parties and the Board agreed that they would table both issues until

the Board scheduled a subsequent telephone conference to discuss them.

Subsequently, the Board's Attorney Examiner scheduled a conference call to discuss the

DoT's failure to respond to discovery. At the appointed time, counsel for the DoT failed to

appear for the conference call and was unavailable when the Attorney Examiner tried to contact

him. Shortly thereafter, the Attomey Examiner again scheduled a conference call to discuss

4 See Denial of the Tax Commissioner's Request to Hold this Matter in Abeyance, attached
hereto as Exhibit 3.
5 Id at 3.
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these issues, and notified all parties. At the appointed time, counsel for the DoT again failed to

appear and again was unavailable when the Attorney Examiner tried to contact him. At no time

did counsel for the DoT give any advance notice that he would not appear for the scheduled

conferences 6

On March 19, 2007, without having resolved or even discussed the DoT's failure to

provide discovery during the six months that had passed after the discovery requests were

served, the Board's Attorney Examiner informed the Taxpayers that the Board required them to

answer the show cause order. The Browns filed a comprehensive response to the Board's order

to show cause. On August 17, 2006, the Board, without permitting discovery or a hearing,

dismissed the Browns' appeal, citing this Court's decision in Knust. As a result, the Browns

filed the instant appeal with this Court pursuant to Ohio Rev. Code § 5717.04.

The Browns' first two assigmments of error relate to the Board's failure to follow its own

rules by denying the Browns their rights to discovery and a hearing. The Browns' other two

assignments of error are directed to the Board's erroneous reliance on this Court's decision in the

Knust case to dismiss their appeal when: (1) this Court's decisions in the Knust case and its

progeny wrongly condone actions by the Tax Commissioner that were beyond his constitutional

and statutory authority; and (2) the facts in this case are distinguishable in a critically important

respect from Knust and other ESBT cases decided by this Court. Either of those assignments of

error provides a proper basis on which this Court should reverse the Board's decision and rule

favorably on the Taxpayers' appeal.

6 These facts, and other relevant facts, are confirmed by the Affidavit of Attomey Kismet
R. Wunder, attached hereto as Exhibit 4.
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III. ARGUMENT

PROPOSITION OF LAW NO.1

THE BOARD OF TAX APPEALS IS REQUIRED TO ALLOW A PARTY THE

OPPORTUNITY TO CONDUCT DISCOVERY, PURSUAN'I' TO BOARD OF TAX

APPEALS RULE OF PRACTICE AND PROCEDURE 5717-1-11, PRIOR TO A RULING

ON THE MERITS OF AN APPEAL.

Rule 5717-1-11 of the Board's Rules of Practice and Procedure permits taxpayers to

conduct discovery and requires an exchange of discoverable information. As evidenced by the

Browns' September 22, 2007 discovery requests, the Browns attempted to conduct fundamental

discovery. The DoT openly defied not only its discovery obligations under the Board's Rules but

also the Board's specific order to the DoT to respond to the Browns' discovery requests. The

DoT repeatedly refused to respond to the Browns' discovery requests and the Board's order, and

simply ignored them. The Browns received absolutely no documents or information responsive

to their discovery requests. Had the DoT complied with the Board's Rules, or complied with the

Board's order, the Taxpayers, upon receipt of responses to written discovery, would have

proceeded to the deposition phase of discovery. The Taxpayers were denied the opportunity to

take depositions and to otherwise conduct discovery.

Moreover, as a result of the Board's sununary dismissal of the Taxpayers' appeal,

without enforcing its order to compel the Tax Commissioner to respond to the Taxpayers'

discovery requests, the Taxpayers currently are faced with the prospect of having to demonstrate

why this Court should either distinguish this case from its prior decision in Knust or reverse its

decision in Knust without the Taxpayers having had access to all relevant documents and

information. Moreover, the Board's sua sponte dismissal of the Browns' appeal denied them the
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opportunity to have a hearing before the Board and to present evidence that would then be part of

the record in this case.

PROPOSITION OF LAW NO. 2

PURSUANT fO OHIO REV. CODE §5717.02, THE BOARD OF TAX APPEALS IS

REQUIRED, UPON THE APPLICATION OF ANY INTERESTED PARTY, TO ORDER

THE HEARING OF ADDITIONAL EVIDENCE PRIOR TO A RULING ON THE

MERITS OF AN APPEAL.

By letter dated December 8, 2006, the Board ordered the Taxpayers to show cause as to

why the Board should not affirm the assessment being made against them, based upon this

Court's decision in Knust. Subsequently, on March 19, 2007, as set forth in the Statement of

Facts above, without having resolved or even discussed the DoT's failure to provide discovery,

the Board's Attorney Examiner informed the Taxpayers that the Board required them to answer

the show cause order. This order from the Board condoned the DoT's failure to respond to

discovery, rewarded the DoT for unabashedly ignoring the litigation process, summarily denied

all discovery to the Taxpayers, prevented the Browns from developing their defenses, and set the

table for the Board's then inevitable and perfunctory denial of the Taxpayers' appeal.

Ohio Rev. Code §5717.02 gives Ohio taxpayers the right to appeal final determinations

made by the Tax Commissioner. By virtue of the Browns' appeal to the Board, they exercised

this right and were entitled to be heard before the Board made its ruling. The record certified by

the Board in this matter does not contain all relevant information, primarily because the Tax

7



Commissioner failed to respond to the Browns' discovery requests.7 Nevertheless, Ohio Rev.

Code §5717.02, in addition to giving the right to appeal, states:

The board may order the appeal to be heard upon the record and the evidence
certified to it by the commissioner or director, but upon the application of any
interested party the board shall order the hearing of additional evidence, and it
may make such investigation conceming the appeal as it considers proper.
(Emphasis added).

The Browns were an interested party and duly requested a hearing before the

Board and the opportunity to conduct discovery and to present additional evidence. The

Browns were entitled to a hearing and an opportunity to present evidence. But the Board,

after allowing the DoT to evade all discovery, denied the Browns their right to a hearing.

The Board's conduct has made a mockery of due process. Despite a mandatory right to a

hearing, and a still outstanding but ignored order to provide discovery, this case has

reached this Court without ever having been heard.

7 The certified record does not contain a complete copy of the Browns' 2000 Ohio Tax

Return. A copy is attached hereto as Exhibit 5.
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PROPOSITION OF LAW NO. 3

THE TAX COMMISSIONER HAD NO LEGAL AUTHORITY TO ASSESS AN

INCOME TAX ON THE INCOME EARNED BY AN ELECTING SMALL BUSINESS

TRUST DURIPIG ITS FINAL TAXABLE YEAR ENDING ON OR BEFORE

DECEMBER 28, 2000, AND THEREFORE NEITHER THE TRUST NOR THE

GRANTOR OF THE TRUST WAS SUBJECT TO OHIO INCOME TAX ON THAT

INCOME.

A. Legal Background.

1. The Taxation of Trusts in Ohio and under Federal Law.

Prior to 2002, and therefore at all times relevant to this case, Ohio did not impose an

income tax on trusts. See Ohio Rev. Code § 5747.02(D). Regardless of whether it was a

complex or simple trust, a funded or unfunded trust, an inter vivos or testamentary trust, a gift

trust, a marital trust, a family trust, a charitable trust, or any other type of trust, Ohio did not tax

trusts.

Federal law was very different. At all times relevant to this case, as a general rule, trusts

were subject to federal income tax. See 26 U.S.C. § 641(a). Under federal law, generally, trusts

pay tax based on graduated tax rates applied to the income earned by the trust. Under federal

law, if a trust had income during 2000 (the year relevant to this case) of, for example, $300,000,

the trust paid tax on the income as follows:

15% on the first $1,500

28% on the next $2,000

31% on the next $2,000

36% on the next $2,000

9



39.6% on any amount in excess of $7,500g

Applying those rate brackets to $300,000 of income yields a total federal tax of $117,955.

Under federal law, there is one exception to the rule that trusts are separate taxpaying

entities obligated to pay tax on their income. That exception relates to trusts that are classified as

"grantor trusts," Because of how they are structured (usually with a meaningful measure of

control retained by the grantor), grantor trusts are generally not taxable as trusts. Rather, the net

income or loss of such trusts flows through the trust to the individual grantor. See 26 U.S.C. §

671, et seq. Under federal law, if a grantor trust has income of, for example, $300,000, the trust

does not pay tax on that income. Rather, the $300,000 is income that is includible on the

grantor's personal federal income tax return and in 2000 would have been subject to a federal

income tax of at least $91,468 9

That difference under federal tax law between grantor trusts and all other types of trusts

is also significant for Ohio income tax purposes. Income that flows through to the grantor

becomes part of the grantor's "adjusted gross income" ("AGI") for federal tax purposes. Ohio's

income tax system for individuals uses federal AGI as the starting point for computing "Ohio

adjusted gross income." See Ohio Rev. Code §5747.01(A). So, income passing through a

grantor trust to the individual was also subject to Ohio income tax.

8 See 26 U.S.C. §I(e). It is important to note that the tax rates applicable to trusts rise
much faster than do the rates for individuals. For example, married taxpayers filing jointly in
2000 paid tax at the highest rate (39.6%) only on income in excess of $288,350, and their federal
tax liability on taxable income of $300,000 would have been $91,468 (or $26,487 less than a
trust would have paid). So, obviously, income earned by a trust is taxed more heavily than is
income earned by individuals. See 26 U.S.C. §1(a).

9 See footnote 8.
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2. The Authorization for and Establishment of ESBTs.

An ESBT is a type of trust created by a 1996 federal tax act. 26 U.S.C. §641(c). Prior to

that enactment, trusts that were eligible to be S corporation shareholders were a very limited

group. An S corporation was generally considered by tax practitioners and lawyers to be an

entity of choice for new business ventures. The restriction against many types of trusts being

shareholders of S corporations was, however, a drawback in using this type of entity.

The federal tax act that was passed in 1996 added an ESBT as a type of trust that would

be permitted to be a shareholder in an S corporation (See 26 U.S.C. §1361(c)(2)(A)(v)). As a

result, ESBTs became popular starting in 1997. The requirements that must be met for a trust to

qualify as an ESBT are set forth in 26 U.S.C. § 1361(e)10. They are very liberal. Those

requirements do not prohibit a grantor trust from electing to become, or converting to, an ESBT.

When the federal law that created ESBTs was enacted, it specified that the ESBT was a.

separate taxpaying entity. In fact, this federal law created a special tax rate for ESBTs. See 26

U.S.C. § 641(c)(2)(A). Instead of an ESBT paying federal income tax at the graduated rates

10 Pursuant to Internal Revenue Code Section 1361(e), (26 U.S.C. §1361(e)), the tenn
"electing small business trust" means any trust if:

(i) such trust does not have as a beneficiary any person other than (I) an
individual, (II) an estate, or (III) certain types of organizations that are
eligible to be recipients under Code Section 170 of deductible charitable
contribution.

(ii) no interest in such trust was acquired by purchase; and
(iii) an election under this subsection applies to such trust.

The tenn "electing small business trust" shall not include:

(i) any qualified subchapter S trust;
(ii) any trust exempt from tax under this subtitle, and
(iii) any charitable remainder annuity trust or charitable remainder unitrust (as

defined in Section 664(d)).

11



applicable to other trusts, ESBTs were required to pay federal income tax at the highest rate

applicable to trusts, on all of their income. In other words, ESBTs were not given the benefit of

graduated tax rates; rather, they paid tax at the highest rate on all income from the first dollar to

the last. In the year 2000 (the year at issue in this case) this rate was 39.6%. See 26 U.S.C. §§

641(c) and 1(e). As stated above, a non-ESBT trust with taxable income of $300,000 in the year

2000 had to pay federal tax of $117,955. If that trust had made an ESBT election, its tax liability

on $300,000 of income would have been $118,800 because of the loss of graduated rates.

Because ESBTs were separate taxpaying entities, the tax on the income of ESBTs was

paid by the trusts (at the highest rate), not by the individuals who created the ESBTs.

Accordingly, the income from an ESBT was not reportable on an individual's personal federal

income tax retum. Because the income from the ESBT was not reportable on a personal federal

income tax return, it was not a part of the individual's AGI. Because the income from the ESBT

was not part of any individual's AGI, it was not reportable on any individual Ohio income tax

retum. In other words, an ESBT was the type of trust that, during all times relevant to this case,

Ohio did not tax.

3. Taxation of Individuals under Ohio Law.

Under Ohio law, a tax is imposed on an individual's "Ohio adjusted gross income." Ohio

Rev. Code §5747.02. Under Ohio Rev. Code §5747.01(A), "Ohio adjusted gross income" means

"federal adjusted gross income, as defined and used in the Internal Revenue Code," with a

limited number of specific adjustments, none of which is relevant to this case. Accordingly, the

key substantive issue in this case is whether income earned by the Browns' ESBT between

January 1, 2000 and December 27, 2000, when the trust's final taxable year ended, was properly

excluded from the Browns' AGI on their federal income tax return.

12



What is includible in AGI is based exclusively on federal tax law. There is an Intemal

Revenue Code section the sole purpose of which is to define "adjusted gross income." See 26

U.S.C. § 62. The Ohio personal income tax system starts with, and is completely dependent

upon, federal AGI. Ohio, of course, is powerless to change or alter the definition of AGI in the

Intemal Revenue Code. While the Ohio General Assembly could, by passing new legislation,

change the basis on which taxable income will be computed for Ohio income tax purposes, the

Supremacy Clause in the U.S. Constitution prevents the General Assembly from changing the

definition of AGI in the Internal Revenue Code or changing the federal interpretation of AGI.

See U.S. Const. Art. VI.

B. The Tax Comniissioner's Unauthorized Creation of Law.

1. The Tax Comniissioner's Dilemma.

During all years relevant to this case, Ohio law did not impose any income tax on trusts.

In 1996, a change in federal tax law created a new type of trust, the ESBT, and it was a separate

taxpaying entity. A grantor trust was eligible to become an ESBT under federal law. The IRS

approved elections of ESBT status by grantor trusts, accepted the income taxes paid by those

trusts, did not contend that the income belonged on any personal tax returns, and did not disturb

any of these actions by grantor trusts turned ESBTs during 1997, 1998, 1999, and 2000. The

Tax Commissioner obviously appreciated that Ohio was not capturing any income tax on the

income earned by the ESBTs. As a result, the Tax Commissioner set out on a course of action to

capture what he perceived as a lost opportunity to collect more income tax.

2. The Initial Lack of Formal Pronouncements.

In order to appreciate the context in which the Tax Commissioner's unauthorized

legislative action took place, the background, the mounting frustrations, and the inconsistencies
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must be described. The ESBT planning technique was in use by Ohio taxpayers in 1997. The

Tax Commissioner made no public pronouncements about it in 1997, and he took no action

against and made no assessments against the taxpayers who were taking advantage of it. The

ESBT planning technique was in full swing and gaining in popularity in 1998. Again, the Tax

Commissioner made no public pronouncements about it in 1998, and he took no action against

and made no assessments against the taxpayers who were taking advantage of it during that year.

The ESBT planning technique grew in popularity each year. In 1999, the Tax Commissioner

again made no public pronouncements about it made no assessments against taxpayers who were

taking advantage of it.

3. Lobbying for Legislative Help.

The lack of a public pronouncement by the Tax Commissioner is significant. The lack of

an information release from the Tax Commissioner pronouncing that income from ESBTs was

subject to Ohio income tax is more significant. While the Tax Commissioner was publicly silent

and not taking action to assess taxes against any taxpayers using this technique, legislation was

introduced in Ohio to impose income tax on income from ESBTs. Obviously, there would have

been no need for legislation to do this if the Tax Conunissioner had the power to pronounce that

ESBT income was subject to Ohio income tax.

On July 13, 1998, H.B. 802 was introduced in the Ohio House by State Representative

Jerse and others." The analysis that accompanied that bill is very instructive. Under the heading

"Current Ohio tax treatment," the analysis states as follows:

Currently, trusts are not subject to the state's personal
income tax; only individuals and estates are taxed. Since,
under federal law, the federal adjusted gross income of a
beneficiary of an electing small business trust does not

n See copy of proposed H.B 802, attached hereto as Exhibit 6.
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include income from an S corporation that is passed
through (or accumulated by) the trust, the beneficiaries do
not have to pay Ohio income taxes on that income.

There was a clear recognition by Ohio lawmakers that federal law had created a situation in

which certain income was not subject to Ohio income tax and that there was nothing Ohio could

do about it except change its law.

The analysis accompanying this bill goes on to describe the nature of the change to Ohio

law being proposed in the bill. Under the heading "Proposed Ohio tax treatment," the proposed

change is described, in relevant part, as follows:

The bill generally would treat electing small business
trusts in the same way they are treated under federal law -
- i.e., the portion of the trusts that consist of S corporation
stock would be taxed as entities, and the beneficiaries
would continue to avoid taxes on S corporation income
passed through (or accumulated by) such a trust. All
income received by a trust from an S corporation would
be taxed at the highest marginal rate, as under federal law,
and the trusts could claim all of the business credits that
any S corporation shareholder may claim.

What is crystal clear from the foregoing is that, according to the Ohio legislators who proposed

H.B. 802: (1) unless Ohio law were amended, beneficiaries of an ESBT, including the Browns,

would not be subject to Ohio income tax on income eamed by an ESBT; (2) to reach the ESBT

income, the bill proposed to mimic 26 U.S.C. § 641(a) by subjecting the ESBT (not the

individual taxpayer) to tax at the highest marginal rate; and (3) there was absolutely no

distinction made, under the statement of existing law or the proposed new law, between grantor

trusts and other forms of trusts that elect to be ESBTs.

The Browns believe that the Tax Comrnissioner andJor his staff were involved in the

draffing of H.B. 802. Even if they were not, they would not have sat idly by and allowed the

General Assembly to consider a change in the law that was not necessary. The Tax
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Commissioner's behavior, or more precisely his lack of action, evidences beyond any reasonable

doubt his recognition that Ohio could not tax ESBT income unless its tax laws were changed.

The Tax Connnissioner obviously was waiting for the General Assembly to address the situation.

On February 2, 1999, H.B. 139 was introduced in the Ohio House, once again by

Representative Edward Jerse and others.12 Substantively, H.B. 139 was not materially different

than H.B. 802, and H.B. 139 was accompanied by an analysis containing the same statements of

existing Ohio law and summary of the proposed new law as was H.B. 802. Obviously, therefore,

in the six months between the introduction of the two bills, there had been no change in the

sponsors' understanding of the issues and their belief that ESBT income was immune from Ohio

income tax. These legislative attempts to change the Ohio law did not and could not have taken

place without the knowledge of the Tax Commissioner. The Browns have been denied all

discovery, preventing them from gathering favorable evidence relating to these issues.

4. The 2000 Information Release.

Since the enactment of the 1996 federal tax act that gave rise to ESBTs, and throughout

1997, 1998, and 1999, there had been no change to Ohio law that would subject ESBT income to

Ohio income taxes. Hundreds of taxpayers were lawfully availing themselves of the ESBT

planning technique. Two bills had been introduced in the Ohio General Assembly to change

Ohio tax law, but those bills were not enacted. As of December 31, 1999, the ESBT technique

had been in use for three tax years and the Ohio General Assembly had not changed the law as

the Tax Commissioner wished.

Faced with this situation, the Tax Commissioner issued an "Information Release" dated

January 19, 2000, in which he did not simply interpret, or give guidance about, existing Ohio

12
See copy of proposed H.B 139, attached hereto as Exhibit 7.
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law.13 Rather, he attempted to enact by edict a significant change to Ohio law. In the

Information Release, the Commissioner stated that, effective for taxable years beginning in

2000, "the Income Tax Audit Division will require certain individuals and estates to include in

their federal adjusted gross income ... and Ohio taxable income" all S corporation income that

flows through to an ESBT.

The Tax Commissioner's pronouncement is remarkable in at least two fundamental

respects. First, he pronounced that income from an ESBT must be included in an individual

taxpayer's federal AGI. Federal AGI is defined by federal law. See 26 U.S.C. §62(a). The IRS

did not require ESBT income to be included in an individual taxpayer's federal AGI. Neither the

Tax Conunissioner nor anyone else in Ohio has the power or authority to dictate what must be

included in federal AGI. Second, Ohio AGI is based on federal AGI. Ohio AGI is established

by statute in Ohio. Ohio Rev. Code §5747.01(A). The Tax Commissioner has no authority to

change the law; i.e., to change the definition of Ohio AGI.

The Tax Conunissioner had absolutely no legal authority to expand the scope of "Ohio

adjusted gross income" which is defined in Ohio Revised Code Section 5747.01(A). That

usurpation of legislative constitutional authority is even more galling when one reads in the

"Discussion" that was part of the January 2000 Information Release that the source of authority

for the Tax Commissioner's proclamation was a collection of obscure commentaries in

secondary sources (for example, an article in The Journal of Taxation and a letter written by the

AICPA to the IRS Chief Counsel).

The Tax Commissioner had to acknowledge that "various tax practitioners have differing

interpretations of how the ESBT provisions interplay with the grantor trust provisions of the

13 See Ohio Department of Taxation Infonnation Release, dated January 19, 2000, attached
hereto as Exhibit 8
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Internal Revenue Code," so "in light of the fact that neither the U.S. Treasury Department nor

the Internal Revenue Service has issued any guidance in this area, and barring any change in the

federal tax law or issuance of new U.S. Treasury regulations to the contrary, the [Ohio] Income

Tax Audit Division's osn ition is that a grantor trust cannot make the ESBT election."14

(Emphasis added). In other words, the Tax Commissioner guessed at what the federal rules

might be when and if future guidance were issued at the federal level. He guessed that grantor

trusts would not be eligible to elect ESBT status. The federal government, however, never

declared that grantor trusts were not eligible to elect ESBT status. Quite to the contrary, it is

now clear under federal law that grantor trusts always were and continue to be eli ig ble to be

ESBTs. The Tax Commissioner, therefore, guessed wrong. The Tax Commissioner's "position"

was wrong. The Tax Commissioner is no longer arguing that grantor trusts are ineligible to

make the ESBT election. Therefore, the fundamental theory on which the Tax Commissioner's

Information Release was based was incorrect as a matter of law.

5. The New Federal Regulations - December 28, 2000.

On December 28, 2000, the U.S. Treasury issued federal Regulations that changed the

tax treatment of income from ESBTs that were grantor trusts.15 The change was prospective

only, effective for taxable years ending on and after December 29, 2000. The Browns' ESBT

was terminated on December 28, 2000, prior to the effective date of these new federal

Regulations.16 The Trust's final tax return was prepared based upon its taxable year ending on

December 27, 2000, again before the effective date of these new Regulations. For these reasons,

the Trust was irrefutably not affected by the new federal Regulations. All tax years of the Trust

14
15
16

See Exhibit 8.
See Treas. Reg. §1.641(c)-I, attached hereto as Exhibit 9.
See Exhibit 5.
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are governed by the law as it existed before the new federal Regulations became effective on

December 29, 2000.

The new federal Regulations provide, in relevant part, that the ESBT income of a grantor

trust will no longer be taxable at the trust level, but will instead flow through to the grantor's tax

return. There was no prohibition against grantor trusts making the election to be an ESBT.

Those trusts are still significant because they are eligible to be shareholders in S corporations.

These new federal regulations, however, effectively ended the opportunity for Ohio taxpayers to

use the ESBT planning technique for taxable years ending on and after December 29, 2000.

C. The Inconsistencies of the Tax Conunissioner.

1. Line 30 of the 2000 Ohio Income Tax Return.

In the January 19, 2000 Information Release, as well as in making his arguments in the

Knust case and others, the Tax Commissioner has adopted the position that, for ESBTs that are

grantor trusts. As a result, it was never proper for an Ohio grantor to exclude ESBT income from

his or her federal or Ohio AGI. According to the Tax Commissioner, it was not proper for the

grantor of an ESBT to exclude ESBT income from AGI in 1997, 1998, 1999, or 2000. The Tax

Commissioner claims that the grantor trust rules override the ESBT rules, and they have since

1996 when the ESBT rules were first enacted. In other words, according to the Tax

Commissioner's current "position," despite the fact that a grantor trust has always been eligible to

be an ESBT, a grantor trust which elected to be an ESBT never should have followed the ESBT

rules (i.e., pay tax at the highest trust tax rate), but instead should have followed the grantor trust

rules, which would have caused all income to flow through to the grantor's personal income tax

return.
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If the Commissioner really believed that to be a technically sound and correct

interpretation of federal tax law, as it existed prior to the effective date of the new federal

regulations, then he would have informed Representative Jerse and the other sponsors of the tax

bills that there was no need to change Ohio law. But, of course, the Commissioner did not do

that. Also, if the Commissioner believed in the soundness of his "position," then he would not

have added Line 30 to the Ohio income tax return form (Form IT 1040) for the year 2000.17 Line

1 of the tax return is where the taxpayer lists his or her federal AGI.18 Lines 28 through 32 are

where various "additions" to adjusted gross income are to be set forth.19 All of those "additions"

but one is statutorily mandated under Ohio Rev. Code §5747.01(A).20 The sole exception, the

exception for which there is no statutory basis or authority, is Line 30: "Add income from an

electing small business trust." This line was added by the Tax Commissioner in furtherance of

his unilateral attempt to change Ohio law, so that Ohio could tax income that was not includible

in a grantor's income under federal law.

If the Tax Commissioner had been correct that it was never proper for a grantor trust to

pay taxes as an ESBT and if it was never proper for the grantor to exclude ESBT income from

his federal adjusted gross income, and if, therefore, ESBT income should already have been

included in all grantors' federal AGI, why was Line 30 necessary? It should not have been. But,

it was added to the 2000 tax form because the Commissioner knew that no other state was

applying the ESBT rules in the manner he levied upon Ohio taxpayers under the January 19,

2000 Information Release. Consequently, he manipulated the tax torm as part of his plan to

change Ohio law by an administrative edict.

17

18

19

20

See 2000 Ohio Tax Form IT-1040, attached hereto as Exhibit 10.
Id.
Id.
See Ohio Rev. Code § 5747.01.
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2. The Comniissioner's Arguments in Knust and its Progeny.

During all of 1997, 1998, and 1999, the Tax Commissioner was either doing nothing

about the ESBT planning technique or trying to help legislators pass bills to amend Ohio law so

that ESBT income could be taxed. rlowever, it is undisputed that the Tax Commissioner took no

action whatsoever to collect tax on ESBT income for the years 1997, 1998, and 1999.

In 2006, when the Commissioner argued Knust and other cases, he claimed, and thereby

misinformed this Court, that it has always been true that ESBT income was subject to Ohio

income tax, and that the Regulations issued at the end of 2000 merely confirmed the law that was

in effect since 1997. That is wrong as a matter of law. If it were correct, why did the

Commissioner sit by and not assess any Ohio taxpayers who used the ESBT planning technique

in 1997, 1998, and 1999? The reason is clear. The ESBT planning technique was perfectly

legitimate. There was nothing the Tax Commissioner could do about it. The only way the ESBT

income could be reached was by changing state (Ohio) law or federal law. The Commissioner

failed to bring about a lawful change in Ohio law. There ultimately was a change in federal law.

That federal change closed the window of planning opportunity for ESBTs, but prospectively

only, and not prior to the end of the Trust's final taxable year on December 27, 2000.

The Tax Conunissioner strains hard in an effort to make a statutory construction

argument fit the result he seeks. But, if such a construction were reasonable and credible, why

did the Tax Commissioner himself not cite the same statutory construction as the rationale

supporting the January 19, 2000 Information Release? Remember, the Commissioner based his

"position" on the claim that grantor trusts were ineligible to be ESBTs, not that the grantor trust

rules override the ESBT rules or on any other authority.
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When challenged to explain why the IRS accepted all the tax returns filed between 1997

and 1999 by grantor trusts that were ESBTs, the Tax Commissioner's reply is that the IRS had no

revenue-raising incentive to decline the opportunity to collect taxes computed at the highest

marginal rate. That incredibly cynical position is grounded on the unsupported belief that the

IRS would sit idly by and allow taxpayers to misapply the ESBT rules because the taxpayers'

error was a good moneymaker for the U.S. Treasury. If the IRS really were that jaded and

avaricious, why would the IRS have stopped enjoying the ill-gotten gains by issuing the new

Regulations at the end of 2000, informing ESBT grantor trusts that they no longer had to pay

taxes at the highest rate on their S corporation income?

The new federal Regulations were accompanied by a section entitled "Summary of

Comments and Explanation of Revisions."Z1 Nothing in that summary even hints that the

Regulations were intended to correct past mistakes being made by taxpayers. The consistent

theme in the summary is that the ESBT rules were new, a lot of the tenitory had been uncharted

between 1997 and 2000, a number of commentators had made suggestions about how the

Treasury should deal with a number of nuances, and so these Regulations are being adopted to

establish rules and give guidance.

21 See Exhibit 9 at page 5.
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PROPOSITION OF LAW NO. 4

AN ELECTING SMALL BUSINESS TRUST WHOSE FINAL TAXABLE YEAR ENDED

ON DECEMBER 27, 2000 WAS NOT AFFECTED BY TREAS. REG. § 1.641(C)-1, AND

THEREFORE THIS COURT'S DECISION IN KIVUST V. WILgI7VS DOES NOT APPLY

TO MAKE SUCH TRUST'S INCOME FOR 2000 SUBJECT TO OHIO INCOME TAX.

In both Knust and Vestfall v. Wilkins, (Mar. 2, 2007), BTA No. 2006-T-1054, unreported,

the Board had to consider conflicting provisions of the Internal Revenue Code. In those cases,

the taxpayers argued that the ESBT rules (26 U.S.C. §641 (c)) prevailed over conflicting grantor

trust rules (26 U.S.C. §671, et seq), and the DoT argued to the contrary. Neither side had a

clearly superior argument because, in fact, the two statutory schemes are in irreconcilable

conflict. Under these circumstances, the Board should have applied the long-standing rule of

construction in federal tax cases, which says that any ambiguity in a tax statute should be

resolved in the taxpayer's favor.22 But the Board failed to do that. Instead, in those cases, the

Board ruled in favor of the DoT, citing in both instances that the taxpayers had failed to

demonstrate that their tax year terminated prior to December 29, 2000, the effective date of new

Treasury Regulations promulgated under Section 641 of the Internal Revenue Code (See Treas.

Reg. § 1.641(c)-1(k)). The Board relied on this fact as a crucial lynchpin to support its decision

that the ESBT income was taxable to the individual.

In this case, the Browns terminated their ESBT on December 28, 2000 and filed a final

federal income tax return for the Trust for its taxable year ending December 27, 2000.23 This

fact places the Browns in a different light, as the new Regulations unquestionably do not apply to

22 See, e.g. Gould v. Gould, 245 U.S. 151, 153 (1917).
23 See email from Keith Brown dated December 28, 2000, canceled stock certificates, and
the 2000 IRS Form 1041 for the Keith A. Brown ESBT Trust, attached hereto as Exhibits 11, 12,
and 2 respectively.
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the Trust's 2000 tax return. Because the Board had never considered an ESBT case in which a

taxpayer was not subject to the new Regulations, the Browns should have been afforded the

opportunity to present their case at a full hearing. They were not.

This factual distinction is important because, prior to the new 2000 federal Regulations,

the IRS permitted grantor trusts that elected ESBT status to follow the ESBT rules. Prior to

December 29, 2000, the IRS permitted all ESBTs, including grantor trust turned ESBTs, to

report trust income on a federal trust tax return and pay tax at the highest rate applicable to trusts.

That is what this Court failed to realize in the Knust case and its progeny, and it was a critical

error. This Court thought that it had to choose between two hyper-technical statutory

construction theories, to determine which one was the correct interpretation of the Internal

Revenue Code.

The fact is that under federal tax law, between January 1, 1997 and December 28, 2000,

either practice was proper-a trust could apply either the ESBT rules or the grantor trust rules,

and it was in compliance with federal law. And, therefore, if a trust followed the ESBT rules and

no income flowed through to the grantor's personal tax return, such a practice was acceptable and

proper for all tax years ending before December 29, 2000. For that reason, Knust was wrongly

decided. It rewards the Tax Commissioner for having attempted to unlawfully amend Ohio law

by edict. It must be reversed or distinguished from the Browns' case.

In fact, under federal law, it was proper for grantor trusts that were ESBTs to follow the

ESBT rules, rather than the grantor trust rules, with respect to taxable years ending on or before

December 28, 2000. For tax years ending on and after December 29, 2000, a grantor trust would

have to follow the rules set forth in the new Regulations and apply the grantor trust rules instead.
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But, the Browns' ESBT trust was permitted to follow the ESBT rules because its tax year ended

December 27, 2000.

These critical facts distinguish this case from Knust and Vestfall because there is

absolutely no basis for claiming that the Browns' ESBT had to follow the rules set forth in the

new Regulations in completing its final income tax return. Therefore, the Board's denial of the

Browns' appeal was reversible error.

IV. CONCLUSION.

In deciding whether the Board improperly dismissed the Browns' appeal, this Court

should discern three things from this brief. First, the Board failed to follow its own rules by

denying the Browns their rights to conduct discovery, submit additional evidence, and receive a

hearing. Accordingly, the Board was not in a position at the time it ruled on the show cause

order to properly evaluate this matter. Second, this Court decided the Knust case incorrectly

because, as was stated above, it failed to recognize and stop the Tax Commissioner's attempt to

exceed his authority by unilaterally changing Ohio law regarding the tax treatment of ESBTs.

Third, this Court has not considered a case in which the taxpayer clearly terminated an ESBT

before December 29, 2000 and filed a tax return for a tax year ending before December 29, 2000,

as the Browns did, and that is a critically important fact that distinguishes this case from Knust

and its progeny.

For all of the foregoing reasons, the Browns respectfully request that this Court: (1) find

the Board improperly denied the Browns their right to discovery and a hearing before the Board;

and (2) find the Tax Commissioner exceeded his authority by imposing a tax on ESBT income

and/or (3) find that this Court's prior decision in Knust does not apply to the Browns' 2000 Ohio
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income tax. As a result, the Board's decision should be reversed and judgment entered in the

Browns' favor

Respectfully submitted,
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Notice of Appeal of Appellants Keith A. Brown and Noel P. Brown

Appellants Keith A. Brown and Noel P. Brown, hereby give notice of their appeal

as of right, pursuant to R.C. §5717.04, to the Supreme Court of Ohio, from a Decision

and Order of the Board of Tax Appeals, journalized in Case No. 2006-R-1041 on August

17,2007. A true and accurate copy of the Decision and Order of the Board being

appealed is attached hereto and incorporated herein by reference.

The Appellants complain of the following errors in the Decision and Order of the

Board of Tax Appeals:

1. The Board of Tax Appeals erred by failing to compel the Tax Commissioner

(Appellee) to respond to Appellants' discovery requests, and/or to enforce its

Order to Compel, thus depriving the Taxpayers (Appellants) of any

discovery whatsoever in the case.

2. The Board of Tax Appeals erred by denying Taxpayers (Appellants) the right

to a hearing before the Board.

3. The Board of Tax Appeals erred by affirming a final determination by the Tax

Commissioner that was based upon taxing the grantor on the income earned

by an ESBT whose tax year ended on December 28, 2000 because the action

taken by the Tax Cominissioner was beyond his constitutional and statutory

authority and it was taken because of the Tax Commissioner's repeated

inability to convince the Ohio General Assembly to change the law.

4. The Board of Tax Appeal erred by relying on this Court's decision in Knust v.

Wilkins to affirm the Tax Commissioner's final determination against

2
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Appellants when important material facts of Appellants' case are

distinguishable from the facts in the Knust case, and the Knust decision is not

controlling.

Respectfully subnutted,

CAVITCH, FAMILO, DURKIN & FRUTKIN

By:.
Michael C. Cohan (0013542)
Stephen E. Pigott (0013529)
Kismet R. Wunder (0072626)
1717 East Ninth Street, 14th Floor
Cleveland, Ohio 44114
Telephone: (216) 621-7860
Fax: (216) 621-3415
Email: mcohan@cfdf.com

spigott@cfdf.com
kwunder@cfdf.com

Attorneys for Appellants Keith A. Brown and Noel P.
Brown (deceased)
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CERTIFICATE OF SERVICE

On the 1411, day of September, 2007, one copy of the foregoing Appellants Keith

A. Brown's and Noel P. Brown's Notice of Appeal was served via certified mail upon

the following counsel of record:

Marc Dann, Esq.
Attorney General of Ohio
Barton A. Hubbard, Esq.
Assistant Attorney General
30 East Broad Street,16th Floor
Columbus, OH 43215

Attorneys for Appellee

By:
Kismet R. Wunder (0072626)

'One of the Attorneys for Appellants Keith A.
Brown and Noel P. Brown.
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I hereby certify the foregoing to be a
true and complete copy of the action
taken by the Board of Tax Appeals of
the State of Ohio and entered upon its
journal this day, with respect to the
captioned matter.
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Westlaw,
38 S.Ct. 53
245 U.S. 151, 38 S.Ct. 53, 62 L.Ed. 211, 1 USTC P 13, 3 A.F.T.R. 2958
(Cite as: 245 U.S. 151,38 S.Ct. 53)

PGOULD v. GOULD
U.S. 1917

Supreme Court of the United States
GOULD

V.
GOULD.
No. 41.

Submitted Nov. 8, 1917.
Decided Nov. 19, 1917.

In Error to the Supreme Court of the State of New
York.

Action by Katherine C. Gould against Howard
Gould. To review an adverse judgment 16( 8 App.
Div. 900,152 N. Y. Suon. 1114), affirming an order
of the trial court, defendant brings en-or. Affirmed.
West Headnotes
Internal Revenue 220 E^3120

220 Intemal Revenue
220V Income Taxes

220V D Incomes Taxable in General
220k3120 k. Alimony and Family

Allowances. Most Cited Cases
(Formerly 220k306)

Alimony paid to a divorced wife is not income,
taxable under Act Oct. 3, 1913, § 2a, subd. 1, and
section 2b, 38 Stat. 166.

Internal Revenue 220 ^3288.1

220 Intemal Revenue
220V Income Taxes

220V I Deductions
220V I I In General

2200288 Alimony or Separate
Maintenance Payments

220k3288.1 k. In General. Most
Cited Cases

(Formerly 220k519)
The net income of a divorced husband, subject to
taxation under Act Oct. 3, 1913, 38 Stat. 114, is not
decreased by the payment of alimony under the order
of the court.

Statutes 361 ^245

Page 1

361 Statutes
361 VI Construction and Operation

361 VI(B) Particular Classes of Statutes
361k245 k. Revenue Laws. Most Cited

Cases
Statutes levying taxes are not extended by
implication beyond clear import of language used,
and in case of doubt are constmedmost strongly
against government.

**53*152 Mr. Martin W. Littleton, of New York
City, for plaintiff in error.
Mr. John L. McNab, of San Francisco, Cal., for
defendant in error.
Mr. Justice McREYNOLDS delivered the opinion of
the Court.
A decree of the Supreme Court for New York county
entered in 1909 forever separated the parties to this
proceeding, then and now citizens of the United
States, from bed and board; and further ordered that
plaintiff in error pay to Katherine C. Gould during
her life the sum of $3,000 every month for her
support and maintenance. The question presented is
whether such monthly payments during the years
1913 and 1914 constituted parts of Mrs. Gould's
income within the intendment of the act of Congress
approved October 3, 1913 (38 Stat. 114, 166, c. 16),
and were subject as such to the tax prescribed therein.
The court below answered in the negative; and we
think it reached the proper conclusion.

Pertinent portions of the act follow:
'Section II, A. Subdivisiott 1. That there shall be
levied, assessed, collected and paid annually upon the
entire net income arising or accming from all sources
in the preceding calendar year to every citizen of the
United States, whether residing at home or abroad,
and to every person residing in the United States,
though not a citizen thereof, a tax of I per centum per
annum upon such income, except as hereinafter
provided. * * *
`B. That, subject only to such exemptions and
deductions as are hereinafter allowed, the net income
of a taxable person shall include gains, profits, and
income derived from salaries, wages, or
compensation for personal service of whatever kind
and in whatever form paid, or from professions,
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vocations, business, trade, commerce, *153 or sales,
or dealings in property, whether real or personal,
growing out of the ownership or use of or interest in
real or personal property, also from interest, rent,
dividends, securities, or the transaction of any lawful
business carried on for gain or profit, or gains or
profits and income derived from any source
whatever, including the income from but not the
value of property acquired by gift, bequest, devise, or
descent. * * *'

In the interpretation of statutes levying taxes it is the
established rule not to extend their provisions, by
implication, beyond the clear import of the language
used, or to enlarge their operations so as to embrace
matters not specifically pointed out. In case of doubt
they are construed most strongly against the
govemment, and in favor of the citizen. United States
v. Wigglesworth, 2 Story, 369, Fed, Cas. No.
16,690;American Net & Twine Co. v. Worthington,
141 U. S. 468, 474. 12 Sun. Ct. 55, 35 L. Ed.
821^Benziger v. United States, 192 U. S. 38 55, 24
Sup. Ct. 189. 48 L. Ed. 331.

As appears from the above quotations, the net
income upon which subdivision I directs that an
annual tax shall be assessed, levied, collected and
paid is defined in division B. The use of the word
itself in the definition of 'income' causes some
obscurity, but we are unable to assert that alimony
paid to a divorced wife under a decree of court falls
fairly within any of the terms employed.

In Audubon v. Shufeldt, 181 U. S. 575, 577, 578, 21
Sup. Ct. 735, 736 (45 L. Ed. 1009), we said:
`Alimony does not arise from any business
transaction, but from the relation of matriage. It is not
founded on a contract, express or implied, but on the
natural and legal duty of the husband to support the
wife. The general obligation to support is made
specific by the decree of the court of appropriate
jurisdiction. $ ** Permanent alimony is regarded
rather as a portion of the husband's estate to which
the wife is equitably entitled, than as strictly a debt;
alimony from time to time may be regarded as a
portion of his current income or eamings. * * *

*154 The net income of the divorced husband subject
to taxation was not decreased by payment of alimony
under the court's order; and, on the other hand, the
sum received by the wife on account thereof cannot
be regarded as income arising or accruing to her
within the enactment.

The judgment of the court below is affirmed.
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U.S. 1917
Gould v. Gould
245 U.S. 151, 38 S.Ct. 53, 62 L.Ed. 211, 1 USTC P
13, 3 A.F.T.R. 2958
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CKnust v. Wilkins
Ohio,2006.

Supreme Court of Ohio.
KNUST et al., Appellants,

V.
WILKINS, Tax Commr., Appellee.

No. 2005-2084.

Submitted June 6, 2006.
Decided Nov. 22, 2006.

Background: Husband and wife requested that they
not be required to pay Ohio personal income tax on
income earned by two grantor trusts that they created.
The Tax Commissioner and the Board of Tax
Appeals (BTA) concluded that the trusts' income
passed through the tmsts and was taxable to husband
and wife themselves. Husband and wife appealed.

Holding: The Supreme Court, O'Connor, J., held that
income eamed by the trusts was taxable to husband
and wife themselves, even though they had been
designated as "electing small business tmsts."

Affinned.

O'Donnell, J., filed a dissenting opinion.
West Headnotes
Llj Internal Revenue 220 0=3885

220 Intema) Revenue
220V Income Taxes

220V O Small Business Corporations
(Subchapter S Corporations)

220k3885 k. In General. Most Cited Cases
Subchapter S of the Intemal Revenue Code permits
the owners of qualifying corporations to elect a
special tax status under which the corporation and its
shareholders receive conduit-type taxation that is
comparable to partnership taxation. 26 U.S.C.A. &
1361 et sea.

121 Internal Revenue 220 C^3896

Page 1

(Subchapter S Corporations)
220k3896 k. Income Taxable to

Stockholders; Undistributed Income. Most Cited
Cases
For tax purposes, a Subchapter S corporation differs
significantly from a normal corporation in that the
profits generated through the S corporation are taxed
as personal income to the shareholders. 26 U.S.C.A.
§ 1361 et seq,

IM Internal Revenue 220 ^3885

220 Intemal Revenue
220V hicome Taxes

220V O Small Business Corporations
(Subchapter S Corporations)

220k3885 k. In General. Most Cited Cases
The taxable income of a Subchapter S corporation is
computed essentially as if the corporation were an
individual. 26 U.S.C.A. § 1361 et seq

jfl Taxation 371 0^3551

371 Taxation
371 VIII Income Taxes

371 VIII(G) Assessment
3710548 Judicial Review

371k3551 k. Scope and Extent of
Review in General. Most Cited Cases
In reviewing a Board of Tax Appeals (BTA)
decision, the Supreme Court must determine whether
that decision was reasonable and lawful. R.C.
5717.04.

L51 Taxation 371 ^3551

371 Taxation
371 VIII Income Taxes

371 VIII(G) Assessment
3710548 Judicial Review

371k3551 k. Scope and Extent of
Review in General. Most Cited Cases
The Supreme Court will not hesitate to reverse a
Board of Tax Appeals (BTA) decision that is based
on an incorrect legal conclusion.

220 Intemal Revenue
220V Income Taxes u6 Taxatiun 371 C^3547

220V(O) Small Business Corporations
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371 Taxation
371 VIII Income Taxes

37 IVIII(G) Assessment
371k3547 k. Administrative Review. Most

Cited Cases

Taxation 371 C^3551

371 Taxation
371 VIII Income Taxes

371 VHI(G) Assessment
371 k3548 Judicial Review

371k3551 k. Scope and Extent of
Review in General. Most Cited Cases
The Board of Tax Appeals (BTA) is responsible for
detetmining factual issues and, if dte record contains
reliable and probative support for these BTA
detetminations, the Supreme Court will affirm them.

171 Taxation 371 C^3544

371 Taxation
371 VIII Income Taxes

371 VIII(G) Assessment
3710543 Evidence

371k3544 k. In General. Most Cited
Cases
In proceeding before the Board of Tax Appeals
(BTA), the burden of proof rests on the taxpayer to
show the manner and extent of the error in the Tax
Commissioner's final determination.

11 Taxation 371 C77^73544

371 Taxation
371 VIII Income Taxes

371 VIII(G) Assessment
371k3543 Evidence

371k3544 k. In General. Most Cited
Cases
The Tax Commissioner's findings are presumptively
valid, absent a demonstration that those findings are
clearly unreasonable or unlawful.

191 Taxation 371 06^3493

371 Taxation
371 VIII Income Taxes

371 VIII(D) Persons Liable
371k3491 Estates and Trusts

371k3493 k. Tmsts in General. Most
Cited Cases
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Income eatned by two grantor trusts created by
husband and wife passed through the tmsts and was
taxable to husband and wife themselves, even though
the two tmsts had been designated as "electing small
business trusts" (ESBTs) at the time they were
created. 26 U.S.C.A. §§ 641(c), 1361(c)(2)(A)(v),
e I A i.

**244 Taft, Stettinius & Hollister, L.L.P., and
Stephen M. Nechemias, Cincinnati, for appellants.
Jim Petro, Attorney General, Robert C. Maier, Senior
Deputy Attotney General, and Barton A. Hubbard,
Assistant Attomey General, for appellee.
Corsaro & Associates Co., L.P.A., and Joseph G.
Corsaro, Cleveland, in support of neither party, for
amici curiae, Rome P. Busa Jr. and Anthony J. Busa.
O'CONNOR, J.
*331 fl 1) A husband and wife contend in this
appeal that they should not be required to pay Ohio
personal income tax on the income eatned by two
trusts that (hey created. The Tax Commissioner and
the Board of Tax Appeals ("BTA") concluded,
however, that the trusts' income passed through the
trusts and was taxable to the husband and wife
themselves. That conclusion was a sound one, and we
therefore affirm the BTA's decision.

*332Facts and Procedural History

{¶ 2} The appellants-David G. Knust and Susan
Purkrabek-Knust-are a married**245 couple in
Cincinnati. They established a corporation in 1983
called Precision Packaging & Services, Inc. As the
name suggests, the company provided packaging
services, and both David and Susan worked at the
company, served as officers of the company, and
were its sole shareholders initially.

f11f21r31 {¶ 3} Starting in 1995, David and Susan
elected to treat the packaging company as a
Subchapter S corporation (often referred to as an "S
corporation"). As this court has explained,
"Subohapter S of the Internal Revenue Code (Section
1361 et sea..Title 26, U.S.Code) permits the owners
of qualifying corporations to elect a special tax status
under which the corporation and its shareholders
receive conduit-type taxation that is comparable to
parmership taxation." Ardire v. Tracy (1997), 77
Ohio St.3d 409, 674 N.E.2d 1155, fn. 1. "For tax
purposes, a Subchapter S corporation differs
significantly from a normal corporation in that the
profits generated through the S corporation are taxed
as personal income to the shareholders. The taxable
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income of an S corporation is computed essentially as
if the corporation were an individual." Id.

{¶ 4) Then, in 1998, David and Susan created
separate trusts, which they named the David Knust
Grantor Trust and the Susan Purkrabek Grantor
Trust. Both David and Susan transferred their shares
of the packaging eompany's stock to their respective
trusts.

(15) David named himself as the sole trustee of his
trust, and Susan named herself the sole trustee of her
trust. Each af them also chose in 1998 to designate
their respective trusts as "electing small business
trusts" or "ESBTs" under the Intemal Revenue Code.
See Section 641(c), Title 26, U.S.Code.

(16) On February 26, 2000, the two trusts sold their
shares of the packaging company to a separate
corporate entity in which David and Susan held no
interest. Each trust received more than $16 million
for the sale of the company's shares, and both trusts
paid federal income tax on those sale proceeds.

(17) On their joint Ohio income tax return for the
year 2000, David and Susan reported the proceeds
from the sale as personal income to them, and they
paid Ohio income tax on those proceeds in April
2001. They then asked the Tax Commissioner in late
April 2001 to refund more than $2 million of the
income taxes that they had just paid for tax year
2000, contending that the income received by the two
trusts from the sale of the packaging company's
shares should not have been treated by Ohio as
taxable personal income to David and Susan
themselves.

(¶ 8) The Tax Commissioner issued a final
determination in 2004 denying David and Susan's
refund claim for tax year 2000. David and Susan then
*333 challenged that decision before the BTA, which
lteld a hearing on the matter in December 2004.

{¶ 9) The BTA agreed with the Tax Commissioner,
concluding that the two trusts were "grantor trusts"-
that is, they were tmsts over which David and Susan,
as the creators and tmstees of the trusts, retained
substantial control-and therefore the income received
by the trusts was properly taxable to David and Susan
themselves. The ordinary mle for the taxation of a
grantor trust-that any income eamed by the trust is
taxed not to the trust but rather to the grantor himself
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or herself-is not changed, according to the BTA, by
the fact that the trust has been designated as an
"electing small business tmst" under the Intemal
Revenue Code. The BTA therefore affirmed the Tax
Commissioner's decision to deny David and Susan's
refund claim.

**246 {¶ 101 David and Susan have now appealed to
this court.

Standard of Review

14 5 6{¶ 11) In reviewing a BTA decision, this
court must determine whether that decision was
"reasonable and lawful." Columbus C[tv School Dist
Bd. of Edn. v. Zaino (2001), 90 Ohio St.3d 496, 497,
739 N.E.2d 783:R.C. 5717.04. The court "will not
hesitate to reverse a BTA decision that is based on an
incorrect legal conclusion." Gahanna-Jefferson Local
School Dist. Bd. of Edn v Zaino (2001), 93 Ohio
St.3d 231. 232, 754 N.E.2d 789. But "[t]he BTA is
responsible for determining factual issues and, if the
record contains reliable and probative support for
these BTA detetminations," this court will affirm
them. Am. Natl. Can Co. v. Tracv (1995), 72 Ohio
St.3d 150, 152, 648 N.E.2d 483.

f71181 {¶ 12) The burden of proof rests on the
taxpayer "to show the manner and extent of the error
in the Tax Commissioner's final determination."
Standards Testing Laboratories, Inc. v. Zaino, 100
Ohio St.3d 240, 2003-Ohio-5804. 797 N .E.2d 1278 , 11
30. The Tax Commissioner's findings "are
presumptively valid, absent a demonstration that
those findings are clearly unreasonable or unlawful."
Nusseibeh v. Zaino, 98 Ohio St.3d 292. 2003-Ohio-
855. 784 N.E.2d 93.11 10.

Analysis

j9j {¶ 13) We must determine in this case whether
the income eamed in the year 2000 by David and
Susan's trusts was part of David and Susan's own
"adjusted gross income" for that year.

(¶ 14) As we previously explained, "Ohio has
imposed-in R.C. 5747.02(A)-a tax on the 'adjusted
gross income' of individuals and has defined
'adjusted gross income' in R.C. 5747.01(A) as
'federal adjusted gross income, as defined and used
in the Internal Revenue Code, adjusted as provided in
this section.' In other words, the adjusted gross
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income of Ohio residents and those who earn or
receive *334 income in Ohio is taxed, and in
calculating each taxpayer's `adjusted gross income,'
Ohio looks to the definition that Congress has given
to that term in the Intemal Revenue Code."Bucklev v.
Wilkins, 105 Ohio St.3d 350, 2005-Ohio-2166, 826
N.E.2d811.48.

{¶ 15) An individual taxpayer's adjusted gross
income under the Intemal Revenue Code includes
"gross income" minus certain deductions not at issue
in this case, and gross income includes income from
various sources, including income received by the
taxpayer from a trust. See Sections 61(a)(15) and
62(a), Title 26, U.S.Code.

(116) The Internal Revenue Code also indicates that
income earrted by a grantor trust is taxable to the
grantor rather than to the trust itself. See Sections 671
to 679, Title 26, U.S.Code. Time and again, federal
courts have applied those statutory provisions to
grantor ttvsts. See, e.g., Schulz v. Commr. oflnterna!
Revenue (C.A.7, 1982). 686 F.2d 490. 495 ("The
main thrust of the grantor trust provisions is that the
trust will be ignored and the grantor treated as the
appropriate taxpayer whenever the grantor has
substantially unfettered powers of disposition");
Neelv v. United States (C.A.9, 1985), 775 F.2d 1092,
1094 ("Under 26 U.S.C. 06 671-677 (19821 a grantor
of a trust who has retained certain powers of
disposition which may be exercised without the
approval or consent of an adverse party is treated as
the owner of the trust and, thus, is taxed
individually").

{¶ 17} The Tax Commissioner concluded that the
two trusts in question were in fact grantor trusts, and
the BTA agreed. That conclusion is a sound one and
is not challenged by David or Susan, who were each
entitled-according to the tmst documents **247 that
they signed in 1998-to "sell or exchange, publicly or
privately, any assets, real or personal" in their
respective trusts. Also, they both expressly
designated their trusts as grantor trusts, they both
named themselves as the sole trustee of their
respective trusts, they were each entitled to reclaim
all or part of the trust assets and to receive all net
income eamed by their respective trusts, and they
both reserved the right under the trust agreements to
amend or revoke those agreements.

{¶ 18) Even though their trusts were grantor tmsts,
David and Susan contend that the income eartted by
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those trusts was not taxable to them personally,
because they had designated the trusts as "electing
small business trusts" or "ESBTs." That special
designation, they claim, changes the basic rule that
the income eamed by a grantor trust should be treated
as taxable income to the grantor himself or herself.

{¶ 19) Congress created the ESBT designation in
1996, Pub.L, No. 104-188. 110 Stat. 1755, and gave
trusts that were designated as ESBTs the power to
own stock in S corporations. See Section
1361(c)(2)(A)(v)- Title 26. U S Code. A trust *335
can qualify as an ESBT if its only beneficiaries are
individuals, estates, or certain organizations listed in
the Intemal Revenue Code. See Section
1361(e)(1)(A)(i)- Title 26, U.S.Code.

(1201 There is no dispute in this case that David and
Susan designated their trusts as ESBTs when they
created those trusts in 1998. And, as the BTA found,
both David and Susan undeniably transferred all of
the shares of their packaging company-an S
corporation-to those trusts in 1998.

(1211 The only question, then, is whether the trusts'
status as ESBTs changed the taxability of the income
that those grantor trusts earned. We conclude-like the
Tax Commissioner and the BTA-tttat it did not. The
income that the trusts earned when they sold the
shares of the packaging company in 2000 is properly
treated as part of David and Susan's own adjusted
gross income for that year.

{¶ 22) According to David and Susan, the income
eamed by their trusts should be taxed under Section
641(c), Title 26, U.S.Code. That provision explains
how taxes are to be calculated on any portion of an
ESBT that owns stock in one or more S corporations
when an income tax is "imposed by this chapter
[Section I et sea., Title 26, U.S.Codel on such
separate trust" Section 641(c)(1)(A) and Title
26. U.S.Code.

{¶ 231Title 26 of the U.S.Code, however, does not
impose an income tax on grantor trusts. See
Ferguson, Freeland & Ascher, Federal Income
Taxation of Estates, Trusts, and Beneficiaries (3d
Ed.2000) 10-25 to 10-26, Section 10.05 [C] ("If a
grantor is treated as owner of an entire trust, * * * the
trust has no tax liability to compute. Basically,
therefore, the trust is completely ignored for income
tax purposes"); Danforth, A Proposal for Inteeratine
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the Income and Transfer Taxation of Trusts (1999),
18 Va. Tax Rev. 545, 546 ("under the so-called
grantor trust rules of fSections 671 to 679. Title 26,
U.S.Code], a trust is not treated as a separate taxable
entity if the grantor retains a sufficient degree of
control over or beneficial interest in the trust").

(124) Instead, the income eamed by a grantor trust
passes through to the grantor and is taxed to him or
her under Sections 671 to 679, Title 26, U.S.Code.
See Rev. Rul. 90-7. 1990-1 C.B. 153 ("When a
grantor is treated as the owner of an entire trust, the
grantor is considered to be the owner of the trust
assets for federal income tax purposes"); Ferguson,
Freeland**248 & Ascher, supra, at 10-26, Section
10.05[C] ("The grantor takes into account all its
items of income, deductions, and credits in
computing his or her tax liability").

(125) Nothing in the statutory provision cited by
David and Susan-Section 641(c), Title 26, U.S.Code-
suggests that that principle changes when the grantor
trust is designated as an ESBT. That statute simply
says that when an income tax is imposed on a trust,
that tax is to be calculated in a specified way if the
trust is an ESBT. Where, as in tMs case, no income
tax is imposed on the trust, *336 however, the statute
does not come into play. In other words, a grantor
trust can elect ESBT status, but that status does not
change the ordinary requirement that the grantor
trust's income is taxed to the grantor and not to the
trust itself. Grantor trusts pay no tax on the income
they eam, and therefore the provisions of Section
641 c conceming the calculation of taxes on an
electing-small-business trust do not apply if the
ESBT is a grantor trust.

{¶ 26) The BTA reached that same conclusion,
explaining that "the determination that an ESBT trust
is a grantor trust * * * controls the manner of
taxation" for that trust. According to the BTA, there
is no support "for the appellants' claim that an ESBT
election overrides grantor trust rules." As explained
above, the BTA's decision is consistent with the
relevant provisions of the Internal Revenue Code.

(¶ 27) It is notable that the two trusts filed separate
federal income tax retums for the year 2000 claiming
the income eanted by the trusts during that year as
taxable to the trusts themselves rather than to David
and Susan individually. That is, the appellants failed
to include, as part of their own 2000 federal adjusted
gross income, the income that their grantor trusts
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eamed. Yet as the BTA rightly explained, "the Tax
Commissioner is not confined to follow" a taxpayer's
statement that certain income should be excluded
from the taxpayer's federal adjusted gross income.

{¶ 28) Like the Tax Commissioner and the BTA, we
conclude that David and Susan should have included
on their individual federal income tax returns the
income that the grantor trusts eamed. The failure of
the Internal Revenue Service to insist that the returns
be changed to reflect the trust income as personal
income-a failure explained, perhaps, by the fact that
ESBT trusts pay "the highest rate of tax" under
Section 641(c)(2)(A), Title 26. U.S.Code, on any
taxable income-does not prevent the Tax
Commissioner or this court from applying the federal
statutes as they are written.

(129) The BTA's eonclusion is also supported by a
federal regulation that amplifies the statutory
provisions discussed above. According to Section
1.64 t(c)-1(c). Title 26, C.F.R., an ESBT that is also a
grantor trust is taxed like an ordinary grantor trust:
"[t]he grantor * * * includes" in his or her own
taxable income those "items of income * * *
attributable to * * * the ESBT under [Section 671 ,
Title 26, U.S.Code]."

{¶ 30) Admittedly, that regulation is "applicable for
taxable years of ESBTs that end on and after
December 29, 2000." Section 1.641(c)-1(k)- Title 26,
C.F.R. David and Susan argue that the regulation
does not apply to their trusts because the trusts sold
the packaging company's shares on February 26,
2000. The taxable year in question for David and
Susan's trusts ended on December 31, 2000, however,
as is shown on the face of the federal income tax
retums that they *337 filed for those trusts. Even if,
as they contend, the ESBT status of their trusts ended
once the **249 packaging company's assets were
sold by the trusts in February 2000, they have offered
no separate tax retums suggesting that they treated
the taxable year for the ESBTs as having ended on
any date earlier than December 31, 2000. The
regulation therefore does apply to them, and that
regulation reinforces the conclusion that the BTA
rightly drew from the relevant statutes: that David
and Susan themselves owed state income tax on the
income earned by their grantor trusts during tax year
2000.

Conclusion
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{¶ 31 } The BTA's conclusion that income earned by
a grantor trust is taxable to the grantor rather than to
the trust itself-even if the trust is an ESBT-is
supported by the relevant federal statutes. The BTA's
decision is reasonable and lawful, and we therefore
affirm it.

Decision affitmed.

MOYER, C.J., RESNICK, PFEIFER, LUNDBERG
STRATTON and LANZINGER, JJ., concur.
O'DONNELL, J., dissents.
O'DONNELL, J., dissenting.
(1 32) In 1998, David and Susan Knust created
separate grantor trusts funded with shares of their
packaging company, Precision Packaging & Services,
Inc. At that time, they designated those trusts as
"electing small business trusts" ("ESBTs") pursuant
to Section 641(c), Title 26, U.S.Code. On February
26, 2000, David and Susan sold their shares of
Precision Packaging, which resulted in the
termination of both ESBTs as of that date, Because
this sale terminated the trusts prior to the
applicability of the Treasury Regulation upon which
the majority relies, the income eamed by the trust is
not taxable to David and Susan individually.
Accordingly, I respectfully dissent from the decision
of the majority to the contrary.

(133) Section 443(a), Title 26, U.S.Code, provides:

(¶ 34)"A return for a period of less than 12 months
(referred to in this section as 'short period') shall be
made under any of the following circumstances:

{¶ 35} "(2) When the taxpayer is in existence during
only part of what would otherwise be his taxable
year." (Emphasis added.)

{ll 36} The trusts in question terminated on February
26, 2000, and, therefore, their taxable year ended on
that date. Treasury Regttlation 1.641(c)-I(k), upon
which the majority relies, is "applicable for taxable
years of ESBTs that end on and after December 29,
2000."(Emphasis added.) °338Section 1.641(c)-1(k),
Title 26, C.F.R. Because the ESBTs had terminated
prior to December 29, 2000, the Treasury Regulation
does not apply to them. The majority attempts to
circumvent this regulation and the plain language of
Section 443(a) by stating that David and Susan
"offered no separate tax returns suggesting that they
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treated the taxable year for the ESBTs as having
ended on any date earlier than December 31, 2000."
In my view, this point is not persuasive, because
Section 443(a) provides that a°short period" tax
return "shall be made" when a taxpayer ceases to
exist during a tax year. The tax year in question,
therefore, tetminated when the taxpayer ceased to
exist regardless of the date indicated on the tax
retum.

{¶ 37) Tellingly, the Internal Revenue Service did
not demand that the taxpayer alter the ESBT retums
to reflect the trust income as personal income.
Because this case involves the application of a
federal tax statute, and because the Intemal Revenue
Service did not require David or Susan to amend their
tax returns as the **250 Commissioner has, I would
hold that the ESBT income is not taxable to David or
Susan individually.

Ohio,2006.
Knust v. Wilkins
I11 Ohio St.3d 331, 856 N.E.2d 243, 2006 -Ohio-
5791

END OF DOCUMENT
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Ms. Margulies, Mr. Eberhart, and Mr. Dunlap concur.

The Board of Tax Appeals considers this matter following receipt of

responses to an order requiring the parties to show cause as to why the commissioner's

final determination should not be affirmed under authority of Knust v. Wilkins, i l l

Ohio St.3d 331, 2006-Ohio-5791.
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The record before us establishes that the appellants claim that the Tax

Commissioner has erroneously included income and gains from their "electing small

business trust," or ESBT, on their 2000 individual income tax return. In Knust, supra,

the Ohio Supreme Court determined that income earned by a grantor trust is taxable to

the grantor rather than to the trust itself, even if the trust is an ESBT.

In their response to the show cause order, the Vestfalls assert that their

situation should be distinguished from the one considered in Knust, supra. The

Vestfalls argue that the ESBT now before us terminated prior to the December 29,

2000 effective date of Section 1.641(c)-1(k), Title 26, C.F.R. Because the Vestfalls

assert that their ESBT terniinated prior to the effective date of the treasury regulations,

they conclude that they owe no income on the grantor trust for tax year 2000. We

disagree.

The Vestfalls rely upon Justice O'Donnell's dissent from the majority

opinion in Knust, supra. He states in that dissent that "because this sale tenninated the

trusts prior to the applicability of the Treasury Regulation upon which the majority

relies, the income earned by the trusts is not taxable *** individually." Knust, supra, at

¶ 32. We note, however, that our original Knust decision did not rely upon the

applicability of the regulations. Instead, we determined that the income earned by a

grantor trust is taxable to the grantor pursuant to the applicable statutes. We expressly

found that "the regulations themselves do not control our determination herein." Knust

v. Wilkins (Oct. 14, 2005), BTA No. 2004-M-533, unreported at 7.

2
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On appeal, the Supreme Court reached a similar conclusion. The

majority of the court specified, "The BTA's conclusion that income earned by a

grantor trust is taxable to the grantor rather than to the trust itself - even if the trust is

an ESBT - is supported by the relevant federal statutes." Knust, supra, at ¶ 32,

(Emphasis added.) See, also, Knust, at ¶30 (holding that the "regulation reinforces

the conclusion that the BTA rightly drew from the relevant statutes"). A review of the

court's opinion, in its entirety, supports the conclusion that its determination is based

upon Section 641(c), Title 26, U.S.Code.

We acknowledge that the court also looked to the regulations;

nevertheless, the court found that the regulations were supportive of the statutory

provisions. Id. at ¶ 29. Moreover, the court noted that a taxpayer could not rely upon

the effective date of the regulations where the taxpayer filed his or her return for a

taxable year ending after the regulations became effective:

"Admittedly, that regulation is `applicable for taxable
years of ESBTs that end on and after December 29, 2000.'
Section 1.641(c)-I(k), Title 26, C.F.R. David and Susan
argue that the regulation does not apply to their trusts
because the trusts sold the packaging company's shares on
February 26, 2000. The taxable year in question for David
and Susan's trusts ended on December 31, 2000, however,
as is shown on the face of the federal income tax returns
that they filed for those trusts. Even if, as they contend, the
ESBT status of their trusts ended once the packaging
company's assets were sold by the trusts in February 2000,
they have offered no separate tax returns suggesting that
they treated the taxable year for the ESBTs as having
ended on any date earlier than December 31, 2000. The
regulation therefore does apply to them, and that regulation
reinforces the conclusion that the BTA rightly drew from
the relevant statutes: that David and Susan themselves

3
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owed state income tax on the income eamed by their
grantor trusts during tax year 2000." Id. at ¶ 30.

Although the Vestfalls claim their ESBT was terminated prior to

December 29, 2000, they, like the taxpayers in Knust, supra, filed their tax returns for

2000 for a tax year ending December 31, 2000. See S.T. at 62-92. There are no tax

returns in the record suggesting that the Vestfalls treated the taxable year of the ESBT

as having ended prior to December 31, 2000. Thus, the regulation does apply to the

Vestfalls. Id. at ¶ 30.

In addition to the application of Knust, the Vestfalls argue that the

commissioner is without the authority to interpret the applicable federal statutes, and

as such, had no power to issue the subject assessment. We disagree. In Knust, supra,

the court acknowledged that, in making an Ohio income tax assessment, the

commissioner has the authority to apply the federal statutes. Id. at ¶ 28. See, also,

Buckley v. Wilkins, 105 Ohio St.3d 350; 2005-Ohio-2166, in which the court held that

1) the General Assembly, with regard to what constitutes income for Ohio tax

purposes, may refer to federal statutes and 2) the commissioner has the statutory

authority to question income tax returns and to make assessments based upon any

information in his possession.' While the Vestfalls essentially argue that the

' To the extent the Vestfalls argue that the commissionei s actions are unconstitutional, we retnind the parties
that this board lacks jurisdiction to detetmine the facts on constitutional issues or to declare a statute
unconstitutional. Cleveland Gear Co. v. Limbach (1988), 35 Ohio S1.3d 229, and MCI Telecommunications
Corp. v. Limbach (1994), 68 Ohio St.3d 195. See, also, Valvoline Instant Oil Change, Inc. v. Tracy (1997), 78
Ohio St.3d 53; NACCO Industries v. Tracy (June 7, 1996), BTA No. 1995-K-1210, unreported, affirmed on
other grounds (1997), 79 Ohio St.3d 314. Contentions regarding the possible violations of the Equal Protection
and Supremacy Clauses have been set out by the parties to preserve the issue for a court's review, if necessary.
Bd ofEdn. ofSouth-Western City Schools v. Kinney (1986), 24 Ohio St.3d 184.

4
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conunissioner applied an incorrect interpretation to the federal statutes, Knust, supra,

supports the commissioner's action.

Finally, the Vestfalls argue that the commissioner impermissibly

extended the statute of limitations by issuing an assessment on the 2000 tax year but

not issuing a final determination on their petition for reassessment until June 15, 2006.

The Vestfalls note that their petition for reassessment was filed on June 25, 2002.

They had a hearing before the convnissioner on September 2, 2003, at which time, the

Vestfalls represent, they were informed that a determination would be forthcoming by

the end of 2003. Instead, the commissioner's determination was issued nearly three

years later. The Vestfalls note that the delay has caused interest to accumulate on the

assessment.

Although characterized as a violation of the statute of limitations, the

Vestfalls actually seek to apply the doctrine of laches to bar the commissioner's

actions? However, the doctrine of ]aches, like estoppel, does not generally operate to

the detriment of the state. Bd of Pharmacy v. Frantz (1990), 51 Ohio St.3d 143; Dept.

of Transportation v. Sullivan (1988), 35 Ohio St.3d 137. This is so even when state

employees make misleading or confusing statements. Sekerak v. Fairhill Mental

Health Ctr. (1986), 25 Ohio St.3d 38. We have previously found that the doctrine of

laches does not operate to prevent the Tax Commissioner from issuing assessments. Z

Corp. v. Tracy (Oct. 2, 1992), BTA Case No.1991-N-417, unreported. Moreover, the

doctrine of laches, like estoppel, is an equitable remedy. We note that the Board of Tax

z There is no question that the assessment itself was issued within the statute of limitations. See R.C. 5747.13.

5
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Appeals has no express or implied equity jurisdiction. Columbus Southern Lumber Co.

v. Peck (1953), 159 Ohio St. 564. As a creature of statute, we have only the

jurisdiction, power, and duties expressly given by the General Assembly. Steward v.

Evatt (1944), 143 Ohio St. 547; Leiphart Lincoln-Mercury, Inc. v. Bowers (1958), 107

Ohio App. 259.

In the instant matter, it appears that the commissioner issued the final

determination just after we issued our decision in Knust, supra. At about the same

time, the commissioner issued a multitude of determinations involving ESBTs. We

cannot say that his decision to hold this and other similar cases until the BTA spoke on

the ESBT issue was unreasonable. Moreover, aLthough the Vestfalls cite to the interest

accumulating on the assessment, they ignore the fact that they could have avoided

interest charges by paying the assessment in full and seeking a refund.

In conclusion, upon review of the responses to the show cause order, and

in accordance with Knust, supra, and the evidence in the record before us, the Board of

Tax Appeals affirms the Tax Commissioner's final determination.

ohiosearohkeybta
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West?aw.
Page I

United States Code Annotated Currentness
Constitution of the United States

ghttp://www.westlaw. com/Find/Default.wl?rs=dfal.0&vr=2.0&DB=USCA++++++++++++
&DocName=PRTa/o28015313275%29+%25+CI%28REFS+%28DISP+%2F2+TABLE%29+
a/o28MISC+%2F2+TABLEa/o29%29&FindType=1&JL=2&SR=SB Annotated

'WArticle VI. Debts Validated--Supreme Law of Land--Oath of Office (Refs & Annos)
-+Clause 1. Debts Validated

All Debts contracted and Engagements entered into, before the Adoption of this Constitution, shall be as valid
against the United States under this Constitution, as under the Confederation.

Clause 2. Sapreme Law of Land

This Constitution, and the Laws of the United States which shall be made in Pursuance thereof; and all Treaties
made, or which shall be made, under the Authority of the United States, shall be the supreme Law of the Land;
and the Judges in every State shall be bound thereby, any Thing in the Constitution or Laws of any State to the
Contrary notwithstanding.

Clause 3. Oath of Office; Religious Test Denied

The Senators and Representatives before mentioned, and the Members of the several State Legislatures, and all
executive and judicial Officers, both of the United States and of the several States, shall be bound by Oath or
Affirmation, to support this Constitution; but no religious Test shall ever be required as a Qualification to any
Office or public Trust under the United States.

END OF DOCUMENT
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We.stlaw.
26 U.S.C.A. § 62
I.R.C. § 62

P

Effective: December 20, 2006

United States Code Annotated Currentness
Title 26. Intemal Revenue Code (Refs & Annos)

Subtitle A. Income Taxes (Refs & Annos)
Chapter 1. Normal Taxes and Surtaxes (Refs & Annos)

'W Subchanter B. Computation of Taxable Income
' W Part I. Definition of Gross Income, Adjusted Gross Income, Taxable Income, Etc.

-+ § 62. Adjusted gross income defined

Page 1

(a) General rule:-For purposes of this subtitle, the term "adjusted gross income" means, in the case of an
individual, gross income minus the following deductions:

(1) Trade and business deductions.--The deductions allowed by this chapter (other than by part VII of this
subchapter) which are attributable to a trade or business carried on by the taxpayer, if such trade or business
does not consist of the perfotmance of services by the taxpayer as an employee.

(2) Certain trade and business deductions of employees: -

(A) Reimbursed expenses of employees.--The deductions allowed by part VI (section 161 and following)

which consist of expenses paid or incurred by the taxpayer, in connection with the performance by him of

services as an employee, under a reimbursement or other expense allowance arrangement with his

employer. The fact that the reimbursement may be provided by a third party shall not be determinative of

whether or not the preceding sentence applies;

(B) Certain expenses of perforndng artists.- -The deductions allowed by section 162 which consist of
expenses paid or incurred by a qualified perfomning artist in connection with the performances by him of
services in the performing arts as an employee.

(C) Certain expenses of officials.--The deductions allowed by section 162 which consist of expenses paid
or incurred with respect to services performed by an official as an employee of a State or a political
subdivision thereof in a position compensated in whole or in part on a fee basis.

(D) Certain expenses of elementary and secondary school teachers.--In the case of taxable years
beginning during 2002, 2003, 2004, 2005, 2006, or 2007, the deductions allowed by section 162 which
consist of expenses, not in excess of $250, paid or incurred by an eligible educator in connection with
books, supplies (other than nonathletic supplies for courses of instruction in health or physical education),
computer equipment (including related software and services) and other equipment, and supplementary
materials used by the eligible educator in the classroom.

(E) Certain expenses of members of reserve components of the Armed Forces of the United States: -
The deductions allowed by section 162 which consist of expenses, determined at a rate not in excess of the

© 2007 Thomson/West. No Claim to Orig. U.S. Govt. Works.
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rates for travel expenses (including per diem in lieu of subsistence) authorized for employees of agencies
under subchapter I of chapter 57 of title 5, United States Code, paid or incurred by the taxpayer in
connection with the performance of services by such taxpayer as a member of a reserve component of the
Armed Forces of the United States for any period during which such individual is more than 100 miles
away from home in connection with such services.

(3) Losses from sale or exchange of property.--The deductions allowed by part VI (sec. 161 and following) as
losses from the sale or exchange of property.

(4) Deductions attributable to rents and royalties.- -The deductions allowed by part VI (sec. 161 and
following), by section 212 (relating to expenses for production of income), and by section 611 (relating to
depletion) which are attributable to property held for the production of rents or royalties.

(5) Certain deductions of life tenants and income beneficiaries of property.--in the case of a life tenant of
property, or an income beneficiary of property held in trust, or an heir, legatee, or devisee of an estate, the
deduction for depreciation allowed by section 167 and the deduction allowed by section 611.

(6) Pension, profit-sharing, and annuity plans of self-employed individuals.--In the case of an individual
who is an employee within the meaning of section 401 (c)(1), the deduction allowed by section 404.

(7) Retirement savings.--The deduction allowed by section 219 (relating to deduction of certain retirement
savings).

[(8) Repealed.Pub.L. 104-188. Title I. § 1401(b)(4), Aug. 20, 1996, 110 Stat. 17881

(9) Penalties forfeited because of premature withdrawal of funds from time savings accounts or deposits.-
-The deductions allowed by section 165 for losses incurred in any transaction entered into for profit, though not
connected with a trade or business, to the extent that such losses include amounts forfeited to a bank, mutual
savings bank, savings and loan association, building and loan association, cooperative bank or homestead
association as a penalty for premature withdrawal of funds from a time savings account, certificate of deposit,
or similar class of deposit.

(10) Alimony.--The deduction allowed by section 215.

(11) Reforestation expenses.- -The deduction allowed by section 194.

(12) Certain required repayments of supplemental unemployment compensation beoeGts: -The deduction
allowed by section 165 for the repayment to a trust described in paraeraoh (9) or (17) of section 501(c) of
supplemental unemployment compensation benefits received from such tmst if such repayment is required
because of the receipt of trade readjustment allowances under section 231 or 232 of the Trade Act of 1974 (19
U.S.C. 2291 and 2292).

(13) Jury duty pay remitted to employer:-Any deduction allowable under this chapter by reason of an
individual remitting any portion of any jury pay to such individual's employer in exchange for payment by the
employer of compensation for the period such individual was performing jury duty. For purposes of the
preceding sentence, the term "jury pay" means any payment received by the individual for the discharge of jury
duty.

(14) Deduction for clean-fuel vehicles and certain refueling property.--The deduction allowed by section
179A.

m 2007 Thomson/West. No Claim to Orig. U.S. Govt. Works.
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(15) Moving expenses.- -The deduction allowed by section 217.

(16) Archer MSAs.--The deduction allowed by section 220.

(17) Interest on education loans.--The deduction allowed by section 221.

(18) Higher education expenses.- -The deduction allowed by section 222.

(19) Health savings accounts.- -The deduction allowed by section 223.

(20) Costs involving discrintination suits, etc.- -Any deduction allowable under this chapter for attomey fees
and court costs paid by, or on behalf of, the taxpayer in connection with any action involving a claim of
unlawful discrimination (as defined in subsection (e)) or a claim of a violation of subchapter III of chapter 37 of

title 31, United States Code [FNII or a claim made under section 1862(b)(3)(A) of the Social Secwity Act 42

U.S.C. 1395v(b)(3)(A)). The preceding sentence shall not apply to any deduction in excess of the amount
includible in the taxpayer's gross income for the taxable year on account of a judgment or settlement (whether
by suit or agreement and whether as lump sum or periodic payments) resulting from such claim.

(21) Attorneys fees relating to awards to whistleblowers.--Any deduction allowable under this chapter for
attorney fees and court costs paid by, or on behalf of, the taxpayer in connecdon with any award under section
7623 b(relating to awards to whistleblowers). The preceding sentence shall not apply to any deduction in
excess of the amount includible in the taxpayer's gross income for the taxable year on account of such award.

Nothing in this section shall permit the same item to be deducted more than once.

(b) Qualified performing artist.-

(1) In general.--For purposes of subsection (a)(2)(B), the term "qualified performing artist" means, with respect
to any taxable year, any individual if--

(A) such individual performed services in the performing arts as an employee during the taxable year for at
least 2 employers,

(B) the aggregate amount allowable as a deduction under section 162 in connection with the perfonnance
of such services exceeds 10 percent of such individual's gross income attributable to the performance of
such services, and

(C) the adjusted gross income of such individual for the taxable year (determined without regard to
subsection (a)(2)(B)) does not exceed $16,000.

(2) Nominal employer not taken into account.--An individual shall not be treated as performing services in
the performing arts as an employee for any employer during any taxable year unless the amount received by
such individual from such employer for the performance of such services during the taxable year equals or
exceeds $200.

(3) Special rules for married couples: -

(A) In general.--Except in the case of a husband and wife who lived apart at all times during the taxable
year, if the taxpayer is married at the close of the taxable year, subsection (a)(2)(B) shall apply only if the
taxpayer and his spouse file a joint return for the taxable year.

© 2007 Thomson/West. No Claim to Orig. U.S. Govt. Works.
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(B) Application of paragraph (1).--In the case of a joint return--

(i) paragmph (1) (other than subparagraph (C) thereol) shall be applied separately with respect to each
spouse, but

(ii) paragraph (1)(C) shall be applied with respect to their combined adjusted gross income.

(C) Deterntination of marital status.--For putposes of this subsection, marital status shall be detetmined
under section 7703(a).

(D) Joint return.- -For purposes of this subsection, the term joint retum" means the joint return of a
husband and wife made under section 6013.

(c) Certain arrangements not treated as reimbursement arrangements.- -For purposes of subsection (a)(2)(A),
an arrangement shall in no event be treated as a reimbursement or other expense allowance arrangement if--

(1) such arrangement does not require the employee to substantiate the expenses covered by the arrangement to
the person providing the reimbursement, or

(2) such arrangement provides the employee the right to retain any amount in excess of the substantiated
expenses covered under the arrangement.

The substantiation requirements of the preceding sentence shall not apply to any expense to the extent that
substantiation is not required under section 274(d) for such expense by reason of the regulations prescribed under
the 2nd sentence thereof.

(d) Definition; special rules: -

(1) Eligible educator.--

(A) In general.--For purposes of subsection (a)(2)(D), the term "eligible educator" means, with respect to
any taxable year, an individual who is a kindergarten through grade 12 teacher, instructor, counselor,
principal, or aide in a school for at least 900 hours during a school year.

(B) Sehool:-The term "school" means any school which provides elementary education or secondary
education (kindergarten through grade 12), as determined under State law.

(2) Coordination with exclusions.- -A deduction shall be allowed under subsection (a)(2)(D) for expenses only
to the extent the amount of such expenses exceeds the amount excludable under section 135, 529(c)(1), or
530(d)(2) for the taxable year.

(e) Unlawful discrimination defined: -For purposes of subsection (a)(20), the term "unlawful discrimination"
means an act that is unlawful under any of the following:

(1) Section 302 of the Civil Rights Act of 1991 (2 U.S.C. 1202).

(2) Section 201, 202, 203, 204, 205, 206, or 207 of the Congressional Accountability Act of 1995 2( U.S.C.
1311,1312,1313,1314,1315,1316,or1317).
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(3) The National Labor Relations Act (29 U.S.C. 151 et seo.).

(4) The Fair Labor Standards Act of 1938 (29 U.S.C. 201 et sea.).

(5) Section 4 or 15 of the Age Discrimination in Employment Act of 1967 (29 U.S.C. 623 or 6334).

(6) Section 501 or 504 of the Rehabilitation Act of 1973 (29 U.S.C. 791 or 794).

(7) Section 510 of the Employee Ret'vement Income Security Act of 1974 (29 U.S.C. 1140).

(8) Title IX of the Education Amendments of 1972 (20 U.S.C. 1681 et seo.).

(9) The Employee Polygraph Protection Act of 1988 (29 U.S.C. 2001 et seq.).

( 10) The Worker Adjustment and Retraining Notification Act (29 U.S.C. 2102 et seg.).

(11) Section 105 of the Family and Medical Leave Act of 1993 (29 U.S.C. 2615).

(12) Chapter 43 of title 38, United States Code ( relating to employment and reemployment rights of members of
the uniformed services).

(13) Section 1977, 1979, or 1980 of the Revised Statutes (42 U.S.C. 1981, 1983, or 1985).

(14) Section 703, 704, or 717 of the Civil Rights Act of 1964 (42 U.S.C. 2000e-2, 2000e-3, or 2000e-16 .

(15) Section 804, 805, 806, 808, or 818 of the Fair Housing Act (42 U.S.C. 3604, 3605, 3606, 3608, or 3617).

(16) Section 102, 202, 302, or 503 of the Americans with Disabilities Act of 1990 (4ZU.S.C. 12112, 12132,
12182, or 12203).

(17) Any provision of Federal law (popularly known as whistleblower protection provisions) prohibiting the
discharge of an employee, the discrimination against an employee, or any other form of retaliation or reprisal
against an employee for asserting rights or taking other actions permitted under Federal law.

(18) Any provision of Federal, State, or local law, or common law claims permitted under Federal, State, or
local law--

(i) providing for the enforcement of civil rights, or

(ii) regulating any aspect of the employment relationship, including claims for wages, compensation, or
benefits, or prohibiting the discharge of an employee, the discriinination against an employee, or any other
form of retaliation or reprisal against an employee for asserting rights or taking other actions permitted by
law.

CREDIT(S)

(Aug. 16, 1954, c. 736, 68A Stat. 17; Oct. 10, 1962, Pub.L. 87-792, § 7(b), 76 Stat. 828; Feb. 26, 1964, Pub.L. 88-
272, Title 11, § 213(b), 78 Stat. 52; Dec. 30, 1969, Pub.L. 91-172, Title V, § 531(b), 83 Stat. 655; Sept. 2, 1974,
Pub.L. 93-406, Title II. §§ 2002(a)(2), 2005(c)(9), 88 Stat. 959, 992; Oct. 26, 1974, Pub.L. 93-483, § 6(a88 Stat.
1458; Oct. 4, 1976, Pub.L. 94•455. Title V. & 502(a), Title XV, & 1501(b)(1) Title XIX § 1901(a)(8) , (9), 90 Stat.
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1559, 1735, 1765; Nov. 8, 1978, Pub.L. 95-615, Title H. & 203(b), 92 Stat. 3106; Oct. 14, 1980, Pub.L. 96-451. Title
IIl. 4 301(b), 94 Stat. 1990; Dec. 28, 1980, Pub.L. 96-608, & 3(a), 94 Stat. 3551; Aug. 13, 1981, Pub.L. 97-34 Title
I, && 103(b), 112(b)(2), Title III, § 311(b)(1), 95 Stat. 187, 195, 282; Oct. 19, 1982, Pub.L. 97-354, § 5(a)(17), 96
Stat. 1693; July 18, 1984, Pub.L. 98-369, Title IV, & 491(d)(2), 98 Stat. 849; Oct. 22, 1986, Pub.L. 99-514. Title I,
&§ 131(b)(1), 132(b)(1), (b)(2), (c), Title III, § 301(b)(1), Title XVIII, § 1875(c)(3), 100 Stat. 2113, 2115, 2116,
2217, 2894; Oct. 13, 1988, Pub.L. 100-485. Title VII, S 702(a), 102 Stat. 2426; Nov. 10, 1988, Pub.L. 100-647,
Title I. & 1001(b)(3)(A). Title VI, 6 6007(b), 102 Stat. 3349, 3687; Nov. 5, 1990, Pub .L. 101-508. Title XI, &
11802(e)(1), 104 Stat. 1388-530; July 3, 1992, Pub.L. 102-318, Title V, & 521(b)(2), 106 Stat, 310; Oct. 24, 1992,
Pub.L. 102-486, Title XIX, & 1913(a)(2), 106 Stat. 3019; Aug. 10, 1993, Pub.L. 103-66, Title XIII, & 13213(c)(1),
107 Stat. 474; Aug. 20, 1996, Pub.L. 104-188, Title I, 6 1401(b)(4), 110 Stat. 1788; Aug. 21, 1996, Pub.L. 104-191,
Title III, § 301(b), 110 Stat. 2048; Aug. 5, 1997, Pub.L. 105-34, Title II, 4 202(b), Title IX, & 975(a), 111 Stat. 808,
809, 898; Dec. 21, 2000, Pub.L. 106-554, § 1(a)(7) [Title H, § 202(b)(1)], 114 Stat. 2763, 2763A-629; June 7, 2001,
Pub.L. 107-16, Title IV, & 431(b), 115 Stat, 68; Mar. 9, 2002, Pub.L. 107-147, Title IV. & 406(a). (b), 116 Stat. 43;
Nov. 11, 2003, Pub.L. 108-121. Title I. § 109(b), 117 Stat. 1341; Dec. 8, 2003, Pub.L. 108-173, Title XII, 6 1201(b),
117 Stat. 2476; Oct. 4, 2004, Pub.L. 108-311, Title III, 6 307(a), 118 Stat. 1179; Oct. 22, 2004, Pub.L. 108-357,
Title VII, & 703(a). (b), 118 Stat. 1546, 1547; Dec. 21, 2005, Pub.L. 109-135, Title IV, & 412(g), 119 Stat. 2638;
Dec. 20, 2006, Pub.L. 109-432, Div. A, Title I, § 108(a), Title IV, § 406(a)(3), 120 Stat. 2939, 2959.)

fFNl1 So in original. Probably should be followed by a comma.
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Effective: May 25, 2007

United States Code Annotated Currentness
Title 26. Intemal Revenue Code (Refs & Annos)

Subtitle A. Income Taxes (Refs & Annos)
Chapter 1. Normal Taxes and Surtaxes (Refs & Annos)

Subchapter J. Estates, Trusts, Beneficiaries, and Decedents (Refs & Annos)
'W Part I. Estates, Tmsts, and Beneficiaries (Refs & Annos)

'M Subpart A. General Rules for Taxation of Estates and Trusts (Refs & Annos)
-^§ 641. Imposition of tax

Page I

(a) Application of tax.--The tax imposed by section 1(e) shall apply to the taxable income of estates or of any kind
of property held in trust, including--

(1) income accumulated in trust for the benefit of unbom or unascertained persons or persons with contingent
interests, and income accumulated or held for future distribution under the terms of the will or trust;

(2) income which is to be distributed currently by the fiduciary to the beneficiaries, and income collected by a
guardian of an infant which is to be held or distributed as the court may direct;

(3) income received by estates of deceased persons during the period of administration or settlement of the
estate; and

(4) income which, in the discretion of the fiduciary, may be either distributed to the beneficiaries or
accumulated.

(b) Computation and payment.--The taxable income of an estate or trust shall be computed in the same manner as
in the case of an individual, cxccpt as otherwise provided in this part. The tax shall be computed on such taxable
income and shall be paid by the fiduciary. For purposes of this subsection, a foreign trust or foreign estate shall be
treated as a nonresident alien individual who is not present in the United States at any time.

(c) Special rules for taxation of electing small business trusts: -

(1) In general.--For purposes of this chapter--

(A) the portion of any electing small business trust which consists of stock in I or more S corporations shall
be treated as a separate trust, and

(B) the amount of the tax imposed by this chapter on such separate trust shall be determined with the
modifications of paragraph (2).
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(2) Modifications: -For purposes of paragraph (1), the modifications of this paragraph are the following:

(A) Except as provided in section I(h), the amount of the tax imposed by section 1(e) shall be determined
by using the highest rate of tax set forth in section 1(e).

(B) The exemption amount under section 55(d) shall be zero.

(C) The only items of income, loss, deduction, or credit to be taken into account are the following:

(i) The items required to be taken into account under section 1366.

(ii) Any gain or loss from the disposition of stock in an S corporation.

(iu) To the extent provided in regulations, State or local income taxes or administrative expenses to the
extent allocable to items described in clauses (i) and (ii).

(iv) Any interest expense paid or accmed on indebtedness incurred to acquire stock in an S
corporation.

No deduction or credit shall be allowed for any amount not described in this paragraph, and no
item described in this paragraph shall be apportioned to any beneficiary.

(D) No amount shall be allowed under paraemph (1) or (2) of section 1211(b).

(3) Treatment of remainder of trust and distributions.--For purposes of detennining--

(A) the amount of the tax imposed by this chapter on the portion of any electing small business trust not
treated as a separate trust under paragraph (1), and

(B) the distributable net income of the entire trust, the items referred to in paragraph (2)(C) shall be
excluded. Except as provided in the preceding sentence, this subsection shall not affect the taxation of any
distribution from the tmst.

(4) Treatment of unused deductions where terndnation of separate trust: -If a portion of an electing small
business trust ceases to be treated as a separate trust under paragraph (1), any carryover or excess deduction of
the separate trust which is referred to in section 642(h) shall be taken into account by the entire trust.

(5) Electing small business trust.--For purposes of this subsection, the term "electing small business trust" has
the meaning given such term by section 1361(e)(1).

CREDIT(S)

(Aug. 16, 1954, c. 736, 68A Stat. 215; Dec. 30, 1969; Pub.L. 91-172, Title VIII, § 803(d) (3), 83 Stat. 684; Oct. 4,
1976, Pub.L. 94-455, Title VII, 6 701(e) (2), 90 Stat. 1579; May 23, 1977, Pub.L. 95-30, Title I. ^ 101(d) (8), 91
Stat. 134; Aug. 20, 1996, Pub.L. 104-188. Title h& 1302(d), 110 Stat. 1778; Aug. 5, 1997., Pub.L. 105-34, Title
XVI, J 1601(i)(3)(B), 111 Stat. 1093; July 22, 1998, Pub.L. 105-206. Title Vh & 6007(f)(2), 112 Stat. 810; May 25,
2007, Pub.L. 110-28, Title VIII, 8236(a), 121 Stat. 199.)
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Effective:[See Text Amendments]

Page 1

United States Code Annotated Currentness
Title 26. Intemal Revenue Code (Refs & Annos)

Subtitle A. Income Taxes (Refs & Annos)
Chapter 1. Nonnal Taxes and Surtaxes (Refs & Annos)

Subchapter J. Estates, Tmsts, Beneficiaries, and Decedents (Refs & Annos)
'Id Part 1. Estates, Trusts, and Beneficiaries (Refs & Annos)

"® Subpart E. Grantors and Others Treated as Substantial Owners (Refs & Annos)
-^§ 671. Trust income, deductions, and credits attributable to grantors and others as

substantial owners

Where it is specified in this subpart that the grantor or another person shall be treated as the owner of any portion of
a tmst, there shall then be included in computing the taxable income and credits of the grantor or the other person
those items of income, deductions, and credits against tax of the trust which are attributable to that portion of the
trust to the extent that such items would be taken into account under this chapter in computing taxable income or
credits against the tax of an individual. Any remaining portion of the trust shall be subject to subparts A through D.
No items of a trust shall be included in computing the taxable income and credits of the grantor or of any other
person solely on the grounds of his dominion and control over the trust under section 61 (relating to defmition of
gross income) or any other provision of this title, except as specified in this subpart.

CREDIT(S)

(Aug. 16, 1954, c. 736, 68A Stat. 226.)
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Effective: May 25, 2007

United States Code Annotated Cturentness
Title 26. Intemal Revenue Code (Refs & Annos)

Subtitle A. Income Taxes (Refs & Annos)
Chapter 1. Normal Taxes and Surtaxes (Refs & Annos)

"N Subchanter S. Tax Treatment of S Corporations and Their Shareholders (Refs & Annos)
^ Part I. In General

-► § 1361. S corporation defined

(a) S corporation defined.-

Page I

(1) In general.-For purposes of this title, the term "S cotporation" means, with respect to any taxable year, a
small business corporaGon for which an election under section 1362(a) is in effect for such year.

(2) C corporation.--For purposes of this title, the term "C corporation" means, with respect to any taxable year,
a corporation which is not an S corporation for such year.

(b) Small business corporation: -

(1) In general: -For purposes of this subchapter, the term "small business corporation" means a domestic
corporation which is not an ineligible corporation and which does not--

(A) have more than 100 shareholders,

(B) have as a sbareholder a person (other than an estate, a trust described in subsection (c)(2), or an
organization described in subsection (c)(6)) who is not an individual,

(C) have a nonresident alien as a shareholder, and

(A) have more than I class of stock.

(2) Ineligible corporation defined: -For purposes of paragraph (1), the term "ineligible corporation" means
any corporation which is--

(A) a financial institution which uses the reserve method of accounting for bad debts described in section
585,

(B) an insurance company subject to tax under subchapter L,

(C) a corporation to which an election under section 936 applies, or
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(D) a DISC or former DISC.

(3) Treatment of certain wholly owned subsidiaries: -

(A) In general.- -Except as provided in regulations prescribed by the Secretary, for purposes of this title--

(i) a corporation which is a qualified subchapter S subsidiary shall not be treated as a separate
corporation, and

(ii) all assets, liabilities, and items of income, deduction, and credit of a qualified subchapter S
subsidiary shall be treated as assets, liabilities, and such items (as the case may be) of the S
corporation.

(B) Quatified subchapter S subsidiary.--For purposes of this paragraph, the term "qualified subchapter S
subsidiary" means any domestic corporation which is not an ineligible corporation (as defined in paragraph
(2)), if--

(i) 100 percent of the stock of such corporation is held by the S corporation, and

(ii) the S corporation elects to treat such corporation as a qualified subchapter S subsidiary.

(C) Treatment of terminations of qualified subchapter S subsidiary status.--

(i) In general.--For purposes of this title, if any corporation which was a qualified subchapter S
subsidiary ceases to meet the requirements of subparagraph (B), such corporation shall be treated as a
new corporation acquiring all of its assets (and assuming all of its liabilities) inunediately before such
cessation from the S corporation in exchange for its stock,

(ii) Termination by reason of sale of stock: -If the failure to meet the requirements of subparagraph
(B) is by reason of the sale of stock of a corporation which is a qualified subchapter S subsidiary, the
sale of such stock shall be treated as if--

(I) the sale were a sale of an undivided interest in the assets of such corporation (based on the
percentage of the corporation's stock sold), and

(II) the sale were followed by an acquisition by such corporation of all of its assets (and the
assumption by such corporation of all of its liabilities) in a transaction to which section 351
applies.

(D) Election after termination.--If a corporation's status as a qualified subchapter S subsidiary terminates,
such corporation (and anysuccessor corporation) shall not be eligible to make--

(i) an election under subparagraph (B)(ii) to be treated as a qualified subchapter S subsidiary, or

(ii) an election under section 1362(a) to be treated as an S corporation,

(E) Information returns.--Except to the extent provided by the Secretary, this paragraph shall not apply to
part III of subchapter A of chapter 61 (relating to information retums).
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before its 5th taxable year which begins after the 1st taxable year for which such termination was
effective, unless the Secretary consents to such election.

(c) Special rules for applying subsection (b).--

(1) Members of a family treated as 1 shareholder: -

(A) In general.- -For purposes of subsection (b)(1)(A), there shall be treated as one shareholder--

(i) a husband and wife (and their estates), and

(ii) all members of a family (and their estates).

(B) Members of a family.--For purposes of this paragraph--

(i) In general.--The term "members of a family" means a common ancestor, any lineal descendant of
such conunon ancestor, and any spouse or former spouse of such common ancestor or any such lineal
descendant.

(ii) Common ancestor.--An individual shall not be considered to be a common ancestor if, on the
applicable date, the individual is more than 6 generations removed from the youngest generation of
shareholders who would (but for this subparagraph) be members of the family. For purposes of the
preceding sentence, a spouse (or former spouse) shall be treated as being of the same generation as the
individual to whom such spouse is (or was) married.

(iii) Applicable date.--The term "applicable date" means the latest of--

(I) the date the election under section 1362(a) is made,

(It) the earliest date that an individual described in clause (i) holds stock in the S corporation, or

(III) October 22, 2004.

(C) Effect of adoption, etc.--Any legally adopted child of an individual, any child who is lawfully placed with
an individual for legal adoption by the individual, and any eligible foster child of an individual (within the
meaning of section 1 52(f)( I)(C)), shall be treated as a child of such individual by blood.

(2) Certain trusts permitted as shareholders.-

(A) In general.--For purposes of subsection (b)(1)(B), the following trusts may be shareholders:

(i) A trust all of which is treated (under subpart E of part I of subchapter J of this chapter) as owned by
an individual who is a citizen or resident of the United States.

(ii) A trust which was described in clause (i) inunediately before the death of the deemed owner and
which continues in existence after such death, but only for the 2-year period beginning on the day of
the deemed owner's death.

(iu) A trust with respect to stock transferred to it pursuant to the terms of a will, but only for the 2-year
period beginning on the day on which such stock is transferred to it.
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(iv) A trust created primarily to exercise the voting power of stock transferred to it.

(v) An electing small business trust.

(vi) In the case of a corporation which is a bank (as defined in section 581) or a depository institution
holding company (as defined in section 3(w)(1) of the Federal Deposit Insurance Act (12 U.S.C.
1813(w)(I)), a trust which constitutes an individual retirement account under section 408(a), including
one designated as a Roth IRA under section 408A, but only to the extent of the stock held by such trust
in such bank or company as of the date of the enactment of this clause.

This subparagraph shall not apply to any foreign trust.

(B) Treatment as shareholders.--For purposes of subsection (b)(1)--

(i) In the case of a trust described in clause (i) of subparagraph (A), the deemed owner shall be treated
as the shareholder.

(ii) In the case of a trust described in clause (ii) of subparagraph (A), the estate of the deemed owner
shall be treated as the shareholder.

(iii) In the case of a trust described in clause (iii) of subparagraph (A), the estate of the testator shall be
treated as the shareholder.

(iv) In the case of a trust described in clause (iv) of subparagraph (A), each beneficiary of the trust
shall be treated as a shareholder.

(v) In the case of a trust described in clause (v) of subparagraph (A), each potential current beneficiary
of such tmst shall be treated as a shareholder; except that, if for any period there is no potential current
beneficiary of such trust, such trust shall be treated as the shareholder during such period.

(vi) In the case of a trust described in clause (vi) of subparagraph (A), the individual for whose benefit
the trust was created shall be treated as a shareholder.

(3) Estate of individual in bankruptcy may be shareholder.--For purposes of subsection (b)(1)(B), the term
"estate"includes the estate of an individual in a case under title 11 of the United States Code.

(4) Differences in common stock voting rights disregarded.--For purposes of subsection (b)(1)(D), a
corporation shall not be treated as having more than I class of stock solely because there are differences in
voting rights among the shares of common stock.

(A) In generat: -For purposes of subsection (b)(1)(D), straight debt shall not be treated as a second class of
stock.

(B) Straight debt defined:-For purposes of this paragraph, the term "straight debt" means any written
unconditional promise to pay on demand or on a specified date a sum certain in money if--

(i) the interest rate (and interest payment dates) are not contingent on profits, the borrower's discretion,
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or similar factors,

(ii) there is no convertibility (directly or indirectly) into stock, and

(iii) the creditor is an individual (other than a nonresident alien), an estate, a trust described in
paragraph (2), or a person which is actively and regularly engaged in the business of lending money.

(C) Regulations.--The Secretary shall prescribe such regulations as may be necessary or appropriate to
provide for the proper treatment of straight debt under this subchapter and for the coordination of such
ueatment with other provisions of this title.

(6) Certain exempt organizations permitted as shareholders.--For purposes of subsection (b)(1)(B), an
organization which is--

(A) described in section 401(a) or 501(c)(3}, and

(B) exempt from taxation under section 501(a),

may be a shareholder in an S corporation.

(d) Special rule for qualifled subchapter S trust.-

(1) In general:-In the case of a qualified subchapter S trust with respect to which a beneficiary makes an
election under paragraph (2)--

(A) such trust shall be treated as a tntst described in subsection (c)(2)(A)(i),

(B) for purposes of section 678(a), the beneficiary of such trust shall be treated as the owner of that portion
of the trust which consists of stock in an S corporation with respect to which the election under paragraph
(2) is made, and

(C) for purposes of applying sections 465 and 469 to the beneficiary of the trust, the disposition of the S
corporation stock by the trust shall be treated as a disposition by such beneficiary.

(2) Election: -

(A) In general.--A beneficiary of a qualified subchapter S trust (or his legal representative) may elect to
have this subsection apply.

(B) Manner and time of election: -

(i) Separate election with respect to each corporation.--An election under this paragraph shall be
made separately with respect to each corporation the stock of which is held by the trust.

(ii) Elections with respect to successive income beneticiaries.--If there is an election under this
paragraph with respect to any beneficiary, an election under this paragraph shall be treated as made by
each successive beneficiary unless such beneficiary affirmatively refuses to consent to such election.

(iii) 17me, manner, and form of election.--Any election, or refusal, under this paragraph shall be
made in such manner and form, and at such time, as the Secretary may prescribe.
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(C) Election irrevocable.- -An election under this paragraph, once made, may be revoked only with the
consent of the Secretary.

(D) Grace period.--An election under this paragraph shall be effective up to 15 days and 2 months before
the date of the election.

(3) Qualified subchapter S trust: -For purposes of this subsection, the term "qualified subchapter S trust"
means a trust--

(A) the terms of which require that--

(i) during the life of the current income beneficiary, there shall be only I income beneficiary of the
tntst,

(u) any corpus distributed during the life of the current income beneficiary may be distributed only to
such beneficiary,

(iii) the income interest of the current income beneficiary in the trust shall terminate on the earlier of
such beneficiary's death or the termination of the trust, and

(iv) upon the terminaGon of the trust during the life of the current income beneficiary, the trust shall
distribute all of its assets to such beneficiary, and

(B) all of the income (within the meaning of section 643(b)) of which is distributed (or required to be
distributed) currently to I individual who is a citizen or resident of the United States.

A substantially separate and independent share of a trust within the meaning of section 663(c) shall be
treated as a separate trust for purposes of this subsection and subsection (c).

(4) Trust ceasing to be qualified: -

(A) Failure to meet requirements of paragraph (3)(A): -If a qualified subchapter S trust ceases to meet
any requirement of paragraph (3)(A), the provisions of this subsection shall not apply to such trust as of the
date it ceases to meet such requirement.

(B) Failure to meet requirements of paragraph (3)(B).--If any qualified subchapter S trust ceases to
meet any requirement of paragraph (3)(B) but continues to meet the requirements of paragraph (3)(A), the
provisions of this subsection shall not apply to such trust as of the first day of the first taxable year
beginning after the first taxable year for which it failed to meet the requirements of paragraph (3)(B).

(e) Electing small business trust defrned: -

(1) Electing small business trust.--For purposes of this section--

(A) In general.--Except as provided in subparagraph (B), the term "electing small business trust" means
any trust if--

(i) such trust does not have as a beneficiary any person other than (I) an individual, (II) an estate, (III)
an organization described in para¢mph (2), S3), f4), or (5) of section 170(c), or (IV) an organization
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(2) By corporation ceasing to be small business corporation.--

(A) In general.--An election under subsection (a) shall be terminated whenever (at any time on or after the
Ist day of the 1st taxable year for which the corporation is an S corporation) such corporation ceases to be a
small business corporation.

(B) When effective.--Any termination under this paragraph shall be effective on and after the date of
cessation.

(3) Where passive investment income exceeds 25 percent of gross receipts for 3 consecutive taxable years
and corporation has accumulated earnings and profits: -

(A) Termination: -

(i) In general.-An election under subsection (a) shall be terminated whenever the corporation--

(I) has accumulated earnings and profits at the close of eaclt of 3 consecutive taxable years, and

(II) has gross receipts for each of such taxable years more than 25 percent of which are passive

investment income.

(ii) When effective.--Any termination under this paragraph shall be effective on and after the first day
of the first taxable year beginning after the third consecutive taxable year referred to in clause (i).

(iii) Years taken into account.--A prior taxable year shall not be taken into account under clause (i)
unless--

(1) such taxable year began after December 31, 1981, and

(II) the corporation was an S corporation for such taxable year.

(B) Gross receipts from the sales of certain assets.--For purposes of this paragraph--

(i) in the case of dispositions of capital assets (other than stock and securities), gross receipts from such
dispositions shall be taken into account only to the extent of the capital gain net income therefrom, and

(ii) in the case of sales or exchanges of stock or securities, gross receipts shall be taken into account
only to the extent of the gains therefrom.

(C) Passive investment income defrned: -

(i) In general:-Except as otherwise provided in this subparagraph, the tenn "passive investment
income" means gross receipts derived from royalties, rents, dividends, interest, and annuities.

(ii) Exception for interest on notes from sales of inventory.- -The term "passive investment income"
shall not include interest on any obligation acquired in the ordinary course of the corporation's trade or
business from its sale of property described in section 1221(a)(1).

(iii) Treatment of certain lending or tinance companies.--If the S corporation meets the
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requirements of section 542(c)(6) for the taxable year, the term "passive investment income" shall not
include gross receipts for the taxable year which are derived directly from the active and regular
conduct of a lending or finance business (as defmed in section 542(d)(1)).

(iv) Treatment of certain dividends.- -If an S corporation holds stock in a C corporation meeting the
requirements of section 1504(a)(2), the term "passive investment income" shall not include dividends
from such C corporation to the extent such dividends are attributable to the eamings and profits of such
C corporation derived from the active conduct of a trade or business.

(v) Exception for banks, etc.--In the case of a bank (as defined in section 581) or a depository
institution holding company (as defmed in section 3(w)(1) of the Federal Deposit Insurance Act 12
U.S.C. 1813(w)(1)), the term "passive investment income" shall not include--

(1) interest income earrted by such bank or company, or

(II) dividends on assets required to be held by such bank or company, including stock in the
Federal Reserve Bank, the Federal Home Loan Bank, or the Federal Agricultural Mortgage Bank
or participation certificates issued by a Federal Intermediate Credit Bank.

[(D) to (F) Repealed.Pub.L. 110-28. Title VIII, § 8231(a), May 25, 2007, 121 Stat. 1961

(e) Treatment of S terntination year: -

(1) In general.--In the case of an S termination year, for purposes of this title--

(A) S short year.--The portion of such year ending before the lst day for which the termination is effective
shall be treated as a short taxable year for which the corporation is an S corporation.

(B) C short year.--The portion of such year beginning on such l st day shall be treated as a short taxable
year for which the corporation is a C corporation.

(2) Pro rata allocation.- -Except as provided in paragraph (3) and subparagraphs (C) and (D) of paragraph (6),
the determination of which items are to be taken into account for each of the short taxable years referred to in
paragraph (1) shall be made--

(A) first by determining for the S termination year--

(i) the amount of each of the items of income, loss, deduction, or credit described in section
I366(a)(1)(A), and

(ii) the amount of the nonseparately computed income or loss, and

(B) then by assigning an equal portion of each amount determined under subparagraph (A) to each day of
the S termination year.

(3) Election to have items assigned to each short taxable year under normal tax accounting rules: -

(A) In general.-A corporation may elect to have paragraph (2) not apply.

(B) Shareholders must consent to election.--An election under this subsection shall be valid only if all
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persons who are shareholders in the corporation at any time during the S short year and all persons who are
shareholders in the corporation on the first day of the C short year consent to such election.

(4) S termination year.--For purposes of this subsection, the term "S termination year" means any taxable year
of a corporation (detemtined without regard to this subsection) in which a termination of an election made
under subsection (a) takes effect (other than on the 1st day thereof).

(A) In general.--The taxable income for the short year described in subparagraph (B) of paragraph (1) shall
be placed on an annual basis by multiplying the taxable income for such short year by the number of days
in the S termination year and by dividing the result by the number of days in the short year. The tax shall be
the same part of the tax computed on the annual basis as the number of days in such short year is of the
number of days in the 5 termination year.

(B) Section 443(d)(2) to apply.--Subsection (d) of section 443 shall apply to the short taxable year
described in subparagraph (B) of paragraph (1).

(6) Other special rules.--For purposes of this title--

(A) Short years treated as 1 year for carryover purposes.--The short taxable year described in
subparagraph (A) of paragraph (1) shall not be taken into account for purposes of determining the number
of taxable years to which any item may be carried back or carried forward by the corporation.

(B) Due date for S year.--The due date for filing the retum for the short taxable year described in
subparagraph (A) of paragraph (1) shall be the same as the due date for filing the return for the short
taxable year described in subparagraph (B) of paragraph (1) (including extensions thereof).

(C) Paragraph (2) not to apply to items resulting from section 338.-Paragraph (2) shall not apply with
respect to any item resulting from the application of section 338.

(D) Pro rata allocation for S termination year not to apply if 50-percent change in ownership.-
Paragraph (2) shall not apply to an S terinination year if there is a sale or exchange of 50 percent or more of
the stock in such corporation during such year.

(f) Inadvertent invalid elections or terndnations: -If--

(1) an election under subsection (a), section 1361(b)(3)(B)(ii), or section 1361(c)(1)(A)(ii) by any corporation--

(A) was not effective for the taxable year for which made (determined without regard to subsection (b)(2))
by reason of a failure to meet the requirements of section 1361(b) or to obtain shareholder consents, or

(B) was terminated under paragraph (2) or (3) of subsection (d), section 1361(b)(3)(C), or section
1361 c 1 (D)(iii),

(2) the Secretary determines that the circumstances resulting in such ineffectiveness or termination were
inadvertent,

(3) no later than a reasonable period of time after discovery of the circumstances resulting in such
ineffectiveness or ternrination, steps were taken--
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(A) so that the corporation for which the election was made or the termination occurred is a small business
corporation or a qualified subchapter S subsidiary, as the case may be, or

(B) to acquire the required shareholder consents, and

(4) the corporation for which the election was made or the termination occurred, and each person who was a
shareholder in such corporation at any time during the period specified pursuant to this subsection, agrees to
make such adjustments (consistent with the treatment of such corporation as an S corporation or a qualified
subchapter S subsidiary, as the case may be) as may be required by the Secretary with respect to such period,

then, notwithstanding the circumstances resulting in such ineffectiveness or termination, such corporation shall be
treated as an S corporation or a qualified subchapter S subsidiary, as the case may be rFNl1 during the period
specified by the Secretary.

(g) Election after termination.--If a small business corporation has made an election under subsection (a) and if
such election has been terminated under subsection (d), such corporation (and any successor corporation) shall not
be eligible to make an election under subsection (a) for any taxable year before its 5th taxable year which begins
after the 1 st taxable year for which such termination is effective, unless the Secretary consents to such election.

CREDIT(S)

(Added Pub.L. 97-354, § 2, Oct. 19, 1982, 96 Stat. 1672, and amended Pub.L. 98-369- Title I. & 102(d)(2), Title VII,
S 721(g), (h), (I). (t), July 18, 1984, 98 Stat. 623, 968, 969, 971; Pub.L. 100-647, Title I. &6 1006(f)(6), 1007(g)(9),
Nov. 10, 1988, 102 Stat. 3406, 3435; Pub.L. 104-188, Title I, &O 1305(a), (b), 1308(c), 1311(b)(I), Aug. 20, 1996,
110 Stat. 1779, 1780, 1783, 1784; Pub.L. 106-170, Title V, 532(c)(2)(T), Dec. 17, 1999, 113 Stat. 1931; Pub.L.
108-357, Title II, && 231(b), 237(a), 238(a), Oct. 22, 2004, 118 Stat. 1433, 1436; Pub.L. 109-135, Title IV, p 413(b),
Dec. 21, 2005, 119 Stat. 2641; Pub.L. 110-28, Title VIII, § 8231(a), May 25, 2007, 121 Stat. 196.)
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CBaldwin's Ohio Revised Code Annotated Currentness
Title LVII. Taxation

"Ill Chapter 5717. Appeals (Refs & Annos)

-o 5717.02 Appeals from final determination of the tax commissioner; procedure; hearing

Except as otherwise provided by law, appeals from fmal detemtinations by the tax commissioner of any preliminary,
amended, or final tax assessments, reassessments, valuations, determinations, findings, computations, or orders
made by the commissioner may be taken to the board of tax appeals by the taxpayer, by the person to whom notice
of the tax assessment, reassessment, valuation, determination, finding, computation, or order by the commissioner is
required by law to be given, by the director of budget and management if the revenues affected by such decision
would accrue primarily to the state treasury, or by the county auditors of the counties to the undivided general tax
funds of which the revenues affected by such decision would primarily accrue. Appeals from the redetermination by
the director of development under division (B) of section 5709.64 or division (A) of section 5709.66 of theRevised
Code may be taken to the board of tax appeals by the enterprise to which notice of the redetermination is required by
law to be given. Appeals from a decision of the tax commissioner conceming an application for a property tax
exemption may be taken to the board of tax appeals by a school district that filed a statement conceming such
application under division (C) of section 5715.27 of the Revised Code. Appeals from a redetennination by the
director of job and family services under section 5733.42 of the Revised Code may be taken by the person to which
the notice of the redetermination is required by law to be given under that section.

Such appeals shall be taken by the filing of a notice of appeal with the board, and with the tax commissioner if the
tax commissioner's action is the subject of the appeal, with the director of development if that director's action is the
subject of the appeal, or with the director ofjob and family services if that director's action is the subject of the
appeal. The notice of appeal shall be filed within sixty days after service of the notice of the tax assessment,
reassessment, valuation, detetmination, finding, computation, or order by the commissioner or redetermination by
the director has been given as provided in section 5703.37, 5709.64, 5709.66, or 5733.42 of the Revised Code. The
notice of such appeal may be filed in person or by certified mail, express mail, or authorized delivery service. If the
notice of such appeal is filed by certified mail, express mail, or authorized delivery service as provided in section
5703.056 of the Revised Code, the date of the United States postmark placed on the sender's receipt by the postal
service or the date of receipt recorded by the authorized delivery service shall be treated as the date of filing. The
notice of appeal shall have attached thereto and incorporated therein by reference a ttue copy of the notice sent by
the commissioner or director to [he taxpayer, enterprise, or other person of the final determination or
redetermination complained of, and shall also specify the errors therein complained of, but failure to attach a copy of
such notice and incorporate it by reference in the notice of appeal does not invalidate the appeal.

Upon the filing of a notice of appeal, the tax commissioner or the director, as appropriate, shall certify to the board a
transcript of the record of the proceedings before the commissioner or director, together with all evidence considered
by the commissioner or director in connection therewith. Such appeals or applications may be heard by the board at
its office in Coluinbus or in the county where the appellant resides, or it may cause its examiners to conduct such
hearings and to report to it their findings for affirmation or rejection. The board may order the appeal to be heard
upon the record and the evidence certified to it by the commissioner or director, but upon the application of any
interested party the board shall order the hearing of additional evidence, and it may make such investigation
concerning the appeal as it considers proper.

(2002 S 200, eff. 9-6-02:2000 S 287, eff. 12-21-00:2000 H 612, eff. 9-29-00:1994 S 19, eff , 7-22-94: 1985 H 321,
eff. 10-17-85; 1985 S 124; 1983 H 260; 1981 H 351; 1977 H 634; 1976 H 920; 1973 S 174; 1953 H 1; GC 5611)
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CBaldwin's Ohio Revised Code Annotated Currentness
Title LVII. Taxation

"® Chapter 5717. Appeals (Refs & Annos)

-+5717.04 Appeal from decision of board of tax appeals to supreme court

The proceeding to obtain a reversal, vacation, or modification of a decision of the board of tax appeals shall be by
appeal to the supreme court or the court of appeals for the county in which the property taxed is situate or in which
the taxpayer resides. If the taxpayer is a corporation, then the proceeding to obtain such reversal, vacation, or
modification shall be by appeal to the supreme court or to the court of appeals for the county in which the property
taxed is situate, or the county of residence of the agent for service of process, tax notices, or demands, or the county
in which the corporation has its principal place of business. In all other instances, the proceeding to obtain such
reversal, vacation, or modification shall be by appeal to the court of appeals for Frarildin county.

Appeals from decisions of the board detemiining appeals from decisions of county boards of revision may be
instituted by any of the persons who were parties to the appeal before the board of tax appeals, by the person in
whose name the property involved in the appeal is listed or sought to be listed, if such person was not a party to the
appeal before the board of tax appeals, or by the county auditor of the county in which the property involved in the
appeal is located.

Appeals from decisions of the board of tax appeals determining appeals finm final determinations by the tax
commissioner of any preliminary, amended, or fmal tax assessments, reassessments, valuations, determinations,
findings, computations, or orders made by the commissioner may be instituted by any of the persons who were
parties to the appeal or application before the board, by the person in whose name the property is listed or sought to
be listed, if the decision appealed from detem»nes the valuation or liability of property for taxation and if any such
person was not a party to the appeal or application before the board, by the taxpayer or any other person to whom
the decision of the board appealed from was by law required to be certified, by the director of budget and
management, if the revenue affected by the decision of the board appealed from would accrue primarily to the state
treasury, by the county auditor of the county to the undivided general tax funds of which the revenues affected by
the decision of the board appealed from would primarily accrue, or by the tax commissioner.

Appeals from decisions of the board upon all other appeals or applications filed with and determined by the board
may be instituted by any of the persons who were parties to such appeal or application before the board, by any
persons to whom the decision of the board appealed from was by law required to be certified, or by any other person
to whom the board certified the decision appealed from, as authorized by section 5717.03 of the Revised Code.

Such appeals shall be taken within thirty days after the date of the entry of the decision of the board on the joumal of
its proceedings, as provided by such section, by the filing by appellant of a notice of appeal with the court to which
the appeal is taken and the board. If a timely notice of appeal is filed by a party, any other party may file a notice of
appeal within ten days of the date on which the first notice of appeal was filed or within the time otherwise
prescribed in this section, whichever is later. A notice of appeal shall set forth the decision of the board appealed
from and the errors therein complained of. Proof of the filing of such notice with the board shall be filed with the
court to which the appeal is being taken. The court in which notice of appeal is first filed shall have exclusive
jurisdiction of the appeal.

In all such appeals the tax commissioner or all persons to whom the decision of the board appealed from is required
by such section to be certified, other than the appellant, shall be made appellees. Unless waived, notice of the appeal
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shall be served upon all appellees by certified mail. The prosecuting attorney shall represent the county auditor in
any such appeal in which the auditor is a party.

The board, upon written demand filed by an appellant, shall within thirty days after the filing of such demand file
with the court to which the appeal is being taken a certified transcript of the record of the proceedings of the board
pertaining to the decision complained of and the evidence considered by the board in making such decision.

If upon hearing and consideration of such record and evidence the court decides that the decision of the board
appealed from is reasonable and lawful it shall affirm the same, but if the court decides that such decision of the
board is unreasonable or unlawful, the court shall reverse and vacate the decision or modify it and enter final
judgment in accordance with such modification.

The clerk of the court shall certify the judgment of the court to the board, which shall certify such judgment to such
public officials or take such other action in connection therewith as is required to give effect to the decision. The
"taxpayer" includes any person required to return any property for taxation.

Any party to the appeal shall have the right to appeal from the judgment of the court of appeals on questions of law,
as in other cases.

(1987 H 231, efl: 10-5-87; 1983 H 260; 1977 H 634; 1973 S 174; 125 v 250; 1953 H 1; GC 5611-2)
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PBaldwin's Ohio Revised Code Annotated Cutrentness
Title LVII. Taxation

^® Chapter 5747. Income Tax (Refs & Annos)
^M General Provisions

-*5747.01 Definitions

Except as otherwise expressly provided or clearly appearing from the context, any term used in this chapter that is
not otherwise defined in this section has the same meaning as when used in a comparable context in the laws of the
United States relating to federal income taxes or if not used in a comparable context in those laws, has the same
meaning as in section 5733.40 of the Revised Code. Any reference in this chapter to the Intetnal Revenue Code
includes other laws of the United States relating to federal income taxes.

As used in this chapter:

(A) "Adjusted gross income" or "Ohio adjusted gross income" means federal adjusted gross income, as defined and
used in the Intemal Revenue Code, adjusted as provided in this section:

(1) Add interest or dividends on obligations or securities of any state or of any political subdivision or authority of
any state, other than this state and its subdivisions and authorities.

(2) Add interest or dividends on obligations of any authority, commission, instrumentality, territory, or possession of
the United States to the extent that the interest or dividends are exempt from federal income taxes but not from state
income taxes.

(3) Deduct interest or dividends on obligations of the United States and its territories and possessions or of any
authority, commission, or instrumentality of the United States to the extent that the interest or dividends are included
in federal adjusted gross income but exempt from state income taxes under the laws of the United States.

(4) Deduct disability and survivor's benefits to the extent included in federal adjusted gross income.

(5) Deduct benefits under Title II of the Social Security Act [FNI) and tier I railroad retirement benefits to the
extent included in federal adjusted gross income under section 86 of the Internal Revenue Code. [FN2 1

(6) In the case of a taxpayer who is a benefrciary of a trust that makes an accumulation distribution as defined in
section 665 of the Internal Revenue Code, add, for the beneficiary's taxable years beginning before 2002, the
portion, if any, of such distribution that does not exceed the undistributed net income of the trust for the three
taxable years preceding the taxable year in which the distribution is made to the extent that the portion was not
included in the trust's taxable income for any of the trust's taxable years beginning in 2002 or thereafter.
"Undistributed net income of a trust" means the taxable income of the trust increased by (a)(i) the additions to
adjusted gross income required under division (A) of this section and (ii) the personal exemptions allowed to the
trust pursuant to section 642(b) of the lnternal Revenue Code, and decreased by (b)(i) the deductions to adjusted
gross income required under division (A) of this section, (ii) the amount of federal income taxes attributable to such
income, and (iii) the amount of taxable income that has been included in the adjusted gross income of a beneficiary
by reason of a prior accumulation distribution. Any undistributed net income included in the adjusted gross income
of a beneficiary shall reduce the undistributed net income of the trust commencing with the earliest years of the
accumulation period.
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(7) Deduct the amount of wages and salaries, if any, not otherwise allowable as a deduction but that would have
been allowable as a deduction in computing federal adjusted gross income for the taxable year, had the targeted jobs
credit allowed and determined under sections 38, 51, and 52 of the Intemal Revenue CodelFN31 not been in effect.

(8) Deduct any interest or interest equivalent on public obligations and purchase obligations to the extent that the
interest or interest equivalent is included in federal adjusted gross income.

(9) Add any loss or deduct any gain resulting from the sale, exchange, or other disposition of public obligations to
the extent that the loss has been deducted or the gain has been included in computing federal adjusted gross income.

(10) Deduct or add amounts, as provided under section 5747.70 of the Revised Code, related to contributions to
variable college savings program accounts made or tuition units purchased pursuant to Chapter 3334. of the Revised
Code.

(11)(a) Deduct, to the extent not otherwise allowable as a deduction or exclusion in computing federal or Ohio
adjusted gross income for the taxable year, the amount the taxpayer paid during the taxable year for medical care
insurance and qualified long-term care insurance for the taxpayer, the taxpayer's spouse, and dependents. No
deduction for medical care insurance under division (A)(11) of this section shall be allowed either to any taxpayer
who is eligible to participate in any subsidized health plan maintained by any employer of the taxpayer or of the
taxpayer's spouse, or to any taxpayer who is entitled to, or on application would be entitled to, benefits under part A
of Title XVIII of the "Social Security Act," 49 Stat. 620 (1935), 42 U.S.C. 301, as amended. For the purposes of
division (A)(11)(a) of this section, "subsidized health plan" means a health plan for which the employer pays any
portion of the plan's cost. The deduction allowed under division (A)(11)(a) of this section shall be the net of any
related premium refunds, related premium reimbursements, or related insmance premium dividends received during
the taxable year.

(b) Deduct, to the extent not otherwise deducted or excluded in computing federal or Ohio adjusted gross income
during the taxable year, the amount the taxpayer paid during the taxable year, not compensated for by any insurance
or otherwise, for medical care of the taxpayer, the taxpayer's spouse, and dependents, to the extent the expenses
exceed seven and one-half per cent of the taxpayer's federal adjusted gross income.

(c) For purposes of division (A)(1 I) of this section, "medical care" has the meaning given in section 213 of the
Internal Revenue Code, subject to the special rules, limitations, and exclusions set forth therein; and "qualified long-
term care" has the same meaning given in section 7702B(c) of the Intemal Revenue Code. FFN41

(1 2)(a) Deduct any amount included in federal adjusted gross income solely because the amount represents a
reimbursement or refund of expenses that in any year the taxpayer had deducted as an itemized deduction pursuant
to section 63 of the Internal Revenue Code and applicable United States department of the treasury regulations. The
deduction otherwise allowed under division (A)(12)(a) of this section shall be reduced to the extent the
reimbursement is attributable to an amount the taxpayer deducted under this section in any taxable year.

(b) Add any amount not otherwise included in Ohio adjusted gross income for any taxable year to the extent that the
amount is attributable to the recovery during the taxable year of any amount deducted or excluded in computing
federal or Ohio adjusted gross income in any taxable year.

(13) Deduct any portion of the deduction described in section 1341(a)(2) of the Intemal Revenue Code, for repaying
previously reported income received under a claim of right, that meets both of the following requirements:

(a) It is allowable for repayment of an item that was included in the taxpayer's adjusted gross income for a prior
taxable year and did not qualify for a credit under division (A) or (B) of section 5747.05 of the Revised Code for

® 2007 ThomsonlWest. No Claim to Orig. US Gov. Works.

Appendix Page No. 53



Page 3

R.C. § 5747.01

that year;

(b) It does not otherwise reduce the taxpayer's adjusted gross income for the current or any other taxable year.

(14) Deduct an amount equal to the deposits made to, and net investment eatnings of, a medical savings account
during the taxable year, in accordance with section 3924.66 of the Revised Code. The deduction allowed by division
(A)(14) of this section does not apply to medical savings account deposits and eamings otherwise deducted or
excluded for the current or any other taxable year from the taxpayer's federal adjusted gross income.

(15)(a) Add an amount equal to the funds withdrawn from a medical savings account during the taxable year, and
the net investment eamings on those funds, when the funds withdrawn were used for any purpose other than to
reimburse an account holder for, or to pay, eligible medical expenses, in accordance with section 3924.66 of the
Revised Code;

(b) Add the amounts distributed from a medical savings account under division (A)(2) of section 3924.68 of the
Revised Code during the taxable year.

(16) Add any amount claimed as a credit under section 5747.059 of theRevised Code to the extent that such amount
satisfies either of the following:

(a) The amount was deducted or excluded from the computation of the taxpayer's federal adjusted gross income as
required to be reported for the taxpayer's taxable year under the Internal Revenue Code;

(b) The amount resulted in a reduction of the taxpayer's federal adjusted gross income as required to be reported for
any of the taxpayer's taxable years under the Internal Revenue Code.

(17) Deduct the amount contributed by the taxpayer to an individual development account program established by a
county departtnent of job and family services pursuant to sections 329.11 to 329.14 of the Revised Code for the
purpose of matching funds deposited by program participants. On request of the tax commissioner, the taxpayer
shall provide any information that, in the tax conunissioner's opinion, is necessary to establish the amount deducted
under division (A)(17) of this section.

(18) Beginning in taxable year 2001 but not for any taxable year beginning after December 31, 2005, if the taxpayer
is married and files a joint return and the combined federal adjusted gross income of the taxpayer and the taxpayer's
spouse for the taxable year does not exceed one hundred thousand dollars, or if the taxpayer is single and has a
federal adjusted gross income for the taxable year not exceeding fifty thousand dollars, deduct amounts paid during
the taxable year for qualified tuition and fees paid to an eligible institution for the taxpayer, the taxpayer's spouse, or
any dependent of the taxpayer, who is a resident of this state and is enrolled in or attending a program that
culminates in a degree or diploma at an eligible insdmtion. The deduction may be claimed only to the extent that
qualified tuition and fees are not otherwise deducted or excluded for any taxable year from federal or Ohio adjusted
gross income. The deduction may not be claimed for educational expenses for which the taxpayer claims a credit
under section 5747.27 of the Revised Code.

(19) Add any reimbursement received during the taxable year of any amount the taxpayer deducted under division
(A)(18) of this section in any previous taxable year to the extent the amount is not otherwise included in Ohio
adjusted gross income.

(20)(a)(i) Add five-sixths of the amount of depreciation expense allowed by subsection (k) of section 168 of the
Intemal Revenue Code, including the taxpayer's proportionate or distributive share of the amount of depreciation
expense allowed by that subsection to a pass-through entity in which the taxpayer has a direct or indirect ownership
interest.
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(ii) Add five-sixths of the amount of qualifying section 179 depreciation expense, including a person's proportionate
or distributive share of the amount of qualifying section 179 depreciation expense allowed to any pass-through
entity in which the person has a direct or indirect ownership. For the purposes of this division, "qualifying section
179 depreciation expense" means the difference between (I) the amount of depreciation expense directly or
indirectly allowed to the taxpayer under section 179 of the Intemal Revenue Code, and (II) the amount of
depreciation expense directly or indirectly allowed to the taxpayer under section 179 of the Internal Revenue Code
as that section existed on December 31, 2002.

The tax commissioner, under procedures established by the commissioner, may waive the add-backs related to a
pass-through entity if the taxpayer owns, directly or indirectly, less than five per cent of the pass-through entity.

(b) Nothing in division (A)(20) of this section shall be constmed to adjust or modify the adjusted basis of any asset.

(c) To the extent the add-back required under division (A)(20)(a) of this section is attributable to property generating
nonbusiness income or loss allocated under section 5747.20 of the Revised Code, the add-back shall be sitused to
the same location as the nonbusiness income or loss generated by the property for the purpose of detsrmining the
credit under division (A) of section 5747.05 of the Revised Code. Otherwise, the add-back shall be apportioned,
subject to one or more of the four alternative methods of apportionment enumerated in section 5747.21 of the
Revised Code.

(d) For the purposes of division (A) of this section, net operating loss canyback and carryforward shall not include
five-sixths of the allowance of any net operating loss deduction canyback or carryforward to the taxable year to the
extent such loss resulted from depreciation allowed by section 168(k) of the Interttal Revenue Code and by the
qualifying section 179 depreciation expense amount.

(21)(a) If the taxpayer was required to add an amount under division (A) (20)(a) of this section for a taxable year,
deduct one-fifth of the amount so added for each of the five succeeding taxable years.

(b) If the amount deducted under division (A)(21)(a) of this section is attributable to an add-back allocated under
division (A)(20)(c) of this section, the amount deducted shall be sitused to the same location. Otherwise, the add-
back shall be apportioned using the apportionment factors for the taxable year in which the deduction is taken,
subject to one or more of the four altemative methods of apportionment enumerated in section 5747.21 of the
Revised Code.

(c) No deduction is available under division (A)(21)(a) of this section with regard to any depreciation allowed by
section 168(k) of the Intemal Revenue Code and by the qualifying section 179 depreciation expense amount to the
extent that such depreciation resulted in or increased a federal net operating loss carryback or carryforward to a
taxable year to wliich division (A)(20)(d) of this section does not apply.

(22) Deduct, to the cxtent not otherwise deducted or excluded in computing federal or Ohio adjusted gross income
for the taxable year, the amount the taxpayer received during the taxable year as reimbursement for life insurance
premiums under section 5919.31 of the Revised Code.

(23) Deduct, to the extent not otherwise deducted or excluded in computing federal or Ohio adjusted gross income
for the taxable year, the amount the taxpayer received during the taxable year as a death benefit paid by the adjutant
general under section 5919.33 of the Revised Code.

(24) Deduct, to the extent included in federal adjusted gross income and not otherwise allowable as a deduction or
exclusion in computing federal or Ohio adjusted gross income for the taxable year, military pay and allowances
received by the taxpayer during the taxable year for active duty service in the United States army, air force, navy,
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marine corps, or coast guard or reserve components thereof or the national guard. The deduction may not be claimed
for military pay and allowances received by the taxpayer while the taxpayer is stationed in this state.

(25) Deduct, to the extent not otherwise allowable as a deduction or exclusion in computing federal or Ohio adjusted
gross income for the taxable year and not otherwise compensated for by any other source, the amount of qualified
organ donation expenses incurred by the taxpayer during the taxable year, not to exceed ten thousand dollars. A
taxpayer may deduct qualified organ donation expenses only once for all taxable years beginning with taxable years
beginning in 2007.

For the purposes of division (A)(25) of this section:

(a) "Human organ" means all or any portion of a human liver, pancreas, kidney, intestine, or lung, and any portion of
human bone marrow.

(b) "Qualified organ donation expenses" means travel expenses, lodging expenses, and wages and salary forgone by
a taxpayer in connection with the taxpayer's donation, while living, of one or more of the taxpayer's human organs to
another human being.

(B) "Business income" means income, including gain or loss, arising from transactions, activities, and sources in the
regular course of a trade or business and includes income, gain, or loss from real property, tangible property, and
intangible property if the acquisition, rental, management, and disposition of the property constitute integral parts of
the regular course of a trade or business operation. "Business income" includes income, including gain or loss, from
a partial or complete liquidation of a business, including, but not limited to, gain or loss from the sale or other
disposition of goodwill.

(C) "Nonbusiness income" means all income other than business income and may include, but is not limited to,
compensation, rents and royalties from real or tangible personal property, capital gains, interest, dividends and
distributions, patent or copyright royalties, or lottery winnings, prizes, and awards.

(D) "Compensation" means any form of remuneration paid to an employee for personal services.

(E) "Fiduciary" means a guardian, tmstee, executor, administrator, receiver, conservator, or any other person acting
in any fiduciary capacity for any individual, trust, or estate.

(F) "Fiscal year" means an accounting period of twelve months ending on the last day of any month other than
December.

(G) "Individual" means any natural person.

(I-I) "Internal Revenue Code" means the "Intetnal Revenue Code of 1986;" 100 Stat. 2085, 26 U.S.C.A. 1, as
amended.

(I) "Resident" means any of the following, provided that division (I)(3) of this section applies only to taxable years
of a trust beginning in 2002 or thereafter:

(1) An individual who is domiciled in this state, subject to section 5747. 24 of the Revised Code;

(2) The estate of a decedent who at the time of death was domiciled in this state. The domicile tests of section
5747.24 of the Revised Code are not controlling for purposes of division (I)(2) of this section.
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(3) A tmst that, in whole or part, resides in this state. If only part of a trust resides in this state, the trust is a resident
only with respect to that part.

For the purposes of division (I)(3) of this section:

(a) A trust resides in this state for the trust's current taxable year to the extent, as described in division (I)(3)(d) of
this section, that the trust consists directly or indirectly, in whole or in part, of assets, net of any related liabilities,
that were transferred, or caused to be transferred, directly or indirectly, to the trust by any of the following:

(i) A person, a court, or a govenmnental entity or instrumentality on account of the death of a decedent, but only if
the trust is described in division (I)(3)(e)(i) or (ii) of this section;

(ii) A person who was donticiled in this state for the purposes of this chapter when the person directly or indirectly
transferred assets to an irrevocable trust, but ordy if at least one of the trust's qualifying beneficiaries is domiciled in
this state for the purposes of this chapter during all or some portion of the tmst's current taxable year;

(iii) A person who was domiciled in this state for the purposes of this chapter when the trust document or instrument
or part of the trust document or instrument became irrevocable, but only if at least one of the trust's qualifying
beneficiaries is a resident domiciled in this state for the purposes of this chapter during all or some portion of the
trust's current taxable year. If a trust document or instrument became irrevocable upon the death of a person who at
the time of death was domiciled in this state for purposes of this chapter, that person is a person described in
division (I)(3)(a)(iii) of this section.

(b) A trust is irrevocable to the extent that the transferor is not considered to be the owner of the net assets of the
trust under sections 671 to 678 of the Intemal Revenue Code. PNS

(c) With respect to a tmst other than a charitable lead tmst, " qualifying beneficiary" has the same meaning as
"potential current beneficiary" as defined in section 1361(e)(2) of the Internal Revenue Code, and with respect to a
charitable lead trust "qualifying beneficiary" is any current, future, or contingent beneficiary, but with respect to any
trust "qualifying beneficiary" excludes a person or a govemmental entity or instmmentality to any of which a
contribution would qualify for the charitable deduction under section 170 of the Internal Revenue Code.

(d) For the purposes of division (1)(3)(a) of this section, the extent to which a trust consists directly or indirectly, in
whole or in part, of assets, net of any related liabilities, that were transfen-eddirectly or indirectly, in whole or part,
to the trust by any of the sources enumerated in that division shall be ascertained by multiplying the fair market
value of the tmst's assets, net of related liabilities, by the qualifying ratio, which shall be computed as follows:

(i) The first time the trust receives assets, the numerator of the qualifying ratio is the fair market value of those
assets at that time, net of any related liabilities, from sources enumerated in division (1)(3)(a) of this section. The
denominator of the qualifying ratio is the fair market value of all the tmst's assets at that time, net of any related
liabilities.

(ii) Each subsequent time the trust receives assets, a revised qualifying ratio shall be computed. The numerator of
the revised qualifying ratio is the sum of (I) the fair market value of the trust's assets immediately prior to the
subsequent transfer, net of any related liabilities, multiplied by the qualifying ratio last computed without regard to
the subsequent transfer, and (2) the fair market value of the subsequently transferred assets at the time transferred,
net of any related liabilities, from sources enumerated in division (1)(3)(a) of this section. The denominator of the
revised qualifying ratio is the fair market value of all the trust's assets immediately after the subsequent transfer, net
of any related liabilities.

(iii) Whether a transfer to the trust is by or from any of the sources enumerated in division (1)(3)(a) of this section
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shall be ascertained without regard to the domicile of the ttust's beneficiaries.

(e) For the purposes of division (1)(3)(a)(i) of this section:

(i) A trust is described in division (1)(3)(e)(i) of this section if the trust is a testamentary trust and the testator of that
testamentary trust was domiciled in this state at the time of the testator's death for purposes of the taxes levied under
Chapter 5731. of the Revised Code.

(ii) A trust is described in division (1)(3)(e)(ii) of this section if the transfer is a qualifying transfer described in any
of divisions (I)(3)(f)(i) to (vi) of this section, the trust is an irrevocable inter vivos trust, and at least one of the trust's
qualifying beneficiaries is domiciled in this state for purposes of this chapter during all or some portion of the trust's
current taxable year.

(f) For the purposes of division (1)(3)(e)(ii) of this section, a "qualifying transfer" is a tmnsfer of assets, net of any
related liabilities, directly or indirectly to a trust, if the transfer is described in any of the following:

(i) The transfer is made to a trust, created by the decedent before the decedent's death and while Lhe decedent was
domiciled in this state for the purposes of this chapter, and, prior to the death of the decedent, the trust became
irrevocable while the decedent was domiciled in this state for the purposes of this chapter.

(ii) The transfer is made to a trust to which the decedent, prior to the decedent's death, had directly or indirectly
transfeaed assets, net of any related liabilities, while the decedent was domiciled in this state for the purposes of this
chapter, and prior to the death of the decedent the trust became irrevocable while the decedent was domiciled in this
state for the purposes of this chapter.

(iii) The transfer is made on account of a contractual relationship existing directly or indirectly between the
transferor and either the decedent or the estate of the decedent at any time prior to the date of the decedent's death,
and the decedent was domiciled in this state at the time of death for purposes of the taxes levied under Chapter 5731.
of the Revised Code.

(iv) The transfer is made to a trust on account of a contractual relationship existing directly or indirectly between the
transferor and another person who at the time of the decedent's death was domiciled in this state for purposes of this
chapter.

(v) The transfer is made to a trust on account of the will of a testator.

(vi) The transfer is made to a trust created by or caused to be created by a court, and the trust was directly or
indirectly created in connection with or as a result of the death of an individual who, for purposes of the taxes levied
under Chapter 5731. of the Revised Code, was domiciled in this state at the time of the individual's death.

(g) The tax commissioner may adopt rules to ascertain the part of a trust residing in this state.

(J) "Nonresident" means an individual or estate that is not a resident. An individual who is a resident for only part of
a taxable year is a nonresident for the remainder of that taxable year.

(K) "Pass-through entity" has the same meaning as in section 5733.04 of the Revised Code.

(L) "Return" means the notifications and reports required to be filed pursuant to this chapter for the purpose of
reporting the tax due and includes declarations of estimated tax when so required.
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(M) "Taxable year" means the calendar year or the taxpayer's fiscal year ending during the calendar year, or
fractional part thereof, upon which the adjusted gross income is calculated pursuant to this chapter.

(N) "Taxpayer" means any person subject to the tax imposed by section 5747.02 of the Revised Code or any pass-
through entity that makes the election under division (D) of section 5747.08 of the Revised Code.

(0) "Dependents" means dependents as defined in the Internal Revenue Code and as claimed in the taxpayer's
federal income tax return for the taxable year or which the taxpayer would have been permitted to claim had the
taxpayer filed a federal income tax return.

(P) "Principal county of employment" means, in the case of a nonresident, the county within the state in which a
taxpayer performs services for an employer or, if those services are perfotmed in more than one county, the county
in which the major portion of the services are performed.

(Q) As used in sections 5747.50 to 5747.55 of the Revised Code:

( 1) "Subdivision" means any county, municipal corporation, park district, or township.

(2) "Essential local govemment purposes" includes all functions that any subdivision is required by general law to
exercise, including like functions that are exercised under a charter adopted pursuant to the Ohio Constitution.

(R) "Overpayment" means any amount already paid that exceeds the figure determined to be the correct amount of
the tax.

(S) "Taxable income" or "Ohio taxable income" applies only to estates and trusts, and means federal taxable income,
as defined and used in the Intemal Revenne Code, adjusted as follows:

(I) Add interest or dividends, net of ordinary, necessary, and reasonable expenses not deducted in computing federal
taxable income, on obligations or securities of any state or of any political subdivision or authority of any state,
other than this state and its subdivisions and authorities, but only to the extent that such net amount is not otherwise
includible in Ohio taxable incoine and is described in either division (S)(1)(a) or (b) of this section:

(a) The net amount is not attributable to the S portion of an electing small business trust and has not been distributed
to beneficiaries for the taxable year;

(b) The net amount is attributable to the S portion of an electing small business trust for the taxable year.

(2) Add interest or dividends, net of ordinary, necessary, and reasonable expenses not deducted in computing federal
taxable income, on obligations of any authority, conunission, instrumentality, territory, or possession of the United
States to the extent that the interest or dividends are exempt from federal income taxes but not from state income
taxes, but only to the extent that such net amount is not otherwise includible in Ohio taxable income and is described
in either division (S)(1)(a) or (b) of this section;

(3) Add the amount of personal exemption allowed to the estate pursuant to section 642(b) of the Intetnal Revenue
Code;

(4) Deduct interest or dividends, net of related expenses deducted in computing federal taxable income, on
obligations of the United States and its territories and possessions or of any authority, commission, or
instrumentality of the United States to the extent that the interest or dividends are exempt from state taxes under the
laws of the United States, but only to the extent that such amount is included in federal taxable income and is
described in either division (S)(1)(a) or (b) of this section;
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(5) Deduct the amount of wages and salaries, if any, not otherwise allowable as a deduction but that would have
been allowable as a deduction in computing federal taxable income for the taxable year, had the targeted jobs credit
allowed under sections 38, 51, and 52 of the Internal Revenue Code not been in effect, but only to the extent such
amount relates either to income included in federal taxable income for the taxable year or to income of the S portion
of an electing small business trust for the taxable year;

(6) Deduct any interest or interest equivalent, net of related expenses deducted in computing federal taxable income,
on public obligations and purchase obligations, but only to the extent that such net amount relates either to income
included in federal taxable income for the taxable year or to income of the S portion of an electing small business
trust for the taxable year;

(7) Add any loss or deduct any gain resulting from sale, exchange, or other disposition of public obligations to the
extent that such loss has been deducted or such gain has been included in computing either federal taxable income or
income of the S portion of an electing small business trust for the taxable year;

(8) Except in the case of the final return of an estate, add any amount deducted by the taxpayer on both its Ohio
estate tax return pursuant to section 5731.14 of the Revised Code, and on its federal income tax return in
determining federal taxable income;

(9)(a) Deduct any amount included in federal taxable income solely because the amount represents a reimbursement
or refund of expenses that in a previous year the decedent had deducted as an itemized deduction pursuant to section
63 of the Internal Revenue Code and applicable treasury regulations. The deduction otherwise allowed under
division (S)(9)(a) of this section shall be reduced to the extent the reimbursement is attributable to an amount the
taxpayer or decedent deducted under this section in any taxable year.

(b) Add any amount not otherwise included in Ohio taxable income for any taxable year to t9e extent that the
amount is attributable to the recovery during the taxable year of any amount deducted or excluded in computing
federal or Ohio taxable income in any taxable year, but only to the extent such amount has not been distributed to
beneficiaries for the taxable year.

(10) Deduct any portion of the deduction described in section 1341(a)(2) of the Internal Revenue Code, for repaying
previously reported income received under a claim of right, that meets both of the following requirements:

(a) It is allowable for repayment of an item that was included in the taxpayer's taxable income or the decedent's
adjusted gross income for a prior taxable year and did not qualify for a credit under division (A) or (B) of section
5747.05 of the Revised Code for that year.

(b) It does not otherwise reduce the taxpayer's taxable income or the decedent's adjusted gross income for the current
or any other taxable year.

(11) Add any amount claimed as a credit under section 5747.059 of the Revised Code to the extent that the amount
satisfies either of the following:

(a) The amount was deducted or excluded from the computation of the taxpayer's federal taxable income as required
to be reported for the taxpayer's taxable year under the Intemal Revenue Code;

(b) The amount resulted in a reduction in the taxpayer's federal taxable income as required to be reported for any of
the taxpayer's taxable years under the Intemal Revenue Code.

(12) Deduct any amount, net of related expenses deducted in computing federal taxable income, that a tmst is
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required to report as farm income on its federal income tax return, but only if the assets of the tmst include at least
ten acres of land satisfying the definition of "land devoted exclusively to agricultural use" under section 5713.30 of
the Revised Code, regardless of whether the land is valued for tax purposes as such land under sections 5713.30 to
5713.38 of the Revised Code. If the trust is a pass-tlvough entity investor, section 5747.231 of the Revised Code
applies in ascertaining if the trust is eligible to claim the deduction provided by division (S)(12) of this section in
connection with the pass-through entity's farm income.

Except for farm income attributable to the S portion of an electing small business trust, the deduction provided by
division (S)(12) of this section is allowed only to the extent that the trust has not distributed such farm income.
Division (S)(12) of this section applies only to taxable years of a trust beginning in 2002 or thereatter.

(13) Add the net amount of income described in section 641(c) of the Internal Revenue CodefFN61 to the extent that
amount is not included in federal taxable income.

(14) Add or deduct the amount the taxpayer would be required to add or deduct under division (A)(20) or (21) of
this section if the taxpayer's Ohio taxable income were computed in the same manner as an individual's Ohio
adjusted gross income is computed under this section. In the case of a trust, division (S)(14) of this section applies
only to any of the trust's taxable years beginning in 2002 or thereafter.

(T) "School district income" and "school district income tax" have the same meanings as in section 5748.01 of the
Revised Code.

(U) As used in divisions (A)(8), (A)(9), (S)(6), and (S)(7) of this section, "public obligations," "purchase
obligations," and "interest or interest equivalent" have the same meanings as in section 5709.76 of the Revised
Code.

(V) "Limited liability company" means any limited liability company formed under Chapter 1705. of the Revised
Code or under the laws of any other state.

(W) "Pass-through entity investor" means any person who, during any portion of a taxable year of a pass-through
entity, is a partner, member, shareholder, or equity investor in that pass-through entity.

(X) "Banking day" has the same meaning as in section 1304.01 of the Revised Code.

(Y) "Month" means a calendar month.

(Z) "Quarter" means the first three months, the second three months, the third three months, or the last three months
of the taxpayer's taxable year.

(AA)(1) "Eligible institution" means a state university or state institution of higher education as defined in section
3345.011 of the Revised Code, or a private, nonprofit college, university, or other post-secondary institution located
in this state that possesses a certificate of authorization issued by the Ohio board of regents pursuant to Chapter
1713. of the Revised Code or a certificate of registration issued by the state board of career colleges and schools
under Chapter 3332. of the Revised Code.

(2) "Qualified tuition and fees" means tuition and fees imposed by an eligible institution as a condition of enrollment
or attendance, not exceeding two thousand five hundred dollars in each of the individual's first two years of post-
secondary education. If the individual is a part-time student, "qualified tuition and fees" includes tuition and fees
paid for the academic equivalent of the first two years of post-secondary education during a maximum of five
taxable years, not exceeding a total of five thousand dollars. "Qualified tuition and fees" does not include:
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(a) Expenses for any course or activity involving sports, games, or hobbies unless the course or activity is part of the
individual's degree or diploma program;

(b) The cost of books, room and board, student activity fees, athletic fees, insurance expenses, or other expenses
unrelated to the individual's academic course of instruction;

(c) Tuition, fees, or other expenses paid or reimbursed through an employer, scholarship, grant in aid, or other
educationalbenefitprogram.

(BB)(1) "Modified business income" means the business income included in a trust's Ohio taxable income after such
taxable income is first reduced by the qualifying trust amount, if any.

(2) "Qualifying trust amount" of a trust means capital gains and losses from the sale, exchange, or other disposition
of equity or ownership interests in, or debt obligations of, a qualifying investee to the extent included in the trust's
Ohio taxable income, but only if the following requirements are satisfied:

(a) The book value of the qualifying investee's physical assets in this state and everywhere, as of the last day of the
qualifying investee's fiscal or calendar year ending immediately prior to the date on which the trust recognizes the
gain or loss, is available to the trust.

(b) The requirements of section 5747.011 of the Revised Code are satisfied for the trust's taxable year in which the
trust recognizes the gain or loss.

Any gain or loss that is not a qualifying trust amount is modified business income, qualifying investment income, or
modified nonbusiness income, as the case may be.

(3) "Modified nonbusiness income" means a trust's Ohio taxable income other than modified business income, other
than the qualifying trust amount, and other than qualifying investment income, as defined in section 5747.012 of the
Revised Code, to the extent such qualifying investment income is not otherwise part of modified business income.

(4) "Modified Ohio taxable income" applies only to trusts, and means the sum of the amounts described in divisions
(BB)(4)(a) to (c) of this section:

(a) The fraction, calculated under section 5747.013, and applying section 5747.231 of the Revised Code, multiplied
by the sum of the following amounts:

(i) The trust's modified business income;

(ii) The trust's qualifying investment income, as defined in section 5747. 012 of the Revised Code, but only to the
extent the qualifying investment income does not otherwise constitute modified business income and does not
otherwise constitute a qualifying trust amount.

(b) The qualifying trust amount multiplied by a fraction, the numerator of which is the sum of the book value of the
qualifying investee's physical assets in this state on the last day of the qualifying investee's fiscal or calendar year
ending immediately prior to the day on which the trust recognizes the qualifying trust amount, and the denominator

of which is the sum of the book value of the qualifying investee's total physical assets everywhere on the last day of
the qualifying investee's fiscal or calendar year ending immediately prior to the day on which the trust recognizes
the qualifying trust amount. If, for a taxable year, the trust recognizes a qualifying trust amount with respect to more
than one qualifying investee, the amount described in division (BB)(4)(b) of this section shall equal the sum of the
products so computed for each such qualifying investee.
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(c)(i) With respect to a trust or portion of a trust that is a resident as ascertained in accordance with division (I)(3)(d)
of this section, its modified nonbusiness income.

(ii) With respect to a trust or portion of a trust that is not a resident as ascertained in accordance with division
(I)(3)(d) of this section, the amount of its modified nonbusiness income satisfying the descriptions in divisions
(B)(2) to (5) of section 5747.20 of the Revised Code, except as otherwise provided in division (BB)(4)(c)(ii) of this
section. With respect to a trust or portion of a trust that is not a resident as ascertained in accordance with division
(I)(3)(d) of this section, the trust's portion of modified nonbusiness income recognized from the sale, exchange, or
other disposition of a debt interest in or equity interest in a section 5747.212 entity, as defined in section 5747.212 of
the Revised Code, without regard to division (A) of that section, shall not be allocated to this state in accordance
with section 5747.20 of the Revised Code but shall be apportioned to this state in accordance with division (B) of
section 5747.212 of the Revised Code without regard to division (A) of that section.

If the allocation and apportionment of a tmst's income under divisions (BB)(4)(a) and (c) of this section do not fairly
represent the modified Ohio taxable income of the trust in this state, the alternative methods described in division
(C) of section 5747.21 of the Revised Code may be applied in the manner and to the same extent provided in that
section.

(5)(a) Except as set forth in division (BB)(5)(b) of this section, " qualifying investee" means a person in which a
trust has an equity or ownership interest, or a person or unit of government the debt obligations of either of which
are owned by a trust. For the purposes of division (BB)(2)(a) of this section and for the purpose of computing the
fraction described in division (BB)(4)(b) of this section, all of the following apply:

(i) If the qualifying investee is a member of a qualifying controlled group on the last day of the qualifying investee's
fiscal or calendar year ending immediately prior to the date on which the trust recognizes the gain or loss, then
"qualifying investee" includes all persons in the qualifying controlled group on such last day.

(ii) If the qualifying investee, or if the qualifying investee and any members of the qualifying controlled group of
which the qualifying investee is a member on the last day of the qualifying investee's fiscal or calendar year ending
immediately prior to the date on which the trust recognizes the gain or loss, separately or cumulatively own, directly
or indirectly, on the last day of the qualifying investee's fiscal or calendar year ending immediately prior to the date
on which the trust recognizes the qualifying tntst amount, more than fifty per cent of the equity of a pass-through
entity, then the qualifying investee and the other members are deemed to own the proportionate share of the pass-
through entity's physical assets which the pass-through entity directly or indirectly owns on the last day of the pass-
through entity's calendar or fiscal year ending within or with the last day of the qualifying investee's fiscal or
calendar year ending immediately prior to the date on which the trust recognizes the qualifying trust amount.

(iii) For the purposes of division (BB)(5)(a)(iii) of this section, " upper level pass-through entity" means a pass-
through entity directly or indirectly owning any equity of another pass-through entity, and "lower level pass-through
entity" means that other pass-through entity.

An upper level pass-through entity, whether or not it is also a qualifying investee, is deemed to own, on the last day
of the upper level pass-through entity's calendar or fiscal year, the proportionate share of the lower level pass-
through entity's physical assets that the lower level pass-through entity directly or indirectly owns on the last day of
the lower level pass-through entity's calendar or fiscal year ending within or with the last day of the upper level
pass-through entity's fiscal or calendar year. If the upper level pass-through entity directly and indirectly owns less
than fifty per cent of the equity of the lower level pass-through entity on each day of the upper level pass-through
entity's calendar or fiscal year in which or with which ends the calendar or fiscal year of the lower level pass-
through entity and if, based upon clear and convincing evidence, complete information about the location and cost of
the physical assets of the lower pass-through entity is not available to the upper level pass-through entity, then solely
for purposes of ascertaining if a gain or loss constitutes a qualifying trust amount, the upper level pass-through entity
shall be deemed as owning no equity of the lower level pass-through entity for each day during the upper level pass-
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through entity's calendar or fiscal year in which or with which ends the lower level pass-through entity's calendar or
frscal year. Nothing in division (BB)(5)(a)(iii) of this section shall be construed to provide for any deduction or
exclusion in computing any truat's Ohio taxable income.

(b) With respect to a trust that is not a resident for the taxable year and with respect to a part of a tmst that is not a
resident for the taxable year, "qualifying investee" for that taxable year does not include a C corporation if both of
the following apply:

(i) During the taxable year the trust or part of the trust recognizes a gain or loss from the sale, exchange, or other
disposition of equity or ownership interests in, or debt obligations of, the C corporation.

(ii) Such gain or loss constitutes nonbusiness income.

(6) "Available" means information is such that a person is able to leam of the information by the due date plus
extensions, if any, for filing the return for the taxable year in which the trust recognizes the gain or loss.

(CC) "Qualifying controlled group" has the same meaning as in section 5733.04 of the Revised Code.

(DD) "Related member" has the same meaning as in section 5733.042 of the Revised Code.

(EE)(1) For the purposes of division (EE) of this section:

(a) "Qualifying person" means any person other than a qualifying corporation.

(b) "Qualifying corporation" means any person classified for federal income tax purposes as an association taxable
as a corporation, except either of the following:

(i) A corporation that has made an election under subchapter 5, chapter one, subtitle A, of the Intemal Revenue
Code for its taxable year ending within, or on the last day of, the investor's taxable year;

(ii) A subsidiary that is wholly owned by any corporation that has made an election under subchapter S, chapter one,
subtitle A of the Internal Revenue Code for its taxable year ending within, or on the last day of, the investor's
taxable year.

(2) For the putposes of this chapter, unless expressly stated otherwise, no qualifying person indirectly owns any
asset directly or indirectly owned by any qualifying corporation.

(FF) For purposes of this chapter and Chapter 5751. of the Revised Code:

(1) "Trust" does not include a qualified pre-income tax trust.

(2) A "qualified pre-income tax trust" is any pre- income tax trust that makes a qualifying pre-income tax trust
election as described in division (FF)(3) of this section.

(3) A "qualifying pre-income tax trust election" is an election by a pre-income tax trust to subject to the tax imposed
by section 5751.02 of the Revised Code the pre-income tax trust and all pass-through entities of which the trust
owns or controls, directly, indirectly, or constructively thtnugh related interests, five per cent or more of the
ownership or equity interests. The trustee shall notify the tax commissioner in writing of the election on or before
April 15, 2006. The election, if timely made, shall be effective on and after January 1, 2006, and shall apply for all
tax periods and tax years until revoked by the trustee of the trust.
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(4) A "pre-income tax trust" is a trust that satisfies all of the following requirements:

(a) The document or instrument creating the trust was executed by the grantor before January 1, 1972;

(b) The trust became irrevocable upon the creation of the trust; and

(c) The grantor was domiciled in this state at the time the trust was created.

(2007 H 119, eff. 6-30-07;2006 H 73, eff. 4-4-07:2006 H 530, eff. 3-30-06 (See Historical and Statutory Notes);
2005 H 66,eff 6-30-05:2004 H 362-eff.12-30-04:2003 H 127,ef£ 12-11-03:2003 H 95.eff 9-26-03:2002 H 675,
eff. 12-13-02;2002 S 266, eff. 4-3-03:2002 S 261, eff. 6-5-0212000 S 161, S 3, eff. 7-1-00:2000 S 161. & 1, eff. 6-8-
00;1999 H 471, eff. 7-1-00:1999 H 4. eff. 10-14-99:1999 H 282, eff. 9-28-99;1998 H 770, eff. 9-16-98;1997 H 408,
eff. 10-1-97•1997 H 215 eff. 9-29-97•1996 H 627 eff. 12-2-96•1996 H 179 eff. 10-1-96•1994 S 74 eff. 7-1-
94;1993 S 123, eff. 10-29-93;1993 H 152:1992 H 478:1990 S 223, H 286; 1989 H 111, H 61; 1988 S 386; 1987 H
171; 1986 H 428; 1985 S 121; 1984 S 307, H 250; 1983 H 291; 1981 H 694; 1980 H 653; 1974 H 971; 1973 H 95;
1972 S 464, S 472; 1971 H 475)
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PBaldwin's Ohio Revised Code Annotated Currentness
Title LVII. Taxation

'® Chapter 5747. Income Tax (Refs & Annos)
"® General Provisions

-+5747.02 Rates of taxation; exemption

(A) For the purpose of providing revenue for the support of schools and local govemment functions, to provide relief to
property taxpayers, to provide revenue for the general revenue fund, and to meet the expenses of administering the tax levied
by this chapter, there is hereby levied on every individual, trust, and estate residing in or earning or receiving income in this
state, on every individual, trust, and estate eaming or receiving lottery winnings, prizes, or awards pursuant to Chapter 3770.
of the Revised Code, and on every individual, trust, and estate otherwise having nexus with or in this state under the
Constitution of the United States, an annual tax measured in the case of individuals by Ohio adjusted gross income less an
exemption for the taxpayer, the taxpayer's spouse, and each dependent as provided in section 5747.025 of the Revised Code;
measured in the case of trusts by modified Ohio taxable income under division (D) of this section; and measured in the case
of estates by Ohio taxable income. The tax imposed by this section on the balance thus obtained is hereby levied as follows:

(1) For taxable years beginning in 2004:

OHIO ADJUSTED GROSS INCOME LESS TAX
EXEMPTIONS (INDIVIDUALS) OR

MODIFIED OHIO TAXABLE INCOME

(TRUSTS) OR OHIO TAXABLE INCOME

(ESTATES)
$5,000 or less .743%
More than $5,000 but not more than $37.15 plus 1.486% of the amount
$10,000 in excess of $5,000

More than $10,000 but not more than $111.45 plus 2.972% of the amount

$15,000 in excess of $10,000
More than $15,000 but not more than $260.05 plus 3.715% of the amount

$20,000 in excess of $15,000
More than $20,000 but not more than $445.80 plus 4.457% of the amount

$40,000 in excess of $20,000
More than $40,000 but not more than $1,337.20 plus 5.201W of the
$80,000 amount in excess of $40,000

More than $80,000 but not more than $3,417.60 plus 5.943g of the
$100,000 amount in excess of $80,000

More than $100,000 but not more $4,606.20 plus 6.9% of the amount

than $200,000 in excess of $100,000
More than $200,000 $11,506.20 plus 7.5% of the

amount in excess of $200,000

(2) For taxable years beginning in 2005:

OHIO ADJUSTED GROSS INCOME LESS TAX

EXEMPTIONS (INDIVIDUALS) OR
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MODIFIED OHIO TAXABLE INCOME

(TRUSTS) OR OHIO TAXABLE INCOME

(ESTATES)

$5,000 or less
More than $5,000 but not more than

$10,000
More than $10,000 but not more than

$15,000
More than $15,000 but not more than

$20,000
More than $20,000 but not more than

$40,000
More than $40,000 but not more than

$80,000
More than $80,000 but not more than

$100,000
More than $100,000 but not more

than $200,000

More than $200,000

(3) For taxable years beginning in 2006:

OHIO ADJUSTED GROSS INCOME LESS

EXEMPTIONS (INDIVIDUALS) OR

MODIFIED OHIO TAXABLE INCOME

(TRUSTS) OR OHIO TAXABLE INCOME

(ESTATES)

$5,000 or less

More than $5,000 but not more than
$10,000

More than $10,000 but not more than
$15,000

More than $15,000 but not more than

$20,000
More than $20,000 but not more than

$40,000
More than $40,000 but not more than

$80,000
More than $80,000 but not more than

$100,000

More than $100,000 but not more

than $200,000

More than $200,000

OHIO ADJUSTED GROSS INCOME LESS

EXEMPTIONS (INDIVIDUALS) OR

MODIFIED OHIO TAXABLE INCOME

TAX

® 2007 Thomson/West. No Claim to Orig. US Gov. Works.

.712%
$35.60 plus 1.424% of the amount

in excess of $5,000
$106.80 plus 2.847% of the amount
in excess of $10,000

$249.15 plus 3.559% of the amount
in excess of $15,000

$427.10 plus 4.27% of the amount
in excess of $20,000

$1,281.10 plus 4.983% of the

amount in excess of $40,000

$3,274.30 plus 5.693% of the

amount in excess of $80,000

$4,412.90 plus 6.61% of the

amount in excess of $100,000

$11,022.90 plus 7.185% of the

amount in excess of $200,000

TAX

.681%
$34.05 plus 1.361% of the amount

in excess of $5,000
$102.10 plus 2.722% of the amount

in excess of $10,000
$238.20 plus 3.403% of the amount

in excess of $15,000
$408.35 plus 4.083% of the amount

in excess of $20,000

$1,224.95 plus 4.764% of the

amount in excess of $40,000

$3,130.55 plus 5.444% of the

amount in excess of $80,000
$4,219.35 plus 6.32% of the

amount in excess of $100,000

$10,539.35 plus 6.87% of the

amount in excess of $200,000
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(TRUSTS) OR OHIO TAXABLE INCOME

(ESTATES)

$5,000 or less

More than $5,000 but not more than
$10,000

More than $10,000 but not more than
$15,000

More than $15,000 but not more than
$20,000

More than $20,000 but not more than
$40,000

More than $40,000 but not more than
$80,000

More than $80,000 but not more than

$100,000

More than $100,000 but not more
than $200,000

More than $200,000

.6496
$32.45 plus 1.299% of the amount
in excess of $5,000

$97.40 plus 2.598% of the amount

in excess of $10,000

$227.30 plus 3.247% of the amount
in excess of $15,000

$389.65 plus 3.895% of the amount
in excess of $20,000

$1,168.65 plus 4.546% of the

amount in excess of $40,000

$2,987.05 plus 5.194% of the

amount in excess of $80,000

$4,025.85 plus 6.031% of the

amount in excess of $100,000

$10,056.85 plus 6.555% of the
amount in excess of $200,000

(5) For taxable years beginning in 2008:

OHIO ADJUSTED GROSS INCOME LESS

EXEMPTIONS (INDIVIDUALS) OR

MODIFIED OHIO TAXABLE INCOME

(TRUSTS) OR OHIO TAXABLE INCOME
(ESTATES)

$5,000 or less

More than $5,000 but not more than

$10,000

More than $10,000 but not more than

$15,000
More than $15,000 but not more than

$20,000

More than $20,000 but not more than

$40,000

More than $40,000 but not more than

$80,000

More than $80,000 but not more than
$100,000

More than $100,000 but not more
than $200,000

More than $200,000

(6) For taxable years beginning in 2009 or therea$er:

OHIO ADJUSTED GROSS INCOME LESS

EXEMPTIONS (INDIVIDUALS) OR

MODIFIED OHIO TAXABLE INCOME

(TRUSTS) OR OHIO TAXABLE INCOME

TAX

® 2007 ThomsonlWest. No Claim to Orig. US Gov. Works.

TAX

.618%
$30.90 plus 1.236% of the amount

in excess of $5,000
$92.70 plus 2.473% of the amount

in excess of $10,000

$216.35 plus 3.091% of the amount

in excess of $15,000

$370.90 plus 3.708% of the amount
in excess of $20,000

$1,112.50 plus 4.327% of the

amount in excess of $40,000

$2,843.30 plus 4.945% of the

amount in excess of $80,000

$3,832.30 plus 5.741% of the

amount in excess of $100,000

$9,573.30 plus 6.24% of the
amount in excess of $200,000
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(ESTATES)

$5,000 or less

More than $5,000 but not more than

$10,000

More than $10,000 but not more than
$15,000

More than $15,000 but not more than
$20,000

More than $20,000 but not more than
$40,000

More than $40,000 but not more than

$80,000

More than $80,000 but not more than
$100,000

More than $100,000 but not more
than $200,000

More than $200,000

.587%
$29.35 plus 1.174% of the amount

in excess of $5,000

$88.05 plus 2.348% of the amount
in excess of $10,000

$205.45 plus 2.935% of the amount
in excess of $15,000

$352.20 plus 3.521% of the amount

in excess of $20,000 .

$1,056.40 plus 4.109% of the

amount in excess of $40,000

$2,700.00 plus 4.695% of the

amount in excess of $80,000

$3,639.00 plus 5.451% of the
amount in excess of $100,000

$9,090.00 plus 5.925% of the
amount in excess of $200,000

In July of each year, beginning in 2010, the tax commissioner shall adjust the income amounts prescribed in this division by
multiplying the percentage increase in the gross domestic product deflator computed that year under section 5747.025 of the
Revised Code by each of the income amounts resulting from the adjustment under this division in the preceding year, adding
the resulting product to the corresponding income amount resulting from the adjustment in the preceding year, and rounding
the resulting sum to the nearest multiple of fifty dollars. The tax commissioner also shall recompute each of the tax dollar
amounts to the extent necessary to reflect the adjustment of the income amounts. The rates of taxation shall not be adjusted.

The adjusted amounts apply to taxable years beginning in the calendar year in which the adjustments are made. The tax
commissioner shall not make such adjustments in any year in which the amount resulting from the adjustment would be less
than the amount resulting from the adjustment in the preceding year.

(B) If the director of budget and management makes a certification to the tax conunissioner under division (B) of section
131.44 of the Revised Code, the amount of tax as determined under division (A) of this section shall be reduced by the
percentage prescribed in that certification for taxable years beginning in the calendar year in which that certification is made.

(C) The levy of this tax on income does not prevent a municipal corporation, a joint econonuc development zone created
under section 715.691, or a joint economic development district created under section 715.70 or 715.71 or sections 715.72 to
715.81 of the Revised Code from levying a tax on income.

(D) This division applies only to taxable years of a trust beginning in 2002 or thereafter.

(1) The tax imposed by this section on a trust shall be computed by multiplying the Ohio modified taxable income of the trust
by the rates prescribed by division (A) of this section.

(2) A credit is allowed against the tax computed under division (D) of this section equal to the lesser of (1) the tax paid to
another state or the District of Columbia on the tmst's modified nonbusiness income, other than the portion of the trust's
nonbusiness income that is qualifying investment income as defined in section 5747.012 of the Revised Code, or (2) the
effective tax rate, based on modified Ohio taxable income, multiplied by the trust's modified nonbusiness income other than
the portion of tmst's nonbusiness income that is qualifying investment income. The credit applies before any other applicable
credits.

(3) The credits enumerated in divisions (A)(1) to (13) of section 5747.98 ofthe Revised Code do not apply to a trust subject to

© 2007 ThomsontWest. No Claim to Orig. US Gov. Works.
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this division. Any credits enumerated in other divisions of section 5747.98 of the Revised Code apply to a trust subject to this
division. To the extent that the trust distributes income for the taxable year for which a credit is available to the trust, the
credit shall be shared by the trust and its beneficiaries. The tax commissioner and the trust shall be guided by applicable
regulations of the United States treasury regarding the sharing of credits.

(E) For the purposes of this section, "trust" means any trust described in Subchapter J of Chapter 1 of the Intemal Revenue
Code, excluding trusts that are not irrevocable as defined in division (I)(3)(b) of section 5747.01 of the Revised Code and that
have no modified Ohio taxable income for the taxable year, charitable remainder trusts, qualified funeral trusts and preneed
funeral contract trusts established pursuant to section 1111.19 of the Revised Code that are not qualified funeral trusts,
endowment and perpetual care trusts, qualified settlement trusts and funds, designated settlement trusts and funds, and trusts
exempted from taxation under section 501(a) of the Intemal Revenue Code[FNl I.

(2005 H 66.eff 6-30-05:2003 H 95.eff. 9-26-03•2002 H 675 eff. 12-13-02:2002 S 261 , eff. 6-5-02-1997 H 215 4 1 eff, 9-
29-97:1997 H 215, 6 208,eff 6-30-97:1996 H 442, eff. 7-9-96•1996 S 310 4 41, eff. 6-30-98•1996 S 310 & I eff 7-1-
96:1995 H 269.eff. 11-15-95:1995 H 117.eff 9-29-95;1994 H 715 eff, 7-22-94•1992 H 904 eff 12-22-92:1990 H 174•1989
H 111:1988 H 708: 1986 S 417; 1985 H 238; 1983 H 291, H 100; 1982 S 530; 1974 H 1476, H 1013; 1973 H 95; 1971 H
475)

® 2007 Thomson/West. No Claim to Orig. US Gov. Works.
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SCHEDULE D

(Form 1041)

Dei^m¢rR of We Tr¢asury
Intemal Nevenue Service

Capital Gains and Losses#
► Attach to Form 1041 (orForm 5227). See the separate instructions for

Form 1041 (or Form 5227).
Name of estate ortmst
KEITH A. BROWN ESBT
TRUST DATED 5/29/86

Note: Form 5227 filers need to compiete only Parts I and 11.

Short-Term Capital Gains and Losses-Assets Held One Year or Less

OMB No. 1545-p092

2000
Employer identification number

34-7070118

(a) Desc. of prop.
(Ex, 100 shares

7% rfd.of"Z"CO

(b) Dale
acquired

mo.,da .)

(c) Date sold
(mo..day,yr.)

(d) Sales p^
(e) Cosl or other basis

(seepa9e27)
(ff Galn or (Loss)
(col.(d) lesscol.(e))

3

2 Short-term capital gain or (loss) from Forms 4684, 6252, 6781, and 8824 ............. .. 2
3

.
Net short-term gain or (loss) from partnerships. S corporations, and other
estates or trusts ................................................................... 3

4 Short-term capital loss carryover. Enter the amount, if any, from line 9 of the
1999 Capltal Loss Carryover Worksheet ............................................ 4 ^ ^. .

5 Net short-term gain or (loss). Combine lines I through 4 in column (f). Enter
here and on line 14 beiow - - . . . . - ►

-
5 . ^ ^ ^ . :_ ;

Long-Term Capital Gains and Losses-Assets Held More Than One Year
(a)Desc. orpmp.
(Ex,10e shares

7% prfcL of `P' Co

(b) Date
acquBed

mo., da ..)

(c)Datesold
(mo., day, yr.) d) Sales pdce

(e)Coalorotherbasls
(see page 77)

(f) Gain or (LOSS)
(col. (d) less col.(e))

(9) 28% Rate Galn.
ar ssl

see Insb. be

6

7 Longterm capilW gain or (loss) from Forms 2439, 4684, 6252, 6781, and 8824 _ 7
8 Net longderm gain or(ioss) from partnerships, S corp., and other estates orbusfs 8
9 CapOalgaindisbibutions

10 Gain from Fonn 4797, Part I ........................................................

__________________

11

12
13

Long-tenn capital loss carryover. Enter in both columns (f) and (g) the amount,
if any, trom line 14, of the 1999 Capital Loss Canyover Worksheet
CombinelMes6throughllincolumn(g).......__ ...............................
Net long-tenn gain or (loss). Combine Ones 6 through 11 in coiumn (i). Enter
hemandonlinel5bebw ►

.

1 , 301 1
-1 3 1

^
'28% rate gain or loss includes all "coiiecbbies gains and iosses" (as defined on page 28 of the Instructions) and up to 50% of

^^. the e0gibie gain on qualified small business stock (see pane 26 of the instruc0ons).

Summary of Parts I and 11 (1) Benefioiaries•

eepa-a 28)

(2) Estate's

ortmsCs
(3) Total

14 Net short-term gain or {ioss) (from line 5 above) : 14
15 Net long-term gain or (loss):

a 28 % rate gain or (loss) (from line 12 abbve) . 15a -1 3.01 -1 , 301
b Vnreraptured section 1250 gain (see line 17 of the

worksheet on page 29) .......... . ............ . .. .. .. .... 15b

c Total for year (from line 13 above) 15c -1 3 01 -1 3 01
16 Totalnetgainor(ioss).CombineOnes14and15c .. ► 16 -1,301 -1,301
.Jote: If line 16, coiumn (3), is a net gain, enter the gain on Form 1041, fine 4. If lines 15c and 16. column (2), are net gains, go to Part V, and do
not complete Part IV. If line 16, column (3), is a net loss, complete Part IV and the Capital Loss Carnrover W orksheet as necessary.
For Paperwork Reduction Act Notice, see the Instructions for Form 1041. Schedule D (Form 1041) 2000



Schedule R(FOrm 1041)200D KEITH A..= - 20V7N ESBT -7070118

Capital Loss Limitation

Pege 2

17 Enter here and enter asa (ioss) on Form 1041, line 4, the smaller of:

a The ioss online 16, column (3) or

b $3,000 ................................ .... 17 1 , 301)
If the loss on line 16, column (3), is more than $3,000, or if Form 1041, page 1, line 22, is a toss, complete the Capital Loss

Canyover Worksheet on pape 30 of the Instmc0ons to determine your capital loss carryover.
Tax Computation Using tNaximum Capital Gains Rates (Complete this part only if both lines 15c and
491 ol n (2) d F 1041 ili 22 i thn c um are t7a ns, an orm , ne s more an zero.)

18 Enter taxable income from Form 1041, line 22 . . .. ...... .... .... . ..... . .. .... .. ....... ... ......................
19 Enter the smaller of line 15c or 16 In column (2) 19
20 If you are 1IIIng Form 4952, enter the amount from Fom14952, line 4e ..............
21 Subbact line 20 from line 19. If zero or iess, enter -0-

.......... ............22 Combine lines 14 and 15a, coiumn (2). If zero or less, enter -0-
' ..................

23 Enter the smaller of line 15a, column (2), or line 22, but not less than zero ...
24 Enter the amount from line 15b, coiumn (2) .................................
25 Add lines 23 and 24 .......................................................
26 Sublract line 25 from line 21. If zero or fess, enter -0- '...........................................................
27 Subtract One 26 from fine 18. If zero or less, enter-0- ... . ..... .... ...................... ...... ... ...... .......
28 Enter thesmaller of fine 18 or $1,750 ^ 28.........................................
29 Enter the smafier of line 27 orline 28 ^ 29...........................................
30 Subtract line 21 from line 18. If zero or less, enter -0-
31 Enter the larger of line 29 or line 30 ► 31

I

32 Tax on amount on One 31 from the 2000 Tax Rate Schedule ....................................................
Note: If the amounts on lines 28 and 29 are ihe same, skip lines 33 through 36 and go to line 37.

33 EntertheamountfmmOne26 ^ 33....... ......................................
34 Enter the amount from Ifne 27 ..........................................
35 Subtract line 34 from One 33. If zero or less, enter -0- ►........................

36 MulOply One 35 by 10% (.10) ............................................................................
Note: If the amounts on lines 18 and 28 are the same, skip lines 37 through 50 and go to line 51.

37 Enter the smaller of line 18 or line 26 ^ ^...........................................
38 Enter the amount from line 35 ............ ................ .... ............... ... 38
39 Subtract line 38 from One 37 .........................................

40

41
42
43
44
45

Muidply line 39by 20% (.20) •..................................................................................
Note: If kne 25 Is zero or blank, skip lines 41 through 50 and go to line 51.
Enterthesmallerofiine21 orGne24 ..........................., ................
Add iines 21 and 31 _ __ __ _ 42
Enter the amoUnt from line 18 _.. .. . 43
Subtract One 43 from Gne 42. If zero or less, enter -0 - ..............................
Subtract line 44 from tne 41. If zero or iess, enter -0- ►........................

46 MylBpiy line 45 by 25% (25) ................................................................................
Note: If One 23 is zero or blank, skip lines 47 through 50 and go to line 51.

47 Enter the amount from line 18 ...............................................
48 Add Ones 31, 35, 39, and 45 ............................................
49 Subtract line 48 from line 47

....................................................

50 Mut6piyline49by28%(.28),...._.^.__..___..... ............................................................
51 Add lines 32, 36, 40, 46, and 50
52 Tax on the amount on line 18 from .th..e.2000

.....Tax....
Rate
.....

Schedule
....................................................
..............................................

33 Tax on all taxabfe income (inciuding capital gains). Enter the smaller of line 51 or line 52 here
antl on line la of Scheduk: G, Form 1041

Schedute D (Form 1041) 200o

53
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BENEFICIARY 1

SCHEDULE k-i BeneficL:y's Share of Income, DeductionL; :.redits, etc. OMB No. 1545-0092

(FOrrtl-1041)

DepaAment d the Treasury
Imemal Revenue 8ervlce

for the calendar year 2000, or fiscal year
beginning .1 /0170.0 endtng . 12/27/00
► Com tete a se arate Schedule K-1 for each beneficia .

2000

Name of trust or decedent's estate
KEITH A. BROWN ESBT
TRUST DATED 5 29 86

Amended K-1

FinalK-1
Beneficia idankifi(ingn number► 270-52-4562 Estate'sortrust•sE1N10- 34-7 07 0118
BeneEdary s name, address, and ZIP code

KEITH A. BROWN
30400 DETROIT RD. SUITE 203
WESTLAKE OH 44145

Fidudarys name, address, and ZIP code

KEITH A. BROWN
TRUSTEE

30400 DETROIT ROAD, SUITE 203
WESTLAKE OH44145

(a) Allocable share item (b) Amount (c) Calendar year 2000 Form 1040 filers
enter the amounts in column (b) on:

I Interest . . .. . . . ............... ...... . 1 48 , 080 Sd}edule B, Part I, line 1.. ...... ....
--. .. . :2 Ordinary dividends ............ .... 2 ScheduleB,Part ll,line5.." .,. "-. ._.."-"...,.

3 Net short-term capital gain - 3 Schedule D. 6ne 5
4 Net long-term capital gain: a 28% rate gain 4a Schedule D, One 12, column (g)

b Unrecaptured8ection1250.gdn 4b Ln.l1ofthevrWksheetforScheduleD,In.25
c Total for year 4c Schedule D line 12 , ootumn

Sa Annuities, royalties, and other nonpassive income
before diree0y apportioned deductions . . . .. .. ......"............. 5a

^ - .

Schedule E Part III column
b Depredalion ..... . 5b
c Depletion

.................... ... .. . ..
Sc Include on 8te applicable line of the

d Amortization . .. ... ................................. ....... ... . Sd ^
appropdatetaxform .. .... .. ...

6a Trade or business, rental real estate, and other rental Income
before directly apportioned deductions (see Inshvc0ons) ...... 6a Schedule E Part III

b Depreciation -_..,..._.-_,,..."_ ............. ".. . "", 6b". _-_".
c Depletion ..

..................... .. 6c
^ indudeontheapplicablelineofthe

.....".. .
....

_
. .
_.. .....d Amortiza0on .. ... .... ........ ...... .., . 6d

appropriate tax fonn

7 Income for mintmum tax purposes ........ ......
8 Incarne for regular tax purposes (add lines /, 2, 3, 4c. Sa, ard 6a)
9 Adustment for minimum tax pu rposes (subtract In. 8 from In. 7

7
8
9

48 ,
08048 , 6i5

_ _

Form 6251 , fine 12
10 Estate tax deduc0on ( induding certain generation-

skippingtransfertaxes) ................... .... ... ... 10 ScheduleA.Iine27.. .. ......
11 Forei n taxes .. . - 11c _. . - . . Form 1116 or Schedule A Form 1040). line 8. .
12 Adusrments and tax preference items (ilemize):

a Aecelerated depredation . . ... . . .. . .... . . .. . . . .. .
...: ^-. - -.. " _ : `E ^t.., . M . ^

. .. .
b Depletion ...

..........
.................... 126

^
Indude on the eppOcabte

..._......-.......---"
c Amortiza6on .............. .......... .. . 12c

line of Form 6251
...... ............. ....

d Fxdusion Items . .... ..... . ... . . ..... . .... .... ... ..... .... . ".. ..
13 Deduclions in the final year of Wst ordecedent's eslate:

a Fxcess dedudJals on termination (see inslrudiens) .

12d

.::.:
13a

.. "
^.. .. - . ^ .

2001 Form 8801

" - _ . ,..::..
". .: ^::. ..

'" ..:. -.. ",- .. ^ ....:., ..
Schedule A, line 22-..... ...-

b Short-term capital lass carryover 13b Schedule D, line 5
c Long-tenn capital loss canyover 13c ( 1 , 301 Schedule D, Iine 12, columns (f) and (g)
d Net operating loss (NOL) canyover for regular tax purposes 13d form 1040, 7ine 21
e NOL carryover for minimum tax purposes 13e See the instructbns for Form 6251, line 20
f ..................... "...... -............... .. 13f ^ Include on the applicable line__ ....

13 of the a r date tak form
14 Other (itemize):

a Payments of esUmated taxes credited to you
., ""

14a
.:^ ^"M' W ^ ' " ^ ^+^ . . . . . . ^ ., .. , .

Fonn 1040, line 59
b Tax-exemptinterest 117 884 Form1040,tine8b
c SEE K-1 SUPPLEMENT.
d ..
e

-

InGudeontheappllcableline
f - of the appropte tax fonn

0 ......................"..............-...-.. ........ .... ... ....
h

DM For Paperwork Reduction Act Notice, see the instructions for Form 1041. Schedule K-1 (Form 1041) 2000



'chedule K-1
Form 1041 _

- For calendar year 2000 or tax year beginning

Name of trust or decedent's estate
KEITH A. BROWN ESBT
TRUST DATED 5/29/86

Supplemental For ^
^....

1/01/00 andending 12/27/00 I
2UU0 I

Beneficiary's identifYing number ► 270-52-4562 7rust'sorDecedent'sEstate'sEIN ► 34-7070118
Beneficlarys name, address, and ZIP code Flduclary's name, address, and ZIP cede

KEITH A. BROWN
KEITH A. BROWN
TRUSTEE

30400 DETROIT RD. SUITE 203 30400 DETROIT ROAD, SUITE 2,03
WESTLAKE OH 44145 WESTLAKE OH 44145

LINE 14. OTHER
OTHER INVESTMENT INCOME INCLUDED ON SCHEDULE K-1, P1 48,080

INTEREST INCOME FROM OHIO MUNICIPAL BONDS 82,950
DIVIDENDS FROM NON-OHIO MUNDER TAX FREE MMKT 32,936
DIVIDENDS FROM OHIO MUNDER TAX FREE MNQCT '1,998

TOTAL TAX EXEMPT INTEREST AND DIVIDENDS 117,884

Aooendix Page No. 83



25055 KEITH A. BROWN ESBT
34-7070118
FYE: 12/27/2000

Federal Statements

Statement 1- Form 1041. Pacae 2. Other Informatfon, Question 1 - Tax Exempt Income

Municipal Private
Payer Bond Activity Bond

NATIONAL FINANCIAL SERVICES #290190 $ 82,950 $
NATIONAL FINANCIAL SERVICES #290190 34,934

117,884

TOTAL TAX-EXEMPT INCOME 117,884

1

Ageenrdlr Raue N__BA



25055 KEITH A. BROWN ESBT
34-7076119 - Federal Statements
FYE: 12/27/2000

Interest Income

Description
FOREST CITY TECHNOLOGIES, INC.

Amount

$ 48,080
TOTAL $ 48,080

4eeeaFlix-RaeaAle



KEfTH A. BROWN REVOCABLE LIVING TRUST OATED 5/29186 EBBT
34-7070118
DECEMBER27,20D9

Statement One - Total Tax Related to S.COrporatbnStoCk

ORDINARYINCOME
OrdfmryM1xoma
Incame kam rertlal mal estate
Interest
DIvI0en0.¢
Totai ardhurybcome

Less: CharltaNe eantrlbotlons

Lees:lnvestmenlexpenses

Netnrd8nrylncoma

Taxan wdnarylnoonle C 39.634

LONG-Tt:WH CAPfTAL GAINS
Net tung6Ym eap@al galns
Net ku&tam capital bss
Net shar4Eum capital loss

Total napkal gains

Tax on )ongplerm caplfalgalns @ 20%

TAX COMPUTATION SUMMARY
TazonmCnarYinoume

Tax on net bng-term capilal gains

Less:foreignfaxoredit

Tzx

Total

I $ (238,185)

(8,440)
s,197

497,9 95
$ 258,.W8

(c99)

(so)

I S 257.TOD

$ '19t969

$ 18,823,389
(5p38)

1.420.12
$ (5,397,799

j 3079,568

$ 3t78127

a ;9IESemnedlmp40mfar aapGU

emenwauanw6 ramu^ $ ztam

Univereai TNUgy
DeIpMReaRy Chimera Gtoea7FAm8 PoNShapes Equlties InvesUrcents, Hampson
Carporation Corporatan Packagfng Corporalmn Corporatpn Inc. Corporstion

#31-1514230 q94-15 433 01 #341608387 43 4-17618 58 113 418 5 813 3 434-/678729 N34-7079118

(8A49)
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SCHECbULE K-1 '
.(Form 1120S)

Depanment or the Treasury
1[ymal Reva Service

Sharehot. .:r's Share of Income, Credits, Dci _;ctioris, etc.
► See separate Instructions.

For calendar year 1999 or tax year
besttnninra 1/01/00 andendina 9/20/00

OMB No.1545-0130

2000

Shareholder'sidentifringnumber► 3 4-7 07 0118 1 Corporation'sIdentifvingnumber ► 3 1-1514 2 3 0
ShareholdeYs name, address, and ZIP code

KEITH A. BROWN ESBT
30400 DETROIT ROAD SUITE 203
P7ESTLAKE- OH 44145

A

B
C
D

. Corporation's name, address, and ZIP code

DELPHI REALTY CORPORATION
30400 DETROIT RD. SUITE 203
yVESTLAAE OH 44145

Shareholder'spercentageofstockownershipfortaxyear(seeinstructionsforScheduleK-1) ► 80.000000%;
Intemat Revenue Service Centerwhere 93 . oration filed its retum► „ CINCINNATI, OH ,., -45999
Taxshelterregistra9onnumber(seein fionsforScheduleK-1) ► _.... ......... .... ..... ...... ...... . _.....
Ched<aopilcabteboxes: - ^ ^inal K-1 (2) TI Amended K-1

(a) Pro^a share items (b) Amounl (c) Form 1040 Olers enter
^ the amount in column b on:

1 Ordinary income (loss) from erade or business activi8es 1 See pages 4 and 5 of ine
2 Net income (loss) from rental real estate activities ................. 2 - 8 44 0 sharehoider's InsUuctions for
3 Net inCome (IOss) from other rental activities 3 Schedule K-1 ( FOnn 112e3).

4 Portfolio Income (loss):

. a Interest ... ...................................................... 4a Sch.B,Part l,linet
b Ordinary dividends 4b Soh. B. Part Il, line 5

tncome c Royalties ...... .. .: ..... . . ......... .... . .. . . ...... .. ...... . . . 4e Sch. E, Part I, line 4
(Loss) d Net short-term capital gain (loss) , 4d Sch. D. line 5, col. (t)

e Net long-term capital gain poss):
(1) 28%rategainQoss) ...................................... s1 Sch.D,line12,coi.(9)
(2) Total for year ....... ... ...... ..... . ............. ... e(2) Sch. D. line 12. col. (1)

f Other portfolio income (loss) (attach schedule) 4f (Enteron appl.In. uryourn:tum.)
. See Shareholder's Instructions

5 Net sec0on 1231 gain (loss) (other than due to casualty or theft) " 5 for Schedute K-1 (FOrm 1120S).
6 Other income oss (attach schedule) .......... .... _......... ... 6 Enteran a L In. of urreturn.
7 Charitable contdbu0ons (attach schedule) ........................ 7 Sch. A. line 15 or 16.

Deduetions
6 Section 179 expense deduc0on ............................ . . . ... 8 see page e dNe Shareholder's
9 Deductions n:tated to portfolio income (Ioss) ...................... 9 Insuucttons forSchedule K-1

10 Other deduotions (attach schedule) . ... . . .. 1o (Form 11205).

.nvestment 11a Interest expense on investment debts . . . . . . . . . . . . .. . .. . . .... . .. . . 'Na ^ Fonn 4952, line I

mterest b (1) Investment income included on ilnes 4a, 4b, 4e. and 4f above b(l ) See Shareholder's Inswdioris
2 investment expenses induded on 9ne 9 above b(2) forScheduleK-1 (Fonn 112eS).

12a Credit for alcohol used as fuel . . . _., 12a Form 6478, line 10
b Low-income.housing credit:

(1) From section 420)(5) parmerships forproperty placed in
service before 1990 ...................... hill.

(2) Other than on Ilne 12b(1) for property placed in service
before 1990 ................. .. ... . .. . b (21.. ........ .... ...

(3) Fmm section 42(j)(5) partnershipe for property placed in Form 8586, 8ne 5

:redlts service after 1989 ....^ .................................... 4 3
(4) Other tttan on line 12b(3) for property placed in service after

1989 .......................................................

.

hfl
c Qualified rehabihta0on expenditures related to rental real estate

activities 12c
. .. ... .. . . . . . . . .. .. . . . . . . . . .... .... . . ... .. dits. . 12b .and

.d Credits (otherthan. cre .
sho

.wn .on. lines . . 12c. ) reiated

.

ee page 7 of ihe Sharehalders

to rental real estate actiWges 12d
Instructians for Schedule K-1

....................................
e Credits related to other rental activities ........................... 12e

(Farm 1120S).

13 Other credits 13

Schedule K-1 (Fom11120S)1999
THERE ARE NO AMOUNTS FOR PAGE 2

A cUENrs COPY
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s. 1-1514230 • SHf IEHOLDER RENTAL RE^-)RT
KEITH A. BROWN ESBT '

SSN/EIN: 34-7070118.

DESCRIPTION

COIvIIvfHRCIAL BUILDING

RENTAL
REAL ESTAT6THER RENTAL ROYALTY

-8,440

SBP,REHOLDER TOTAL -8,440 0 0

Appendix Page No. 88



THE FOLLOWING INFCi ATION IS INCLUDED IN THE : liEDULE K-I-P FROM
DELs.iI REALTY CORPORATION

Illinois Department of Revenue Partner's or Shareholder's Share of Income, Year ending

Schedule K-1-P Deductions, Credits, and Recapture 9/20/00
Forparhtershios filing Fbrm IL-1065 or S corporations 611nn Form IL-1120-ST

Step 1: Identify your partnership or S corporation

I Check your business type Q partnership N s corporation

2 DELPHI REALTY CORPORATION
Name as shoym on your Form L-1065 or Form IL-1120-ST

Step 2: Identify your partner or shareholder

5 KEITH A. BROWN ESBT
Name

6 30400 DETROIT ROAD SUITE 203

Month Year

3 31=1514230
Federal employer identi0calion number (FEIN)

4 Write the apportionment factor from Part III, Line 6, of Form IL-1065
or Fom11L-1120ST: otherwise write "1." 1 .000000

7 34-7070118
Sacial Secudty number or FEIN

8 80.000000
Mailing addnrss Share (%)

WESTLAKE OH 44145 9 Check the a propdate box
Ci State ZIP individual ((-^-( corporation trust
^ partnership I 1 S corporation I 1 estate

Step 3: Figure your partner's or sharehoider's share of your nonbusiness income

A B
Member's share Nonresident member's

from Illinois Schedule NB share allocable to Illinofs

10 Interest
11 Dividends
12 Rental income
13 Patent royalties
14 Copydght royalties
15 Othermyaltyincome
16 Capilal gain or loss from real property
17 Capital gain or loss from tangible personei property
16 Capital gain or loss from intangible personai property
19 OOter income and expense

10
11
12
13
14
15
16
17
18
19

s cl

''Step 4: Figure your partner s orsharehol er s share of your business income (loss)
(See instrucfions.)

A
MembeYs share

20 Ordinary 6tcome 0oss) from trade or buslness activity
21 Net Income (loss) from rental real estate activlBes
22 Net inoome (loss) from other rental aclivl0es

Portfogo income (loss)

13 Interest

24 Dividends

25 Royalties

26 Net short4erm capital gain (loss)
27 Net long-term capital gain (loss). (Total for year)
28 Other perNolio Income (bss)
-9 Guaranteed payments to partner (U.S. Form 1065 only)

30 Net See6on 1231 gain'poss) (other than casualty or the@)
31 Other income and expense

ID: 3033

,d;Aedute K-i-P front (t-12/99)

B

from U.S. Schedule K-1, Nonresident member's
less nonbusiness income share apportioned to IL

20

21 -8,440 -8,440
22

23
24
25
26
27
28
29
30
31

Specify. THERE ARE NO AMOUNTS FOR PAGE 2

This form Is authorized as ou0lned by the IBinols Income Tax Act. Dfsclosure of this information is REQUIRED. This fonn has been
approyed by the F4rms Man2oement Center. IL492-3873 11

Appendix Page No. 89
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SCHEDULE K-1
(rerm f120s)

Oeperlmenl of the Treesury
'nue e

. (,

Sharehorder's Share of Income, Credits, Dedtrctions, etc.

Shareholder's Identifying number►
Sharehoider's name, address, and ZIP code

► SeeseparateMstruo5ons.
For calendar year 2000 or tax year

n and endin
34-7070118 Corooratlon•s Identifving number► 34-1543301

REITH A. BROWN ESBT
30400 DETROIT RD., SUITE 203
WESTLAKE OH 44145

Corporation's name, address, and ZIP code

CHIMERA CORPORATION
30400 DETROIT ROAD, SUITE 203
WESTLAKE OH 44145

A Sharehotder'spercentageofstodrownershipfortaxyear(seeinstructionsforScheduleK-1) ► 98.907104 Ye.......... .................
B IntemalRevenueService Centerwhere corpora0onfileditsretum ► , CINCINNATI,r„;OS...,,45999
C Taxshelterregistrationnumber(seeInshudionsforScheduteK-1) ►....................................................... ....................
D Check applicable boxes: 1 Final K-1 (2) Amended K-1

(a) Pro rata ahare items (b) Amount (c) Fonn 1040 filers enter
the amount in column (b) on:

1 Ordinary Income (loss) from trade or business adivities : . 1 -130 931 See pages 4 and s of the. ,.

2 Net income (loss) from rental real estate activities 2 ^ Shereholders Imtmceona for

3 Net inCAme (foss) from otherlental activifies ...... .... .. 3^ Schedule K-1 (Fonn 1120S).... ... ......
4 Portfo0o Income (loss):
a interest .................................. .... ............. 4a 228

.

Sch. B, Part 1, line 1... ..
b OrdinarydiWdends .................................... ...... 4b Soh.B,Part lt,line5

Income
. ...

c RoYahies: ........................................... 4c Sch. E, Part 1, line 4
(Loss)

.
d Net short-term capital gain poss) . ............ .... ..... 4d Soh. D. line 5, col. (Q.. .... ..
e Net long-term capital gain (loss):

(1) 28% rate gain (loss) ......... ....... .. .... c Sch. D, line 12, col. (g).. .. .... ...........
(2) Totalforyear Sch.D,gne 12,coi.(f)

f Other portfoilo Income (loss) (attach schedule) 4f (Enmr cn pl.la. of your ^um.)

5 Net sedion 1231 gain (loss) (other than due to casuatty or theft) 5 5 9 ti
See Sharehatde(s tnsbucsons

tor Schedule K-1(Fom 112oS).
8 Otherincome toss attachschedule 6 nterona . In.of curretum.
7 Charitable contribu8ons (attaeh schedule) 7 450 Sch. A, Ilne 15 or6
8 Seciion 179 expenae deducgon 8 see Pe§e e arihe SharehoideraDedueti
9 Deduc8onreiated t0 ortfo8o Income ..P (loss) 9 Imlruceonerw8chedufeK-1

10 Otherdedudions agachscheduN o (Fann112oS).

Investment t ta Irderest expense on Insimem debts Fonn 4952, IXne 1

intest b (1) Investment income induded on Iines 4a, 4b, 4c, and 4f above 4 1 22 8 See Shamhdders Insbve6ons
2 Investment expenses induded on rine 9 above ^

.

b 2 for Schedule K-1(Form 112aS).

12a Creditforalcoholusedasfuel 2a Form6478,Ihe10
b low-Income housing credih

(1) Fromseetion42Q)(5)padnershipsforpropertyplacedin
service before 1990

(2) Other than on 8ne 12b(1) tor property placed In service
before 1990

Credits
(3) From section 42()) (5) partnershipsforpropertyplacedin

servlce after 1989

Fonn 8588, Iine 5

(4) Other than on line 12b(3) for property piaced in service after
1989 ^

c Qua05ed rehabilita0on experilitures rdatedto rental realeatate
acuvities. 2c

d Credits (other than credits shown on lines 12b and 12c) related
to rental reai estate activiges 2d

See page 7 of are Srehdders

inebuciluna for Sahedule IF1

. e Credits re)ated to other mntal activi8es .................. . .... 2e
(Fo1120Sx

. .. ..
13 Other credits 13

For Paperwork Reduction Act Notice, sea the Instructions for Form 1120S. Schedule K-1 (Form 1120S) 2000

Dan Appendix Page No. 90
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KEITH A. BROWN ESBT
chedule K-1 Form 1120S 2000 CHIMERA CORPORATION

34-7070118
34-1543301

(a) Pro rata share items (b) Amount (c) Form 1040 filers enter
the amount in column on:

Adjust- 14a Deprecla9on adjustment on property placed in service after 1986 .... ,.. , 14a 1,03 1 See page 7 of the
ments b Adjusted galn or loss ,.,. ..........

.... ......

14b -267 Shareholders
and Tax c D letlon than o8 and 9aseP (other ) .............. _ _ 14c InsWcfions for
Prafer- d (1) Gross income from oil, gas, orgeothermal properties ,,,,.

.

4d 1
Sehedule K-1 (Forrn
11once (2) Deductions allocable to oil, gas, or geothermal properties .,. .... ,.. .

20S) and
Insbuotions for

Items e Other adjustments and tax eference hems Fonn 6251
15a Name of foreign country or U.S. possession -

b Gross income sourced at shareholder level ............................
c Foreign gross ineome sourced at oorporate level:

(1) Passive ... .............
(2) Listed categories (attach schedule) ................................

_____________________

(3) Generel Ymitation

Forelgn

Taxes

d Deductions a6ocated and apportioned atshareholder level:
(1) Interest expense

.

Fonn 1118, Part I

(2) Other ..

e Deduc6ons allocated and appor9oned at corporate level to foreign

source income:

(1) Passive ........................................................
(2) Listed eategodes(attaoh schedule) .......................
(3) Generallfmflation ........ . ............

^f Total foreign taxes (check one): ^ Paid Q caued .... .. Form 1116, Aart II
g Reduction In taxes available for eredit and gross income from alt

sources attachscheduie I
See Insbucgons for
Fonn 1116

16 SeoBon 59(e)(2) expenditures:

a Type ► ....................................................
-....b AmOnM ............................................................ 16b

SeeShsrehotdetslnstruc5ans

forSchedule K-1 (FOnn 1120s).

17 Tax-exempt interest Income^ .......................................... 17 Form 1040, line 8b
18 Other tax-exempt inoome ............................................ 18

pg,m. 19 Nondeductibleexpenses ................ .... .. ............... .......

.

ta 25 909 seepages7andaorute
20 Property distdbutions(ncludingcash)otherthandividend

distnbu8ons repoded to you on Form 1099&DN ......................... !!L.
SharehWdersinsuuetlonstor
sohedme K 1(Fam 1120S).

21 Amount of loan repayments for'ioans From Shareholders" . . . . . . . . . . . . . .

.

21

.

22 Recapture of iow-income housing uedil:

a From sedion 42Q)(5)partnershqps ........ .........................:. 22a

b Other than on gne 22a 22b Form 8611, line 8

23 Supplemental information required to be reported separately to eaoh shareholder (attach addwonat schedutes x mcra epace Is naeded):

.....................................................................................................................................
............................................................... ............. .................... .............. ........................
....................................................................................................................................
......................................................................................................................................
........... .............. .................. ........... .............. :................................................................
......................................................................................................................................
.......................................................................................................................................
.....................................................................................................................................

......................................................................................................................................
........ ............ ......... ................................................ ........................ ........... ....... ..... ........

..................................................................................................................................

........................................................................................................................................

......................................................................................................................................

........................................... ....................... ................................... ..................................

........................................................................................................................................

DAA
ApiSeheJdolpt(g4Bdon91265) 2000
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9C4iEDUL'E K•1
(form 1120S)

DepannmeMof Ihe Tmsury
Intemat Revenue SeMce

Sharehe` :r's Share of Income, Credits, N ictions, etc..
► See separate instructions.

For calendar year 2000 or tax year
beginning and ending

OMB No. 1545-0730

Shareholdet'sldentifyingnumber► 34-7070118 1 Corporatlon'sidentifyln9number► 34-1600387
Shareholder's name, address, and ZIP code Corpore8on's name, address, and ZIP code

KEITH A. BROWN ESBT" GLOBAL FILM &
30400 DETROIT RD. SUITE 203 41740 SCHADDEN
WESTLAKE OH 44145 ELYRIA

PACKAGINGCORP.
RDSTE 20

OH 44035

A Shareholder's percentage of stock ownership for tax year (see instructions for Schedule K-1) ► ^ 8 0. 0 0000 0'yo.............. ...^.............
B IntemalRevenueSenilceCenterwherecorpora9onfileditsreturn ► CINCINNATI OH 45999...............................r............... ...............................
C
D

Tax shelter regLstration number (see insbuc0ons for Schedule K-1j ,. ►............................... ...................
Check a lica6le boxes: 1 Final K-1 2 - Amended K-1

(a) Pro rata share items (b) Amount (c) Form 1040 filers enter
the amount in column (b ) on:

I Ordinary income(loss)fromtmdeorbusinessactivities 1 85 , 046 Seepages4and5oflhe__.,........
2 Net income (loss) from rental real estate activities 2 Shareholders Inauuctlons tor
3 Net income (loss) from other rental activities . .......... .. 3 ^ Schedule K-1 (Fonn 1120S).... ...... .
4 Portfolio income (loss):

a Interest . . , . ., . ........... ...... .. . ..

....: .

4a Sch. B, Part I, line 1

^

.. ... . .... ..
b Ordinary dividends ............. ........ ........ 4b Sch. B, Part II, line 5

Income
.. .... ...........

c Royaltles 4c Sch. E, Part I,line 4

(Loss)
......................................................

d Net short-term capital gain (loss) . 4d Sch. D, line 5, col. (f)-
e Net long-term capital gain (loss):

(1) 28% rete gain (loss) . . . _ 4e 1 Sch. D, line 12, ool. (9). . . .. . _ _ .. .. . . . .. . . . . . . .. _ ... . .
(2) Totalforyear ........ ..... ..... .. 4e2 Sch. D, line 12, co1. (f). ... ........... ............

f Other portfolio income (loss) (attach schedule) ^ 4f (Enter on appl. In. of your retum.)....................

5 Net section 1231 gain (loss) (other than due to casualty or theft) 5 -36
See ShareholdeYs Instructions

forSchedule K-1 (Form 1120s)...
6 Ottler income (loss) attach schedule) ............................ 6 Enteron appl. In. of urretum.
7 Charitable contdbutions (attadt schedWe) 7 23 0 Sch. A, line 15 or 16....................
8 Section 179 exPense deduction 8 SeepageBOftheShareholder§Deductions
9 Deductions related to portfolio income (loss) 9 ^ Inseuclions forSchetlule K-1.....................

10 Other deductions (attach schedule) ......... ......... .. 10 (Form 112os).

Investment tta Interest expense on investment debts . 11a Form 4952, line 1

Interest b (1) Investment income included on lines 4a, 4b, 4c, arld 4f above 11b 1 See Shareholders Instructions
Investment ex enses included on line 9 above 11b 2 forSchedule K-1 (Fonn 1720S).

12a Credit for alcohol used as fuel 12a Form 6478, line 10...................................
b Low-income housing credit:

(1) From section 42(j)(5) partnerships for property placed In

service before 1990 ......... ..... . .. 21b7.. .... ...... ............
(2) Other than on line 12b(1) for property placed in service

before 1990 . 12b 2

Credits

.......... .....................................
(3) From section 42(j)(5) partnerships for property piaced in

service after 1989 '.. 126 3

Form 8586, line 5

..... ....................................
(4) Other than on line 12b(3) for property placed in service after

1989 ....... ...... ....... . . 12b 4.. .... . ........... .............
c Qualified rehabilitation expenditures related to rental real estate

activities ^
. . .. . .

12c
. ...... . . ... .. . . ....... .... ..... . .... .

d Credits (other than credits shown on lines 12b and 12c) related

to rental real estate adivities .. . . . . 12d

See page 7 of Ihe Shareholders

InstrualonsforSchedule K-1
............. . . . .. . . . . .

e Credits related to other rental acOviOes .. . . . . 12e
(FOrm 1120S).

...........................
13 Other credits 13

For Paperwork Reduction Act Notice, see the Instructions for Form 1120S.

DAA

Schedule K-1 (Form 1120S) 2000
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KEITH? BROWN ESBT
- St:hedule K-1 (Form 11208 260g GLOBAL FILM & PACKAGING CORP.

34-7070118
34-1600387 Pape 2

^ (a) Pro rate share items (b) Amount (c) Form 1040 filers enter
the amount In column (b ) on:

Adjust- 14a Depreciation adjustment on property placed In service after 1986 14a 61 211 See page 7 of the

ments
_

b Adjusted gain or loss 14b -1 4 9 6 Shareholders

and Tax
___.

c Depletion (other than oil and gas) _

.. .

14c Instrucfions for

Prefer-
_ .--....

. .-d (1) Gross income from oll, gas, or geothermal propen)es ...... 14d
Schedule K-1 (Form
1120S d

ence (2) Deductlons allocable to oil, gas, or geothermal properties 14d 2
) an

Instructions for
Items

_.. .,. .
e Other ad ustments and tax eference @ems 14e Fonn 6251

15a Name of foreign country or U.S. possession►
..............................................................

b Gross inceme sourced at shareholder level .

^. .
.

15b
,

.........................
^ c Foreign gross income sourced at corpomte level

.
:

(1) Passive ^.... .... ..... . .. . .

.

1s

. ^

.... ... ....... .............. ......... .
(2) Listed categories (attach schedule) ... .. ... . 150a..... ........... ......
(3) General IimitaGon ............ .... .... .. .... . 15c

Forei n
.... ...... ...... ....

d Deductionsallocated and apportioned at shareholder level:g

Taxes (1) interestexpense ... . . 1 fJ ^
Form 1116, PartI

...... ..................................
(2) Other 15d

e Deductions allocated and appor6oned at corporate level to foreign
source Income:
(1) Passive
(2) Llted categodes (attach schedule) ^ ^
(3) Generallimitation

df Totat foreign taxes (check one): [] Pai Q Accrued
____________________

Form 1116, Part II
g Reduction in taxes available for credit and gross income fmm all

sources attach schedule
See Instmctions for
Form 1116

16 Sectfon 59(ex2) expenditures:

a Type

.

See snarehaiaers inswctiona

b Amount...... ._
forSchetlule K-1(Fortn 1120S).

.....
17 Tax-exempt interest income ..... .^ Form 1040, Ilne 8b...... .... ..........................
18 Othertax-exemptlncome

.

Ofher 19 NondeducUbieexpenses 7 708 Seepages7andaofine
20 Property distributions (including cash) other than divtdend

dishibutionsreportedtoyouonForm1099-DIV^
.
155 8 38

SharehoMers Instructions for
SchedeleK-1(Fonn112os).

21 Amount of loan repayments for "Loans From Shareholders" . .... . . . ^
22 Recapture of low-income housing credit:

a From section 42(jH5) partnerships
^

bOther than on Iine 22a Form 8611, iine 8

23 Supplemental infonnation required to be reported separately to each shareholder (attach additional schedules 9more space Is neededy.

.......................................................................................................................................

............ ............................. ............................................ ............ ........ ..........................

.......................................... .............................. ......................... ....................................

......................................................................................................................................

....................................................................................................................................

...................................... ............................. _ ................... _ .........................................

................................. ............................ .......................... ...............................................

.....................................................................................................................................

......................................................................................................................................

....................................................................................................................................

. ............... .... ................................................................................................................
.......................... ..... ........................................... ......................................

OAA Schedule K-1 (Form 11205) 2000
Appendix Page No. 93
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SCHEDULE K-1
(Form1120S)

Depadmem of the ireasury
lntemal Revenue Servtce

( :^ .

Sharehoider's Share of Income, Credits, Deductions, etc.
► See separate instructions:

For calendar year 2000 or tax year

Sharaholder's IdenUfying number►
Sharehoiders name, address, and ZIP code

beginnlna

34-7070118

KEITH A. BROWN TRUST
30400 DETROIT RD. SUITE 203
WESTLAKE OH 44145

A

a
C
D

.andendinn

OMa No.164ra0130

2000
Cr ora0on'stdsntityingnumber► 34-1761856
CorparaBoNs name, address, and ZIP code

POLY SHAPES CORPORATION
30400 bETROIT RD. SUITE 203
WESTLAKE OH 44145

Sharehoider'speroentageofstockownershipforlaxyear(seeInstmctionsforScheduleK-1) ► 80.765027%................. ...............
IntemalRevenueSennce Center where eorpora6on61editsrelum ►

......... . ..
. INCINNATIr OH, 459P9.........................

Tax sheiter registration number (see Instructions for Schedule K-1) _ ►.................................................... ....................
Check applicable boxes: 1 Final K 1 Amended K-1

(a) Pro rata share Items (b) Amount (e) Form 1040 filers enter
the amount In coiumn (b) on:

I Ordinary income (lose) from trade or business ac9vities 1 -151 8 82 8ee pages 4 aod s ur6ie
2 Net ineome (loss) froin rentat reat estate adivities . . 2 sharehdders Insuuctlons rar... . ... ..........
3 Net income (toss) from other rental adivities .... . ..... 9 ^^ Shcedde K-1(Fwm tt2o3)., . .. ..........
4 Portfallo income (loss): -

a Interest .............................. ..... ... 4a

^ .

Ssh. B, Part I, One I............... ...
b Ordnarydividends . ....... .... ........................ 4b Sch.B,Part 11,fine5

income
. ..... ....

c Royaifies ............................................. . ...... 4c Sch. E, Part 1, line 4
(Lose)

.
d Netshort-tenncapltal9ain(foss) ............... . ... . .. 4d Soh.D,tine5,eo1.(Q. .. . ... ....
e Net long-term capital gain Ooss):

(1) 28% rate gain (loss) ................ ..... . .... .... 1 Sch. D,One 12.co1.(g).. . .. ... ..
(2) Totalforyear ............................... ...... ..... Sah. D,Bne 12.ool.(t). .. .

f Other portfolio income (loss) (attach schedule) AL (Enlw on eppi. in. a your retam.)

5 Net sedion 1231 gain Qoss) (otherthan due to casualty or OIeR) 5 -4 806
See Shamhofders Inetrua6ens

iorBMedwb IF7 (Femi t12os)

6 Otherinrnme oss attachschedule 6 Enterene In.a rreWm.
7 Ctiardablecontributions(atlachschedule) Seh.A,llne15or16
8 Sedion 179 expense deductlon 8 8se pege s nm sherehoWersDeductions
9 Deductions related to portfotlo income Qoss) ..... .. 9 Inibuo6oneinrschedute tF1.... ............

10 Otherdedudions ahachschedWe 1g (Fmmt12as)..

investment 11a interest expense on investment debts

.

Forrn 4952, One 1

Interest b('t) Invesbnent income induded on I'ines4a, 4b, 4c, and 4f above 11 SeeStwehaidere ImvucOons
2 Invesiment expenses included on rme 9 above tb tar Shcedule K-1(Fclm 11208).

12a Credit for alcohol used as fuel 12a Favn 6478, 8ne 1g
b Low-income hausing credit:

(1) From sedion 42Q)(5) partnerships for propedy placed in
service before 199g .................. ..

................ ...
261.

.(2) Other than on One 12b(1) for property placed in service
before 1990 2b

Credits
(3) From section 42(^(5) partnerahips for property placed In

service afler 1989 ........................... . ....... ... 24 3

Form 858B, fine 5

. . . ..
(4) Otherthan.on line 12b(3) for property placed in service aher

1989.1 ......... .... ................................ ......
c QualiOed rehabitdation expendilures relatedto rental real estate

adiv0ies

d erihancredltashownonIinea126and12c)Cmdiis (oth related

torenlalrealestaleadlvNes

see Vege7 ofMe Shereholdars

Imtructbns for Schedute K-1

a Creedits related fo other rental acOvibes
wm

13 OthercredYs

Schedule K-1 (Form 11208) 2000
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ICEITS
I

A. BROWN TROST
ScheduteK-t Form112gS 2000 POLY SHAPES CORPORATION

34-7070118
34-1761856

(a) Pro rata shaie items (b) Amount
I

(c) Form 1040 fliers enter
the amount In column on:

Adjust• 14a Depn:dationadjustmentonpmperty placedinserviceafler1986......... 14a 5 . 50 0 Seepa9e7affhe
ments b Adjustedgahorloss ................................................ 14b 779 Sharehoider's
and Tax c DepleBon (other than oil and gas) .,. ... ........ . . ............. . . 140 Instrua8ons for

Preter-
. .

d(1) Gross income (rom oil, gas, or9eothetmal ProPerties

.

1
Schedule K•1 (Fortn
1 20anee (2) DeducBons a8ocable to dl, gas, or geothermal properties 4d 2

1 5) and
Inshucfions for

items e Other ad'ushoents and tax prererence items 14e Form 6251
15a Name of foreign oounlry or U.S. possessfon

► ............................................................
b Gross

.
income sourced at shareholder level .......................... 15b..

c Foreign gross income souroed at cOrporate level:
(1) Passlve ................ ..................................... ... .
(2) Listed categories (attach schedule) ............................. .

________________

. .
(3) Generallon .

Forelgn d Deducfions allooated and apport7oned at shareholder level:

Taxes (1) Interestexpense :

.

Form 1116, PartI

(2) Other

e Deduc6ons aflocated and apportioned at corporate tevel to foreign

source income:

1) Passive ........................................................ 15 7

_

(2), Listed categoqies (atfadischedule) ............................. . 18e 2 ^ . .. .
(3) Generaillmita8on ............... ....... ................. 16e 3

f Total foreign taxes (chedc one): ► ^ Paid Q M.ctued 15f Fonn 1116, Part If
9 Redudfon in taxes available for credit and gross income from a8

sources attach sch uie 15
See Insbuc8ons for
Form 1116

^

16 SecBon 59(e)(2) expenditures:

a -(ype ►
b Amoum ..._ ....

...............................................

.....' ................................................... 166

SeeShamhddernlnsquplau

forSchedWelFl(Fcrrn1120a).
.....

17 Tax-exemptinteresllncome .............. .......................... 17 Fonn 1040,Sne Bb.
18 Other tax-exempt inoome -............................................ 18

Gthar 19 Nondedudible expenses ........ . ..... .... . ....................... ..
20 Property dslribulions (induding cash) other than drvidend

distnbu5ons reported to you on Form 1099-DN ............... . ... 20

siv,enokies I^yvnons pr

Scladuy K.1 (FUnn 112a,4),....
21 Amoumoflcanrepaymentsfor"LoansFromShareholdere" .............. 21

.

22 Recapture of low-income housing credit

a Fromsec8on42tJ)(5)parlnerships .................. ............ . 22a. ....
b Otherihan on 8ne 22a 226 Fofm 8811, One B

23 Supplemental informa0on required to be reported separately to each shareholder(aaach additlonm achedWes a mem epace Is neetled); .

....................................................................................................................................

......................................................................................................................................

......................................................................................................................................

........ ........................................................................................................................
......................................................................................................................................

...................................................................................................................................

..................................................................................................................................

.......................................................................................................................................

....................................................................................................................................

........................................................................................................................................

........ . ............................................................................................................................

Ap$*edidatka9(fUm.1950S) 2000
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THE FOLLOWING INFORMATION IS INCLUDED IN THE SCHEDOLE K-1-P FROM
POLY SHAPES CORPORATION

Illinois Department of Revenue Partner's or Shareholder's Share of Income, Year ending
Schedule K-1-P Deductions, Credits, and Recapture 12 31 00
Forpartnerships filing Form IL-1065 or S comoragons fi5n0 Form IL-1120-ST Month Year
Step 1: Identify your partnership or S corporation

I Checkyourbusfnesstype 0 partnership Scorpora8on 3 34-1761856

FederW empioyar NlentdMatbn number (FEIN)

2 POLY SHAPES CORPORATION 4 Vvd1e the apportionmentiaotorfrom Part Ill. Une 6, oF Form IL-1065
' Name as shown on ur Furm 11.1065 or Fnrm IL-1120-ST orFonn IL-1120-ST• otherwise write "1 ' 0.359357

Step 2: . Identify your partner or sharehol er

5 KEITH A. BROWN TRUST 7 34-7070118
Name SoddSecudtynumlrerorFEIN

e 30400 DETROIT RD. SUITE 203 9 80.765027
Maaing address Share (%)
WESTLAKE OH 44145 9 ohecNthea propriatebox
cny _ smca 21P ^ individuai n corporation trust

Darblership n S Cerooration estate

Step 3: Figure your partner's or sharehoi er's share o^ your nonbusiness income

A B
Members share Nonresident membefs

fmm IOinois Schedule NB share allooabie to 181nois

10 tnterest 10
11 Dividends 11
12 Rentalincome 12
13 Paient royat5es . 13
14 Copydghttoyaities 14
15 Olherroyaltyincane 15
16 Capitai gain or ioss tronireal property 16

17 Capital gain or loss (rom tangible persOnai properqr 17
18 Capital gain or loss fram intangible pen:anal property 18
19 Otherincameandexpense 19

specfY

Step 4: Figure your partner's or s reholder's share of your business income (loss)
(See instructions.)

A

Mamber's share

20 Ordinary income (loss) frum bade or business activ0y
21 Net income (Ioss) fmm mntai real estate aettv0ies
22 Net Wwme poss) frnm other rental activilies

Portfolio Income (loss)
23 Interest
24 Dividends

25 RoyaiOes
26 Net short-term capitat gain (loss)

27 Net iong-term capital gain (ioss). (Total for year)
28 Other por0alio income Qoss)

29 Guaranteed payments to partner (U.S. Fonn 1065 onry)

30 Net SecBon 1231 gain (loss) (other than casualty or theft)
31 Other income and expense

B

from U.S. Schedule K-1, NBnresident member's
teas nonbusiness Income share appor0oned 10 IL

20 -151,882 -54,580
21
22

23
24
25
26
27
28
29
30 -4,806 -1.727
31

Specify THERE ARE NO AMOUNTS FOR PAGE 2
ID: 3033 ^b b^

q^ryodzad ea ouAined by the Nfnais Inoome TaxAct. Dledosure of thls imametfon b REQUIRED. This fwm hns been
SdredWe K.1-P fiem (R-12lOO) a b Forma Mana C ntec 3



223a3 . '
" SEC '}^7 1377(A)(2) ELECTION MADt

SCHEDULE K-1 Shareho^er's Share of Income, Cred(ts, Deducrions, etc. OM9 Na.1545-o13a
(Forrn 11208) ► See separate instruc0ons. ^f

Deparonent of the Treasury
For caiendar year 2000 or tax year L000

e be innin and endin
o orat'roShareholders ldenfi fying number► 34-7070118 Cnk identi In number► 34-1858133

Shareholder's name, address, and ZIP code Corporation's name, address, and ZIP code

KEITH A. BROWN ESBT
30400 DETROIT RD. SUITE 203
WESTLAKE OH 44145

UNIVERSAL EQUITIES CORPORATION
30400 DETROIT ROAD, SUITE 203
W^FSTLAKE OH 44145

A Shareholders percentage of stock ownership for tax year (see instructions for Schedule K-1) .... ... ► 98 . 907104 %.................
B Mtemal Revenue Service Center where corpora0on filed its relum ► ... ,,.-.. , CINCINNATI .r .. OH 45999.............................................
C Tax shelter registrafion number (see Instruqions for Schedule K-1) ►....................................................... ....................
D Check a Ucable boxes: 1 Flnal K-1 (2) Amended K-i

(a) Pro rata share items (b) Amount (c) Fonn 1040 filers enter
the amount in column ore

I Ordinary income (loss) from trade or business activ0ies ..,. .. ,.. 1 See pages 4 and 5 of the.

2 Net income (loss) from rental real estate aogvities .............. .. . 2 SharehWders Instrus6ans for..
3 Net inCOme (loss) from other rental activdies 3 Schedufe K-1 (Form 1120S).

4 PortfoUo Income (loss):
a Interest ...................... ..... .... . . . 4a 4 022 Sch. S. Part I, line 1. . .. ........... ......
b Ordinarydividends 4b 495,865 Sch.B,Partll,line5

Income c Royalties ................... ...... .. . . . 4c Soh.E,Part 1,line4
(Loss)

. . ........ ........... . ...
d Net short-tenn capUal gain (loss) .,.. .,. 4d -1 38I 058 Sch. D, line 5, coi. (1)
o Net long-term cap0al gain (loss):

(1) 28% rate gain (loss) .. . . ... . 40(l ) Sch. D, line 12, cal. (g). . . .. . ..... ... . .. .. . . . . .... . ..
(2) Totalforyear ..................... ..... .. .. . .. . 4e 16 239 915 Sch.D,llnet2,col.(t). .. .. .. . . ...

f Other portfolio income (loss) (attach schedule) 4f (Enteran appl.In. ofyourretum.)

5 Net section 1231 gain (loss) (other than due to casual(y or theft) .. 5
See Shareholtlers Instructions

for Schedule K 1(Fam 112oS)...
6 Other income (loss) a0ach schedule) .... ...... .. .... .. ....... . 8 (Enter on t. tn. of our retum.
7 Charitable contdbutbns (attach schedule) 7 Sch. A, Iine 15 or 16
8 Section 179 expense deduCilon .. . . a See page 6 of the Shareholders"actiem .. . . . .. . .. .....................
9 DeducUons related to portforio income (loss) .. . . . 9 Insnucaons for schedule K-1......... . ... .....

10 Otherdetludions a0achschedule ......... ... .. .. . . .. . 10 66 (Form112o5).

invastment 11a Interest expense on invesiment debts ......................... ... ut Form 4952, line I

Interest
.

b (1) MvesUnentincomelndudedonlines4a,4b,4c,and4fabove 11 1 489 , 887 SeeSharehotderslnstmceons

(2) investment e nses induded on line 9 above 11b for Schedule K-1 (Form 1120S).

12a Creditforafcoholusedasfuel ............. . . . . 12a Form6478,line10........ ....... .. ..
b Lowincome housing rredit:

(1) From section 420)(5) partnerships for property placed In
service before 1990 .......................... .. ..... ..

.

12 1. . ..
(2) Other then on Une 12b(i) for property pMced in service

before i990 ................ ... . . 12 2

Credlts

. ........................ ..
(3) From section 420)(5) partnerships for property placed in

service after 1989 ...................... .. . . . . .. . 12 3

Form 8586, line 5

.. .. ... ...
(4) Other than on line 12b(3) tor property placed ni ice afterserv

1989 .............................. . . . 26 4 _____________. .. ...................
c Qualified rehabilitation expenditures related to rental mal estate

activities
. ... . .. . .. . .. . .. .. . . . . . . . :.. .. .... ... . . . .. ... . . .. . . .d Credits (other than credits shown on lines 12b and 12c) related

to rental real estate activiUes

.

See page 7 or the Shareholders

Inswcflons for Schedule K-1

e Credits related to other renlal aIXiviUes
wm 112o s)

13 Othercredits

For Paperwork Reduction Act Notice, see the Instruct(ons for Form 11208. Schadule K-1 (Form 1120S) 2000

Appendix Page No. 97
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REITH BROqPN ESBT 34-7070118
ScheduteK-1 omt1120S (2000) UNIVERSAL EQUITIES CORPORATION 34-1858133 Pa e 2

(a) Pro rata share Items (b) Amount (c) Form 1040 filers enter
the amount in column on:

Adjust- 14a Deprecia0on adjusbnent on property placed In service after 1986 ,. .. 14a See page 7 of the
rrrents

.. . .
b Adjusted gain or loss 14b Shareholder's

and Tax c De letion (other thaoil and gas)P ( ) ................... .. .........: .... 14c for

Prefer-
. .

d (1) Gross income from oil, gas, or geothermal propertiees .. . , 14tl 1
Schedule K-1 (Form

1205 d
ence (2) Deduclions allocable (o oil, gas, or geothermal properges .. . ,,... , 4d

) an1
Instrudions for

Ifems o Olher ad us ents and tax preference items 14e Form 6251
15a Natne of foreign country or U.S. possession

► VARIOUS . . ... .... . . . ........ . . . .... . .. . .
b Grossincomesourcedatshareholderlevel ............................

.

15b 36 547
c Foreign gross income sourced at corporate level:
(1) Passive ^........................................................ 1 1
(2) Listed ca(egodes (attach schedule) ........................... .... tec.
(3) Generallim8atbn ......................... _____________________

Foreign

Taxes

d Deductions allocated and appor0oned at shareholder level:

(1) Irderestexpense .......................... ........... ...... Form 1116, Part 1... .
(2) Olher

e Deductions allocated and appor8oned at corporate tevel toforeign
source income:
(1) Passive

.

(2) Lisled categodes(attach schedute)

(3) General Umilation _............... ........ . . .. . .
f Total foreign taxes (check one): Paid Accrued

____________

5 482 Funn 1116, Pad II
g Redu dion In taxes ava0able for credit and gross income from all

sources attach sohedule
See InsUucgons for
Form 1116

18 Seclion 59(e)(2) expendilures:

a TyPe ► .....................................................
b Amautt

See SharehoMers Inshuqions

forScheduleK-1(FOnn172oS).

17 Tax-exempt mtere.st income 12 9 054 Fonn 1040, line 8b
16 Othertax-exemptincome

.

108 024
Ofher 19 Nondeducgble expenses Seepages7 end aofthe

20 Propertydisbibu0ons(inciudingcash)otherthand'rvidend
dlstdbutions reported to you on Form 1099-DIV 3 315 4 49

Shareholderstnseucsonsfor

Schedule K-1 (Fotm 17203).
21 Amountofloanrepaymentsfor"LoansFromSharehoiders" .............
22 Recaplure of low-inoome housing credit:

a From section 42U)(5)pannerships .
b Olherthanonrine22a Form8811,1ine8

23 Suppiementat information required to be reported separately to each aharehokler (ettaat addlfionai schedutes a mom space is needed):
AMOUNT ON LINE 4.(A)._INTEREST INCOME DERIVED FROM.SECUitI .. .. .. .............................................
... .U...S...............TIES I.........S ....................................... ....................... ............................. 295

e

.. ....... ...... ..........................................................................................
.......................................................................................................................................
......................................................................................................................................
........................................................................................................................................
........................................................................................................................................

............................................................................................... ........................................
.......................................................................................................................................
.....................................................................................................................................
. ......................................................................................................................................
........... ...........................................................................................................................
......... ............................................................................................................................
....................................................................................................................................

OAA Schedule K-1 Fo 1VgS
)

2000
Appendix Page ^o.
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I
SCHEDULE.K-1
(Form11208)

Ihparlment nf dro Treasury

SEC7i. +IS 1377 (A) (2) ELECTION MADt
Shareholder's Share of Income, Credits, Deductions, etc.

► See separate (nstructions.
For calondar year 2000 or tax year

begiming
Sharehalder'stdent(fyingnumber ► 34-7070118
Shareholder's name, address, and ZIP code

KEITH A. BROWN ESBT
30400 DETROIT RD. SUITE 203
ATESTLAAE OH 44145

A
a
C
D

and ending

OMB No. 1545-0180

2000
Coraoration'sklentiNingnumbar► 34-1878729
Corpora8on's name, address, and ZIP code

TRILOGY INVESTMNTS, INC.
30400 DETROIT ROAD, SUITE 203
WESTLAKE_ OH 44145

Sharetroldefspercentageofstodrownershipfortaxyear(seefnstrudionsforScheduleK-1) ► 0.986339%.................
IntemalRevenueSenriceCenterwhere aorporation0ted8sretum ► ..,.,..,,. CINCINNATT,, OA 45999. ..............................................
Taxshelterregisaationnumber(seeinstrucUonsforScheduleK-1) , ►..................................................
Check a gcable boxes: 1 Final K-1 (2) Amsn, ded K-1

(a) Pro rata share Items (b) Amount (c) Fom11040 fiters en(er
6leamouMincolumn b on:

1 Ordinary inCOme poss) from (rade orlnPBlness aCENpies ,... ,... . 1 Seep3gea 4 and 5 of the. . .

2 Net tt/come Qoss} from rentat mal estate acGvi9es .............. . .. 2 Shareholders Inslructions for. .
3 Net incUme (loss) from odlaf remal aetiVhies : 3 Schedute IF1 (Fonn 11205).
4 Portfolio inoume (7oss):
a Interest ........................................................ 4a 857 Sch.B,Part l,One1
b Ordinary dividends ... . . .... . .. ... .... ......... ...... . .. . ...... . 4b 12.101 Sch. 8, Pan H. lirte 5

Ineome
.

c Royattles .... ......... .............. ..... ..... ..... ....... . . . 4c Seh. E. Past I. fine 4
(Loss)

...
d Netshon-termcapitelgain(loss) .................................. 4d -39 065 Sch.D,One5,col.(1)
a Net long-teml capf(al gain (loss):

(1) 28% rate galn (loss) .............................. .... ... 1 Sch. 0, gne 12, coi. (9).
(2) Totalforyear .............................. ............. 4021 597 , 054 Soh.D,kne12,co1.(t). .

f Otherportfo0oinoome(foss)(agachschedule) ................. . 4f (emaonappl,ln.ofyeurmwm.).

5 Net section 1231 galn (bss) (other than due to casuahy, or theft) . . 5
See Shareholders Insbuc5ons

tar Sahedule K 1(Fmm 11205),..
6 OUter itaeme aflacll sdledule ......... .. .......... ....... 6 6MsrM appL In of ,erum.
7 Chari(able conbibu5ons (a0ach schedule) ............. ...... ...... 7 Sch. A, 8ne 15 or 16
8 Seclion 179 nrpense dedurAton ................. .................. a See page 6 afthe ahareholdefsDeduetiorls
9 Deductions related to poriforo in0ome (lose) ......... 9 Instrucaonsfer Bchedufe K-1.

10 Other deductions a0ach schedule .. .... . .. .... .. .. .... 10 2 (Form 1120S).

Mvestment 11a ImerestWenseoninvestmentdebts .. . .. . . .. .. . . 11a 58 Fam4952,1ine1

tntarest b (1) Investment income Inctuded on rines 4a, 4b, 4c, and 4f above 1161 12 958 See Sharehdders hntructions
2 Investment expenses inCluded on Gne 9 above Hb 2 for Schedule K-1(Foim 1120.4).

12a CredB for aloohoi used as fuel ... ... .... .. . ... .. .. ..... . ... . .. .... 12a Form 6478, line 10
b Low-incoma hous(ng creda:

(i) From section 42()(5) pannershtps for properly placed In
senrioe before 1990 .................................... .. . 12 1. .

(2) Other than on line 12b(1) for property plaeed in service

before 199D ............. ... . .. . ..................... . 1262

Credits

.
(3) From section 42Q)(5) pannerahips for property placed In

servEce afler 1989 ......................... .. .... ....

Form 8586, line 5

. . .. ...
(4) Other than on line 12b(3) for property placed in service a8er

1989 .......................................................

-__________________

c Qualified rehabOBation expenditures related to rental real estate

activi0es ............................................
d Credits (other than cred8s shown on lines 12b and 12c) related

to terdal real estate activilies ............................... . .

Sae page 7 of tlre Sharehddars
InstvctWn.s for Schedule K-1

..
e(ledits reiated to other rerhal aollvises .

(Form1120S).

13 Othercredds

Appendix Page No. 99



KEITH A. BROWN ESBT
Schedule K-1 Fomi f9205 D TRILOGY NVESTMENTS INC.

34-7070118
3A_1w7G79o

(a) Pro rata share items (b) Amount
(c) Form 1040 filers enter

the amo In eolumn on:Lb)
Adjust- 14a Depredation adjustment on propeAy placed in service after 1966 ,,, 14a See page 7 of the
meMs b AdJusted gain or loss

... .... . ........... .. . . ... . ... . . .

1qb Shareho(der§

and Tax c DePletion (other than oil and8 ss ) _................. 14c Insiruclions far

Prefer- d (1) Gross income from oil, gas, or geothermal properties „. .. tad 1
Sd>adule K-1(Form
1120

ance (2) DeducBOns allocable to oA, gas, or geothermal properties _ 14d
5) and

inatrucgons for
items ^ Ogier a ustments and tax eference items 14e Fo 625

15a Name of foreign oountry or U.S. possession

^ ..............................................................
b Gross income sourced at shareholder level ............ ...... .. .. 156. . . . .
c Foreign gross Income sourced at corporate 1eve1:

(1) Passive ........................................................ 1 1
(2) Listed categodes (a8ach schedule) ............................... 16e
(3) Generai 8mita6on ........................................... .. 1 3

Foreign
Taxes

..
d Deductions allocated and^appor0oned at sharehoiderlevel:

(1) Interestexpense ................................................ 15d 1
^ Farm 1118, PartI

(2) Outer .......... ................................................ tsd

e Dedudions allocated and apportioned at corporate Ievei to foreign
source in¢ome:

(1) Passive ........................................................ 1
(2) Listed categodes (attach schedule) ................................ 1 2
(3) Generalllmitation ........ . . ...... . . . . ........... . t(7 .

f Total forelgn taxes (check one o Paid L.( Accrued ... ... .) 1Sf Fonn 1116, Part II. .
g Redudion in taxes avaflable forqedit and gross income from all

sources a8ach sda.Mule I
See Instruc8ons for
Fonn 1116

18 Section 59(e)(2) expenditures:

a TYPa 10 . ............................... .......................
b Amount ....... .................................................... 6b

See Sherehdde/s lnsUucEons

rurSdiedWp lF1 (Fromr 11206).

17 Tax-exempttnterestinoome..._........ .......... _..._.,,...., 17 34 Form1040,i1ne86
18 Oihertax-exemptincome .................................... ....

.

18 . 1 078
^r

.
19 Nondeductible expenses ..................................... .. . . 19 Seetnes7andeofihe. . ..
20 Pmpertydistnbutions(includingcash)otherthandividend

disbibulions reported to you on Fmm 1099-DIV .... ............ ... ... . 20 41 , 765

gharehnlderslnsevclbnswr
Scheduie K-1(Fwm 112oS)..

21 Amoum ef loan mpayments for "Loans From SharehoMers" ...... .... . ...

.

21
22 Recapture of low-income housing rledit

a Fromsed1on420)(6)partnersfdps ........... .......
....... ..... ..

22e
b Olherthan on 9ne22a .. ... . . . .. 22b

Form 8611,fine 8

23 Supplemental information required to be reported separatety to eech sharetroider (attach admaa" schedWes if mon: apace Is needed):
AMQUN,T.ON. LINE„ 4.(A)_. INTEREST _ INCOME, IS,AI.L, DERIVED FROM. ...... . .. ... . . .... ..... ...... ..... . . . ........ ..
. ..... (T.. ...S . -.,GU1%........E_RNMENT. SECURITIES.............._................... 857

.......... .............. ................................................................. ............. .................................

......................................................................................................................................

. . . . .. .. .. .... ............................................................
........................................................................................................................................

.....................................................................................................................................

. .................................................................. . ....................................................................

......................................................................................................................................

.......................................................................................................................................

......................................................................................................................................

........................................................................................................................................

` 0m AMAgPA*Pf6EttffAQ 2000



SCHEDULE K-1
(Form 11205)

pepafhnent of the Treasury
- mat Revenue Servioe

SEG'_ -ON 1377 (A) (2) ELECTION MA^ ,
Sharehotaer's Share of Income, Credits, Deductions, etc.

Shareholder's Identifying number►
Shareho)der's name, address, and ZIP code

innin

. ► See separate inatruetlons.
For calendar year 2000 or tax year

34-7070118
and endl

2000
Corrroration's identifvinn number► 34-1874617
Corporation's name, address, and ZIP code

KEITH A. BROWN ESBT
30400 DETROIT RD., SUITE 203

HAMPSON CORPORATION
30400 DETROIT ROAD, STE #203

WESTLAKE OH 44145 WESTLAKE OH 44145

A
B
C
D

Shareholder's percentage of stock ownershlp for tax year (see Instmctions for Schedule K-1) ► 74 . 180328 %............................... .....
InternalRevenueServlceCenterwherecorporationfileditsreturn ► ..... ...... CINCINNATI, OH,,..,45999..................................
Tax shelter registration number (see InsWcOons for Schedule K•1) ►...................................................... ....................
Check a Ifcable boxes: 1 Final K-1 2 Amended K-1

(a) Pro rata share items (b) Amount (c) Form 1040 filers enter
the amount in column Cb) on:

I Ordinary income(loss)fromtradeorbuslnessaativities ...
.
.... .j.- -3H 418 Seepages4and5ofthe

2 Net incUme (loss) from rental real estate activitles ... ....... .. .. 2 Shaehotdefs Insbuctlons for.

3 Net income Qoss) from other rental activities . ,, J Schedule K-1 (Form 112oS).

4 Portfolio income (loss):

a Interest .. ... . . .. . ............................................. 4a Sch. B, Part 1, line I ^.
b Ordinary dividends .............................................. 4b Sch.B,Part 11,fine5

Income c Royalties .. ............................. .. .. .. . .

.

4e Seh. E. Part 1, line 4
(Loss)

. ..... .. ..
d Net short-term capital gain Qoss) . . . . . . . . . . ..... . . . . . .. . . ... . . 4d Sch. D, line 5, cal. (f). .. . .
e Net Iong-term capital gain (loss):

(1) 28%mte gain (loss) ........................... ...........

.

1 Sch. D, line 12, col. (g).
(2) Total for year .,

.................. .. .. ..
z Seh. D, line 12, cal. (f)

. .. .....
f Otherportfolioincome(loss)(attachschedule) ..... ..: ... .. .. 4f (Enteronappl.In.ofyourretum.). ..

5 Net seqion 1231 gain (loss) (otherthan (fue to casualty oriheft) . .. 6 -13 609
Sea Shasholders Insfructions

forSchedule K 1(Form 1120S)... .
6 Otherincame oss a0achsehedule ........ .....................

.

6 (Enter fn.of your
7 Charitable contributions (attach schedule) 7 Sch.A, line 15 or 16

D i
8 Sec5on179expensededuction ................... .. 8 SeepagesottheSharehoWefseduct ons ..
9 Deductions related to portfolio irnrome (loss) ................ 9 Instructionsforschedde K-1

10 Other deductions (attach schedule) .. ..... . . . . . .. . . . . .... g (Form 112os).

lnvestment 1a Interest expenseon investment debts 1a Form 4952, line 1

Interest b(1) Investment income included on lines 4a, 4b, 4c, and 4f above 1 See Shareholders Instruc5ons
2 Investment e enses included an line 9 above h fcrSrhedule K-1 (Fann 1120S).

12a Creditforalooholusedasfuel .................................. 12a Form6478,One10
b Lovaincome housing credit:

(1) From section 42()(5) partnerships for property placed in

seMce before 1990 . .. ................. ... ... .. 1261. ......
(2) Other than on line 12b(1) for property placed in service

before 1990 .......................................... . 126 2

Credits

.
(3) From sedfon 420)(5) partnerships for property placed in

senrice after 1989 ......................................... 12b(3 1

Fann 8586, line 5

(4) Otherthan on line 12b(3) for property placed in service after

1g89 .................................................... 12b 4 _________________

c Qualified rehabllitation expenditures related to rental real estate

activitles ..... ........ ........ .. ......... ..
d Credits (other than credits shown on lines

to rental real estate aqivilles

.

See page 7 of the Sharehotders

Insbuctfons fcr Schedule K-1

e Credfts related to other rental acOvlties
(Farm1120S).

13 Othercredits

Schedule K-1 (Form 1120S) 2000
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, ^3;4:. , . . - r.

Schedule K-1(Form112^ 2j 000)

KEITH .i- BROWN ESBT
HAMPSON CORPORATION

34-7070118
34-1874617 Pa e2------

(a)Proratashareitems (b) Amount (c)Form1040filersenter
the amount in column b on:

Adjust- 14a Deprecia0on adjustment on property placed in service after 1986 . 14a 64 619 See pege 7 of (he
ments

, .,,
b Adjusted gain or 14b -5 044 SharehoWer's

and Tax c De letion other than oil and gasP ( ) 14c ctionfo

Prefer- d (1) Gross incoine from oil, gas, or geothermal properties I

.

4d 1
dule K1 orm

20.91
ence (2) Deductians allocablo to oll, gas, or geothennal properties 4d 2

1 ) and
Inshudilons for

items e Olher ad ustments and tax ference Items 14e Form 6251
15a Name of foreign country or U.S. possession

. ► .............................................................
b Gross income sourced at sharehoider level ............................ 15b
c Foretgn gross income sourced at corporate level:
(1) Passive ^.................................................... . 1se 1
(2) Listed categories (attach sehedule) ................ ............. lScf3.
(3) General Omitation ..................................... 16c 3

Foreign

Taxes

d Deductions allocated and apporfioned at shareholder level:

('1) Interestexpense ........................... ... .. .. .

.

15d !
Form 1116, Part I

. . .. ......

(2) Other ......................................................... 15d 2 .
o Deductions allocated and apportioned at corporateleveltoforelgn

source income:

(1) PasslVe ...................

.

.

(2) Listed calegodes (attach schedule)
___________________

(3) Genersl limfla0on

.

f Total foreign taxes (cheok one): ^ Paid O edAccru Fonn 1116, Part II
g Reduction in taxes available for credit and gross income Trom all

souroes a0ach schedule 15
See lnsuue6ons for
Form 1116

16 Secdon 59(e)(2) expenditures:

a Type ^ .................. ..............................:........
b Amount ...................................... .............. .. 66

See Shareholdefs Instructlons

forSchedWe IF1 (Fmrn 1120S).
. .. ..

17 Tax-exemptinterestincome ................................... ... . 17 Form 1040,5ne 8b..
18 Othertax-exemptincame .................................... .... . IL

Other
. .

19 Nondedudibleexpenses .......................................... 19 488 Seepagas^andeofthe
20 . Propertydistribul(ons(nciudingcash)otherthandividend ll^ Shareholderslnshucuonsfor

distributions reported to you on Form 1099-0N _.
. . ... ..

20 SchedNe K-1(Fmm 1120S).

.

21 Amountofloanrepaymentsfor"LoansFromSharehoiders

.

21
22 Recapture of low-income housing credit:

a From section 42j)(5)partnerships ................. .. .. .. . 22a... .. .. ..
b Other than on line 22a 22b Fonn 8611,ine 8

23 Supplemental infonnagon required to be reported separately to each shareholder (adach aediuunst schedules a more spaae Is needed):

. ....................................................................................................................................

.......................................................................................................................................

. .....................................................................................................................................

.........................................................................................................................................

. ..... ...................................................................................................................
....................................................................................................................................

.......................................................................................................................................
.....................................................................................................................................
....................................................................................................................................

.... .. ................. . .......................................... ....... ............ . ................... ......................
.... .. ........ ............. .......... ...... ............................... . ........... .. ...... ...... ...... ...... ..... ..... ...

......................................................................................................................................
.... ..... .. .... ............... ............................................................ .......... ...... ..... ...... ..... .... . ....
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OHIO BOARD OF TAX APPEALS

Keith A. Brown and Noel P. Brown., ) CASE NO. 2006-R-1041

)
Appellants, ) (PERSONAL INCOME TAX)

)
vs. ) ORDER

William W. Wilkins, ) (Denying the Tax Commissioner's
Tax Commissioner of Ohio, ) Request to Hold this Matter

in Abeyance)
Appellee.

L
APPEARANCES:

For the Appellants - Cavitch, Fanailo, Durkin & Frutkin
Kismet R. Wunder
1717 East Ninth Street, 14`s Floor
Cleveland, OH 44114

For the Appellee - Jim Petro
Attomey General of Ohio
Barton A. Hubbard
Assistant Attorney General, Taxation Section
State Office Tower - 16'" Floor
30 East Broad Street
Columbus, OH 43215

Entered NOV 32006

This matter is now considered by the Board of Tax Appeals upon a request

filed by the Tax Connnissioner of Ohio. In his motion, the comnnissioner requests that

this board to stay the proceedings in the above-captioned appeal pending the outcome of

litigation currently before the Supreme Court of Ohio in Knust v. Wilkins, docketed as that

court's case number 2005-2084.
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The Tax Commissioner submits that a similar issue in the present matter is

raised in the Knust case; that is, whether a trust's election to be treated as an Electing

Small Business Trast, pursuant to section 1361 of the Internal Revenue Code, would

pemiit the income generated from the trust to escape Ohio taxation. The Tax

Commissioner maintains that the decision or settlement reached in the Supreme Court

case may have a direct impact on the outcome of the appeal presently before the board.

^
The commissioner informs the board that the Knust case has already been briefed and

argued as of June 6, 2006.

The appellants, Keith A. Brown and Noel P. Brown, filed a response to the

commissioner's motion, requesting that the board deny the Tax Commissioner's request to

hold this case in abeyance. In the alternative, if the board does stay this matter, then the

appellants ask that the Tax Commissioner still be required to timely respond to the

appellants' discovery and that the accrual of interest on the amount in controversy be

suspended for the pendency of the abeyance. The appellants argue that this matter has

already been pending over four years before the Tax Commissioner and that the appellants

.c
have a right to have the merits of their case decided before the Board of Tax Appeals in a

timely fashion. Furthermore, the appellants object to having the facts and circumstances

of another case used to determine the outcome of their case. Finally, the appellants

maintain that they would be prejudiced by further delay because of the amount of interest

accruing while this case is pending.

2

Appendix Page No. 104



Based upon the appellants' objections to holding this matter in abeyance

pending a decision from the Ohio Supreme Court in Knust, the board hereby denies the

Tax Commissioner's motion, and the matter will proceed in the ordinary course of the

board's business.

Furkhermore, the Tax Conunissioner is expected to respond to the

appellants' discovery requests within the dictates of the discovery rules.

On behalf of the Board of Tax Appeals,
Pursuant to Ohio Adm. Code 5717-1-10

.-)-(a oj^-^
Susan M. Hollanshead
Attorney Examiner

Appendix Page No. 105



AFFIDAVIT OF KISMET WUNDER

STATE OF OHIO )
) SS

COUNTY OF CUYAHOGA )

I, Kismet Wunder, being first duly sworn upon oath, depose and state as follows:

I. I am one of the attomeys representing Keith and Noel Brown
("Appellants") on their appeal currently pending before the Ohio Board of Tax Appeals
(the "Board"), Case No. 2006-R-1041.

2. 1 served discovery requests on the Ohio Tax Commissioner on September
22, 2006. The Tax Commissioner, through the Ohio Attomey General's office, failed to
respond to these discovery requests.

3. 1 contacted Mr. Barton Hubbard, the assistant attorney general assigned to
this case, to attempt to resolve this discovery issue. Ultimately, we were not able to reach
a resolution and decided to seek intervention from Ms. Susan Hollanshead, the Attomey
Examiner assigned to this case.

4. Mr. Hubbard and I conducted a telephone conference with Ms.
Hollanshead to discuss discovery and a show cause order issued by the Board. All parties
agreed to table both the Board's show cause order and the Tax Commissioner's failure to
respond to discovery until February 2, 2006.

5. On two separate occasions, dates and times were set and agreed upon by
all parties for this subsequent conference call. On both occasions, Mr. Hubbard failed to
call in or notify either myself or Ms. Hollanshead that Mr. Hubbard was not available for
the call.

6. After the second time Mr. Hubbard failed to call in, I requested that Ms.
Hollanshead issue another order compelling the Tax Conunissioner to respond to the
Appellant's discovery requests. Ms. Hollanshead indicated that she was confident the
Board would approve of such an order because in similar cases in the past the Board
allowed discovery to proceed.

7. On March 19, 2007, I received a letter from Ms. Hollanshead informing
me that the Board had decided to proceed with the show cause order without ordering the
Tax Commissioner to respond to the Appellant's discovery requests.
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FURTHER AFFIANT SAYETH NAUGHT.

Kismet Wunder

SWORN TO BEFORE ME and subscribed in my presence this 17W day of
May, 2007.

CHERYL B. BELQRAVE
Notary Public, State of OhIO

Guyahoga Coualy
My Commission Expirat

NovemUN 2S, 2011
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QN4Be2

IT-1040 OHIO Income Tax Return z0o
- - - -- -- - ----- ---- -- --._. _. __. _. ,..

Your6nt nema Inma1 tam n6me
-- •---•- -- -.,

Your cocld cepmq^ number

, . _...__. ..._ ^ ...._ ... --•---
Plling Slatus - oh90k only one

^ o AEITH A. BROiiN 27 - 2-4562 SbtAleorHeBdofHousehold
s r Ba)ceNM.,ep.Orctnema tnlyel Lamnama Spovre'csoo.eec-nc.

^

ManledfllingJolntretum

^ c NOEL P. 287-78-7569 MBrrI6dO8ngsaparatey,enter
e tlome addreec (numberand alreat) PE INFOR N APL N,T Ohm cotmly sPDUse's

p o 2419 LAGUNA DRIVE CUYAIIO" ssx
v r Clry,tm+narpaatofflce,NateendZlPcode OhloPublleSdwol
ou e DlstrktNumber ► 383

` FORT LAUDE 33316
e OhioResldsnryStatus(sselnsfructfons) OhtoPolNlcalPartyFund Yea No
e

k

yy ResWent ^ Paf!-YearR ent 6om:

I-I

Doyuuwam$1mSOmthlbfund4..... ®

.I •...•••"....-Nonresldenl toLJ Rkwa retwn, aoac yovNbuea wam S1 a Oo m mis nnmz ....

claU Irdeaee aderaeme wmr roNna.
1 1- FederalAd)ustedGlUSSht00nre(M1omFedemlfom104o,One33; or1040A,Rne1e;ar1040EZ,rne4;or1a40TEL) 1 1 468 , 427 00
N 2 Ohlo /WJusbnents (from Une 44 on back Of thls retum) 2 785,131
^

....................
3. OhIoAdJustedCrossln0ome(line2eubtmdedfromoradded IIne1) 3 2 253 558 oo

rA
.................. .. •• , ,_

4. Mubiplyyourpersonalanddependentexempebna Omes$1,100andentertheresulthere 4 5 , 500 00
E 5- OtMoTaxableln0ome subbactline4fromlin03 ..... .. .... . . .. . . ........ . .. ................ 5 2 , 248 , 058 00

6. OldoTaxbefore Credlls(seetaxtabks) .. . . 6. . 153 , 664 oo.. .. .... ............. ...-.............. ........ ......
7. CreditefromSohedulet3(Ilne63onbadcoftmsretum) 7 00...... ........................................
8. OhbTax(eacSchetlme8Credifs(Subtract5ne7Romllne6-If6ne7ismore w Itne6,enterzero) 8 153 , 664 00
9. ExemptfanCredlf:NunMerofperscnalanddependentexemptbne 5 Wnes$20 9 100 DO

A R
...........

10. Ohio Tax less Exemptfon CredB (Subbaq 1Me 9 from Sne 8- gGno 91s more than Bne 8, enter zero-) 10 153 , 564 00
X E 11. Joint FBing Ciedit (see instmctlons and atlach doaeosnte8on) Qq, Omes Nns 10 (Hmlt $650) 11 650 00
A D

.•,
12. OhloTaxlessJolntFiMtgCredit(sublractOnellfrom8ne10) , , S3:E BTMT 1 12 152,214 00

N T
,,,,,, ,,,,, „

13. ResldenVNonresWenUPart-Year Cretlits (sch. C orD) & NonreMMeble Busfness Cred85 (atL Sch. E) 13 163 00
D S 14. Ohio Income Tax (Subtmct 6ne 13 from Ihte 12. If line 13 (s more than ine 1$,aB( . 14 252 751 00

Bfarm IT-Y21o
15. IderoctPetmOyonUnderpaymeradEComale7Tax:Check 0 kanached 1E 00
16. OhtotlseTax(WeaseseewoACSheet) ...................... .. . ... 18 00... . .
17. Total Ohio Tax se add line 14 fine f 5 and Bne te 17 152 751 00
18. Ohto Tax VYNhheld (box 18 on your W-2)

PA (atlxhW-2901hnbeckdlhbrmn) AMOUNiWITHHELD ► 18 0 00
y 19. Ohb Estlmated Tax. IT-40P Payments for2000, and 1999 Overysymern
E Creattadto26oD.... .. 19.. 200 , 000 o0
N

...... . ..............................
20. RefundebleBuelnw Jo5s Cred6 RefunAabtePeee• En Ctedtte

s
[ pr

za 265 & 2ob 20 00
21. Add Bnes 18 . 19 . and 20 TOTAL PAYMENTS ► 21 2 1010 000 00

A 22. Il lIne 21 la LESB Nmn Yne 17, subeact Ene 21 from rne 17. Aaechpeym.eatnrede pa^tem T,essuretdSmte dOhb.

Chedthere Q PyouhavepaldorwBpaywflbauedLcerd(cee(nslniauau) . AMOUNTYOUOWE ► 22 0 00
R 0

. .......
23. gOne2fIsGREATERthan8ne17,subtractOnel7fromllna2l ................ ► 23 47 249 g0

N 24. AmoumdAre23youabhbDONATEforcOneervaWndendengerodapaGeeantl

U'r
am^r

aik0ifedlvaaltY: S3 o S5 0 $1o o OWer QZ.^2A 24 00

N y 25. AmolmlorAne23youniehmDONATEicrnabxepfeeen'es,sc6nlCrNets.&em ngMa elad

17

O

E aen r^
apecbapmlactlon: $3 a r5 O $to Q OIMr 0 er^nokumo^nrne25 25 00

O U 26. Amountof8ne23mbeCredltedto2001 e6Ltaxliablllty CREDIT ►26 00
R 0

......
27. Amountof 23toberefimded wnvama onlPwc24 26 antl26fiomune23 YOURREPUND ► 27 47 , 249 00

W
E IFTHEBALANCEDUEISLESSTIiAN:1.01PAYMENTNEEDNOTBENiADE,ANDIFTHEOVERPAYMENTISLESBTHAN$1.01,NOREFUNOWILLBEISSUED.

IMwreatltldcMUm. Uplypsmittles of pftty. I dedom tlrtto bqtdm wmedn eMMAN6tsrommNW artadJ,rAOOmdete.

S
YW cOW" Date
► FOR DEPARTMENTAL USE ONLY

G
Spm^se^s alpmtme (If Ning )dnsy, BOTH muet aqn) Phone number (oP6an68

N ► 18e-

P'epareles10nelureandaddreec(NxAtakqzlPcode) Ptapaiersqwrqnumbar RefundlCndltRaquscladAeltto: PsymudEnnlorad-Mallto:

E 330-867-7350 oNOoeparoneddTaxauon OmoDapamnentoflaxa0m
R Pmparefsaddreea(trchdnprlpcoda) PA.BOx2879 P.O.Box2057

E 1540 N. MARID;T STREET, SUITE 201 Coxmmw,OH4a2TO-2BTe Ccromw,s.OH4a270-2BSr
AIUWR OH 4431 3
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Ox45e2

RBITH A. 6 NOEL P. SROWN 270-52-4562 FonnTtDeo e2

9
0
h
d A

d

d
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A o

d n
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u
a
t nd
m

D
n o
t d
s u

t c
o t

I o
n n
c a
0
m
•

s 0
e H
h
a R
d e
u a
I I
e d

a
C n

1

Addklona -Add to ll» ext•nt not Included In Fadaral AdJutded Gross Inoom• (Una 1)
28. Addnon-Ohiostateorbcalgdvemmentintereatanddhrfdends 28 •
29. Add Pass-through Enlfty addback ..... 29 •. ... . .. . . . . ................................... .
30. Addlncornsfromaneleo0ngsmallbusinesstrust(ESBT4eehubuotlons) ..................... 30 •
31. Other. Check kfmm:

a. Federal imerest and dMWends sub)act to sfete texa8on
b. AccumuWBon DlsbWuSons from a complex haet
c. Losses from sale/exchange of Ohlo Public Obl)gations
d. Non-medlcal tvflhdraxals from an Ohio Medlcal Savings Aocount
e. Reimbursemems previously deducted but not )ndvded In Federal Adjusted Gross Incame

Total ... ........................................................................ 31 •
32. Totaladdl0ons(addlklas 28.29.30.and 31) ................................................ 32 •
Deduclbns-See LlmkaOone In Insfrucdons

33. Deduct federai interest and dividends exemptfrom state taxation ......... ..... 33 •
34. Dedudco ..............If•ensatlon eamed In Ohfv by fu8•year resldents of nelphbodng sUtes .... ...... .. ..... 34 •
36. Deduct state or municipal inceme tax overpaymerds (from 8ne 10 of Federat Form 1040) ........ .. 35 •
36. t>eductdisabi8tyandsunmmrshipbone6ls(doesnottndudepensbnaon6mmtions) ............. 36 •
37. Dedud qua6ytng sodal security bene8fs and sonb mBmed benefite 37 •............................
38. Deduct conmMnbns to a variable caaega seWga a^tanefor txudiafaea of Wqion «adiu 38 •

39. Deductunsubstdized heakhinsura ..............rx^Aorg term care Ireurance and excess madicel
B> nsee e worksheet)^ (se ........................................ ............ 39 ^

40. Deduct funds deposited Into 8 eamin9e of a medicel savings account forefgble medical
expenses(see vrarksheet) ............ 40 •...................................................

41. Deductrossesfromanelecdngsmallbusinessaust(ESBT-seelrlsbuc8ons),,,,,,,,,,,,,,,,,,,, 41 •
42. Other. Check k:

a. We9a5esUryexpq7sarrotdeduqeddueEethefaoamltemrtaolobsorthenakopPO'WRytaxcredits

b. Interost and gains from the salelexohenge of Ohb Public Ob11ga6ons

C. Refandorm)mbwsemenlsefpdar-yearrederalitem¢eddeduNOm(aomrne27ofFedere11040)

d. Repayment of Income reported In a prlar year

e. Amoum contributed to an Indtvidual Developmem Accatnt
Total .............................................................................

43. TotalDeducSons(addlines 33 Oaough 42) ..................................... .....

44. Net ad)eaanems - d ane 32 b GREATER tlron an 43. emer the dkrence here a on Mne 2 as a eoel6re amuunt

d rne 321s l.ESB awn aie 43, emer am affetenca hera a on nn 2 ae a nepatkbamouM ....................

42
43

44

785,240 DD
00
00

00
785,240 Do

109

00
00
9D

00
00
00

00

00
00

00
109 oo

1 785,131 Do

45. Redrement Income Credk (see Insuuc0ons for aredit table) (Lhnit-f200) ........ ................ 45
46. SeniorC0lzen'sCredk(LImh460perratum) .......... 46......................................
47. Lump Sum DisbOxNan cretlit(you must be 65 years of age or olderto c7aim this credit) ........... 47
48. Child and Dependent Care Cretlit (see kwhuc5ons and worksheen ................... ......... 48
49. Lump Sum ReBrement Cradk 49
50. Job Tralnlnp Credk (see Instruc6ons and xro^kalbet) (11mft4500) 60...... ........ ...... .........
61. Ohio PoliSeat Contdbu6ons OmdH - 51..................... ............................. .........
52. Ohlo Adoption CredB(LImItS6DD p•radop0on) ............................................ 52

W. Total CredOS (add Dnes 461hrouph 62)-enter here end on One 7 ............................... 53

54. t:MertheyonionofAne3eueJadedtctaxbyoBersletesordqDheklofColumblawheeanONOmudem 54 •

65. Enter Ohio Adjuated Gross )ncome 3 ........... ... ................................ 55
M. DivideAne54byBne65 0.2132 Multlplybytheamoumon1ne12 ..

. ........... 6657. EnterMe2000InoometexleroeBreleledcreGdso6^eramnvAetpldel9aneeat6nalodtaxpaymentsand

canrfoiwardshempnvluuayearepaWtualMretaEoeorlhe0pse1clofCaWmbla 57 •....me...................
58. Emerthesmaierofene66 or ane67.ThIslsyourOhfoRasNentTaxCmdkEmer hend..cnlhie13 tie.........

L(st the state s other Ihan Ohio with vrhlch u fded 20001ncome Tax Retums

I
INAIANA

Sch 0 59. Enter the portion of Ohb Adjusted Gross Income (Ilne 3) that was nut eanred ar recelved

NRPY In Ohlo ... ........ . . .............. ... ... ................................................. 69 •
Ras. 80.

Enter the Ohlo AdJusted GroesIncome Ine 3) ................................................ 60

61. DWldeane69bvNne80 MuWdvWgroanwumon11ne12EnOxtkroeneonlne79 67

4,804
2,253,558

326

163
163
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I BK4562 BROWN, KEITH A. & NOEL P.
270-52-4562 Ohio Statements

Ohio Taxable Interest and US Government Obliaations

Payer
Regular Int US Govt Reg Int US Govt Force Force
Fuli-Year Full-Year In-State In-State Reg In-St US In-St

DONALD A. BROWN TRUST
$ 290,022 $ $ $ $ $

MERRILL LYNCH - 646-18017
5,787

KEITH A. BROWN REVOCABLE LIVING TRUST

KEITH A. BROWN ESBT
48,080

K1 TXBL/US INT
1,512

TOTAL $ 345,401 $ 0$ 0$ 0

Ohio Municipal Interest from Interest Sources

Payer
Total Txbl Muni Txb! Muni Force Txbl

Muni Int Full-Year In-State Muni In-St
DONALD A. BROWN TRUST - TX EX - NON OHIO

$ 752,304 $ 752,304 $ $
DONALD A. BROWN TRUST - TX EX - OHIO

56,169
KEITH A. BROWN REVOCABLE LIVING TRUST

NATIONAL FINANCIAL SERVICES - 290190
82,950

KEITH A. BROWN ESBT
82,950

TOTAL $ 974,373 $ 752,304 $

f
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BK4562 BROWN, KEITH A. & NOEL P.
270-52-4562 Ohio Statements

Ohio Taxable Dividends and US Government Obiiaations

Payer
Reg Div US Govt Reg Div US Govt Force Force
FtdI-Year Full-Year In-State In-State Reg In-St US In-St

DONALD A. BROWN TRUST
S 683,225 $ $ $ $ $

KEYBANK
2,393

NATIONAL FINANCIAL SERVICES 297364
3,498

USG CORPORATION

USG CORPORATION
1,304

1,026
DONALD A. BROWN TRUST - FOREIGN

27,630
NATIONAL FINANCIAL SERVICES 297364-FOREIGN

TOTAL $ 719,076 $ 0 $ 0 $ 0

Ohio Munictaai Obifaations from Dividend Sources

Payer
Total Txbl Muni Txbl Muni Force Txbl

Muni Div Fuii-Year In-State Muni In-St
NATIONAL FINANCIAL SERVICES - 297364

$ 142 $ $ $
KEITH A. BROWN ESBT

34,934 32,936
TOTAL $ 35,076 $ 32,936 $ 0
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Review Existing H.B. Analysis Page 1 of 4

Ohio Legislative Service Commission
122nd House Bill Analysis

H.B. 802
122nd General Assembly

(As Introduced)

Reps. Jerse, Opfer, Garcia, Miller

• Extends the personal income tax to electing small business trusts
that receive income from S corporations.
• Requires persons who sell shares of an Ohio S corporation to
apportion the capital gain or loss to Ohio.
CONTENT AND OPERATION

Taxingelectin^small business trusts

(secs. 5733.40(I)(1), 5747.01(N), and 5747.454)

Nature of glecting small business trusts

An electing small business trust is one of only a few kinds of trusts that may own shares in
an S corporation. An S corporation is a corporate form of business organization that is taxed
in a manner similar to partnerships--i.e., the shareholders, rather than the corporation, are
taxed on income from the corporation. They were authorized by Congress to permit more
than one beneficiary to receive S corporation income through a trust. For example, such a
trust might be established to distribute (or accumulate) income from a family-held S
corporation among various family members. Interests in the trusts cannot be acquired by
purchase; interests may only be acquired by gift, bequest, or other nonpurchase means. (See
I.R.C. 1361(e).)

Federal tax treatment

For federal income tax purposes, an electing small business trust that owns S corporation
stock is treated as two trusts: the portion owning the S corporation stock and the portion
owning the remainder of the trust. The portion that owns the S corporation stock is taxed at
the highest marginal tax rate. The trust's beneficiaries are not taxed on income received or
accumulated from that portion of the trust, and that income is not included in the
beneficiary's federal adjusted gross income.
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Review Existing H.B. Analysis

Current Ohio tax treatment

Page 2 of 4

Currently, trusts are not subject to the state's personal income tax; only individuals and
estates are taxed. Since, under federal law, the federal adjusted gross income of a beneficiary
of an electing small business trust does not include income from an S corporation that is
passed through (or accumulated by) the trust, beneficiaries do not have to pay Ohio income
taxes on that income.

Proposed Ohio tax treatment

The bill generally would treat electing small business trusts in the same way they are treated
under federal law--i.e., the portion of the trusts that consist of S corporation stock would be
taxed as entities, and the beneficiaries would continue to avoid taxes on S corporation
income passed through (or accumulated by) such a trust. All income received by a trust from
an S corporation would be taxed at the highest marginal tax rate, as under federal law, and
the trusts could claim all of the business credits that any S corporation shareholder may
claim.

The bill distinguishes between two kinds of electing small business trusts--resident and
nonresident--for the purpose of allocating a trust's income to Ohio. A resident trust is
defined as one whose creator was a resident of Ohio (for income tax purposes) at any time
within the three years preceding the creation of the trust or the most recent amendment to
the trust. In the case of an existing trust to which S corporation stock is contributed, this
residency test applies to the person who contributes the stock to the trust. Any trust that does
not satisfy the definition of a resident trust is considered to be a nonresident trust. Trusts
would be presumed to be resident trusts unless the trustee can show, by a preponderance of
evidence, that the trust is a nonresident trust. Resident trusts could claim the resident credit
for income taxed by another state, and nonresident trusts could claim the nonresident credit
for income not properly allocable to Ohio.

Withholding taxes on S corporations with ESBT investors

(sec. 5733.40(I))

Currently, certain pass-through entities must withhold and pay Ohio income taxes on income
the entity or trust distributes to nonresident owners. Taxes have to be paid only on account
of so-called "qualifying investors." Certain classes of investors are exempted from being
considered as qualifying investors, including electing small business trusts (recall that these
trusts may legally invest in S corporations). Thus, under current law, S corporations do not
have to withhold and pay Ohio income taxes on account of electing small business trusts,
since the trusts currently are not subject to income taxes.

The bill would eliminate the tax withholding and payment exemption for electing small
business trusts, since the trusts would become taxable under the bill. Thus, S corporations
would have to withhold and pay Ohio income taxes on account of electing small business

http://lsc.state.oh.us/coderev/anh 122.nsf/862f( a2c1728a50c8525616a0070bf93/fA%gft*Rage5O4b5/W7



Review Existing H.B. Analysis Page 3 of 4

trusts that own shares in the corporation.

Assignins-c-apital gains, losses from selling pass-through enti stock

(sec. 5747.20(B)(2)(c))

The bill would require nonresident taxpayers who own at least 5% of a pass-through entity
doing business in Ohio, and who sell (or otherwise dispose of) their interest in the entity, to
apportion the capital gain or loss to Ohio for income tax purposes. A pass-through entity is a
partnership, S corporation, limited liability company, or other form of business organization
that generally is not itself taxed under federal income tax law; the entity's income and loss
items are passed through to the owners and retain the same character that they had, for tax
accounting purposes, at the entity level (e.g., a capital gain earned by the entity is reportable
as a capital gain by the individual owners). (Apportionment determines what portion of
certain kinds of a person's income that the state will tax.) Currently, a taxpayer must allocate
all capital gains or losses to Ohio from the sale of intangible property (such as stock) only if
the taxpayer is domiciled in Ohio when the property is sold.

Under the proposed apportionment method, a nonresident taxpayer's capital gain would be
taxed in proportion to the S corporation's business presence in Ohio over the preceding tliree
years. Business presence is measured by the weighted average of the corporation's sales,
property, and payroll in Ohio as compared to everywhere over the three-year period. This
weighted average is multiplied by the capital gain (or loss) to determine the portion of the
gain (or loss) that is considered for Ohio income tax purposes. The weights employed in the
weighted average are the same that apply in apportioning a corporation's income to Ohio--
sales are weighted most heavily at 60%, while property and payroll each are weighted at
20%. The apportionment requirement would apply regardless of whether the taxpayer owned
the interest directly, or indirectly through a related person or entity.

Effective date

(Section 3)

The bill would apply to taxable years beginning on or after January 1, 1998.

HISTORY

ACTION DATE JOURNAL ENTRY

Introduced 07-13-98 p. 2652
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Bill Analysis

Peter A. Cooper Legislattve Service Commission

H.B. 139
123rd General Assembly

(As Introduced)

Reps. Jerse, Allen, Barrett, Bender, Boyd, Britton, Corbin, DePiero, Flannery,
Ford, Hartley, Hartnett, James, Jones, Krupinski, Metelsky, D. Miller,
Ogg, Opfer, Perry, Schuler, Smith, Sullivan, Sutton, Sykes, Pringle,
Beatty

BILL SUMMARY

• Extends the personal income tax to electing small business trusts that
own shares of an S corporation.

• Requires nonresidents who sell shares of an Ohio S corporation to
apportion the capital gain or loss to Ohio.

• Applies to taxable years beginning on or after January 1, 1999.

CONTENT AND OPERATION

Taxing electing small business trusts

(secs. 5733.40(I)(1), 5747.01(N), and 5747.454)

Nature ofelectingsmall business trusts

An electing small business trust is one of only a few kinds of trusts that may
own shares in an S corporation.' They were authorized by Congress to permit
more than one beneficiary to receive S corporation income through a trust. For
example, such a trust might be established to distribute (or accumulate) income
from a family-held S corporation among various family members. Interests in the
trusts cannot be acquired by purchase; interests may only be acquired by gift,
bequest, or other nonpurchase means. The federal tax treatment of such trusts,

1 An S corporation is a corporate form of business organization that is taxed in a manner
similar to partnerships--i.e., the shareholders, rather than the corporation, are taxed on
income from the corporation.
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explained below, applies to taxable years beginning on or after January 1, 1997.
(See I.R.C. 1361(e).)

Federal tax treatment

Under federal law, electing small business trusts are taxed on their S
corporation distributive shares? Since the trust is liable for tax, a beneficiary's
federal adjusted gross income does not include income from the S corporation
portion of the trust--thus, the beneficiary is not liable for federal tax on
distributions from the trust. The trust pays the federal income tax at the highest
federal marginal tax rate applying to trusts and estates. (I.R.C. sees. 641 and
1361.)

Current Ohio tax treatment

Currently, trusts are not subject to the state's personal income tax; only
individuals and estates are taxed. Since, under federal law, the federal adjusted
gross income of a beneficiary of an electing small business trust does not include
income from an S corporation that is passed through (or accumulated by) the trust,
beneficiaries do not have to pay Ohio income taxes on that income.

The interaction of federal and Ohio law currently has the tax effects
diagrammed below:

S Corgoration

V

$$ distributive shares $$

V

Electing Small Business Trust

V

$$ distributions $$

Z This analysis considers only distributions of ordinary earnings and profits by an S
corporation to an electing small business trust,' distributions that represent a return of
capital to the trust may not incur any tax liability.

r=: LegislativeServ'rceCommission -2- H.B. 139
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Proposed Ohio tax treatment

The bill generally would treat electing small business trusts in the same way
they are treated under federal law--i.e., the portion of the trusts that consist of S
corporation stock would be taxed as entities, and the beneficiaries would continue
to avoid taxes on S corporation income passed through (or accumulated by) such a
trust. All income received by a trust from an S corporation would be taxed at the
highest marginal tax rate, as under federal law, and the trusts could claim all of the
business credits that any S corporation shareholder may claim.

The bill distinguishes between two kinds of electing small business trusts--
resident and nonresident--for the purpose of allocating a trust's income to Ohio. A
resident trust is defined as one whose creator was a resident of Ohio (for income
tax purposes) at any time within the three years preceding the creation of the trust
or the most recent amendment to the trust. In the case of an existing trust to which
S corporation stock is contributed, this residency test applies to the person who
contributes the stock to the trust. Any trust that does not satisfy the definition of a
resident trust is considered to be a nonresident trust. Trusts would be presumed to
be resident trusts unless the trustee can show, by a preponderance of evidence, that
the trust is a nonresident trust. Resident trusts could claim the resident credit for
income taxed by another state, and nonresident trusts could claim the nonresident
credit for income not properly allocable to Ohio.

Withholding taxes on S corporations with ESST investors

(sec. 5733.40(I))

Currently, certain pass-through entities must withhold and pay Ohio income
taxes on income the entity or trust distributes to nonresident owners.' Taxes have
to be paid only on account of so-called "qualifying investors." Certain classes of
investors are exempted from being considered as qualifying investors, including
electing small business trusts (recall that these trusts may legally invest in S
corporations). Thus, under current law, S corporations do not have to withhold
and pay Ohio income taxes on account of electing small business trusts, since the
trusts currently are not subject to income taxes.

The bill would eliminate the tax withholding and payment exemption for
electing small business trusts, since the trusts would become taxable under the bill.

j A pass-through entity is a partnership, S corporation, limited liability company, or
other form of business organization that generally is not itself taxed under federal income
tax law; the entity's income and loss items are passed through to the owners and retain
the same character that they had, for tax accounting purposes, at the entity level (e.g., a
capital gain earned by the entity is reportable as a capital gain by the individual owners).

^j Leg'rslativeServiceCommission -3- HB.139
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Thus, S corporations would have to withhold and pay Ohio income taxes on
account of electing small business trusts that own shares in the corporation.

AssiQnine capital Qains, losses from selling pass-throukh entity stock

(sec. 5747.20(B)(2)(c))

The bill would require nonresident taxpayers who own at least 5% of a
pass-through entity doing business in Ohio, and who sell (or otherwise dispose of)
their interest in the entity, to apportion the capital gain or loss to Ohio for income
tax purposes. (Apportionment determines what portion of certain kinds of a
person's income that the state will tax.) Currently, a taxpayer must allocate all
capital gains or losses to Ohio from the sale of intangible property (such as stock)
only if the taxpayer is domiciled in Ohio when the property is sold.

Under the proposed apportionment method, a nonresident taxpayer's capital
gain would be taxed in proportion to the S corporation's business presence in Ohio
over the preceding three years. Business presence is measured by the weighted
average of the corporation's sales, property, and payroll in Ohio as compared to
everywhere over the three-year period. This weighted average is multiplied by the
capital gain (or loss) to determine the portion of the gain (or loss) that is
considered for Ohio income tax purposes.' The apportionment requirement would
apply regardless of whether the taxpayer owned the interest directly, or indirectly
through a related person or entity.

Effective date

(Section 3)

The bill would apply to taxable years beginning on or after January 1, 1999.

HISTORY

ACTION DATE JOURNAL ENTRY

Introduced 02-02-99 p. 166
H0139-I.123/rss

° The weights employed in the weighted average are the same that apply in apportioning
a corporation's income to Ohio--sales are weighted most heavily at 60%, while property
and payroll each are weighted at 20%.

1^: LegislativeServiceCommission -4- H.B. 139
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Ini;qrmation Release

Home > Praetitioner> Information Releases> IT 2000-01 >

Page 1 of 2 .

IT 2000-01 - Grantor Trust Provisions Take Precedence OverESBT Provisions - January 19, 2000
Etfective for Individual and estate taxable years beginning aftw December 31,1999, the Income TaxAudit
Division will require certain individuals and estates to Indude in their federal adjusted gross inconie
("FAGI") and Ohio taxable income all relevant pass-through items of income, gain or loss from S
corporations when such itenu have been treated as reportable for federal income tax purposes on a trust's
fiduciary income tax return (Form 1041) because the trust has elected to be taxed as an Electing Small
Busi-ness Tnist ("ESBT") under Internal Revenue Code ("IRC") section 1361(e)(3). Specifically, if an
individuai or estate would be ireated as the owner of all or a por0on of a trust pursuant to IRC section 671
et seq., then such individual or estate shall include in his, her or its FAGI or Ohio taxable incoine all
relevant S corporation pass-tivough ftems as if the individual or estate were itself the actual owner of the S
oorpora0on stock owned by the tnist1

Furthermore, because the Income Tax Audit Division w(iil treat such trusts as grantor trusts rather than as
ESBTs, the trust cannot quafifyy as an eleciing small business trust exduded, under Ohio Revised Code
("ORC") sec0on 5733.40(1)(1), from the definition of a"qualifying investor." As such, for taxable years
beginning aftee December 31,1999, an S corporation must pay the 5% pass-Ihrough entity withholding tax
and related estimated tax (ORC sections 5747.41 and 5747.43) with respect to "adjusted qualifying
amounts" (ORC seet'wn 5733.40(A)(1)(a)) which pass through to such trusts.

For taxable years beginning after December 31, 1999, assessments for unpaid tax and ali retated failure-
to-timely-pay and falure-to-timeiy-file charges wtli appty (i) to such individuats and estates who do not
adjust their FAGI and Ohio taxable income (and timeiy pay tax and related estimated taic thereon) in
aecercJance with this infomration release and (ii) to S corporations whiah do not timety pay the 5%
withholdtng tax and the related es-timated tax with respect to such S corpora0on distributive shares.

Discussion

The intemal Revenue Code does not contain any provisions which expressly state that an ESBT whieh
also qua.tifies as andfor is descdbed as a grantor trust is exempt from the grantor trust provisions. Ne'dher
does the "Blue Book" provide or address any such exemption.2 In fad, the principal advocate of the ESBT
legislation has cauHoned that the provisions of an ESBTs goveming instruments ". .. should be limited so
ihat no power would result In the Inclusion of trust assets or revenue in the trustee's own estate or
income."3 Thus, even the principal advocate of the ESBT legistatron implidtly recognizes that an ESBT
which also 4uali6es as and/or Is described as a grantor tnrst is, in faot, subject to the grantor trust
provisions for taxation rather tharrqua0fying for the speciat rules for taxaBon of ESBT's under IRC sedion
641(c).

The Irurome TaxAud"d Division recognizes that various tax praoti0oners have d'dfering interpretatbns of
how the ESBT provisions interplay with the grantor trust provisions of the intemal Revenue Code. Some
have advocated that the ESBT provisions should take precedence over the grantor trust provisions, while
,others betieve fhat a grantor trust can-not make the ESBT election! In light of the fact that neifher the U.S.
Treasury Departmant nor the Internal Revenue Service has issued any guidance in this area, and barring
any change In the federal taic law or Issuance of new U.S. Treasury reguhations to the contrary, the Inoome
Tax Audit Division's posi0on is that a grantor trust cannot niake the ESBT eteotion.

If yoti have questions regarding this information release, please contact the Income Tax Audit Divisjon at
614-433-7610 (TfY: 1-800-750-0750).

'Oi course, individuals and estates will not have to make these adjustments to the extent these
individuals and estates`have already done so on their federal income tax retums.
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zStaff of the Joint Committee on Taxatlon, Gsnerat Explanation'of Tax L islation Enacted in the
104th Congress.

3See the last sentence of Frederick G. Comeel's adiGe, "The Electing Small Business Trust
Subchapter 5's User-Friendly Estate Planning Toot" beginning on page 215 of the Aprii,1997 issue
of the Joumal of Taxation. The "Editor's Note" appearing in that article states as follows:

"Mr. Comeel was the principat advocate on Capttot Hill for ESBTs, and he worked with
the staffs of both the Joint Commtttee and Treasury in drafting the legislation.
... Moreover, until there Is Treasury guidance orfurther legislation, his analysis of the
law stands as uniquely important to any potential users of this new estate planning
tool."

4See itcfm mimber 4 in the Amedcan InsGtute of Gertified Public Apcountants December 21, 1999
corre-spondence to IRS Assistant Chief Counsel Paul F. Kugler. That letter is reproduced in the
December29,1999 edition of BNA, Inc.'s TaxCore. But see Apple, "Ohio Inconie Tax Treatment of
The Newest "S" Corporatan Sharehotder. The Electing Smali Business Trust," The Ohio CPA
I,oymai April - June, 1998 on page 29, 4th Qne down: "Grantor trusts cannot elect to be treated as
an ESBT."
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[4830-01-p] Published May 14, 2002

DEPARTMENT OF THE TREASURY

Internal Revenue Service

26 CFR Parts 1 and 602

[TD 8994]

RIN 1545-AU76

Electing Small Business Trust

AGENCY: Internal Revenue Service (IRS), Treasury.

ACTION: Final regulations and removal of temporary regulations.

SUMMARY: This document contains final regulations relating to the qualification and

treatment of electing small business trusts (ESBTs). The final regulations interpret the

rules added to the Internal Revenue Code (Code) by section 1302 of the Small

Business Job Protection Act of 1996, section 1601 of the Taxpayer Relief Act of 1997,

and section 316 of the Community Renewal Tax Relief Act of 2000. In addition, the

final regulations provide that an ESBT, or a trust described in section 401(a) of the

Code or section 501 (c)(3) of the Code and exempt from taxation under section 501(a)

of the Code, is not treated as a deferral entity for purposes of §1.444-2T. The final

regulations affect S corporations and certain trusts that own S corporation stock.

DATES: Effective Date: These regulations are effective May 14, 2002.

Dates of Applicability: The regulations regarding ESBTs under §1.641 (c)-1 (d)

through (k), (I) Examples 2 - 5, §1.1361-1(h)(1)(vi), (h)(3)(i)(F), (h)(3)(ii), (j)(12), and

(m), §1.1362-6(b)(2)(iv), §1.1377-1(a)(2)(iii) and (c) Example 3 apply for taxable years

beginning on and after May 14, 2002. The regulations regarding taxation of ESBTs
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under §1.641(c)-1(a), (b), (c), and (I) Exam Ip e 1 are applicable for taxable years of

ESBTs that end on and after December 29, 2000. The regulations under §1.444-4 are

applicable to taxable years beginning on or after December 29, 2000.

FOR FURTHER INFORMATION CONTACT: Concerning the final regulations,

Bradford Poston or James A. Quinn, (202) 622-3060; specifically concerning §1.444-4,

Michael F. Schmit, (202) 622-4960 (not toll-free numbers).

SUPPLEMENTARY INFORMATION:

Paperwork Reduction Act

The collections of information in these final regulations have been reviewed and,

pending receipt and evaluation of public comments, approved by the Office of

Management and Budget in accordance with the Paperwork Reduction Act (44 U.S.C.

3507) and assigned control number 1545-1591.

The collections of information in these final regulations are in §1.1361-1(j)(12),

§1.1361-1(m), and §1.444-4(c). The information required by §1.1361-1(j)(12) and

§1.1361-1(m) is needed to allow trusts to elect to be ESBTs and to allow for the

conversion of a qualified subchapter S trust (QSST) to an ESBT and the conversion of

an ESBT to a QSST. The likely respondents are trusts.

The information required by §1.444-4(c) is needed to allow certain S

corporations to reinstate their previous taxable year that was terminated under §1.444-

2T. The likely respondents are businesses and other for-profit institutions.

Comments on the collections of information should be sent to the Office of

Management and Budget, Attn.: Desk Officer for the Department of the Treasury,
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Office of Information and Regulatory Affairs, Washington, DC 20503 with copies to the

Internal Revenue Service, Attn.: IRS Reports Clearance Officer, W:CAR:MP:FP:S,

Washington, DC 20224. Comments on the collection of information should be received

by July 15, 2002. Comments are specifically requested concerning:

Whether the collections of information are necessary for the proper performance

of the functions of the Internal Revenue Service, including whether the information will

have practical utility;

The accuracy of the estimated burden associated with the collections of

information;

How the quality, utility, and clarity of the information to be collected may be

enhanced;

How the burden of complying with the collections of information may be

minimized, including through the application of automated collection techniques or

other forms of information technology; and

Estimates of capital or start-up costs of operation, maintenance, and purchase of

service to provide information.

The burden contained in §1.444-4 is reflected in the burden of Form 8716.

Estimated total annual reporting burden: 7,500 hours.

Estimated annual burden per respondent: 1 hour.

Estimated number of respondents: 7,500.

Estimated annual frequency of responses: On occasion.
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An agency may not conduct or sponsor, and a person is not required to respond

to, a collection of information unless it displays a valid control number assigned by the

Office of Management and Budget.

Books or records relating to a collection of information must be retained as long

as their contents may become material in the administration of any internal revenue

law. Generally, tax returns and tax return information are confidential, as required by

26 U.S.C. 6103.

Background

On December 29, 2000, proposed regulations (REG-251701-96) were published

in the Federal Register (65 FR 82963) containing proposed amendments to the

Income Tax Regulations (26 CFR Part 1) relating to S corporations and electing small

business trusts (ESBTs). Section 1302 of the Small Business Job Protection Act of

1996, Public Law 104-188 (110 Stat. 1755) (August 20, 1996) (the 1996 Act), amended

sections 641 and 1361 of the Code to permit an ESBT to be an S corporation

shareholder. Further amendments were made to section 1361(e) by the Taxpayer

Relief Act of 1997, Public Law 105-34 (111 Stat. 1601 (c)(1)) (August 5, 1997), and the

Community Renewal Tax Relief Act of 2000, Public Law 106-554 (114 Stat. 2763)

(December 21, 2000). Prior section 641(d) was redesignated as section 641(c) by the

Internal Revenue Service Restructuring and Reform Act of 1998, Public Law 105-206

(112 Stat. 6007(f)(2)) (July 22, 1998).

On December 29, 2000, proposed and temporary regulations were also

published in the Federal Register (65 FR 82963) and (65 FR 82926) containing
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amendments to the Income Tax Regulations (26 CFR Part 1) relating to the election of

a taxable year other than the required taxable year.

A public hearing was held on the proposed and temporary regulations on April

25, 2001. Written comments were received on the proposed and temporary

regulations. The proposed regulations, with certain changes in response to the

comments, are adopted as final regulations, and the temporary regulations are

removed.

Summary of Comments and Explanation of Revisions

Beneficiaries and Potential Current Beneficiaries

For a trust to qualify as an electing small business trust (ESBT) and as a

shareholder in a subchapter S corporation, only certain types of persons are permitted

to be beneficiaries of the trust. Once a trust makes the ESBT election, each potential

current beneficiary (PCB) of the trust is treated as a shareholder of the S corporation.

Thus, the identity of the beneficiaries affects whether a trust can be an ESBT, while the

identity and number of PCBs affect whether the corporation can be a S corporation. It

is possible under certain circumstances for a person to be a PCB, as that term is

defined in section 1361(e)(2) and the proposed regulations, without being a

beneficiary, as that term is defined in the proposed regulations. For example, a person

who may receive a distribution from an ESBT under a currently exercisable power of

appointment is a PCB but is not treated as a beneficiary until the power is actually

exercised.
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Some commentators expressed concerns about the possible adverse effects of

the definition of PCBs, especially in situations involving potential recipients of a

currently exercisable power of appointment. Some commentators suggested that a

person should have to meet the definition of a beneficiary before the person could be

considered a PCB. Commentators also suggested that a person who may receive a

distribution under a currently exercisable power of appointment should not be treated

as a PCB until exercise of the power. Several commentators suggested that a

temporary waiver or release of a broad power of appointment should be sufficient to

limit the number of PCBs during a period of time.

The final regulations do not change the basic definition of PCBs. While there is

no statutory definition of beneficiary in section 1361(e), there is a statutory definition of

PCB. Under section 1361 (e)(2), a PCB is, "with respect to any period, any person who

at any time during such period is entitled to, or, at the discretion of any person, may

receive, a distribution from the principal or income of the trust." The IRS and the

Treasury Department believe that it would be inconsistent with this statutory definition

not to treat a person as a PCB until an actual distribution is made to that person

pursuant to the exercise of a power of appointment. The final regulations provide that

an attempt to temporarily waive, release, or limit a power of appointment would not be

effective to limit the PCBs because of uncertainty as to the effectiveness of a temporary

waiver, release, or limitation on the power of appointment under state law and the

potential to manipulate a temporary waiver, release, or limitation on a power of

appointment to avoid the S corporation shareholder limitation rules. However, a
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permanent release of a power of appointment that is effective under local law may

reduce the number of PCBs of an ESBT.

Another commentator suggested that the separate share provisions of section

663(c) should apply so that beneficiaries or PCBs of the share holding the assets other

than the S corporation stock would not be counted as beneficiaries or PCBs of the S

portion. There is no authority to ignore beneficiaries and PCBs of a portion of a trust

holding assets other than S corporation stock. The statutory definitions of an ESBT

and of a PCB look to all the persons who are beneficiaries or PCBs of the trust, not just

the S portion. In addition, the separate share provisions of section 663(c) are not

applicable because they generally apply only for purposes of allocating distributable

net income under sections 661 and 662.

Two commentators requested guidance on what period of time is considered in

determining who are PCBs in light of the statutory definition. They suggested that

ep riod means any moment in time. Thus, if an event occurs during a taxable year that

changes who the PCBs are, the PCBs before and after the event would not be counted

cumulatively for purposes of the 75-shareholder limit. The shareholder limitation in

section 1361 (b)(1)(A) means that an S corporation may not have more than 75

shareholders at any particular time during the taxable year. See Rev. Rul. 78-390

(1978-2 C.B. 220). The final regulations clarify that a person is treated as a

shareholder of the S corporation at any moment in time when that person is entitled to,

or in the discretion of any person may, receive a distribution of principal or income of
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the trust. The final regulations also provide that a person who, after the exercise of a

power of appointment, receives only a future interest in the trust is not a PCB.

One commentator was concerned about the statement in the proposed

regulations that if a person holds a general lifetime power of appointment, the

corporation will exceed the 75-shareholder limit and thus the corporation's S election

will terminate. The commentator pointed out that a beneficiary's power to withdraw

assets from a trust is considered a general power of appointment but the beneficiary is

the only one who can receive those assets. The final regulations clarify that the

potential recipients of current distributions pursuant to an exercise of the power are

considered, not whether the power is a general or special power of appointment.

The proposed regulations provide that a person with a future beneficial interest

is not a beneficiary of an ESBT if that interest is so remote as to be negligible. This

provision permitted trusts to qualify as ESBTs even though there was a remote

possibility that all the named beneficiaries would die and the trust assets would escheat

to the state, an impermissible beneficiary of an ESBT. The Community Renewal Tax

Relief Act of 2000 eliminated this potential problem by changing the statutory definition

of permissible beneficiaries to include an organization described in section 170(c)(1)

that holds a contingent interest in the trust and is not a PCB. The final regulations,

therefore, remove the provision regarding remote beneficiaries and the accompanying

example.

Interests in Trust Acquired by Purchase
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Two commentators requested clarification on whether a trust is eligible to be an

ESBT if it acquires property in a part-gift, part-sale transaction, such as a gift of

encumbered property or a net gift, in which the donor transfers property to a trust

provided the trust pays the resulting gift tax. Section 1361 (e)(1)(A)(ii) provides that a

trust is eligible to be an ESBT only if "no interest in the trust was acquired by

purchase." Section 1361 (e)(1)(C) defines purchase as "any acquisition if the basis of

the property acquired is determined under section 1012." The proposed regulations

provide that if any portion of a beneficiary's basis in the beneficiary's interest is

determined under section 1012, the beneficiary's interest was acquired by purchase.

The final regulations clarify that the prohibition on purchases applies to purchases of a

beneficiary's interest in the trust, not to purchases of property by the trust. A net gift of

a beneficial interest in a trust, where the donee pays the gift tax, would be treated as a

purchase of a beneficial interest under these rules, while a net gift to the trust itself,

where the trustee of the trust pays the gift tax, would not.

Grantor Trusts

Most commentators praised the position in the proposed regulations that a trust,

all or a portion of which is treated as owned by an individual (deemed owner) under

subpart E, part I, subchapter J, chapter 1 of the Code (grantor trust), may elect to be an

ESBT. One commentator, however, suggested that grantor trusts should not be

permitted to make ESBT elections. The final regulations continue to provide that a

grantor trust may elect to be an ESBT.
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The proposed regulations provide that if a grantor trust makes an ESBT election,

the trust consists of a grantor portion, an S portion, and a non-S portion. The items of

income, deduction, and credit attributable to the grantor portion are taxed to the

deemed owner of that portion. The S portion is taxed under the special rules of section

641(c), while the non-S portion is subject to the normal trust taxation rules of subparts

A through D of subchapter J.

Commentators made several suggestions regarding the taxation of a grantor

trust that elects to be an ESBT. Some suggested that the taxation rules of section

641(c) should override the grantor trust rules of section 671, and thus all tax items

attributable to the trust's shares in the S corporation should be taxed to the trust, not

the deemed owner. Some suggested the grantor trust rules should not apply to any tax

items of a trust that makes an ESBT election. According to these commentators, this

approach would eliminate administrative complexity in determining what portion of the

trust is treated as owned by the deemed owner. Others suggested that the trustee

should be permitted to elect to have all items attributable to the S corporation taxed to

the trust, not to the deemed owner. Others suggested that none of the S items should

be taxed to the deemed owner but that ESBTs should be subject to additional reporting

requirements to ensure the collection of the proper tax. Another suggested that the

deemed owner should be taxed on the items from an ESBT only if the deemed owner is

treated as owning the entire trust, not just a portion of the trust. Other commentators

agreed with the taxation regime set forth in the proposed regulations.
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The IRS and the Treasury Department believe that the qualification and taxation

of ESBTs are two separate issues and that the proposed regulations take the correct

position regarding the taxation of grantor trusts that make ESBT elections. Section

1361(e)(1) expands the permissible shareholders of an S corporation to include trusts

that meet the definition of an ESBT. Grantor trusts are not excluded from the definition

of an ESBT and, therefore, are permitted to make ESBT elections. Making an ESBT

election, however, does not alter the long established treatment of tax items attributable

to the portion of a trust treated as owned by the grantor or another. Section 671

requires that items of income, deduction, and credit attributable to the portion of the

trust treated as owned by a grantor or another must be taken into account by that

deemed owner. Only remaining items of the trust are subject to the provisions of

subparts A through D of subchapter J. The special taxation rules for ESBTs are

contained in subpart A and, therefore, only apply to any portion of the trust that is not

treated as owned by the grantor or another under subpart E.

As pointed out by one of the commentators, the issue of determining what

portion, if any, of a trust is treated as owned by the grantor or another has existed for

years in a much broader context than in the application of the ESBT rules. The special

taxation rules of section 641(c) would apply only to S items, while normal trust taxation

rules clearly apply to non-S items. As a result, taxing all the S items to the trust would

not eliminate the need to determine what portion of the trust is a grantor trust and the

resulting administrative difficulties with respect to the non-S tax items of the trust.
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Some commentators requested clarification of the effect of an ESBT election by

a grantor trust. One commentator suggested that if a wholly-owned grantor trust

makes an ESBT election, only the deemed owner should be treated as the shareholder

of the S corporation. Another commentator made a similar suggestion where the

grantor has retained the power to amend or revoke the trust or to make gifts from the

trust. The IRS and the Treasury Department believe that the definitional and

qualification requirements of section 1361(e) apply to any trust that makes an ESBT

election irrespective of whether it is a grantor trust. Therefore, the final regulations

continue to provide that the deemed owner is treated as a PCB along with others who

meet the definition of a PCB.

Charitable Contributions

The proposed regulations provide that if an otherwise allowable deduction of the

S portion is attributable to a charitable contribution paid by the S corporation, the

contribution will be deemed to be paid by the S portion pursuant to the terms of the

trust's governing instrument and will be deductible if the other requirements of section

642(c)(1) are met. Several commentators requested clarification concerning the other

requirements of section 642(c)(1), the application of the limitations under section 681,

and the election to treat charitable payments made after the close of a taxable year as

made during the taxable year. One commentator suggested that the S portion should

be entitled to a deduction for its share of any charitable contribution made by the S

corporation because it is a separately stated item under section 1366 that the S portion

takes into account under section 641 (c)(2)(C)(i).
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Section 641(c)(2)(C) specifies the items of income, loss, deduction, or credit that

the S portion is required to take into account in determining its tax. These items

include items required to be taken into account under section 1366, that is, the trust's

pro rata share of the S corporation's items passed through to it as a shareholder. Both

section 641 (c)(2)(C) and section 1366(a) reference items that must be taken into

account but do not themselves provide the authority to include in income, deduct from

income, or claim a credit with respect to those items. That authority comes from other

Code sections. A charitable contribution made by an S corporation is required to be a

separately stated item under section 1366 because whether the item is deductible

depends on the identity of the shareholder and the provisions of the Code applicable to

charitable contributions made by that type of shareholder. Thus, for an individual

shareholder, the contribution is deductible only in accordance with the provisions of

section 170, while for a trust or estate, the contribution is deductible only in accordance

with the provisions of section 642(c).

The final regulations continue to provide that the S portion's share of a

charitable contribution made by the S corporation is deductible only if it meets the

requirements of section 642(c)(1). The final regulations clarify how those requirements

apply to such a contribution. If a contribution is paid from the S corporation's gross

income, the contribution will be deemed to be paid by the S portion pursuant to the

terms of the trust's governing instrument. The limitations of section 681, regarding

unrelated business income, apply to determine whether the contribution is deductible

by the S portion. The final regulations also clarify that the charitable contribution is
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deductible by the S portion, if at all, only in the year that it is an item required to be

taken into account by the trust under section 1366. The trustee may not make the

election to treat a contribution made by the S corporation after the close of the taxable

year as made during the taxable year. This election is available only for charitable

payments actually made by the trust, not for the trust's share of contributions made by

another entity.

One commentator suggested that if the trust contributes S corporation stock to a

charitable organization, the S portion should be entitled to a charitable deduction with

respect to the contribution. Deductions available to the S portion are limited by section

641 (c)(2)(C) to S corporation items required to be taken into account under section

1366 and the S portion's share of state and local income taxes and administrative

expenses. Charitable contributions by the trust are not items included in the list of

items that may be taken into account by the S portion under section 641 (c)(2)(C).

Therefore, the final regulations do not change the rule that no deduction is available to

either the S portion or the non-S portion with respect to a contribution of S corporation

stock to charity.

Interest Paid on Loans to Acquire S Corporation Stock

The proposed regulations provide that interest expense incurred by the trust to

purchase S corporation stock is allocated to the S portion but is not an administrative

expense. Therefore, the interest is not an allowable deduction of the S portion under

section 641(c)(2)(C)(iii). Several commentators suggested that the interest should be

deductible. Some thought the interest should be allocated to the non-S portion and

Appendix Page No. 135



-15-

deducted under the investment interest limitations of section 163(d). Others thought

the interest should be allocated to the S portion but should be considered a deductible

administrative expense. One commentator suggested that if the shareholders are

required to buy the stock of a departing shareholder pursuant to the terms of a stock

purchase agreement, any interest expense incurred as a result of financing the stock

purchase with a loan should be deductible when paid by an ESBT. Another

commentator suggested that if interest paid on a loan to acquire S corporation stock is

not deductible, it should be added to the basis of the acquired stock.

Because the purchase of S corporation stock increases the S portion, rather

than the non-S portion, of the trust, interest expenses incurred in the purchase should

be allocated to the S portion. These interest expenses would be deductible by the S

portion only if they are "administrative expenses" under section 641 (c)(2)(C)(iii). The

IRS and the Treasury Department believe that, for purposes of section 641(c)(2)(C)(iii),

"administrative expenses" include the traditional expenses necessary for the

management and preservation of trust assets, but do not include expenses incurred to

acquire additional assets. The final regulations, therefore, continue to provide that, in

all cases, interest incurred to purchase S corporation stock is a nondeductible expense

allocable to the S portion. Because there is no authority to permit nondeductible

interest expenses to increase the basis of assets, the final regulations do not adopt this

suggestion.

Tax Credit Carryovers
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Section 641 (c)(4) and the proposed regulations provide that if a trust is no

longer an ESBT, any loss carryover or excess deductions of the S portion that are

referred to in section 642(h) are taken into account by the entire trust or by the

beneficiaries if the entire trust terminates. One commentator suggested that any tax

credit carryovers of the S portion should receive similar treatment. Section 641 (c)(4)

permits the entire trust to take into account only those items specified in section 642(h),

which does not include tax credit carryovers. The S portion's tax credit carryovers and

any other items not listed in section 642(h) are forfeited once the trust is no longer an

ESBT, just as they are upon the termination of a trust or estate. The final regulations,

therefore, do not adopt the commentator's suggestion.

Distributions From the ESBT

One commentator suggested that the tax treatment of distributions to

beneficiaries in the proposed regulations is inconsistent with section 641 (c)(1)(A),

which provides that the portion of an ESBT consisting of the S corporation stock is

treated as a separate trust. The proposed regulations provide that distributions to

beneficiaries from the S portion or the non-S portion, including distributions of the S

corporation stock, are, to the extent of the distributable net income of the non-S portion,

deductible under section 651 or 661 in determining the taxable income of the non-S

portion, and are includible in the gross income of the beneficiaries under section 652 or

662. The commentator recommended that, because the S portion and the non-S

portion are treated as separate trusts, the source of the distribution should determine

its tax treatment.
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The final regulations do not adopt the commentator's suggestion because

section 641 (c)(3) provides that section 641(c) does not affect the taxation of any

distribution from the trust except for the exclusion of the S portion items from the

distributable net income of the entire trust. Thus, the rules otherwise applicable to trust

distributions apply to ESBTs.

ESBT Election

The proposed regulations provide that the ESBT election is filed with the service

center where the trust files its income tax returns. The election to be a qualified

subchapter S trust (QSST) is filed with the service center where the S corporation files

its income tax returns. The preamble to the proposed regulations requested comments

on whether the rules for filing the QSST election should be changed so the election is

filed with the service center where the trust files its returns. One commentator

suggested there should be consistent filing locations for QSST elections, ESBT

elections, and conversions from QSST to ESBT or ESBT to QSST. The commentator,

therefore, suggested that all these documents be filed with the service center(s) where

the trust and the S corporation file their returns.

The final regulations provide that the ESBT election and the election to convert

from an ESBT to a QSST or from a QSST to an ESBT are all filed with the service

center where the S corporation files its income tax returns. Thus, the rule in the final

regulations will establish a consistent filing location for QSST and ESBT elections and

conversions.
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One commentator suggested that grantor trusts should be permitted to make

protective ESBT elections in light of the uncertain status of some trusts that may be

grantor trusts under section 674. The IRS and the Treasury Department continue to

believe that a conditional ESBT election that only becomes effective in the event the

trust is not a wholly-owned grantor trust should not be available. A conditional ESBT

election should not be allowed because the ESBT election must have a fixed effective

date. If, in the absence of a conditional ESBT election, the trust is an ineligible

shareholder, relief under section 1362(f) may be available for an S corporation. In

addition, a trust that qualifies as an ESBT may make an ESBT election notwithstanding

that the trust is a wholly-owned grantor trust.

Expedited Section 1362(f) Relief

In several contexts, commentators requested some form of expedited relief if an

S corporation's election is inadvertently ineffective or is inadvertently terminated. In all

these situations, the S corporation may seek relief under section 1362(f). The facts

and circumstances of a particular situation are considered in determining whether relief

is available, and the procedures for obtaining this relief are well established.

Effect under Section 1377 of Change in Status of a Trust

A commentator suggested that a trust's conversion to an ESBT should result in a

complete termination of the trust's interest in the S corporation for purposes of section

1377(a)(2) because the incidence of taxation with respect to S corporation items will

change as a result of the ESBT election. The proposed regulations provide that the

election would result in a termination only if, prior to the election, the trust was

Appendix Page No. 139



-24-

Section 641(c)(2)(C)(iii) provides that the S portion may take into account its allocable

share of state and local income taxes and administrative expenses, but only to the

extent provided in the regulations. The commentator noted that before final regulations

are issued there is no authority for an ESBT to deduct any of these items. Therefore,

the commentator requested that trusts be allowed to rely on the regulatory provisions

regarding these items for taxable years beginning after December 31, 1996. The

effective date provisions have been modified based on this suggestion.

Additional Provisions

The final regulations clarify that the basis of S corporation stock in the S portion

must be adjusted in accordance with section 1367 and the regulations thereunder. If

the ESBT owns stock in more than one S corporation, the adjustments to the basis in

the S corporation stock of each S corporation must be determined separately.

Effect on other documents

The following documents are superseded for taxable years of ESBTs beginning

on and after May 14, 2002.

Notice 97-12 (1997-1 C.B. 385).

Notice 97-49 (1997-2 C.B. 304).

Rev. Proc. 98-23 (1998-1 C.B. 662).

Special Analysis

It has been determined that this Treasury decision is not a significant regulatory

action as defined in Executive Order 12866. Therefore, a regulatory assessment is not

required. It has also been determined that section 553(b) of the Administrative
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Procedure Act (5 U.S.C. chapter 5) does not apply to these regulations. It is hereby

certified that the collections of information in the regulations will not have a significant

economic impact on a substantial number of small entities. This certification is based

upon the fact that (1) the estimated average burden per trust in complying with the

collections of information in §1.1361-1(m) is 1 hour, and (2) the requirement for S

corporations to comply with § 1.444-4(c) will affect very few taxpayers and the

associated burden is minimal. Therefore, a Regulatory Flexibility Analysis under the

Regulatory Flexibility Act (5 U.S.C. chapter 6) is not required. Pursuant to section

7805(f) of the Code, the notice of proposed rulemaking preceding these regulations

was submitted to the Chief Counsel for Advocacy of the Small Business Administration

for comment on the regulations' impact on small business.

Drafting Information

The principal authors of these regulations are Bradford Poston and James A.

Quinn of the Office of Associate Chief Counsel (Passthroughs and Special Industries),

IRS. However, other personnel from the IRS and the Treasury Department participated

in their development.

List of Subjects

26 CFR Part 1

Income taxes, Reporting and recordkeeping requirements.

26 CFR Part 602

Reporting and recordkeeping requirements.

Adoption of Amendments to the Regulations
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Accordingly, 26 CFR parts 1 and 602 are amended as follows:

PART I--INCOME TAXES

Paragraph 1. The authority citation for part 1 is amended by adding an entry in

numerical order to read in part as follows:

Authority: 26 U.S.C. 7805. * *

Section 1.444-4 is also issued under 26 U.S.C. 444(g).

Par. 2. Section 1.444-4 is added to read as follows:

61.444-4 Tiered structure.

(a) Electing small business trusts. For purposes of §1.444-2T, solely with

respect to an S corporation shareholder, the term deferral entitv does not include a

trust that is treated as an electing small business trust under section 1361(e). An S

corporation with an electing small business trust as a shareholder may make an

election under section 444. This paragraph is applicable to taxable years beginning on

and after December 29, 2000; however, taxpayers may voluntarily apply it to taxable

years of S corporations beginning after December 31, 1996.

(b) Certain tax-exempt trusts. For purposes of §1.444-2T, solely with respect to

an S corporation shareholder, the term deferral entitv does not include a trust that is

described in section 401(a) or 501 (c)(3), and is exempt from taxation under section

501(a). An S corporation with a trust as a shareholder that is described in section

401(a) or section 501 (c)(3), and is exempt from taxation under section 501(a) may

make an election under section 444. This paragraph is applicable to taxable years
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beginning on and after December 29, 2000; however taxpayers may voluntarily apply it

to taxable years of S corporations beginning after December 31, 1997.

(c) Certain terminations disregarded--(1) In general. An S corporation that is

described in this paragraph (c)(1) may request that a termination of its election under

section 444 be disregarded, and that the S corporation be permitted to resume use of

the year it previously elected under section 444, by following the procedures of

paragraph (c)(2) of this section. An S corporation is described in this paragraph if the

S corporation is otherwise qualified to make a section 444 election, and its previous

election was terminated under §1.444-2T(a) solely because --

(i) In the case of a taxable year beginning after December 31, 1996, a trust that

is treated as an electing small business trust became a shareholder of such S

corporation; or

(ii) In the case of a taxable year beginning after December 31, 1997, a trust that

is described in section 401(a) or 501 (c)(3), and is exempt from taxation under section

501(a) became a shareholder of such S corporation.

(2) Procedure--(i) In general. An S corporation described in paragraph (c)(1) of

this section that wishes to make the request described in paragraph (c)(1) of this

section must do so by filing Form 8716, "Election To Have a Tax Year Other Than a

Required Tax Year," and typing or printing legibly at the top of such form --

"CONTINUATION OF SECTION 444 ELECTION UNDER §1.444-4." In order to assist

the Internal Revenue Service in updating the S corporation's account, on Line 5 the

Box "Changing to" should be checked. Additionally, the election month indicated must
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be the last month of the S corporation's previously elected section 444 election year,

and the effective year indicated must end in 2002.

(ii) Time and place for filing Form 8716. Such form must be filed on or before

October 15, 2002, with the service center where the S corporation's returns of tax

(Forms 1120S) are filed. In addition, a copy of the Form 8716 should be attached to

the S corporation's short period Federal income tax return for the first election year

beginning on or after January 1, 2002.

(3) Effect of reauest--(i) Taxable years beginning on or after January 1. 2002.

An S corporation described in paragraph (c)(1) of this section that requests, in

accordance with this paragraph, that a termination of its election under section 444 be

disregarded will be permitted to resume use of the year it previously elected under

section 444, commencing with its first taxable year beginning on or after January 1,

2002. Such S corporation will be required to file a return under §1.7519-2T for each

taxable year beginning on or after January 1, 2002. No payment under section 7519

will be due with respect to the first taxable year beginning on or after January 1, 2002.

However, a required payment will be due on or before May 15, 2003, with respect to

such S corporation's second continued section 444 election year that begins in

calendar year 2002.

(ii) Taxable years beginning prior to January 1. 2002. An S corporation

described in paragraph (c)(1) of this section that requests, in accordance with this

paragraph, that a termination of its election under section 444 be disregarded will not

be required to amend any prior Federal income tax returns, make any required
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payments under section 7519, or file any returns under §1.7519-2T, with respect to

taxable years beginning on or after the date the termination of its section 444 election

was effective and prior to January 1, 2002.

(iii) Section 7519: required payments and returns. The Internal Revenue Service

waives any requirement for an S corporation described in paragraph (c)(1) of this

section to file the federal tax returns and make any required payments under section

7519 for years prior to the taxable year of continuation as described in paragraph

(c)(3)(i) of this section, if for such years the S corporation filed its federal income tax

returns on the basis of its required taxable year.

§1.444-4T [Removed]

Par. 3. Section 1.444-4T is removed.

Par. 4. Sections 1.641(c)-0 and 1.641(c)-1 are added to read as follows:

§1.641(c)-0 Table of contents.

This section lists the major captions contained in §1.641(c)-1.

§1.641(c)-1 Electing small business trust.

(a) In general.
(b) Definitions.
(1) Grantor portion.
(2) S portion.
(3) Non-S portion.
(c) Taxation of grantor portion.
(d) Taxation of S portion.
(1) In general.
(2) Section 1366 amounts.
(3) Gains and losses on disposition of S stock.
(4) State and local income taxes and administrative expenses.
(e) Tax rates and exemption of S portion.
(1) Income tax rate.
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(2) Alternative minimum tax exemption.
(f) Adjustments to basis of stock in the S portion under section 1367.
(g) Taxation of non-S portion.
(1) In general.
(2) Dividend income under section 1368(c)(2).
(3) Interest on installment obligations.
(4) Charitable deduction.
(h) Allocation of state and local income taxes and administration expenses.
(i) Treatment of distributions from the trust.
Q) Termination or revocation of ESBT election.
(k) Effective date.
(I) Examples.

61.641(c)-1 Electing small business trust.

(a) In general. An electing small business trust (ESBT) within the meaning of

section 1361(e) is treated as two separate trusts for purposes of chapter 1 of the

Internal Revenue Code. The portion of an ESBT that consists of stock in one or more

S corporations is treated as one trust. The portion of an ESBT that consists of all the

other assets in the trust is treated as a separate trust. The grantor or another person

may be treated as the owner of all or a portion of either or both such trusts under

subpart E, part I, subchapter J, chapter 1 of the Internal Revenue Code. The ESBT is

treated as a single trust for administrative purposes, such as having one taxpayer

identification number and filing one tax return. See §1.1361-1(m).

(b) Definitions--(1) Grantor portion. The grantor portion of an ESBT is the

portion of the trust that is treated as owned by the grantor or another person under

subpart E.
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(2) S portion. The S portion of an ESBT is the portion of the trust that consists of

S corporation stock and that is not treated as owned by the grantor or another person

under subpart E.

(3) Non-S portion. The non-S portion of an ESBT is the portion of the trust that

consists of all assets other than S corporation stock and that is not treated as owned by

the grantor or another person under subpart E.

(c) Taxation of grantor portion. The grantor or another person who is treated as

the owner of a portion of the ESBT includes in computing taxable income items of

income, deductions, and credits against tax attributable to that portion of the ESBT

under section 671.

(d) Taxation of S portion--(1) In general. The taxable income of the S portion is

determined by taking into account only the items of income, loss, deduction, or credit

specified in paragraphs (d)(2), (3), and (4) of this section, to the extent not attributable

to the grantor portion.

(2) Section 1366 amounts--(i) In general. The S portion takes into account the

items of income, loss, deduction, or credit that are taken into account by an S

corporation shareholder pursuant to section 1366 and the regulations thereunder.

Rules otherwise applicable to trusts apply in determining the extent to which any loss,

deduction, or credit may be taken into account in determining the taxable income of the

S portion. See §1.1361-1(m)(3)(iv) for allocation of those items in the taxable year of

the S corporation in which the trust is an ESBT for part of the year and an eligible

shareholder under section 1361 (a)(2)(A)(i) through (iv) for the rest of the year.
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(ii) Special rule for charitable contributions. If a deduction described in

paragraph (d)(2)(i) of this section is attributable to an amount of the S corporation's

gross income that is paid by the S corporation for a charitable purpose specified in

section 170(c) (without regard to section 170(c)(2)(A)), the contribution will be deemed

to be paid by the S portion pursuant to the terms of the trust's governing instrument

within the meaning of section 642(c)(1) . The limitations of section 681, regarding

unrelated business income, apply in determining whether the contribution is deductible

in computing the taxable income of the S portion.

(iii) Multiple S corporations. If an ESBT owns stock in more than one S

corporation, items of income, loss, deduction, or credit from all the S corporations are

aggregated for purposes of determining the S portion's taxable income.

(3) Gains and losses on disposition of S stock--(i) In general. The S portion

takes into account any gain or loss from the disposition of S corporation stock. No

deduction is allowed under section 1211 (b)(1) and (2) for capital losses that exceed

capital gains.

(ii) Installment method. If income from the sale or disposition of stock in an S

corporation is reported by the trust on the installment method, the income recognized

under this method is taken into account by the S portion. See paragraph (g)(3) of this

section for the treatment of interest on the installment obligation. See §1.1361-

1(m)(5)(ii) regarding treatment of a trust as an ESBT upon the sale of all S corporation

stock using the installment method.
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(iii) Distributions in excess of basis. Gain recognized under section 1368(b)(2)

from distributions in excess of the ESBT's basis in its S corporation stock is taken into

account by the S portion.

(4) State and local income taxes and administrative expenses--(i) In general.

State and local income taxes and administrative expenses directly related to the S

portion and those allocated to that portion in accordance with paragraph (h) are taken

into account by the S portion.

(ii) Special rule for certain interest. Interest paid by the trust on money borrowed

by the trust to purchase stock in an S corporation is allocated to the S portion but is not

a deductible administrative expense for purposes of determining the taxable income of

the S portion.

(e) Tax rates and exemption of S portion--(1) Income tax rate. Except for capital

gains, the highest marginal trust rate provided in section 1(e) is applied to the taxable

income of the S portion. See section 1(h) for the rates that apply to the S portion's net

capital gain.

(2) Alternative minimum tax exemption. The exemption amount of the S portion

under section 55(d) is zero.

(f) Adjustments to basis of stock in the S portion under section 1367. The basis

of S corporation stock in the S portion must be adjusted in accordance with section

1367 and the regulations thereunder. If the ESBT owns stock in more than one S

corporation, the adjustments to the basis in the S corporation stock of each S

corporation must be determined separately with respect to each S corporation.
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Accordingly, items of income, loss, deduction, or credit of an S corporation that are

taken into account by the ESBT under section 1366 can only result in an adjustment to

the basis of the stock of that S corporation and cannot affect the basis in the stock of

the other S corporations held by the ESBT.

(g) Taxation of non-S portion--(1) In general. The taxable income of the non-S

portion is determined by taking into account all items of income, deduction, and credit

to the extent not taken into account by either the grantor portion or the S portion. The

items attributable to the non-S portion are taxed under subparts A through D of part I,

subchapter J, chapter 1 of the Internal Revenue Code. The non-S portion may consist

of more than one share pursuant to section 663(c).

(2) Dividend income under section 1368(c)(2). Any dividend income within the

meaning of section 1368(c)(2) is includible in the gross income of the non-S portion.

(3) Interest on installment obligations. If income from the sale or disposition of

stock in an S corporation is reported by the trust on the installment method, the interest

on the installment obligation is includible in the gross income of the non-S portion. See

paragraph (d)(3)(ii) of this section for the treatment of income from such a sale or

disposition.

(4) Charitable deduction. For purposes of applying section 642(c)(1) to

payments made by the trust for a charitable purpose, the amount of gross income of the

trust is limited to the gross income of the non-S portion. See paragraph (d)(2)(ii) of this

section for special rules concerning charitable contributions paid by the S corporation

that are deemed to be paid by the S portion.
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(h) Allocation of state and local income taxes and administration expenses.

Whenever state and local income taxes or administration expenses relate to more than

one portion of an ESBT, they must be allocated between or among the portions to

which they relate. These items may be allocated in any manner that is reasonable in

light of all the circumstances, including the terms of the governing instrument,

applicable local law, and the practice of the trustee with respect to the trust if it is

reasonable and consistent. The taxes and expenses apportioned to each portion of the

ESBT are taken into account by that portion.

(i) Treatment of distributions from the trust. Distributions to beneficiaries from

the S portion or the non-S portion, including distributions of the S corporation stock, are

deductible under section 651 or 661 in determining the taxable income of the non-S

portion, and are includible in the gross income of the beneficiaries under section 652 or

662. However, the amount of the deduction or inclusion cannot exceed the amount of

the distributable net income of the non-S portion. Items of income, loss, deduction, or

credit taken into account by the grantor portion or the S portion are excluded for

purposes of determining the distributable net income of the non-S portion of the trust.

(j) Termination or revocation of ESBT election. If the ESBT election of the trust

terminates pursuant to §1.1361-1(m)(5) or the ESBT election is revoked pursuant to

§1.1361-1(m)(6), the rules contained in this section are thereafter not applicable to the

trust. If, upon termination or revocation, the S portion has a net operating loss under

section 172; a capital loss carryover under section 1212; or deductions in excess of

gross income; then any such loss, carryover, or excess deductions shall be allowed as

Appendix Page No. 156



-36-

a deduction, in accordance with the regulations under section 642(h), to the trust, or to

the beneficiaries succeeding to the property of the trust if the entire trust terminates.

(k) Effective date. This section generally is applicable for taxable years of

ESBTs beginning on and after May 14, 2002. However, paragraphs (a), (b), (c), and (I)

Example 1 of this section are applicable for taxable years of ESBTs that end on and

after December 29, 2000. ESBTs may apply paragraphs (d)(4) and (h) of this section

for taxable years of ESBTs beginning after December 31, 1996.

(I) Examples. The following examples illustrate the rules of this section:

Example 1. Comprehensive example. ( i) Trust has a valid ESBT election in
effect. Under section 678, B is treated as the owner of a portion of Trust consisting of a
10% undivided fractional interest in Trust. No other person is treated as the owner of
any other portion of Trust under subpart E. Trust owns stock in X, an S corporation,
and in Y, a C corporation. During 2000, Trust receives a distribution from X of $5,100,
of which $5,000 is applied against Trust's adjusted basis in the X stock in accordance
with section 1368(c)(1) and $100 is a dividend under section 1368(c)(2). Trust makes
no distributions to its beneficiaries during the year.

(ii) For 2000, Trust has the following items of income and deduction:
Ordinary income attributable to X under section 1366 ..................................$5,000
Dividend income from Y ..................................................................................$900
Dividend from X representing C corporation earnings and
p rof i ts ....... ...... ...... $100

Total trust income ..............................................................................$6,000

Charitable contributions attributable to X under section1366 ............................$300
Trustee fees ....................................................................................................$200
State and local income taxes ..........................................................................$100

(iii) Trust's items of income and deduction are divided into a grantor portion,
an S portion, and a non-S portion for purposes of determining the taxation of those
items. Income is allocated to each portion as follows:

B must take into account the items of income attributable to the grantor portion,
that is, 10% of each item, as follows:
Ordinary income from X ..................................................................................$500
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Dividend income from Y ....................................................................................$90
Dividend income from X ....................................................................................$10
Total grantor portion income .............................................................................$600

The total income of the S portion is $4,500, determined as follows:
Ordinary income from X ...............................................................................$5,000
Less: Grantor portion ........................................................................................($500)
Total S portion income ..................................................................................$4,500

The total income of the non-S portion is $900 determined as follows:
Dividend income from Y(less grantor por[ion) ................................................$810
Dividend income from X (less grantor

portion) ...................................................$90
Total non-S portion income ...........................................................................................$900

(iv) The administrative expenses and the state and local income taxes relate to
all three portions and under state law would be allocated ratably to the $6,000 of trust
income. Thus, these items would be allocated 10% (600/6000) to the grantor portion,
75% (4500/6000) to the S portion and 15% (900/6000) to the non-S portion.

(v) B must take into account the following deductions attributable to the grantor
portion of the trust:

Charitable contributions from X .........................................................................$30
Trustee fees ......................................................................................................$20
State and local income taxes ............................................................................$10

(vi) The taxable income of the S portion is $4,005, determined as follows:
Ordinary income from X ...............................................................................$4,500
Less: Charitable contributions from X ( less grantor

po rtion) .......................... ($270)
75% of trustee fees ............................................................................($150)
75% of state and local income taxes ....................................................($75)

Taxable income of S portion ........................................................................$4,005

(vii) The taxable income of the non-S portion is $755, determined as follows:
Dividend income from Y ..................................................................................$810
Dividend income from X ....................................................................................$90

Total non-S portion income ..................................................................$900
Less: 15 % of trustee fees ..............................................................................($30)

15% state and local income taxes .........................................................($15)
Personal exemption .............................................................................($100)

Taxable income of non-S portion ....................................................................$755
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Ex m e 2. Sale of S stock. Trust has a valid ESBT election in effect and owns
stock in X, an S corporation. No person is treated as the owner of any portion of Trust
under subpart E. In 2003, Trust sells all of its stock in X to a person who is unrelated to
Trust and its beneficiaries and realizes a capital gain of $5,000. This gain is taken into
account by the S portion and is taxed using the appropriate capital gain rate found in
section 1(h).

Example 3. (i) Sale of S stock for an installment note. Assume the same facts as
in Example 2, except that Trust sells its stock in X for a $400,000 installment note
payable with stated interest over ten years. After the sale, Trust does not own any S
corporation stock.

(ii) Loss on installment sale. Assume Trust's basis in its X stock was $500,000.
Therefore, Trust sustains a capital loss of $100,000 on the sale. Upon the sale, the S
portion terminates and the excess loss, after being netted against the other items taken
into account by the S portion, is made available to the entire trust as provided in
section 641 (c)(4).

(iii) Gain on installment sale. Assume Trust's basis in its X stock was $300,000
and that the $100,000 gain will be recognized under the installment method of section
453. Interest income will be recognized annually as part of the installment payments.
The portion of the $100,000 gain recognized annually is taken into account by the S
portion. However, the annual interest income is includible in the gross income of the
non-S portion.

Example 4. Charitable lead annuity trust. Trust is a charitable lead annuity trust
which is not treated as owned by the grantor or another person under subpart E. Trust
acquires stock in X, an S corporation, and elects to be an ESBT. During the taxable
year, pursuant to its terms, Trust pays $10,000 to a charitable organization described in
section 170(c)(2). The non-S portion of Trust receives an income tax deduction for the
charitable contribution under section 642(c) only to the extent the amount is paid out of
the gross income of the non-S portion. To the extent the amount is paid from the S
portion by distributing S corporation stock, no charitable deduction is available to the S
portion.

Example 5. ESBT distributions. (i) As of January 1, 2002, Trust owns stock in X,
a C corporation. No portion of Trust is treated as owned by the grantor or another
person under subpart E. X elects to be an S corporation effective January 1, 2003, and
Trust elects to be an ESBT effective January 1, 2003. On February 1, 2003, X makes
an $8,000 distribution to Trust, of which $3,000 is treated as a dividend from
accumulated earnings and profits under section 1368(c)(2) and the remainder is
applied against Trust's basis in the X stock under section 1368(b). The trustee of Trust
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makes a distribution of $4,000 to Beneficiary during 2003. For 2003, Trust's share of
X's section 1366 items is $5,000 of ordinary income. For the year, Trust has no other
income and no expenses or state or local taxes.

(ii) For 2003, Trust has $5,000 of taxable income in the S portion. This income
is taxed to Trust at the maximum rate provided in section 1(e). Trust also has $3,000 of
distributable net income (DNI) in the non-S portion. The non-S portion of Trust
receives a distribution deduction under section 661 (a) of $3,000, which represents the
amount distributed to Beneficiary during the year ($4,000), not to exceed the amount of
DNI ($3,000). Beneficiary must include this amount in gross income under section
662(a). As a result, the non-S portion has no taxable income.

Par. 5. Section 1.1361-0 is amended by adding entries for §1.1361-1(j)(12) and

(m) to read as follows:

§1.1361-0 Table of contents.

61.1361-1 S corporation defined.

(i).* *
(12) Converting a QSST to an ESBT.

(m) Electing small business trust (ESBT).
(1) Definition.
(2) ESBT election.
(3) Effect of ESBT election.
(4) Potential current beneficiaries.
(5) ESBT terminations.
(6) Revocation of ESBT election.
(7) Converting an ESBT to a QSST.
(8) Examples.
(9) Effective date.
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Par. 6. Section 1.1361-1 is amended by:

1. Adding paragraphs (h)(1)(vi) and (h)(3)(i)(F).

2. Adding a sentence to the beginning of paragraph (h)(3)(ii) introductory text.

3. Adding paragraph (j)(12).

4. Adding a sentence to the end of paragraph (k)(2)(i).

5. Adding paragraph (m).

The additions read as follows:

51.1361-1 S corporation defined.

(h),,..(1)...

(vi) Electing small business trusts. An electing small business trust (ESBT)

under section 1361(e). See paragraph (m) of this section for rules concerning ESBTs

including the manner of making the election to be an ESBT under section 1361 (e)(3).

(3)>,.(i),,.

(F) If S corporation stock is held by an ESBT, each potential current beneficiary

is treated as a shareholder. However, if for any period there is no potential current

beneficiary of the ESBT, the ESBT is treated as the shareholder during such period.

See paragraph (m)(4) of this section for the definition of potential current beneficiary.

(ii) "' See §1.641(c)-1 for the rules for the taxation of an ESBT. '`*
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(12) Converting a QSST to an ESBT. For a trust that seeks to convert from a

QSST to an ESBT, the consent of the Commissioner is hereby granted to revoke the

QSST election as of the effective date of the ESBT election, if all the following

requirements are met:

(i) The trust meets all of the requirements to be an ESBT under paragraph (m)(1)

of this section except for the requirement under paragraph (m)(1)(iv)(A) of this section

that the trust not have a QSST election in effect.

(ii) The trustee and the current income beneficiary of the trust sign the ESBT

election. The ESBT election must be filed with the service center where the S

corporation files its income tax return. This ESBT election must state at the top of the

document "ATTENTION ENTITY CONTROL--CONVERSION OF A QSST TO AN ESBT

PURSUANT TO SECTION 1.1361-1(j)" and include all information otherwise required

for an ESBT election under paragraph (m)(2) of this section. A separate election must

be made with respect to the stock of each S corporation held by the trust.

(iii) The trust has not converted from an ESBT to a QSST within the 36-month

period preceding the effective date of the new ESBT election.

(iv) The date on which the ESBT election is to be effective cannot be more than

15 days and two months prior to the date on which the election is filed and cannot be

more than 12 months after the date on which the election is filed. If an election

specifies an effective date more than 15 days and two months prior to the date on

which the election is filed, it will be effective on the day that is 15 days and two months

prior to the date on which it is filed. If an election specifies an effective date more than
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12 months after the date on which the election is filed, it will be effective on the day that

is 12 months after the date it is filed.

(k) * ,,,

(2) * * (i) Paragraphs (h)(1)(vi), (h)(3)(i)(F), (h)(3)(ii), and (j)(12) of this

section are applicable for taxable years beginning on and after May 14, 2002.

(m) Electing small business trust (ESBT)--(1) Definition--(i) General rule. An

electing small business trust (ESBT) means any trust if it meets the following

requirements: the trust does not have as a beneficiary any person other than an

individual, an estate, an organization described in section 170(c)(2) through (5), or an

organization described in section 170(c)(1) that holds a contingent interest in such trust

and is not a potential current beneficiary; no interest in the trust has been acquired by

purchase; and the trustee of the trust makes a timely ESBT election for the trust.

(ii) Qualified beneficiaries--(A) In general. For purposes of this section, a

beneficiary includes a person who has a present, remainder, or reversionary interest in

the trust.

(B) Distributee trusts. A distributee trust is the beneficiary of the ESBT only if

the distributee trust is an organization described in section 170(c)(2) or (3). In all other

situations, any person who has a beneficial interest in a distributee trust is a beneficiary

of the ESBT. A distributee trust is a trust that receives or may receive a distribution

from an ESBT, whether the rights to receive the distribution are fixed or contingent, or

immediate or deferred.
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(C) Powers of appointment. A person in whose favor a power of appointment

could be exercised is not a beneficiary of an ESBT until the holder of the power of

appointment actually exercises the power in favor of such person.

(D) Nonresident aliens. A nonresident alien as defined in section 7701(b)(1)(B)

is an eligible beneficiary of an ESBT. However, see paragraph (m)(4)(i) and (m)(5)(iii)

of this section if the nonresident alien is a potential current beneficiary of the ESBT

(which would result in an ineligible shareholder and termination of the S corporation

election).

(iii) Interests acquired by purchase. A trust does not qualify as an ESBT if any

interest in the trust has been acquired by purchase. Generally, if a person acquires an

interest in the trust and thereby becomes a beneficiary of the trust as defined in

paragraph (m)(1)(ii)(A), and any portion of the basis in the acquired interest in the trust

is determined under section 1012, such interest has been acquired by purchase. This

includes a net gift of a beneficial interest in the trust, in which the person acquiring the

beneficial interest pays the gift tax. The trust itself may acquire S corporation stock or

other property by purchase or in a part-gift, part-sale transaction.

(iv) Ineligible trusts. An ESBT does not include--

(A) Any qualified subchapter S trust (as defined in section 1361 (d)(3)) if an

election under section 1361 (d)(2) applies with respect to any corporation the stock of

which is held by the trust;

(B) Any trust exempt from tax or not subject to tax under subtitle A; or
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(C) Any charitable remainder annuity trust or charitable remainder unitrust (as

defined in section 664(d)).

(2) ESBT election-(i) In general. The trustee of the trust must make the ESBT

election by signing and filing, with the service center where the S corporation files its

income tax return, a statement that meets the requirements of paragraph (m)(2)(ii) of

this section. If there is more than one trustee, the trustee or trustees with authority to

legally bind the trust must sign the election statement. If any one of several trustees

can legally bind the trust, only one trustee needs to sign the election statement.

Generally, only one ESBT election is made for the trust, regardless of the number of S

corporations whose stock is held by the ESBT. However, if the ESBT holds stock in

multiple S corporations that file in different service centers, the ESBT election must be

filed with all the relevant service centers where the corporations file their income tax

returns. This requirement applies only at the time of the initial ESBT election; if the

ESBT later acquires stock in an S corporation which files its income tax return at a

different service center, a new ESBT election is not required.

(ii) Election statement. The election statement must include--

(A) The name, address, and taxpayer identification number of the trust, the

potential current beneficiaries, and the S corporations in which the trust currently owns

stock;

(B) An identification of the election as an ESBT election made under section

1361 (e)(3);

(C) The first date on which the trust owned stock in each S corporation;
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(D) The date on which the election is to become effective ( not earlier than 15

days and two months before the date on which the election is filed); and

(E) Representations signed by the trustee stating that--

(1) The trust meets the definitional requirements of section 1361(e)(1); and

(2) All potential current beneficiaries of the trust meet the shareholder

requirements of section 1361(b)(1).

(iii) Due date for ESBT election. The ESBT election must be filed within the time

requirements prescribed in paragraph (j)(6)(iii) of this section for filing a qualified

subchapter S trust (QSST) election.

(iv) Election by a trust described in section 1361(c)(2)(A)(ii) or (iii). A trust that is

a qualified S corporation shareholder under section 1361 (c)(2)(A)(ii) or ( iii) may elect

ESBT treatment at any time during the 2-year period described in those sections or the

16-day-and-2-month period beginning on the date after the end of the 2-year period. If

the trust makes an ineffective ESBT election, the trust will continue nevertheless to

qualify as an eligible S corporation shareholder for the remainder of the period

described in section 1361 (c)(2)(A)(ii) or (iii).

(v) No protective election. A trust cannot make a conditional ESBT election that

would be effective only in the event the trust fails to meet the requirements for an

eligible trust described in section 1361 (c)(2)(A)(i) through (iv). If a trust attempts to

make such a conditional ESBT election and it fails to qualify as an eligible S

corporation shareholder under section 1361 (c)(2)(A)(i) through ( iv), the S corporation

election will be ineffective or will terminate because the corporation will have an
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ineligible shareholder. Relief may be available under section 1362(f) for an inadvertent

ineffective S corporation election or an inadvertent S corporation election termination.

In addition, a trust that qualifies as an ESBT may make an ESBT election

notwithstanding that the trust is a wholly-owned grantor trust.

(3) Effect of ESBT election-(i) General rule. If a trust makes a valid ESBT

election, the trust will be treated as an ESBT for purposes of chapter 1 of the Internal

Revenue Code as of the effective date of the ESBT election.

(ii) Employer Identification Number. An ESBT has only one employer

identification number (EIN). If an existing trust makes an ESBT election, the trust

continues to use the EIN it currently uses.

(iii) Taxable year. If an ESBT election is effective on a day other than the first

day of the trust's taxable year, the ESBT election does not cause the trust's taxable

year to close. The termination of the ESBT election (including a termination caused by

a conversion of the ESBT to a QSST) other than on the last day of the trust's taxable

year also does not cause the trust's taxable year to close. In either case, the trust files

one tax return for the taxable year.

(iv) Allocation of S corporation items. If, during the taxable year of an S

corporation, a trust is an ESBT for part of the year and an eligible shareholder under

section 1361 (c)(2)(A)(i) through (iv) for the rest of the year, the S corporation items are

allocated between the two types of trusts under section 1377(a). See §1.1377-

1(a)(2)(iii).
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(v) Estimated taxes. If an ESBT election is effective on a day other than the first

day of the trust's taxable year, the trust is considered one trust for purposes of

estimated taxes under section 6654.

(4) Potential current beneficiaries--(i) In general. For purposes of determining

whether a corporation is a small business corporation within the meaning of section

1361(b)(1), each potential current beneficiary of an ESBT generally is treated as a

shareholder of the corporation. Subject to the provisions of this paragraph (m)(4), a

potential current beneficiary generally is, with respect to any period, any person who at

any time during such period is entitled to, or in the discretion of any person may

receive, a distribution from the principal or income of the trust. A person is treated as a

shareholder of the S corporation at any moment in time when that person is entitled to,

or in the discretion of any person may,. receive a distribution of principal or income of

the trust. No person is treated as a potential current beneficiary solely because that

person holds any future interest in the trust.

(ii) Grantor trusts. If all or a portion of an ESBT is treated as owned by a person

under subpart E, part I, subchapter J, chapter 1 of the Internal Revenue Code, such

owner is a potential current beneficiary in addition to persons described in paragraph

(m)(4)(i) of this section.

(iii) Special rule for dispositions of stock. Notwithstanding the provisions of

paragraph (m)(4)(i) of this section, if a trust disposes of all of its S corporation stock,

any person who first met the definition of a potential current beneficiary during the 60-
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day period ending on the date of such disposition is not a potential current beneficiary

and thus is not a shareholder of that corporation.

(iv) Distributee trusts--(A) In general. This paragraph (m)(4)(iv) contains the

rules for determining who are the potential current beneficiaries of an ESBT if a

distributee trust becomes entitled to, or at the discretion of any person, may receive a

distribution from principal or income of an ESBT. A distributee trust does not include a

trust that is not currently in existence. For this purpose, a trust is not currently in

existence if the trust has no assets and no items of income, loss, deduction, or credit.

Thus, if a trust instrument provides for a trust to be funded at some future time, the

future trust is not currently a distributee trust.

(B) If the distributee trust is not a trust described in section 1361 (c)(2)(A), then

the distributee trust is the potential current beneficiary of the ESBT and the

corporation's S corporation election terminates.

(C) If the distributee trust is a trust described in section 1361 (c)(2)(A), the

persons who would be its potential current beneficiaries (as defined in paragraphs

(m)(4)(i) and (ii) of this section) if the distributee trust were an ESBT are treated as the

potential current beneficiaries of the ESBT. Notwithstanding the preceding sentence,

however, if the distributee trust is a trust described in section 1361 (c)(2)(A)(ii) or (iii),

the estate described in section 1361 (c)(2)(B) (ii) or (iii) is treated as the potential

current beneficiary of the ESBT for the 2-year period during which such trust would be

permitted as a shareholder.

(D) For the purposes of paragraph (m)(4)(iv)(C) of this section, a trust will be
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deemed to be described in section 1361 (c)(2)(A) if such trust would qualify for a QSST

election under section 1361(d) or an ESBT election under section 1361(e) if it owned S

corporation stock.

(v) Contingent distributions. A person who is entitled to receive a distribution

only after a specified time or upon the occurrence of a specified event (such as the

death of the holder of a power of appointment) is not a potential current beneficiary

until such time or the occurrence of such event.

(vi) Currently exercisable powers of appointment--(A) In general. A person to

whom a distribution is or may be made during a period pursuant to a power of

appointment is a potential current beneficiary. Thus, if any person has a lifetime power

of appointment that would permit distributions from the trust to be made to more than

75 persons, the corporation's S corporation election will terminate because the number

of potential current beneficiaries will exceed the 75-shareholder limit of section

1361(b)(1)(A). Also, the S corporation election will terminate if the currently

exercisable power of appointment allows distributions to be made to an ineligible

shareholder as defined in section 1361 (b)(1)(B) and (C).

(B) Waiver or release. If the holder of a power of appointment permanently

releases the power in a manner that is valid under applicable local law, the persons

that would be potential current beneficiaries solely because of the power will not be

potential current beneficiaries after the effective date of the release. An attempt to

temporarily waive, release, or limit a currently exercisable power of appointment will be

ignored in determining who are potential current beneficiaries of the trust.
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(vii) Number of shareholders. Each potential current beneficiary of the ESBT, as

defined in paragraphs (m)(4)(i) through (vi) of this section, is counted as a shareholder

of any S corporation whose stock is owned by the ESBT. During any period in which

the ESBT has no potential current beneficiaries, the ESBT is counted as the

shareholder. A person is counted as only one shareholder of an S corporation even

though that person may be treated as a shareholder of the S corporation by direct

ownership and through one or more eligible trusts described in section 1361(c)(2)(A).

Thus, for example, if a person owns stock in an S corporation and is a potential current

beneficiary of an ESBT that owns stock in the same S corporation, that person is

counted as one shareholder of the S corporation. Similarly, if a husband owns stock in

an S corporation and his wife is a potential current beneficiary of an ESBT that owns

stock in the same S corporation, the husband and wife will be counted as one

shareholder of the S corporation.

(viii) Miscellaneous. Payments made by an ESBT to a third party on behalf of a

beneficiary are considered to be payments made directly to the beneficiary. The right

of a beneficiary to assign the beneficiary's interest to a third party does not result in the

third party being a potential current beneficiary until that interest is actually assigned.

(5) ESBT terminations-(i) Ceasing to meet ESBT requirements. A trust ceases

to be an ESBT on the first day the trust fails to meet the definition of an ESBT under

section 1361(e). The last day the trust is treated as an ESBT is the day before the date

on which the trust fails to meet the definition of an ESBT.
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(ii) Disposition of S stock. In general, a trust ceases to be an ESBT on the first

day following the day the trust disposes of all S corporation stock. However, if the trust

is using the installment method to report income from the sale or disposition of its stock

in an S corporation, the trust ceases to be an ESBT on the day following the earlier of

the day the last installment payment is received by the trust or the day the trust

disposes of the installment obligation.

(iii) Potential current beneficiaries that are ineligible shareholders. If a potential

current beneficiary of an ESBT is not an eligible shareholder of a small business

corporation within the meaning of section 1361(b)(1), the S corporation election

terminates. For example, the S corporation election will terminate if a nonresident alien

becomes a potential current beneficiary of an ESBT. Such a potential current

beneficiary is treated as an ineligible shareholder beginning on the day such person

becomes a potential current beneficiary, and the S corporation election terminates on

that date. However, see the special rule of paragraph (m)(4)(iii) of this section. If the S

corporation election terminates, relief may be available under section 1362(f).

(6) Revocation of ESBT election. An ESBT election may be revoked only with

the consent of the Commissioner. The application for consent to revoke the election

must be submitted to the Internal Revenue Service in the form of a letter ruling request

under the appropriate revenue procedure.

(7) Converting an ESBT to a QSST. For a trust that seeks to convert from an

ESBT to a QSST, the consent of the Commissioner is hereby granted to revoke the
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ESBT election as of the effective date of the QSST election, if all the following

requirements are met:

(i) The trust meets all of the requirements to be a QSST under section 1361(d).

(ii) The trustee and the current income beneficiary of the trust sign the QSST

election. The QSST election must be filed with the service center where the S

corporation files its income tax return. This QSST election must state at the top of the

document "ATTENTION ENTITY CONTROL--CONVERSION OF AN ESBT TO A QSST

PURSUANT TO SECTION 1.1361-1(m)" and include all information otherwise required

for a QSST election under §1.1361-1(j)(6). A separate QSST election must be made

with respect to the stock of each S corporation held by the trust.

(iii) The trust has not converted from a QSST to an ESBT within the 36-month

period preceding the effective date of the new QSST election.

(iv) The date on which the QSST election is to be effective cannot be more than

15 days and two months prior to the date on which the election is filed and cannot be

more than 12 months after the date on which the election is filed. If an election

specifies an effective date more than 15 days and two months prior to the date on

which the election is filed, it will be effective on the day that is 15 days and two months

prior to the date on which it is filed. If an election specifies an effective date more than

12 months after the date on which the election is filed, it will be effective on the day that

is 12 months after the date it is filed.
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(8) Examples. The provisions of this paragraph (m) are illustrated by the

following examples in which it is assumed, unless otherwise specified, that all

noncorporate persons are citizens or residents of the United States:

Example 1. (i) ESBT election with section 663(c) separate shares. On January
1, 2003, M contributes S corporation stock to Trust for the benefit of M's three children
A, B, and C. Pursuant to section 663(c), each of Trust's separate shares for A, B, and
C will be treated as separate trusts for purposes of determining the amount of
distributable net income (DNI) in the application of sections 661 and 662. On January
15, 2003, the trustee of Trust files a valid ESBT election for Trust effective January 1,
2003. Trust will be treated as a single ESBT and will have a single S portion taxable
under section 641(c).

(ii) ESBT acquires stock of an additional S corporation. On February 15, 2003,
Trust acquires stock of an additional S corporation. Because Trust is already an ESBT,
Trust does not need to make an additional ESBT election.

(iii) Section 663(c) shares of ESBT convert to separate QSSTs. Effective
January 1, 2004, A, B, C, and Trust's trustee elect to convert each separate share of
Trust into a separate QSST pursuant to paragraph (m)(7) of this section. For each
separate share, they file a separate election for each S corporation whose stock is held
by Trust. Each separate share will be treated as a separate QSST.

Example 2. (i) Invalid potential current beneficiarv. Effective January 1, 2003,
Trust makes a valid ESBT election. On January 1, 2004, A, a nonresident alien,
becomes a potential current beneficiary of Trust. Trust does not dispose of all of its S
corporation stock within 60 days after January 1, 2004. As of January 1, 2004, A is a
potential current beneficiary of Trust and therefore is treated as a shareholder of the S
corporation. Because A is not an eligible shareholder of an S corporation under
section 1361 (b)(1), the S corporation election of any corporation in which Trust holds
stock terminates effective January 1, 2004. Relief may be available under section
1362(f).

(ii) Invalid potential current beneficiary and disposition of S stock. Assume the
same facts as in Exam le2 (i) except that within 60 days after January 1, 2004, trustee
of Trust disposes of all Trust's S corporation stock. A is not considered a potential
current beneficiary of Trust and therefore is not treated as a shareholder of any S
corporation in which Trust previously held stock.

Example 3. Subpart E trust. M transfers stock in X, an S corporation, and other
assets to Trust for the benefit of B and B's siblings. M retains no powers or interest in
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Trust. Under section 678(a), B is treated as the owner of a portion of Trust that
includes a portion of the X stock. No beneficiary has acquired any portion of his or her
interest in Trust by purchase, and Trust is not an ineligible trust under paragraph
(m)(1)(iv) of this section. Trust is eligible to make an ESBT election.

Example 4. Subpart E trust continuing after grantor's death. On January 1,
2003, M transfers stock in X, an S corporation, and other assets to Trust. Under the
terms of Trust, the trustee of Trust has complete discretion to distribute the income or
principal to M during M's lifetime and to M's children upon M's death. During M's life, M
is treated as the owner of Trust under section 677. The trustee of Trust makes a valid
election to treat Trust as an ESBT effective January 1, 2003. On March 28, 2004, M
dies. Under applicable local law, Trust does not terminate on M's death. Trust
continues to be an ESBT after M's death, and no additional ESBT election needs to be
filed for Trust after M's death.

Example 5. Potential current beneficiaries and distributee trust holding S
corporation stock. Trust-1 has a valid ESBT election in effect. The trustee of Trust-1
has the power to make distributions to A directly or to any trust created for the benefit
of A. On January 1, 2003, M creates Trust-2 for the benefit of A. Also on January 1,
2003, the trustee of Trust-1 distributes some S corporation stock to Trust-2. A, as the
current income beneficiary of Trust-2, makes a timely and effective election to treat
Trust-2 as a QSST. Because Trust-2 is a valid S corporation shareholder, the
distribution to Trust-2 does not terminate the ESBT election of Trust-1. Trust-2 itself
will not be counted toward the 75-shareholder limit of section 1361(b)(1)(A).
Additionally, because A is already counted as an S corporation shareholder because of
A's status as a potential current income beneficiary of Trust-1, A is not counted again
by reason of A's status as the deemed owner of Trust-2.

Example 6. Potential current beneficiaries and distributee trust not holding S
corporation stock. (i) Distributee trust that would itself qualify as an ESBT. Trust-1
holds stock in X, an S corporation, and has a valid ESBT election in effect. Under the
terms of Trust-1, the trustee has discretion to make distributions to A, B, and Trust-2, a
trust for the benefit of C, D, and E. Trust-2 would qualify to be an ESBT, but it owns no
S corporation stock and has made no ESBT election. Under paragraph (m)(4)(iv) of
this section, Trust-2's potential current beneficiaries are treated as the potential current
beneficiaries of Trust-1 and are counted as shareholders for purposes of section
1361(b)(1). Thus, A, B, C, D, and E are potential current beneficiaries of Trust-1 and
are counted as shareholders for purposes of section 1361(b)(1). Trust-2 itself will not
be counted as a shareholder of Trust-1 for purposes of section 1361(b)(1).

(ii) Distributee trust that would not qualify as an ESBT or a QSST. Assume the
same facts as in paragraph (i) of this Example 6 except that D is a nonresident alien.
Trust-2 would not be eligible to make an ESBT or QSST election if it owned S
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I

corporation stock and therefore Trust-2 is a potential current beneficiary of Trust-1.
Since Trust-2 is not an eligible shareholder, X's S corporation election terminates.

(iii) Distributee trust that is a section 1361(c)(2)(A)(ii) trust. Assume the same
facts as in paragraph ( i) of this Example 6 except that Trust-2 is a trust treated as
owned by A under section 676 because A has the power to revoke Trust-2 at any time
prior to A's death. On January 1, 2003, A dies. Because Trust-2 is a trust described in
section 1361(c)(2)(A)(ii) during the 2-year period beginning on the day of A's death,
under paragraph ( m)(4)(iv)(C) of this section, Trust-2's only potential current
beneficiary is the person listed in section 1361(c)(2)(B)(ii), A's estate. Thus, B and A's
estate are potential current beneficiaries of Trust-1 and are counted as shareholders
for purposes of section 1361(b)(1).

Example 7. Potential current beneficiaries and powers of appointment. NI
creates Trust for the benefit of A. A also has a currently exercisable power to appoint
income or principal to anyone except A, A's creditors, A's estate, and the creditors of
A's estate. The potential current beneficiaries of Trust will be A and all other persons
except for A's creditors, A's estate, and the creditors of A's estate. This number will
exceed the 75-shareholder limit of section 1361(b)(1)(A). If Trust holds S corporation
stock, the corporation's S election will terminate.

(9) Effective date. This paragraph (m) is applicable for taxable years of ESBTs

beginning on and after May 14, 2002.

Par. 7. Section 1.1362-6 is amended by revising paragraph (b)(2)(iv) to read as

follows:

61.1362-6 Election and consents.

(b).^.

(2) , .

(iv) Trusts. In the case of a trust described in section 1361 (c)(2)(A) (including a

trust treated under section 1361 (d)(1)(A) as a trust described in section 1361 (c)(2)(A)(i)

and excepting an electing small business trust described in section 1361(c)(2)(A)(v)
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(ESBT)), only the person treated as the shareholder for purposes of section 1361 (b)(1)

must consent to the election. When stock of the corporation is held by a trust, both

husband and wife must consent to any election if the husband and wife have a

community interest in the trust property. See paragraph (b)(2)(i) of this section for rules

concerning community interests in S corporation stock. In the case of an ESBT, the

trustee and the owner of any portion of the trust that consists of the stock in one or

more S corporations under subpart E, part I, subchapter J, chapter 1 of the Internal

Revenue Code must consent to the S corporation election. If there is more than one

trustee, the trustee or trustees with authority to legally bind the trust must consent to

the S corporation election.

Par. 8. Section 1.1362-7 is amended by:

1. Revising the section heading.

2. Adding a sentence to the end of paragraph (a).

The revision and addition read as follows:

§1.1362-7 Effective dates.

(a) * * * Section 1.1362-6(b)(2)(iv) is applicable for taxable years beginning on

and after May 14, 2002.

Par. 9. Section 1.1377-0 is amended by adding an entry for §1.1377-1(a)(2)(iii)

to read as follows:

§1.1377-0 Table of contents.
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&1.1377-1 Pro rata share.

(a).xx
(2),x.

(iii) Shareholder trust conversions.

Par. 10. Section 1.1377-1 is amended by:

1. Adding paragraph (a)(2)(iii).

2. Adding Example 3 to paragraph (c).

The additions read as follows:

§1.1377-1 Pro rata share.

(a)xxx

(2)x,x

(iii) Shareholder trust conversions. If, during the taxable year of an S

corporation, a trust that is an eligible shareholder of the S corporation converts from a

trust described in section 1361 (c)(2)(A)(i), (ii), (iii), or (v) for the first part of the year to

a trust described in a different subpart of section 1361 (c)(2)(A)(i), (ii), or (v) for the

remainder of the year, the trust's share of the S corporation items is allocated between

the two types of trusts. The first day that a qualified subchapter S trust (QSST) or an

electing small business trust (ESBT) is treated as an S corporation shareholder is the

effective date of the QSST or ESBT election. Upon the conversion, the trust is not

treated as terminating its entire interest in the S corporation for purposes of paragraph
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(b) of this section, unless the trust was a trust described in section 1361 (c)(2)(A)(ii) or

(iii) before the conversion.

Example 3. Effect of conversion of a qualified subchapter S trust (QSST) to an

electing small business trust (ESBT). (i) On January 1, 2003, Trust receives stock of S

corporation. Trust's current income beneficiary makes a timely QSST election under

section 1361 (d)(2), effective January 1, 2003. Subsequently, the trustee and current

income beneficiary of Trust elect, pursuant to §1.1361-1(j)(12), to terminate the QSST

election and convert to an ESBT, effective July 1, 2004. The taxable year of S

corporation is the calendar year. In 2004, Trust's pro rata share of S corporation's

nonseparately computed income is $100,000.

(ii) For purposes of computing the income allocable to the QSST and to the

ESBT, Trust is treated as a QSST through June 30, 2004, and Trust is treated as an

ESBT beginning July 1, 2004. Pursuant to section 1377(a)(1), the pro rata share of S

corporation income allocated to the QSST is $49,727 ($100,000 x 182 days/366 days),

and the pro rata share of S corporation income allocated to the ESBT is $50,273

($100,000 x 184 days/366 days).

Par. 11. Section 1.1377-3 is revised to read as follows:

§1.1377-3 Effective dates.

{
(
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Section 1.1377-1 and 1.1377-2 apply to taxable years of an S corporation

beginning after December 31, 1996, except that §1.1377-1(a)(2)(iii), and (c) Example 3

are applicable for taxable years beginning on and after May 14, 2002.

PART 602--OMB CONTROL NUMBERS UNDER THE PAPERWORK REDUCTION

ACT

Par. 12. The authority citation for part 602 continues to read as follows:

Authority: 26 U.S.C. 7805.

Par. 13. In §602.101, paragraph (b) is amended by adding an entry for 1.444-4

and revising the entry for 1.1361-1 in numerical order to the table to read as follows:
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6602.101 OMB Control numbers.

CFR part or section where Current OMB
identified and described control No.

1.444-4 ...................................................... 1545-1591
f x t x t

1.1361-1 ...... ............................................... 1545-0731
1545-1591

Robert E. Wenzel
Deputy Commissioner of Internal Revenue.

Approved: May 3, 2002

Pamela F. Olson
Acting Assistant Secretary of the Treasury.
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IT-1040 OHIO Income Tax Return
a
i For the year Jan. 1-Dec. 31, 2000 or other taxable year ending

20001
, 20_ Social Security Numbers must be filled in below.

a Yaurlirslnama milial Lastname Yoursocialsecmilynumber FilingStatus-eheckonlyone-̂

o q $mgle or Head al Household

Ilalointreturn.spousa'sl4slname Inif 1 Lastname apouse'ssocialsecunlynumber q MarriedfRngjoinlrelurn

N ieErtllrgsepamlely,enlerspwsEs
O Homeaddress(numberandslreel) Ppl.Number Ohio county

$$r

U cily,lownorpostolnce,slateandzlPCOde OhioPublieSchool ^
District Number

a Ohio Residency Status (see Instructions) Ohio Political Party Fund Yea Ne

N q Resident q Pan-YearResidentlrom: Doyouwant$1togotolhisfund? ............................................

q Nonresident O //00 to Hjoint retum, does your spouse want $11o go to this fund? ......
a stareofresmence //^^ Note:Checki 'Yes'willnotinuease urlaxord ecrease your refund

1. FederalAdjusted Gross Income (from Federal Form 1040, line 33; or 1040A, line 19; or 1040EZ, line 4; or 1040 TEL) ... 1 00

2. Ohio Adjustments (from line 44 on back of this return) ................................................................................................... 2 00

0 3. Ohio Adjusted Gross Income ( line 2 sublracted from or added to line 1) ...................................... ................................. 3 00U

Z 4. Multiply your personal and dependent exemptions O times $1,100 and enter the result here ............................ 4 00

005. Ohio Taxable Income (subtract line 4 from line 3) ........ ................................ 5

...................... .... ............................................... ...... ..... . ..... ,,,,,,,,,,,_,,,,,,,,,,._,.,.,6. Ohio Tax before Credits (see tax tables) , 6
00

7. CredHs from Schedule B (line 53 on back of this return) ............................................................... 7 00

8. Ohio Tax less Schedule B Credits (Subtract line 7 from line 6. If line 7 is more than line 6, enter zero.) ... ...... 8 00

^ 9. Exemption Credit: Number of personal and dependent exemptions = Omes $20 ................................. ............ 9 00

W
W 10. Ohio Tax less Exemption Cretlit (Subtract line 9 from line B. If line 9 is more than line B, enter zero.) ....................... 10 00
V
a 11. Joint Filing Credit (see instructions and attach documentation) ^% times line 10 (limit $650) .......................... 11

00

a 12. Ohio Tax less Joint Filing Credit (subtract line 11 from line 10) .................................................................................... 12 00

13. ResidenUNonresidenUPart-Year Credits (Sch. C or D) & Nonrefundable Business Credits (attach Sch. E) ................ 13 1 00

QI- 14. Ohio Income Tax (Subtract line 13 from line 12. If line 13 is more than line 12, enter zero) .......... ...._..._.._........... .... 14 !, 00

15. Interest Penalty on Underpayment of Estimated Tax: Check q If form IT-2210 is attached .... 15 00

16. Ohio Use Tax (please see worksheet ) ................................................................................ 16 00

17. Total Ohio Tax (p lease add line 14, line 15, and line 16) ............................. .......................................................... 17 00

18. Ohio Tax Withheld (box 18 on your W-2)
00F (attachW-2'stothebackofthistorm). AMOUNTWITHHELD 18

Z 19. Ohio Estimated Tax, IT-40P Payments for 2000, and 1999 Overpayment Credited to 2000 .. 19 00
W

20. Refundable Business Jobs Refundable Pass-through Entity Total of

Credit 20a ^ Credits 2Db ^ 20a & 20b ........... 20 00

a 21. Add lines 18, 19, and 20 ................................................................ TOTAL PAYMENTS 21 00

tp 22. If line 21 isLESSthanfine17,subtractline21 from line 17. A1lachpsymrdm3depayadetoTmea<urerNSateofOtro

p Chedct^ere q 'rfynufavEpaidawill(eyv.ithaoredtcad(seeimtnxtims)...... ...._.._.........._......._.....AMOUNTYOUOWE t• 22 00

mO ...... AMOUNT OVERPAID ^ 2323 If line 21 is GREATER than line 17, subtract line 17 from line 21 .. ........... ............... 00

F 24 Pmnnlofline23ynuvu.shtoDO^lATEforoxsnvaUmdendvgeredspaieaaniwildHediversity.
z

$3 (.^ $5 __j $10 (_
I
.Other I I Check box and enter amount on line 24 24

00
O

25. Prroutdlire23ynunishtoDOhyQEforrt^uepe-.,elves,smticrivss,aMerdargeredspedespIXediar

0 $3 q $5 q $10 q Other q Check box and enter amount on line 25 ................... 25
00

0 nt of line 23 to be credited to 2001 estimated tax liabilit CREDIT ^ 2626 Am
00

Z
LL

y ........................ ou

27. Amount of line 23 to be refunded (subtract amounts on lines 24, 25, and 26 from line 23) ..... YOUR REFUND 11" 27 00
IF THE BALANCE DUE IS LESS THAN $1.01 PAYMENT NEED NOT BE MADE, AND IF THE OVERPAYMENT IS LESS THAN $1.01, NO REFUND WILL BE ISSUED.

I have read this retum. Under penalties of perjury, I declare that to the best of my knowledge and belief, the return is true, correct, and complete.
^ Yaursignalure D.I. ,

FOR DEPARTMENTAL USE ONLY

LU
Z

Spouse's signature ( ii nlog joinpy, BOTH must sign) Phone number Iapdonal)
1ea. u

Z Preparers>ignamre and add,ess O,cwdiny zip eodel vreparers phona number RefundtCredit Requested-Mail to: Payment Enclosed-Mail to:
Ohio Department of Taxation Ohio Department of Taxation

Preparers address Imewding zip eodel - P.O. Box 2879 P.O. Box 2057
Columbus, OH 43270-2679 Columbus, OH 43270-2057
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Additions - Add to the extent not included In Federal Adjusted Gross Income (Line 1)
00

28. Add non-Ohio slate or local government interest and dividends ..................... ........................................................ 28 •
00

29. Add Pass-through Entity addback .................... ......................................................................................................... 29 •
00

30, Add income from an electing small business trust (ESBT) ...................................................................................... 30 •

31. Other. Check if from:
a. E] Federal interest and dividends subject to state taxation
b. Accumulation Distributions from a complex trust

y c. Losses from sale/exchange of Ohio Public Obligations

0 d. Ll Non-medical wifhdrawals from an Ohio Medical Savings Accounl
E] Reimbursements previously deducted but not included in Federal Adjusted Gross Incomeef, .

4 Total ...................................................................................................................... ................................. 31 • 00

32. Totat additions (add lines 28, 29, 30, and 31) .......................................................................................................... 32 • 00

c Deductions - See Limitations in Instructions

° 33. Deduct federal interest and dividends exempt from state taxation . ......................................................................... 33 • 00

Q
0 34. Deduct compensation earned in Ohio by full-year residents of neighboring states ................................................. 34 • 00

d °5 a 35. Deduct state or municipal income tax overpayments (from line 10 of Federal Form 1040) ... ................................. 35 • 00
° 00
L m 36. Deduct disability and survivorship bene8ts (does not include pension continuafions) ............................................ 36 •
° £ 00v1 0 37. Deduct qualifying social security bene0ts and some railroad benefits ... .................................................................. 37 •

00
^ 38. Deduct contributions to a vadable college savings account and/or purchases of tuition credits ......... .................... 38 •

00
39. Deduct unsubsidized health insurance/long term care insurance and excess medical expenses (see worksheet) ... ... 39 •

00
a 40. Deduct funds depos8ed into & earnings of a medlcal savings aceount for eligible medical expenses (see worksheet)..... 40 •

§ 00J0 41. Deduct losses from an eleciing small business trust (ESBT) ...................................... 41 •

42. Other. Check if :
a. [-'j Wage & salary expense not deducted due to the federal targeted jobs or the vrork opportunity tax credits
b- (-j Interest and gains from the salefexchange of Ohio Public Obligations
c. I ] Refund or reimbursements of prior-year federal itemized deductions (from line 21 of Federal 1040)
d. F ] Repayment of income reported in a prior year

i D l Ae. E] Amount contributed to an Indiv dual eve opment ccount
00Total ......................................................................................................................................................... 42 •

43. Total Deduclions (add lines 331hrough 42) .............................................................................................................. 43 • 00

44. Net adjustments-If line 32 is GREATER Ihan line 43, enter the tlifference here & on line 2 as a positive amount.

If line 32 is LESS than line 43, enter the difference here & on line 2 as a negative amount .......... ......................... 44 • 00

45. Retirement Income Credit (see instructions for credit table) (Limit,$200)... ......... .......... . ................. 45 • 00

46. Senior Citizen's Credit (Limit-$50 per return) .......................................................... 46 • 00

47. Lump Sum Distribution credit (you must be 65 years of age or older to claim this credit) ....................................... 47 • 00y N

y d 48. Child and Dependent Care Credit (see instructions and worksheet) .... ........... .......... ...._........................................ 48 • 00

49. Lump Sum Retirement Credif .................................................................................................................................... 49 • 00
V1

50. Job Training Credit (see instructions and worksheet) (Ltmlt-$500) ..... ................................................................... 50 • 00

51. Ohio Political Contributions Credit .............. ......... ....... _......... .......................................................................... ......... 51 • 00

52. Ohio Adoption Credit ( Limit-$500 per adoption).................................................................................................... 52 • 00

53. Total Credits (add lines 45 through 52) - enter here and on line 7 ......................................................................... 53 • OD

54. Enter the portion of line 3 subjected to tax by other states or the District of Columbia while en Ohio resident..... 54 • 00

^U 55. Enter Ohio Adjusted Gross Income line 3) . . . . ................................................................................................ 55.......... 00y

^-y 56. Divide line 54 by line 55 /O Multiply by the amount on line 12 .................................................................. 56 00

d 57. Enter the 2000 income tax less all related credits other than withholding and estimated tax payments and
L p

N 0 carry-forwards from previous years paid to other states or the District of Columbia ... ............................................ 57 • 00

58. Enter the smaller of line 56 or line 57. This is your Ohio Resident Tax Credit. Enter here and on line 13 . ............ 58 00

List the state s other than Ohio with which ou filed 2000Income0 0

a a 00^
Enter the portion of Ohio Adjusted Gross Income (line 3) that was not earned or received in Ohio ... ......... 59 •59 .

00
60. Enter the Ohio Adjusted Gross Income (line 3) ........................................................................................................ 60

6 %
1 6

00Y
3 ....................... 161. Divide line 59 by line 60 Multiply by the amount on line 12. Enter here and on line
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Cawley, Tom

From: Keith Brown [chimerabright.net)
Sent: Thursday, t7ecember 8, 2000 6:22 PM
To: Cawiey, Tom
Cc: Jim Gomick
Subject: year end tax planning

dear tom,

pursuant to our telephone conversation of this afternoon, I would
appreciate
you and Jim gornick terminating the
Keith A. Brown revocable trust, E.I.N. number 34-7070118, of which I am
the
trustee, grantor and beneficiary, effective immediately.
as you are aware, this trust elected small business trust status
(ESBIT) a
few years ago.
upon termination of this trust , please distribute all of the trust
assets
to me personally.
please telephone me at 440 821 3002 should you have any questions
regarding
the above.

thank you very much. Keith a brown, trustee

I
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UNIVERSAL EQUITIES CORPORATION

NNERE

EQUIRED

PA51E

EVEMIE

ITAMi9

ON

IEVERSF

SIDE

dtFJllBri^atE` Y,500 4a,.a ^aasx tu^i^ fr¢er6^w^ /LeceaaedCOe^^iafe ^/ia. _

^ Oriainal Issuance ^ Awlay

Keith A. Brown. Trustee under that 2..4d '.9_ ^ '.V _
NO.ORIGINAL

certain Revocable Living Trust Agreement dtd 05/29/86 CERTiFiGATE

.ga&lll/ February 26, IR 98

No.OFORNiINAI
SHARES

NO.OFSNARES
TRANSFERRED

f

01987 ALLdTAiE LfON. SUPR.Y CO., ON ^ UXr4 CnMaA. N. J. 01076, 66C1507



ti ?s^^ ^ ^^^
UNIVERSAL EQUITIES CORPORATION

Foem 82-E 86uck CerHticate Assignn,ant

Am PxlM ^Rmibeik
PLEASE INSERT COCIAL SECURITY OR OTHER

I
IDCNTIFYtNb -IUABBR ^F ASSIGNEE

I

TNEONIO LEGAL BLANK CO.. CLeVOiAD

HEREBY SELL, ASSIGN AND TRANSFER UNTO

Keith A. Brown. Trustee U/D/T (Keith A . Brown RevocableTrust) dated

December28, 2000

all OF THE SHARES

. REPRESENTED BY THE ATTACHED CERTIFICATE (No 1 ^ AND DO HERE,BttiIRXEVO.

CABLY CONSTITUTE AND APPOINT--- ThomaB M. Cawle ATTORNEY

TO TRANSFER THE SAID SHARES ON THE 800K5 OF THE WITHIN NAMED CORPORATION
WITH FULL POWER OF SUBSTITUTION IN THE PREMIS

December 28, 2000DATED

x



wNERE
EDUIREfl
PAS,E

15,01J. 400 17"

IEMuE ^^,& Keith A. Brown, Trustee U/D/T (Keith A.
STAMPS
O+ Brown Revocable Living Trust) dated 5/29/86

1EVEXBE

EIDE -9aka/ March 24, 97

,9^"m eeq" 4wal^
Original Issuance

^afe^ A9_ A9_
NO.ORIGINAL NO.OFORIGINAL NO.OF$NARES
CERTIFICATE $NARES TRANSFERRED

o^ae,AwmYEUatavrrtrca.oncamww.^.DWU6N.^.nw.e m>w
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wwm
R6%INED

PASTE

REVEIMG

SiAAIPS

ON

REVERSE

OIiWNL3iVE{f4N.^YCG..OnOalnwAllM.0NPY.N.J.0i01! iGC18Vl. ...

NO.ORIGINAL
CERTIFICATE

3

%rth A. Brown

Ortnhar 2
NO.OFORIGINAL

SNMES

80

^p

v09!

n

^j.
NO.OFSHARHS
TRANSFERRED .

80



THE CORPORATION WILL MAIL TO THE HOLDER OF THE SHARES
REPRESENTED BY THIS CERTIFiCATE A COPY OF THE EXPRESS TERMS
OF SUCH SHARES, WITHOUT CHARGE, WITHQV FIVE (5) DAYS AFTER
RECEIPT OF WRITTEN REQUEST THEREFOR.

THESE SECURITIES HAVE NOT BEEN REGISTERED UNDER THE
SECURITIES ACT OF 1933, AS AMENDED, AND, FOR A PERIOD OF AT
LEAST NIIVE (9) MONTHS FROM THE DATE OF THE LAST SALE BY THE
CORPORATION OF T1M SECURITIBS IN THEOFFERING OF WHICH TtiESE
SECURITIES ARE A PART, ALL RESALES, PLEDGES, HYPOTHECATIONS,
OR OTHER TRANSFERS OF THESE SECURITIES BY ANY PERSON OR
BUSINESS ORGANIZATION SHALL BE MADE ONLY. TO PERSONS OR
BUSINESS ORGANIZATIONS WHO ARE RESIDENT WITHIN THE STATE
OF OHIO.

TlE SHARES REPRESENTED BY T-HIS CERTIIZICATE WERE ISSUED BY A
CORPORATION SUBJECT 7.0 A S"F.ATUTORY CLOSE CORPORATION
AGREEMENT UNDER OHIO'REVISFI? CODE SECTION 1701.591. ANY
PURCHASER OR TRANOEIILE OF TFIESE SHARES IS BOUND BY `THE
AGREEMENT AND $HetiLL'BE .4^ONSIDERED A PARTY TO THE
AGREEMENT. SAID SE CORPORATION AGREEMENT WAS ENTERED
INTO AS OF THE 30iJAY OFSEPTEIvIBER, 1998, BY AND AMONG
HAMPSON ACQUISITION CORPORATION, KEITH A. BROWN, TRUSTEE
U/D/T (KEITH A. BROWN REVOCABLE I,PJ'ING TRUST) DATED MAY 29,
1986, AND DALE A. KUCA7 'fRUSTEE U/I7/T (DALE A. KUCAJ ELECTING
SMALL BUSIINESS TRC1S7')FDATED APRIL 1, 1998, AND RESTRICTS THE
FREE TRANSFERA$ILITY OF SAIi) SHARES._ TIIE CORPORATION WILL
MAIL TO.THE HOLDEl{;.flF GERTIFICATE, WrfHOUT CHARGE, A
COPY OF SUCH AGR'EEIJIENT^^IBN FIVS (5) DAYS AFTER RECEIVING
A WRTT'IT?/VRR(1TTPCT TANR

Sbem 81.E Btoek CerR9eate Asslpnment

f

PLEASE IN6[nT EOCIAL SECURITY OA OTNER
IDENTIry3N4 NUM6ER OF A 61GN ^

I

THE ONIO LEGAL 6LANK OC.. CL[V6LAND

HEREBY SELL. ASSIGN AND TRANSFER UNTO

Jeffery L. Petras, TrusteeU/D/T (Jeffery L.

Business Trust) dated June 1, 1999

E z
3zs
pNn

r

^4g
E;a^

NZ.1
zno

^w9

five (5) OF THE SHARES
R2a
wz

REPRESENTED BY THE ATTACHED CERTIFICATE ( No. 5 ) AND DO HEREBY IRREVO. ^^'^S

CABLY CONSTITUTE AND qPPO1NT Thomes M. Cawley ATTORNEY =^

TO TRANSFER THE SAID SHARES ON THE BOOKS OF THE WITHIN NAMED CORPORATION
WITH FULL POWER OF SUBSTITUTION IN THE PREMISO.

DATED October 1 1999 "f 'f,f P-^ ZT,1

D

Keith A. Brown, Trustee . J1
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CHIMERA CORPORATION

IBBem 81-E BfuBlc OarFJBeate ABeiBnment

Am ^ffxlue pec,eibPb,-
PLEASE 1M8ERT ROCIA4 EECURITY OR OTHER

f
IBENTIFYINb aOMBER OF ABBfONEE

I

THE OHIO LECAL BLANw CO.. GLtVtLAMC

HEREHY SELL. ASSI(;N AND TRANSFER UNTO

Keith A; Brown, Trustee IIiD%T (Keith A. Brown Revocable Trust) dated

December 28, 2000

ali OF THE SHARES

REPRESENTED BY THE ATTACHED CERTIFICATE (No AND DO HEREBY IRREVO-

ATTORNEY

' TO TRANSFER THE SAID SHARES ON THE BOOKS OF THE WITHIN NAMED CORPORATION

002

CABLY CONSTITUTE AND APPOINT Thomas M. CBWleY

WITH FULL POWER OF SUBSTITUTION IN THE PREMI

DATED December 28. 2000-

&

^S

e c
Ull) A .

rown Revocane vinggTruB nto
MaY 2c9z _IA6

I

h

t

"I
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CERfIflCATE NUMBER 2

FOR 450 SHAREs

DATED

,SS,ED To Keith A.tBcerown
Trustee under t a ^ta n Revoca

LW
May 29, 1986

FROM`NHOM TRANSKPRED Keith A. Brown

DATED 9 11 1; /R4

NUMBER ORIGtNAR CERTIHCATEI

NUMBER ORIGINAL SHARES 500

NUMBER OF SHARES TRANSFERRED 450

RE4SSUED.iN CERFIFICATE NO. 2 & 3

RECEIYED CERTIFICATEliO.

FOR

DATED

SHARES



The followiug abbreriations,, whes veed in the ineoription on the face of thie certi6cate, shafl be construed as thougb

tboy were written out in fua aceording to appIkabfe faws or regulations:

TEN CO*^ -as tenants In commen UNIF GIFT MIN ACT-____-__..Custtodfa
t) (Minnr)

TEN BNT . -aa tenants by the eoYuetiee (Cusunder Vniform Gifts to Mlnors

JT T8N.-As 3ofnt tenants with right of
Acttssarvi rehp and not as tenanf CO^n _..-(Stato)

Additional abbreviations may also be ueed though not in the above lisa

The:sli.ares represented by this cerdficate were issued by a corporation
subject to a statutory close corpo'ration agreement under Ohio Revised
Code Section 1701.591. Any purchaser or transferee of these shares is
bound:by the agreement and shall be cpnsidered a party to the agreement.
Said'elose corporation agreement wadentered into as of the 1st day of
7anua6r, 1996, by and among Poly Shapes Corporation, Keith A. Brown
and L'?ale A. Kucai, and restricts the free transferability of said shares.
The Ebrporation wiIl ntail toNIhe holder of this certificate, without charge,
a copy of such agreemett TVithin five (5) days a8er receiving a written
requeg therefor.

. Form 63:E Stoek CerNffeate AsRlgumnnt TNe ONIO LEGAt R4NK CO.. - CLlY[YNO

ADx ^tUI1G ^I^^CY I HEREBYSELL. ASSIGN AND TRANSFER UNTO

1LEARE INie1R ROCIAL D[CYRYT OR OTIIER
1 eNTI IN4 N nRw[ F Aael NEe

Donald R. Harreld

fifrIl)

Ig^
: N .J._
pwn
y^D

rax
M

^
'V^e
iR
C Y

^^w

Qe^
OF THE SHARES

R

REP.RESENTED BY THE ATTACHED CERTIFtCATE (No 2 ) AND DO HEREBY IRREVO- s

CABLY CONSTITUTE AND APPOINT ThDliasM. Cawley
ATTORNEY

TO TRANSFER THE SAID SHARES ON THE BOOKS OF THE WITHIN NAMED CORPORATION
WITH FULL POWER OF SUBSTITUTION IN THE PREMIBE x

` 4 .DATED_ Mwreh f _ 9nO0 14 / . Z,

Keith A. Brooin, Trustee U D'T
(Keith A. Brown Revocable Living

dated May 29, 1986
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THE CORPORATION WILL MAIL TO THE HOLDER OF TI-IE SHARES RBPRESENTED BY THIS
CERTIFICATE A COPY OF THE EXPRESS TERMS OF SUCH SHARES, WITHOUT CHARGE,
WITHIN FIVE (5) DAYS AFTER RECEIPT OF WRITTSN REQUEST THEREFOR.

THESE SECURTTIES HAVE NOT BEEN REGISTERED UNDER THE SECURITIES ACT OF 1933, AS
AMENDED, AND, FOR A PERIOD OF AT LEAST NINE (9) MONTHS FROM THE DATE OF TAE
LAST SALE BY THE CORPORATION OF THE SECURITMSIN THE OFFERING OF WIRCH THESE
SECURITIES ARE A PART, AT t. uu.ReT uc PT FT1f:RC AVPnT4TRrA9ffnlJe nu nT[auv
TRANSFERS OF THBSE SECUILP
BE MADE ONLY TO PERSONS C
THB STATE OF OHIO.

THE SHARES REPRESENTED I
SUBJECTTOA STATUTORY CLC
SECTION 1701.591. ANY PURCH
AGREEMENT AND SHALL BE'{
CORPORATlON AGREEMEIVT W
AMONG GLOBAL FII.M & PAC
(KEITH A. BRO W N REV O CABLE
AND DALE A. KUCAJ, TRUSTE&
DATED APRII,1,1998 AND RES'I
CORPORATION WILL MAIL TO
COPY OF SUCHAGREEMENT Wl
THEREFOR.

z
1' .N

°e
The following abbreviations, wben uu 2^

out in ful) according to applicable laws or i
TEN COM - as tenants in oomm
TEN ENT - as temnts by the el
JT TEN - as joint tenants wit a

and not as tenants i
-a

For valu r ceived under ith i, ge s u `̂ .e e

...................................................... ^ ^
.L.sE ..1.,..,. .,..Fw.^, W

-------------------------------------------- W

m...................... -•-••------.....----------•-- o
represented by the within Certificl

..-------
s
----
on

-----
th

-
e
---- b-oo----k•-s -••

o
----.------i-._

sharef the wtJ--ainj

Dated----------------------------------- _ ---
. In presence of

19;390G^

NOTICb THE EIONATURETO THIR ASSIGNMENT MUST CORREEPONR WITH THE
NAMEAS W RITTEN URON THE FACE OF THR CEHTIFICATE IN tVERV PARTICULJWN.
WITHOUT ALTERAT1pN OR ENLARYEMENT. OR ANY CNANSC WHATEVER.

d

H

O
O,

^I

H
,Nq

dl
u

I

---------••---. ................................ ....................°.--
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TRILOGY INVESTMENTS, INC.

wmm
REOUR®

PA9TE

REVBiUE

STANIPS

M!

REVER5E

^j^¢d6 Keith A. Brown, Trustee U/D/T

NO.ORIGINAL
(Keith A. Brown Revocable Living Trust) dtd 05/29/86 CERTIFICATE

SIDE ' ^/K,y4 November 16. '!^ 98

o^ae,iuldpiEULKwmYCaarcawnwwai..CrwV.e.N.J.on^a aaClsO]

^" a" AoWA'X6'21
Original Issue

NO.OFORIGINAL
SHARES

^
^9- ow A9

NO.OFSHARES
TRANSFERREP



THE CORPORATION WILL MAIL TO TIE HOLDER OF THE SHARES
REPRESSNITED BY TAIS CERTIFICATE A COPY OF THE EXPRESS TERMS
OF SUCH SHARES, WITHOUT CHARGE, WITIIIN FIVE (5) DAYS AFTER
RECEIPT OF VJRiTTEN REQUEST THEREFOR.

THESE SECURITIES HAVE NOT BEEN REGISTERBD UNDER THE
SECURPfIES ACT OF 1933, AS AMENDED, AND, FOR A PERIOD OF AT
LEAST NINE (9) MONTHS FROM THE DATE OF THE LAST SALE BY THE
CORPORATIONOFTHE SECURITIES IN THE OFFERING OF WH[CHTERSE
SECURITIES ARE A PART, ALL RESALES, PLEDGES, HYPOTHECATIONS,
OR OTHER TRANSFERS OF THESE SECURITIBS BY ANY PERSON OR
BUSINESS ORGANIZATION SHALI. BE MADE ONLY TO PERSONS OR
BUSIjJESS ()Rf7ANf7.ATTffNC WfVI AAU uurmcnrr Tu^mfir*T mcTC omA mn nT-

OIIIO.

T6e fdlowllq
slwl( be Eonstrued a
tiona, in addidon to.

JT TEN A
Of

te

TEN COM A

NOTIC@ THESIONATIIRETOTNIlA991GNMENiMUSTCONREEPOND WITHTNE
NAMEAS W RITTEN UPON THE FACE OF TNMCERTIFICATE IN eVERT PARTICULAR.
WITHOUT ALTENATWN OR ENLAROEMENT.OR ANT CHAMOE WHATEVER.

I

H

y

rcz
oD

^n O. 0
g`o N

a0
^6a N
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L

W
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"EFfE
REOUIRED

PASTE

REVENUE

STAMPS

ON

REVER6E

SIDEI
Jaj&^6 Keith A. Brown. Trustee U/D/T (Keith A.

Brown Revocable Trust) dated December 28 . 2000

a/J¢fe^ December 28. W 200

^ ^
Keith A. Brown, Trustee U/ /T (Keith A.
Brown Revocable Livinr Trust) dtd OS/29/86

Februa 26 ^,9 ^
NO.ORIGINAL NO.OF ORIGINAL N0, OF SHARES
OERTIFICATE $HARE$ TRANSFERRED

,- -500-

^^^^^ ^ -

^ 49



DATE: DOCUMENT ID DESCRIPTION ` FILING EXPED PENALTY CERT COPY
10/24/2000 200029702218 DOMESTIC/DISSOLUTION (DIS) 35.OD 10.00 .00 .00 .00

Receipt
This is not a bill. Please do not remit payment.

CAVITCH FAMILO DURKIN & FRUTKIN
ATTN SUZANNE M FULLERTON
E OHIO BLDG 14TH FL
CLEVELAND, OH 44114-2876

STATE OF OHIO

Ohio Secretary of State, J. Kenneth Blackwell

971701

It is hereby certified that the Secretary of State of Ohio has custody of the business records for

DELPHI REALT Y CORPORATION

and, that said business records show the filing and recording of:

Document(s) Document No(s):

DOMESITC/DISSOI:UTION 200029702218

Witness my hand and the seal of
the Secretary of State at Columbus,
Ohio this 20th day of September,
A.D.2000.

United States of America
State of Ohio

Office of the Secretary of State
Ohio Secretary of State
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Prescribed by il.' Kenneth Blackweil
Please obtain fee amoont and mailing instruotions fiom the Forms
Inventory List (using the 3 digit form. # located at the bottom of this
form). To obtain the Forms Inventory List or for assistance, please

call Customer Seivice:
Central Ohio: (614)-466-1015 Toll Free: 1-877-SOS-FILE j1-877 767-3453)

CERTIFICATE OF DISSOLUTION
BYSHAREHOLDERSOF

FDtST: Delphi Realty Corporation
(Exact Nema ofCoipo[stion)

971701
(Checfs[Nvmb_)

Keith A. Brown , who is President
(name) (tiue)

of the above named Ohio corporation, articles of incorporation of which were filed in the office of the Seoretaiy of State on
March 19, 1997 do hereby certity that:

(date)
SECOND: The place where its principal ad•ice in Ohio is or is to be located is :
Westlake , Ohio CUYAHOGA

(oity, toweslilp, or village) (OGIMA9)

TEIRD: The names and complete street addresses of the DIRECTORS are:

NAME
(AP.O.Boxaddresswnnotbeaccepled.)

STREET CITY & STATE

Keith A. Brown 29287 Grand Court Westlake Ohio 44145
Dale Kucaj 3125 Clark Parkway Wesflake,.Ohio 44145
Ieffecy L. Petras 2617 Ikzrtmoor Road Cleveland Heights OH 44118

FOURTH: The names and complete street addresses of the OFFICERS are:

NAME
Keith A. Brown

(A P.O. Box addresa caunot be sccepted.)

STREET
29287 Grand Court Westlake, Ohio

C1TY & STATE
44145

Daie Kucaj 3125 Clark Parkw^ay Westlake, Ohio .44145
Jeffery L. Petras 2617 Dartmoor Road Cleveland Heights OH 44118

ZIP CODE

ZIP CODE

Page 1 of 6 Version: 7115199150-D1SS
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- DATE - DOCUMENT NO DESCRIP'f^
'

F7UNG EXPED PENALTY CERT QOF
1. 71 8/1998 199817001164 01S DOI^. ;fiICIDISSOLUTION .-^ 35.00 0.00 0.00 OAO 0.1

TOTAL 35.00 0.00 0.00 0.00 0,1

Return To:
CAVITCHFAMILO DUFuCIN & FRUTKIN
THE E OHIO BLDG 145`H FL
CLEVELAND, OH 44114-2876

cut along the dotced Ilna---

I •^ 'i ^ • ' '̂ l .

The State of Ohio
0 Certificate 4&

Secretary of State - Bob Taft

727175

It is hereby certijred that the Seaetary of State of Ohio has curtady of the buseeess records forMANSFIFlD CAPITAL
CORPORATION and that said business records show the filing tmd recording of

Docu+nent(sl Document No(s):
DOMESTIC/DfSSOLt1TICN W817001164

United Statesof America Wimess my Land and the seal of the Sectetary
Statc of Obio of State at Cofumbus, Oltio,lLis lst day of

OfficeoftheSectelaryofStlae Jtme,A.D 1998

Bob Taft
Secretary of State
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MANSFIELD CAPITAL CORPORATION
CERTIFICATE OF DISSOLUTION

CHARTER NO. 727175

KEITH A. BROWN, President, and DALE A. KUCAJ, Secretary, of MANSFIELD

CAPITAL CORPORATION f.ka.141ANSFIELD FOUNDRY CORPORATION f.k.a

MANSFIELD ACQUI3ITION CORPORATION, an Ohio corporation, do hereby certify as

follows:

1. The name of the relevant corporation is MANSFIELD CAPITAL

CORPORATION.

2. A resolution of dissolution of said corporation has been adopted and is presently

in full force and effect.

3. On atay 13 ^ 1998, by a writing pursuant to Section 1701.54 of the

Ohio Revised Code, signed by all of the shareholders and directors of said Corporation, the

shareholders and directors adopted the aforesaid resolution of dissolution of said corporation.

4. The place where said corporation's principal office is located is Westlake,

Cuyahoga County, Ohio.

5. The names and addresses of the Directors, officers, and Statutory Agent of

MANSFIELD CAPITAL CORPORATION are as follows:

Keith A. Brown, Director, President
30400 Detroit Road, Suite 203
Westlake, Ohio 44145-1855

Dale A. Kucaj, Director, Secretary and Treasurer
30400 Detroit Road, Suite 203
Westlake, Ohio 44145-1855

Dale A. Kucaj, Statutory Agent
30400 Detroit Road, Suite 203
Westlake, Ohio 44145-1855

Appendix Page No. 204



Frank Calandra, Jr., Director
30400 Detroit Road; Suite 203
Westlake, Ohio 44145-1855

Jack Calandra, Director
30400 Detroit Road, Suite 203
Westlake, Ohio 44145-1855

Noel Brown, Dfiector
30400 Detroit Road, Suite 203
Westlake, Ohio 44145-1855

IN WITNESS WHEREOF, said KEITH A. BROWN, President, and DALE A. KUCAJ,

Secretary, of MANSFIELD CAPITAL CORPORATION, acting for and on behalf of said

corporation, have hereunto subscribed their names on this 13 day of May

Ke4th A. Brown, President

Dale A. Kucaj, Secretary

F:XDEPTCORPICHIMERA%iANSF)EI..DIS
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J. Kenneth Blackwell
Secretary of State

FIFTB;: The name and Ohio address of the statutory agent is:

Dale A. Kucaj 30400 Detroit Avenue, Suite 203

(namo) (streelandnum6er)

Westlake , Ohio .44145

(city, village ortownship) (zip ade)

(AP.D. Box eddress cannot be accepted.)

NOTE: IF the statutory agent listed in item "FIFIT-I" has changed or differs from the agent currently appearing on the
corporate records in the Secretary of State's office, the named-agent must aclmowledge and accept the appointment as
slatatory agent,

ACCEPTANCE OF APPOINTMENT

The undersigned, named herein as the statutory agent for the corporation named herein,

(PTint
hereby acknowledges and accepts the appointment as staiutory agent for said corporation.

(Signatute of Statutary Agent)

SIXTH: The undenagned have been authorized to execirte and file this certificate by a resolution adopted
(Check one of the following)
q at a special meeting of the shareholders of said corporation, notice of which was given to all shareholders of

every class, whether entitled to vote or not, by the votes cast in person or by proxy by the holders of recozd
of shares entitling them to exercise "/a of the voting power

^ in a writing signed under provisions of Section 1701.54 of the Revised Code by all of the shateholders who would
be entitled to a notice of a meeting held for such purpose) declaring that the corporation elects to wind up its
affairs and dissolve

IN WITNESS WHER.EOF, the above signed officer acting for and onbehslf of the corporation have hereunto snbscnbed his/her
nameson October 6, 2000

(date)

Signature:
(Authorized officer)

Name: Keith A. Brown, President

150-DISS Page 2 of 6 Versipl: YgRl99
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vom

REOUIRED

PASTE
REYBAIE
STAMPS
ON

REVERSE

SIDE

rJ`(LW4,

^%pqc 75 e.TiF,Bi^rgy Keith A. Brown^ ee^U/^^th A.
Brown Revocable Livine Trust) dtd 03/29/86 fi.coc ^:$

Keith A. Brown, Trustee U/D/T (Keith A. .9aegIall October 1, T/0199 41 _ o

Brown Revocable Trust) dated December 28, 2f100
No. ORIGINAL
CERTIFICATE

No.OFORIGiNAL
SHARES

NO.OFSHARES
TRANSFERRED

.ga4e^ December 28. )W 2000 -75- -75-



...

^ ^.,



CgiMI:$A CORPORATION

. 'mar pxlixe c^teceihe^, x
PLRAf6 IN6CRY ^OCII^I [CCU0.ITY OR OTN6A

IDtNiI1TIN6 NUMDEq O/ A6310Nt6

I

TMEONMLRCALtMNKCO« CLiV6L^ND

HEREBY SELL. ASSIGN AND TRANSFER UNTO

ra.,n] rnwn Trustee of the Reith A. Brown F2ite Trust dated

D'eaember 14, 2001

a11 - ------------ - ---
OF THE SHARES

REPRE8ENTEDBY THE ATTACHED CERTIFICATE (NO "3- ) AND DO HEREBY IRREVO_

CABLY CONSTITUTE AND qppO1NT ATTORNEY

TO TRANSFER THE SAID SHARES ON THE BOOKB OF T W4THIN NAMED CORPORATfON
WITH FULL POWER OF SUBSTITUTION IN THE PREM18

DATED_Ilecembet 15 20U1
lne^

Pil
Reith A. Brown, Trustee II)^ T(Reith
A. Brown Revocable Trust) ated 12/28/ t
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vn4ERE

REaUNiED

PASTE

REVENUE

STAMP$

ON

REVBiSE

sroE

,l`l6uEa^to Keith A. Brown. Trustee U/D/T (Keith A.

Brown Revocable Trust) dated December 28, 2000

^¢fed December 28. XW 2000

°ALLSGTE IEfW BUiFLY CC.
^06GN411 WM9vNt. CbwbnE OhbN1$ 66C11-0)

._^..

^
Keith A. Brown, Trustee II T Reith A.
Brown Revocable Livine Trust) dtd 05/29/86

-gafe2^
NO.ORIGINAL
CERTIFICATE

-6-

NO, OF ORIGINAL
SHARES

-400-

_ "^ ^

NO.OFSHARES
TRANSFERRED

-400-



THBCORPORATION WII,L MAIL TO THEHOLDEROF THE SHARES
REPRESENTED BY THIS CERTIFICATE A COPY OF THE EXPRESS
TERMS OF SUCH SHARES, WITHOUT CHARGE, WiTHI.N FIVE (5)
DAYS AFTER RECEIPT OF WRITTEN REQUEST THEREFOR.

THE SHARES REPRESENTED BY THIS CERTIFICATE WERE ISSUED
BY A CORPORATION SUBJECT TO A STATUTORY CLOSE
CORPORATION AGREEMENT UNDER OHIO REVISED CODE
SECTION 1701.591. ANY PURCHASER OR TRANSFEREE OF THESE
SHARES IS BOUND BY THE AGREEIv1E1^IT AND SHALL BE
CONSIDERED A PARTY TO THE AGREEMENT. SAID^ CLOSE
CORPORATIONAGREEMENT WAS ENTERED INTO AS OF THE 1ST
DAY OF JANUARY, 1996 AND AMENDED ON MARCH 1, 2000, BY
AND BETWEEN .POLY SHAPES CORPORATION, AND ITS
SHAREHOLDERS, AND RESTRICTS THE FREE TRANSFERABILITY
OF SAID SHARES. THE CORPORATION WILL NIAIL TO THE
HOLDER OF TH4S CERTIFICATE, WITHOUT CHARGE, A COPY OF
SUCH AGREEMENT WITHIN FIVE (5) DAYS AFTER RECEIVING A
WRITTEN REQUEST THEREFOR

POLY SHAPES CORPORATION

Hbrm 81.E Btock OertlHcete AEB4{Dment THE OHIO L[GAL lLANK CO.. CLNELAND

e^{ E^^

911j^ ^^'Q ^^^ I HEREBY SELL• ASSIGN AND TRANSFER UNTO ^wD
" D>w

PLEABE INYEBT ROCIAL B[CYRRY ON OiN6R
• IDEMTII N4 NYMB[ R A88^

Noel Brown, Trustee o

14, 2001

the Keith A. Brown Flite Trust dated December

all__________________.______.._____.._________^_____ ____

REPRESENTED BY THE ATTACHED CERTIFICATE (No -^- ) AND

CABLY CONSTITUTE AND APPOINT '^'h.. ^LL^^+ M_ Cawl ev^

TO TRANSFER THE SAID SHARES ON THE BOOKS OF TH
N)ITH FULL POWER OF SUBSTITUTION IN THE PREMISE

DATED December 15, 2001

OF THE SHARES

DO HEREBY IRREVO.

ATTORNEY
ITHIN NAMED CORPORATION

1Ceith A. BrowR, Trustee U/D/
Brown Revocable_Truet) dated

^o-

y^2
w N
O K

yi0

zg^
yi^
^wy

2wp
^14
A Z
O w
^O^
w•
^^io

^n^

^^s
D^tl

i,^y2

z ^Lw

f^B
>a
^.os^^
^_

(Keith A. S^
12/2$/00 _ _ _ i
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wxERE

RWUIRED

PASTE

REVENUE

STAMPS

ON

REHERCE

SIDE

[./Kvg, [!i Keith A. Brown, Trustee U/D/T (Keith A.

,̂^^^ .^^^^ _X.I.
Keith A. Brown, Trustee U/ /T (Keith A. ^
Brown Revocable Livinz Trust) dtd 05/29/86 A

Julv 1 49

Brown Revocable Trust) dated December 28. 2000
No.ORIGINAL
CERTIFICATE

NO.OFORIGINAL
SHARES

NO.OFSHARES
TRANSFERRED

_q.&g/ December 28,. m 2000 -400- -400-

!,9

MiNA1A4L0ELI0ALbLWtYCY..MGamwie,0dw.Cmnb4N.J.014,e^iW



THE CORPORATION WII,L MAIL TO THE HOI.DER OF THE SIiARES
REPRESENTBDBY THIS CERTIFICATEA COPYOF THEEXPRESS TERMS
OF SUCH SHARES, WITHOUT CHARGE, WITHIN FIVE (5) DAYS AFTER
RECEIPT OF WRITTEN REQUEST THEREFOR.

THESE SECURITIES HAVE NOT BEEN REGISTERED UNDBR THE
SECURITIES ACT OF 1933, AS AMENDED, AND, FOR A PERIOD OF AT
LEAST NINE (9) MONTHS FROM THE DATE OF TIIE LAST SALE BY THE
CORPORATIONOF THESECURPf1ESINTHEOFFERIlVGOF WHICHTHESB
SECURITIES AREAPART,AI.LRESALES, PLEDGES,HYPOTHECATIONS,
OR OTHER TRANSFERS OF 'I'HESE SECURITiES BY ANY PERSON OR.
BUSINESS ORGANIZATION SHALL BE MADE ONLY TO PERSONS OR
BUSINESS ORGANIZATIONS WHO ARE RESIDENT WITH[N THE STATE
OF OHIO.

THESHARESR.EPRESENTEDBY THI,S CERTIFICATE WEREISSUEDBYA
CORPORATION SUBJECT TO A STATUTORY CLOSE CORPORATION
AGREEMENT UNDER OHIO REVISED CODE SECTION 1701.591. ANY
PURCHASER OR TRANSFEREE OF THESE SHARES IS BOUND BY THE
AGREEMENT AND SHALL BE CONSIDERED A PARTY TO THE
AGREEMENT: SAIDCLOSECORPORATIONAGREEMENT WAS ENTERED
INTOAS OFTHE 1STDAYOFJULY,1999, BYANDAMONGGLOBALFIL IvI
& PACKAGING CORPORATION, KEITH A. BROWN, TRUSTEE U/D/T
(ICEITH A. BROWN REVOCABLE LIVING TRUST) DATED MAY 29, 1986,
JAMES R HENDERSHOTANDDALEA.KUCAJ,TRUSTEEU/D/T(DALEA.
KUCAJELECTING SMALLBUSINESS TRUST) DATED APRIL 1, 1998 AND
RESTRICTS THE FREE TRAN FERABII,ITY OF SAID SHARES. THE.
CORPORATION WILL MAIL ^f 1('j3E HOLDER OF THIS CERTIFICATE,

r

GLOBAL FILM & PACKAGING CORPORATION

Pbes, 81•ffi Btpelc Certltlsate Assignmenf TNE ONIO uawt RLUNR c0.. CL[V v4RNp

oAzdm CC
7FQ^1^ HEREBY SELL. ASSIGN AND TRANSFER UNT9

YLEAlB INSERT NCfdAL lCCYRITT OR OTHER
tOZN 1 A66t6N L

I

Noel Brown, Trustee of the Ke^th A. Brown Flite Trust, dated December

14, 2001

---------------------------------------all -------------

REPRESENTED BY THE ATTACHED CERTIFICATE ( No....-._9

CABLY CONSTITUTE AND APPOINTThOmaB.M. CSWleL

TO TRANSFER THE SAID SHARES ON THE BOOKS OF

WITH FULL POWER OF SUBSTITUTION IN THE PREMI

DATED Tnrcmhar 15 20

OF THE SHARES

^) AND DO HEREBY IRREVO-

ATTORNEY
WITHIN NAM.ED CO'RPORATIqN

tg a

e
Cp^J
N
sty

9
I

g ^_ 4a
R2.,
ZRO

=g>
^MS

^^4

211
^;'b$

ith A . ' Br , TrUStee SI
A. Brown Revocable Trust) dated 12/28/Otl" @
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WNFJ(E
REOKpR® ------^

PASTE

6^^

RevENUE fd, Keith A. Brown, Trustee U/D/T (Keith A.
STAMPS

ON Brown Revocable Trust) dated December 28. 2000
REVERSE

SIDE -Tq,42/ December 28. ^no

^^ ^ ^
Keith A. BrowR, TrusteeWU/ /T (Keith A. ddd ^
Brown Revocable Livine Trust) dtd 05/29/86

a4al November
No. ORIGINAL
CERTIFFlCATE

]

16
NO.OFOpIGINAL

SNAREE

/928 ow X9T
NO.OFSXARES
TRANSFERREC

1

OIYYlA1LSRTEI[G115NKYCO..QrM^uOM.ONaO.N.J.01C1C WCIi01



._a._ t4l ilI 7_9

' AZ
oRK

AND DO HEREBY IRREVO. =^y

LKa

ATTORNEY 219^4

WITHIN NAMED CORPORATION nz°a

xeith A. Brown, Trustee jYf /T (Keith A.
Brown Revocable Trust) dated 12/28/00

" m ^
a 9^^^^- IR

I^'] (^"O>7 >d 0
v "r.J

^n tz o
=W M

zo'1O

Pbrm 81.E Stuek Cerriflmte ARelgnmenT
TRILOGY INVESTMENTS, INC.

TN[ OHIO L[YAL lLANK CC.. Ct6VElANO

-_t-__1 fi o
^Dx PnLUE 'QLEj.STE.U^ I HEREBY SELL. ASSIGN AND TRANSFER UNTO owj

m
PLG4[ INafRT ROCIAL SECURITY OR OTHER

1eaNTIMN4.1uN

Noel Brown, Trustee of the Keith A. Brown Plite Trust dated December

14, 2001

ya

____- ---- r___________ x o &
OF THE SHARES 1im

REPRESENTED BY THE ATTACHED CERTIFICATE (No=5-

CABLYCONSTITUTEANDAPPOINT 'M+mmaa M_ (:am1n

TO TRANSFER THE SAID SHARES ON THE BOOKS OF

WITH FULL POWER OF SUBSTITUTION IN THE PREMI

DATED December 15, 2001

fIKWY ,^V^AMNMI.YpOM7MM//PWN(1.p.1TY
al ,YM W! X71NUIp)NI!`YH IIUNqIp W)qWISAN'

l^tNqpl'if4atl.iiHO^tlR7Mt 3J1f2Y

m o op r 9 y' 9



WHM
REGUNED

PAS1E
REVBnIe
srA►rs tAweWto. Keith A. Brown Trustee U/D/T (K t h A .
DN Brown Revocable Trust) dated Decembe 28 260

RkYEREE

December 28-
W 2000I

^^ .^
Keith A. Brown, Trustee U/ (Keith A.
Broom Revocable Livine Trust) dtd 05/29/86

.9aW Februar 26 /.098
No. ORIGINAL NO.OF ORIGINAL No. OF SNAREa
CERTIFIDATE SNARES TRANSFERRED

=L- -500- -500-



DATE: DOCUMENT 10 DESCRIPTION FILINQ EXPED PENP.I.TY CERT
10/24/2000 200029702218 DOMESTIC/DISSOLUTION (DIS) 35.00 10.00 .00 .00

Receipt .
This is not a bill. Please do not remit payment.

CAVITCH FAMILO DURKIN & FRUTKIN
ATTN SUZANNE M FULLERTON
E OHIO BLDG 14TH FL
CLEVELAND, OH 44114-2876

STATE OF OHIO

Ohio Secretary of State, J. Kenneth Blackwell

971701

It is hereby certified that the Secretary of State of Ohio has custody of the business records for

DELPffi REALTY CORPORATION

and, that said business records show the filing and recording of:

Document(s) Document No(s):

DOMESTIC/DISSOLUTION 200029702218

United States of America
State of Ohio

Office of the Secretary of State

Witness my haud and the seal of
the Secretary of State at Colnmbus,
Ohio this 20th day of September,
A.D.2000.

Ohio Secretary of State

COPY
.00
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Prescribedby ^.'Kenneth Blackwett
Please obtain fee amount and mailing 3nstructions from the Forms
Inventory List (using the 3 digit form # located at the bottom of this
form). To obtain the Forms Inventory List or for assistanoe, please

call Customer Service:
Central Ohio: (614)-466-1015 Toll Free: 1-877-SOS-FILE (1-877-767-3453)

CERTIFICATE OF DISSOLUTION
BY SHAREHOLDERS OF

CITY & STATE
Westlake, Ohio 44145
Westlake, Ohio 44145

FIRST: Delphi Realty Corporation
(Sxaot Nazne of Coiporafion)

971701
(CharterNumber)

Keith A. Brown , who is President
(name) (ti4e)

of the above named Ohio corporation, articles of incorporation of which were filed in the office of the Secretary of State on
Maroh 19, 1997 do hereby certify thaG

(date)
SECOND: The place where its principal office in Ohio is or is to be located is :
Westlake , Ohio CUYAHOGA

' (oity, towusLip, orvillage) (cnurd3')

THIRD: The names and complete street addresses of the DIRECTORS are:
(AP.O. Box addresv esmot be aocepteA.)

NAME STREET CITY & STATE ZIP CODE

Keith A. Brown 29287 Grand Court Westlake, Ohio 44145
DaleKncaj 3125 ClarkParkw:ry Wesflake,Ohio 44145
Je$BrqL. PeUas 2617 Dartmoor Road Clevelanr] Heights OH 44118

FOU1tTH: The names and complete street addresses of the OFFICERS are:
(A P.O. Box eddress aazaot be accepted-)

NAME
Keith A. Brown
Dale Kncaj
Jeffery L. Petras

150-DfSS

STRBET

29287 Grand Court

3125 C1arkParkway

2617 laart-moor Road

Expedite this form

© Yes

ZIP CODE

Cleveland Heights OH 44118

Page 1 of 6 Version^ 7/jJ/^99
Appendix Page f3o.



•DATE - DOCUMENTNO DESCRI FlUN6 EXPED PENALTY CERT CO)
1. 7/8/1998 199817001164 DIS D. fiIC/DISSOLUTION ...^ 35.00 0.00 0.00 0.00 O.

TOTAL 35.00 0.00 ODO 0.00 O.

Return To:
CAVITCHFAMILO DURWN & FRUTKIN
THE E OHIO BLDG 74N FL
CLEVELAND, OH 441142876

--cutalong 1he dotted Ilne--------

7'he State of Ohio
10^ Certificate 4&

Secretary of State - Bob Taft

727175

It is hereby certtfted Urat the Secretary of State of Ohio has custody of the bu3iness records forMANSFIFLD CAPITAL
CORPORAT7ON and thatsaid business records show the fiGng m)d recordiag of.

Daca,mentls) Dac!me-nt No(s)
DOMESTlC/DISSOLUTlON 199817001164

United States of Ametica Witness my baud and the seal of the Secretary
State of Ohio of State at Colt>mbos, Oldo, This lst day of

OfHce af the Secretazy of State 7une, A.D. 1998

Bob Taft
Sacretaty of State
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MANSFIELD CAPITAL CORPORATION
CERTIFICATE OF DISSOLUTiON

CHARTER NO. 727175

KEITH A. BROWN, President, and DALE A. KUCAJ, Secretary, of MANSFIELD

CAPITAL CORPORATION fk.a. MANSFIELD FOUNDRY CORPORATION f.k.a

MANSFIELD ACQUISITION CORPORATION, an Ohio corporation, do hereby certify as

follows:

1. The name of the relevant corporation is MANSFIELD CAPITAL

CORPORATION.

2. A resolution of dissolution of said corporation has been adopted and is presently

in full force and effect.

3. On Mav 13 _, 1998, by a writing pursuant to Section 1701.54 of the

Ohio Revised Code, signed by all of the shareholders and directors of said Corporation, the

shareholders and directors adopted the aforesaid resolution of dissolution of said corporation.

4. The place where said corporation's principal office is located is Westlake,

Cuyahoga County, Ohio.

5. The names and addresses of the Directors, officers, and Statutory Agent of

MANSFIELD CAPITAL CORPORATION are as follows:

Keith A. Brown, Director, President
30400 Detroit Road, Suite 203
Westlake, Ohio 44145-1855

Dale A. Kucaj, Director, Secretary and Treasurer
30400 Detroit Road, Suite 203
Westlake, Ohio 44145-1855

Dale A. Kucaj, Statutory Agent
30400 Detroit Road, Suite 203
Westlake, Ohio 44145-1855

Appendix Page No- 220



Frank Calandra, Jr., Director
50400 Detroit Road, Suite 203
Westlake, Ohio 44145-1855

Jack Calandra, Director
30400 Detroit Road, Suite 203
Westlake, Ohio 44145-1855

Noel Brown, Dllector
30400 Detroit Road, Suite 203
Westlake, Ohio 44145-1855

IN WITNESS WHEREOF, said KEITH A. BROWN, President, and DALE A. KUCAJ,

Secretary, of MANSFIELD CAPITAL CORPORATION, acting for and on behalf of said

corporation, have hereunto subscribed their names on this 13 day of May , 1998.

KeFith A. Brown, President

F:\DEPrCOR1qCkIIhMRAUfANSPSELDI3
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J. Kenneth Blackwell
Secretary of State

FIFTH: The name and Ohio address of the statutory agent is:

Dale A. Kucaj 30400 Detroit Avenue, Suite 203
(name) (etreetandmreber)

Westtake , Ohio . 44145

(city,villageortownslup) (zip code)

(AP.O. Box address oannot be accepted.)

NOTE: IF the statutoty agent listed in item "FIFfH" has changed or differs from the agent currently appearing on the
corporate records inthe Secretary of State's office, the named agent must acknowledge and aocept the appointment as
statatory agent.

ACCEPTANCE OF APPOINTMENT

The undersigned, , named herein as the statutory agent for the corporation named herein,
(p,incnanw)

hereby acknowledges and accepts the appointment as statutory agent for said corporation.

(Signature of Statutory Agent)

SIXTfi: The undersignefl have been authorized to execirte and file this certificate by a resolution adopted
(Check one of the following)
q at a special meeting of the shareholders of said corporation, notice of which was given to all shareholders of

every class, whether entitled to vote or not, by the votes cast in person or by proxy by the holders of record
of shares entitling them to exercise "/o of the voting power

0 in a writing signed underprovisions of Section 1701.54 of the Revised Code by all of the shareholders who would
be entitled to a notice of a meeting held for such purpose) declaring that the corporation elects to wind up its
affairs and dissolve

IN WITNESS WHEItEOF, the above signed officer acting for and onbehalf of the corporation have hereunto sabscnbed his/her
nameson October 6, 2000

(date)

Signature:
(Aufhorized 06cef)

Name: Keith A. Brown, President

150-DISS Page2 of 6 ^/ersi: 7^j^/99
Appendix age o.
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P.brm 8140 9/ock Cmattl¢ate Assignment TMt OHIO LECAI NNMKC4.. ^O

^31^ ^A.{AC ^KEC${DrU^^ I HEREBY SELL, ASSIGN AND TRANSFER UNTO .
nLG66 INlCRT Rp61114 SLCURITY OR OTM6R

IGttRIPY1Np M! GR ARS16N &
Y ^

^t L

Muel Rr o,n,TruaW of the Keith A. Brown FLite Trust dated

December 14, 2001

s1]

REPRESENTED BY THE ATTACHED CERTIFICATE

CA®LY CONSTITUTE AND APPOINT 'ba-se M_ Camt
TO TRANSFER THE SAID SHARES ON THE BOOKS OF
WITH FULL POWER OF SUBSTITUTION IN THE PR6MIS

¢

S

_
Reith A. Brown, Trustee U/ T(Reith

A. Brotan ltevoceble. Truet) __ ted _12/28/ _,

CBItzBA CoBPOItATION

4w^

OF THE SHARES ^^

AND DO HEREBY IRREVO.

ATTORNEY

2
ii
14

WITHIN NAMED CORPORATION
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WHERE

REDUIRED

PASTE

REVENUE

STAMPS

ON

REVER9E

SIDE

Keith A. Brown. Trustee U/D/T (Keith A.

Brown Revocable Trust) dated December 28, 2000

llafe^l December 28. " 2000

^^ ^ Ree^ -^^^ ^ -
Keith A. Brown, Trustee U/T (Reith A.
Brown Revocable Livine Trust) dtd 05/29/86

2000 ciff,^
^̂flIGINAL NO.OF ORIGINAI NO

^
NO. .OFSHARES
CERTIFICATE SHARES TRANSFERRED

-6- -400- -400-

'9



THECORPORAi.TION WII.L MAIL TOTHEHOLDEROF THE SHARES
REPRESENTED BY THIS CERTIFICATE A COPY OF THE EXPRESS
TERMS OF SUCH SHARES, WITHOUT CHARGE, WITHIN FIVE (5)
DAYS AFTER RECEIPT OF WRITTEN REQUEST THEREFOR.

THE SHARES REPRESENTED BY THIS CERTIFICATE WERE ISSUED
BY A CORPORATION SUBJECT TO A STATUTORY CLOSE
CORPORATION AGREEMENT UNDER OHIO REVISED CODE
SECTION 1701.591. ANY PURCHASER ORTRANSFEREE OF THESE
SHARES IS BOUND BY THE AGREEMENT AND SHALL BE
CONSIDERED A PARTY TO THE AGREEMENT. SAID'CLOSE
CORPORATION AGREEMENT WAS ENTERED INTO AS OF THE 1ST
DAY OF JANUARY, 1996 AND AMENDED ON MARCH 1, 2000, BY.
AND BETWEEN POLY SHAPES CORPORATION, AND ITS
SHAREHOLDERS, AND RESTRICTS THB FREE TRANSFERABILITY
OF SAID SHARES. THE CORPORATION WILL MAIL TO THE
HOLDER OF THIS CERTIFICATE, WITHOUT CHARGE, A COPY OF.
SUCH AGREEMENT WITHIN FIVE (5) DAYS AFTER RECEIVING A
WRITTEN REQUEST THEREFOR.

Fpxm Bl-E BWcY CortiIImte Aee(gnaacat

POLY SHAPES CORPORATION
THL ONIO LEOAL 1LANL CO.. CLEYELNN4

,QX Vaylj,e gecet* I HEREBY SELL. ASSIGN AND TRANSFER UNTO

PLEA9t INBEBT SOCIAL BECURITY OR OTMER
OPSWIMNU . UMBEN OI ASSIGNEE

w

S

Noel Brown, Trustee of the Keith A. Brown Flite Trust dated December ^s^

14, 2001
'

ewu
r>^
^AO

8Il ____________________________________________________
OF THE SHARES

C^,
REPRESENTED BY THE ATTACHED CERTIFICATE (No -7- ^ AND DO HEREBY IRREVO- ^'

K^L
CABLYCONSTITUTEANDAPPOINT '1'6nmaA M Cawlel7 ATTORNEY affi

TO TRANSFER THE SAID SHARES ON THE BOOKS OF TH ITHtN NAMED CORPORATION pYS
WITH FULL POWER OF SUBSTITUTION IN THE PREMISE

DATED December 15, 2001
a^

C 51
Relth A. Brown, Trustee II/D/ T Iteith
Brown Revooable Trust) dated T2/28/QO
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vniERE

REU1mED

PASTE

REV@!UE

STAMPS
ON

REVFREE

S IDE

400

Keith A. Brown, Trustee U/D/T (Keith A.

Brown Revocable Trust) dated December 28. 2000

December 28,. M 2000

Keith A Brown Truatee U /T (Reith A. , . ^
Brown Revocable Livine Truat) dtd OS/29/86

gaAa/
Jh¢^

Ju '.99$ o>9z/P
NO.ORIGINAL {I NO.OFORIGINAL NO.OF$HARES
CERTIFlCATE f $HARES TRANSFERRED

-8- -400- -400-

OIM1NWTqE1EWL51MP1Y00.,0tiCamreiO.M,QNaU,IlJ.0101! YIG13Gf



THE CORPORATION WILL MAIL TO TFIE HOLDER OF THE SHARES
REPRESENTEDBY TAIS CERTIFICATEA COPYOF THEEXPRESS TERMS
OF SUCH SHARES, WITHOUT CHARGE, WITHIN FIVE (5) DAYS AFTER
RECEIPT OF WRITTEN REQUEST THEREFOR.

THESE SECURITIES HAVE NOT BEEN REGISTERBD UNDER THE
SECURITIES ACT OF 1933, AS AMENDED, AND, FOR A PERIOD OF AT
LEAST NINE (9) MONTHS FROM THE DATE OF THE LAST SALE BY THE
CORPORATIONOFTHE SECURITIESINTHEOFFERINGOF WHICHTHESE
SECURITIES ARE A PART, ALL RESALES, PLEDGES, HYPOTHECATIONS,
OR OTHER TRANSFERS OF THESE SECURITIES BY ANY PERSON OR
BUSINESS ORGANIZATION SHALL BE MADE ONLY TO PERSONS OR
BUSINESS ORGANIZATIONS WHO ARE RESIDENT WITHIN TIHI STATE
OF OHIO.

THE SHARES REPRESENTED BYTHIS CERTiFICATE WERE ISSUEDBYA
CORPORATION SUBJECT TO A STATUTORY CLOSE CORPORATION
AGREEMENT UNDER OHIO REVISED CODE SECTION 1701.591. ANY
PURCHASER OR TRANSFEREE OF THESE SHARES IS BOUND BY THE
AGREEMENT AND SHALL BE CONSIDERED A PARTY TO TiID
AGREEMENT: SAIDCLOSE CORPORATIONAGREEMBNT WAS ENTERED
INTOAS OF THE ISTDAYOF JULY,1999,BYANDAMONGGLOBALFIL:M
& PACKAGING CORPORATION, KEITH A. BROWN, TRUSTEE U/D/'1'
(KEITH A. BROWN REVOCABLE LIMG TRUST) DATED MAY 29,1986,
JAMES R HENDERSHOT ANDDALEA. KUCAJ,TRUSTEE U/DtT(DALEA.
KUCAJ ELECTII3G SMALL BUSINESS TRUST) DATED APRIL 1, 1998 AND
RESTRICTS THE FREE TRAN FERABILITY OF SAID SHARES. THE
CORPORATION WILL MAIL ^'^'UiE HOLDER OF THIS CERTIFICATE,

I

Furm S1$

GLOBAL FILM & PACttAGING CORPORATION

Bt4ck CErtlHeate ARRlpomens

^B17r PtUlti YQCCWYbl, HEREBY SELL. ASSIGN AND TRANSFER UNTp

PLEALCE•I'NSERTRO0111LlECUR,TYOROTHMt .
R)EU RriN4N MlERO, 6EIONEE . '.rE.^

Noel Brown, Trustee of the Keith A. Brown Flite Trust,

14, 2001

dated:December

OF THE SHARES

REPRESENTED BY THE ATTACHED CERTIFICATE (NO -9- ) AND DO

CABLY CONSTITUTE AND APPOINTThONaeM. Cawley

TO TRANSFER THE SAID SHARES ON THE BOOKS OF T^.' WITHIN NA

WITH FULL POWER OF SUBSTITUTION IN THE PREMI

DATEDnpC°IDb°L' 15

HEREBY IRREVO.

__ATTORNEY

ioz
a^A

ee3R{^i

Ow^

' I I -..
ith A. r , Trustee- e a I

^A. Brown Revocable Trust) dated 12/28/Od
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wNERe
REalNiEO

PASTE
e7C4c

REVENUE Keith A. Brown , Trustee U/D/T (Keith A .STAMPS

oN Brown Revocable Trust) dated De
REVEASE cemb r2st 2000/^

SIDE JJrr.r.̀e2/ December 28 M 20p

Keith Browd e/^th A. ^^d^^^^^"^""
Brown Revocable Living Trust) dtd 05129/86

.YaAgl No ember '01 98 9,0 4p
NO.ORIGINAL NO.OFORIGINAL NO.OFSNARES
CERTIFICATE SNARES TRANSFERRED

1



....__^.̂ ^, i A i 7_1. ti yJt
Foem 81.E Steck CBrtlHeate Aeelgnmeat

TRILOGY INVESTMENTS, INC
.TXEONIDLE"ALSUNKCD.. CLN6 RND

HEREBY SELL. ASSIGN AND TRANSFER UNTO

14, 2001

IDENT yAZ

Noel Brown, Trustee of the Keith A. Brown Flite Trust dated December a=a

PLEASE INSERT RDGIAL BECURITY OR OTH6R
G dNMBER CP ASSISNE6W

ail _ r ^ --- -
OF THE SHARES

REPRESENTED BY THE ATTACHED CERTIFICATE ( No. -5- ) AND DO HEREBY IRREVO.

DATED December 15, 2001

WITH Fl1LL POWER OF SUBSTITUTION IN THE PREMI

CABLY CONSTITUTE AND APPOINT T^+nma a M. Cawley

TO TRANSFER THE SAID SHARES ON THE BOOK$ OF T

----.rxwvrarEn.wroza,xax+eaw,iNaosmm
lIUVIB ivMY4lYACliw 3UDqrawxn IIVFBr

3R^RaMrn^au^aaAr^sr^xMKac+mmwtfiw
. ?AOMWWOYAA{90>M3Ne7, '̂/(p,y

ATTORNEY

WITHiN NAMED CORPORATION

i3y
Dmn^m.
>Ti.l

AS
xms

Am

39^i

^mi^^ S w
^Y

c33

x^n

nxa

i<O^>ea^f
Reith A. Brown, Trustee /T (Keith A. ;^
Brown Revocable Trust) dated 12/28/00

_..^.. _^..

y
^tz
M 9̂ A.

4, ^^m ^ a 0
^ ^°

y ^̂
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