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EXPLANATION OF WHY THIS IS A CASE OF PUBLIC OR GREAT GENERAL
INTEREST AND INVOLVES A SUBSTANTIAL CONSTITUTIONAL

QUESTION AND WHY LEAVE TO APPEAL SHOULD BE GRANTED

The Fourth Amendment to the Constitution of the United States, as applied

through the Fourteenth Amendment, and Article I, § 14 of the Ohio Constitution prohibit

unreasonable searches and seizures.1 Warrantless arrests are generally per se

unreasonable, subject to specifically established exceptions? One such exception is the

existence of probable cause to believe that a criminal offense has been or is being

committed.3 It is axiomatic that a finding of probable cause is to be analyzed by a court

using the "totality of the circumstances."4 As this Court has stated:

"An arrest without a warrant is constitutionally invalid unless the arresting
officer had probable cause to make it at that time. To have probable
cause, the arresting officer must have sufficient information derived from
a reasonably trustworthy source to warrant a prudent man in believing that
a felony is has been committed and that it has been committed by the
accused."5

In the instant case, the Sixth District Court of Appeals found that the police had

probable cause to anest Mr. Mitchell.6 The probable cause finding was based on a

"verified" tip from an informant and observations made by officers during surveillance.7

The record indicates that the tip was, in fact, not verified. The address provided by the

informant and the address where the police ultimately found Mr. Mitchell are separated

by several blocks. Moreover, many of the observations made by the police were

consistent with innocent activity.

1 Katz v. United States (1967), 389 U.S. 347, 357.
2 Katz at 357.
3 United States v. Watson (1976), 423 U.S. 411, 417-424.
° State v. Homan (2000), 89 Ohio St.3d 421, 427, 2000-Ohio-212.
5 State v. Timson (1974), 38 Ohio St.2d 122, 127.
6 State v. Mitchell (2007), 2007-Ohio-5316 (6"'), ¶ 34.
'Id.¶34.
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Based upon the decision in the instant matter, other decisions from the Sixth

District Court of Appeals, and this Court's decision in State v. Jordan, there seems to be

great confusion concerning the quantum of information required to establish not just

probable cause, but also the less-stringent "reasonable, articulable suspicion."8

In State v. Cabell and State v. Young, the Sixth District found that the police

lacked probable cause. The facts of those cases are nearly identical to the facts of this

matter.

In Cabell, the Sixth District noted that the facts known to the officers at the time

of the arrest were (1) appellee had sold cocaine to a CI during a controlled buy eight days

before his arrest; (2) officers observed appellee driving his van in the general area of

Toledo in which the informants said appellee was delivering cocaine; (3) appellee had

apparently, according to officers, participated in a sale of cocaine when he pulled into a

Bob Evans parking lot and a man momentarily entered appellee's van; and (4) appellee

began to exit his mobile home park during the time period in which a CI had said a

cocaine transaction was to take place 9

The court noted that it could easily discard the "apparent" drug transaction and

the sight of the appellee driving his van in the general area, as both activities are entirely

commensurate with innocent activity.10 The court also discarded the act of exiting the

$ See State v. Jordan (2004), 104 Ohio St.3d 21, 2004-Ohio-6085; State v. Nelson (1991), 72
Ohio App.3d 506; State v. Young (2005), 2005-Ohio-3369 (6"); State v. Rivera (2006), 2006-
Ohio-1867 (6th); State v. Cabell (2006), 2006-Ohio-4914 (6th); and State v. Mitchell (2007),
2007-Ohio-5316 (01)

9 State v. Cabell (2006), 2006-Ohio-4914 (0), ¶ 28.
mId.¶29.
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mobile home park at the time of the alleged drug dea1." The State was left with nothing

more than a controlled buy that took place 7 days prior to the arrest. As such, the court

affirmed the trial court's decision wherein the court found that the police lacked probable

cause to make an arrest.

Similarly, the Sixth District found that the police lacked probable cause in State v.

Young.1z In Young, the police had information that Young had agreed to buy cocaine

form a federally indicted defendant.13 A deal was arranged to occur on July 30, 2002,

with appellant leaving his home at 2:00 p.m.14 The officer conducting surveillance

observed a previously convicted drug dealer enter the house and leave; the brother came

to the house who had previously done a controlled buy at the house; and the mother left

the house with "somebody".15 At approximately 2:00 p.m. Young left his home, put

"something" into the trunk, and left.16 The Sixth District acknowledged that none of the

observed actions of Young was indicative of criminal activity.17 In fact, the court noted

that the actions were "equally consistent with innocent behavior, such as traveling to a

restaurant or store, visiting a friend, or simply "joy-riding."1S Therefore, "despite the tip

information, without something more to indicate criminal activity, appellant's actions

were insufficient to establish probable cause.i19 Because the stop and arrest were illegal,

all evidence obtained thereafter was tainted.

"Id.¶30.
12 State v. Young (2005), 2005-Ohio-3369 (6'h)

13 Ibid.
1aId.4.
1sId.¶4.
16Id.5.
"Id.¶23.
18 Ibid.
19 Id. ¶ 24.
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In State v. Rivera, the Sixth District found, despite a wealth of information, that

the police lacked the quantum of information needed to satisfy the less stringent

"reasonable, articulable suspicion" standard. Again, the facts of Rivera are nearly

identical to the facts of the instant matter. And yet the court found that the circumstances

of that case not only failed to meet the standard for a finding of probable cause, but failed

to meet the less stringent standard for a reasonable, articulable suspicion.

In Rivera, the Sixth District was presented with information similar to the

information supplied in the instant matter.20 The police were given a tip from an

informant that Mr. Rivera would be at a parking lot of a certain strip mall, between 5:30

and 6:00 p.m., and would be delivering a half kilo of cocaine to the informant 21 At 5:45,

Mr. Rivera entered the parking lot.ZZ The police recognized Mr. Rivera from the booking

photo. He parked near the informant's car, began to exit his vehicle, and the police

pinned him in and approached with guns drawn23 In finding that the police lacked the

requisite reasonable, articulable suspicion to conduct the stop, the court noted that "the

informant predicted no future behavior by appellant that indicated the informant was

either truthful or his information reliable."24 The court went on to note that the

information merely predicted two neutral details: the appellant drove into a public place

at a certain time?5 Based upon these facts, the court of appeals found that the police

lacked the requisite quantum of information for a reasonable, articulable suspicion, much

less probable cause.

20 State v. Rivera (2006), 2006-Ohio-1867 (6`11).
21Id.¶4.
ZZId.¶6.
23 Id. ¶ 7.
24Id.¶27.
25 Ibid.



Though this Court did not address the issue of probable cause in State v. Jordan,

the decision supplies some much needed guidance.26 In Jordan, this Court noted that a

verified tip from an informant, alone, was insufficient to satisfy the less stringent

standard of a reasonable, articulable suspicion. But the verified tip coupled with the

flight of one of the suspect's compatriots and the suspect's presence in a high-crime area

established a reasonable, articulable suspicion. In the instant matter, the court of appeals

was presented with an unverified tip from an unknown informant and several

observations made by the police. All of which were consistent with innocent activity.

The amount of information in the hands of the police at the time of arrest in this case is

significantly less than the quantum of information known to the police in Jordan. And

yet the Sixth District concluded that the information in this case was enough to establish

probable cause. It is interesting to note that the information in Jordan was enough to

establish only a reasonable, articulable suspicion. And that was only after it was

bolstered by observations of flight and the suspect's presence in a high-crime area.

Based upon the apparent confusion regarding "probable cause" and "reasonable

suspicion", the instant case involves substantial constitutional questions. Furthermore, as

this case deals with the quantum of information needed to effectuate a seizure of a citizen

of this State, it is clear that this is a matter of public or great general interest. A decision

by the Supreme Court of Ohio will provide the much-needed guidance that the courts of

appeals need in determining when information is sufficient to satisfy either probable

cause or a reasonable, articulable suspicion. Accordingly, leave to appeal should be

granted in the instant case.

26 State v. Jordan (2004), 104 Ohio St.3d 21, 2004-Ohio-6085.
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STATEMENT OF THE CASE

On April 11, 2006, Ervin Mitchell was indicted by the Grand Jury of Lucas

County. Mr. Mitchell was charged with Trafficking in Cocaine, a felony of the first

degree, Possession of Cocaine, a felony of the first degree, and Assault, a felony of the

fourth degree.

On the 8a' day of August, 2006, Mr. Mitchell filed a motion to suppress. A

hearing was held on that motion October 12. The trial court denied that motion on

December 8, 2006. On January 31, 2007 Mr. Mitchell withdrew his previous pleas of not

guilty and entered a plea of no contest to the amended charge of Trafficking in Cocaine, a

felony of the second degree. On February 26, 2007, the defendant was sentenced to five

years in prison and a fine of $10,000 was imposed.

A timely appeal followed wherein the appellant appealed the trial court's denial of

his motion to suppress. On September 28, 2007, the Sixth District Court of Appeals

affrrmed the trial court's ruling. A motion for reconsideration was filed on October 9

highlighting some of the inconsistencies between the court's findings of fact and the

transcript. The court of appeals denied that motion on November 6, 2007.

This appeal and Memorandum in Support of Jurisdiction followed.

STATEMENT OF RELEVANT FACTS

According Detective Awls of the Toledo Police Metro Drug Task Force, he

received a tip from a confidential informant that "advised [him] that Mr. Mitchell was

conducting narcotics transactions in the 3800 block of Woodland Avenue"27 Detective

Awls testified that upon leaving the Safety Building, the police went to the 1300 block of

Z' Transcript p. 8, lines 1-3.
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Woodland.28 It is worth noting that, ultimately, the arrest was made, not in the 3800

block of Woodland, as supplied by the tip, but in the 1300 block of Woodland Avenue.

In addition to the information regarding the block upon which Mr. Mitchell could

be found, the informant told Detective Awls that Mr. Mitchell was driving a burgundy

pickup.29 Based on the tip from the informant, the police set up surveillance of

Woodland Avenue 30 Detective Renz and Sergeant Marzec were the only officers who

could see Mr. Mitchell during the surveillance. They were positioned two blocks from

the scene.31 During the surveillance, Sergeant Marzec observed Mr. Mitchell talk to one

or two people and engage in what appeared to be a hand-to-hand exchange.32 The

officers were unable to state that they did, in fact, see an exchange 33 Moreover, they

were unable to say what if anything was exchanged. 34 After the exchange, Sergeant

Marzec claims, he saw the appellant hold some sort of currency up to the sunlight.35

Shortly after what appeared to the police to be an exchange occurred, the police

converged on the appellant. Detective Renz drove toward the appellant and blocked his

path while other unmarked vehicles pulled up behind Mr. Mitchell's vehicle.36 Captain

Bombreys approached the vehicle with his gun drawn.37

At the hearing, Detective Awls described the seizure of the appellant as an

investigative stop. But the State did not dispute at the trial court that, when his vehicle

28 Ia'. p. 10, lines 1-3.
Z9Id. p. 14.
3o Id p. 23.
31 Id. p. 10, p. 42.
32 Id. p. 59, p. 15, lines 3-5; p. 24, lines 6-8; p. 66, lines 15-18.
33 Ibid.
34 Id. p. 24, line 12; p. 26, line 4; p. 59, lines 6-9; p. 66, lines 15-18.
ss Id. p. 43.
36 Id. p. 64-65.
"Id. p. 65-66.
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was blocked in and the police approached with guns drawn, Mr. Mitchell was in fact

arrested 38

ARGUMENT IN SUPPORT OF PROPOSITIONS OF LAW

Proposition of Law No. 1:

The police lacked the quantum of information necessary to satisfy the
stringent standard of probable cause to make an arrest as required by the
Fourth Amendment to Constitution of the United States and Art. 1§ 14 of
the Ohio Constitution.

The Fourth Amendment to the Constitution of the United States, as applied

through the Fourteenth Amendment, and Article I, § 14 of the Ohio Constitution prohibit

unreasonable searches and seizures.39 Warrantless arrests are generally per se

unreasonable, subject to specifically established exceptions 40 One such exception is the

existence of probable cause to believe that a criminal offense has been or is being

committed.41 It is axiomatic that a finding of probable cause is to be analyzed by a court

using the "totality of the circumstances."42 As this Court has stated:

"An arrest without a warrant is constitutionally invalid unless the arresting
officer had probable cause to make it at that time. To have probable
cause, the arresting officer must have sufficient information derived from
a reasonably trustworthy source to warrant a prudent man in believing that
a felony is has been committed and that it has been committed by the
accused."43

Just as warrantless arrests done without probable cause are unconstitutional, "any search

incident to that arrest is unconstitutional, and any primary or derivative evidence obtained

38 Id. p. 30, Judginent Entry file-stamped Dec. 8, 2006, p. 3.
39 Katz v. United States (1967), 389 U.S. 347, 357.
"o Katz at 357.
41 United States v. Watson (1976), 423 U.S. 411, 417-424.
42 State v. Homan (2000), 89 Ohio St.3d 421, 427, 2000-Ohio-212.
"' State v. Timson (1974), 38 Ohio St.2d 122, 127.
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subsequent to and as a result of the illegal arrest and search becomes "fruit of the

poisonous tree" and must be suppressed."44

In making a probable cause determination, factors that may be considered include:

officer's observations of criminal activity, furtive or suspicious behavior, flight, and the

reliability and veracity of an informant's tips.

The September 28, 2007, decision of the Sixth District Court of Appeals found

that the police had probable cause to effectuate an arrest based on the totality of the

circumstances. According to the decision, the factors giving rise to the probable cause

determination included:

(1) a verified tip from an informant

(2) appellant was driving with a suspended license;

(3) appellant was known to engage in drug trafficking;

(4) the area in which the arrest occurred was a high crime/drug trafficking area; and

(5) Detective Marzec observed appellant engage in a hand-to-hand exchange and then

hold up money to the sunlight 45

The court also acknowledged that after the arrest had been made, the defendant dropped

baggies of crack cocaine outside the door of the vehicle.46 It is important to note that this

action occurred after the police had pinned in Mr. Mitchell's car, with at least one gun

drawn, and, therefore, must not be considered in determining whether probable cause

existed before the arrest.47 As the appellate court has already acknowledged, "Whether

44 Segura v. United States (1984), 468 U.S. 796, 804.
45 State v. Mitchell (2007), 2007-Ohio-5316 (6t').
°bld.¶8.
"State v. Cabell (2006), 2006-Ohio-4914, ¶ 27. Transcript, p. 47,1. 18-20; p. 66,1. 5-6.
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probable cause exists depends upon the reasonable conclusion to be drawn from the facts

known to the arresting officer at the time of the arrest."48

The first factor relied upon by the court in its decision was that the police had a

verified tip from an infonnant. The appellate court dismissed the appellant's argument

that it should have considered the reliability and basis of knowledge of the infonnant's

tip.49 But these two factors should be included in a consideration of the "totality of the

circumstances."50 Moreover, a review of the transcript shows that the tipster supplied the

police with information that was not only not verified, it failed to predict the behavior of

Mr. Mitchell. According to Detective Awls, the tip from the informant "advised [him]

that Mr. Mitchell was conducting narcotics transactions in the 3800 block of

Woodland."51 He later testified that upon leaving the Safety Building, they went to the

1300 block of Woodland SZ Ultimately, the arrest was made in the 1300 block of

Woodland Avenue. As is readily apparent from the testimony, the confidential

informant's tip exhibited little veracity or reliability. The trial court relied on the

"verified tip", as did the appellate court. The appellate court mentioned it no fewer than

five times in its decision. Moreover, there was no testimony that the CI had worked with

the police previously, and, therefore, no testimony that his tips led to any arrests or

convictions.

Based upon the foregoing, the "verified tip" was not verified, and should not have

been considered as a factor establishing probable cause. The appellant concedes that the

48 Ibid.
49 State v. Mitchell (2007), 2007-Ohio-5316 (6`h), ¶ 15.
'° See State v. Rivera (2006), L 04 1369, ¶ 26.
51 Transcript, p. 8, 1. 1-3.
SZ Id. p. 10,1. 1-3.
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informant accurately described the vehicle that Mr. Mitchell would be driving. But this is

a neutral detail and, therefore, sliould not bolster a claim of probable cause.

The court further relied on the officer's knowledge that Mr. Mitchell was driving

on a suspended license. But, the transcript reveals that, at the time of the arrest, Sergeant

Marzec believed that Mr. Mitchell's suspension expired in "May of 2005."53 The arrest

occurred in 2006.54 If Sergeant Marzec believed the suspension to expire in May of

2005, then there was no reason for the police to believe he was driving on a suspended

license in 2006.

The third probable cause factor relied upon by the appellate court was that the

appellant was known to engage in drug trafficking.55 In fact, the trial court noted that Mr.

Mitchell's license suspension and community control violation were all related to case

number CR 03 1655.56 It is difficult to say that any weight can be given to an arrest for

drugs from 2003 in establishing probable cause in 2006. Three years separated the arrest

from the present behavior. As the Supreme Court of the United States noted in Sibron v.

New York:

"* * * The inference that persons who talk to narcotics addicts are engaged
in the criminal traffic in narcotics is simply not the sort of reasonable
infarence required to support an intrusion by the police upon an
individual's personal security. Nothing resembling probable cause existed
until after the search had tutned up the envelopes of heroin. It is axiomatic
that an incident search may not precede an arrest and serve as part of its
justification. * * *07

Id. p. 46,1. 23.
sa Id. p. 7,1. 18-20.
ss State v. Mitchell (2007), 2007-Ohio-5316 (61h), ¶ 34.
16 Transcript, p. 4,1. 5-6; p. 84,1. 10-14.
s' State v. Fahy (1988), 49 Ohio App.3d 160, at 162, 551 N.E.2d 131, citing Sibron v. New York

(1968), 392 U.S. 40, 88 S.Ct. 1889.
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And as one Ohio appellate court has extrapolated from this simple "association" theory,

when an arresting officer knows that a defendant has been arrested for a narcotics

violation, the same reasoning applies.58 Put more succinctly, the fact that Mr. Mitchell

was arrested in 2003 does not support a finding of probable cause in 2006.

Another factor that apparently supported a finding of probable cause was the

assertion that Sergeant Marzec had observed appellant engage in a hand-to-hand

exchange.59 But a review of the transcript reveals that the officers saw no exchange.

They merely testified that they saw what appeared to be an exchange 60 While it may

seem semantic and trivial, there is a great distinction between actually observing an

exchange, and merely observing what appeared to be an exchange. Not only could the

officers not say they witnessed an exchange, they could not say what, if anything, may

have been exchanged.61 Moreover, the appellate court asserted that "Marzec saw a hand-

to-hand exchange between the two in which appellant received paper money that he held

up to the sunlight and examined."62 But, when the transcript is subjected to greater

scrutiny, it is apparent that Marzec did not see the exchange, nor could he say what was

exchanged. Instead, he made an assumption.

Q: And the so-called hand-to-hand exchange, did you see what was
exchanged?

A: No. I assumed one part was the money because as soon as that
happened, he held the bill up.63

58 Ibid.
59 State v. Mitchell (2007), 2007-Ohio-5316 (6`n), ¶ 34.
60 Transcript, p. 15,1. 3-5; p. 24,1. 6-8; p. 66, 15-18.
61 I d . p. 24,1. 12; p. 26,1. 4; p. 59, 1. 6-9; p. 66,1. 15-18.
bZ State v. Mitchell (2007), 2007-Ohio-5316 (6"), ¶ 6.
63 Transcript, p. 66, 1. 15-18.
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From their own testimony, the officers acknowledged that they did not see a hand-to-

hand exchange. Only what appeared to be an exchange. And, no one could say whether

anything was actually exchanged. This entire investigation, upon which a warrantless

arrest was made, was based on assumptions, NO ACTUAL OBSERVATIONS.

Though it is offensive to any member of any community, the appellant

acknowledges that some courts have held that activities that would be considered

innocuous in affluent areas are cast in a different light in high-crime areas. But

considering the foregoing, the police are left with little more than their assertion that Mr.

Mitchell was observed in a high crime area, meeting with others on the street, and

holding some sort of currency up to the sunlight. It is worth noting that although he was

blocks away at the time, the officer made the absurd assertion that he remembers the bill

as being a hundred dollar bill b4

In its decision, the Sixth District court distinguished many cases from Mr.

Mitchell's case. In distinguishing State v. Cabell, the court noted that the "alleged

criminal activity occurred on days separate from the day he was arrested," whereas in the

instant case the observations and the arrest were made on the same day.65 But a more

thorough review of the facts in Cabell reveals that Mr. Cabell had apparently participated

in a sale of cocaine earlier on the day of his arrest.66 As such, Cabell is not

distinguishable from the instant matter.

6" Id. p. 61, 1. 17-19.
61 State v. Mitchell (2007), 2007-Ohio-5316 (0), ¶ 22.
66 State v. Cabell (2006), 2006-Ohio-4914, ¶ 28.
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Additionally, the appellate court distinguished the instant matter from State v.

Young.67 In so doing, the court noted that the only facts known to the police at the time

of Young's arrest, facts that related to criminal activity, were from the "tip."68 All of

Young's behavior on the day in question was commensurate with innocent behavior. In

the instant matter, the court went to great lengths to claim that Mr. Mitchell "engaged in

behavior that could be construed as drug trafficking."69 But it could have been construed

as ahnost anything. The salient point is not whether it could have been construed as drug

trafficking. Young's behavior could have been construed as drug trafficking, and was

occurring as the informant predicted. Mr. Mitchell's behavior was not predicted by the

informant in any way. Other than the type of vehicle he would be driving.

The Sixth District court also distinguished the facts of the instant matter from

those in State v. Nelson.7° Here, the court noted that the officer in Nelson observed only a

movement of hands, but he did not observe an exchange.71 The court added that Nelson

had not been observed engaging in any type of drug activity.72 As in Nelson, the officers

in the instant matter admitted during testimony thatthey saw only what appeared to be an

exchange. Further, they could not indicate what, if anything, had been exchanged. So the

facts of the two cases, after a through review of the transcript and the officer's actual

testimony, are strikingly similar and can not be distinguished.

Based upon the foregoing, the police lacked the necessary information from

which a finding of probable cause could be made. They had an unverified tip from an

b7 State v. Mitchell (2007), L 07 1092, ¶ 26.
68 Ibid.
69 Id. 127.
70 State v. Mitchell (2007), 2007-Ohio-5316 (6°i), ¶ 31.
71 Ibid.
72 Ibid.
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informant about which the court knew very little and the record reveals very little. The

police observed actions by Mr. Mitchell that could have been consistent with any number

of innocent activities. This case is strikingly similar to others wherein courts determined

the police lacked sufficient information to form a finding of probable cause, much less a

reasonable suspicion. The police in this case may have had a suspicion that Mr. Mitchell

was involved in nefarious activities. But such is simply insufficient to sustain a finding

of probable cause.

CONCLUSION

Accordingly, this Honorable Court should accept jurisdiction, reverse the decision

of the Sixth District Court of Appeals, adopt Appellant's proposition of law, and remand

the case for farther proceedings.

Respectfully submitted,

/14k ^
eil S. N cElroy

Counsel for Appellant,
Ervin Mitchell
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1111) 'fhis is an appeal from a,judgment of the Lucas County Court of Common

Pleas. N•herein appellant. Ervin L. Mitchell, was found guilty of trafficking in cocaine, a

Violatinn o!' R.C. 2925.03(A)(2) and (C)(4)(1), a felony of the second degree. He was

scntencrd tn a mandatorv five years in prison and ordered to pay a mandatory $10,000
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linc• I f is mntor vehicle (wperator's license was also suspended for a period of three years.

Aprrtt;int clwims that the following error occurred in the proceedings below:

(¶ 2) "'rhe trial court erred in denying the appellant's motion to suppress."

111131 The following facts, as adduced at the hearing on appellant's motion to

supprf•cti. su•e wilient to nur disposition of appellant's sole assignment of error.

{l^ 4) On Pehruary 15, 2006, Toledo Police Detective Michael J. Awls, who is

;istii;>nerl tn the Metro f)ntg 7'ask Force, received a call fxom a "confidential source," that

i.ti, a cnr,fdential infiirmant. The informant told Detective Awls that Mitchell was selling

drqm a1 I100 Woodland Avenue and was driving a maroon pickup truck.

;^I 53 Based on this infotmation, and from numerous past experiences in arresting

Mitcheil for (in ►g offenses. Detective Awls and other members of the Metro Drug Task

Porce eet tq) a+ surveillance of appellant on Woodland Avenue, which is known as a high

crime rlrtte trafficking area. In the meantime, a Detective Greenwood stayed at the

pnlice siation and ran a computer check on appellant's driving status and any possible

outctanding warrants. When he learned that appellant driver s license was suspended,

ivith limited ririving privileges, Greenwood informed the surveillance team of this fact.

(T 6) Sergeant Robert Matzec, the lead detective on the case, knew appellant

hccansc he had previongty arrested him for drug trafficking. He positioned himself in an

alley arproxirnately two blocks south of appellant's truck, which was parked in the 1300

hlock of'Wondland Avenue, where he was able to observe, through binoculars, any

nc•tivitv metirring around that truck. During a one-half hourperiod, the detective saw



11phellaw mcel with one or two people who would move out of Marzec's sight. Mitchell

wonld then -ippear anei walk baek to his truck. He would open the driver's side door of

ttie inirk. reach inuo the truck, close the door, and then turn and disappear out of sight

a}•,iin At one poinl, nppellant met with another individual at the opening of an alley;

Mar:.,ec• ^inw a hand-to-hand exchange between the two in which appellant received paper

(n^ c r(Noced t(i coins) money that he held up to the sunlight and examined. At the hearing

fi,l ipp(-nant's motion tn suppress, Marzec testified that he believed the hand-to-hand

e-Kchnnee wn5 a drug transaction and that appellant exarnined the money to determine

whethF•r it wils cnunterteit.

(^ ?} Shortly after the above exchange, appellant got into his truck and started to

leave. netective Marzec lost sight of the vehicle, btn Detective Lori Renz pulled her

mnmarked vehicle in froni of appellant's truck, and he was forced to stop. Mitchell

rlinihtrtl ont (if his truck and tried to flee, but he was seized by the task force captain.

Arpellnnt broke nwav from the captain and started to run. By that time, Detective

Mnryrr arrivcd at the scene. ffe pursued appellant, tackled him, and placed him under

.+rrrrti(. Acenrding to Marzec, appellant was stopped because he had only limited/no

crii ne rrivileges and fx the purpose of conducting a drug investigation.

1181 When he stepped out of his vehicle, appellant dropped an individual baggy

i+('crark cocs.tine outside the door of the pickup and started to run. He continued to drop

haagirc ol' crack cocaine tintil he was captured by Detective Marzec, A search of

arpellt+nt's, tnick revealed more crack cocaine.



fql 9) Suhsequently, Mitchell was indicted on (1) one count of violating

!t C?r>? 5 I I(A) and (( ')(4)(c ), knowing possession of a controlled substance, cocaine or

nqnhor,nce cnntninine cocaine, in an amount exceeding 25 grams but less than 100

cram^ ;3 li•lnnv nl'the lirst degree: (2) one count of violating R.C. 2925.03(A)(2) and

f(')(0 I')_ trnf(ickine in cocaine, a felony of the first degree; and (3) one count of

%irdnrint+ R.C ?903.13(A ) ancl (C)(3), assaulting a police officer during the performance

40'Ihr "fticc"c (iuties. a felony of the fourth degree. Appellant entered a plea of not

eulity to ctich of the three counts of the indictment.

;T 10) Mitchell filecl a motion to suppress all evidence discovered by law

rrnfi rrcrmenl nfficiTls as the result of the watrantless search and seizure of his person and

lti,: nio+nr vchic.le. fie acserted that said search and seizure was a per se violation ofthe

1'mnrth /^mendmenl to the United States Constitution. Specifically, appeJJant argued that

thv ;rcOmnc of the Metrn Drug Task Force on February 15, 2006, constituted an arrest-not

en inwetitieatorv stnp; therefore, appellee, the state of Ohio, had to demonstrate probable

cause t,, nrrect him rather than have a reasonable, articulable suspicion of criminal

nc•ti.•ih (n v1nP him. A Iler holding a hearing, the trial court denied the motion to

suppre^ In dning so, the cmtrt below determined that, under a totality of the

circummrtnceC. Ihe law c:nf'orcement officers in this case had probable cause to arrest

arrellant.

(11 11) Appellant then withdrew his not guilty pleas and pled no contest to Count 2

in the inrlirtnient, trriffrcking in cocaine. The trial court found him guilty and sentenced
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him Ut 1 mandatory five years in prison, suspended his driver's license for a period of

lhree vr'nrs, ;and ordered his five year sentence to be served consecutively to a sentence

impnsrti in inother criininal case in which appellant was a defendant. Mitchell was also

eirr9ererl ho pnv a rns+ndatorv fine of $10,000, plus fees and the costs of his confinement.

(^ 12) The applicable standard of review on a motion to suppress evidence

rrtr,tien« ,t mixed que.stion of law and fact to the reviewing court. State v. Long ( 1998),

I`7 rlhin App.3d 32R. 332 ( citations omitted). When ruling on a motion to suppress

evidrnre. the trial cnun serves as the trier oi'tact and is the primaryjudge of the

c'redihilit% nf the n-itnecses and the weight to be given the evidence presented. State v.

.Inhr•Tnl+ (20110)_ 137 Ohio App.3d 847, 850. Accepting those facts as true, we must

in ienenrtentlv determine as a matter of law, without deference to the trial coutt's

ronchlcion. whether they meet the applicable legal standard. State v. Retherford (1994),

93 t')hin.App.3d 586. 592.

{T 131 T'he hrntrth Amendment to the Constitution of the United States, as applied

til the s+tttes thrnugh the Fourteenth Amendment, and Section 14, prohibits unreasonable

searcher rend .^cizures. Katz v. United States (1967), 389 U.S. 347, 357. A seizure occurs

1or purpnves of the Fnunh Amendment wheu, in view of all the circumstances

surrnnndink the inciden.t, a reasonable person would have believed that be was not free to

leave I 'nirrvl.Statrx v A9Fndenhal! ( 1980), 446 U.S. 544, 554. Generally, this occurs

when se l;tn- enforccment officer, either by physical force or a show of authority, restreins

cl "per=t+,'9 liherty, sn that a reasonable person would not feet free to decline the officet"s



re.ttit,,^,c }ir nthenkise to terminate the eneounter." State v. Gonsior ( 1996), 117 Ohio

Apn. td 4R 1. 485.

{4P 141 Warr,intless arrests are generally per se unreasonable, subject to specifically

ecttthlikhed ^Kcepti<ms. Katz v. United States, 389 U.S. at 357. A warrantless atrest is,

hrn+-c r} . rcflsnnahle under the Fourth Amendment to the United States Constitution

when there k prohahle cause to believe that a criminal offense has been or is being

ci+mmilted !lnitrd.Statec v. Watson (1976), 423 U.S. 411, 417-424. It is impossible to

nrticuhne a precise ineotting of "probable cause." Illinois v, Gates (1983), 462 U-S. 213,

:? 11. l"bms. pr(ihable cause to arrest depends "upon whether, at the moment the arrest was

nvxte' ** the racts and circumstances within fthe law enforcement oFficers] knowledge

and nf which they had reasnnably trustworthy infotmation were sufficient to warrant a

prtuden, mnn in believing that the [defendant] had committed or was committing an

nfFense." Berk v. Ohio ( 1964), 37911.S. 89, 91 (citations omitted),

(¶ 15) On appeal. appellant first maintains that appellee failed to offer any

evidence demonstrating the reliability or the basis of knowledge of the infotmant's tip.

t'h`rrRire. nppellant urges that little weigbt should have been given to that tip. Appellant

tM'eel^ that in cletermining whether probable cause exists a court must examine the .

'Iolrilitv' nt•the facts and circumstances surrounding the arrest." State v. Floman, 89 Ohio

Si 'id 4;' 1. 427, 2000-Ohio-212. Here, we find that the trial court simply mentioned that

the t.ip wns N,rrifie(I within the context of an examination of the totality of the

cire umst^nees surrnunding Mitchell's arrest.

0.



!11 16) Appellant next compares a number of cases which have facts similar to the

me hefnre us. In cnch of these cases, the court found that the law enforcement officer or

o I'licrrs lacked probable cause to arrest the defendant(s).

M 17) The first ciled case is State v. Cahell, 6th Dist. No. L-06-1026, 2006-Ohio-

4 ct I^l \ppellanl contends that the facts of that case, which included a controlled buy of

Cn•ainr. lip^ kom con tidential informants, and an eight day surveillance of the defendant,

Mat1hrl\ ('abell, provide a stronger basis for a finding of probable cause to arrest thBn do

the I'ac!s in 1he case hefore us; yet, in Cabell, this court afftrmed the trial court's judgment

in whi(h it cletermine(i that law enforcement officers lacked said probable cause to atrest.

w/c di^agree.

fl 18} t.n Cahell. menibers of the Toledo Police Department's Metro Drug Task

Pnrcc- receivcd tips front two confidential informants stating that Cabell was selling drugs

in thc vicinitv of'I,cwis Avenue, Alexis Road, and Laskey Road in Toledo. Id., ¶ 3. One

nf thc• cnniidential infonnants participated in a controlled buy of cocaine on March 2,

?O(1<. Id. C1n March 3. 2005, the second confidential informant told the officers that

('ahell Nitw.ld be delivering cocaine in the area by means of his tan van. Id., ¶ 4.

A Ithmueh Ihr officers followed Cahell on that day, they did not observe any criminal

s ctivilv. Id

(¶ I91 ()ver the next week, task force members continued their observation of

('ithel l. Id., 115. On March 7, 2005, Cabell was seen driving a blue automobile in the

aren O'Alexis and Lewis, ld. On March 10, 2005, the first confidential informant

7



acvmcrl the police that ('ahell would be delivering cocaine somewhere on Lewis Avenue

hetweern h;tnd 7 P.m. that evening. Id. The task force set up surveillance in two

un+niirk ed cars at Ihe entrance to the mobile home park where Cabell lived. Id. A third

unmar•ked vt+icle was stationed just outside the mobile home park on Lewis Avenue. Id.

A I rrfrrrnximately 0:30 p.m., the officers allowed a woman driving the tan van to leave

tt+e rmohile hnnie park. ld., 16. She went to a gas station on Lewis Avenue and returned

to thc ,nohile home park. Id. Cabell came out of a mobile home and entered the van. Id.

Ilrt• v,rn started to leave the mobile home park. Id.

(¶ 20) Al that point, the officers decided to stop the van and blocked its egress

with their untnarked motor vehicles. Id., ¶ 7. When the officers approached the van with

their gunc drawn. Caheti exited and ran. Id., ¶ B. He was tackled and handcuffed. Id. A

cr•:trch ef' hi^ pcickets revealed four baggies of cocaine, a bag of marijuana, two cell

phnne^. and eome cash. ld. Cabell's girlfriend, who was in the passenger seat of the van

handeufTed, .searched. and Mirandized. ld., ¶ 9. Her two children were also in the

van Iel. 11 was later learned that the group was going to a restaurant to celebrate the

OIder rhild's hirthday. Id- The girlfriend gave the officers written consent to search the

mObilr hnme. where Ihey foond more cocaine and marijuana. Id., ¶ 10.

(¶ 21} C'abel! was charged with possession of cocaine and marijuana and

tr;ifl ic.kina in cocaine in marijuana. ¶ 2. Iie fled a motion to suppress any evidence

gatherod rtq Ihe result ofthe seizure of his person and the subsequent searches. Id., ¶ 1.

f he 11 ial corut granted the motion to suppress, finding that Cabell was anrested when the



oflirer^ hlocked his van with their untnarked vehicles and that the police lacked probable

catr.e for Ihat arrect. 1d.,11 11. As stated infra, we affirmed the judgment of the trial

cfiurt hrcamsc the Ir.tsk li>rce obsen+ed no criminal activity on March 10, 2005, that would

eive ritie to rrobahle cause to arrest Cabell. ]d., ¶ 38.

(1221 As can he readily seen, the Cabell case is distinguishable from the case

heFnrc w4 hecimise 4'ahell:ti alleged criminal activity occurred on days separate from the

d,t,, th; t he was arrested. ln the instant case, the tip, the surveillance, and the arrest all

oi:rurrc•cl ivithin a short peri(id of time on the same day. Thus, we do not find appellant's

^ws:tnnent rredicated upon Cabell persuasive_

{12?{ Apprlhtnt. relying on State v. Young, 6th Dist. No. E-04-013, 2005-Ohio-

3'160. ;tlcn areues that his conduct during the one-half hour of police surveillance at

Wo^,clU+nd Avenue was equally consistent with innocent behavior as it was with criminal

h0h:n-ivr 8nd. therefore. could not serve a5 a basis for probable cause to arrest him.

{J124} )n Ynun,q, the N.rie County Drug Task Force received a tip from federal

aecm\ ixvh(i obtained this information from a federally indicted defendant) that Young

Nvcwld he trnvelinp to ('leveland, Ohio in his own motor vehicle, a tan or cream-colored

In f initt. nn March 26. 2002, to purchase cocaine. Id., 13. The task force set up a

,;nrx c•il ►ance nf Young's residence on that day; however, Young never went to Cleveland.

hl I c;imint-, that n cocaine transaotion was allegedly to occur on July 30, 2002, the task

f rce ne. tin cnndu.ctecl a sarveillance of Young's residence. Id., ¶ 4. During the early

n flernr-in. Young can,c• out of his house and put "sotnething" in the trunk of a red



0" • In I•, bl• ^,irl li i • ncl, Id., 115. The couple then drove east and stopped at a

I"n• f^l(•I Id. I hc,y then turned toward the city of l-luron. Ohio, but

„••., '„ I I•n „• I+•,lirr nf'ficers, who had heen notified by the task titrcc ofthe

I,I P-ql, R- ,•Ilni' (In(1 his gIrltrlend were Cletintled. Id.

, • . I • , ! Il cirlolk ( ,f the scized vehicle resulted in the discovery of a Ix)x

,. •. „,, .,I•.a. k.000, and plastic bags. Id:, ¶ 7 and ¶ 8. As a result of the

I,;t Lidliiend «ere arresied for conspiracy to possess cocaine, Id., ¶ 5.

I•"'nl• .n t,l<nhtxl:ss in which he alleged, inter alia. that the law enforcement

t,I n,,d• •I•I •,•I,^c ui slbp the C'adillac for the purpose of'arrestin fZ him. )d.,

I^. ,.,,,ii,r, I t(.., nw,. I:r+c enli rcement officers were unable to testify that the

111 ':1. +t,:• 1, Il•ik „crr placed there by Young on July 30, 2002. ld., ¶ 7.

i, :I I'm-,-r rl i(-Ir^ ndmittc:d that regardless of which route the car in which

Ic \r l, / lrivcrt, it wnuld hc stopped if it was traveling east. Id., 119

n•'I,r h, :,,•i',t!, tllc triol coun denied YowaR's motion to suppress as it related

, „ .1..,,.I. .,"r .,- -I,,•Ct. f(I..,' lo.

),^ wp••.•I. .,•;: rcversr.d that ruling, linding that the only facts and

•'^^•'••••• ^ n• ••rl^ t- 'h,• 1;l4 lixce concerning any criminal activity on the part ol'

",•n ••r;• • rtl fi-olr, the ledoral agent. ld., 123. While we conceded that

r •• . ' • • ;•, li'1nl I •urvr.illance of Ynung's activities, we concluded that "there

4„ r• f tm criminal ael.ivify at the time of his arrest wltich reasonably

I ,,,.,. I " u I, •I^ Ilh Nut in commit criminal acts." We found that the act of



hlacin^ ;omc type of' ofiject in the trunk of the red Cadillac, purchasing gasoline, and

trnt, cline east toward Cleveland could be consistent with an innocent activity, e.g.,

shnppin4. av, it could he with the criminal act of purchasing cocaine. Id. Thus, based

cip(in tlxe "tih" alone, we held that the "stop was illegal, appellant's arrest was Illegal, and

;tn.\ evidence ohtained subsequent to the arrest is tainted." Id., 124.

;¶ 27) Unlike the circumstances in Young, the tip in this cause was not the sole

fiict idli•red tosuprort prohable cause to arrest appellant. Additionally, in the case before

us, the fact< <d'the tip were immediately verified. In particular, Mitcbell drove to the

110 hMc,ck tiI' Wcrodhmd Avenue in bis maroon pickup truck and engaged in behavior

that cnulet hr ccrostrued as drug trafficking. Furthermore, the fact that appellant's actions

toc,k pl:tre in froni oi'property that he claims to own does not automatically classify bis

hehavior as consisleni with innocent activity. To repeat, it is but a single faet that must

hr enwiclered within the tntat of the facts and circumstances known by the police officers

im•nh-erl in tltis cause. Moreover, the law enforcement officers involved in the Young

enx(- ndmitted that they would have stopped Young solely on the basis that the Cadillac

" ;ls hc'ndcd cast tcnvard Cleveland. Such an admission was not made in this cause.

l herclipre, the Young case is distinguishable from the present case.

(1128) Appellant further contends that the mere movement of hands, i.e., a hand-

tr-haml e.,;change. i+s observed by Detective Marzec, was insufficient to establish

rrohahlc c•nuse to ;ttrest appellant. Nevertheless, the case, State v. Nelson (1991), 72

t rhio App. Ad 506, appellant relies on for this contention can be distinguished &om the

I I.



. ;1qL :11 hand. In Nc•Gsnn. the arresting officer saw a group of people standing in front of

tn at1,n1nncm Incatecl in a higlt crime area. Id. at 507. He observed a "movement of

li;mds" in Ihr group, hut I'ailed to see anything, presumably illicit drugs, exchanged. Id.

11hw ^;riiup dispersed when they saw the police arrive. Id.

(ll 1Q) Thc .trresting officer chased Nelson and a female juvenile down an alley.

IJ. I lk I,wncl lhem on a third floor porch. Id. Nelson and the female both told the officer

tt,nt thc'k w,•rr havinF an arg,ument, but he handcuffed them because he "suspected drug

fii The oflit:er Inoked around the porch and found a vial of crack cocaine and

a stn:i11 rLtstic hae containing crushed cocaine. Id. at 508. The vial had a label with the

n,nnc cIf a third individual on it. Id. However, the officer "arrested" Nelson, who was

inct.ictrd ti,r (rafficking in drugs, drug abuse, and the possession of criminal tools. Id. at

(Q ZO( Nelson filecl a motion to suppress the evidence related to the charged

-1'fr. rt,rs Id. I le ;t.,serted that at the time that the officer handcuffed him, the offieer

Lrc•kt-d pr„h;thlc cause to arrest. ld. at 508. The common pleas court agreed. Id. The

I iL, hth I?i.trie•t Cnor1 of• Appeals affirmed the judgment of the trial court holding that the

of?ieCr'< "nhuervatinnc uf'Nel•son did not warrant a prudent man in believing a felony was

in hrnurets " IA.

311 }n Ne(.sor.. Ihe officer neither saw the defendant engage in a hand-to-hand

evch tne n0r saH him engage in any type of drug activity prior to placing him in

L+:mdc ntCc th;tt is. :irrecting him- ilc:re, the drtrg task force had a verified tip concerning

I'



apre!I:tnt and kneN thrrt he had previously engaged in selling dru.gs. Detective Marzec,

whn had arrested appellant for trafficking in drugs, saw appellant interaet with

in(!n- 1nrrle iq whfrt icppeared to be drug transactions and then saw him hold up money

rrevi^,crrl fntrn one uf those individuals to the sunlight. The detective and other members

(,l'thr +atk I'nrce knew that appellant's driver's license was suspendedt and that, despite

Ihc ^nqieneinn. Mitehel) wai driving on the day in question. Thus, unlike Nelson, these

Iml Cnfnrur•ment c+flic:ers could reasonably believe that appellant was involved in

rrintinal activity.

;ill 321 'I hr final ease relied upon by appellant is State v. ,Rivera, 6th Dist. No. I,-

ha. I rq, ?tin6_O}tio_! R67. Rivera also involved a tip from a confidential informant

^I,+lini !hnt !he del'endant. Ricardo Rivera, was going to deliver a half kilo of powder

roraine tn tl e informant itt the parking lot of a strip mall between 5:30 and 6:00 p.m. on

:1!iri! ". 1004. ld.. 1114. Rivera. accompanied by his girlfriend and two young sons

m-rivcc! eiurinq the desiFnated lime period. Id., ¶ 6. As soon as Rivera parked the car,

polirF, (iffit'ers surmunded it with their guns drawn; Rivera dropped a black satchel to the

ftr+nr c0 fht• rar. Id.. 117, Rivera was pulled from the vehicle by the officers. Id., ¶ S. A

cr-nrrh : &thr satchel revealed 496 grams of powder cocaine. Id., ¶ 8. Rivera and his

eir!!'ricnd were then lortnally placed under arrest. Id.

I.111 that the task force officers needed to know was that Mitchell's driver's license
wa^ cr repended. They had no duty to ascertain whether he was driving under any type of
tIr% ilewe. e.e.. an occupatkrnal privilege. See State v. Bonn ( 1995), 101 Ohio App.3d 69.

I ^.



{¶ 311 R ivera tiletl a motion tq suppress the evidence, asserting that the search and

^eir rr rnade pursuant to his arrest was "unlawful." Id. at 9. The trial court denied the

mmic+n tn cuppress. Id.. 11 10. On appeal, we reversed the trial court's judgment on the

havk thn( t 1) the police did not personally observe any criminal activityjustifying

R k er,i'•; clelrntiun; artd (2) the sole basis for the stop was the informant's tip, and there

wm; mj indici;7 of reliahility of that tip, e.g., the informant failed to identify the car that

R it-er,t •,vntrld he driving. ld., 126,1127, 130, and ¶ 31. Once again, a similar set of facts

umierlirs our (lecisietn in Rivera, as in those cases discussed above. Consequently, we

k^fmrande that Rivcra ciut also be distinguished itom the case before us.

;¶ 34) In stnn, we find that, under the totality of the circumstances, the members

(+f the drnp th4k force had ptobahie cause to arrest appellant. The specific facts, taken as

Irtte. considered hy this courl in reaching this finding are: (1) a verified tip from an

inlonnrtnt; ( 2) appellant was driving with a suspended license; (3) appellant was a known

to rn.Paiee in drug trafficking: ( 4) the area in which the arrest occutred was a high

c'rin'+r'rlrug trafficking area; and (5) Detective Marzec ohserved appellant engage in a

h^ nt1-tn hscnd exchange ancl then hold up money to the sunlight. Accordingly, appellant's

solc asqien,nent of error is found not well-taken.

111351 "I`he jttdfiment of the Lucas County Court of Common Pleas is affirmed.

.1ppeII; rH is ( rdet-ecl to pat• the aosts of this appeal pursuant to App.R. 24. Judgmetit for

11w clc! )c'e expense incurrttcl in preparation of the record, fees allowed by law, and the fee

hor lilin±z the appeal is awarded to Lucas County.

7UDGMENT AFFIRMED.

14.



State v. Mitchell
C.A. No. L-07-1092

A c•eriilied copy ol'this entry shall constitute the mandate pursuant to App.R. 27.

See. »Iv^.. Gth C7ist.I.oc.A.pp.R, 4.

I'etcr NI. Flandwork. J.

Williaun J. Skpw,-J :............^_

'1719mas J. Osctiwil^,,J.---------- -
c'c,\It I+R.

64,A , IW,-..j

I'Piis decicion is suhject to further editing by the Supreme Court of
Ohi o's Rerorter of Decisions. Parties interested in viewing the final reported

\•c:rsion are advised to visit the Obio Supreme Court's web site at:
http://%Al%vw.sconet.state.ob.us/ro&newpdf/7source=6.
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