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EXPLANATION OF WIIY THIS CASE IS ONE OF _I’UlilLlC OR GREAT GENERAL
INTEREST AND INVOLVES A SUBSTANTIAL C()N:?;TITUTIONAL QUESTION
Michael Goldsberry’s case is of great public and genera?] interest because it concerns the
guarantees of the Due Process Clause of the Fifth and Fourteen;th Amendments (o the United -
States Constitution and Section 16, Article I of the Ohio Constitution. Those provisions protect a
defendant in a criminal case against deprivation of liberty withqut due process of law. In the
case before the bar, Mr. Goldberry’s liberty has been taken bechuse the Third District Court of

Appeals sua sponie dismissed his appeal for want of jurisdiction.

Michael Goldsberry’s case offers this Court an opportunity to demand that Ohio courts

remain vigilant in protecting criminal defendants’ right to not I6sc their liberty when an appellate

i

!

court refuses jurisdiction in a case, when it has previously accepted jurisdiction in similar cases.
{

Consequently, Mr. Goldsberry’s case presents a substantial constitutional question in that it

challenges the decision of the Third District Court of Appeals c!eclining Jjurisdiction in a case by

i
arguing the trial courl’s sentencing entry is not a final appealab!e otrder; regardless of the fact the

defendant is in prison.

This matter continues to be a great public interest beyorid Mr. Goldsberry, for if this

Cour.t uphold.s the rationale of the Third District Court of Appeldils that it does not have
jurisdiction under this fact pattern, then it opens the door for a r%nultitudc of habeas corpus cases
in Union County, Ohio and in every other jurisdiction under thi%s Court.
STATEMENT OF THE CASE
This appeal arises from Michael Goldsberry’s conviclioéin for five counts of nonsupport of
dependents, a violation of Ohio Revised Code Section 291 9.21(;' A)(2) and five counts of

nonsupport of dependents in violation of Ohio Revised Code Section 2919.21(13), all felonies of

the fifth degree, on March 23, 2005. The trial court initially placed him on three years of
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community control. He violated the terms of his community control and placed back on
i

community control on November 3, 2005. Mr, Goldsberry again violated the terms of his

community control and the trial court sentenced him to six mon;lhs on each of the ten counis of

1
:
]

nonsupport of dependents and that the sentences were to be served consecutively to one another.

He appealed his sentence to the Union County Court of Appeals, challenging the trial court’s

F
i

ability to impose a prison sentence when it failed to notify him of a specific prison sentence at
his first community control violation hearing. On October 15, 2007, the Union County Court of

Appeals dismissed Mr. Goldsberry’s appeal, stating it did not have jurisdiction to hear the appeal

because the original sentencing entry from March 23, 2005 wasinot a final appealable order. Mr,
Goldsberry now files this timely Memorandum in Support of Ju;risdiction, asking this Court to

grant him leave to appeal. |
STATEMENT OF THE FAC’f;'S
Michael Goldsberry pled guilty to ten counts of nonsuppjort of dependents. On March 23,
2005 the court advised Mr. Goldsberry that he could receive a I;Iaximum prison term of up to
120 months, then placed him on three years community control.:
Mr. Goldsberry violated the terms of community control and at a community control
violalion hearing on November 3, 2005, Mr. Golsberry admitted the violations and the court

continued his community control under the same conditions that the court previously ordered.

Mr. Goldsberry once again found himself in front of the lcourt for community control

violations on January 5, 2007. This time the trial court imposed a prison sentence of six months
i
on each of the tens counts to be served consecutive to one anoth}'er.

&
Mr. Goldsberry timely filed his appeal to the Union County Court of Appeals. The Court

of Appeals dismissed the case, citing it lacked jurisdiction 1o hear the matter because the trial




court’s original sentencing entry was not a final appealable order. The appellate court said it was
not a final appealable order because the trial court failed to digtinguish which of the ten counts
the three years community control was associated with; whethler the trial court intended to place
Mr. Goldsberry on community control for threé years on each|count to be served concurrent to
one another or where they (o be served consecutive to each other,

ARGUMENT

PROPOSITION OF LAW

A criminal defendant is deprived of due process ,Lf law when an appeliate
court makes inconsistent rulings on when it acc}:pts jurisdiction in some
cases and refuses jurisdiction in other cases based Pn similar underlying fact
patterns, specifically the fact patiern when a trial court places a criminal
defendant on community control after the criminal defendant has been
found guilty or pled guilty to multiple felony counts. The resulting
imprisonment in cases when the court of appeais declines jurisdiction is
illegal and a violation of the criminal defendant’s due process rights and
denics the criminal defendant his right to appeal. |

Ohio Revised Code Section 2929.15(A)(1) grants lrialfcourl authority to place criminal
defendants on community in lieu of serving prison terms. IIO\;VCVCI', the statute is very clear that
“[Tthe duration of a/l community control sanctions imposed 0;'11 an offender under this section
shall not exceed five years.

It seems rather clear that the legislature intended that under a single indictment,
regardless of the numbcll' of counts in the indictment, a criminal defendant could not be placed on

community control for more than five years.

Some appellate courts have ruled that unless a trial court places a criminal defendant on

community control for each count in the indictment, then thcref is not a final appealable order.
i

See, State v. Garner, (Sept. 26, 2003) 11" App. Dist. No. 200?4"—0025, 2003 Ohio 5222, P10.
!

That case suggests that a trial court, on 2 multiple count mdictiment, could impose consecutive

!
i




I om s

community control “scntences” which could result in a commuy

ity control sanction greater than

five years.

i

However, the court in State v. Lelunan, (Feb. 4, 2000) 6?‘ App. Dist. No. 1.-99-1140,
found that a court could not impose consecutive placements in e:i residential {acility for multiple
counts when the court placed the criminal defendant on community control.

The issue is how to interpret community control and doizs it encompass a single

i
indictment or, should. it only apply to each count of the indictn'lizm? And when is there a final
appealable order?

Mr. Goldsberry asks this Court to find that any time a trjal court finds that community

control is imposed, whether it be right out of the gate at the origdinal sentencing or after an

application to be released from prison to be placed on community control, the trial court need
!
only place a criminal defendant on community control {or a specified period of time per case
number, not to exceed five years, rather than to place the criminal defendant on community
control for each count of the case, which still should be limited to a maximum period of five
years. And either way the criminal defendant is placed on community control, it is a final
appealable order.
In the case at bar, the biggest concern is the Union Courty Court of Appeals is in conflict
with itself. The Union C(,;uunty Court of Appeals accepted jurisdiction in cases similar to Mr.
Goldsberry’s case wherein there was a multiple count indictment, the trial court placed the
criminal defendant on a blanket community control, the crimindl defendant violated the terms of

community control and went back before the judge on the violations. Appeals were taken based

on the ultimate prison sentence imposed and the Union County Court of Appeals accepted

i
:
i




jurisdiction with identical original sentencing entries. See, Smté v. Botkins, (March 5, 2007)

Union County App. Dist. No. 14-06-138.

These conflicting decistons oceur within the same appellate district.

H

To find that the Union County Court of Appeals is corregt in this case, this Court will

deprive multiple criminal defendants a ri ght of appeal because they were placed directly on
community control and do not realize that they do not have a “ﬁinal appealable sentencing entry”
until they violate the lerms of community control and appeal an%r errors that may have occurred
during that procceding. Applying the rationale of the Union Coiﬁunty Court of Appeals, there is
the potential for the deprivation of liberty of many criminal defj;ndants because they are being

!

i
incarcerated for alleged community control violations, when in fact they were never properly

placed on community control because the underlying sentenciné entry was not a final appealable

i

order.
Therefore, it is uncertain how many criminal defendants are currently incarcerated or on
communily control based on what are considered non-final appdalable orders based on the Union

County Court of Appeals flawed interpretation of Obio Revised, Code Section 2929,15(AX(1).

Not only is it a flawed interpretation, it is in direct conflicl of the same court accepting
1
jurisdiction in State v. Botkins, supra. {I
To permit this intérpretation of Ohio Revised Code Scct} on 2929.15 violatles’ public
policy and creates an enormous amount of criminal defendants that are currently serving time in

prison illegally, in direct violation of their, and specifically Mr. Goldsberry’s right to liberty and

due process.

This Court has not yet addressed the misapplication of Qhio Revised Code Section

! .
2929.15 to cases where courts of appeals decline jurisdiction when the trial court does not
i
|
i

i
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enunciate a specific community control term for cach of the coujils that a criminal defendant has
|
been convicted of or pled guilty. The present case presents a quistion of public and great general

importance and involves a substantial constitutional question cof

1cerning a {undamental concept

of our criminal justice system: that no criminal defendant should lose his liberty without due

process of law. By applying Ohio Revised Code Section 2929.1

5 that way it has been applied in

this case and other jurisdictions, courts are depriving criminal défendants’ their first right of

appeal while they remain incarcerated on a non-appealable ordef.

There is a problem here and

Mr. Goldsberry respectfully requests this Court accept jurisdictipn of this appeal.

CONCLUSION

For the reasons detailed above, Appellant Michael Goldsberry respectfully requests that

this Court grant him leave to appeal.
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IN THE COURT OF APPEALS OF THE TIHIRD APPELLATE JU‘{)ICIAL DISTRICT OF OHIO
|
%
{

UNION COUNTY
STATE OF OHIO, CASE NUMBER ]_‘L-G?-Oﬁ
‘ E
PLAINTIFF-APPELLEE, JOURNAI § %g
S 84
v. ENTRY 5 29
| o
MICHAEL GOLDSBERRY, § g = %%
. Q E
DEFENDANT-APPELLANT. 3

For the reasons stated in the opinion of this Court it is the judgment and order

of this Court that the appeal is dismissed for want of jurisdiction at the costs of the

appellant for which judgment is rendered, and that the cause be remanded to the

i
trial court for execution of the judgment for costs. l

It is further ordered that the Cletk of this Court certif y ajcopy of this

judgment to that court as the mandate prescribed by Appellate ]l{ule 27 or by any
other provision of law, and also furnish a copy of the opinion filed concurrently
with this entry to the trial judge and patties of record.

|

Vol Qb

DATED: October 15, 2007
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Case Number 14-07-006

Roegers, P.J., i
i

i1}  Defendant-Appellant, Michael E. Goldsberry, appeals the judgment of the

Union County Court of Common Pleas senlencing him to sixly

months 1 prison.

On

H
appeal, Goldsberry argues that the trial court erred when it imposed a prison sentence at

his second community centrol violation hearing. Finding that he trial court failed to

§

sentence Goldsberry on each count of his conviction, we dismiss Goldsberry’s appeal for

|

lack of a final appealable order. ‘
g

{92} In January 2005, the Union County Grand Jury indi@:ted Goldsberry for five

counts of nousupport of dependants in violation of R.C. 2919. 21(A)(2) felonies of the

fifth degree, and five counts of nonsupport of dependants in violation of R.C. 2919.2 1(B),

felonies of the fifth degree. Subsequently, Goldsberry entered a'plea of not guilty as to

all counts in the indictment.

{93} Ia March 2005, Goldsberry withdrew his plea of not guilty and entered a

plea of guilly as to all counts in the indictment. The trial coutt

guilty plea, convicted him, and sentenced him to three years %

i
stating that:

accepted Goldsberry’s

The Court finds that [Goldsberry] has been convicted of:

Five counts of Nonsupport of Dependants in violation

of Ohio

Revised Code Section 2919.21(A)2), and Five cpunts of
Nonsupport of Dependants in violation of ORC 2919.21:;(13), cach

a felony of the fifth degree.

It is therefore ORDERED: [Goldsberry| be and |1thl)y is

placed on 3 years of Community Control].] * * *

E
;
!
]
i
2 !
i
i
1
;
!
H

f community control,




Case Number 14-07-06

(March 2005 Journal Lntry, p. 1).

|
{94} In November 2005, the trial court held a community control violation

hearing and found that Goldsberry had violated the terms of hig community control. The

trial court then ordered Goldsberry to complete an additional one-hundred hours of

cominunity service, stating that “[t]he Defendant is advised that if he violates any of the

terms or conditions ol community control, the Courl may i
community control or the Defendant will be sent to prison for
months.” (November 2005 Journal Entry, pp. 1-2).

{95} In January 2007, the trial court held a second co
hearing and found that Goldsberry had again violated the terms
The trial court then sentenced Goldsberry to a six month priso
of nonsuppott of dependants to be servgd consecutively for a to

{6} 1t is from this judgment'that Goldsberry appeals

assignment of error for our review.

npose a more restrictive

bne hundred twenty (120)
1.

mmunily control violation
of his communily control.
i term on each conviclion

tal of sixly months.

| presenting the following

i

THE TRIAL COURT ERRED WHEN IT IMPOSED A PRISON
SENTENCE AT  APPELLANT’S SECOND{ PROBATION
VIOLATION HEARING WHEN THE COURT FAILED TO NOTIRRY

APPELLANT OF A SPECIFIC SENTENCE

AT BOTH HIS

ORIGINAL SENTENCING HEARING AND AT HIS FIRST

PROBATION VIOLATION HEARING.

{97} In bis sole assignment of error, Goldsberry argues that the trial court erred

when it imposed a prison sentence at his second community

control violation hearing

Ay




Case Number 14-07-00

i
1
i

because it failed to notify him of a specific sentence at botl his original sentencing
hearing and at his first community control violation hearing. ; Specifically, Goldsberry
asserts that the trial court could not impose a prison sentenice on him if it did not
previously advise him of a specific prison term that it would imljose upon violation of the
terms of community control. Because this Court lacks jurisdictipn, we do not address the

merits of Goldsberry’s argument.

{98} Appellaic jurisdiction is limiled to review of lowel courts’ final judgments.

Section 3(B)(2), Article IV of the Ohio Constitution. To be a {'mal, appealable order, a

judgment entry must meet the requirements of R.C. 2505,02 and, if applicable, Crim.R.

32(C). Chef Italiano Corp. v. Kent State Univ. (1989), 44 O 2lio St.3d 86, 88; Centex
Home Lquity Co., L.L.C. v. Williams, 3d Dist. No. 6»06-0?7, 2007-Ohio-902, YI2.
Additional]y, the issuc of whether a judgment 1s a finall appealable order is a
jurisdictional question, which an appellate court may raise sua spon.lfc. Chef Italiano
Corp., 44 Ohio SL.3d al 87. In criminal cases, “‘[t]he nccessity of journalizing an entry in
accordance with CrimR. 32(C) 1s jurisdiclioual.. Wilhoui a properly joumalized
Judgment of conviction, this court has no power to hear this appéal.’” State v. Moore, 3d
Dist. No. 14-06-53, 2007-Ohio-4941, Y7, quoling State v. Teagge, 3d Dist. No. 9-01-25,
2001-Ohio-22806; see also Maple Heights v. Pinkney, 8th Dist.iNo. 81514, 2003-Ohio-

3941, 91




Case Number 14-07-06

{197 In a casc factually similar to Goldsberry’s, thts Court

recently addressed the

effect of noncompliance with Crim.R. 32(C) on jurisdiction and llouml “[Jhat a journal

entry which did not dispose of the court’s rulings as o cach chg
merely interlocutory,” Moore, 2067-Olli0~4941, at 110, citing St
2000), 9th Dist. No. 99CA007416. See also State v. Pace (June 5,

970546; State v. Taylor (fvlay 26, 1995), 4th Dist. No. 94 CA 5%

(March 13, 2000), 5th Dist. No. 1999-CA-00282; State v. Yingling

wrge renders the order
rte v. Hayey (May 24,
1998), st Dist. No. C-
85; State v. Huntsman

(December 30, 1993),

6th Dist. No. L-93-076; State v. Waters, 8th Dist. No. 85691, 200510hio-5137, 416; State

v. Garner, | Lh Dist. No. 2002-T-0025, 2003-Ohio-5222, 7.

{§10} In Moore, supra, a defendant pled guilty to five ¢

ounts of deception to

oblain a dangerous drug and the trial court imposed a lump senténce of three vears of
E i ¥y

community control. However, the journal entry of sentence did

not specify to which

count or counts the three year community conlrol sentence app&ied. On appeal, the

defendant asserted that she had not been properly notified of a specific prisen term that

would be imposed upon a community control vielation. This Court dismissed the appeal,

finding that the journal entry of sentence did not comply with Crim,R. 32(C}. 1d., at §18.

See also State v. Hoelscher, Yth Disl. No. 05CA0085-M, 20006-Chig-3531, 410.

{11} Here, Goldsberry initially pled guilty lo and was convicted of five counts of

nonsupport of dependants in violation of R.C. 2919.21(A)2)

and five counts of

nonsupport of dependants i violation of R.C. 2919.21(B). Instead of senlencing

A




Case Number 14-07-06

Goldsberry on each count of lhe conviction, the trial court

denlenced Goldsberry to a

Jlump sum of three years of community control. As in Mdore, the journal entry of

sentence did not specily to which count or counts the sente

nte applied, and, therefore,

does not comply with Crim.R. 32(C). Consequently, 111.11'3113111:10 our decision in Moore,

we must dismiss Goldsberry’s appeal for lack of jurisdiction.

PRESTON and WILLAMOWSKI, JJ., concur,

¥

Appeal Dismissed.
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IN THE COURT OF APPEALS OF THE THIRD APPELLATE JUDICIAL DISTRICT OF ORI0O

UNION COUNTY
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STATE OF OI1I0, CASE NUMBER 14-06-35 % T
0B B
PLAINTIFE-APPELLEE, 28 = D
JOURNAL g g = sﬁ
Y. ‘ g i

CANDY L. BOTKINS, ENTRY

DEFENDANT-APPELLANT.

This appeal, having been heretofore placed on the accelerated calendar, is

being considered pursuant to App.R. 11.1(E) and Loc.R. 12.?;' Pursuant to Loc.R.
12(5), we have elected to render our decision by summmary jgoumal entry, which
shall not be considered controlling authority except as betwegn the parties to this
action,
Defendant-appellant Camiy Botkins appeals the judgment of the Union

, County Coutt of Common Pleas. For the reasons that follow; we reverse the trial
court’s judgment.
On January 20, 2004, Botkins pled guilty to twelve counts of forgery, in
violation of R.C. 2913.31(A)(3) all fifth degree felonies; and gne count of theft, in
violation of R,C. 2913.02(A)(1), and a fifth degree felony. The trial éourt held a

sentencing hearing on February 25, 2004, and sentenced Botkins to three years of

community control.

Via | PRany,

WX
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Case No. 14-06-35 . .

Journal Entry

Thereafter, Botkins admitted that she violated the term% of her community
control. The trial court ordered Botkins to serve six monli‘hs in the MonDay
{
program and extended Boikins community control to February FS, 2007.
On July 7, 2006, Botkins again admitted to a cmnmunigy control violation.

i
As a result, the trial court sentenced Botkins to twelve months on each of the
b . {

twelve forgery counts and ordered the sentences be served ‘concurrent to each
other. The frial court also sentenced Botkins to twelve month;; on the thefi count

and ordered the sentence to be served consecutively to the forgery counts.

It is from this sentence that Botkins appeals and scts forth one assignment

of error for our review.

ASSIGNMENT OF ERROR

THE TRIAL COURT ERRED WHEN IT IMPOSED A
PRISON SENTENCE AT APPELLANT'S | SECOND
PROBATION HEARING WHEN THE COURT HAILED TO
NOTIFY APPELLANT OF A SPECIFIC SENTENCE AT
BOTH HER ORIGINAL SENTENCING HEARING AND AT
HER FIRST PROBATION VIOLATION HEARING.

‘ In her sole assignment of error, Botkins argues the llial court failed to
notify her at either fler initial sentencing hearing or her community control
violation hearing of the specific prison sentence the trial court would impose if she
violated her community control, Thus, Botkins argues that the trial court could

not properly impose a prison sentence when she 511bseq1iently violated her

community control.

1A PEODTE

A



- Case No. 14-06-35 . . '

Journal Entry ;

R.C. 2929.15(B) provides,

If the conditions of a community control sanction are vislated or
il the offender violates a law or leaves the state without the
permission of the court or the offender’s probation ofﬁcer, the
sentencing court may impese a longer time under the same
- samction® * * may impose a more restrictive sanction, * * * or
may impose a prison term on the offender pursuant tg Section
2929.14 of the Revised Code. The prison term, if any, imposed
upon a violator pursuant to this division shall be within the
range of prison terms available for the offense for which the
sanction that was violated was imposed and shall not exﬁcecd the
prison term specified in the notice provided to the offender at
the sentencing hearing pursuant to division (B)(3) of, Section
2929.19 of the Revised Code.* * * ‘

The Ohio Supreme Court has held that “[plursuant to R.q. 2829.19(B)(5)

i
and 2929.15(B), a trial court sentencing an offender to a corﬂmunity control
sanction musl, a¢ the time of the sentencing, notify the offendet of the specific

prison term that may be imposed for a violation of the conditions of the sanction,

as a prerequisite to imposing a prison term on the offender fc?r a subsequent
violation.” State v. Brooks, 103 Ohio St.3d 134, 2004-0hio-47:i46, 814 N.E.2d
837, at paragraph two of the syllabus (emphasis added). |

In State v. Fraley, the trial court sentenced (he defendant ?ta five years of
community control, however, the trial court failed to notify the (iiefendant at the
sentencing hearing of the specific prison term he faced il he violated his

community control. 105 Ohio St.3d 13, 2004-Ohio-7110, 821 N.E.2d 995, at 91.

Fraley subsequently violated his community control two additional times and each

|
time the trial court sentenced him to community control. Id. at 1 2-3. The third
i

I8 aprap vy

A



Case No. 14-06-35 . .

Journal Entry

time Fraley violated his comnumity control the trial court w}arned him at the

sentencing hearing of the specific prison term that the tria} coufft would impose if
he again violated his community control. Id. at 1 4. Thereaﬂ;ér, Fraley violated
his community control and the trial court sentenced him to pris%m. Id. at § 5. The
Ohio Supreme Cm\}rt found that the trial court properly sentenceid Fraley to a term
of imprisonment since Fraley was notified at his third communié‘y control vielation
hearing of the specific prison term which would be imposed if he again violated

his community conirol. 1d. at § 19. In the instant case iﬁ appears that the

1
defendant was never advised of a specific prison term to be imposed should she

violate community control sanctions.

The appelice has not filed a brief in the present case. Aal a result, this court
“may accept the appellant’s statement of the facts and issué;s as correct, and
reverse the judgment if the appellant’s brief reasonably appeaérs to sustain such
action.” App.R. 18(C). Pursuant to App.R. 18(C), this cou%t elects lo accept

|

Botkins® statement of the facts and issues as correct. Sin‘lce Botkins’ brief
reasonably appears {o sustain a reversal, we reversc the judgmelilt of the trial court
and remand for resentencing. On remand, the trial court must r%sentence Botkins;
however, the trial court cannot impose a prison term unless tLat prison term is
reserved in the event of a future violation of a community con:trol sanction. See

Brooks, 2004-Ohio-4746, at 133; Fraley, 2004-Ohio-7110, at § j7-19.

t
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For the aforementioned reasons, it is the order of this court that the
Judgment of the Union County Court of Common Pleas be, and hereby is, reversed
and remanded at the costs of the appellee for whom judgment i5 rendered, and the
cause be, and hereby is, remanded to the trial court for the execulion of the
judgment of costs. | |

It is further ordered that the Clerk of this Court certily a copy of this

judgment to that court as the mandate prescribed by App.R. 27 or by any other

provision of law, and also furnish a copy of thigjournal entry to the trial Judge

DATED: March 5, 2007 , i

1 A P 0
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