
IN THE SUPREME COURT OF;OIIIO

STATE OF Ol-IIO,

I'laintiff-Appellee,

vs.

MICHAEt, GOLDSBERRY,

Defendant-Appe I lan t.

Case No. i ® ^ `. ^

On Appe^l from the Union^
County Court of Appeals
1'hird Ap^ellate District

C.A. Cas^ No. 14-07-06

L

MEMORANDUM IN SUPPORT OF J^RISDICTION
OF APPELLANT MICHAEL GOLPSI3ERRY

TERRY L. IIORD #0025979
Assistant Union Cowity Prosecuting
Attortiey
(COUNSEL OF RECORD)

'Union County Prosecutor's Office
"

ALISON BjGGS #0055841
(COUNSEL PF RECORD)

240 West Fil`th Street
Suite A
Maiysville, ( hio 43040

221 West 5 ' Street (937) 578-02114
Suite 333 (937) 578-02'16 - Fax
Marysville, Ohio 43040 E-mail: abo^gs@boggslawohio.com
(937) 645-4190
(937) 645-4191- Fax COUNSEL I^OR MICHAEL GOLD SBERRY

COUNSEL FOR STAI'E OF OHIO

NOV 2 6 2907

OLCRK OF COURT
SUPREME COURT OF 0H10



TABLE OF CON"I'EN1'S I

Page N ►unber

EXI'LANATION OF WHY THIS CASE IS ONE OF PUIII -{'IC OR GREAT
GENERAL INTEREST AND INVOLVES A SUBSTANTIAL
CONSTITUTIONAL QUESTION ............................................................................................. 1

STATEMEN'I' OF THIJ CASE ................................................ ...................................................

STATEMENT OF'I'HE FACTS ................................ ................................................... 2

ARGUMENT ............................................... ...................... :................................................... 3

PROPOSII'ION OF LAW: A crin► inal defendant ip deprived of due
process of law when an appellate court malies inco ►tsistent rulings on
when it accepts jurisdiction in so ►ne cases and refu es jurisdiction in
other cases based on similar underlying fact patter s, specifically the
fact pattern when a trial court places a crimi al defendant on
community control after the cri ►ninal defendant I►asibeeu found guilty
or pled guilty to multiple felony counts. The resulting imprison ►nent
in cases when the court of appeals declines jurisdiction is illegal and a
violation of the criminal defendant's due process rigbts and denies the
criminal defendant his right to appeal . ......................................................................... 3

CONCLUSI ON .................. ......................................................................................... :.................. 6

CERTIFICATE OF SERVICE ................................................................................................... 6

APPENDIX

State v. Michael Goldsberry, Judgment Entry, Uniod County Court of
Appeals, Case No. 14-07-06, October 15, 2007.........i ............... ...... A-1

Slate v. Botkins, Judgment Entry, Union County Courl of Appeals, Case
No. 14-06-35, March 5, 2007 .................. ..........i................ A-8



EXPLANATION OF WIIY THIS CASE IS ONE OF 1'11ALIC OR GREAT GENERAL
IN'TEREST ANI) INVOLVES A SUBSTANTIAL CONSTITUTIONAL QUEST[ON

Michael Goldsberry's case is of great public and generay interest because it concerns the

guarantees of the Due Process Clause of the Fi fth and Fourteenth Amendments to the United

States Constitution and Section 16, Article I of the Ohio Constikition. 7'hose provisions protect a

defendant in a criminal case against deprivation of liberty withut due process of law. In the

case before the bar, Mr. Goldberry's libet-ty has been taken becuse the Third District Court of

Appeals sua sponte dismissed his appeal for want of jurisdiction.

Michael Goldsberry's case offers this Court an opportutl^ity to demand that Ohio courts

remain vigilant in protecting criminal defendatits' right to not I6se tlieir liberty when an appellate

court refuses jurisdiction in a case, when it has prcviously acceoted jurisdiction in similar cases.

Consequently, Mr. Goldsberry's case presents a substantial coilstitutional question in that it

challenges the decision of the Third District Court of Appeals declining jurisdiction in a case by

arguing the trial court's sentencing entry is not a final appealable order; regardless of the fact the

defendant is in prison.

This matter continues to be a great public interest beyor^d Mr. Goldsbert•y, for if this

Court upholds the rationale of the Third District Court of Appe#rls that it does not have

jurisdiction under this fact pattern, then it opens the door for a^iultitude of habeas corpus cases

in Union County, Ohio and in every otherjurisdiction under thii s Court.

STATEMEN'C OF THE CA^'E

This a eal arises fi•otn Michael Goldsberry'spp convictioki for five counts of nonsupport of

dependents, a violation of Ohio Revised Code Section 2919.21 (A)(2) and five counts of

nonsupport of dependents in violation of Ohio Revised Code *tion 2919.21(13), all felonies of

the fifth degree, on March 23, 2005. The trial cout-t initially placed him on three years of



community control. Hc violated the terms of his community coiitrol and placed back on

cotntnunity control on November 3, 2005. Mr. Goldsberry agaiii violated the terms of his

conununity control and the trial court sentenced him to six months on each of the ten counts of

nonsupport of dependents aud that the sentences were to he ser^ed consecutively to one auother.

He appealed his sentence to the Union County Court of Appeals , challenging the trial court's

ability to impose a prison seutence when it failed to uotify him of a specific prison sentence at

his first community control violation hearing. On October 15, 7^007, the Union County Court of

Appeals dismissed Mr. Goldsberry's appeal, stating it did not hdve jurisdiction to hear the appeal

because the original sentencing entry frotn March 23, 2005 was!not a final appealable order. Mr.

Goldsberry now files this timely Memorandum in Support of Jujrisdiction, asking this Court to

grant him leave to appeal.

STATEMENT OF THE FAC'>f'S

Michael Goldsberry pled guilty to ten counts of nonsupli, ort of dependents. On March 23,

2005 the court advised Mr. Goldsberry that he could receive a ti paximum prison term of up to

120 months, then placed him on tliree years community control.i

Mr. Goldsberry violated the terms of community controlj and at a cotnmunity control

violation hearing on November 3, 2005, Mr. Golsberry admitte^ the violations and the court

continued his community control under the same conditions that the court previously ordered.

Mr. Goldsberry once again found himself in front of tlrelcourt for cotnmunity control

violations on January 5, 2007. This time the trial court imposed, a prison sentence of six montlis

on each of the tens counts to be served consecutive to one anotli
1
er.

Mr. Goldsberry timely filed his appeal to the Union Cortinty Court of Appeals. The Court

of Appeals dismissed the case, citing it lacked jurisdietion to hepr the matter because the trial
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court's original seutettcing entry was not a final appealable orCler. 1'he appellate court said it was

not a final appealable ordet- because the trial court failed to diitinguish which of the ten counts

the tlrree years comununity eontrol was associateci with; whetltier the trial court intended to place

Mr. (ioldsberry on cotnmunity control for three years on eacliicount to be served concurrent to

one another or wliere they to be served consecutive to each otlber.

AIiGUMENT

PROPOSITION OF LAW

A crinrinal defendant is deprived of due process ^uf law when an appellate
court makes incousistent rulings on when it acc6pts jurisdiction in some
cases and refuses jurisdiction in other cases based on similar underlying fact
patterns, specifically the fact pattern when a triA l court places a criminal
defendant on community control after the crinr;inal defendant has been
found guilty or pled guilty to tnultiple felony; counts. The resulting
imprisonment in cases when the court of appeaMs declines jurisdiction is
illegal and a violation of the criminal defendant^s due process rights and
denies the critninal defendant his right to appeal.

Ohio Revised Code Section 2929.15(A)(1) grants triallcourt authorily to place criiiiinal

defendants on commutiity in lieu of serving prison terms. I Iowever, the statute is very clear that

"[T]he duration of all community control sanctions imposed on an offender under this section

shall not exceed five years.

It seems ratlier clear that the legislature intended that dnder a single indictment,

regardless of the nuniber of counts in the indictnient, a criminQl defendant could not be placed on

community control for niore than five years. Ij

Some appellate courts have ruled that unless a trial cotlrt places a criminal defendant on

colnmunity control for each count in the indictment, then thert is not a final appealable order.

See, State v. Garner, (Sept. 26, 2003) 11 'h App. Dist. No. 204-T-0025, 2003 Ohio 5222, P 10.

That case suggests that a trial court, on a multiple count indictXnent, could impose eonsecutive

!
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commuuity control "sentences" which could result in a eoniniut5ity control sanetiou grealer than

fivc years.

However, the court in State v. Lehnian, (Feb. 4, 2000) 6^h App. Dist. No. L, 99-I 140,

found that a court could not impose consecutive placements in d residential facility for multiple

counts when the court placed the criminal defendant on cornmuI rity control.

The issue is how to interpret comniunity control and do6s it encompass a single

indictment or, should it only apply to each count of the indictnt^nt? And wlien is there a final

appealable order?

Mr. Goldsberry asks this Court to find that any titne a tr^al court finds that cotnmunity

I
control is iniposed, whether it be right out of the gate at the original sentencitig or after an

application to be released frotn prison to be placed on communyty control, the trial court need

only place a criminal defendant on community control for a specified period of time per case

number, not to exceed five years, rather than to place the crimit^al defendant on community

control for each count of the case, which still should be limited;to a niaximum period of five

years. And either way the criminal defendant is placed on comnunity control, it is a final

appealable order.

In the case at bar, the biggest concern is the Union Cout ity Court of Appeals is in conflict

with itself. The Union Couuty Court of Appeals accepted juris iction in cases similar to Mr.

Goldsberry's case wherein there was a multiple count indictme t, the trial court placed the

criminal defendaut on a blanket community control, the crimin I defendant violated the ternis of

community control and went back before the judge on the viola ions. Appeals were taken based

on the ultiniate prison sentence itnposed and the Union County Coutt of Appeals accepted
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jurisdiction with identical origina.l sentencing entries. See, State v. Bolkdns, (March 5, 2007)

Union C:ounty App. Dist. No. 14-06-18.

1'hese conflicting decisions occur within the same appeliate disu-ict.

To find that the Union County Court of Appeals is correFt in this case, this Court will

deprive multiple criminal defendants a right of appeal because tjley were placed directly on

community contrrol and do not realize that they do not have a"final appealable sentencing entry"

until they violate the terms of community control and appeal any errors that niay have occurred

during that proceeding. Applying the ratiouale of the Union Co6ty Court of Appeals, there is

the potential for the deprivation of liberty of many criminal defqndants because they are being

incarcerated for alleged community control violations, when in fact they were never properly

placed on community control because the uuderlying sentencing entry was not a final appealable

order.

Therefore, it is uncertain how many criininal dcfendantsiare cuirently incarcerated or on

community control based on wlrat are considered non-final app4alable orders based on the Union

County Court of Appeals flawed interpretation of Ohio Revised,Code Section 2929.15(A)(1).

Not only is it a flawed interpretation, it is in direct conflict of Uie same court accepting

jurisdiction in Slate v. Botkins, supra.

'ro permit this interpretation of Ohio Revised Code Sect}on 2929.15 violates' public

policy and creates an enormous amount of criminal defendants that are currently serving time in

prison illegally, in direct violation of tlieir, and specifically Mr. Goldsberry's right to liberty and

due process.

'rhis Court has not yet addressed the inisapplication of Oliio Revised Code Section

2929.15 to cases where courts of appeals declinejurisdielion wlien the trial court does not
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enunciate a specific community control terin for each of the cou+its that a criminal defendant has

beeu convicted ol'or pled guilty. The present case presen(s a qu^stion of public and great general

importance and involves a substantial constitutional question cohcerning a fundamental concept
!

of our criminal justice system: that no criminal defendant shoul^ lose his liberty witliout due

process of law. By applying Ohio I2evised Code Section 2929.115 that way it has been applied in

this case and otherjurisdictions, courts are depriving criminal d

appeal while they remain incarcerated on a non-appealable orde

fendants' their first right of

^. 'I'here is a problem liere and

Mr. Goldsberry respectfully requests this Court accept jurisdictibu of this appeal.

CONCLIJSION

For the reasons detailed above, Appellant Michael Goldqberry respectfully requests that

this Court rant him leave to a eaLg pp
, )

Respec^ lly'sribmtted,^' ;x #
Ati^on B ggs #00 5 41
(COUNS L OP CORD)
240 West Fifth StrIqet
Suite A
Marysville, Ohio 3040
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E-mail: aboggs@ oggslawohio.com
COUNSEL FOR MICHAEL GOLDSBERRY

I hereby certify that a c m in Support of Jurisdictionopy of the foregoing Mcmoranlu
of Appellant Michael Goldsberry was forwarde reg ar U.S. Mail this 26^^' day of
November, 2007 to the office of David W. PhilliI;I ioty Prosecutor, 221 West Fifth
Street, Suite 333, Marysville, Ohio 43040, by regy{lar Mn unilpostage prepaid.

^
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For the reasons stated in the opinion of this Coutt it is t e judgment and order

of this Court that the appeal is distnissed for want of jurisdicticin at the costs of the

appellant for which judgtnent is rendered, and that the cause bo retnanded to the

trial coutt for execution of the jttdgtnent for costs.

It is further ordered tliat tlte Clerk of this Coutt certify aicopy of this

judgment to that court as the mandate prescribed by Appellate ule 27 or by any

other provision of law, atid also furnish a copy of the opinion filed concurrently

with this entry to the trial judge and patties of record.

DATED: October 15, 2007
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Case Number 14-07-06

Rogers, P.J.,

{111} Defendant-Appellant, Michael E. Goldsberry, appe'Fils the juclgnieut of the

Union Cotmty Court of Coinuioii Pleas scnlencing him to sixty^ niont(ts in prison. On

appeal, Goldsberry argues that the trial court erred wlten it itnpo^ed a prison sentence at

his second cotntntmity control violation bearing. Pinding that i.he trial court failed to

sentence Goldsberry on each c•ount of his couviction, we disrniss {Goldsberry's appeal for

lack of a final appealable order.

{¶2} In January 2005, the Uniou Cnutrty Gi-and .lury iudit>teel Goldsberry for five

counts of nonsupport of dependauts in violation of R.C. 2919.2. 1(A)(2), felonies of the

fifth degree, and five couuts ofnonsupport of'dependants in violaCion of R.C. 2919.21(I3),

fel,onies of the Frftli degree. Subsequently, Goldsberry enterecl a plea of not guil(y as to

all counts in the indictment.

ln March 2005, Goldsberry withdrew Iiis plea of not guilty and entered a

plea of guilly as to all counts in the indicltnent. The trial coutly accepted Goldsberry's

guilty plea, convicted him, and sentenced hitn to three years f cotntnunity control,

stating that:

The Court linds that (Coldsberryl has been cou tcled of:
Five counts of Nonsupport of Dependants in violatiot of Ohio
Revised Code Section 2919.21.(A)(2), and Five cftuots of
Nonsupport of Dependants in violation of ORC 2919.21'(B), eacL
a felony of the fifth degrce. {

It is therefore ORDCRED: [Coldsberry] he and Itereby is
placed on 3 years of Cotntnttnity Control].] ***

{

2



Case Number 14-07-06

(March 2005 .lournal I :ntry, p. 1).

{¶4} In November 2005, the trial court hel(I a conhtnunity control violafion

liearing and fouu<I that Goldsberry had violated the terms of hi community coutrol. The

trial court then ordered Goldsberry to complete an additiot al otie-liundred Itours of

cominunity service, stating that "[t]he Defendant is advised thjt if lie violat:es any of the

terms or conditions of comtnunity coutrol, the Coui-t may i^npose a more restrictive

community control or the Defeo.dant will be seut to prison for bne liundred twenty (120)

montlts." (Novetnber 2005 Journal Entry, pp. 1-2).

{¶5} In Januaty 2007, the trial cout't hel(I a second co 1munil.y control violation

hearing and found that Goldsberry liad again violated the tertus f Iiis community control.

The trial court theu scntenced Goldsberry to a six montlt prisoo term on each conviction

of nonsupport of dependants to be served consecutively for a to4al of sixty months.

{¶G} It is from this,judgment that Uoldsberry appealspresenting the following

assignment of et-ror for our review.

TIiL TRIAL COUii'I' ERRED WNh.N IT IMPO^LI) A PRISON
SENTENCE AT APPELLANT'S SI^,COND PRO13A'I'lON
VIOLATION }IRARING WHCN T11E COURT I+AII GD TO NOTIFY
APPELLANT OF A SPECIFIC SENTENCE ^T BOTH IIIS
ORIGINAL SENTENCING HEARING AND ^'r tIIS FIRST
PROBATION VIOLATION HEARING.

{¶7} In his sole assigtiment of enor, Goldsberry atgu4 that the trial cotni erred

when it itnposed a prisoti senteuce at his second coromunity ont.rol violation heat-ing

3



Case Number 1407-06

because it failed to ootil'y him of a speeil7c sentence at bolli his original sentencing

hcaring and at his first comniuuity controf violation hearing. Specifically, Colclsberry

asserts that tlte trial cotu-t could not impose a prison senteii{ce on him if il. (lid not

previously advise him of a speciFic prison term that it woulct imi{ose upon violation of the

terms of community control. Because this Court lacks jurisdicti

tnerits of Goldsberry's argument.

{118} Appellate jurisdiction is liniited to review of lowe

)n, we clo not address the

courls' final juclgnDents.

Section 3(f3)(2), Article IV of the Ohio Coostitution. To be a^iual, appealable order, a

judgtnent etiUy must meet the i-equireinenl,s of R.C. 2505.02 atjid, if applicable, Crini.]3.

32(C). Chef Italiano Corp, v. Kent State Univ. (1989), 44 O^Itio St.3d 86, 88; C'enter

Home Equity Co., L.L.C. v. YVillicnns, 3d Dist. No. 6-06-07, 2007-Ohio-902, 1112.

Additiotially, the issue of whetlter a judgrnent is a finall appealable orcler is a,

jurisdictional question, which an appellate cout-t may raise sua sponte. Clsef Italicitio

Corp., 44 Ohio 5t.3d at 87. lu crintinal cascs, "`[t]he necessity ol,f journalizing an cntry in

accordance witli Crim.R. 32(C) is jurisdictioital. Without

judgment of conviction, this court has uo power to hear this apti

Dist. No. 14-06-53, 2007-Ohio-4941, 117, quotiug Stcrte v. '1'e.al,r

a properly jottnialized

al."' S'latc< v. Moore, 3d

e, 3d Dist. No. 9-01-25,

2001-Ohio-2286; see also Maple Heights v. Pinkncy, 8th Dist.'No. 81514, 2003-Ohio-

3941,1I1.

4
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Case Number 14-07-06

(19) In a case factually sirnilar to Goldsberry's, this Cotirtireccnlly addressed the

effect of noncompliance with Crim.R. 32(C) on juriscliction anci Found "[l]hat a journal

etttry which did not dispose of Lhe court's rulings as to cach chyli-ge renclers the orcler

tnerely itaterlocutory." Moore, 2007-Ohio-4941, at ¶10, citing St(

2000), 9th I)ist. No. 99CA007416. See also State v. Acic:e (June 5,

970546; State v. Taylor (May 26, 1995), 4th Dist. No. 94 CA 51

(March 13, 2000), 5th Dist. No. 1999-CA-00282; State v. YrnKliug

6th Dist. No. L-93-076; State v. Watens, 8th Dist. No. 85691, 2005

tte v. Hayes (May 24,

1998), 1st Dist. No. C-

15; State v. Hz.unt.rman

(December 30, 1993),

Ohio-5137, ¶16; State

v. Garner, I f Lh Dist. No. 2002-T-0025, 2003-Oliio-5222, ¶7.

{¶10) In Moore, supra, a defendant pled guilty to five cpwats of deception to

obtain a dangerous drug <md the trial court itnposed a lutnp sent'nce of three years of

•
community control. I-Iowever, the journal entry of sentence didinot specify to wliicli

count or counts the three year community control sentence app^ied. Ott appeal, the

defendant assetted that she liad not been properly notiliecl of a sp^eific prison term that

woulcf be imposed upon a community control violation. This Couri dismissed the appeal,

fincling that the journal entry of sentence did not cotnply with Crin>E R. 32(C). Id., at 1[18.

See also State v. Hoelscher, 9th Dist. No. 05CA0085-M, 2006-Ohid.-3531, ¶10.

{111} 1-lere, Goldsberry initially pled guilty to and was conu;icf.cd of five counts of

notisupport of dependants in violation of R.C. 2919.21(A)(2)

nonsupport of depenclants in violation of R.C. 2919.21(13). I

5
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Case Ntanber 14-07-06

Goldsbcrry on cach cot.int of (lie cottviction, the frial court 4 enteticecl Goldsberry to a

lutnp sum of three years of comniutiity control. As in rYtc}ore, llie journztl entt-y of

sentence did not specify to whicii count or counts the senten(^e applied, and, t.herefore,

does not comply witli Crim.R. 32(C). Consequently, pursuant; to our clecision in Moore,

we niust dismiss Goldsberry's appeal for lack of jtirisdiction. l

fllyeal Disnaissed.

PRESTON and WILLA.MOWSICI., JJ., concur.

I.

6

^J- ^



IN'fIIE COURT OF APPEALS OF TIIE THIItD APPELLATE dU01CiAL DISTRICT OF 0I110

UN1ON COUNTY

STATE OF OHIO,

PLAINTIFF-APPELLEE,

V.

CANDY L. BOTKINS,

DEFENDANT-APPELLANT.

CASE NUMBER 1^1-06-35

JOURNAL

ENTRY

This appeal, having been lieretofore placed on (lie acceierated calendar, is

being considered pursuant to App.R. 11.1(E) and Loc.R. 12. i Pursuant to Loc.R.

12(5), we have elected to render our decision by suinmary ournal entry, wl»ch

shall not be con.sidered controlling authority except as betwon the parties to this

action.

Defendant-appellant Candy Botkins appeals the jud ment of the Union

County Court of Common Pleas, For the reasons that follow we reverse the trial

court's judgment.

On January 20, 2004, Botkins pled guilty to twelve ^unts of forgery, in

violation of R.C. 2913.31(A)(3) all6fth degree felonies; and ne count of theft, in

violation of R.C. 2913.02(A)(1), and a fifth degree felony. 1 ♦he trial court held a

sentencing hearing on February 25, 2004, and sentenced Botlyins to tliree years of

community control.



Case No. 14-06-35 • •; 2
Journal Entry

Thereafter, Botkins admitted that she violated the term^ of her cotnmunity

control. The trial court ordered Botkins to serve six rnon^'hs in the MonDay

program and extended Botkins community control to February ^5, 2007.

On July 7, 2006, Botkins again admitted to a communily control violation.

As a result, the trial court sentenced Botkins to twelve ntotlths on eaclr of the

twelve forgery counts and ordered the sentences be served ',concurrent to each

other. The trial court also sentenced Botkins to twelve month on the theft count

and ordered the sentence to be served consecutively to the forgery counts.

It is from this sentence that Botkins appeals and sets forth one assignment

of error for our review.

ASSIGNMENT OF ERROR

THE TRIAL COURT ERRED WHEN IT I, POSED A
PRISON SENTENCE AT APPELLANT'S SECOND
PROBATION HEARING WHEN THE COURT AILED TO
NOTIFY APPELLANT. OF A SPECIFIC SENI ENCE AT
BOTH 13ER ORIGINAL SENTENCING HEARING AND AT
HER FIRST PROBATION VIOLATION HEARINd.

In her sole assignment of error, Botkins argues the ^rial court failed to

notify her at either her initial sentencing hearing or her ^ommunity control

violation hearing of the specific prison sentence the trial court Y3ould impose if she

violated her community control. Thus, Botkins argues that t e trial court could

not properly impose a prison sentence when she subseqdently violated her

community control.

11'_^ I' G!lt^ `1'r



Case No. 14-06-35 • • 3
Journal Entry

R.C. 2929.15(B) provides,

If the conditions of a community control sanction are vi ^lated or
if the offender violates a law or leaves the state witliout the
permission of the court or the offender's probation ofl^icer, tiie
sentencing court may in ►pose a longer ti►ne under t e same
sanction* **, may impose a more restrictive sanetion, * * * or

may Impose a prison terrn on the offender pursnant t Section
2929.14 of the Revfsed Code. The prison term, if any,;tmposed
upon a violator pursuant to this division shall be within the
range of prison terms available for the offense for w;hich the
sanction that was violated was imposed and shall not e cecd the
prison term specilied in the notice provided to the of^ nder at
the sentencing hearing pursuant to division (B)(3) o^Section
2929.19 of the Revised Code.*

The Ohio Supreme Court has held that "[plursuant to R.Cj. 2929.19(B)(5)

and 2929.15(B), a trial court sentencing an offender to a conmunity control

sanction must, at the time of the sentencing, notify the offended of the specific

prison term that may be imposed for a violation of the conditionslof the sanction,

as a prerequisite to imposing a prison term on the offender f^r a subsequent

violation." State v. Brooks, 103 Oliio St.3d 134, 2004-Ohio-47i 46, 814 N.E.2d

l I837 t h f h l b, a paragrap two o t e sy a us (emphasis added),

In State v. Fraley,, the trial court sentenced the defendant ao five years of

community control, however, the trial court failed to notify ttie ^efendant at the

sentencing hearing of the specific prison term he faced if !`e violated his

community control. 105 Ohio St.3d 13, 2004-Ohio-7110, 821 N.r,.2d 995, at ¶1.

Fraley subsequently violated his community control two additiona times and each

time the trial court sentenced him to cominunity control. Id. at 1^ 2-3. The third

J'.4 PPfl(?' '
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time Fraley violated his cotnmunity control the trial court Warned him at the

senteneing hearing of the specific prison tertn that the trial coutt would impose if

he again violated his community control. Id, at ¶ 4. Thereaft^ r, Fraley violated

his community control and the trial coutt sentenced him to pri+. Id. at ¶ 5. The

Oltio Supreme Court found that the trial court properly sentencld Fraley to a temt

of imprisonment since Fraley was notified at his third community control violation

hearing of the specific prison tenn which would be imposed i`1 he again violated

his community control. Id. at ¶ 19. In the instant case i^ appears that the

defendant was never advised of a specific prison term to be itnposed should she

violate community control sancttons.

The appellee has not filed a brief in the present case. As:a result, this court

"may accept the appellant's statement of the facts and issu^s as correct, and

reverse the judgment if the appellant's brief reasonably appears to sustain such

action." App.R. 18(C). Pursuant to App.R. 18(C), this coutt elects to accept

Botkins' staternent of the facts and issues as correct. Si Ice Botkins' brief

reasonably appears to sustain a reversal, we reverse the judgme i t of the trial court

and remand for resentencing. On remand, the trial court most rt sentence Botkins;

however, the trial court cannot impose a prison term unless titat prison term is

reserved in the event of a future violatiott of a community control sanction. See

Brooks, 2004-Ohio-4746, at ¶33; Fraley, 2004-Ohio-7110, at ¶ 1 J-19.
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For the aforementioned reasous, it is t}te order of Ois coutt that the

judgment of the Union Corurty Court of Cotnmon Pleas be, and hereby is, reversed

and retnanded at the costs of the appellee for whom judgment i^ rendered, and the

cause be, and heteby is, remanded to the trial court for th^ execution of the

judgment of costs.

It is further ordered that the Clerk of this Court cert fy a copy of this

judgment to that court as the mandate prescribed by App.R. 7 or by any other

provision of law, and also furnish a copy of thi journal entr^, to th^l judge.

DATED: March 5, 2007

r
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