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EXPLANATION OF WHY THIS CASE 1S NOT A CASE
OF PUBLIC OR GREAT GENERAL INTEREST

Article IV, Section 2(B)(2)(e) of the Ohio Cohstituﬁon dictates that this court’s
discretionary jurisdiction is reserved for cases bf -public or great general iﬁterest, rather than for
cases where the only parties interested in thé éutcome are the litigants in a particular case. See
‘Williamson v. Rubich (1960), 171 Ohio St. 253,254, 12 0.0.2d 379, 168 N..E.zd 876. This case
falls into the latter category. The Court of Appeals decision challenged here hinges in part on the
fact that Brimfield Township is not a limited _home-fule township under R.C.-Chap. 504; it
tﬁereforc does not affect townships that have adopted limited home rule. It is of interest only to
the Brimfield Township Trustees and Kelli Bush, and township zoning regulations around the
. state are in no perill.. |

-This cas-e does not present any question of public or great general interest for two
additional reasons: 1) because the Court of Appeals merely followed this Court’s long-
established reasoning when interpreting R.C. § 519.01; and 2) because Brimfield Township’s
second-Proposiﬁon of Law was not before the Court of Appeals, and is; therefore waived.

The appeals court decision at issue is remarkable only because it held the line for rural
landowners against the tendency of a board of towﬁship trusiees to exceed its authority.
| Contrary to the Brimfield Township Board of Trustees’ position, the Eleventh District judges did
not expand the scope of “agricultural uses” that Ohio law does not allow townships to regulate |
through zoning resolutions; instead, it held fast to the definition this Court established in the
1970s in the face of township officials who impropetly wished to narrow it

This Court spoke to how Ohio defines “agricultural uses,” particularly when dogs are

involved, in another case arising out of Portage County, Harris v. Rootstown Township Zoning




Board of Appeals (1975), 44 Ohio St.2d 144, 73 0.0.2d 451, 338 N.E.Zd 763. In Harriﬁ, this
Court adopted a similar ruling from the Portage County Court of Appeals that held that the
raising of dogs constitutes “animal husbandry™ that falls within the definition of an agricultural
use inR.C. § 519.01. In Harris, Rootstown Township officials wished to restrict “animal
husbandry” td activities involving the breeding and raising of animals for human food
consumption, which — especially as regards dogs — this Court found unpalatable. Sce Harris, 44
Ohio St.2d at 147-148. |

Brimfield’s second Proposition of Law is barred by the doctrine of waiver. Brimﬁeld
asks this Court to declare that the Poﬁage County Prosécutor’s Ofﬁce was authorized to bring an
action to enjoin an alleged common-law nuisance at Bush’s property.” As the Court of Appeals
held in denyixig Brimfield’s Motion for Reconsideration on this issue, only the question of
whether Brimfield had properly brought a statutory public nuisance action was before the Court
of Appeals. The question regarding common law nuisance was also not implicitly before the
appeals court. It is therefore not a legitimate issue before this Court. See Belvedere
- Condominium Unit Owners’ Assn. v. R.E. Roark Cos., Inc., 67 Ohio St.3d 274, 279, 1993-Ohio-
119, 617 N.E.2d 1075.

As this case presents no question of public or great general interest, Appellee Bush

fespectfully urges the Court to decline jurisdiction.




STATEMENT OF THE CASE AND FACTS

~ The Court of Appeals in this case res_tored to Kelli Bush the ability of to 6perateqa
nonprofit, state-licensed éhelter for ﬁbused and abandoned dogs on her ‘seven-acre parcel in
\ Brimﬁgld Township, which 1s located just south of the city of Kent at the western edge of
Portage County. Bush does not take issue with Brimfield Township’s recitation of the
procedural history in this case, but would point out to the Court _that the animal shelter at hgr'
property is not a business, as Brimfield claims. It manifestly not a “pet store” operated for profit;
ié instead a not-for-profit anima) welfare organization concerned with the compassionate
treatment of the abused, the neglected, and the unwanted among man’s best friends.
Furthermoré, the Portage County Court of Common Pleas judgment from wh1ch Bush ﬁpﬁeél_ed
to the Eleventh District granted Brimfield an injunction based on stafutory nuisance, not
common-law nuisance. Finally; Brimfield Township is not a limited home-rule township under

- R.C. Chap. 504.

ARGUMENT QPPOSING APPELLANT’S PROPOSITIONS OF LAW

Appellee’s Proposition of Law No. 1: Using real property to operate an
animal rescue shelter for unwanted and stray animals is an agricaltural use

of land and may not be regulated by a township zoning resolution.

Two Ohio Revised Code sections are particularly relevant to this discussion: R.C. §
519.21, which restricts the zoning power of boards of township trustees; and R.C. § 519.01,
which defines agricultural uses.

Revised Code Section 519.21, states, in pertinent part, that no board of township trustees

may “prohibit the use of any land for agriciiltural purposes or the construction or use of buildings




or structures incident to the use for agricultural purposes of the land on which such buildings o.r
structures are located ***.” R.C. § 519.21(A). In turn, R.C. § 519.01 states that * ‘agriculture’
includes farming; ranching; aquaculture:';l apircurlture;2 hofticulture; viticulture;> animal
hus‘bandry, including, but not limited to, the care and raisiﬁg bf livéstock, equine,r aﬁd fur-bearing
animals ***” |

By it.s plain language, R.C. § 519.01°s definition of “animal husbandry” constitutes a
non-exclusive list of activities that includes the care and raising of a wide variety of animals.*
~ There is no dispute that the activities of the animal shelter on Bush’s property fall within the
category of care, which is explicitly covered by this Section. Despite the statute’s plain
language, Brimfield Township wants this Court to judicially amend the statute to exclude care
and restrict dog husbandry to the narrow category of dog bréeding.‘ ‘This is an untehable concept;
not only is this a legislative, not a judicial function, it would serve to allow inhumane “puppy
mill” breeding operations to go without regulation or scrutiny but allow townships to prohibit
compassionate rescue operaj;ions. Furthermore, the é.gtiyities the section explicitly mentions are
so widely varied - from grape-growing and fish farming to beekeeping — that the language itself
indicates an intent by the General Assembly to include, not exclude, all of the myriad ways in

which Ohioans engage in agricultural pursuits.

' The ke,epinwgir and raising of fish.

? Beekeeping.

? Grape growing, as in vineyards.

4 Ohio’s statute deﬁneé these terms differently than those in other states that Brimfield mentions.

See, e.g., Weber v. Board of County Com'rs of I'ranklin County (Kansas 1994), 20 Kan.App.2d
152, 884 P.2d 1159.




Brimfield Township also asks the Court to further constrict the statute by defining dogs
right out of the category of “livestock.” Again, the sfatute’s inclusive language is not so
circumscribed, and this Court has already decided that “animal husbaﬁdry” includes the care and
réising of dogs, polo-poriies aild mink, along w1th hogs and cattle. See Harris, 44 Ohio St.2d at
149-150. Furthermore, the question of whether a dog is “livestock” or a “companion animal™ is
wholly irrelevanf, given R.C. § 519.01°s broadly inclusive language.

o Finally, Brimfield’s argument that R.C. § 51?.02 allows a township to zone in the
_interests of public convenience, comfort, prosperity and general welfare mandate reversal 1s
fatally flawed. TFirst, the express language of R.C. § 519.21 specifically supercedes R.C. §
© 519.02. See R.C. § 519.21(A). Second, Brimfield Township did not argue this point before the
ééurt 6f Appeals -and has therefore waived it. |
Proposition of Lafv No. 2 A counﬁ prosecutor may not initiate an injunctive
action on behalf of a township that lacks limited home-rule status in the case
of an alleged common law nuisance.
The question whether the Portage County Prosecutor’s Office had the authority to initiate
an inju‘ncﬁve action agatnst Bush for Brimfield Township on a common law nuisance theory was
not before the Court of Appeals, because the Portage County Common Pleas Court did not issue

any injunction against Bush on a common law nuisance theory. The issue is therefore waived.

% See R.C. § 959.131.



CONCLUSION
For the foregoing reasons, the propositions of law Brimficld Township raises do not pose
~ questions of either public or great general interest. On this basis, Appellee Kelli Bush

respectfully asks the Court to DENY jurisidiction and to decline to hear this case.
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STATE OF OHIO ) IN THE COURT OF APPEALS

| . )SS.
COUNTY OF PORTAGE ) "~ ELEVENTH DISTRICT
- , FILED
COURT OF APPEALS
BOARD OF BRIMFIELD TOWNSHIF’
| _ LINDAK, memﬁm CLEH‘K
Plaintiff-Appellee, L - PORTAGE COUNTY OHIO
- JUDGMENT ENTRY
- VS - o
CASE NO. 2005-P-0022
KELLI L. BUSH,

Defendant-Appellant.

This matter comes befere us on Appel‘lee Bn'mﬁe.ld Townsnip Board of
Trustees’ metion for reconsideration under A.p.p.R. 26. For the reasons that
follow, the motion is denied. | |

This court has held that a motion for feconeideration is not designed for
instances in which the movant simply disagrees with the conclusions reached
and the reasoning:acfopted by the. court of appeals. State v. Owens (1997),.112
Ohio App.3d 334, 536. Rather, App.R. 26 provides a mechanism by which a
" party may prevent a miscarriage of justice that would arise where the cour’c of
appeals makes an obwous efror or renders an unsupportable dec:SIon under the
law. Owens, supra. |

The standard of review on a moﬁ_on for. reconsideration is very limited.
‘The test to be applied is whether the fnofion calls to the attention of fhe court .of
appee!s an obvious error in its decision or raise's- an }seue for our consideration'

tha"c was 'either not considered at all or was not fully considered by us _when it




should have been. id. at 335-336; In re Estate of Traylor, 7th Dist. Nos, d3 MA
253-259 and 03 MA 262, 2005-Ohio-1348, at §3-4. |

The purpose of a motion for reconsideration is not to again invoke a
_dé_cis'ion from the-po'urt on m’attérs that have previously been considered, but
rather to direct the attention of thE. court to somé quesfions of law or fact that
~ have not been given attention. . Garﬁeld Heights City Scﬁ. Dist v. State Bd. Of
-Educ. (1992), 85 Ohio App.3d 117, 127-128; Leganshuk v. Department of Liquor
Controf (1953), 67 Ohio L. Abs. 402. Thus, reco_r_asi-d-eratidn will be denied where
no new question is presented or no issﬁe is raised that was not discussed in the
original opinion. Larimore v. Brown (1943), 40 Ohio L. Abs. 385. |
| Reconsideraﬁon will not berallowe.d to simply assign New. errors that' were
not bro'iUth to the attention of the court in the original hearing. State ex rel.
Helpmeyer v. Shroyer (1936), 23 Ohio L Abs. 420,

“[A] 'fnotion for recohsideratioﬁ pufsuant to App.R.r 26(A) is nof[ an
| opportunity toi’aisf new argumehté that a party siﬁply neglected to_maké earlier
iri the proceeding;s. bu.t is "an opb.dftﬁriity to correct ob\}ious.errors' in the appellate
court’s c;;pinion in order fo prevent'a_misc':arriage bf jﬁsticef’ Traylor, supra, at {[8.

U'ponr review of the bdérd's motion, it has not poirﬁéd to any obvious error
in ou:f-decision, nor has it raised any issue for'co_r:Sideration that was not
considered or not fully consid-ered by this court i'n its-rdecision.

Appellee érgues we should reconéider our"det_;ision and affirm the frial
cpuft’s’_ judgment entry on the ground' that a-p;.)ellant .alleged common law

huisa_nce in its complaint. The flaw in appellee’s argument is that the trial court

i~




did not base its final judgment on this theory and appeliee failed to raise this
'issu;n, in i{s a'ppelléte brie.
The trial'bo_urt‘s journal entry, dated 'September 7, 2004, awarded a
preliminary injunctiqn to appeﬂee -on the basis of a _z_oning viblaﬁpn'and comman
. Iéw nuisance. The case was later galled -fcdr trial, following which.the court, by its
entry, dated March 8, 2005, awarded a permanent injunction to appellee on the '
basis of a. zoning violaﬁon and a publi.t.: nuisance. - The trial court did not-'find |
appell_ant‘s.conduct constitﬂted‘ a 'cor'nmon- law nuisrénce in 'its final judgment.
In its motion fof- reconsideration, -appellant cdncedes that "statutory"
nuisénbe did not apply in this 6ase" and tha't the trial court did not includé
comman léw nuisance as a basis- for its permanent injunctio-n. Since appéliee
failed té raise the issue of nuisance on appeal, it cannot ask us to reconsider our
~ decision on this basis: Heibmeyer, supra; Traylor, supra. As the court in,Tray!of '
held, “If Appeliees failed *** during .tt':ne direct appeal fo rebut Appeﬂ_ant’s.
_arguments, it is Aape[lees’ error and not this Court's érrbr.” d.
Appe.llee."s argﬁmént about the right of various partieé to bring-an action
for comﬁon l'aw-nuisance is irrelevant to these proceediﬁgs in that‘app'elllee did
not pursue such fhéory on appeal. | B
| _ -‘ Appe"ee’é argurhent that it alleged comr'n'bn law nuisance in its complaint
is also irrelevant because it did hot assert this i.ssue on appeal. By failing to raise
the issue of common la-w- nuisance, or any other type of nuisance, on appeal,
appellee is prec_:lude'd fromra_ss‘erting this argument now. As indicated supra, a
party m'6§ing for rec.:onside.ration_may.nof assert arg.uments that were not brrought

to the attention of the court of appeals in the original hearing. Traylor, supra.

3




Appel'lee miscénstru_es its burden on -appeal. Contrary fo its argument,
appellant was under no obligation to "aséign as error any issue relating to
commqn'!aw nuisance.” -Appellant’s‘appeai did' not rely oh this theory, and so
shé ha{d no obligation to assert it. In fact, we do. not see h.ow'!-tifie issu'e. could
haverbeen properly raiéed since éhe permanent injunction Wés noi based on
common law nuisance. In any .event, if .appeliee be!ieved the permanent
injunction should have been based- on common V]aw nuisance, it, rather than
 appellant, héd the duty to raise the issue on appeal. -

Appellee argues' the trial court's. findi.n'g of cohm’oh law nuisance in its -
-preiiminary injunction survives as a baéis for the permaneﬁt injunction, even
though _there is no finding ‘-of common law nuisance in the final judgment. _Thi‘s. -
argumént ignores fhe basic distinction between a preliminary and perma_nent :
injuhction. _ | | .

It is well-established that an order of the common pleas court granting a
tempdrary ;injunction in an action in _Which the'u_ﬁimate relief sought is a
permanent injunctidn ié not 2 final order. State éx rel. Tollis v. Cuyahoga Clty.
Coun‘ 01; Appeals (1988), 40 Ohio St.3d 145. Thé Court in To!lis}estab_!ished the
rule__that a prefiminary injunction, not being final, is not a final appealable order.

:A trial co_Lirt, in issuing a preliminary injunction attempts to merely |
“preserve, from irreparable harm, the rights of tﬁé party in whose favor the
preliminary injunction was gr.anted, until é.uch time as!the' matter [can] finally be
decided on the merits.” Interamerican Trade Corp. v. Phillips (Sept. 30, 1992),

2d Dist. Nos. 13664 and 13677, 1892 Ohio App. LEXIS 4963, "4-*5. The court in




Phiflips held that “a preliminary injunction is not a final appealable order.” Id. at

In’ East Galbraith Nursfng Home, Inc. v Ohio Dept. of J_Ob and Family
'Serv_r'ces, 10th _Dist. “No. 01AP--1_228, -2002-Ohio-3356, the Tenth Appeiiate
District, in holding that-an order grgnfing a preliminary_-injuncﬁon was not a final
~appealable order, 'noted that the injunction at issue was not meant by the trial
court to be a permanent. injunction. The trial oourt labeled the order as
preliminary. The court retai'nedl jurisdiction over the subject matter while the
preirminary injunction .was_in effect.  Finally, by ’rhe preliminary injunc’rion, the
court did not make a finel determination o'oncern_ing the merits of the case.

\Zirtually the same procedural background in-East-Gaibreith Was presented
here. :r'he trial ooUrt’s' entry, dated September 7, 2004 states that appellant is
“hereby prehmmarrly restralned and enjorned from bringing fo her property **any
dogs, but Defendant may continue to care for such dogs located on the prem:ses_
~ during the pendencj/ of this actr'on o1 (Ernp'heers added.) Thereafter, the trial
court set the matter for trial-on appellee S. request for a permanent m;unctron on
November 5, 2004 The court later granted a- defense request for a continuance
to allow discovery to- proceed. Subsequen‘t!y, a permanent mrunct:on issued.
" The trial court thus retained jurisdiction of the case eﬁer it issued the preliminary
injun'ctio_n and did not consider its.temporary order to be final.

It"must_- also be noted that Civ.R. 54(8) provides in pert: “** [Alny order or
other form of decision ‘;‘**, which -a'djudicates,fewer than all the claims or the
rights and liabilities of fewer than all the parties, shall not terminate the action as

- to-any of the claims or pariies, and the order or other form of decision is subject




o -retfision at any time before the entry of [final] judgment ™" (Emphasis
‘added.) Since the preliminary injunction ctid not finally adjudicate the rights of the
prarti-es, the ‘decision incorporating the same wes 'subject to revision at any time
~ until the entry of fihat judgm'.ent.. Thus, by not including common jaw nuisance as
a basis for the permanent injuhct_i_gn, the trial court in effect revised its earlier
prel‘iminary injunction to exclude common law nuisance as.a basis for the
| permanent injunction. |

Appellant argues that the agncultural use defense set forth at R C.929.04
would not be available to appellant in a civil nuisance actlon As appeliant dld
not assert thts_def_ense at trial or on appeal, appellee’s argument is irrelevant,
Further, appellee failed fo ra:ise this argument on-appeal, and may not make it for -
the flrstf time on a mot;on for reconsaderat:on '

Next appel!ee argues that because townshlps may act in the mterest of
the general welfare under the 2005 amendment to R.C. 519. 02 thls mlght have
_ 'an |mpact on our rewew of this matter with respect to publlc nuisance. Since

appellee concedes appellant's activities dld not constitute a pubttc nuisance, this
Iargumertt is irtelevant. In any eveht. we note that the 2005 revisiert reinstated
the generai rLli_e that townships do not zone in the interest of general welfare and
only allows a toWnship. to regulate for the general weitare in very Iimited
circumstances not pertinent here. |

| Next, appeliee argues the fact_that appeliant .operates. her burs'iness
pursuant to -a state-issued -license is irrelevant to whether 'her business
constituftes a nuisance. It must be 'neted that appellee failed to.make this

argument on. appeal, although the record clearly established that appeliant has a

6




sfate-iSsued license to operate her facility. As a _resu!t, appeliee cannbt maintain
this argument as a basis for its motion. Appeliee further argues that becauée
dog sheltersi are not extensively regulated by the state, appellant's license is
‘ irrélevant. However, fhere. is nothéng in the fecord fo esta_bE.ish this. .

In sijm, the sole argument gsserted by ap.peilee on ap'peai was that th'é
agrigulfurai use exémpt_ion did not apply to appeliant's ‘dog shelter activities.
Because appelléé did not even address the nuisance issue on appeal, it cannot
raisé it now.
| Appelleé has failed to identify -any obvious errors in this court's origihal )
cllecision“o_r any factual 6r legal iséues th'at-we did not fully address. |

| l?;ased upbn thé foregoing analysis, appellant’s motion for reconsideration

is denied.

JUDGE.CYNTHIA WESTCOTT RICE
PRESIDING JUDGE

COLLEEN MARY O'TOOLE, J., concurs,

DIANE V. GRENDELL, J., dissents.
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