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STATEMENT OF FACTS

This case involves a personal injury plaintiff’s attempt, and failure, to properly
name and serve “John Doe” defendants in accordance with the Ohio Rules of Civil Procedure.
Appellee John A. LaNeve alleges he was injured on May 28, 2002, by exposure to certain
chemicals while opening a container box at his place of employment with Atlas Recycling, Inc.
(“Atlas™). (Supp. 006) Atlas is not a party to this appeal.

LaNeve and his wife (collectively “LaNeve”) filed suit against Atlas and five
“John Doe” defendants on May 28, 2004, the day the two-year personal injury statute of
limitations expired, alleging causes of action for intentional tort, negligcncc and loss of
cor;sortium. LaNeve alleged that the John Does were the manufacturer/owner (John Doe #1);
and/or distributor (John Doe #2); and/or lessor/lessee of the container box (John Doe #3); and/or
persons “who may have some interest or responsibility concerning the subject container box”
(John- Does #4-#5). (Supp. 008) The complaint did not allege that LaNeve could not discover
the names of the John Does. The summons did not include the words “name unknown” in
reference to the John Doe defendants. (Supp. 012)

Almost one year later, on May 6, 2005, LaNeve filed an Amended Complaint
adding appellants China Shipping (North America) Holding Co. Lid. (“China Shipping”) and
ContainerPort Group, Inc, (“ContainerPort”) as defendants. (Supp. 015) The Amended
Complaint alleges that China Shipping was the “supplier/owner” of the container box and that
ContainerPort was “also a supplier of the subject container box,” but does not allege that either
China Shipping of ContainerPort is one of the John Doe defendants listed in the complaint.

(Supp. 018)"

! 1t should be noted that LaNeve filed a pleading entitled “Amendment to Complaint Pursuant to Civ.R. 15(D)” at
the same time he filed the Amended Complaint, (Supp. 013) That pleading states that *“John Doe #1-

1




LaNeve included “Instructions for Service” as patt of the Amended Complaint,
specifically instructing the clerk of courts to issue a summons and serve it along with a copy of
the Amended Complaint “by CERTIFIED MAIL” upon China Shipping “c/o Norton Lines,
1855 W. 52™ Street, Cleveland, Ohio.” (Supp. 021) On June 2, 2005, more than one year éﬁer
the oﬁginal complaint was filed and more than three years after plaintiff’s alleged injury, a
certified mail receipt showing delivery at that address was signed by “Keith Goodrum”, as
evidenced by an entry dated “06/06/05” in the Trial Court Docket.” (Supp. 002) No personal
service was made on China Shipping at that time or since.

China Shipping filed a Rule 12(B)(6) motion to dismiss on July 28, 2005, on the
basis that the personal injury lawsuit was time barred by R.C. 2305.10(A) because LaNeve did
not properly name and serve China Shipping as a John Doe defendant pursuant to Civ.R. 15(C)
and (D) and 3(A).> Appellant ContainerPort filed a similar motion. Both motions were granted
and the trial court entered a dismissal order on February 7, 2006. (Appx. 26) On motion of
LaNeve, the court entered an order nurnc pro tunc on March 2, 2006, stating that there was no
just reason for delay. (Appx. 27)

LaNeve timely appealed the dismissal. The Eleventh District Court of Appeals
reversed the judgment of the trial court by a two-to-one majority in an opinion and judgment
entered on June 11, 2007. (Appx. 4, 18) The majority downplayed the personal service
requirement and held that (1) LaNeve did not have to comply with the “technical service

requirements” of the Ohio Rules of Civil Procedure because appellants received adequate notice

Manufacturer/Owner” is China Shipping and that “John-Doe #4” is ContainerPort. (Supp. 013} That pleading was
not served with the Amended Complaint, and the identity of China Shipping in the Amendment to Complaint
Pursuant to Civ.R. 15(D) is different from the Amended Complaint where plaintiff alleged China Shipping was the
“supplierfowner.” (Supp. 018)

? Although not pertinent to this appeal, China Shipping denies that Keith Goodrum was the proper person to serve
on its behalf, :

? Copies of all statutes and Rules are contained in Appendix at Appx. 73-75.



of the pendency of the lawsuit by certified mail; and that (2) the Ohio savings statute, R.C.
2305.19(A) applied to give LaNeve an additional year from the date the amended complaint was
filed to serve the John Doe defendants because LaNeve “attempted to commence” the lawsuit.
The dissent would have affirmed on the basis of this Court’s controlling decision, Amerine v.
Haughton Elevator Co. (1989) 42 Ohio St.3d 57, 537 N.E.2d 208. (Appx. 13, 142, 44)
(Grendell, J., dissenting).

China Shipping filed its Second Notice of Appeal on July 3, 2007, (Appx. 1) and
its Memorandum in Support of Jurisdiction on July 27, 2007. Appellant ContainerPort also filed
its Notice of Appeal on July 3, 2007. On October 3, 2007; this Court granted jurisdiction to hear
the case and allowed the appeal.

Appellants China Shipping and ContainerPort filed a Joint Motion to Certify a
Conflict with the Court of Appeals on June 20, 2007, contending that both holdings of the court
of éppeals conflicted with holdings of other district courts of appeal. By Judgment Entry filed on
June 29, 2007, the court of appeals granted the motion to certify a conflict as to the applicability
of the savings statute and denied it as to the failure to properly serve the John Doe defendants.
(Appx. 18) The dissent would have granted the motion on both issues. (Appx. 25) (Grendell, J.,
concﬁrring in part and dissenting in part). On October 3, 2007, this Court determined that a
conflict exists.

ARGUMENT

Proposition of Law No. 1:

Claims brought against a subsequently identified John Doe defendant
under Civ.R. 15(D) in an amended complaint are time barred under
Civ.R. 15(C) and properly dismissed under Civ.R. 12(B)(6) when the
original complaint does not aver that plaintiff could not discover the
name of the John Doe defendant, when the summons does not include
the words “name unknown”, when the original and amended



pleadings are not personally served on the subsequently identified
John Doe defendant, and when personal service is not completed
within one year from the date the original complaint was filed
pursuant to Civ.R. 3(A).

This Court has held that “In determining if a previously unknown, now known
defendant has been properly served so as to avoid the time bar of an applicable statute of
limitations, Civ.R. 15(D) must be read in conjunction with Civ.R. 15(C) and 3(A).” Amerine at
paragraph two of the syllabus. This Court affirmed the appellate court’s affirmation of the
summary judgment granted to the newly-identified John Doe defendant because that defendant
was not personally served, even though service by certified mail was completed withint one year
after the original complaint was filed, and because the summons did not contain the words “name
unknown.” Id. at 58-59. Despite this Court’s clear mandate, and citation of Amerine by both
appellants here and in the dissenting opinion (Appx.7), the court below completely ignored
Amerine, without any explanation as to why it does not control here.

Amerine teaches that the applicable Civil Rulesrare considered in the reverse
order. Rule 15(D) discusses the proper method to name an unknown defendant in the original
- complaint and then amend when plaintiff discovers the defendant’s name. The Rule provides:
(D) Amendments where name of party unknown. When the plaintiff
does not know the name of a defendant, that defendant may be designated
in a pleading or proceeding by any name and description. When the name
is discovered, the pleading or proceeding must be amended accordingly.

The plaintiff, in such case, must aver in the complaint the fact that he
could not discover the name. The summons must contain the words

“name unknown,” and a copy thereof must be served personally upon the
defendant. (Emphasis added.)

The next step is to examine Civ. R. 15(C) to determine whether the amended
complaint relates back to the date the original complaint was filed. This is most important where

the amendment properly naming the previously unknown defendant is filed after the applicable



statute of limitations expires, as was the situation confronting LaNeve. Civ.R. 15(C) provides in

relevant part:

(C) Relation back of amendments. Whenever the claim or defense
asserted in the amended pleading arose out of the conduct, transaction, or
occurrence set forth or attempted to be set forth in the original pleading,
the amendment relates back to the date of the original pleading.

Under the first sentence of Rule 15(C), the amendment relates back to the date of

the original pleading if the parties are not changed. Where an amendment substitutes the party’s

real name for the fictitious “John Doe” listed in the original complaint, the party has not

changed. It is the same party, now using its real name. Amerine at 59.

The third step of the analysis is found in Civ.R. 3(A) that provides:

(A) Commencement. A civil action is commenced by filing a complaint
with the court, if service is obtained within one year from such filing upon

a named defendant, or upon an incorrectly named defendant whose name
is later corrected pursuant to Civ.R.15(C), or upon a defendant identified
by a fictitious name whose name is later corrected pursuant to Civ.R.

15(D). (Emphasis added.)

Under Amerine, the three rules read in conjunction with each other required that

LaNeve take four steps: (1) state in the original complaint that the names of the John Doe

defendants could not be discovered, (2) request that the summons contain the words “name

unknown”, (3) amend his complaint when he discovered the names of the John Does, and (4)

personally serve China Shipping within one year from May 28, 2004, the date the original

complaint was filed. LaNeve failed on three of the four requirements. He did not state in his

original complaint that he could not discover the name of the defendant. The summons did not

contain the words “name unknown”. LaNeve did amend his complaint on May 6, 2005, 22 days

before his one year for service under Civ.R. 3(A) expired, but he failed to request that personal

service be made on or before May 28, 2005. Instead, LaNeve requested service by certified mail,



which was not accomplished until June 2, 2005, more than one year after his original complaint
was filed on May 28, 2004, LaNeve’s service thus was untimely under Civ.R. 3(A) and by a
method not permitted under Civ.R. 15(D).

There is no meaningful distinction between this case and Amerine. In both cases,
the plaintiff failed to personally serve the now-known John Doe defendant and failed to ensure
that the summons contained the words “name unknown”. Amerine at 58. In fact, appellant’s
case. is étronger than appellee’s case was in Amerine because LaNeve also failed to serve
appellant within one year from the date the original complaint was filed, as required by Civ.R,
3(A). The trial court below properly followed Amerine and granted China Shipping’s Motion to
Dismiss because LaNeve’s cause of action was barred by the two year statute of limitations.

. The Amerine mandate that plaintiffs must strictly comply with the requirements
of Civ.R.15 (D), 15(C) and 3(A) in order to avoid the time bar of the applicable statute of
limitations has been consistently followed by courts of appeal from various districts that have
considered it. Those cases include, among others, Easter v. Complete Gen. Constr. Co., 10th
Dist. No. 06AP-763, 2007-0Ohio-1297, (plaintiff must personally serve original complaint and
summons on former John Doe defendant within one year of the filing of the original complaint);
Laﬁson v. Holmes, Inc., 12th Dist., 166 Ohio App.3d 857, 2006-Ohio-2511, 853 N.E.2d 712,
(summary judgment affirmed where plaintiff failed to state in original complaint that he could
not discover the names of the John Doe defendants); Whitman v. Chas. F. Mann Painting Co.,
6th Dist. No. L-04-1114, 2005-0Ohio-245, (summary judgment affirmed where amended
complaint was served by certified mail instead of personally within one year of the filing of the
original complaint); Kramer v. Installations Unlimited, Inc, 5th Dist., 147 Ohio App.3d 350,

2002-Ohio-1844, 770 N.E.2d 632 (dismissal affirmed where service of summons and amended



complaint made by certified mail instead of in person); Plumb v. River City Erectors, Inc., (10th
Dist. 2000), 136 Ohio App.3d 684, .737 N.E.2d 610, (dismissal affirmed where plaintiffs failed to
include the words “name unknown” on the summons and failed to serve the summons
personally, even though they did serve the amended complaint personally); Hodges v. Gates
Mills Towers Apt. Co, (September 28, 2000), 8th Dist., No. 77278, 2000 Ohio App. LEXIS 4477
(summary judgment affirmed where plaintiff failed to satisfy personal service requirement of
Civ.R. 15(D); West v. Otis Elevator Co. (10th Dist, 1997), 118 Ohio App.3d 763, 694 N.E.3d 93,
(summary judgment for defendant affirmed where plaintiffs failed to state in the complaint that
they could not discover the names of the John Doe defendants, failed to include t_he words “name
unknown” in the summons, and failed to personally serve the summons, even though they did

- have the original and amended complaints personally served); Gates v. Precision Post
(September 14, 1994), 3rd Dist. No. 9-94-21, 1994 Ohio App. LEXIS 4148, aff'd on other
grounds, 74 Ohio St.3d 439, 1996-Ohio-183, 659 N.E.2d 1241, (summary judgment affirmed
where plaintiff did not aver in the complaint his inability to discover the names of the
defendants); and McConville v. Jackson Comfort Sys., Inc. (9th Dist.1994), 95 Ohio App.3d 297,
642 N.E.2d 1058, (summary judgment affirmed where complaint was not personally served).’

Appellants here filed a Joint Motion to Certify a Conflict with other district courts

of appeal on Amerine s applicability, which was denied by a 2-1 majority due to the alleged
“murkiness of the rule’s [15(D)] application”. (Appx. 21, Pg4) (The court did certify a conflict

on the savings statute issue discussed below.) The dissent noted that the results in the allegedly

4 There is some confusion regarding exactly which document(s) must be served personally. Amerine said that the

* summons must be served personally. Subsequent courts have also required service of the original complaint and/or
amended complaint. (See text above.) The court below noted: “We do not quibble with the point that personal
service is required under the rule. * * * It seems prudent counse! should request service of both the original and
amended complaints and summons, and otherwise comply strictly with the provisions of Civ.R. 15(I)) as regards to
any pleading served on a John Doe or former John Doe defendant. (Appx. 7,11, fn 1)




“murky” cases would be different under the LaNeve holding and that was “precisely” the issue
the appellees sought to have certified as conflicting with the holdings of other district courts of
appeal. The issue requested was: “Does service by certified mail on a ‘John Doe’ defendant,
more than one year after the original complaint was filed, meet the requirements of Civ.R. 15(D)
and the controlling Chio Sup.reme Court case of Amerine v. Haughton Elevator Co. (1989), 42
Ohio St.3d 577 {(Appx. 21, Pg 7-8) (Grendell, J., concurring in part and dissenting in part).

The court of appeals below even ignored its own prior decisions directly on point.
Two are of particular interest. In Burya v. Lake Metroparks Bd. of Park Commrs., 11th Dist. No.
2005-L-015, 2006 Ohio 5192, rev'd on other grounds, 114 Ohio St.3d 35, 2007 Ohio 2712, 867
N.E.2d 829, in an opinion writfen by the same judge who wrote the opinion being appcaled here,
the court unanimously held (as to that issue) that Civ.R. 15(D) as interpreted by Amerine
“explicitly requires” personﬁl service of the original complaint and summons on the former John
Doe defendant unless waived by defendant. Similarly, in Mears v. Mihalega (December 19,
1997), 11th Dist. No. 97-T-0040, 1997 Ohio App.LEXIS 5739, appeal not allowed (1998) 81
~ Ohio St.3d 1496, 691 N.E.2d 1058, the court noted that “the Supreme Court of Ohio has adopted
a strict interpretation of this mandate” [that Civ.R. 15(D) requires the words “name unknown” on
the summons]. 1997 Ohio App. LEXIS 5739 at *3, citing Amerine. The Mears unanimous
opinion, jbined by the same judge who joined the majority opinion below, affirmed summary
judgment for the John Doe defendant where the summons did not include the required words and
where “plaintiff did not effectuate personal service within one year of the filing of the original
complaint”. Id.at *7. The court below failed to discuss or distinguish Burya or Mears.

Other cases from the Eleventh District where the court felt bouﬁd by Amerine and

the Rules of Civil Procedure include Batchelder v. Young, 1 1% Dist. No. 2005-T-0150, 2006-



Ohio-6097 (jurisdiction declined and appeal dismissed, 113 Ohio St.3d 1444, 2007-Ohio-1266)
(Amerine and its progeny require strict compliance with Civ.R. 15(D) in érder to receive the
benefits of the “relation back” provision of Civ.R. 15(C)); Smith v. L.J. Lewis Enterprises, Inc.,
11™ Dist. No. 2000-T-0052, 2001-Ohio-4291, appeal not allowed (2002) 94 Ohie St.3d 1452,
762 N.E.2d 370, (in opinion written by the judge who joined in the decision in LaNeve, the court
affirmed the dismissal of appellant’s claims against two John Doe defendants in accordance with
Civ.R. 15(D) because the complaint was never personally served on the John Doe defendants);
and Stewart v. North Coast Center, 11% Dist. No. 2005-A-0042, 2006-Ohio-2392, (in an opinion
with which the author of the LaNeve opinion concurred, the court affirmed summary judgment
granted to defendants on the basis that they were immune from suit under R.C. 2305.51, but
noted in dicta that the claim against the “Jane Doe” defendant was time barred in any event
because she was served with the amended compiaint and a summons, which failed to contain the
words “name unknown,” by certified mail, rather than personal service as required by Amerine
and Mears, so that the amended complaint did not relate back to the original filing date under
Civ.R. 15(C)).

| Instead of addressing and distinguishing Amerine and.its own prior cases (none of
which resorted to the savings statute to help the plaintiff), the court below relied on Goolsby v.
Anderson Concrete Corp. (1991), 61 Ohio St.3d 549, 575 N.E.2d 801, Fetterolf v. Hoffmann-
LaRoche, Inc. (117 Dist.1995), 104 Ohio App.3d 272, 661 N.E.2d 811, and Nationwide Muiual
Ins. Co. v. Galman, T" Dist., 2004-Ohio-7206. Goolsby and Fetterolf did not involve John Doe
defendants and did not require this Court or the Eleventh District Court to consider Civ.R. 15(D)
personal service on a John Doe defendant in relation to Civ.R. 3(A). Nationwide did involve one

John Doe defendant but the Seventh District Court of Appeals did not base its holding as to that




John Doe defendant on the proper method of service under Civ.R. 15(D). Instead, Nationwide
held that the John Doe defendant concealed her identity so she could aQoid being sued, which
resulted in a tolling of the statute of limitations under R.C. 2305.15(A} until her identity was
disclosed, making the filing and personal service of an amended complaint on her timely even
though it appeared to be time barred. Id. at §36-41.° There is no claim here that China Shipping
concealed itself in order to avoid the lawsuit. |

The court below excuses LaNeve for all of his procedural failures by proclaiming
that “[s]ervice of process is a practical thing, not an abstraction for the delectation of legal
scholars and the courts of Ohio should construe the civil rules regulating it in a practical light.”
(Appx. 10, 921.) The “technical service requirements” [and presumably this Court’s holding in
Amerine] should not be “allowed to trump all other considerations” because this would “runfs]
contrary to the spirit and intent of the Civil Rul_es.” Id. The dissent points out, however, that the
“spirit of the rules” does not permit a court to completely ignore all defects in pleadings. (Appx.
13, 43) (Grendell, J., dissenting). As this Court recently stated in a case involving plaintiff’s
failure to ensure that defendant was properly served under Civ.R. 3(A): “[T]he Ohio Rules of
Civil Procedure govern the conduct of all parties equally, and we cannot disregard [the] rales to
assist a party who has failed to abide by them. * * * The obligation is upon plaintiffs to perfect
service of process.” (Internal quotes and citations deleted.) Gliozzo v. University Urologists of
Cleveland, Inc. 114 Ohio St.3d 141, 1007-Ohio-3762, §16, 870 N.E.2d 714. |

The effect of the majority’s ruling was 1o extend the two-year statute of
limitations for LaNeve. Statutes of limitation provide a deﬁnite point in time by which a person
may sue another party in order to promote finality for all parties and to prevent claims from

being made long after the cause of action accrues. “Neither legislative intent nor public policy

3 A more thorough explanation of these three cases is included in the discussion of Proposition of Law No. 2.
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supports * * * an extension of the statute of limitations. RC 2305.10 and the other statutes of
limitation mandate that complaints be filed within specific periods of time. That mandatory
language [shall be brought within two years] (see Dennison v. Dennison (1956), 165 Ohio St.
146, 149, 134 N.E.2d 574) ahd those specific time limits reflect the clearly expressed intent of
the General Assembly that the time for filing a complaint not be arbitranly extended.” Whitman,
2005-Ohio-245 at 9.

| An amended complaint identifying a John Doe defendant filed after the statute of
limitations expired will “relate back™ to the original date of filing under Civ.R. 15(C), thus
making it timely, only if the specific requirements of Civ.R. 15(D) are followed. “In failing to
comply with the specific requirements of Civ.R. 15(D}, a plaintiff fails to initiate the cause of
action with regard to those fictitiously identified defendants and therefore may not employ the
“relation back™ privilege of Civ.R. 15(C) when an amended complaint falls outside the statute of
limitations.” Lawson, at 2006-Ohio-2511 920, following Amerine. “In looking to * * * Amerine,
and the application of that mandate * * * it is clear that the specific requirements of Civ.R. 15(D)
are threshold requirements for the proper commencement of a cause of action against a
fictitiously named defendant, and not mere ‘technicalities.”™ Lawson at 26,

Amerine and Civ.R. 15(D), 15(C) and 3(A) require a plaintiff to 1) aver in the
complaint that he could not discover the name of the John Doe defendant, 2) request that the
summons contain the words “name unknown”, 3) amend his complaint within one year after the
original complaint was filed, and 4) obtain personal service on the newly identified John Doe
defendant within one year after the original complaint was filed. If all of those actions are taken,
then the cause of action is properly commenced against the John Doe defendant under Civ.R.

3(A). LaNeve 1) did not aver in the original complaint that he could not discover the names of
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the John Doe defendants, 2) the summons did not say “name unknown”, 3) there was no service
of any pleading or document within one year after the original complaint was filed, and 4) there
was no personal service of any pleading at any time. As a result, LaNeve’s amended complaint
did not relate back to the date he filed his original complaint under Civ.R. 15(C) and his claims
against China Shipping were barred by the statute of limitations.

By ignoring the mandate of Amerine and the Rules, the court below has arbitrarily
extended the statute of limitations for LaNeve, even though he did not properly commence the |
lawsuit against China Shipping. This Court should reaffirm the procedures required by the

Rules of Civil Procedure and Amerine and reverse the arbitrary decision of the court below. .

Proposition of Law No. 2:

The savings statute, R.C. 2305,19(A), must be read in conjunction with

Civ.R. 3(A), 15(C) and 15(D) and does not save an otherwise untimely claim

against a John Doe defendant where plaintiff’s attempt to commence its

action is not fully compliant with those Civil Rules.

The court below concluded, sua sponte, that when LaNeve filed his amended
complaint within the one-year period allowed by Civ.R. 3(A) for service after the original
complaint was filed, such filing was the equivalent of a voluntary dismissal and refiling

permitted by the savings statute, R.C. 2305.19(A)°. (Appx. 28) To reach this conclusion the

court below erroneously relied on both Goolsby and Fetterolf. As a result, the court said,

LaNeve had an additional year from the date the amended complaint was filed within which to
serve China Shipping. Since the amended complaint was served by certified mail less than thirty
days after it was filed, LaNeve’s claims against China Shipping were “saved”. (Appx. 7, 21)

The court below failed to cite even one case involving both the savings statute and John Doe

% LaNeve did not make this argument to either the trial court or the court of appeals and no party bricfed the issue.
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defendants that supports its conclusion. Neither Goolsby nor Feiterolf involved John Doe
defendants and neither reqﬁired the courts to consider the operation of Civ.R. 15(D} and Civ.R.
3(A) in conjunction with the savings statute. Unlike LaNeve, both Goolsby and Fetterolf
measured Civ.R. 3(A)’s one-year service requirement from a date before their respective statutes
of limitation expired.

In Goolsby, the plaintiff filed her lawsuit seventeen months before the two year
statute of limitations expired. Her attorney instructed the clerk to refrain from attempting service
until two days before the limitations period expired. Service was completed six days later, but
more than one year after the original complaint was filed, in apparent violation of the one-year
service limit in Civ.R. 3(A). Goolsby at 550. In the unusual circumstances presented, plaintiff
could have dismissed her complaint on the day she requested service and refiled an identical new

complaint before the two year statute of limitations expired. If she had done so, Civ.R. 3(A)

would allow one year within which to serve the new complaint that was filed just before the
limitations period expired.
This Court determined that because Goolsby could have filed a new complaint

within the limitations period at the time she requested service of her first complaint, the request

for service was equivalent to dismissing and reﬁling‘ the complaint. “When service has not been
obtained within one year of filing a complaint, and the subsequent refiling of an identical
complaint within rule would provide an additional year within which to obtain service and
commence an action under Civ.R. 3{A), an instruction to the clerk to attempt service on the

complaint will be equivalent to a refiling of the complaint.” (Emphasis added.) Id. at syllabus.’

7 Goolsby subsequently dismissed her first lawsuit, which the Court ultimately determined was timely, and refiled
pursuant to the savings statute. The defendant contended the first lawsuit had not been properly commenced so the
savings stafute was inapplicable. Fetterolfat 279.
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Unlike Goolsby, LaNeve’s filing of the amended complaint and request for
service did not occur until May 6, 2005, more than eleven months after his limitations period had
expired. (Supp. 002) On the day he filed the amended complaint, he could not have dismissed
his complaint and refiled within rule; i.e. before the statute of limitations expired on May 28,
2004, The rationale for Geolshy, that there was still time left under the statute of limitations for
plaintiff to dismiss and refile her lawsuit, does not apply here, where LaNeve had run out of time
to refile his lawsuit against China Shipping long before he filed his amended complaint.

The court below states that in Fetterolf it “extended the rule in Geolsby to
situations where a would-be plaintiff files an amended complaint, with demand for service,

within the limitations period.” (Emphasis added.) (Appx. &8, 416) The key is “within the

limitations period.” Fetterolf involved a rather complicated calculation of the proper limitation
dates for claims brought on behalf of a minor for negligence, loss of consortium, products
liability, medical malpractice and, after the minor died, for wrongful death. Afier carefully
reviewing all possible limitation dates and the tollihg of limitations as to the minor’s claims
while he was alive, the court found that the earliest possible limitation period ended on
November 13, 1993. The amended complaint was filed and a request for service was made on
May 14_, 1993, within the limitation period.? Fetterolf at 280-281. Following Goolsby, the court
determined that plaintiff’s instruction to the clerk to serve the amended complaint was equivalent

to a refiling of the complaint within rule, which gave him until May 14, 1994, to perfect service.

Id. at 279-280.

Fetterolf actually prohibits the action that the court below advocates here. One of

the claims in Fetterolf was for loss of consortium. In holding that the various claims were

% The original complaint was filed on May 15, 1992, but defendants were never served with that complaint so the
original action never commenced under Civ.R. 3(A). Id. at 275.
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“refiled” on May 14, 1993, the court noted that the claim for loss of consortium, which had a
shorter limitations period, was properly dismissed because it was time barred on the date of
“refiling.” “Consequenﬂy, Goolsby is distinguishable because appellant could not have
dismissed his loss of consortium claim in the original complaint and refiled the same claim in his
amended complaint prior to the expiration of the statutory period.” 1d. at 280. Likewise, the
filing of LaNeve’s amended complaint cannot be considered a “refiling” because LaNeve’s
claims against China Shipping were time barred on the date the amended complaint was filed.
See also Pewiit v. Roberis, 8t Dist, No. 85334, 2005-Ohio-4298, 15, 2005 Ohio App. LEXIS
3914, (plaintiff’s instructions to the clerk to serve the defendants was equivalent to a refiling
under Goolsby, but the refiled complaint was untimely under Fetterolf.)

The court below also cited Nationwide v. Galman as sapporting its contention that
LaNeve’s amended complaint was sufficient to extend the service date for an additional year,
stating: “[TThe court held that a second amended complaint, filed outside the two year statute of
limitations for personal injury, was valid, since it benefited from operation of the savings statute
due to filing of the first amended comﬁlaint within the limitations period. (Emphasis sic.) Id. at
128.” (Appx. 8,Y17) Nationwide does not help LaNeve.

Nationwide filed a timely complaint, and shortly thereafter timely amended its
complaint, on behalf of one of its insureds against the owner and the operator of the car that
collided with the insured’s car. Nationwide at J4-5. Both of the defendants actively tried to
conceal their identity and the owner originally denied that he owned the vehicle. Ten days
before the statute of limitation expired, the owner admitted at deposition that he did own the car
and he revealed the name and address of the driver. Id. at 19. The trial court allowed Nationwide

to file a second amended complaint adding the name of the newly discovered John Doe
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defendant after the statute of limitations expired, but later granted summary judgment to both
defendants on the grounds that the claims were time barred. Id. 17. The Court of Appeals for

the Seventh Appellate District held that because Nationwide attempted to commence its action

by filing the first amended complaint and requesting service before the statute of limitations
expired, it would be “allowed to use the saving statute to support maintenance of their second
amended complaint filed after the statute of limitations.” Nationwide at §33-3 5. LaNeve did
not file his amended complaint and request service on China Shipping before the two-year statute
of limitatibns expired, so he cannot take advantage of the holding in Nationwide.

The court below determined that LaNeve “attempted to commence” his lawsuit
so that he was able to take advantage of the éavings statute. “A failure to comply with technical
service rules — s1-xch as that in Ci\f.R. 15(D} - is éxactly the sort of attempt to comrﬁencc an
actjon to which the savings statute is directed.” (Appx.10, €20)'° While there are a number of
cases that discuss what is required for a plaintiff to “attempt to commence” a lawsuit, there are
very few that consider the requirements for a plaintiff to “attempt to commence” an action
agéinst a John Doe defendant such as appellant here.

In Mustric v. Penn Traffic Corp. (September 7, 2000), 10" Dist. No. 00AP-277,
2000 Ohio App. LEXIS 4032, the court held that “[b]ecause appellant did not properly attempt to
commence the action against Ingle Barr [the John Doe defendant] the savings statute is

inapplicable. Id. at *13-14. When plaintiff amended his original complaint to identify Barr as

® Although the court’s holding was based on its analysis of the savings statute, it also noted that the trial court should
not have granted summary judgment to the owner of the vehicle on whether his actions constituted concealment of
his identity, that the original complaint had been properly served and was not superseded if the amended complaint
had not been served as defendant claimed, and that plaintiff had properly served the amended complaint on the
Secretary of State pursuant to R.C. 2703.20, involving service where the operator or owner of a motor vehicle
conceals his whereabouts. Id. at §41-44,

1 That is a curious statement in light of the court also stating: “We do not quibble with the point that personal
service is required under the rule.” (Appx. 7, {11, fn 1) If personal service is required under the rule, how can the
court justify its holding that service by certified mail was adequate?
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the defendant, he served Barr by certified mail instead of personally as reﬁuired by Civ.R. 15(D).
In granting Barr’s motion for summary judgment, the trial court determined that plaintiff’s
failure to serve Barr personally within one year of the filing of the original complainf resulted in
a failure to properly commence the action. The plaintiff then voluntarily dismissed the action
before judgment could be entered and subsequently refiled, claiming the benefit of the savin.gs
statuté. Id. at *9-10.

The Court of Appeals for the Tenth District first reviewed the requirements for
service on a John Doe defendant, relying on Amerine. “Amerine establishes that Civ.R. 15(D)’s
requirement of personal service is mandatory.” Id. at ¥*11. The court then considered whether
plaintiff had attempted to commence the action, even though the action was not actually
commenced. It had previously held that the savings statute would apply where the plaintiff had
attempted to commence the ori ginél action within the applicable statute of limitations by
requesting certified mail service at the time the complaint was timely filed. Id. at *13, citing
Shanahorn v. Sparks (June 29, 2000}, 10™ Dist. No. 99AP-1340, 2000 Ohio App. LEXIS 2859 at
*9-10, *12, Shanahorn did not, however, involve service on a John Doe defendant, Considering
the requirement of personal service on a John Doe defendant, the court stated: “We believe that
an attempt to commence as set forth in R.C. 2305.19 must be pursuant to a method of service
that is proper under the Civil Rules,” Mustric at *13. Service on Barr by certified mail instead
of personal service was not proper, and plaintiff made no attempt to serve Barr personally. As a
result, plaiﬁﬁff did not properly atterﬁpt to commence the action against him, and the savings
statute did not apply. Id. at *13-14.

The Court of Appeals for the Eighth District agreed with Mustric in Permanent

General Cos. Ins. Co. v. Corrigan (May 24, 2001), 8" Dist. No. 78290, 2001 WL 563072. The
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facts of Permanent General are similar to those in Mustric. Plaintiffs amended their original
complaint to identify Corrigan as the John Doe listed in the original complaint. They served
Corrigan within one year from the date the original complaint was filed, but by certified mail, not
personally. The complaint was then dismissed and refiled within one year of the dismissal. The
trial court’s grant of summary judgment to Corrigan was affirmed on the basis that plaintiffs
were not entitled to benefit from the savings statute because they used an improper method of
service of the original complaint. Id. at *3.

The Court of Appeals for the Fifth Appellate District reliedron the two preceding
cases and Amerine in Kramer v. Installations Unlimited, Inc., 2002-Ohio-1844, 147 OhioApp.3d
350, 770 N.E.2d 632. The facts of Kramer are similar to those above. Kramer served the newly-
discovered John Doe¢ defendant by certified mail and made no attempt to serve it personally.
Installations Unlimited filed a motion for summary judgment. Plaintiff voluntarily dismissed on
the same date and refiled, claiming the benefit of the savings statute. Id. at §13. The court
looked to Amerine to determine the requirements for service on a John Doe defendant, and noted
the specific requirement that personal service be made on such defendant. It agreed with Mustric
and Permanent General that an attempt to commence under R.C. 2305.19 must be made
pursuant to a method of service that is proper under the Civil Rules. Id. at §21-23. Plaintiff’s
attempt to commence the suit by certified mail service was improper under Civ.R. 15(D). The
court further noted that “we have found no case law that has permitted a plaintiff to use the
savings statute where service failed due to a failure to use the proper method of service under the
Rules of Civil Procedure.” Id. at §23. |

The United States Court of Appeals for the Sixth Circuit considered the

applicability of the Ohio savings statute to causes of action against John Doe defendants in a
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prisoner’s case brought pursuant to 42 U.5.C. §1983.l1 In Coleman v. Dept. of Rehabilitation
and Corrections, (6™ Cir. (Ohio) August 28, 2002) No. 01-3169, 46‘Fed‘Appx. 765, *; 2002 U.S.
App. LEXIS 18016, **, the court affirmed the dismissal of Coleman’s claims against various
John Doe defendants, among others, because they were barred by‘ the applicable statute of
limitations. Coleman filed his suit on time but then took no action for over one year to discover
the identity of the John Does, during which time the statute of limitations expired. Id. at *770-
771, ** 12-15. Since Coleman did not actually commence his action against the John Doe
defendants pursuant to Civ.R. 3(A), the court next considered whether he attempted to
commence it. 1d. at *769, ¥*8-9.

| The Sixth Circuit first looked at this Court’s decision in Thomas v. Freeman
(1997), 79 Ohic St.3d 221, 680 N.E.2d 997, holding that plaintiff there attempted to commence
an action by making repeated efforts to serve the named defendants. “While Thomas did not
entirely define the scope of what is attempted commencement, its language suggests a good faith
attempt at serving a defendant satisfies the “attempted commencement” requirements of the
Savings Statute.” Coleman at *769, **9-10. The plaintiff in Thomas actually filed her initial
complaint and demanded service before the two-year statute of limitations expired. Thomas, 79
Ohio St.3d at 227.

Thomas did not involve a John Doe defendant, so the Sixth Cil_"cuit then

considered Mustric, “the only other relevant Ohio case.” Coleman at *769, **10. The court
noted that Civ.R. 15(D) required personal service and that Mustric’s failure to follow the rules of

service had prevented him from benefiting from the savings statute. Id. at *770, **10-11.

"' Ina § 1983 action, the federal court must apply the statute of limitations of the relevant state, including its
procedural rules affecting the statute of limitations and relevant decisions of the Ohio Supreme Court. Id. at *769,
*7_ 8 :
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“Mustric’s proposition is * * * that if the dismissal is due to the plaintiff’s own errors, then the
plaintiff’s action will not be saved.” Id.

The Sixth Circuit Court of Appeals acknowledged that as an unpublished
decision, Mustric is not decisive if the Sixth Circuit believed that the Ohio Supreme Court would
have ruled otherwise. However, that court believed that this Court would follow Mustric and
“adopt the perfectly logical rule that a plaintiff cannot benefit from the Savings Statute where the
~ dismissal was due to the plaintiff’s own neglect.” Id. at *770, **12.

The holdings in Mustric, Permanent General, Kramer and Coleman allow this

Court’s ruling in Amerine applying the Rules of Civil Procedure to be harmonized wifh the
savings statute and logically folloﬁ/ this Court’s holding in Thomas. An “attempt to commence”
a cause of action against a John Doe defendant requires some action required by Civ.R. 15(D)
and Civ.R. 3(A), including at least using the proper language in the original complaint and
-summons and attempting to personally serve the John Doe defendant within the applicable time
period. LaNeve took none of those steps and the dismissal of his claims against China Shipping
was a result of his own failure to do so. LaNeve should not be rewarded for his inaction by

allowing him to take advantage of the savings statute.

Certified Question:

Does the Ohio savings statute, R.C. 2305.19(A) apply to an action
where plaintiff fails to comply strictly with the requirements of

Civ.R. 15(D) in serving the original complaint?

Upon motion of the appellants, the court below acknowledged that its holding
regarding the applicability of the savings statute to circumstances such as those in this case

conflicts with the holdings of other district courts of appeal and posed the Certified Question
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above. Specifically, the lower court’s opinion conflicts with Mustric, Permanent General and
Kramer cited in support of appellant’s Proposition of Law No. 2.

it shpuld be noted that the question certified by the court of appeals is not the
issue suggested in the Joint Motion to Certify a Conflict. The issue stated there was “ﬁoes the
Ohio savings statute, R.C. 2305.19(A) apply to “save” this case where plaintiff did not attempt to
commence the lawsuit by proper service pursuanfto Civ.R. 15(D)?” The question certified is
much narrower because it refers only to service of the original complaint and not to the other
requirements of Civ.R. 15(D).

The conflict certified by the court of appeals is discussed in Proposition of Law
No. 2. The court below determined that I.aNeve did not have to strictly follow the service
requirements'of the Rules of Civil Procedure in order for the amended complaint, filed after the
statute of limitations expired, to be effective under the savings statute. (Appx. 28) The Fifth,
Eighth, and Tenth District courts of appeal, and the federal court in Coleman, all determined that
the better analysis would be to determine first whether the plaintiff had properly atterhpted to
commence his action against the John Doe defendant pursuant to Amerine and the applicable
Rules of Civil Procedure within the.applicable time limit. If the plaintiff did not attempt to
properly serve the John Doe defendant, then the plaintiif could not take advantage of the savings
statute.

The court below acknowledged the holdings in Kramer and Permanent General,
but believes that courts “construing the phrase, attempted to be commenced, as used in the
savings statute, R.C. 2305.19(A), to mean would .have commenced except for some failure by the -
clerk, the process server, or the postal system, are reading too much into this simple phrase.”

(Emphasis sic. Internal quotation marks omitted.) (Appx. 9, 20) Those cases do not construe

21




“attempted to commence” as requiring some failure by the clerk, process server or postal system.
They simply require plaintiff to take some positive acﬁon to have his cdmplaint filed and served
in the manner provided under the Rules. Simply filing a complaint on time is not enough.

The approach employed by the court below allows LaNeve to circumvent the
Rules applicable to John Doe defendants without any justification, even though it also says that

“prudent counsel” should “comply strictly with the provisions of Civ.R. 15(D) as regards to any

pleading served on a John Doe or former John Doc defendant.” (Emphasis added.) (Appx. 7,
411, fn 1) The court’s two different positions are inconsistent. If the court’s decision is
affirmed, how is a future court or a litigant to know which rules and holdings may be ignored? A
system that allows sucﬁ deviation 1s not a fair and equitable system. Rather, it is a system that
encourages forum shopping to find the court most willing to ignore precedent. The court below
cavalierly says that Civ.R. 15(D) is merely a “technical service rule” and that “[s]ervice of
process is a practical thing * * * and the courts of Ohio should construe the civil rules regulating
it in a practical light.” (Appx. 10, 921) What does that mean? Without reference to the Civil
Rules and precedent, there is 1!10 way to predict its meaning with any confidence. The form of
service permissible in Warren, Ohio, must be the same form of service permissible in Columbus.
How can the litigation process be fair to all litigants, if the rules can change without warning?

The advantage of the rule set forth by the Fifth, Eighth and Tenth District courts
lies in its simiplicity and ease of application. Did the plaintiff at least attempt to follow the rules
of service required by Civ.R. 15(D}, 3(A) and Amerine? If he did, then he can take advantage of
the savings statute. If he did not, then he is not entitled to the privilege of using the savings

statute to save his claim.
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CONCLUSION

The decision below is fundamentally unfair to all litigants because it fails to
strictly apply the Ohio Rules of Civil Procedure regarding naming and sefving John Doe.
defendants, as required by this Court in 4merine. It is totally unsupported by any case law and, in
fact, conflicts with its own prior holdings and with the holdings of numerous other district courts
of appeal. If allowed to stand, the decision will result in disparate application of this Court’s
holdings and the Rules of Civil Procedure among the various districts in the state and promote
forum shopping. This Court should affirm its decision in Amerine by continuing to require strict
compliance with the Rules of Civil Procedure regarding John Doe defendants.

The judgment of the court of appeals should be reversed, the decision of the trial

court should be reinstated, and the certified question should be answered in the negative.

Respectfully submitted,
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COLLEEN MARY O'TOOLE, J.

{171} John and Melissa LaNeve appeal from the judgment of the Trumbull
County Court of_Cc;mmon Pleas, dismissing their action against China Shipping (North
America)} Holding Co., Ltd. and ContainerPort C;}roup, !né. pursuant to Civ.R. 12(8)(6).
We reQerse and remand. | |

{92} Mr. LaNeve alleges that he suffered injuries at his place of employment,
| Aflas Recycling, Inc., May 28, 2002. May 28, 2004, he and Mrs. LaNeve filed the
underlying action for ihtentibhal tort, negligence, and loss qf consortium against Atlés,
and various “John Doe" defendants. May 6', 2005, the LaNeves filed ai\'n amended’
complaint, replacing two of the John Doe defendants with China S.t.{ipping and
ContainerPo-rt, and instructing the clerk to issue summons by certified mail....-T ﬁe docket
indicates that certified mail containers were prepared on or about May 19. 2005, and

summons issued May 23, 2005. The certified mall receipt from ContainerPort indicates

service of the summons and amended complaint was made May 26, 2005, that from

- China Shipping shows service was made June 2, 2005.

{3} July 1, 2005, ContainerPort answered the amended complaint, asserting
the defenses of failure of and/or improper service, and the statute of limitations. Jujy
28, 2005, China Shipping filed a motion to dismiss the amend"ed compiaint for failure to
étate a claim, pursuant fo Civ.R. 12(B)(6). China Shipping ésserted that it had not been
perscnally iSfarved with the amended complaint and summons, as required with former

John Doe defendants pursuant to Civ.R."lS(D), within the year required by Civ.R. 3{A).

Consequently, it arguéd the amended complaint was time-barred, as it did not relate
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back to the filing of the original complaint, which occurred the day the statute of
limitations for the LaNeves' claims ran on May 28, 2004.

{74} .August 23, 2005, ContainerPort moved to dismiss the amended complaint
on substan'ti_a!!y the same basis as had China Shipping. The LaNeves ﬁppoéed
Decembér 19, 2005; and, China Shipping filed a reply _brief December 29, 2005, The
trial court held an evidéntiary hearing Jaﬁuéry 5,'2006'. Februaryj7, 20086, the trial court
dismissed the claims against China Shipping and ContamerPort with prejudice, as time-
 barred. March 2, 2006 the trial court filed a nunc pro tunc entry, fi ndlng there was “
Just reason for delay.” 7 7

{95} March 7, 2006, the LaNeves timely noticed this appé;al, assigning three
errors: : | o -

| {6} “[1.] The trial court erred in' ruling that appellants’ claim_é against appellees

‘were time barred by the two year statute of limitations Tbecause ”Civii Rule 15(D) conflicts
with other iaw, and thus, is invalid, unenforceable and does not apply to this case.

{W} - "[2.] The trial court erred in fuling that appe!lahts' claim§ against appeliees
were fime barred by the tW_o year statute of limitations because appellanté' amended
complaint relates back to the original complaint, which Was timely ﬁléd.

{98} “{3.] The trial court erred in ruling that appellants’ claims against appellees

were time barréd by the two year statute of limitations when the clerk of courts

unreasonably delayed breparing and issuing summons.”
{19} We deal with the assignments en masse.
{§10} The basis for the motions to dismiss filed by defendants in this case is the

éonjunction between Civ.R. 3{(A), 15(C), and 15(D), with the two year staiute of
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limitatioﬁs for personal injury. CHina Shippi-ng and Corﬁainerf’ort érgﬁeé iﬁ"thé triél‘
court, and continue to argue, as follows:

{911} Civ.R. 15(D) demands personal service of tﬁe summons and complaint
and/or amendéd cﬁmplaint be made on -a ft;rmer John -Doe defendant when its name is
discovered.' It requires that the original compi'aint be served on such a aefe_n'dant. It
'requires certain “magic language”™ be i'ncluded in the complaint and/or amended
complaint and one or more of the summons. The LaNeves never served the original
.complaint on China Shipﬁping or Containerﬁor’c at all; they ‘served the.amended
compl_aint by certified mail. Thus, service waé improper uh&_iér Civ.R. 15([)), and the
amended complaint does not relate back under Civ.R. 15(C).

{912} Civ.R. 3(A) provides that a civil_ég;,tion is .comrnencsad by filing a complaint
with the court; if service is achieved within a year of the ﬁiing..' The original complaint in
this case was ﬁléd May 28, 2004, the last day o%'_ the applicable limitations period. Since
- proper service was not achieved under Civ..R. 15(!5)-. on 'either China - Shipping or

ContainerPort within a year of May 28, 2004, this action did. not commence within the

Timitations period, and is time-barred.

1. We do not quibble with the point that personal service is required under the rule. We would note, for
beneflt of parties and counsel, that there is some guestion as to whether the original complaint and
summons, or the amended complaint and summons, are the matters requiring personal service under
Civ.R. 15(D). See, e.g., Burya v. Lake Mefroparks Bd. of Park Commrs., 11th Dist. No. 2005-L-015,
2006-Ohio 5192, at {j38-39 (original complaint and summons, not amended complaint and summons,
must be personally served under Civ.R. 15(D)). See, also, Easter v. Complete Gen. Constr. Co., 10th
Dist. No. OBAP-763, 2007-Ohio-1297, at {{24-29. But, see, Miller v. Am. Family Ins. Co., 6th Dist. No. OT-
02-011, 2002-Ohio-7309, at §37 (amended complaint and summons to be personally served). it seems
prudent counsel should request personal service of both the original and amended complaints and
summons, and otherwise comply strictly with the provisions of Civ.R. 15(D) as regards to any pieading
served on a John Doe or former John Doe defendant.
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{13} The flaw in this argument results from failure to account for the interaction
of CEV.R. 3(A) and the savings statute, R.C. 2305.19. In Goolsby v. Anderson Concrete
Corp. (1891), 61 Ohio St.3d 549, at the syllébUS, the Supreme Court of Chio held:

{14} “[wlhen service has not "been obtained within one year of filing a
complaint, and the subsequent refiling of an identical,complaiht within rule would
provide an additional year within wﬂich to obtain service and commence an action under
Civ.R. 3(A), an instruction to the clerk to attempt service on the complaint will be
_equwalent to a refi Img of the complaint.” N

{915} This rule applies, even though the statute:_ of limitations expires 'during the
one-year period for service obtained by the “re_ﬁ[ing." Cf Goolsby, at 550.

7{1[16} In Fetterolf v. Hoffmén-?.’aRoche, Inc. (19995), 104 Ohfo App.3d 272, 279,
we -extended the rule in Goolsby to situations whe}e a would-be plaintiff files an
amended complaint, with clemand for serwce W|th|n the llmitatlons period.

{117} In Nationwide Mut. Ins. Co. v. Galman, 7th Dist. No. 03 MA 202, 2004-
Ohio—7206, the court held that a ‘second amended complamt, filed outside the two year
statute of limitations for peréona! injury, was valid, since it benefitted from operation of
- the savings statuté due fo filing of the first amended complaint within the limitations
period. Id. at {]28.

{918} In the Iinstant case, the LaNeves filed their" original cbmplaint, including
various John Doe defendants, 'May 28, 2004 - the final day allowed by the two-year
statute of fimitations, R.C. 2305.1 0.‘ This was an attempt to commence their actions
against China Shipping and ContainerPort, within the limitations period, as required to

preserve the savings statute. R.C. 2305.19(A). They filed their amended complaint,
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with instructions for service, May 8, 2005, within the bne year period aliowed for service
by Civ.R. 3(A). Pursuant to the authority of Fetterolf at 279, this was the equivalent of a
voluntary dismissal and-reﬁling: e, a failure “otherwise than upon the merits,” bringing
the savings statute into operation.-" Cf. Galman af 124-35. Thus, the LaNeves had 6ne
yea.r frorﬁ May 6, 2005 to perfect service upon China Shipping and ContainerPort,
pursuant fo R.C. 2305.19(A). |

{919} We are aware that other appellate courts have held a plaintiff may not
benefit frdrh fhe savings statute When its attembt‘ to commence an ac.:ti'on is not fully
-compfiént with the Civil Rules. Thus, in Krame!:..v.'fnstallationsUnﬁmited, Inc. (2002),
1477 Ohio App.3d 350, 355-356, the Fifth Districtji-ruled that a plaintiff had not attempted
to cqmmencé an action agaihst Aar John Doe deféndant, within the meaning df the
savings statute, whe_n that plaintiff did not atte:mpt personal service as requiréd by
Civ.R. 15(D). The Kramﬂer court re;'lied, in part, on a similar ruling by the Eighth District
in Permanent Gen. COS Ins. Co. v. Corrigan (May 24, 2001), 8th Dist. No. 78290, 2001
Ohio App. LEXIS 2317. In this case, of course, ‘;he LaNeves did not demand personal
service on China Shipping or ContainerPort of either the original complaint and
- summons, or amended complaint and sumnion_s, wheﬁ the iatter was filed. Pursuant to
the authority of Kramer and Permanent Gen.. COS Ins. Co., this failure to demand
proper service under Civ.R. 15(D) would be fatal to fhe LaNeves' actions.

{920} We respectfully. believe those courts construing the phrase, “attempted to
| be comméhced." as used in the savings statute, R.C. 2305.19(A), té mean “would have
commenced except for some- failure by the clerk, the process server, or the postal

system,” are reading too much into this simple phrase. It means what it says: the
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savings statute preserves, for a year, any action which a would-be plaintiff has tried to
commence, without success, due to the circumstances listed in the statute. A failure to
comply with technical service rules -~ such as that in Civ.R. 15(D) - is exactly the sort of
attempt to commence an acﬁion to which the savings statute is directed.

{1{21} It should be recalled that service of process exists for two reasons: (1) so
a defendant knows an Iactioh is pending, and may properly defend ifcself; and, (2) to give
the court in which the action is filed personal jurisdiction. Service of process is a
brac_ticél thing, not an abstréction for the déle_btation of légat scholars, and the courts of
- Ohio should construe the ci__vii rules réguiét_in_g it in a practical light. See, e.g., Civ.R.
1(B). This case s illustrative: Both Chiné Shipping and ContainerPort received actual
notice of the pendency 6\‘ the LaNeves’ claims, within a period appropriate under the
_ statute of limitations, Civ.R. 3(A), and theisa'vings statute, unless the technical service
requirements of Civ.R. 15(6) are allowed to trump all other considerations. This runs
contrary to the spirit and-intent of the Civil Rules. | |

{1]22} The judgment of the Trumbuil County Court of Common Pleas is reversed
and the' fnattér is hereby rémanded for further proceedings consistent with this opinion.
~ WILLIAM M. O'NEILL, J., concurs,

DIANE V. GRENDELL, J., dissents with a Dissenting Opinion.

DIANE V. GRENDELL, J., dissents with a Dlssentlng Opmlon.
{1[23} | respectfuily dlssent

{924} The following pomts are undisputed.
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{925} John LeNeve's alleged injuries occurred on May 28, 2002. The original
complaint was filed on May 28, 2004, against Atlas Recycling, Inc. and various John
Doe defendants. On May 28, 2004, the statute of limitations on LaNeve's personal
injury claims expired. 'R.C. 2305.10. |

{126} On May 6, 2005, LaNeve filed an amended complaint replacing two of fhe
John Doe defehda‘nfs with China Shipping (North America} Holding Co., Lid. and
ContainérPort Group, Inc. On May 26, 2005, ContainerPort was s_érved with a copy of
tlhe amended compléint by certiﬁéﬁ fnail. .On June- 2, 2005, China Shipping was
likéwise served with the amended cé;mpiaint by certified mail. | |

{927} Since the statute of ii_;nitations on LaNeve's claims had run by the time
Chin.a Shipping and ContainerPort were added as defendants, _it is necessary that the
amended complaint “relate back” to fhe date of the filing of the original complaint.

{928} Oﬁio C%vil Rule 3(A), gover_ning the ccmmen_cement of a civil suit,
provides:; -“A civil action is commenced by ﬁiing a complaiﬁt with the court, if service is
| obtained within one year from SL;I.Ch filing upon a named defendant, or updn an
incorrectly named defendant whose name is later corrected pUrsuant to Civ. R. 15(C),-
or upecn a defendant identified by a fictitious narﬁe whose name is later corrected
pursuant to Civ. R 15(D)." |

{929} Under Civil Rule 3(A), "[ﬁ] plaintiff could therefore,” as LaNeve has done
herein, “file a cémplaint on the last day of the limitations pefiod and have a full year
béyond thét date within.which to obtain service.” Goolsby v. Anderson Concrete Corp.

(1991), 61 Ohio St.3d 548, 550.
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{30} The time-withiﬁ which to perfect service of a complaint may be extended
even further, “When service has not been obtained within one year of filing 2 complaint,
and the subsequent refiling of an identical complaint within the rule would provide an
additional year"within which fo obtain service and commence an action under Civ.R.
 3(A), an instruction to the clerk to attempt service on the complaint will be equivalent to
a refilling of the'complainf." Id. at syllabus. |

{31} The majority's decision depends upon construing LaNeve's May 6, 2005 |
amended cqmp‘laint- as a subvs'equent dismissal and reﬁli'ng of the original complaint.
Thus, the majority concludes :'I._aNeve had an adaitional year from May 6 2005 within
Whidh to perfectlservice upon ‘_:‘Ghina Shipping and ContainerPort.

{1[32}" quﬁever, construing LaNeve's amendéd-complaint as a refiled original
complaint is not permissible ur;de'r-()hio law.

| {933} In determining if a previously unknown, now known, defendant has been
pro.perly served so as to avoid the time of an applicable statute of limitations, Civ.R.
15(D) must be read in coﬁjuﬁction with Civ.R. 15(C):and 3{A).” Amerine v. Haughfon
Efevator Co. (1989), 42 Ohio St.3d 57, at syllabus. |
| {934} Civ.R. 15(D) provides: “Amendments where name of party unknown. --
When the piaintiff does not know the name of a defendant, that defendaﬁt may be
designated in a pleading or prodéediﬁg by any name and descri;ﬁtion. When the name is
discovered, the pleading or proceeding must be amended accordingly. Tﬁe plaintiff, in
such case, must aver in the- complaint the fact that he could not discover the name. The
summons must contain the words ‘name unknown,’ and a copy thereof must be served

personally upon the defendant.”
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{935} Thus, “Civ.R. 15(D} specifically requires that the summons must be served
personally upon the defendant.” Amerine, 42 Ohio St.3d at 58 (emphasis sic). This
court has acknowledged the necessity of personal service of the original complaint on a
John Dofa defendant in order fo havle the amended complaint relate back. “S:upreme
Court authgrity indicates. *** that service of the original complaint and summons should
.be .madé on the former John Doe defendant, and that Civ.R. 15(D) explicitly requires
these to be by personal service.” ‘Burya v. Léke Metroparks Bd. of Park Commrs., 11th
Dist. No. 2005-L-015, 2006-Ohio-5192, at 392

{§36} The facts:,in Burya are directly on point and pught to lcontrol the outcome
in the present case. lnf.-'-Bwya, the alleged injuries occurred on October 13, 2001. Id. at
12. The plaintiffs filed & complaint-On Ociober 8, 2003, including John Doe defendants.
Id. at 4. On July 6, 2004, plaintiffs moved to file an amended complaint identifying one
of the Jo%m Doe d__efendants. The amended complaint and summons were served upon
the John Doe defendant by certified mail. Id. at 9. Theréafter, the former John Doe
defendant moved and:was granted summary judgment on the ground that plaintifis
failed to serve him pe_rsonally as required by Civ.R. 15(D). Id. at 11. This court agreed |
" and affirmed the decision of the lower court. 1d. at 1140 (“it was proper for the trial court
to grant him summary judgment on the basis of the statute of Iimitatidns, once the one
year period provided fbr séwice under Civ.R. 3(A) ran in October, 2004"_)'.

{937} Our decisioh' in Burya is conéistent with the decisions of other Chio

appeliate districts. See Easter v. Complete Gen. Constr. Co., 10th Dist. No. 06AP-763,

2. Burya v. Lake Metroparks Bd. of Park Commrs., 11th.Dist. No. 2005-L-015, 2006-Ohio-5192, at j39,
discretionary appeal allowed, 112 OChio St.3d 1441, 2007-Ohio-152 (on political subdivision immunity
issue), cerification granted, 112 Ohio St.3d 1438, 2007-Chio-152 {on political subdivision immunity
issue). :

APPX. 13
10




2007-Ohio-1287, at §}27 (“in order for an amended complaint to relate brack to the
~ original complaint vis a vis a defendant originally identified by a fictitious name, the
plaintiff is required to personally serve the newly identified John Doe defendant with a
© copy of the ofiginal summons and complaint within‘ one year of the filing of the original
complaint’); Kramer v. Installations Unlimited, Inc., 147 Ohio Abp.Bd 350, 355,7 2002-
'Ohio-1844 (“Civ.R. 15(D) specifically required appellant to personally serve {a John Doe |
deféndant] and service by certified mail is not a permitted form of service for a formerly
' ﬁétitious now idélntiﬁed defendant”); Permanent Gen. Cos Ins. Co. v. Corriganr (May 24,
. 2001). 8th Dist. iNo. 78290, 2001 Ohio Ap-p. LEXIS 2317, at *4 (“the personal service
réquirement of éiv.R. 15(D) is rﬁandatory"); McConville v. Jackson Comfort Sys., inc.
| (1994), 95 Ohio ‘App.3d 297, 304 (requirements of CiQ.R. 15(D) and 3(A) were not met
where “[s]ervic_e_'of'the amended complaint was accomplishéd by way of certified mail”
ar;d the “amended cor[lplaint was filed beyond the expiration date of the statute of
limitations"); Gaston v. Toledo (1‘995), 106 Ohio App.3d 66, 79 ('[i}t is only when a
plaintiff meets tﬁé persbna! service requirement uﬁder Civ.R. 15(D), that such plaintiff
' - can benefit by the one-year of additional time to perfect service under Civ.R. 3(A)").
{938} Rather than follow BL;rj/a and the other authorities, the majority relies upon
the case of Goolsby, 61 Ohio St.3d 549, for the proposition that,' “Iwlhen service has not
-been obtained w_ith-in one year of filing a complaiﬁt, and the st_:bsequent refiiing of an
identical complaint within rule Would provide an additional year \_rvithi'n which to obtain
service and commence an action under Civ.R 3(A), an instruction to the clerk to attempt

service on the complaint will be equivalent to a refiling of the complaint.” id. at syliabus.
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{039} Goolsby is easily distinguished. First, hone of the defendants in Goolsby
Were John Doe defendants. Thus, the Supreme Court did not consider Civ.R. 3(A) “in
conjunction with” Civ.R, 15(D) as it had in Amerine. Cf. Amerine, 42 Ohio St.3d 57, at
syllabus. |

{140} Second, the holding in Goolsby is premised on the factual situation where
the amended complaint/instruction to the clerk to attempt service was madel pn‘of to the
eXpirétion of the statute of limitaﬁons. As the Supreme Court stated, “in the case at |
bar, the‘ c;riginal cor_hplaint was filed, it was not dismissed, an_d a demahd for.service
was made — all prior to the expiration of the lim:'tations period.” 61 Ohio St,3d at
551. Ht was “[u]ndér these circumstances” that the pla'i_ntiﬁ’s aﬂehpt at. service was
construed as a dismissal and refiling. id. (emphasis added). Cf. Pewitt v Roberts, 8th
Dist. No. ,%3’5334, 2005-Ohio-4298, at 15 (“appellant's request for service- on appellees
-in thjs case was not made until aftef the two year Iimitaﬁons periqd expired, while the
réquest'for_ service by the plaintiff in Goolsby was made within the origihal statute .of
'limitationé"); Fettefrbff v. Hoffman-LaRoche, Inc. (1995), 104 Ohio App.3d 272, 279
___(holding that,' under Goot’.éby, appellant’'s claim for loss of consortium was barred since |
service of the amended complaint occurred after the statute of limitations had run on
this claim). -

{1]41}. Similarly, the majority's recourse to the savih'g statute, R.C. 2305.18(A), is
unavailing. As with its reliance on Goolsby, the majority fails to apply the saving statute
1in conjunction with the Civil Rules a_pplic;able to John Doe defendants. The majority’s
applicatipn of the saving statué is also contrary fo precedent. See Mustric v. Penn

Traffic Corp. (Sept. 7, 2000), 10th Dist. No. 00AP-277, 2000 Ohio App. LEXIS 4032, at
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*13-*14 (holding that R.C. 2305.19(A) did not ap_hly where the p!aintiff attemﬁted tor-
commence the. action against John Doe defendants by certified mail, “an irﬁproper
method under Civ.R. 15(D)").

{942} tn sum, the outcome of ‘the present.case is determined, under Amen‘he, '
Bwya,- and Civ.R. 15(D), by the fact that LaNeve éttempted to serve China Shipping -
and ContainerPort by certified mail, rather than personal service. '

{943} The majority opinion cavalierly disregards any consideration of CivR-
15(5) as a "technical service rule " Rather than being “an abstractlon for the delectation
of Iegal scholars,” the faliure of a party to properiy amend pleadings, in this case by :
falling to obtain personal jurisdiction over two John Doe defendan’ts, is not the sort of
'defegct__that the “spirit of the Civil Rules” aliows us to ignore. Cf. Patterson v. V & M Adto 4

| Boé!y (1992), 63 Ohio St.3d 573, 577 (hoidings based on the “spirit of the Civil Rules” do
~ not “stand for the proposition ** that where defects appear [in the amendment of ﬁ
pleadings] they may bé ignored”). |

{fl44) The decision of the lower court should be affirmed.
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STATE OF OHIO ) "IN THE COURT OF APPEALS
S )sS.

COUNTY OF TRUMBULL ) | ELEVENTH DISTRICT
JOHN A. LaNEVE, et_ al.,

Pla‘intiffs-Appellants, :

| JUDGMENT ENTRY
- V5 - : : :
: : CASE NO. 2006-T-0032

ATLAS "RECYCLING, INC., - |
'Defendant,

CHINA SHIPPING (NORTH AMERICA)
HOLDING CO., LTD,, et al.,

' Defendants-Appellees.l

For the reasons stated in the opinion of this court, it is the judgment and
order of this court that the judgment of the Trumbull County Court of Common

Pieas is reversed and the matter is hereby remanded for further proceedings

L]l i s (o)
JUDGE COLLEEN MARY O'TOOL

WILLIAM M. O'NEILL, J., concurs,

consistent with this 6pinion.

DIANE V. GRENDELL, J., dissents with Dissenting Opinion.
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STATE OF OHIO IN THE COURT OF APPEALS

o

_ : )SS. :
COUNTY OF TRUMBULL ) o ELEVENTH DISTRICT

JOHN A. LaNEVE, et al.

Plaintiffs-Appellants,
' JUDGMENT ENTRY
- VS -
' CASE NO. 2006-T-0032
ATLAS RECYCLING, INC.,

_ Defendant
. F1I LED
CHINA SHIPPING (NORTH AMERICA) ' COUHTOFAPPEALS
HOLDING CO., LTD., etal., _ JUN 29 2007

Defendants-Appeliees. : TRUMBULLGD N
o KAHENINFANTEALL'“RIYCL%HK

T-n
i

- This- matter is before:the court, .on- the. Jomt mo’uon of appeIiees Chma

Shipping (North' America) Holding Co., Inc and ContamerPoﬂ Group, Inc to

certify conilicts'to the Supreme Court ef Ohio, pursuant to Sectlen 3(B){4), Article
IV of the Ohio Constitution, S.Ct.Prac.R. IV, and App.R. 25. Appellees believe

the judgment of this-court in LaNeve v. Atlas Recycling, inc., 11th Dist. No. 2006-

T-0032, 2007-Ohio-2856, canflicts..on two issues with ’_tnoee of other courts of

-appeals. Appellants have filed an opp_o_sition.

' In LaNeve, appellants John A..and Mehssa LeNeve brought an action

'agems’c various "entities, including cerlam John Doe defendants for lnjunee

L o1

allegedly. suffered by Mr. LaNeve. at his_ pIac:e of employment Id ei 1[2 _ The
action was filed on the last day of the two-year limitations period, May 28, 2004

Cf. Id. May 6, 2005, the LaNeves filed an amended complaint, replacing two of
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the John Doe defendants with appeliess. Service of the amended complaint and
summons, via certified mail, was made on ContainerPort May 26, 2005; on China
Shipping, June 2, 2005. Id.

Both China Shipping and _ContainerPort eventually moved o dismiss,
cit‘;ng various alleged failures by the LaNeves to comply with the requirements of
Civ.R. 15(D), governing service' of process'on John Doe defendénts, including
failure to aver in the body. of the compiaint that the defendants’ names couid not
be d‘iscoverled., and.(especiafly.) Iaék of -bersonai_ s;er';fic:e. LaNeve at {3-4. After ... .
briefing and an evidentiaw-hearing;.the trial court .graﬁted the motions'tlo dismiss.
Id. at 4. By a decision filed June 8, 2007, we rei;ersed and remanded, deeming
that the savings statute, R.C. 2305.19(A), allowed the LaNeves one year from

‘the filing of the amended complaint on | May 6 “2005, to comply with the
requirements of Giv.R. 15(D). Id. a’; q118.

‘The first issue on which apeliees allege a conflict is stated as follows:
“Does service by certified mail on a *John Doe' élefendént, more than one year
after the ariginal complaint was 'ﬁléd, meet the requirements of Civ.R. 1.5(D)_ and
"the controlling. Ohio Supreme. Court case of Amen’ﬁe v. Haughton Elevator Co.
_(1989), 42 Ohio St.3d 577" Appellees contend our decision in LaNeve conflicts

~ on this point with the decisions of the Third, Fifth, Si)&h, Eighth, Ninth, Tenth and
TWe!ﬁh Appellate Districts in thé following cases.: Gates v. Precision Post (Sept.
14, 1994), 3d Dist. No. 9-94-21‘ 1994 Ohio App. LEXIS 4148; Kramér V.
Instaﬂatlons Unlimited, Inc. (2002) 147 Oh:o App 3d 350 (Fifth District); Whitman

v. Chas. F. Mann Painting Co., 6th Dist. No L-04-1114, 2005~Oh|0—245 Hodges

2 ' o APPX. 19
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App. LEXIS 4477; McConvilfe v. Jackson Comfort Systems, Inc. (1994), 95 Ohio
App. 3d 297 (Ninth District); Easter v. Complete Gen. Constr, Co., 10th Dist. No
0BAP-763, 2007-Ohio- 1297 Plumb v. River City Erectors ine. (2000), 136 Ohio
App.3d 684 (Tenth District);: W v. Otis Elevator Co {1 997) 118 Ohio App.3d 763
(Tenth District); and Lawson v. Holmes, Inc., 166 Ohio App.3d 857, 2006- Ohle~
2511.

The second-issue on wh[ch appellees allege a conﬂlct exists is stated.as -

follows: "Does the Ohio savings statute, _R.C. 2305.19(A), apply to ‘save’ this

- case where plaintiff did not attempt to commence the lawsuit by proper service

pursuant o Civ.R. 15([})?" _Appellees r.:e‘nier_\d our decision in LaNeve‘conﬂicts
on this point with decisions of the Fifth, E:ighth, and Tenth Appellate Districts in
the following cases: Kramer: supra, (Fifth District); Permanent Gen. COS Ins. Co.
v. Cerrigan'(l\/lay 24, 2001), 8th Dist. No. 78290., 2001 Ohio App. LEXIS 2317;
and Mustric v. Penh Trafﬁc Corp. (Sept. T,:EDOO), 10th Dist. No. 00AP-277, 2000
Ohio App. LEXIS 4032,

Three conditions.must be met for an appeliate court to certify a question to
the Supreme Court of Ohio. Whitelock v. Gilbane Bidg. Co. (1993), 66 Ohio
St.3d 504, 596. | |

" "First, the ceriifying court must find that its judgment is in conflict with the
judgment of a cpur’t of appeals of enotheraistri_ct and. the asserted conflict must
be ‘upon the same quesﬁon.' Sec:end, the aileged conflict must be on a ruie of

law — not facts. Third, the journal entry or opinion of the certifying court must

3 , APPX. 20
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clearly set forth that rule of law which the certifying court contends is in conflict

with the judgment on the same question by other district courts of appeals.”

- {Emphasis sic.)

We resbectfully believe application of the foregoing principles to the issues
presented by appellees dictates we deny certification of their first issue. The
various cases éited in support of it all concern various failures by plaintiffs to

comply with the requirements of Civ.R.. 15(D). Thus, in Gafes and Lawson, the

.. Third: and. Twelith Districts afﬁrmed-g'rénts of summary judgmeht to former John . ..

Doe defendants when plaintiffs failéd to aver in the body of the complaints that
the names of thesedgfendanfs cou‘f[d not be discovere.d. Gafes at 9 Lawson at
921, In MéConvfﬂe a_hd Easler, the Ninth -and Tenth Appellate Districts held that
the original complaint and summdnfs. must be personally served on former John

Doe defendants. MecConville at 304; Easter at §27-29. In Hodges, the Eighth

Appellate District found that Civ.R. 15(D) requires personal service of th_e-

amended complaint and summeons on John Doe defendants. Hodges at7.

In sum, the cases relied on by appellees in support of their first issue all
agree that plaintifig, in serving John Doe defendants, must comply with the
requirements of Civ.R. ;lE(D): they simply do not agree on what those
requirements aré. In LaNeve, we afﬁrrﬁed the proposition that the .requirements
of Ctv.R. 15(D) must be met in order to obtain jurisdiction of a John Doe
defendant. Cf. LaNeve at §{11, fn.1. We noted, however, the murkiness of the
rule's abplication. id.  Strictly speaking, the only point on which we disagreed

with the cases cited by ap;ﬁel!eas was our assumptioh, sub silenﬁo, that the

4 _ APPX. 21
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LaNeves' failure to aver in the body of the complaint that they couid not discover

the names pf the defendants was not fatal. This conflicts with Gafes and Lawson

— but is not the issue appellees ask us o certify.

The-gist of our holding in LaNeve was that the savings statuie applied to

permit plaintifs one further year to obtain service on China Shipping and
ContainerPort — in compliance with Civ.R. 15(D). Cf. Id. at §13-18. This clearly

conflicts with the decisions of the courts in Kramer, Permanent COS Ins. Co,

..and- Mustnc all of which . held that failure to comply with the reqmrements of

Civ.R. 15(D), |n1t|ally, meant that no attempt had been made to ccmmence an

action, rendering the savmgs. statute mapplzcable. Kramer at 356; Permanent
COS ins. Co. at 7-9, Mustric at 13-14. Consequently, we certify the following
guestion to the.Supremé Couﬁ of Ohio:

“Does t_i{e Ohio savings statute, R.C. 2305.19(A), apply to an actidn where
piaintiff fails to ﬁomply strictly with the requirements of Civ.R. 15(D) in serving the
original complaint?" -

Appellees’ motion to certify is denied in part and granted in part.

(Lol g\ i /W/er‘gﬂ |

JUDGE COLLEEN MARY O'TOOLE

WILLIAM M. O'NEILL, J., concurs,

DIANE V. GRENDELL, J., concurs in part, dissents in part, with a Concurring/
Dissenting Opinion.

DIANE V. GRENDELL, J., concurs in part, dissents in part, with a Concurring/
Dissenting Opinion. . '
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| concur in the decision to certify a conflict on the second issue presented,

although the qualifying adverb "strictly" has been unnecessarily added to the

propdsed question. In the present case, appellees did .nb’t "strictly,"

"substantially,”" or even "minimally" comply with Civ.R. 15(D}.
As to the first question, | respectiully dissent and would cerfify & conflict
with the case set forth below.

In LaNeve, the majority of this court held that compliance with the

provisions of Civ.R. -15(D) was not necessary in order to_presérve.a cause of...

| action against John Doe defendants. 2007-Ohio-2856, at 21 ("unless the

technical service requirements of Civ.R.15(D) are éllqwed to trump all other

considerations," appellees have commenced their action in accordance with

Civ.R. 3(A)) (emphaéis sic); id. at 920 (the “failure to comply with technical
service rules - such as that in Civ.R. 15(D) — is exactly the sort of attempt o
commence an action to which the savings statuté is directed™); id. af 19

("[plursuant to the authority of Kramer and Permanent Gen. COS Ins. Co.,

[appellees'] failure to demand proper service under Civ.R. 15(D) would be fatal to '

their] actions™).

Givil Rule 15(D) provides that, when amending a complaint to identify

John Doe defendants, "[ilhe summons must contain the words 'name unknown,’
and ‘a copy thereof must be served personally upon the defendant.“ In the
present case, appellants complied with neither ret;uirement.

In Kramer v. Insiallations Unlimited, Inc., 147 Ohio App.3d 350, 2002-

Ohio-1844, the Fifth District held that a complaint was time-barred where

6§ APPX. 23
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plaintiffs served John Doe defendants by certified mail, rather than personally as
required by Civ.R. 15(D). Id. at 355.

tn Whitman v. Chas. F, Mann Painting Co., 6th Dist. No, L-04-1114, 2005-
Ohio-245, the Sixth District held that an amended. complaint did not relate back
where service of t_he.complaint was by certified mail and the summans did not
contain the words "name unknown." 1d, at 9[8.

~ In Hodges v. Gates Mills waers Apt. Co. (Sepi. 28, 2000), 8th Dist, No.
77278, 2000 Ohio App. LEXIS 4477, the Eight District held that an action against
;!.ohn Doe defe:ﬁdants was timed-barred where service of the complaint was by
certified m-ail,'r;mer than personal. slervice. Id. at*7.

In McConville v. Jackson Comfort Systems, Inc. (1994), 95 Ohio App.3d -
267, the Ninth District held that service of an amended complaint on John Dos
dﬁefendants by certified mail, rather than by personal éervice, did not relate back
to the filing of the original complaint. Id. at 304.

In Plumi; v. River Gity Erectors, Inc. (2000), 136 Ohio App.3d 684, the
Tenth District held that an. amended comhlaint did niot relate back to the filing of
the original. complaint where. the summons did- not confain the words "name
unknown" and service was by ceified mail. Id. at 687.

The result iﬁ each of these cases would be different Uni_:fer our holding in
LaNeve. Confrary to the majority's position, tﬁis is precisely the issue appellees
seek io have certified to the Supréme Court: "Does service by certified mail on a

'John Doe' defendant, more than one year after the original complaint was filed,

7 APDY 74
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meet the requirements of Civ.R. 15(D) and the controlling Ohio Supreme Court
case of Amerine v. Haughton Elevator Co. (1989), 42 Ohio St.3d 577"

Accordingly, appellees’ first proposed question also should be certified as

'a conflict.
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IN THE COURT OF COMMON PLEAS . =71
TRUMBULL COUNTY, OHIO

4-CV- - o G
JOHN A. LaNEVE, et al., CASE NO. 04 CV 1266 700 FEB -1 A8

Plaintiffs, JUDGE W. WYATT MCKAY

V. ORDER OF DISMISSAL WITH: PREJUDIC%
OF PLAINTIFFS’ CLAIMS AGAINST
DEFENDANTS CHINA SHIPPING (NORTH
AMERICA) HOLDING CO., LTD., AND
CONTAINER PORT GROUP INC

ATLAS RECYCLING, INC,, et al.,

e L S L SR S S

Defendants.
The Court, having considered defendants China Shlppmg (North Amenca)
Holding Co., Ltd. and Container Port Group, Inc. s motions to dismiss plaintiffs’ claims against
~ them nmsnan;{ to Rule 12(B)(6_) on the basis that plaintiffs’ claims are time barred, and further _
. having hear& oral argument of counsel for plaintiffs and defendants, and being of the opinion th_at
defendants’ motions to dismiss are well taken and should-be granted, it is therefore
ORDERED ADJUDGED AND DECREED that all of plaintiffs’ nlaims brought agajnst
defendants China Shipping (North America) Holdmg Co., Ltd. and Container Port Group, Inc.
are hereby dlsmlssed with prejudice, at plaintiffs’ costs. Plaintiffs’ claims against defendant

Atlas Recycling, Inc. shall remain pending upon the docket of this Court.

Signed this ) A day of February, 2006,

P il Y

JUDGE W. WYATT MCKAY

Approved:

M [ p0de A

ulia R. Brouhard (0041811)
_Robert T. Coniam (0034623)
Attorneys for Defendant
 China Shipping (North America) Holdings, Ltd.

Homas fhrisdt/ G- 4 P
Thomas Wright (00¥7529f 7 Q,m Condlrrt
William Jack Meola (0022122)  ‘2/3/p 6
Attorney for Defendant
Container Port Group, Inc.
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IKEY, BURKEY
CHER, CO., LPA
JRNEYS AT LAW
hestnut Place
shestnut Ave, N.E.

0, Ohio 44483

330) 393-3200

330) 393-8436

IN THE COURT OF COMMON PLEAS
TRUMBULL COUNTY, OHIO

JOHN A. LaNEVE, et al. CASE NO. 2004 CV 1266
Plaintiffs JUDGE W. WYATT MCKAY
vs. NUNC PRO TUNC

ORDER OF DISMISSAL OF PLAINTIEFS®
CLAIMS AGAINST DEFENDANTS
CHINA SHIPPING (NORTH AMERICA)
HOLDING CO., LTD., AND CONTAINER
PORT GROUP, INC,

ATLAS RECYCLING, INC., et al.

Defendants

L A b R A A S e L L P L IR N A L e R R R R e R R P A R R L R PR R R

The Court, having heretofore dismissed Plaintiffs’ claims against Defendants, China Shipping
(North America) Holding Co., Ltd. and Container Port Group, Inc., on February 7, 2006, it is ordered_-

that there is no just reason for déléy. 7

, Sigﬁed‘ g‘\ﬂﬁay of March, 2006.
| | W 4 I

JUDGE W. WYATT MCKAY

Robert F. Burkey, Esq. {0 015249)

Attorney for Plaintiffs 7O THE CLERK 0F COURTS: YOU ARE ORDERED T SERVE
' COPES OF THIS HIDGMENT ON ALL COUNSEL OF RECCRD

No Position per telephone 03/01/06 i‘ﬂ UP(N THE PARTIES WHO ARE U?\R[PRE%TI:D FD&TH

Julie R. Brouhard, Esq. (0041811) W B ORDMARY MEL = =0 & Sz

Robert T. Coniam, Esq. (0034623) - B - 24 S

Attorneys for Defendant e | T =

China Shipping (North America) Holding Co., Ltd. e s

No Response J

William Jack Meola, Esq. (0022122) o

Thomas Wright, Esq. (0017529) L

Attorney for Defendant o

Container Port Group, Inc.

\ lo e

[ R v
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IN THE SUPREME COURT OF OHIO

JOHN A. LANEVE, et al.

Appellees,
V.
ATLAS RECYCLING, INC.

Dcfendant

V.

CHINA SHIPPING (NORTH AMERICA)

HOLDING CO., LTD., et al.

- Appellants -

Suprerne Court Case No. 07- 1199

07 -1572

On Appeal from the Trumbull
County Court of Appeals
Eleventh Appellate District

Court of Apj)ealé

- Case No. 2006-T-0032

NOTICE OF CERTIFIED CONFLICT OF APPELLANT
‘CHINA SHIPPING (NORTH AMERICA) HOLDING CO., LTD.

Thomas W. Wright, Esq. (0017529)
William Jack Meola, Esq. (0022122)
Davis & Young, L.P.A.

1200 Fifth Third Center

600 Superior Avenue, East
Cleveland, Ohio 44114-2654

Tel. No. (216) 348-1700 '

Fax. No. (216) 621-0602
twright@davisyoung.com
jmeola(@dywarren.com

Counsel for Appellant
- ContainerPort Group, Inc.

Julia R. Brouhard, Esq. (0041811)
Robert T. Coniam, Esq. (0034623)
Ray, Robinson, Carle & Davies P.L.L.
1717 E. Ninth Street, Suite 1650
Cleveland, Ohio 44114-2878

Tel. No. (216) 861-4533

Fax No. (216) 861-4568
jbrouhard@rayrobele.com

reoniam@rayrobcle.com

Counsel for Appellant China Shipping
(North America) Holding Co., Ltd.

FILED
JUL 27 2007

CLERK OF COURT
SUPREME COURT OF QHIO
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Robert F. Burkey, Esq. (0015249)
200 Chestnut Ave. N.E.

Warren, Ohio 44483 -

Tel. (330) 393-3200.

Fax (330) 393-6436
rb@title-company.net-

Counsel for Appellees
John LaNeve and Melissa LaNeve
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NOTICE OF CERTIFIED CONFLICT OF APPELLANT
CHINA SHIPPING (NORTH AMERICA) HOLDING CO., INC,

Pursuant to Ohio Supreme Court Rule IV, Sectioﬁs 1 and 4, Appellant China
Shipping (North America) Holding Co., Inc., “Chiﬁa Shipping” hereby gives notice to the Ohio
Supreme Court that on June 29, 2007, the Trumbull County Court of Appeals, E.leventh
Appellafe District, certified to-this Court a conflict between its June 11, 2007, merit Opinion and
- Judgment Entry and the opinions of other Ohio courts of appeals on the following question of
law:

Does the Ohio savings statﬁte R.C. 2305.19(A), apply to an action Wh.ere

plaintiff fails to comply strictly with the requirements of Civ.R. IS(D) in

serving the original complaint? _

A copy of the court of appeals’ Judgment Entry and Opinion entered on June 11,
2007, 1s included in the Appendix at Appx. 1-14, and a copy of the Judgment Entry entered on
June 29, 2007, is included in the Appendix at Appx. 15-22.

~ Inits Jildgment Entry of June 29, 2007, the court of appeals certified that its June

11, 2007, decision is in conflict with decisions of the Fifth, Eighth and Tenth Appellate Districts

in the following cases, each of which is included in the Appendix.:

Kramer v. Installations Unlimited, Inc. (5" Dist.), 147 Ohio App.3d 350
2002-Ohio-1844, 770 N.E.2d 632 — Appx. 23-27

Permanent Gen. Cos Ins. Co. v. Corrigan (May 24, 2001), 8" Dist. No.
78290, 2001 Ohio App. LEXIS 2317 — Appx, 28-32

- Mustric v. Penn Traffic Corp. (September 7, 2000), 10™ Dist. No. 00AP-
277, 2000 Ohio App. LEXIS 4032 — Appx. 33-39

It should be noted that the question the appeals court was asked to certify differs

from the question certified by the court. Appellant’s proposed question was:

- TITYIV - N



Does the Ohio savings statute, R.C. 2305.19(A), apply to “save” this case
where plaintiff did not attempt to commence the lawsuit by proper service
pursuant to Civ.R. 15(D)?

It should be further noted that the court of appeals refused to certify a conflict on
the following question:

Does service by certified mail on a “John Doe” defendant, more than one
year after the original complaint was filed, meet the requirements of
Civ.R. 15(D) and the controlling Ohio Supreme Court case of Amerine v.
Haughton Elevator Co. (1989), 42 Ohio St.3d 577

A discretionary appeal is presently pending before the Court in Case No. 07-11 19,
wherein appellant has proposed the following Propositions of Law that relate to the certified and
non-certified questions at issue herein:

- Proposition of Law No. I; Claims brought against a subsequently
identified John Doe defendant under Civ.R. 15(D) in an amended
complaint are time barred under Civ.R. 15(C) and properly dismissed
under Civ.R. 12(B)(6) when the original complaint does not aver that

_plaintiff could not discover the name of the John Doe defendant, when the
summons does not include the words “name unknown”, when the original
and amended pleadings aré not personally served on the subsequently
identified John Doe defendant, and when personal service is not
completed within one year from the date the original complaint was filed
pursuant io Civ.R. 3(A).

Proposition of Law No. I The savings statute, R.C. 2305.19(A), must be

read in conjunction with Civ.R. 3(A), 15(C) and 15(D) and does not save

an otherwise untimely claim against a John Doe defendant where

plaintiff’s attempt to commence its action is not fully compliant with those

Civil Rules. '

Appellant respectfully requests that this Court find that a conflict exists between
the circuits and that it also accept appellant's discretionary appeal in order to fully consider and

determine all issues raised in this case.
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Respectfully submitted,

o Quleie X T srhanf

a R. Brouhard (0041811)

d Counsel
Robert T. Coniam (0034623)
Ray, Robinson, Carle & Davies P.L.L,
1717 E. Ninth Street, Ste. 1650
Cleveland, OH 44114-2878
Counsel for Appellant China Shipping
(North America) Holding Co., Ltd. .

CERTIFICATE OF SERVICE

I hereby ceﬁify that a true and correct copy of this lNotice of Certified Conﬂi.ct of
Appellant Chiné Shipping (North America) Holding Co., Ltd. was sent by ordinary U.S. mail on
this 26th day of July 2007 to Thomas W, 'Wright, Esq. and William Jack Meola, Esq., Davis &
Young, 1200 Fifth Thifd Center, 600 Superior Avenue, East, Cleveland, Chio 44114-2654,
Counsel for Api)cllant ContainerPort Groﬁp, Inc. and to Robert F. Burkey, Esq., 200 Chestnut

Ave. NE, Warren, Ohio 44483, Couﬁsel for Appellees John LaNeve and Melissa LaNeve.

O,UZA H Ssechard

ia R. Brouhard
ounsel for Appellant China Shipping
(North America) Holding Co., Ltd.

APPX. 32




IN THE SUPREME COURT OF OHIO

JOHN A. LANEVE, et al. : Supreme Court Case No.

Appellees,

V.

ATLAS RECYCLING, INC.

Defendant : On Appeal from the Trumbull
: County Court of Appeals
V. _ : Eleventh Appellate District
CHINA SHIPPING (NORTH AMERICA) : - Court of Appeals
- HOLDING CO., LTD,, et al. : - Case No. 2006-T-0032
Appellants

APPENDIX TO NOTICE OF CERTIFIED CONFLICT OF APPELLANT-
CHINA SHIPPING (NORTH AMERICA) HOLDING CO., LTD.
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S

~ STATE OF OHIO )
)SS.

COUNTY OF TRUMBULL )

JOHN A. LaNEVE, et al,,
Plaintiffs-Appellants,
-~V§ - 7
ATLAS ‘BECYCLING, INC.,

Defendant,

CHINA SHIPPING (NORTH AMERICA)

HOLDING CO., LTD., et al.,

Defendants-Appellees.

IN THE COURT OF APFEALS

ELEVENTH DISTRICT

JUDGMENT ENTRY .

CASE NO. 2006-T-0032

For the reasons stated in the opinion of this court, it is the judgment and

order of this court that the judgment of the Trumbull County Court of Common

Pleas is reversed and the matter is hereby remanded for further proceedings

| JUDG! r;t OLLEEN] M%Y OiTOOL}zg

consistent with this opinion.

- WILLIAM M., O'NEILL, J., concurs,

DIANE V. GRENDELL, J., dissents with Dissenting Opinion.

FILED

COURT OF APPEALS. |

‘ - APPX. I
JUN 1 1 2007

‘ APPX.34
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ot

THE COURT OF APPEALS JUN 11 2907

. WUI"H LH-*- ADB"M ~

’ TRUMBULL COUNTY o1
“ELEVENTH APPELLATE DISTRICT KAREN INFANTE o)1 EN, gLEﬂK

TRUMBULL COUNTY, OHIO -

JOHN A. LaNEVE, et al, : OPINION
Plaintiffs-Appellants,
| ‘ CASE NO. 2006-T-0032
. =V5 -
- ATLAS RECYCLING, INC.,
Defendaht, v o

CHINA SHIPPING (NORTH AMERICA) :
'HOLDING CO., LTD., etal.,

| Defendants-Appéllees.

- Civil Appeal from the Court of Common Pleas, Case No. 04 CV 1268.

Judgment: Reversed and remanded.

- Robert F. Bdrkey, Burkey, Bu'rkey & Scher Co.,, LPA, 200 Chestnut Avenue, N.E., '

-~ Warren, OH 44483-5805 (For Plaintiffs-Appefiants).

Julia R. Brouhard and Robert T. Coniam, 1717 East Ninth Street, #1650, Cleveland,
OH 44114 (For Defendants-Appellees, China Shipping (North Arnenca) Holding Co.,

LTD.)

Thomas W, Wright William J. Meola and Kristi L. Haude Davis & Young, L.P A 1000
Sky Bank Building, 108 Main Avenue, S.W., Warren, OH 44481 (For Defendants—

Appeilees, Containerport Group, Inc.).
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COLLEEN MARY O'TOOLE, J. |

{1]1} John and Melissa LaNevé appeal from the judgment of the Trumbull
County Court of Common Pleas, dismissing their action against China Shipping (North
America) Holding Co., Ltd. and ContainsrPort éroup. lnrl:. pursuant io Civ.R. 12(B)(6).
We reverse and remand. | W' ‘

2} Mr. LaNeve alleges that he suffered injuries at his place of employment,
Atlas Recycling, i_nc., May 28, 2002. May 28, 2004, he and_ Mfs. LaNeve filed the
underiying action for intentional tort, negligence, and loss of consortium against At[-as'.
and various .“John Doe” defendants. May 8, 2005, the LaNeves filed z?{n émended
- complaint, replacing two of the John Doe defendants with China Sf.;_ipping and
.ContainérPort, and instructing the clerk to issue summons by certified mail.'..'T He docket
indicates that certified mail containers were prepared on or about May 19, 2b05, and
summons issued May 23, 2005. The certified mail receipt from ConfainerPort indicates
servif:e of the summons ahd amehdéd complaint was made May 26, 2005; that frtﬁm'
China Shipping shows service was made June 2, 2005,

© {93} July 1, 2005, CdntainerPart answered the amended complaint, asserting

the defenses of failure of and/or improper service, and the statute of limitations. July
28, 200.5, China Shippin_g filed a motion to dismiss the émen@ed complaint for failure to
;state a ciaifn, pursuant o Civ.R. 12(B)(6). China Shipping asserted that it had not been
personally served with the amended complaint and summons, as required with former
John Dbe defendants pursuant to Civ.R. 15(D), within the year required by Civ.R. 3{A).

Consequently, it arguéd the amended complaint was time-barred, as it did nat relate

APPX.,3




back to the filing of the original complaint, which occurred the day the stzfuiz -of
limitations for the LaNeves' claims ran on May 28, 2004.

{94} .August 23, 2005, ContainerPort moved to dismiss thé amended complaint
on substantially _the. same basis as had China Shipping. ‘The L.aNeves 0ppoéed
December 19, 20085; and, China Shipping filed a reply ‘brief Decamber 29, 2005. The
trial court held an evidentiary hearing Jaﬁuary 5,‘2006'. February 7, 20086, the trial court
dismissed the claims against China Shipping and Con_tainerPdrt, with prejudice, as time-
barred. March 2, 2006., the tria ;:.ourt filed a nunc pré tunc entry, ﬂrt.dirigthere was no
just reason for delay.” ‘ |

{5} March 7, 2008, the LaNeves timely noticed this appéal, assigning three
errors; | | »

Y6} *[1.] The trial court erred in ruling that appeliants’ claims against appeliees

~ were time barred by the two year statute of limitations because Civil Rule 15(D) confiicts

with other law, and thus, is invalid, unenforceable and does not apply to this case,

{1[‘7} “[2.) The trial court erred in ruling that appellants' cla'im§ against appellees
were fime barred by the tWo year statuie of limitations because appellants’ amended
complaint relates back fo the original complaint, which was timely filed.

{08} "[é.] The trial court erred in ruling that appeltants’ clairﬁs against appeliees
were fime 'barréd by the two year statute of limitations when the' clerk of courts
“unreasonably delayed preparing and issuing summons.”

{9} We deal with the assi’gn'ments en masse.

{910} The basis for the motions to dismiss filed by defendants in this case is the

conjunction befween Civ.R. 3(A), 15(C), and 15(D), with the two year statute of .

APPX. 4
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Iimitatior;s for personal injury. China 'Ship;;:i.ng an& Coﬁt.air{érlﬁorf éfgﬁe& mtne t.rial'
court, and continue to argue, as follows: |
{11} Civ.R. 15(D) demands personal service of tﬁe summons and complaint
and/or amended complaint be made on 'a former John Doe defendant when its name is
discovered.! It requires thlat the original -compléint be served on such a t.:!efe_nd-ant. It
requires certain “magic language” be i'ncludeci in the ‘complaint and/or amended
complaint and one or more of the sumr_hons. The LaNeves never served the original
'cc)mpiai-nt on China ‘S_lhi;ﬁping' or Conta_inerfsort at alf; théy servéd the ‘amended
complaint by certified mail. Thué, service waé improper uné_iér Civ.R. 15(D), and the .
ame.nded complaint doeé not relate back under Civ.R. 15(C). |
{912} Civ.R. 3(A) provides that a civil ag;.tion is commencgd by flling a compilaint
with the court, if service is achieved within a year of the ﬁ{ing._' ‘The original complaint in
this case was ﬁléd May 28, 2004. the last day of_ the applicable liniitaitions period. Since
proper service was not achieved under Civ..R. 15(£-))" on either China Shipping or
ContainerPort within a year of May 28, 2004, this action didl.not .c_:ommence within the

limitations period, and is time-barred.

1. We do not quibble with the point that personal service is required under the rule. We would note, for

benefit of parties and counsel, that there is some guestion as to whether the original complaint and

summons, or the amended complaint and summons, are the matters requiring personal service under

Civ.R. 15(D}). See, e.g., Burya v. Lake Metroparks Bd. of Park Comvnrs., 11th Dist. No. 2008-L-015,

2006-Ohio 5192, at 1}38-39 (original complaint and summons, not amended complaint and summons,

must be personally served under Civ.R. 15(D)). See, also, Easter v. Complete Gen. Constr. Co., 10th

Dist. No. 0BAP-763, 2007-Ohio-1297, at 24-29. But, see, Miller v. Am. Family Ins. Co., 6th Dist. No. OT-

-02-011, 2002-Chio-7309, at §37 (amended complaint and summons to be personally served). it seems
prudent counsel should request personal service of both the original and amended complaints and

summons, and otherwise comply strictly with the provisions of Civ.R. 15(D) as regards to any pleading

- served on a John Doe or former John Doe defendant. APPX. 5 :
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{713} The flaw in this argument results from failure to account for the intsraction
of Civ.R. 3(A) and the saving's statute, RC 2305.18. In Goolsby v. Anderson Concrste
Corp (1891), 61 Ohio St.3d 549, at the syllabus, the Supreme Court of Ohio held:

{714} [w]hen service has not been obtained within one year of nhng a
complaint, and the subsequent refiling of an identical compiaint wtthin rule would
provide an additional yeer withtn wttich to obtain service and commence an action under
Civ.R. 3{A), an mstructlon to the cierk to attempt service on the complaint will be
equivalent fo a refi hng of the complalnt 3 -

{§15} This rule applies, even though the statute 'of limitations explres during the
one-year period for service obtained by the “ref iling.” Cf-.. Goolsby, at 550.

-A {916} In Fetterolf v. Hoﬁmen-t;aRoche, lrtc. (1995), 104 Ohio App.3d 272, 279,
we extended the rule in .Goolsb‘y to situetions whe,te a would-be plaintiff files an
amended complaint, with demand for ser;rice, withtn the limitations period.

| {917} In Nationwide Mut. Ins. Co. v. Galman, 7th Dist. No. 03 MA 202, 2004~
Ohio-7206, the court held that a second amended com:plaint, filed outside the two year
statute of limitations for personal injury, was valid, since it benefitted from operation of
the eavtngs statute due to filing of the first amended complaint within the Iimitatione

period. id. at f28.

{418} In the instant case, the LaNeves filed their original complaint, including -

various John Doe defendants, Ma-y 28, 2004 -- the final day allowed by the two-year

statute of. limitations, R.C. 2305.10. This Wae an attempt to commence their actions
against China Shipping and ContainerPart, within.the limitations period, as required fo

preserve the savings statute. R.C. 2305.18(A). They filed their amended complaint,
' APPX. B
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with instructions for service, May 8, 2005, within the one Year period allowed for s=rvics
by Ctv.R. 3(A). Pursuant to the authority of Fefferolf at 279, this was the equivalant of a
'voluntary dismissal and refiling: i.e., a failure “otherwise thart upon the merits,” bringing
the savings statute into operation.  Cf. Galman at §[24-35. Thus, the LaNeves had ene
year from May 6, 20’05 to perfect service upon China Shipping and ContainerEort,
pursuant to R.C. 2305.19(A). ' |

{'E19} We are aware that other appellate courts have. held a plaintiff rnay not
beneﬁt from the savings statute when Its attempt to commence an action is not fully
comphant with the C:val Rules. Thus, in Kramer v. Installations Unlimited, lnc (2002)
147 Chio App.3d 350, 355-358, the Fifth Dlstnct ruled that a plaintiff had not attempted

to commence an action against a John Doe defendant, within the meaning of the

savings statute, when that plaintiff did not aﬁempt personal service as required by |

Civ.R.-15(D}. The Kramer court relied, in part, on a similar ruling by the Eighth District
in Pennanent Gen. COS Ins. Co. v. Comigan (_May 24, 2001), Bth Dist. No. 78290, 2001
Ohio App. LEXIS 2317. In this case, of course, :the L.aNeves did not demand personal
service on China Shipping or ContainerPort of either the original complaint and
summons, or amended complaint and summons, when the latter was filed. Pursuantto
the authority of Kramer and Permanent Gen.. COS Ins. Co., this failure to demand
proper service under Civ.R, 15(D) wouid be fatal to the LaNeves’ actions.
{920} We respectfully believe those courts construing the phrase, “attempted to
be commenced,” as used in the savings statute, RC 2305.19(A), to mean “would have
‘commenced except for some failure by the clerk, the pt’ocess server, or the postal

system,” are reading too much into this simple phrase. It means what it says: the
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sévings statuie preserves, for a year, any aclion which a would-be plaintiff has tried to
commence, without success, due ta the circumstances listed 'in the statufe. A failure to
comply with technical service rules — such as that in Civ.R. 15(D) - is.exactly the sort of
attempt to commence an action to which the savings statute is directed. |
{1[21} It should be recalled that service of process exists for two reasons: (1) so
a defendant knows an actlon is pending, and may properly defend ltself;_ and, (2) to give
_V the court in which the action is filed personal j'urisdiction.. Service_ of_ process is a
| practicé! thing, not an abstréction for the. déleétation of legal scholars and the courts of
Ohlo shouid construe the cNil rules regulatlng it in a practlcal light. See, e.g., Civ. R
| 1(B) This case is mustratwe Both Chma Shipping and ContainerPort recerved actual
notice of the pendency of the LaNeves’ claims, within a period appropria\_tg under the
statute of limitations, Civ.R. 3(A), and the_‘.s_a%fings statute, unless the technical service
requirements of Civ.R. 15([‘,;) are aﬂgwed to trump all other considerations. This runs
contrary to the spirit and-intent of the Civil Rules. "
{922} The judgment of the Tmmbuil County Court of Common Pleas is reversed
and the rﬁatter is hereby remanded for further proceadings consistent with this opinion.
WILLIAM M. O'NEILL, J., concurs,

DIANE V. GRENDELL, J., dissents with a Dissenting Opinion.

DIANE V. GRENDELL, J., dissents with a Dzssentmg Opinion.
{1123} { respectfully dissent.

{424} The foliowing points are undisputed.
APPX. 8




{925} John LeNeve's alleged injuries occurred on May 28, 2002, The origins
complaint was filed on May 28, 2004, against Atlas Recycling, Inc. and various John
Doe defendants. On May 28, 2004, the statqte of limitations on LaNeve's ﬁersonar
injury claims expired. R.C.2305.10. |

{26} On May 6, 2005, LaNeve filed an amended complaint replacing two of the

John Doe defeﬁdanfs with China Shipping (North America) Holding Co., Ltd. and

ContainerPort‘Group, Inc. On May 26, '2005, ContainerPort was served with a copy of
the amended campléint by certiﬁe'_hc_i.fnail. .on June 2, 2005, China Shipping was
likewise ser\)ed with the amended cé&uplaint by certified mail. |

{427} Since the statute of I{;nitations on LaNeve's claims had run by the time
China Shipping and ContainerPort wegeadded as defendants, it is necessary that the
amended complaint “relate back” to fhe‘ date of the ﬁl-ing of the originaf cohpiaint.

{928} Ohio Cijvil Rule -3(A), governing the cbmmencement of a civil suit,
provides: ‘A civil a_étion is commenced by filing a complaint with the court, i service is
obtained within one yeér from s@ch filing upon a named defendant, or upén an
incorrectly named defenciant whose name is later corrected pursuant to Civ. R. 15(C),
or upon a defendant identified by a fictitious name whosé name is later correcied
pursuani to Civ. R. 15(D)." |

{929} Under Civil Rule 3(A), "[é] plainiiff couid therefore,” as LaNeve has done
herein, 'file a complaint on thé last day of the limitations period and have a full year
beyond that date within whi.ch to obtain service.” Goolsby v, Anderson Concrete Com.
(1991), 61 Ohio St.3d 549, 550. |
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{930} The timewithif-i which to perfect service of a cbmpiaint may be axiznded

even further, “When service has not been obtained within one year of filing a complaint,
~and the subsequent refiling of an identical complaint within the rule would provide an
additional year within which to obtain service and commence an action under C’iv.R.
3(A), an insfruction to the clerk to attempt service on the complaint will be éq uivalent to
~ a refilling of the complaint.” id. at syllabus.
{931} The méjority's decisi'o.n depends upon cons‘trui_ng LaNeve's May 6, 2005
amended'comﬁlaint as a sqb'siequent dismissal and reﬁlihg of the original. complaint.
Thus, the-hajo;ity concludes :J;.aNeve had an additional year from May 5, 2005 WIthin
which to péxfect.service upon ;Shina Shipping and ContainerPort.

{1]32}‘ However, construing LaNeve's amended - compiaint as a refiled original -
complaint is not permissible uﬁde‘.r-Ohio jaw.

{1’;33} {n determiping ifra previously unknown, now known, defendant has been
properly served so as'to avoid the time of an applicable statute of limitations, Civ.R.
15(D) must be read in COD_[UI‘ICtIO!"I with Civ.R. 1 5(C) and S(A) Amerine v. Haughton
Elevator Co. (1989), 42 Ohio St.3d 57, at syliabus

{1[34} Civ.R. 15(D) prowdes. “"Amendments where name of party unknown. -
When the plaintiff does not know the name of a.defendant. that defendant may be
designated in a pleading or procéeding by any name and descriﬁtion. When th'_e name is
discovered, the pleading or proceading must be amended accordingly. The plaintiff, in
such case, must aver in the complaint the fact that he could not discover the name. The
~ summons must contain the words ‘name unknown, and a copy thereof must be served

~ personally upon the defendant.” _
APPX. 10




{1[35} Thus, "Civ.R. 15(D) specifically requires that the summons must.be sarved
personally upon the defendant.” Amerine, 42 Ohio St.3d at 58 (emphasis sic). This
court has acknowledged the necessity of personal service of the original canpIaint ona
John Db"e defendant in order io hav.é the amended comhlaint relate back. “Suprema
Court authority indicates. *** that service r-of the original complaint and summons should
be .madé on tﬁe former John Doe defendant, and that Civ.R. 15(D) explicitly requires
these to be by personal service.” ‘Burya v. Lake Metroparks Bd. of Park Commrs., 11th
Dist. N 0.72005-.L-01 5, Zboé-Oh'io-s.'I 92, at 39.2 |

{§36} The facts:,in Burya are directly on point and _ought to _control the outcome
in the present case. In'_-.fBurya, the alleged injuries occurred on October 13, 2001. Id. at
12. The plaintiffs filed & cpmpiaint on October 8, 2003, including John Doe defe.ndants.
Id. at 4. On July 6, 2004, plaintiffs moved to file an amended complaint identifying one
of the Jol?m Doe_d_gfendants. The amended complaint and summons were served upon
the John Doe défendant by certified 'mai!., !d. at 9. Thereafter, ‘the.former John Doe‘
defendant moved and;was granted summary judgment on the ground that plaintiffs
failed to serve him personally as required by Civ.R. 15(D). id. at [11. This court agreed
and afﬁrmed the decision of the lower court. Id. ét 1]4(_).("it was proper for the trial court
to grant him summary judgment on the basis df the statute of !imitatio-ns, once the one
year period provided for sérvice under Civ.R. 3(A) ran in October, 2004'f)'.

{1{37} Our decision in Burtya is conéistent with the decisions of other Ohio

appellate districts. See Easter v. Complete Gen. Constr. Co., 10th Dist. No. 06AP-763,

2. Burya v. Lake Metroparks Bd. of Park Commirs., 11th.Dist. No. 2005-L-015, 2006-Ohio-5192, at 138,
discretionary appeal allowed, 112 Ohio St.3d 1441, 2007-Ohic-152 (on political subdivision immunity
issue), cerification granted, 112 Ohio St.3d 1438, 2007-Ohio-152 (on political subdivision immunity

issue). APPX. 44
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2007-Ohio-1297, at 27 (“in order for an amended complaint to relate back to the
original complaint vis a vis a defendant originally identified by a fictitious name, the
pléintiﬁ’ s require& to personally séwe the newly identified John Doe defendant with a
- cq’p.y of the ofigina-l summons and complaint withinl one year of the filing of the original
complaint"); Kramer v. Installations Uniimited, lné., 147 Ohio Aﬁp.Sd 350, 355.. 2002-
‘Ohio~1844 (“Civ.R, 15(D) speciﬁcally required appellant to personaliy serve [a John Doe
defendan] a.nd service by certified mail is not a permitted form of .servicé for a formerly
ﬁétitious now: idé}jtiﬁed defendant”); Permanent Gen; Cos Ins. Co. v. Corrigan (May 24,
2Q01), 8th Dist."No.-TBZQO. 2001 Ohio App. LEXIS 231.7, at *4 (“the personal service |
reéquirement of (_E-:iv.R. 15(D) is mandatory”), McConville v. Jackson Comfort Sys., Inc.
- (1994), 95 Ohio ‘App.3d 297, 304 (requfrements of Cfv.R. 15(D) and 3(A) were not met
where “[slervice jof the amended compiaint wés accomplished by way of certfied mail”
ar;d thé "amended complaint was filed beyond the expiration date of the statute .'of
limitaﬁons"); Gasfon v. Toledo (1995), 106 Ohic App.3d 66, 78 (*[i}t is only when a
plaintiff meets tﬁe persdnal service requirement u.nder Civ.R. 15(D), that such plaintiff
can benefit by the one-year of additional time to perfect service under Civ.R. 3(A)").
{138} Rather than follow Bu-rya and the other éuthoritigs, the majority relies upon
the case of Goolsby, 61 Ohio St.3d 548, for the proposition that; “Iwlhen service has not
been obtained with.in one year of filing a complaiﬁ_t, and the sgbsequent refiling of an
identical complaint within rule Wouid provide an additional year within which to obtain
sefvice and commence an acﬁbn under Civ.R 3(A}, an instruction to the clerk to attempt

service on the compilaint will be equivalent to a refiling of the c:omplaiht." Id. at syliabus.
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{939} Goolsby is easily distinguished. First, none of the defendants in Goolsby
were John Doe defendants. Thus, the Supreme Court did not consider Civ.R. 3(A) "in‘
conjunction with" Civ.R. 15(D) as it had in Amerine. Cf. Amerine, 42 Ohio St.3d 57, at
syllabus,

{1]40} Second, the holding in Goolsby is premised on the factual situation where

the amended complaint/instruction to the clerk to attempt service was made prior fo the

expiration of the statute of limitations. As the Supreme Court stated, “in the case at

bar, the_ é;riginal cofnplaint was filed, it was not dismissed, and a der_naﬁd for servic_:e
waé mad:e — all hri_or to the expiration of the Iimit_at:'ans’ period.” 61 Ohio St.3d at
551. 1t v&_;as “[ulnder these circumstances” that the plaintiff's attempt at service was
construed as a dismissal and refiling. Id. (emphasis added). Cf, Pewitt v. Roberts, 8th
Dist..No.. _’85334,'2005-Ohio-4298, at 1115 ("appellant's réquest for service on appellees
in th_is case was not made until aﬁeff the two year Iimitafions period expired, while the
request for service by the plaintiff in Goolsby was made within the driginal statute of
limitations:,”); Fetterrolf v. Hoffman-LaRoche, Inc. (1995), 104 Ohio App.3d 272, 279
(hoiding that, under Goo/sby, appellant’s claim for loss of consortium was barred since
service of {he amended compléint occurred after the statute of limitations had run on
this claim). - _ |
{1}41}l Simitarly, the majority’s recotjrse to the savih'g stétuté, R.C. 2305.19(A), is
unavéiling. As with its reliance on G“oo?sb Y the majority fails to apply the saving statute

ih conjunction with the Civil Rules applicable to John Doe defendants. The majority's

- application of the saving statue is also contrary to precedent. See Mustric v. Penn

Traffic Corp. (Sept. 7, 2000), 10th Dist. No. 00AP-277, 2000 Ohio App. L'E.XIS4032, at
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*13-*14 (holding that R.C. 2305.19(A) did not apply where the plaintiff attempted to

commence the. action against John Doe defendants by certified mail, "an improper

method under Civ.R. 15(D)").

{42} In sum, the outcome of the present case is determined, under Ameﬁhe,' |

Burya, and Civ.R. 15(D), by the fact that LaNeve attempted fo selrvé China Shipping -

- and ContainerPort by certified mail, rather than personal service.

{943} The majority opinion- cavalierly disregards any consideration of CivR.

15(D) as a “technical service rule.” Rather than being _"ah abstractioh for the delectation
of l.egal scholars,” the failure of a party to properly amend pleadings, in this case by -

failf;ng to obtain personal jurisdiction over two John Doe defendants, is not the sort of

defect that the "spirit of the Civil Rules” allows us to ignore. Cf. Patferson v. V & M Aufo

Bo&y (1292), 63 Ohio St.3d 573, 577 (holdings based on the “spirit of the Civil Rules” do

not “stand for the proposifion i thét where defects appear [in the amendment of ,

pleadings] they may be ignored”).

{%44) The decision of the lower court shouid be affirmed.
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STATE OF OHIO . ) IN THE COURT OF APPEALS

}SS.

COUNTY OF TRUMBULL ) ELEVENTH DISTRICT

JOHN A. LaNEVE, et al.,

" Plaintiffs-Appellants,
: | JUDGMENT ENTRY
~VS-

CASE NO. 2006-T-0032

"ATLAS RECYCLING, INC.,

" Defendant, - :
| | .- - FILED
* CHINA SHIPPING (NORTH AMERICA) COURT OF APPEA g
HOLDING CO., LTD., et al, JU_N' 29 2007
~ Defendants-Appeliees. . JTRUMBULL Coun

KAREN INFANTE ALLEE?[?LIERK

This ‘matter is befbfe'the court on the joint motion of appellees, China.
Shipping (North America) Holding Co., Inc., and ContainerPo-rt Group, Inc., to |
certify conflicts to the Supreme Court of Ohio, pursuant to Section 3(B)(4), Article
IV of the Ohio Constitution, 8.Ct.PracR. IV, and App.R. 25. Appeliees believe
the judgment of this court in LaNeve v. Aflas Recycling, Inc., 11fch Dist. No. 2008-
T-0032, 2007-Ohio-2856, conflicts on two issues with those of other courts of \
appeals. Appellants have filed an opposition.

In LaNeve, appellants John A. and Melissa LaNeve brought an action

- against various entities, including certain John Doe defendants, for injuries

allegedly suffered by Mr. LaNeve at his place of employment. Id. at §2. The

action was filed on the last day of the two-year limitations period, May 28, 2004.

Cf. Id. May 6, 2005, the LaNeves filed an amended compiaint, replacing two of

APPX. 15




the John Doe defendants with appeliees. Service of the amended compiaint and
summons, via certified mail, was made on ContainerPort May 26, 2005; on China
Shipping, June 2, 2005. d.

" Both China Shipping and ContainerPort eventually moved fo dismiss,

- citing various alleged failures by the LaNeves to comply with the requirements of

'Civ.R’. 15.(D). governing service of process on John Doe defendants, including

failure to aver in the body of the complaint that -the defendants’ names could not
be discovered. and“(eSpeciaHy) lack of personal éervice. LaNeve at fj3-4. After,-
brfeﬁ_ng ,énd an evic:{entiary hearing, the trial court granted the m_otions to dismiss.
Id. at /4. Bya dec;sion filed June 8, 2007, we reversed and remanded, deeming
that the savings Statute, R.C.' 2305.19(A), allowed the LaNeves one year from
the filing of the émended complaint on May 6, 2005, to comply with the |
requi}ements qf Civ.R. 15(D). |d. at ]18.

The first issue on which apeliees- allége a conflict is stated as follows:
“Does service by céﬂiﬁed mail on a ‘John Dog' defendant, more than one year
after the original complaint was filed, mest the requirements of Civ.R. 15(D) and
the controlling Chic Supreme Coul'rt. case of Amerne v. Haughton Elevator Co.
(1989), 42 Ohio St.3d 577" Appellees contend our decision in La.Neve conflicts

on this point with the decisions of the Third, Fifth, Sixth, Eighth, Ninth, Te-_nth and

Twelfth Appellate Districts in the folloWing cases: Gates v. Precision Post (Sept.

14, 1994), 3d Dist. No. 9-94-21, 1994 Ohio App. LEXIS 4148, Kramer v.

.Instaﬂaﬁons Unlimited, Inc. (2002), 147 Ohio App.ad 350 (Fifth District); Whitman

v. Chas. F. Mann Painting Co., 6th Dist. No. L-04-1114, 2005-Ohio-245; Hodges
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v. Gates Mills Towers Apt. Co. (Sep. 28, 2000), 8th Dist. Ne. 772'('8, 2300 Ohio

~ App. LEXIS 4477; McConville v. Jackson Comfort Systems, Inc. (1284), 95 Ohio

App.3d 287 (Ninth District); Easter v. Complete Gen. Constr. 'Co., 10th Dist. No.

08AP-763, 2007-Ohio-1297; Plumb v. River City Erectors, Inc. (2000), 136 Ohio

- App.3d 684 (Tenth District); W. v. Otis -Elevatqr Co. (1997), 118 Ohio App.3d 763

~ (Tenth District); and Lawson v. Holmes, Inc., 166 Ohio App.3d 857, 2006-Ohio-
2511 |

The sécbnd-issue an 'which-appellées allege a conflict exists is stated as .. .

foliows: "Doé_é‘ the Ohio savings statute, R.C. .2305.19(_A), apply to ‘sa’vé" this

~case where j;aiaintiﬁ did not -attempt to comme_ﬁce the lawsuit by proper service

. pursuant to C_iv.;R. 15(D)?" Appelless contend our decision in LaNeve conflicts

on this point‘_!with decisions of the Fifth, Eighth, and Tenth Appellate Districts in..

the fol!owirig cases: Kramer, supra; (Fifth District);' Permanent Gen. COS Ins. Co.

v. Corrigan {May .24, 2001), -,éth Dist. No. 78290, 2001 Ohio App. LEXIS 2317;. -
and Mustric v Penn Traffic Corp. (Sept. 7, 2000), 10th Dist. No. 00AP-277, 2000
Ohio App. LEXIS 4032. |

Three conditions must be met for an appellate court to certify a quéstion to

the Supreme Court of Ohio. Whiltelock v. Gilbane Bldg. Co. (1983), 68 Ohio

 St.3d 594, 596.

“First, the certifying court must find that‘it_s judgment is in conflict with the
judgment of a court of appeals of another district and the asserted confiict must
be ‘ubon the same question.' Second, the alieged conflict must be on a rule of
law — not facts. Third, the journal entry or opinion of the certifying court must
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clearly set forth that rule of law which the certifying court contends is in conflict
with the judgment on the same question by ﬁther district courts of appeaié.’-’
(Emphasis sic.)

We reSpectquy believe applicatioﬁ of the foregoing prihciples {o the issuss
presented by appellees dictates we deny certification of their first issue. The
various caées cited in support of it all concern var‘noﬁs failures by piaintiffs.to
comply with the requirements of Civ.R. 15(D). Thus, in Gates and Lawson, the
Third énd‘ Twelfth Districts afﬁrmed-grants,.of summary judgment tq‘ fohner John
Doe ciefendants when plaintiffs failed to aver in the body of the complaints that |
the nz;h'nes of these defendants could notbe discovered. Gates at 9; Lawson at
f121. in McConville and Easter, the Ninth and Tenth Appellate Districts held that -
the or_fgihal complaiht and summons must be personally served on former John
Dog defendants. McConville at 304, Easter at 112?"-29. -In Hodges, the Eighth
Appellate District found t_hat Civ.R, 15(D)' requires personal service of the
amenéed'compiaint and summons on John Doe defendants. Hodges at 7.

In sum, the cases relied on by appellees in support of their first issue all
agree that plaintiﬁ’é, in serving John Doe defendants, must comply with the
requirements of Civ.R. 15(D) fhey simply do not égree on what those
requireménts are. In LaNéve, we affirmed the proposition that the requirements
of Civ.R. 15(D) must be met in order to obfain jurisdiction of a John Doe
defendant. Cf. LaNeve. at 11, fn.1. We noted, however, the murkiness of the
rule's application. Id. Strictly speaking, the only paint on which we disagreed

with the cases cited by appellees was our assumption, sub silentio, that the
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LaNeves'.failure to aver in the body of_the complaint that they could not discovar
the names of the defendants was not fatal. This conflicts with Gates and Lawson
— but is'not the issue appellees ask us to ceriify.

The gist of our hoiding in LéNeve was that the savings statute applied to
b_ermit plaintiffs one further year to obtain. service on China Shipping and
ContainerPort — in compliance Vw_ith Civ.R. 15(D). Cf. Id. at §13-18. This clearl;y
conflicts with the decisions of the courts in Kramer, Permanent COS ins. Co.,

'and Mustric, all of which held that failure to comply with the requirements. of

',Civ.R. 15(D), initially, meant that no attempt had been made to commence an
:hction. rendering the savings statute inapplicable. Kramer at 358; Permanent

COS Ins. Co. at 7-9; Mustric at 13-14. Consequently, we ceriify - the followmg |

questlon to the Supreme Court of Ohio:

‘Does the Ohio savmgs statute, R.C. 2305. 19(A) apply to an action where
plaintiff fails to comply strictly with the requirements of Civ.R. 15(D) in serving the
;arigihal complaint?” |

Appellees' motion to cert'ify is denied in part and granted in part.

(i Vi
JUDGE COLLEEN MARY O'TOOLE —
WILLIAM M. O'NEILL, J., concurs, |

DIANE V. GRENDELL, J., concurs in part, dissents in part, with a Concurring/
Dissenting Opinion. .

- DIANE V. GRENDELL, J., concurs in part, dissents in part, with a Concumng!

Dissenting Opinion.

APPX, .19

5 ADPDY L




| concur in the decision to certify a conflict on the second issus presented,
although the qualifying adverb "strictly" has been ﬁnnecessarily added to ths
proposed question. - In the present cése, appeliees did not  "strictly,”
"substantially," or even "minimally” comply with Civ.R. 1-5(D).

As to the first question, | respectfully dissent and would certify a conflict
with the case set forth below. | |

In LaNeve, the_ majority of this court held that compliance with the
provisions of Civ.R. '15(D) was not necessary in ord_ér fo,preserve a cause of
aéﬁon againsf Joﬁn’ Doe defendaqts. 2007-Ohio-2856, at Y21 (“unless the
technical service requirements of Civ.R.15(D) are al_lowed to trump all dther
considerations," appellees have commenced _their action in accordance with
-Civ.R. 3(A))-(emphasis sic); id. at 920 (the “failure to '. comply wi_th technical .
service rules -- such as that in Civ.R. 15(D) - is exactiy the sort of attempt“ to
commence an action fo which the savings statute is directed"); id. at §19
("[pJursuant to the authority of Kramef and Permanent Gen. COS ins. Co.,
[appellees'] failure to demand proper service under Civ.R. 15(D) would be fatal to
[their] actions"). |

Civil ‘Rule 15(D) provides that, when amending a complaint to identify
John Doe defendants, "[tlhe summons rﬁust contain the words ‘name unknown,'
and a copy thereof must be served personally upon the defendant” In the
present case, appellants complied with neither requirement.

In Kramer v. Installations Unfimited, Inc., 147 Ohio App.3d 350, 2002-

Ohio-1844, the Fifth District held that a complaint was time-barred where
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plaintiffs served John Doe defendants by certified mail, rather than perscnally as
required by Civ.R. 15(D). Id. at 355. |

In Whitman v. Chas. F..Mann Painting Co., 6th Dist. No. L-04-1114, 2005-
Ohio-245, the Sixth .District held that an amended complaint did not relate back
where service of the complaint w;czs_ by certified mail and the summons did not
contain the words "name unknown." Id. at 9J8. | _

In Hbdges v. Gates Mills Towers Apt. Co. (Sept. 28, 2000), 8th Dist. No.
77278, 2000 Ohio App. LEXIS 4477, the Eight _District held that an action against
thn Doe defendants was timed-barfed where service of the complaint was by
cert:ﬂed mail, rather than personal service. Id. at *7. |

In McConvifle v. Jackson Comiort Systems, Inc. (1994) 95 Ohlo App.3d
1297, the Ninth District heid that service of an amended complaint on John Doe
defendants by certified mail, rather than by personal service, did not relate back
to the filing of the original complaint. Id. af 304.

In Plumb v. River Cily Erectors, Inc. (2000), 136 Ohio App.3d 684, the
Tenth District held that an amended complaint did not refate back to the filing of
the original complaint where the summons did not contain the words "name
unkn.own" and service was by certified mail. Id. at 687. |

The result in each of thésg'cases_ would be different under our holdihg in
LaNeve. Contrary to the majority's position, this is precisely the issué appellees
seek to have certified to the Supreme Court: "Does service by certified mail on a

'John Doe' defendant, more than one year after the original complaint was filed,
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meet the requirements of Civ.R. 15(D} and the controlling Ohio Suprems Court
case of Amerine v. Haughton Elevator Co. (1988), 42 Ohio St.3d 572"
Accordingly, appellees’ first proposed question also should be certified as

a conflict.
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CHARLES KRAMER, Plaintiff-Appellant -vs- INSTALLATIONS
UNLIMITED, INC., et al., Defendants-Appellees

Case No. 1 CA 73

COURT OF APPEALS OF OHIO FIFTH APPELLATE DISTRICT
LICKING COUNTY

147 Ohio App. 3d 350; 2002 Okhio 1844; 770 N.E.2d 632; 2002 Ohio App.
- LEXIS 1851

April 12, 2002, Date of Judgment Entry

PRIOR HISTORY: [***1] CHARACTER
OF PROCEEDING: Civil Appeal from the
Court of Common Pleas, Case No. 01 CV 197.

DISPOSITION
_ affirmed

COUNSEL: For Plaintiff-Appellant:
. STEPHEN R. McCANN, Zanesville, Ohio.

For  Defendants-Appelless: * TERRI B,
GREGORI, JOHN E. VINCENT, ISAAC,
BRANT, LEDMAN & TEETOR, LLP, Co-
lumbus, Ohio.

JUDGES: Hon. W. Scott Gwin, P. J., Hon.
Sheila G. Farmer, J., Hon. John W. Wise, J.
Wise, J., Gwin, P. J., and Farmer, J., concur.

OPINION BY: John W. Wise

OPINION
[*352]

[**633] Wise, J. |

Trial court's judgment was -

" Appellant Stephan McCann appeals the de-

cision of the Licking County Court of Common
Pleas that granted Appellee Installations
Unlimited, Inc.'s ("Installation Unlimited") mo-
tion to dismiss. The following facts give rise to
this appeal. :

Appellant McCann sustained personal inju-
ries from a fall on March 6, 1998. Appellant
filed his original complaint on March 2, 2000,
which named three defendants and ten John
Doe defendants. During discovery, appellant
learned Installations Unlimited may be a party
responsible for the injuries he sustained. There-
fore, on December 5, 2000, appellant filed an
amended complaint which included Installa-
tions Unlimited as a defendant, but did not sub-

stitute Installations Unlimited for one of the -

John Doe defendants. [***2] The amended
complaint also included the ten John Doe de-
fendants identified in the original complaint.

Appellant served Installations Unlimited,

with the summons and amended complaint, by -

certified mail. Appellant concedes that personal
service of the summons and amended com-
plaint, upon Installations Unlimited, was not
attempted and did not occur. Installations
Unlimited filed an answer to the amended
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complaint on January 2, 2001. In its answer,
Installations Unlimited asserted the statute of
limitations and failure of process and/or failure
of service as affirmative defenses.

On March 8, 2001, Instailations Unlimited
filed a motion for summary [*%¥634] judgment

arguing appellant failed to obtain personal ser-

vice as required under the Rules of Civil Pro-
cedure. On the same date, appellant voluntarily
dismissed the original action without prejudice
and “re-filed the present case. Installations
Unlimited was served, with this complaint, via
ordinary U.S. Mail on April 17, 2001. On May
15, 2001, Installations Unlimited filed a motion
to dismiss on the basis that appellant's claims

were barred by the statute of limitations due -

[¥353] to appellant's failure to personally serve
it with a copy of the summons {***3] and
complaint. The trial court granted Installations
Unlimited's motion to dismiss on July 2, 2001,

- Appellant timely filed a notice of appeal

and sets forth the following assignment of error

for our consideration:

I. THE TRIAL COURT ERRED IN GRANT-
ING DEFENDANT-APPELLEE'S MOTION
TO DISMISS.

I

Appellant sets forth two arguments in sup-
port of his sole assignment of error. First, ap-
pellant maintains R.C. 2303./9, the savings
statute, should be liberally construed to allow

“him to have his trial on the merits. Second, ap-
pellant contends the trial court's focus on Civ.R.
3(4) and Civ.R. 15(D) is too narrow and does
not recognize the interrelationship of the sav-
ings statute and the Rules of Civil Procedure.
‘We disagree with both arguments,

Installations Unlimited filed its motion to
dismiss pursnant to Civ.R. 12(B)(6). Our stan-
dard of review on a Civ.R. 12(B)(6) motion to
dismiss is de novo. Greeley v. Miami Valley
Maintenance Contrs., Inc. (1990), 49 Ohio St.
3d 228, 229, 551 N.E.2d 981. A motion to dis-

miss for failure to state a claim upon which re-
lief can be granted is procedural and tests the
sufficiency of the complaint. [¥**4] State ex
rel. Hanson v. Guernsey Cty. Bd. of Commrs.
(1992), 65 Ohio St. 3d 545, 548, 605 N.E.2d
378. Therefore, the court will only determine
whether the allegations contained in the com-
plaint are legally sufficient to state a claim. 7d.
Under a de novo analysis, we must accept all
factual allegations of the complaint as true and
all reasonable inferences must be drawn in fa-
vor of the nonmoving party. Byrd v. Faber
(1991), 57 Ohio St. 3d 56, 60, 565 N.E.2d 584.

It is based upon this standard that we review

appellant's sole assignment of error.

In addressing the issues raised by appellant
in his assignment of error, we first refer to the
Ohio Supreme Court's decision in Amerine v.
Haughton Elevator Co. (1989), 42 Ohio St. 3d
57, 537 N.E.2d 208, syllabus, wherein the court
held:

In determining if a previously unknown,
now known, defendant has been properly
served so as to avoid the time bar of an appli-
cable statute of limitations, Civ.R. 15(D) must
be read in conjunction with Civ.R, 15(C) and
3(4).

Civ.R. 15(D) addresses amendments fo a
complaint where the name of a party is un-
known and provides as follows:

When the plaintiff does not know [***5]
the name of a defendant, that defendant may be
designated in a pleading or proceeding by any

name and [*354] description. When the name

is discovered, the pleading or proceeding must
be amended accordingly. The plaintiff, in such
case, must aver in the complaint the fact that he
could not discover the name. The summons
must contain the words "name unknown,' and
the copy thereof must be served personally
upon the defendant.

The Amerine decision also refers to Civ.R.

3(A4), which provides, in pertinent part:
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[*#635] A civil action is commenced by
filing a complaint with the court, if service is
obtained within one year from such filing upon

-a named defendant, or upon an incorrectly

named defendant whose name is later corrected
pursuant to Civ.R. 15(C), or upon a defendant
identified by a fictitious name whose name is
later corrected pursuant to Civ.R. 15(D).

Thus, Civ.R. 15(D) specifically requires
that the summons be personally served upon
the defendant. Amerine at 58. Further, the use
of a fictitious name with subsequent correction,
by amendment, of the real name of a defendant
under Civ.R. 15(D) relates back to the filing of
the original complaint and service must be ob-
tained within one [***6] year of the filing of
the original complaint. Id. ar 59. Also under
Civ.R. 3(A), service does not have to be made

on the formerly fictitious, now identified de-.

fendant, within the statute of limitations as long
as the original complaint has been filed before
the expiration of the statute of limitations. /d.

In applying the above rules and case law
from various districts to the facts of the case
sub judice, the trial court concluded that appel-
lant's claim was time barred because he failed
to comply with the Rules of Civil Procedure for
substituting and properly serving a John Doe
defendant. Judgment Entry, July 2, 2001, at 2.
The trial court relied upon the case of Plumb v.

River City Erectors, Inc. (2000), 136 Ohio App. .

3d 684, 737 N.E.2d 610 to support its conclu-
sion that appellant's amended complaint did not
relate back to the filing date of the original
complaint due to appellant's failure to comply
with Civ.R. 15(D).

The Plumb case addressed the issue of
whether service of an amended complaint via
certified mail upon a previously unknown, but
later identified defendant, was sufficient to
withstand the statute of limitations. In [***7]
Plumb, the plaintiff was injured on September
21, 1995, and filed suit naming several defen-
dants and a fictitious "XYZ" Corporation on
August 25, 1997, Id. at 686. Plaintiff filed an

amended complaint substituting the defendant
River City for the fictitious "XYZ Corporation"
on August 6, 1998. Id. River City was served
the summons and amended complaint by certi-
fied mail on August 24, 1998. Id. In addition, a
special process server was appointed and per-
sonally served a copy of the amended com-
plaint upon River City. /d, [*355] However,
the process server did not personally serve
River City with a copy of the summons. Id.

River City filed a motion to dismiss the
amended complaint and argued it did not relate
back to the date of the original complaint be-
cause River City was not personally served a
copy of the summons. I/d. The trial court
granted River City's motion to dismiss, /d. The
Tenth District Court of Appeals affirmed the
trial court's holding that although River City

. was personally served with a copy of the

amended complaint, the court of appeals noted
Civ.R. 15(D} requires a copy of the summons
be personally served upon the newly identified
[¥**8] defendant. Id. at 687. Because River
City was not personally served a copy. of the
summons, plaintiff's amended complaint did
not relate back to the filing date of the original
complaint and was therefore time barred. 736
Ohio App. 3d at 687-688.

In applying the analysis of the Plumb case
to the facts of this case, we conclude, as did the

~trial court, that appellant's complaint is time

barred because appellant did not properly serve

Installations Unlimited with a copy of the

summons and amended complaint. Civ.R.
15(D} specifically [**636] required appellant
to personally serve Installations Unlimited and
service by certified mail is not a permitted form
of service for a formerly fictitious now identi-
fied defendant. Therefore, appellant's complaint
is time barred under the applicable statute of
limitations.

In response, appellant refers to R.C
2305.19, the savings statute, which provides, in
pertinent part:

APPX. 25

APPX. 58



Page 4

147 Ohio App. 3d 350, *; 2002 Ohio 1844;
770 N.E.2d 632, **; 2002 Ohio App. LEXIS 1851, ***

In an action commenced, or attempted to be
commenced, if in due time a judgment for the
plaintiff is reversed, or if the plaintiff fails oth-
erwise than upon the merits, and the time lim-
ited for the commencement of such action at
[*#*9] the date of reversal or failure has ex-
pired, the plaintiff, * * * may commence a new
action within one year after such date. * * *

Appellant maintains that he "attempted to
commence" this lawsuit by serving Installations
Unlimited via certified mail. Thereafter, appel-
lant voluntarily dismissed the lawsuit, which
constitutes a failure otherwise than upon the
merits within the meaning of the savings stat-
ute, and re-filed the complaint. In response to
this argument, the trial court concluded in its

judgment entry that appellant's claim was not -

protected by the savings statute because appel-
lant failed to properly "attempt to commence"
the action by personally serving Installations
Unlimited with a copy of the summons and
amended complaint.. Judgment Entry, July 2,
2001, at 6.

In reaching this conclusion, the trial court
relied upon the case of Permanent Gen. COS
Ins. Co. v. Corrigan (May 24, 2001), 2001
Ohio App. LEXIS 2317, Cuyahoga App. No.
[*356] 78290, unreported. In Permanent Gen.,
the Eighth District Court of Appeals held:

* ¥ * When a plaintiff is permitted to
amend his or her complaint to specifically
name 2 former John Doe defendant, such de-
fendant must be personally served pursuant to
Civ.R. 15(D). [***10] Here, appellant did not
do so. Rather, appellant served Ingle Barr by
certified mail. The question becomes, did ap-
pellant attempt to serve Ingle Barr such that the
savings statute is applicable. We find that ap-
pellant did not.

We believe that an attempt to commence as
set forth in R.C. 2305.79 must be pursuant to a
- method of service that is proper under the Civil
Rules. Here, appellant's method of attempting
to commence the action was pursuant to certi-

fied mail service, an improper method under
Civ.R. 15(D). Not only did appellant not actu-
ally serve Ingle Barr by personal service, appel-
lant did not even attempt Ingle Barr by personal
service. Personal service is the only method by
which a now named John Doe defendant may
be served. Hence, appellant did not properly
attempt to commence the action against Ingle
Barr. Because appellant did not properly at-
tempt to commence the action against Ingle
Barr, the savings statute is inapplicable. There-
fore, appellant failed to bring the present action
against Ingle Barr within the applicable statute
of limitations, and summary judgment in favor
of Ingle Barr was appropriate. * * * 2001 Ohio
App. LEXIS 2317, *7, quoting Mustric v. Penn
Traffic Corp. (Sept. 7, 2000), 2000 Ohio App.
LEXIS 4032, Franklin App. No. 00AP-277, un-
reported. '

[***11] We agree with the trial court's
conclusion that the savings statute is not avail-
able to protect appellant's claim from the two
year statute of limitations. Althou , arguably,
appellant did "attempt to commence" the law-
suit within the two year statute of limitations by
serving appellant via certified mail, the attempt
was improper under Civ.R. 15(D).

The cases reviewed by this court support
the conclusion that the attempt must be made
according to the Rules of Civil Procedure. Only
when the [*%*637] "attempt to commence" is
made according to the Rules of Civil Procedure
may & plaintiff avail himself or herself of the
savings statute. Further, we have found no case
law that has permitted a plaintiff to use the sav-
ings statute where service failed due to a failure
to use the proper method of service under the
Rules of Civil Procedure. The cases we have
reviewed that permitted the use of the savings
statute used the proper method of service as
required by the Rules of Civil Procedure, but
service was not perfected for whatever reason.

Accordingly, we conclude the trial court
properly granted Installations Unlimited's
[#*%]12] motion to dismiss.
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Appellant's sole assignment of error is over-
ruled.

[¥*357] For the foregoing reasons, the
- judgment of the Court of Common Pleas, Lick-
mg County, Ohio, is hereby affirmed.

By: Wise, J.
Gwin, P. J., and

Farmer, J., concur.
JUDGMENT ENTRY

For the reasons stated in our accompanying
Memorandum-Opinion, the judgment of the
Court of Common Pleas of Licking County,
Ohio, is affirmed.

Costs to appellant.
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OPINION BY: MICHAEL J. CORRIGAN

‘OPINION
JOURNAL ENTRY and OPINION
MICHAEL J. CORRIGAN, P.J.:

Plaintiffs-appellants  Allstate  Insurance
Company, Christine Brown and Christopher
Brown (hereinafter appellants ) appeal from the

trial court's grant of summary judgment in fa-
vor of defendant-appellee Ed Corrigan. Be-
cause we find that the appellants singular as-
signment of error is without merit, we affirm
the ruling of the trial court.

On February 26, 1998, appellants filed Case
No. 349743 in the Cuyahoga County Court of
Common Pleas seeking reimbursement for ex-
penses paid and other damages arising out of an -
automobile accident on March 9, 1996. The
lawsuit .named as defendants Mary Corrigan
and a John Doe as defendants. On September
24, 1998 the appellants [*2] attempted . to
amend the complaint by substituting appellee
Ed Corrigan for John Doe. Appellants at-
tempted service on Corrigan via certified mail-
at the time that the complaint was amended. On
December 22, 1998, the complaint was volun-
tarily dismissed by the appellants. The action
was then re-filed by the appellants within one
year of the voluntary dismissal on December 2,
1999 as Case No. 397639.

On April 12, 2000, the appellee filed a mo-
tion for summary judgment. The basis for the -
motion was that the appellants had failed to at-
tempt commencement of service during the
pendency of the initial action making: them un-
able to avail themselves to the savings statute
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and thus were time barred by the statute of
limitations from maintaining the action as the
'second complaint was filed well over two years
from the time of the accident. The appellee's
~motion for summary judgment was granted by
the trial court on June 21, 2000. The appellants
timely filed the within appeal July 12, 2000.
The appellants present one assignment of error
for this court's review as follows:

I. THE TRIAL COURT ERRED
IN GRANTING DEFENDANT'S
MOTION FOR SUMMARY
JUDGMENT BASED ON THE
STATUTE OF LIMITATIONS
BECAUSE [*3] OHIO'S SAV-
INGS STATUTE, REVISED
CODE 82305.19, APPLIES TO
ACTIONS THAT HAVE BEEN
COMMENCED OR- AT-
TEMPTED TO BE COM--
MENCED.

Civ.R. 56 prbvides that summary judgment
may be granted only after the trial court deter-
mines: 1) no genuine issues as to any material

fact remain to be litigated; 2) the moving party

is entitled to judgment as a matter of law; and
3) it appears. from the evidence that reasonable
- minds can come but to one conclusion and
viewing such evidence most strongly in favor
of the party against whom the motion for sum-
mary judgment is made, that conclusion is ad-
verse to that party. Norris v. Ohio Std. Oil Co.
(1982), 70 Ohio St. 2d 1, 433 N.E.2d 615;
Temple v. Wean United, Inc. (1977), 50 Ohio
St. 2d 317, 364 N.E.2d 267.

It is well established that the party seeking
summary judgment bears the burden of demon-
strating that no issues of material fact exist for
trial. Celotex Corp. v. Catrett (1987), 477 U.S.
317,330, 91 L. Ed. 2d 265, 106 8. Ct. 2546,
Mitseff' v. Wheeler (1988), 38 Ohio St. 3d 112,
115, 526 N.E.2d 798. Doubts must be resolved

in favor of the nonmoving party. Murphy v.
Reynoldsburg (1992), 65 Ohio St. 3d 356, 604
N.E.2d 138. [*4]

This court reviews the lower court's grant-
ing of summary judgment de novo. Brown v.
Scioto Bd. of Commrs. (1993}, 87 Ohio App. 3d
704, 622 N.E.2d 1153.

The appellee maintains that the appellants
did not properly attempt to commence the ini-
tial action against him because they failed to
comply with Civ.R. 15(D) which requires that
when a pleading is amended to substitute a
party whose identity was previously unknown,
service of such pleading must be made person-
ally and may not be made via certified mail.

Civ.R. 15(D) states:

Amendments where name of -
party unknown. When the plaintiff
does not know the name of a de-
fendant, that defendant may be
designated in a pleading or pro-
ceeding by any name and descrip-
tion. When the name is discovered,
the pleading or proceeding must be
amended accordingly. The plain-
tiff, in such case, must aver in the -
complaint the fact that he could not
discover the name. The summons
must contain the words name un-
known, and a copy thereof must be
served personally upon the defen-
dant. (Emphasis added.) ‘

This court has previously held that the per-
sonal service requirement of Civ.R. 15(D) is
mandatory:

Civ.R. 15(D) specifically re-
quires [*¥5] that the summons must
be served personally upon the de-
fendant. In this case, service was
performed by way of certified mail
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which is clearly not in accordance
with the requirement of Civ.R.
15(D). (Emphasis sic.) Hodges v.
Gates Mills Towers Apt. Co., 2000
Ohio App. LEXIS 4477 (September
28, 2000), Cuyahoga App. No.
77278, unreported, citing Amerine
v. Haughton Elevator Co. (1989),

- 42 Ohio 8t. 3d 57, 58, 537 N.E.2d
208.

The Hodges court went on to hold that as
appellants failed to satisfy the personal service
requirement of Civ.R. 15¢(D) within one year of
amending their complaint *** the tral court
properly granted summary judgment *#*,

Civ.R. 3(A) states:

Commencement. A civil action is
commenced by filing a complaint
with the court, if service 'is ob-
tained within one year from such
filing upon a named defendant, or
upon an incorrectly named defen-
dant whose name is later corrected
pursuant to Rule 15(C), or upon a
defendant identified by a fictitious
name whose name is later cor-
rected pursuant to Rule 15(D).
(Emphasis added.)

- In Austin v. Standard Bidg., 1997 Ohio
App. LEXIS 5421 (Dec. 4, 1997), Cuyahoga
App. No. 71840, unreported, this court held
that in order for an amendment of a complaint
naming a fictitious [*6] defendant to relate
back to the initial filing date under Ciw.R.
15(D), a copy of the complaint must be served
personally upon the defendant upon learning
his true identity, =~

If a plaintiff timely files an ac-
tion naming an unknown "John

Doe" defendant containing the
words "name unknown," then,
even though a statute of limitations
has intervened, plaintiff may serve
the John Doe defendant upon dis-
covering who he is within one year
after commencing the action by
personally serving a copy of the
summons upon him. Civ.R. 15(D).
The amended complaint then re-
lates back to the initial filing date
of the complaint. Civ.R. 3¢(4).

ok

Consequently, where, as here, ap-
pellant has failed to follow the re-
quirements of Civ.R. 15(D), she is
unable to claim the benefit of the.
-relation back of the amended com-
plaint as provided by Civ.R. 3(4).
Amerline supra; see, also, Gaston
v. City of Toledo (1995), 106 Okhio
App. 3d 66, 79, 665 N.E.2d 264,
McConville v. Jackson Comfort
Systems, Inc. (1994), 95 Ohio App.
3d 297, 642 N.E.2d 416. There-
fore, we find that Civ.R. I5(D) -
governs the matter before us and
appellant's failure to follow the re-
quirements of that rule preclude
[*7] her from gaining the benefit
of the relation back of her
amended -complaint to the date of -
filing as permitted by Civ.R. 3(4).
The trial court properly granted
summary judgment to appellee on
the basis of Amerline, supra. (Em-
phasis added.)

In Mustric v. Penn Traffic Corp., 2000
Ohio App. LEXIS 4032 (Sept. 7, 2000), Frank-
lin App. No. 00AP-277, unreported, the Tenth
Appellate District addressed the identical issue
as is presented to this court in the within ap-
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. peal, and determined that a plaintiff who fails
to attempt personal service when amending a
pleading to reflect a now known defendant as
required by Civ.R. 15(D) has not properly at-
tempted to commence an action, making the
savings statute inapplicable:

*%* Ag indicated above, when a
plaintiff is permitted to amend his
or her complaint to specifically
name a former John Doe defen-
dant, such defendant must be per-
sonally served pursuant to Civ.R.
15(D). Here, appellant did not do
so. Rather, appellant served Ingle
Barr by certified mail. The ques-
tion becomes, -did appellant at-
tempt to serve Ingle Barr such that

- the savings statute is applicable.
We find that appellant did not.

We believe that an attempt to
commence as set forth in R.C
2305.19 [*8] must be pursuant to
a method of service that is proper
under the Civil Rules. Here, appel-

lant's method of attempting to
commence the action was pursuant
to certified mail service, an im-
proper method under Civ.R, 15¢(D).
Not only did appellant not actually
serve Ingle Barr by personal ser-
vice, appellant did not even at-
tempt to serve Ingle Barr by per-
sonal service. Personal service is
the only method by which a now
named John Doe defendant may be
served. Hence, appellant did not
properly attempt to commence the
action against Ingle Barr.

Because appellant did not
properly attempt to commence the
action against Ingle Barr, the sav-
ings statute is inapplicable. There-
fore, appellant failed to bring the
present action against Ingle Barr

within the applicable statute of

limitations, and summary judg-

ment in favor of Ingle Barr was
appropriate. To this extent, appel-
lant's first assignment of error is'

overruled. (Emphasis added.)

Similarly, in this case the appellants failed
to properly serve the appellee via personal ser-
vice as required under Civ.R. 15(D), after as-
certaining his identity. In this case, as in Mus-
tric, service was performed by way of certified
mail which is clearly not in [*9] accordance
with the requirement of Civ.R. 15(D). Because
of this utilization of an improper method of
service the appellants were not entitled to bene-
fit from the provisions of the savings statute
allowing a case to be re-filed within one year of
a voluntary dismissal as there was a failure to
properly attempt to commence the action. Ac-
cordingly, the trial court correctly determined
that the re-filed complaint was time barred by
the statute of limitations. )

Judgment affirmed.

It is ordered that appellee recover of appel-
lants his costs herein taxed.

The court finds there were reasonable
grounds for this appeal.

It i1s ordered that a special mandate issue
out of this court directing the Common Pleas
Court to carry this judgment into execution.

A certified copy of this entry shall consti-
tute the mandate pursuant to Rule 27 of the
Rules of Appellate Procedure.

MICHAEL J. CORRIGAN
PRESIDING JUDGE

ANNE L. KILBANE, J., and
TERRENCE O'DONNELL, J., CONCUR.

~ N.B. This entry is an announcement of the
court's decision. See App.R. 22(B), 22(D) and

APPX. 31
APPX. 64



Pape 5 .

2001 Ohio App. LEXIS 2317, *

26(A4); Loc.App.R. 27, This decision will be
journalized and will become the judgment and
order of the court pursuant to App.R. [*10]
22(E) unless a motion for reconsideration with
supporting brief, per App.R. 26(4), is filed
within ten (10) days of the announcement of

the court's decision. The time period for review
by the Supreme Court of Ohio shall begin to
run upon the journalization of this court's an-
nouncement of decision by the clerk per App. R,
22(E). See, also, S. Ct. PracR. I, Section

2(4)(1).
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Thomas Mustric, Plaintiff-Appellant, v. Penn Traffic Corporation et
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No. 00AP-277

COURT OF APPEALS OF OHIO, TENTH APPELLATE DIS-
TRICT, FRANKLIN COUNTY

2000 Ohio App. LEXIS 4032

September 7, 2000, Rendered

PRIOR HISTORY: [*1] APPEAL from
the Franklin County Court of Common Pleas.

DISPOSITION: Affirmed.

COUNSEL: Thomas Owen Mustric, pro se.

Reminger & Reminger Co., L.P.A., and Lee W.

Westfall, for appellee NatlonWIde Mutual In- -

surance Company.

George A Lyons, for appellee Penn Traffic
Company.

McNamara and McNamara, for Lisa Weekley
Coulter, for appellee Ingle Barr, Inc.

JUDGES: TYACK, J, KENNEDY and

PETREE, JJ., concur.
OPINION BY: TYACK

. OPINION
(REGULAR CALENDAR)
TYACK, J.

On February 26, 1999, Thomas Owen Mus-
tric filed a complaint in the Franklin County

Court of Common Pleas against Penn Traffic
Company dba Big Bear Stores (“Big Bear"),
"Nationwide Reality Investors Inc." ("Nation-
wide") * and Ingle Barr, Inc. ("Ingle Barr"). Mr.
Mustric noted that this was a re-filed com-
plaint. Mr. Mustric averred that he had tripped
and fallen over a negligently designed area
used for the return of shopping carts, The inci-
dent occurred ina parking lot outside of a Big
Bear grocery store located in Thurber Shopping
Center. Nationwide was the owner of the shop-
ping center, and Big Bear leased a portion of
such shopping center. Ingle Barr constructed
the cart corrals at issue.

1  In its answer, Nationwide noted that
Mr. Mustric had incorrectly listed its
name in the complaint's caption and that
the correct name was Nationwide Mutual
Insurance Company.

[*2] On September 21, 1999, a modified
case schedule was filed indicating the follow-
ing deadlines:

Supplemental disclosure of witnesses Octo-
ber 15, 1999

Dispositive motions December 15 , 1999

Discovery cut-off January 15, 2000
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On September 30, 1999, Big Bear and Na-

tionwide filed a jommt motion for summary
judgment, asserting summary judgment in their
favor was warranted as the undisputed evidence
established that Mr. Mustric was aware of the
existence of the cart corrals and took precaution
to avoid them; therefore, Big Bear and Nation-
wide could not be held liable for Mr. Mustric's
injuries. _
On October 15, 1999, Mr. Mustric filed a
motion for leave to file a late response to Big
. Bear and Nationwide's motion for summary
judgment. Big Bear and Nationwide had no ob-
jection to this motion, and the trial court subse-
quently granted Mr. Mustric an extension until
November 15, 1999 to respond to the motion
for summary judgment,

On October 21, 1999, Ingle Barr filed its
motion for summary judgment. Ingle Barr as-
serted, in part, that summary judgment in its
favor was appropriate on statute of limitations
~ grounds.

On December 22, 1999, the trial court filed
‘an entry indicating [*3] Mr. Mustric had until
January 17, 2000 to respond
Bear/Nationwide's and Ingle Barr's motions for
summary judgment. On January 18, 2000, Mr.
Mustric filed a motion for an extension to re-
spond. On January 24, 2000, the trial court filed
a decision and entry denying Mr. Mustric's mo-
tion for an extension.

On January 27, 2000, Mr. Mustric filed
memoranda contra Big Bear/Nationwide's and
Ingle Barr's motions for summary judgment.
Attached was the affidavit of Alan J. Kundtz,
appellant's purported expert witness. On this
same date, Mr. Mustric also filed a motion for
reconsideration of his January 18, 2000 motion
for an extension. Big Bear, Nationwide and
Ingle Barr moved to strike Mr. Mustric's
memoranda contra on the grounds they were

untimely. In addition, Big Bear, Nationwide .

and Ingle Barr contended Mr. Kundtz's affida-
vit should be sfricken as Mr. Mustric failed to

to Big -

disclose this expert pursuant to the scheduling
order.

On January 31, 2000, the trial court ren-
dered a decision. Again, the trial court denied
Mr. Mustric's motion(s) for an exiension and
denied Mr. Mustric leave to file late memo-
randa confra the motions for summary judg-
ment.  The frial court also granted Big
Bear/Nationwide's [*4] and Ingle Barr's mo-
tions for summary judgment. A judgment entry
was journalized on February 14, 2000.

Mr. Mustric (hereinafter "appellant") has
appealed to this court, assigning the following
errors for our consideration:

I. The only issue on appeal is whether the
lower trial court abused its discretion when it
granted full summary judgment rather than par-
tial summary judgment when on appeal its re-
view did not strike appellee's [sic] summary
judgment when the judge did not impose an
additional requirement on the appellees to meet
the requirements set forth in Civil Rule 56.

II. Because the procedures used by the
lower trial court bias its decision to lower its

‘case load rather than to follow law in the inter-
est of justice as unconstitutional-as 1) to require.

an expert witness to be disposed not required in
Civil Rule 56, 2) to strike the plaintiff-
appellant’s expert witness.and deposition exhib-
its, the bases for the case; and, 3) to not grant
time for equity in law are lower trial court's
controlling bias as required by Civil Rule I for
equity in justice based on all available evi-
dence, rather than merely adoption the lower
trial court's judge's evaluation of its administra-
tive [*5] record on plaintiff's disparate treat-
ment claims as a hostile environment for jus-

tice. [Sic.]

We address appellant's second assignment‘ |

of error first. The issues presented in appellant's
second assignment of error are procedural in
nature. Specifically, appellant contends the trial

court erred in not granting him a further exten-

sion in which to file memoranda contra the mo-
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tions for summary judgment filed by Big Bear,
Nationwide and Ingle Barr (hereinafter collec-
tively referred to as "appellees"). In addition,
appellant asserts the trial court erred in striking
his memoranda contra and the attached affida-
vit of his expert.

As indicated above, Big Bear and Nation-
wide's motion for summary judgment was filed
on September 30, 1999. Pursuant to Loc.R.
21.01 of the Franklin County Court of Com-
mon Pleas, General Division, appellant's
memorandum contra was due October 14,
1999. Appellant did not file a memorandum
contra. Instead, one day later on October 15,
1999, appellant filed a motion for leave to file a
late memorandum contra, The trial court
granted appellant an extension until November
15, 1999. However, appellant did not file a
memorandum contra by this date.

In the meantime, [*6] Ingle Barr had filed
its motion for summary judgment on October
21, 1999. Hence, appellant's memorandum con-
tra this motion for summary judgment was due
November 4, 1999. Appellant did not timely
- respond to Ingle Barr's motion for summary
judgment either.

On December 22, 1999, the trial court
granted appellant an extension, giving him until
January 17, 2000 to respond to both motions
for summary judgment. By Janunary 17, 2000,
appellant had not filed any memoranda contra.
On January 18, 2000, appellant again requested
an extension, and the trial court denied this on
January 24, 2000. Despite this ruling, appellant
filed memoranda contra appellees’ motions for
summary judgment on January 27, 2000. At-
tached to these memoranda was the affidavit of
appellant's expert, Mr. Kundiz. Appellant re-
quested that such memoranda be deemed filed
1nsta11ter

On January 31, 2000, the trial court denied
appellant a further extension and denied appel-
lant's request that his memoranda contra be
filed instanter. The trial court struck appellant's

untimely memoranda and indicated they would
not be considered. For the reasons that follow,
we find the trial court did not err in making the
above rulings.

In {*7] the January 18, 2000 moticn for an
extension, it appears appellant requested ten
more days in which to file memoranda contra
on the grounds he had been involved with a vis-

1iting diplomat January 16 through January 18,

2000, We first note that appellant did not set
forth such facts in an affidavit; rather, such ex-
planation was merely set forth in the body of
appellant's motion. Second, appellant was
aware on December 22, 1999 that he had until
January 17, 2000 to file his memoranda contra
the motions for summary judgment. Appellant
had already been granted a previous extension.
In addition, appellant's stated reasons for the
request for an extension did not fall under
Civ.R. 56(F). Appellant did not, for example,
indicate he needed an extension in order to ob-
tain affidavits or other discovery. Notwith-
standing this, the trial court would not have
abused its discretion in concluding appellant's
stated reason for an extension was insufficient.

For all the reasons indicated above, the trial

.court did not abuse its discretion in denying
- appellant's motion for a further extension.

Therefore, appellant's January 27, 2000 memo-
randa confra and the exhibits attached thereto
were untimely, and [*8] the trial court did not
err in striking them.

Accordmgly, appellant's second assignment
of error is oven‘uled

We now turn to appellant's first assignment
of error. Appellant contends the trial court
erred in granting summary judgment to appel-
lees. Summary judgment is appropriate when,
construing the evidence most strongly in favor
of the nonmoving party, (1) there is no genuine
issue of material fact; (2) the moving party is
entitled to judgment as a matter of law; and (3)
reasonable minds can come to but one conclu-
sion, that conclusion being adverse to the non-
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moving party. Zivich v. Mentor Soccer Club,
Inc. (1996), 82 Ohio St. 3d 367, 369-370, 696
N.E.2d 201, citing Horton v. Harwick Chem.
Corp. (1995), 73 Ohio St. 3d 679, 653 N.E.2d
1196, paragraph three of the syllabus. Qur re-
view of the appropriateness of summary judg-
ment is de novo. See Smiddy v. The Wedding
Party, Inc. (1987), 30 Ohio St 3d 35, 506
NE2d212.

We first address the summary judgment
granted to Ingle Barr. In its motion for sum-
mary judgment, Ingle Barr asserted, in part,
that summary judgment in its favor was war-
ranted as the claim against it was time-barred.
[¥9] Specifically, Ingle Barr contended the
savings statute, R.C. 2305.79, did not apply.

As indicated above, the complaint herein
- was a re-filed complaint. The incident at issue
occurred on April 20, 1995. The original com-
‘plaint was filed on April 21, 1997 (a Monday)--
_ the last day the cause of action could have been
filed under the applicable statute of limitations.
Appellant voluntarily dismissed the original
complaint on June 10, 1998 and re-filed it on
February 26, 1999,

In the original action, the trial court had
rendered a decision granting Ingle Barr's mo-
tion for summary judgment on the grounds ap-
pellant failed to personally serve Ingle Barr
pursuant to Civ.R. 15(D). * In the original case,
appellant had named a John Doe defendant.
Appellant was later permitted to identify such
John Doe as Ingle Barr. Civ.R. 15(D) states that
when a plaintiff amends the pleading to reflect
the now known defendant, a copy of the sum-
mons must be served personally upon the now
named defendant. In its June 10, 1998 decision
in the original action, the trial court stated that
appellant's faihwe to personally serve Ingle
Barr resulted in a fatlure to commence the ac-
tion, as [*10] Ingle Barr had not been properly
served within one year of the filing of the com-
plaint. Appellant voluntarily dismissed the
~ original action before final judgment had been
~ entered on this decision.

2 Instead, appellant served Ingle Barr
by certified mail in October 1997.

The issue we must decide is whether the
savings statute applies and permits appellant to
re-file his complaint herein. R.C. 2305.19
states:

In an action commenced, or attempted to be
commenced, *** if the plaintiff fails otherwise
than upon the merits, and the time limited for
the commencement of such action at the date of
*** failure has expired, the plaintiff *** may

.commence a new action within one year after

such date. ***

In Amerine v. Haughton Elevator Co.
(1989), 42 Ohio St. 3d 57, 537 N.E.2d 208, the
Supreme Court of Ohio dealt with the issue of
whether an amended complaint related back to
the original complaint pursuant to Civ.R 15(C).
The plaintiff in such case filed a complaint
against {*11] two unnamed defendants and
later amended the complaint to name one of the
John Doe-defendants. 7d. The plaintiff served
such named defendant by certified mail. /4 at
37-38. Subsequently, the trial court granted
such defendant's motion for summary judgment
which had asserted the action was time-barred.
Id. at 58. '

The Supreme Court affirmed the granting
of summary judgment, noting that Civ.R.

- 15(D)'s language is mandatory and specifically

requires, in part, that the summons be served
personally upon the now named defendant. /4.
Certified mail service clearly was not in accord
with Civ.R. I15(D). Id. While the amended
complaint related back to the original com-
plaint, the action had not been commenced
against the defendant because proper service
had not been obtained within one year of the
original complaint.

Amerine establishes that Civ.R. 15(D)'s re-
quirement of personal service is mandatory. As
indicated above, appellant did not personally
serve Ingle Barr after it had been specifically
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named in the action. Hence, the trial court in
the original action properly determined that the
action had not been commenced against Ingle
~ Barr. However, [*12] ‘this is not the exact is-
sue before this court. Our determination rests
upon R.C. 2305.19 which allows a re-filed ac-
tion not only when the original action had been
commenced but, alternatively, when the plain-
tiff merely has attempted to commence the ac-
tiom.

In Shanahorn v. Sparks, 2000 Ohio App.
LEXIS 2859 (June 29, 2000), Franklin App. No.
99AP-1340, unreported, this court recognized
that a case does not have to have been actually
commenced in order to utilize the savings stat-
ute. We determined that the savings statute ap-
plied if the plaintiff merely attempted to com-
mence the original action within the applicable
statute of limitations. 2000 Ohio App. LEXIS
2859 at *9-10.

In Shanahorn, the plaintiff's original at-
tempt at service failed, and service was not ob-
tained within one year of the original com-
plaint, The plaintiff subsequently voluntarily
dismissed the original complaint and re-filed
the complaint. In the re-filed action, the defen-
dant asserted the savings statute was inapplica-
ble because the original action had never been
commenced. The plaintiff asserted the savings
statute applied because she had attempted ser-
vice (the original certified mail service that had
failed). This court agreed [*13] with the plain-
tiff, noting that R.C. 2305.7/9 includes not only
commencement but an attempt to commence.
We indicated that an "attempt to commence"”
required only that the plaintiff take action to
effect service on the defendant. /4. The plaintiff
in Shanahorn had so attempted by requesting
certified mail service at the time the complaint

was filed. 2000 Ohio App. LEXIS 2859 at *12.
The case at bar presents a slightly different

fact pattern, as it involves a former John Doe
defendant.. As indicated above, when a plaintiff
is permitted to amend his or her complaint to
specifically name a former John Doe defendant,

alleged danger. In addition,

such defendant must be personally served pur-
suant to Civ.R. 15(D). Here, appellant did not
do so. Rather, appellant served Ingle Barr by
certified mail. The question becomes, did ap-
pellant attempt to serve Ingle Barr such that the
savings statute is applicable. We find that ap-
pellant did not.

We believe that an attempt to commence as
set forth in R.C. 2305.19 must be pursuant to a
method of service that is proper under the Civil
Rules. Here, appellant's method of attempting
to commence the action was pursuant to certi-
fied mail service, [*14] an improper method
under Civ.R. 15(D). Not only did appellant not
actually serve Ingle Barr by personal service,
appellant did not even attempt to serve Ingle
Barr by personal service. Personal service is the
only method by which a now named John Doe
defendant may be served. Hence, appellant did
not properly attempt to commence the action
against Ingle Barr.

- Because appellant did not properly attempt
to commence the action against Ingle Barr, the
savings statute is inapplicable. Therefore, ap-
pellant failed to bring the present action against
Ingle Barr within the applicable statute of limi-
tations, and summary judgment in favor. of
Ingle Barr was appropriate. To this extent, ap-
pellant's first assignment of error is overruled.

We now turn to the summary judgment
granted to Big Bear and Nationwide. Big Bear
and Nationwide's motion for summary judg-
ment went to the merits of the negligence claim

- against them. Big Bear and Nationwide assert

the trial court did not err in granting them
summary judgment because the undisputed
evidence was that the cart corral was open, ob-
vious and known to appellant and, therefore,
there was no duty to protect appellant from any
[¥15] Big Bear
and Nationwide contend there was no evidence
of negligent design or that an alleged negligent
design proximately caused appellant's injuries.
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We first note that a shopkeeper owes a
business invitee a duty of ordinary care in
maintaining the premises in a reasonably safe
condition so that its customers are not unneces-
sarily and unreasonably exposed to danger.
Paschal v. Rite Aid Pharmacy, Inc. (1983), 18
Ohio St. 3d 203, 480 N.E.2d 474. However, 2
shopkeeper is not an insurer of the customer's
safety. /d. A shopkeeper is under no duty to

protect a business invitee from dangers which

are known to such invitee or are so obvious and
apparent to such invitee that he or she may rea-
sonably be expected to discover them and pro-
tect himself or herself against them. Id. at 203-
204, citing Sidle v. Humphrey (1968), 13 Ohio
St. 2d 45, 233 N.E.2d 589, paragraph one of the
syllabus. ' g

In support of their position, Big Bear and

Nationwide cite to appellant's deposition testi-
mony. However, appellant's deposition was
never filed in the present action and, therefore,
it is not part of the record. We also note that
Big Bear and Nationwide did [¥16] not attach
portions of the relevant deposition testimony to
their memoranda in support of their motion for
summary judgment.

As a general matter, a deposition transcript

must be filed with the court or otherwise au-
thenticated before it can be given the force and
effect of legally acceptable evidence. Putka v.
Parma (1993), 90 Qhio App. 3d 647, 649, 630
N.E.2d 380. However, while mere portions of a

deposition aftached to summary judgment mo- -

tions are not properly before the trial court, a

court may nonetheless consider such if no ob-.

jection is raised. Rinehart v. W. Local School
Dist. Bd. of Edn. (1993), 87 Ohio App. 3d 214,
218-219, fu. 2, 621 N.E.2d 1365. In the case at
bar, there is no deposition before us, either in
whole or in part. We note that appellant did at-
tach a photocopy of his entire deposition to his
~ January 27, 2000 memorandum contra. How-
ever, as indicated above, this was stricken as
" being untimely. |

Hence, appellant’s deposition is not before

- this court, and we will not consider such testi-

mony in making our decision herein. Big Bear
and Nationwide did attach a photocopy of ap-
pellant's answers to interrogatories. This photo-
copy is unauthenticated [*17] and normally
would not be considered proper evidence. See
Green v. B.F. Goodrich Co. (1993), 85 Ohio
App. 3d 223, 228, 619 N.E.2d 497. However,

‘appellant made no objection and, therefore, this

court will consider the interrogatories in mak-
ing our determination. See Rinehari, supra;
Boydston v. Norfolk S. Corp. (1991), 73 Ohio
App.-3d 727, 731, fn. 2, 598 N.E.2d 171, mo-
tion to certify overruled in (1991), 62 Ohio St.

3d 1472, S80 N.E.2d 1101,

According to appellant's answers to inter-

rogatories, the following occurred with regard

to the incident at issue. Appellant left the Big
Bear store carrying two bags of groceries. Ap-
pellant proceeded to go across the parking lot.
Appellant spotted his car. Appellant "cut close
to a truck to miss the cement cart corrals." Ap-
pellant tripped over the cart corral and landed
on a cable spike protruding two to four inches
out of a cement corral. As a result of his fall,
appellant suffered, in part, a bruise to his chest
and injuries to his neck, back, chest, extremities

and entire body.

We note first that there is no evidence Na-
tionwide was responsible in any way for the
existence and/or condition of the {*18] cart
corrals. The only evidence is that Big Bear de-
signed the corrals and specified the materials
used in them. See affidavit of Jeff Poole.
Hence, there is no evidence that could lead a
reasonable peérson to conclude that Nationwide
in any way had possession or control over the
premises upon which the alleged negligent
act(s) occurred.. See, generally, Wireman v.
Keneco Distributors, Inc. (1996), 75 Ohio St
3d 103, 108, 661 N.E.2d 744 (it is a fundamen-
tal tenet of premises tort -law that in order to
have a duty to keep premises safe for others,
one must be in possession and control of the
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premises). As there is no evidence Nationwide
had possession and control over the premises at
issue, summary judgment in favor of Nation-
wide was appropriate.

Turning to Big Bear, we conclude summary
judgment in its favor was appropriate as the
evidence indicates appellant was aware of the
existence of the corrals. Indeed, appellant
stated in his answers to the interrogatories that
he, in essence, tried to avoid such corrals.
However, he did not miss such corrals and, in-
stead, tripped over them anyway. As stated
above, a business owner is not an insurer of an
invitee's safety, and there {¥19] is no duty to
protect such invitee from known dangers. See
Paschal, supra.

We note that issues of comparative negli-
gence are never reached if the court determines
that a landowner owes no duty. See Anderson
v. Ruoff (1995), 100 Ohio App. 3d 601, 604,
654 N.E.2d 449. In the case at bar, we have de-

termined that Big Bear, as the entity in posses-
sion of and control over the premises at issue,
owed appellant no duty as appellant was. aware
of and, indeed, tried to protect himself from,
the cart corrals. Having determined Big Bear
owed no duty to warn of or otherwise protect
appellant from any alleged danger involving
the cart corrals, Big Bear is not liable to appel-
lant for his injuries. Therefore, summary judg-
ment in favor of Big Bear was appropriate.

In summary, summary judgment in favor of
all appellees was appropriate. Accordingly, ap-
pellant's first assignment of error is overruled.

Having overruled each of appellant's as-
signments of error, the judgment of the Frank-
lin County Court of Common Pleas is affirned. -

Judgment affirmed.

KENNEDY and [*20] PETREE, JI., con-
cur. '
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42 US.C.A. § 1983

Every person who, under color of any statute, ordinance, regulation, custom, or usage, of any
State or Territory or the District of Columbia, subjects, or causes to be subjected, any citizen of
the United States or other person within the jurisdiction thereof to the deprivation of any rights,
privileges, or immunities secured by the Constitution and laws, shall be liable to the party injured
in an action at law, suit in equity, or other proper proceeding for redress, except that in any
action brought against a judicial officer for an act or omission taken in such officer's judicial
capacity, injunctive relief shall not be granted unless a declaratory decree was violated or
declaratory relief was unavailable. For the purposes of this section, any Act of Congress
applicable exclusively to the District of Columbia shall be considered to be a statute of the
District of Columbia.

Ohio Revised Code § 2305.10 - Bodily injury or injury to personal property.

(A) BExcept as provided in division (C) or (E) of this section, an action based on a product
liability claim and an action for bodily injury or injuring personal property shall be brought
within two years after the cause of action accrues. Except as provided in divisions (B)(1), (2),
(3), (4), and (5) of this section, a cause of action accrues under this division when the injury or
loss to person or property occurs. '

Ohio Revised Code § 2305.15 Tolling during defendant's absence, concealment or
imprisonment.

(A) When a cause of action accrues against a person, if the person is out of the state, has
absconded, or conceals self, the period of limitation for the commencement of the action as
provided in sections 2305.04 to 2305.14, 1302.98, and 1304.35 of the Revised Code does not
begin to run until the person comes into the state or while the person is so absconded or
concealed. After the cause of action accrues if the person departs from the state, absconds, or
conceals self, the time of the person’s absence or concealment shall not be computed as any part
of a period within which the action must be brought. '

Ohio Revised Code § 2305.19 - Saving in case of reversal.

(A) In any action that is commenced or atiempted to be commenced, if in due time a judgment
for the plaintiff is reversed or if the plaintiff fails otherwise than upon the merits, the plaintiff or,
if the plaintiff dies and the cause of action survives, the plaintiff’s representative may commence
a new action within one year after the date of the reversal of the judgment or the plaintiff’s

failure otherwise than upon the merits or within the period of the original applicable statute of

limitations, whichever occurs later. This division applies to any claim asserted in any pleading by
a defendant.
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Ohio Civil Rule 3. Commencement of Action; Venue

(A) Commencement. A civil action is commenced by filing a complaint with the court, if
service is obtained within one year from such filing upon a named defendant, or upon an
incorrectly named defendant whose name is later corrected pursuant to Civ.R. 15(C), or upon a
defendant identified by a fictitious name whose name is later corrected pursuant to Civ.R. 15(D).

Ohio Civil Rule 12. Defenses and Objections—-When and How Presented--by Pleading or
Motion--Motion for Judgment on the Pleadings

(B) How presented. Every defense, in law or fact, to a claim for relief in any pleading, whether
a claim, counterclaim, cross-claim, or third-party claim, shall be asserted in the responsive
pleading thereto if one is required, except that the following defenses may at the option of the
pleader be made by motion: (1) lack of jurisdiction over the subject matter, (2) lack of
jurisdiction over the person, (3) improper venue, (4) insufficiency of process, (5) msufficiency of
service of process, (6) failure to state a claim upon which relief can be granted, (7) failure to join
a party under Rule 19 or Rule 19.1. A motion making any of these defenses shall be made before
pleading if a further pleading is permitted. No defense or objection is waived by being joined
with one or more other defenses or objections in a responsive pleading or motion. If a pleading
sets forth a claim for relief to which the adverse party is not required to serve a responsive
pleading, he may assert at the trial any defense in law or fact to that claim for relief. When a
motion to dismiss for failure to state a claim upon which relief can be granted presents matters
outside the pleading and such matters are not excluded by the court, the motion shall be treated
as a motion for summary judgment and disposed of as provided in Rule 56. Provided however,

- that the court shall consider only such matters outside the pleadings as are specifically
enumerated in Rule 56. All parties shall be given reasonable opportunity to present all materials
made pertinent to such a motion by Rule 56.
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Ohio Civil Rule 15. Amended and Supplemental Pleadings

(C) Relation back of amendments. Whenever the claim or defense asserted in the amended
pleading arose out of the conduct, transaction, or occurrence set forth or attempted to be set forth
in the original pleading, the amendment relates back to the date of the original pleading. An
amendment changing the party against whom a claim is asserted relates back if the foregoing
provision is satisfied and, within the period provided by law for commencing the action against
him, the party to be brought in by amendment (1) has received such notice of the institution of

“the action that he will not be prejudiced in maintaining his defense on the merits, and (2) knew or
should have known that, but for a mistake concerning the identity of the proper party, the action
would have been brought against him.

“The delivery or mailing of process fo this state, a municipal corporation or other governmental
agency, or the responsible officer of any of the foregoing, subject to service of process under
Rule 4 through Rule 4.6, satisfies the requirements of clauses (1) and (2) of the preceding
paragraph if the above entities or officers thereof would have been proper defendants upon the
original pleading. Such entities or officers thereof or both may be brought into the action as
defendants.

(D) Amendments where name of party unknown, When the plaintiff does not know the name
of a defendant, that defendant may be designated in a pleading or proceeding by any name and
description. When the name is discovered, the pleading or proceeding must be amended
accordingly. The plaintiff, in such case, must aver in the complaint the fact that he could not
discover the name. The summons must contain the words "name unknown," and a copy thereof
must be served personally upon the defendant.
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