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STATEMENT OF FACTS

On May 28, 2002, Appellee John A. LaNeve (“LaNeve”) was allegedly injured when, during
the course and scope of his employment with Atlas Recycling, Inc. (“Atlas’), he opened a container
box and was exposed to hazardous chemicals. (Complaint 4; Supplement (“Supp.”) 006).

On May 28, 2004, the day the statute of limitations expired, LaNeve and his wife filed a
Complaint in the Trumbull County Court of Common Pleas naming Atlas as a Defendant and stating
claims for employer intentional tort, negligence, and loss of consortium.! (Supp. 005-010). The
Complaint also named five John Does as Defendants: John Doe No. 1 (“Manufacturer/Owner of the
subject container box”); John Doe No. 2 (“Distributor”); John Doe No. 3 (“Lessor/Lessee, an entity
having control, dominion or ownership of the subject container box”); and John Doe Nos. 4 and S.
(“[W]ho may have some interest or responsibility concerning the subject contamer box™).
(Complaint §12; Supp. 008). The Complaint did net aver that the LaNeves could not discover the
names of the John Doe Defendants. Moreover, the Summons accompanying the Complaint did not
contain the words “name unknown.” (Supp. 012).

On May 6, 2005, the LaNeves filed an Amended Complaint adding China Shipping (North
America) Holding Co., Ltd. (“China Shipping”) and ContainerPort Group, Inc. (“ContainerPort”)
as Defendants. (Supp. 015-021). The Amended Complaint did #ot aver that China Shipping and
ContainerPort were being substituted for one or more of the previously designated John Doe

Defendants.

! Atlas is not a party to this appeal.



An “Instructions for Service” addendum accompanying the Amended Complaint directed the

Clerk of Court as follows:
Please issue service of summons along with a copy of the Amended
Complaint upon Defendants, CHINA SHIPPING (NORTH AMERICA)
HOLDING CO., LTD. c/o Norton Lines, 1855 W. 52™ Sireet, Cleveland,
Ohio 44102-3337 and CONTAINERPORT GROUP, INC., 1340 Deopt sic]
Street, Cleveland, Ohio 44116 by CERTIFIED MAIL and make the same
returnable in accordance with the law. [emphasis in original]
(Supp. 021). The Summons accompanying the Amended Complaint did nef contain the words
“name unknown.” (Supp. 022).

Certified mail service was effected upon ContainerPort on May 26, 2005 ('Irial Court Docket
(“T.D.” No. 15, Supp. 002), and certified mail service was effected upon China Shipping on June
2, 2005 (T.D. No. 17; Supp. 002).

On July 1, 2005, ContainerPort filed an Answer to the Amended Complaint, asserting, mter
alia, the affirmative defenses of failure to state a claim upon which relief may be granted, the statute
of limitations, and failure of and/or improper service. (T.D. No. 21; Supp. 002). On July 28, 2005,
China Shipping filed a Motion to Dismiss the Amended Complaint for failure to state a claim under
Civ.R. 12(B)(6). (T.D. No. 25; Supp. 003). China Shipping argued that 1t had not been properly
served under Civ.R. 15(D) and Civ.R. 3(A), that the relation-back provisions of Civ.R. 15(C) did
not apply, and that the LaNeves’ claims were therefore barred by the statute of limitations. On
August 23, 2005, ContainerPort filed a Motion to Dismiss asserting similar arguments. (T.D. No.
29; Supp. 003).

On February 7, 2006, the trial court entered an Order granting ContainerPort’s and China

Shipping’s Motions to Dismiss and dismissing with prejudice the LaNeves’ claims against



ContainerPort and China Shipping. (Appendix “Appx.” A71). On March 2, 2006, due to pending
Cross-Claims, the trial court entered a Nunc Pro Tunc Order directing that “there is no just reason
for delay.” (Appx. A70).

On March 7, 2006, the LaNeves filed a Notice of Appeal of the trial court’s judgment. (T.D.
No. 42; Supp. 004). On June 11, 2007, by way of Opinion (Appx. A57-A69) and Judgment Entry
(Appx. AS56), the Court of Appeals, Eleventh Appellate District, Trumbull County, reversed the
judgment of the trial court and remanded for further proceedings. The Court of Appeals opined:

In the instant case, the LaNeves filed their original complaint, including

_various John Doe defendants, May 28, 2004 — the final day allowed by the
two-year statute of limitations, R.C. 2305.10. This was an attempt to
commence their actions against China Shipping and ContainerPort, within the
limitations period, as required to preserve the savings statute. R.C.
2305.19(A). They filed their amended complaint, with instructions for
service, May 6, 2005, within the one year period allowed for service by
Civ.R. 3(A). . . . [T]his was the equivalent of a voluntary dismissal and
refiling: i.e., a failure “otherwise than upon the merits,” bringing the savings
statute into operation. . . . Thus, the LaNeves had one year from May 6, 2005
to perfect service upon China Shipping and ContainerPort, pursuant to R.C.
2305.19(A).

We are aware that other appellate courts have held a plaintiff may not benefit
from the savings statute when its attempt to commence an action is not fully
compliant with the Civil Rules. Thus, in Kramer v. Installations Unlimited,
Inc. (2002), 147 Ohio App.3d 350, 355-356, the Fifth District ruled that a

- plaintiff had not attempted to commence an action against a John Doe
defendant, within the meaning of the savings statute, when that plaintiff did
not attempt personal service as required by Civ.R. 15(D). The Kramer court
relied, in part, on a similar ruling by the Eighth District in Permanent Gen.
COS Ins. Co. v. Corrigan (May 24, 2001), 8" Dist. No. 78290, 2001 Ohio
App. LEXIS 2317. In this case, of course, the LaNeves did not demand
personal service on China Shipping or ContainerPort of either the original
complaint and summons, or amended complaint and summons, when the
latter was filed. Pursuant to the authority of Kramer and Permanent Gen.
COS Ins. Co., this failure to demand proper service under Civ.R. 15(D)
would be fatal to the LaNeves’ actions.



We respectfully believe those courts construing the phrase, “attempted to be
commenced,” as used in the savings statute, R.C. 2305.19(A), to mean

 “would have commenced except for some failure by the clerk, the process
server, or the postal system,” are reading too much into this simple phrase.
It means what it says: the savings statute preserves, for a year, any action
which a would-be plaintiffhas tried to commence, without success, due to the
circumstances listed in the statute. A failure to comply with the technical
service rules — such as that in Civ.R. 15(D) — is exactly the sort of attempt to
commence an action to which the savings statute is directed. [emphasis in
original]

(Appx. A61-A63).

On JTune 20, 2007, ContainerPort and China Shipping filed a Joint Motion to Certify a
Conflict. By Way of Judgment Entry entered on June 29, 2007 (Appx. A48-A55), the Court of
Appeals granted the Motion in part,? certifying the following question to this Court:

Does the Ohio savings statate, R.C. 2305.19(A), apply to an action where
plaintiff fails to comply strictly with the requirements of Civ.R. 15(D) in
serving the original complaint?
(Appx. A52).
On July 3, 2007, ContainerPort filed a Notice of Appeal (2007-1199)(Appx. A1-A3), and on

July 27,2007, ContainerPort filed a Notice of Certified Conflict (2007-1 373)(Appx. A4-A47). The

Court accepted both appeals.”

2ContainerPort and China Shipping also asked the Court of Appeals to certify a second
question: “Does service by certified mail on a ‘John Do¢’ defendant, more than one year after the
original complaint was filed, meet the requirements of Civ.R. 15(D) and the controlling Ohio
Supreme Court case of Amerine v. Haughton Elevator Co. (1989), 42 Ohio St.3d 577" The Court
of Appeals declined certification of this second issue. (Appx. A48-A55).

30n July 3, 2007, China Shipping filed a Second Notice of Appeal (2007-1199), and on July
27, 2007, China Shipping filed a Notice of Certified Conflict (2007-1372). Both appeals were
accepted and have been consolidated with the appeals of ContainerPort.

4



ARGUMENT
PROPOSITION OF LAW NO. 1

A party who files an amended pleading pursuant to Civ.R. 15(D) must (1) aver in his
original pleading that the plaintiff could not discover the name of the unknown
defendant; (2) include the words “name unknown” in the summons accompanying
the amended pleading; and (3) personally serve the summons and amended pleading
on the newly-identified defendant in order to invoke the relation-back provisions of
Civ.R. 15(C) and avoid the statute of limitations as a bar.[*]

Civ.R.15(D) governs the amendments of pleadings when the name of a party is unknown.
The Rule provides:
(D)  Amendments where name of party unknown.
When the plaintiff does not know the name of a defendant, that defendant
may be designated in a pleading or proceeding by any name and description.
When the name 1s discovered, the pleading or proceeding must be amended
accordingly. The plaintiff, in such case, must aver in the complaint the fact
that he could not discover the name. The summons must contain the words
“name unknown,” and a copy thereof must be served personally upon the
defendant.
ContainerPort posits that in a case involving an unknown defendant, a plaintiff must (1) aver

in his original pleading that he could not discover the name of the defendant; (2) include the words

“name unknown” in the summons; and (3) personally serve the defendant when he is identified.

*If permitted, ContainerPort would amend its First Proposition of Law as follows:

A party who files an amended pleading pursuant to Civ.R. 15(D) must (1) aver in his
original pleading that the plaintiff could not discover the name of the unknown
defendant; (2) include the words “name unknown” in the summons accompanying
the original pleading; and (3) personally serve the summons accompanying the
original pleading and the summons accompanying the amended pleading on the
newly-identified defendant in order to invoke the relation-back provisions of Civ.R.
15(C) and avoid the statute of limitations as a bar. [emphasis reflecting suggested
amendment]



1. A Plaintiff Must Aver in His Original Pleading that He Could Not
Discover the Name of the Unknown Defendant

In Amerine v. Haughton Elevator Co. (1989), 42 Ohio 5t.3d 57, 58, 537 N.E.2d 208, this

Court recognized that Civ.R. 15(D) contains “specific requirements” that must be followed. One

such requirement is that “[w]hen the plaintiff does not know the name of a defendant . . . [tjhe
plaintiff . . . must aver in the complaint the fact that he could not discover the name.” Civ.R.
15(D)[emphasis added].

Following Amerine, Ohio’s courts of appeal have strictly enforced this requirement of the
Rule. See, e.g., Gates v. Precision Post (September 14, 1994), 3™ Dist. No. 9-94-21, 1994 W1,
514045 at *1-3, aff"d on other grounds, 74 Ohio St.3d 439, 1996-Ohio-183, 659 N.E.2d 1241
(affirming entry of summary judgment in favor of defendants for plaintiff’s failure to allege in
complaint that he was unable to discover names of defendants);, West v. Otis Elevator Co. (10™
Dist. 1997), 118 Ohio App.3d 763, 766, 694 N.E.2d 93 (plaintiffs’ failure to include within body
of complaint that they could not discover names of John Doe defendants failed to mest
requirements of Civ.R. 15(D)); Lawson v. Holmes, Inc. (12" Dist.), 166 Ohio App.3d 857, 2006-
Ohio-2511, 853 N.E.2d 712, at 921 (“/S}trict compliance with Civ.R. 15(D) requires that the
necessary averment {that the plaintiff could not discover the name of the unknown defendant] be
made in the original complaint[.]”).
Appellees herein did not aver in their Complaint that they could not discover the names of
the John Does Defendants identified therein. Rather, Appellees merely averred:
12.  Defendants, John-Doe No. #1 —Manufacture[r]/Owner of the subject
container box and/or John-Doe No. #2 — Distributor and/or John-Doe

No. #3 — Lessor/Lessee, an entity having control, dominion, or
ownership of the subject box and/or John-Doe Numbers #4 and No.



#5, who may have some interest or responsibility concerning the
subject container box, (hereinafter referred to collectively as “JOHN-
DOE”), were the manufacture[r}/owner and/or distribufor and/or
lessor/lessee and/or parties of interest of and for the subject container
box which contained hazardous chemicals that directly caused
Plaintiff, John A. LaNeve’s injuries.
(Supp. 008). The requirement that a plaintiff aver in his complaint that he could not discover the
name of a defendant is not a mere technical requirement. Rather, it serves an important purpose: To
discourage the filing of complaints by complacent plaintiffs who undertake ne affirmative acts, but
rather name unidentified defendants in the hope that within a year they might discover a missing
party to designate.” Requiring a plaintiffto aver in his complaint that he could not discover the name
of a defendant encourages due diligence.
In the present case, lacking an averment that the true names of the John Doe Defendants

could not be discovered, Appellees failed to satisfy the first prong of the Civ.R. 15(D) requirements.

2, A Plaintiff Must Include the Words “Name Unknown” in the
Summons

Civ.R. 15(D) provides: “When the plaintiff does not know the name of a defendant. . . the
summons must contain the words ‘name unknown[.]’”” In Amerine, this Court concluded that a
plaintiff’s failure to include the words “name unknown” in a summons failed to meet the “specific

requirements” of Civ.R. 15(D). Id., 42 Ohio St.3d at 58.

Indeed, there is authority to suggest that the use of Civ.R. 15(D) is limited to the situation
where the defendant and his whereabouts are known, but not his name (nof the situation where the
identity of a defendant is wholly unknown). See Collins v. State of Ohio, Dep 't of Natural Resources
(January 6, 1983), 10™ Dist. No. 82AP-370, 1983 WL 3311 at *4-5 (quoting McCormac, Ohio Civil
Rules Practice 199, §9.06 (1970)(“[Civ.R. 15(D)] should be used only in an emergency situation
where the name of the defendant cannot be discovered before the action must be commenced to toll
the statute of limitations. In that case actual service which must be personal must be made on the
defendant within one year. Before judgment can be taken, it is necessary to discover the name and
amend the pleadings accordingly.”).



Following Amerine, Ohio’s courts of appeal have strictly enforced this requirement of the
Rule. See, e.g., Miller v. American Family Ins. Co., 6" Dist. No. OT-02-011, 2002-Ohio-7309 at
137, 2002 WL 31888219 (since sumimnons on amended complaint did not contain words “name
unknown” requirements of Civ.R. 15(D) were not met); Mitulski v. USS/Kobe Steel Co. (May 26,
1999), 9™ Dist. Nos. 98CA007085, 9SCA007105,- 1999 WL 334789 at *2-3, appeal not allowed
(1999), 87 Ohio St.3d 1405, 716 N.E.2d 1168 (plaintiff’s failure to include words “name
unknown” in summons that accompanied amended complaint failed to adhere to requirements of
Civ.R. 15(D)); Plumb v. River City Erectors, Inc. (10" Dist, 2000), 136 Ohio App.3d 684, 686-688,
737 N.E.2d 610 (failure to include words “name unknown” in summons that accompanied
amended complaint failed to satisfy requirements of Civ.R. 15(D)).

Admittedly, there is confusion among the appellate courts as to whether the words “name
unknown” must appear in the summons accompanying the eriginal complaint, the summons
accompanying the amended complaint, or both. Amerine concluded that “the summons must
contain the words ‘name unknown,”” but it did not specify which summons. Id., 42 Ohio St.3d at
58 [emphasis added].

The courts of appeal in Miller, supra, Mitulski, supra, and Plumb, supra applied the “name
unknown” requirement to summonses accompanying amended complaints. However, other courts
of appeal have applied the requirement to summonses accompanying eriginal complaints. See, e.g.,
Mears v. Mihalega (December 19, 1997), 11‘*‘ Dist. No. 97-T-0040, 1997 WL 801291 at *2, appeal
not allowed (1998), 81 Ohio St.3d 1497, 691 N.E.2d 1058 (plaintiff failed to include words “name
unknown’” in summons accompanying eriginal complaint); Loescher v. Plastipak Packaging, Inc.

(3" Dist.), 152 Ohio App.3d 479, 2003-Ohio-1850, 788 N.E.2d 681, at 718 (Civ.R. 15(D) requires



service of original summons though recognizing that “[t]he rule is not clear as to whether the
original summons or the amended summons must contain the required language.”).

Regardless of how this Court decides the issue, the Civ.R. 15(D) requirement that “the
summons must contain the words ‘name unknown’'” was ref met in the present case. Neither the
summons accompanying Appellees’ Complaint, nor the summons accompanying Appellees’
Amended Complaint, contained the words “name unknown.” Consequently, Appellees failed to
comply with the second prong of the Civ.R. 15(D) requirements.

3. A Plaintiff Must Personally Serve the Defendant When He 1s
Identified

Civ.R. 15(D) requires that “[t]he summons . . . must be served personally upon the
defendant.” In Amerine, this Court declared that certified mail service “is clearly not in accordance
with the requirement of Civ.R. 15(D).” Id., 42 Ohio St.3d at 58 [emphasis added].

Following Amerine, Ohio’s courts of appeal have stnictly enforced this requirement of the
Rule. See, e.g., Gaston v. City of Toledo (6" Dist. 1995), 106 Ohio App.3d 66, 79, 665 N.E.2d 264
(“Only when a plaintiff meets the personal service requirement under Civ.R. 15(D) can he benefit
from the one-year of additional time to perfect service under Civ.R. 3(A).”); Miller v. American
Family Ins. Co., 6% Dist. No. OT-02-011, 2002-Ohio-7309 at 37,2002 W1. 31888219 (plaintiff who
served amended complaint by certified mail did not comply with requirements of Civ.R. 15(D));
Whitman v. Chas. F. Mann Painting Co., 6" Dist. No. L-04-1114, 2005-Ohio-245 at §8, 2005 WL
126652 (certified mail service of amended complaint net compliant with Civ.R. 15(D}); Spencer v.
Magic Twanger Restaurant (April 1, 1998), 7" Dist. No. 96-CA-12, 1998 WL, 158858 at *5-6

(service of amended complaint by regular mail failed to meet Civ.R. 15(D) personal service



requirement); Hodges v. Gates Mills Towers Apt. Co. (September 28, 2000), 8™ Dist. No. 77278,
2000 WL 1429421 at *3 (plaintiffs’ failure to serve amended complaint persenally rendered
summary judgment in favor of defendant proper); Plumb v. River City Erectors, Inc. (10™ Dist.
2000}, 136 Ohio App.3d 684, 687, 737 N.E.2d 610 (“Certified mail service does not fulfill the
express language of Civ.R. 15(D).”).

Again, there is confusion among the appellate courts as to whether the summons
accompanying the original complaint, the summons accompanying the amended complaint, or both
must be served personally. dmerine concluded that “the summons must be served personally,” but
it did not specify which summons. /d., 42 Ohio St.3d at 58 [emphasis added].

The courts of appeal in Gaston, supra, Miller, supra, Whitman, supra, Spencer, supra,
Hodges, supra, and Plumb, supra applied the personal service requirement to summonses
accompanying amended complaints. However, other courts of appeal have applied the personal
service requirement to summonses accompanying original complaints. See, e.g., McConville v.
Jackson Comfort Sys., Inc. (9" Dist. 1994), 95 Ohio App.3d 297, 304, 642 N.E.2d 416 (“Civ.R.
15(D) specifically requires that the summons [of the original complaint] must be served personally
upon the defendant.”); Easter v. Complete Gen. Constr. Co., 10M Dist. No. 06 AP-763, 2007-Ohio-
1297 at 126, 2007 WL 853337 (“[I]n order for an amended complaint to relate back to the original
complaint vis a vis a defendant originally identified by a fictitious name, the plaintiff is required to
personally serve the newly identified John Doe defendant with a copy of the original summons and
complaint within one year of the filing of the original complaint.”); Burya v. Lake Metroparks Bd.
of Park Comm s, 11® Dist. No. 2005-L-015, 2006-Ohio-5192 at 38, 2006 WL 2798294, rev’d on

other grounds, 114 Chio St.3d 35, 2007-Ohio-2712, 867 N.E.2d 829 (“Civ.R. 15(D) mandates
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personal service of the original complaint and summons on a John Doe defendant —not the amended
complaint and summons.”).

At least one court — the Court of Appeals below —has suggested that “prudent counsel should
request personal service of both the original and amended complaints and summeons{es][.]” (Appx.
A60 (n.1)).

Regardless of how this Court decides the issue, the Civ.R. 15(D) requirement that “[t]he
summons . . . must be served personally upon the defendant” was rot met in the present case.
Neither the summons accompanying the original Complaint, ner the summons accompanﬁng the
Amended Complaint, was served personally upon ContainerPort. Rather, service was accomplished
by certified mail. Consequently, Appellees failed to comply with the third prong of the Civ.R. 1 S(D)-
requirements.

4. A Plaintiff’s Failure to Satisfy Any of the Elements of Civ.R.

15(D) Precludes Him From Invoking the Relation-Back
Provisions of Civ.R. 15(C)

Appeliee’s alleged injury occurred on May 28, 2002. Appellees’ filed their Complaint on
May 28, 2004 — the day the statute of limitations expired.® They filed their Amended Complaint on
May 6, 2005 — nearly a year affer the statute of limitations expired. Thus, in order for the Amended

Complaint to have been timely filed, it must relate back to the date the Complaint was filed.

Civ.R. 15(C) govems the relation-back of amendments. The Rule provides, in pertinent part:

R.C. 2305.10(A) provides a two-year statute of limitation for an action for bodily injury.
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(C) Relation back of amendments.
Whenever the claim or defense asserted in the amended
pleading arose out of the conduct, transaction, or occurrence
set forth or attempted to be set forth in the original pleading,
the amendment relates back to the date of the original
pleading. . ..

The law on this point is clear: The relation—back provisions of Civ.R. 15(C) apply enly if
the requirements of Civ.R. 15(D) are met. As Amerine stated: “fI]Jf the specific requirements of
Civ.R. 15(D) are met, Civ.R. 15(C) ther must be considered[.]” Id., 42 Ohio 5t.3d at 58 [emphasis
added]. Accord Spencer v. Magic Twanger Restaurant (April 1,1998), 7" Dist. No. 96-CA-12, 1998
WL 158858 at *5 (“Civ.R. 15(D)’s requirements must . . . be met before relation back under Civ.R.
15(C) applies.”); Lawson v. Holmes, Inc. (12" Dist.), 166 Ohio App.3d 857, 2006-Ohio-2511, 85 3.
N.E.2d 712, at Y19 (“[T]he privilege of the relation-back rufe, in cases in which a previously
unknown defendant 1s identified by way of an amended complaint, deperds upon strict compliance
with Civ.R. 15(D).).

As heretofore demonstrated, Appellees wholly failed to comply with the requirements of
Civ.R. 15(D). As such, they are not permitted to invoke the relation-back provisions of Civ.R.
15(C). Unable to relate their Amended Complaint back to the date of the filing of their Complaint,

Appellees’ claims against ContainerPort and China Shipping were filed outside of the statute of

{imitations and are time-barred.
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PROPOSITION OF LAW NO. II
An action 1s not “attempted to be commenced” for purposes of R.C. 2305.19(A), nor
does an action “fail otherwise than upon the merits” for purposes of R.C. 2305.19(A),

when a plaintiff fails to request and obtain personal service upon a previously
identified John Doe in accordance with Civ.R. 15(D).[7]

1. In Order to “Commence” an Action Against a John Doe
Defendant under Civ.R. 3(A), a Plaintiff Must Obtain Service

Upon the John Doe Defendant Within One Year of the Filing of
the Complaint.

Even if Appellees had complied with the requirements of Civ.R. 15(D)(which they did not),
such that they were permitted to invoke the relation-back provisions of Civ.R. 15(C)(which they
were not), Appellees still failed to commence their action pursuant to Civ.R. 3(A).

Civ.R. 3(A) provides:

A civil action is commenced by filing a complaint with the court, if service

is obtained within one year from such filing . . . upon a defendant identified

by a fictitious name whose name 1s later corrected pursuant to Civ.R. 15(D).
In Amerine, this Court held that “[in determining if a previously unknown, now known,
defendant has been properly served so as to avoid the time bar of an applicable statute of limitations,
Civ.R. 15(D) must be read in conjunction with Civ.R. 15(C) and 3(A).” Jd., 42 Ohio St.3d at

Syllabus. As Amerine explained:

Civ.R. 3(A) . . . specifically states that the use of a fictitious name with
subsequent correction, by amendment, of the real name of a defendant under

’If permitted, ContainerPort would amend its Second Proposition of Law as follows:

Inacivil action involving a John Doe defendant, an action is not “commenced” under
Civ.R. 3(A), nor is it “commenced or attempted to be commenced” under R.C.
2305.19(A), when a plamtiff fails to satisfy any one of the requirements of Civ.R.
15(D), and the action does not “fail otherwise than upon the merits” when a Goolshy

v. Anderson Concrete Corp. (1991), 61 Ohio St.3d 549, “refiling” occurs outside the
statute of limitations.
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Civ.R. 15(D) relates back to the filing of the original complaint and that
service must be obtained within one year of the filing of the original
complaint. [emphasis added] -

Id., 42 Ohio St.3d at 59.

In the present case, service was not obtained upon ContainerPort within one year of the filing
of Appellees’ Complaint. Certified mail service was effected; personal service was required.
Consequently, the action against ContainerPort was never commenced under Civ.R. 3(A) and was
properly dismissed.

2. The Goolsby Exception to the Civ.R. 3(A) Requirement that a

Defendant Be Served Within One Year of the Filing of a
Complaint Does Not Apply When a Refiling Occurs Outside the
Statute of Limitations.

Notwithstanding that Civ.R. 3(A), as applied in Amerine, dictated that Appellees’ Amended
Complaint was never commenced, the Court of Appeals invoked Goolsby v. Anderson Concrete
Corp. (1991), 61 Ohio St.3d 549, 575 N.E.2d 801, to effect a different result. In Goolshy, this Court
held:

When service has not been obtained within one year of filing a complaint,
and the subsequent refiling of an identical complaint within rule would
provide an additional year within which to obtain service and commence an
action under Civ.R. 3(A), an instruction to the clerk to attempt service on the
complaint will be equivalent to a refiling of the complaint.

Id., 61 Ohio St.3d at Syllabus.

Thus, Goolshy carved out a narrow exception to the Civ.R. 3(A) requirement that a defendant
be served within one year of the filing of a complaint. The rationale for the exception was aptly

articulated by the Tenth Appellate District in Mo# v. Anderson (December 12, 1996), 10" Dist. No.

96APE06-724, 1996 WL 715471 at *2:
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. . . The rationale underlying the Goolsby case was that nothing was gained
by forcing a plaintiff to dismiss one lawsuit and file another lawsuit which
could be filed within the pertinent statute of limitations. Instead, the
Supreme Court of Ohio held that the time allocated for service of process
could be extended to the time permitted for the original filing of the
complaint if the lawsuit was filed more than one year before expiration of
the statute of limitations. . . . [emphasis added]

Plainly, Goolsby does not assist Appellees herein. Goolsby turned on the fact that the
plaintiff could have gained an extra year for perfecting service merely by filing a notice of dismissal
and refiling the action. That is, the statute of limitations would not have been a bar to the refiling
of a subsequent complaint. In the present case, the statute of limitations was a bar to the filing of
the Amended Complaint. That is, the statute of limitations had run at the time Appellees filed their
Amended Complaint.

In sum, Goolsby stands for the proposition that if a plaintiff could have dismissed and refiled
to save his case, then instructions to serve the complaint may be construed as the equivalent of a
refiling in order to avoid impediments to the expeditious administration of justice. In the present
case, even if under Goolsby Appellees’ instructions to the clerk to serve ContainerPort constituted
the equivalent of the refiling of a complaint, such refiling (the Amended Complaint) was still
untimely because it was filed outside the statute of limitations. See Fetterolf v. Hoffman-LaRoche,
Inc. (11% Dist. 1995), 104 Ohio App.3d 272, 279-280, 661 N.E.2d 811 (limiting application of
Goolsby to cases where “refiling” date occurs prior to expiration of statute of limitation); Pewitt v.
Roberts, 8" Dist. No. 85334, 2005-Ohio-4298, 2005 WL 1994447, at J{15-16 (“Even if we accept

that the action was ‘commenced’ [under Goolsby] . . . it was not timely commenced within two years

from the date her cause of action arose[.]”).
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Consequently, even if under Goolsby Appellees’ action was “commenced” for purposes of
Civ.R. 3(A),-it was not timé[y commenced.

3. R.C. 2305.19 Only Applies to Actions that Are “Commenced or

Attempted to Be Commenced” and that “Fail Otherwise Upon
the Merits.”

In yet a further attempt to effect the result it desired, the Court of Appeals, sua sponte,
invoked R.C. 2305.19(A). The Court of Appeals opined: “[Appellees’ filing of their Amended
Complaint] was the equivalent of a voluntary dismissal and refiling: i.e., a failure *otherwise than
upon the merits,” bringing the savings statute [R.C. 2305.19] into operation.” (Appx. A62).

R.C. 2305.19(A) provides:

In any action that is commenced or attempted to be commenced, if in due
time a judgment for the plaintiffis reversed or if the plaintiff fails otherwise
than upon the merits, the plaintiff . . . may commence a new action within
one year after the date of the reversal of the judgment or the plaintiff’s failure
otherwise than upon the merits or within the original applicable statute of
limitations, whichever occurs later. . . . [emphasis added]

In order for R.C. 2305.19(A) to apply, two things are required: (1) an action “commenced
or attempted to be commenced”; and (2) an action disposed of “otherwise than upon the merits.”
Neither requirement was met in the present case.

With regard to the first requirement, the Court of Appeals held that an action is “attempted
to be commenced” when *“a would-be plaintiff has tried to commence, without success[.]” (Appx.
A63). As the Court of Appeals reasoned:

... A failure to comply with technical service rules — such as that in Civ.R.
15(D) — is exactly the sort of attempt to commence an action to which the

savings statute is directed.

It should be recalled that service of process exists for two reasons: (1) so a
defendant knows an action is pending, and may properly defend itself; and,
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(2) to give the court in which the action is filed personal jurisdiction. Service
of process is a practical thing, not an abstraction for the delectation of legal
scholars, and the courts of Ohio should construe the civil rules regulating it
in a practical light. See, e.g.,, Civ.R. 1(B). This case is illustrative. Both
China Shipping and ContainerPort received actual notice of the pendency of
the LaNeves’ claims, within a period appropriate under the statute of
limitations, Civ.R. 3(A), and the savings statute, unless the technical service
requirements of Civ.R. 15(D) are allowed to trump all other considerations.
This runs contrary to the spirit and intent of the Civil Rules. [emphasis in
original]
(Appx. A63). The Court of Appeals erred in both its holding and its reasoning,.

First and foremost, other Ohio appellate courts considering the issue have held that a
plaintiff’s failure to serve a formerly fictitious, lateridentified defendant as required by Civ.R. 15(D)
is not an “attempt to commence” sufficient to invoke R.C. 2305.19(A). See Mustric v. Penn Traffic
Corp. (September 7, 2000), 10™ Dist. No. 00AP-277, 2000 WL 1264526 at *5 (“We believe that an
attempt to commence as set forth in R.C. 2305.19 must be pursuant to a method of service that is
proper under the Civil Rules.”); Permanent Gen. Cos. Ins. Co. v. Corrigan (May 24,2001), 8" Dist.
No. 78290, 2001 WL 563072 at *3 (“Because of [the] utilization of an improper method of service
the appellants were not entitled to benefit from the provisions of the savings statute allowing a case
to be re-filed within one year of a voluntary dismissal as there was a failure to properly attempt to
commence the action.”); Kramer v. Installations Unlimited, Inc. (5* Dist.), 147 Ohio App.3d 350,
2002-Ohio-1844, 770 N.E.2d 632, 427 (“Only when the “attempt to commence” is made according
to the Rules of Civil Procedure may a plaintiff avail himself or herself of the savings statute.”).

Secondly, this Court has expressly declared that the Rules of Civil Procedure are not to be

disregarded “to assist a party who has failed to abide by them.” Gliozzo v. University Urologists of

Cleveland, 114 Ohio St.3d 141, 2007-Ohio-3762, 870 N.E.2d 714, §16. In Gliozzo, the Court held
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that “[w]hen the affirmative defense of insufficiency of service of process is properly raised and
properly preserved, a party’s active participation in the litigation of a case does not constitute waiver
of that defense.” Jd. at Y18. As the Court explained:

[Plaintiff] also argues that allowing a party to file a motion to dismiss based
upon insufficient service afler that party has defended on the ments
encourages legal gamesmanship and prevents the efficient administration of
justice. [Plaintiff] points out that although [Defendants] were aware of the
deficient service, they did not move to dismiss the case on that basis until
after the time to perfect service had expired, denying him the opportunity to
remedy the ertor. He also contends that because the primary objective of the
rules relating to service of process is to provide notice, a strict application of
the rules in this case simply elevates form over function.

Regardless of how [Defendants]’ behavior is characterized, the Ohio Rules
of Civil Procedure govern the conduct of all parties equally, and “we cannot
disregard [the] rules to assist a party who has failed to abide by them.” Bell
v. Midwestern Educational Servs., Inc. (1993), 89 Ohio App.3d 193,204,624
N.E.2d 196. The rules clearly declare that an action is commenced when
serviceisperfected. Civ.R.3(A). Furthermore, we have held, “Inactionupon
the part of a defendant who is not served with process, even though he might
be aware of the filing of the action, does not dispense with the necessity of
service.” Maryhew [v. Yova], 11 Ohio St.3d [154], 157, 11 OBR 471, 464
N.E.2d 538. The obligation is upon plaintiffs to perfect service of process,
defendants have no duty to assist them in fulfilling this obligation. 7., 11
OBR 471, 464 N.E.2d 538.

Whether [Defendants]’ conduct constituted gamesmanship or good litigation
strategy, they followed the rules. If such behavior should not be permitted
in the future, the proper avenue for redress would be to seek to change those
rules. [emphasis added]
Id. atf15-17. The same reasoning applies in the present case. Civ.R. 15(D) cannot be disregarded
simply because Appellees failed to follow it. Indeed, and contrary to the opinion of the Court of

Appeals, the “technical service requirements” of Civ.R. 15(D) are mandatory and may “trump” other

considerations.
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The second element of R.C. 2305.19(A) requires that an action be disposed of “otherwise
than upon the merits.” The Court of Appeals held that Appellees’ filing of their Amended
Complaint, with accompanying instructions for service, “was the equivalent of a voluntary
dismissal and refiling: i.e., a failure ‘otherwise than upon the merits[.]”” (Appx. A62). However
(and for the same reason that Goolsby is limited to cases where a “refiling” occurs prior to expiration
of the statute of limitation), the filing of the Amended Complaint herein could nrot have been a
voluntary dismissal because it was filed outside the statute of limitations. See LaBarbera v. Batsch
(1967), 10 Ohio St.2d 106, 227 N.E.2d 55, Syllabus (dismissal of action for failure to file within
statute of limitations is dismissal on merits); Kraus v. Maurer, 8" Dist. No. 83182, 2004-Ohio-748
at 934, 2004 WL 308112 (failure to commence within statutory period is dismissal with prejudice).r

In sum, because Appeliees did not “commence or attempt to commence” their action against
ContainerPort, and because Appellees’ action against ContainerPort did not “fail otherwise than
upon the merits,” R.C. 2305.19(A) does not apply.

CERTIFIED CONFLICT ISSUE
Does the Ohio savings statute, R.C. 2305.19(A), apply to an action where
plaintiff fails to comply strictly with the requirements of Civ.R. 15(D} in
serving the original complaint?

The Court of Appeals held that an action is “attempted to be commenced” when *“a would-be
plaintiff has tried to commence, without success[.]” (Appx. A63). The Court of Appeals reasoned
that “[a] failure to comply with technical service fules —such as that in Civ.R. 15(D) —is exactly the
sort of attempt to commence an action to which the savings statute is directed.” (Appx. A63). As

indicated heretofore, such ruling is contrary to the weight of Ohio appellate authority on the issue.

At least three appellate courts have held that a plaintiff’s failure to serve a formerly fictitious, later
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identified defendant as required by Civ.R. 15(D) is #ot an “attempt to commence” sufficient to
invoke R.C. 2305.19(A).

In Mustric v. Penn Traffic Corp. (September 7, 2000), 10" Dist. No. 00AP-277, 2000 WL
1264526, the Tenth Appellate District held that a plaintiff’s failure to serve a formerly fictitious, later
identified defendant by personal service, as required by Civ.R. 15(D), was not an “attempt to
commence” sufficient to invoke the savings statute. As Mustric explained:

... [Wlhen a plaintiff is permitted to amend his or her complaint to
specifically name a former John Doe defendant, such defendant must be
personally served pursuant to Civ.R. 15(D). Here, appellant did not do so.
Rather, appellant served [the formerly fictitious, later identified defendant]
by certified mail. The question becomes, did appellant attempt to serve [the
defendant] such that the savings statute is applicable. We find that appellant
did not.

We believe that an attempt to commence as set {orth in R.C. 2305.19 must
be pursuant to a method of service that is proper under the Civil Rules. Here,
appellant’s method of attempting to commence the action was pursuant to
certified mail service, an improper method under Civ.R. 15(D). Not only did
appellant not actually serve [the defendant] by personal service, appellant did
not even attempt to serve [the defendant] by personal service. Personal
service is the only method by which a now named John Doe defendant may
be served. Hence, appellant did not properly attempt to commence the action
against [the defendant].

Because appellant did not properly attermpt to commence the action against
[the defendant], the savings statute is inapplicable. Therefore, appellant
failed to bring the present action against [the defendant] within the applicable
statute of limitations, and summary judgment in favor of [the defendant] was
appropriate. . . .
Id., 2000 WL 1264526 at *5.
Tn Permanent Gen. Cos. Ins. Co. v. Corrigan (May 24, 2001), 8" Dist. No. 78290, 2001 WL

563072, the Eighth Appellate District held similarly:
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... Appellants failed to properly serve the appellee via personal service as
required under Civ.R. 15(D), after ascertaining his identity. In this case, as
in Mustric, service was performed by way of certified mail which is clearly
not in accordance with the requirement of Civ.R. 15(D). Because of this
utilization of an improper method of service the appellants were not entitled
to benefit from the provisions of the savings statute allowing a case to be re-
filed within one year of a voluntary dismissal as there was a failure to
properly attempt to commence the action. Accordingly, the trial court
correctly determined that the re-filed complaint was time-barred by the statute
of limitations.

Id., 2001 WL 563072 at *3.

In Kramer v. Installations Unlimited, Inc. (5" Dist.), 147 Ohio App.3d 350,2002-Ohio-1844,
770 N.E.2d 632, the Fifth Appellate District followed suit:

The cases reviewed by this court support the conclusion that the attempt must
be made according to the Rules of Civil Procedure. Only when the “attempt
to commence” is made according to the Rules of Civil Procedure may a
plaintiff avail himself or herself of the savings statute. Further, we have
found no case law that has permitted a plaintiff to use the saving statute
where service has failed due to a failure to use the proper method of service
under the Rules of Civil Procedure. The cases we have reviewed that
permitted the use of the savings statute used the proper method of service as
required by the Rules of Civil Procedure, but service was not perfected for
whatever reason.
Id., 2002-Ohio-1884 at §27.

Although not dispositive of the issue, the decision of this Court in Thomas v. Freeman
(1997), 79 Ohio St.3d 221, 680 N.E.2d 997, is likewise instructive. In Thomas, the Court found that
aplaintiffhad “attempted to commence” an action when he made repeated efforts to serve the named
defendants. The plaintiff was ultimately unable to effectuate service, and his claims were dismissed
for lack of prosecution. The Court held that the plaintifts’ claims were saved by R.C. 2305.19, and

that the plaintifftherefore had one year from the date of dismissal to re-file his claim. While Thomas

did not entirely define the scope of what is “attempted commencement,” its language suggests that

21



only a good faith attempt at serving a defendant satisfies the *“attempted commencement”
requirement of R.C. 2305.19(A). Indeed, the United States Court of Appeals for the Sixth Circuit
held as much in Coleman v. Department of Rehabilitation & Corrections (6™ Cir. (Ohio) August 28,
2002), NO. 01-3169, 46 Fed.Appx. 765, in concluding that a plaintiff’s attempt to serve John Doe
defendants by certified mail did ret constitute an “attempt to commence” for purposes of R.C.
2305.19:

Mustric, it seems, extends Thomas’ logic to invoke a type of faulr
requirement. That is, after Mustric, a plaintiff can not imvoke the Savings
Statute if the reason the action was dismissed was the plaintiff’s failure to
follow the correct procedures. Contrary to the district court’s opinion,
Mustric does not stand for the proposition that the Ohio Savings Statute
prevents a plaintiff from using a John Doe moniker in an action preserved by
the Savings Clause. Mustric’s proposition is much simpler than that — if the
dismissal is due to the plaintiff’s own errors, then the plaintiff’s action will
not be saved.

Mustric, as an unpublished decision of the Ohio Court of Appeals, is not
decisive if we believe the Ohio Supreme Court would have ruled otherwise.
Where the state’s highest court has not decided the issue before us, we may
“not disregard a decision of the state appellate court on point, unless [we are]
convinced by other persuasive data that the highest court of the state would
decide otherwise.” . . . While neither Thomas nor Mustric is completely on
point, each provides insight into this issue. Mustric is persuasive for its view
that a plaintiff whose case is dismissed due to his own neglect cannot later
take advantage of the Savings Statute. This 1s especially helpful as a logical
extension of Thomas, wherein the Ohio Supreme Court held the Savings
Statute can be invoked by a plaintiff who followed the proper statutory
service procedures, even if the service nonetheless failed. If this issue were
presented, we believe the Ohio Supreme Court would follow Mustric and
adopt the perfectly logical rule that a plaintiff cannot benefit from the
Savings Statute where the dismissal was due to the plaintiff’s own neglect.
. . . [emphasis added] [citations omitted)]

22



Id., 46 Fed. Appx. at 770.°
This case presents the Court with an opportunity to adopt the “perfectly logical rule” that a

plaintiff cannot benefit from the one-year extension of time provided by R.C. 2305.19(A) if the
dismissal of the plaintiff’s case was due to his own neglect. Adopting such a rule would be
consistent with the policy expressed in Gliozzo (that the Civil Rules cannot be disregarded to assist
a party who has failed to abide by them) and the stated policy that underlies the enactment of statutes
of limitation in Ohio:

Statutes of limitation are . . . designed to ensure an end to litigation and to

establish a state of stability and repose. . . . Although it was said many years

ago in Ohio . . . and elsewhere . . . that the statute of limitations was a

disfavored defense, the modern and better view is that it is as favored as any

other defense, since it is based on an important legislative policy. . . .

Although it has been said many times that the savings statute . . . is a

remedial statute and to be liberally construed.. . . the court is reluctant to infer

that this principle is of more importance than the policies mentioned without

completely clear evidence of legislative intent. [citations omitted]
LaBarbera v. Batsch (1967), 10 Ohio St.2d 106, 114, 227 N.E.2d 55. Accord Lawson v. Holmes,
Inc. (12® Dist.), 166 Ohio App.3d 857, 2005-Ohio-2511, 853 N.E.2d 712, Y25 (citing Whitman v.
Chas. F. Mann Painting Co., 6™ Dist. No. L-04-1114, 2005-Ohio-245 at 11, 2005 WL

126652)(“Neither legislative intent nor public policy supports an extension of the statute of

limitations. R.C. 2305.10 and the other applicable statutes of limitation mandate that complaints be

8¢ bears noting that the “fault” analysis employed by Coleman has been utilized by Ohio
appellate courts, albeit in contexts unrelated to Civ.R. 15(D). See Sorrell v. Estate of Datko (7"
Dist.), 147 Ohio App.3d 319, 2001-Ohio-3460, 770 N.E.2d 608, Y24 (plaintiffs’ demand of service
upon non-entity demonstrated “lack of . . . diligence” required by savings statute such that plaintiff
did not “attempt to commence” action for purpose of savings statute); Wells v. Michael, 10™ Dist.
No. 05AP-1353, 2006-Ohio-5871 at 114, 2006 WL 3199281 (attempting service upon party that does
not exist is reot “attempt to commence™ for purposes of savings statute).
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filed within specific periods of time. That mandatory language and those specific time limits reflect
the clearly expressed intent of the General Assembly that the time for filing a complaint not be
arbitrarily extended.”).

In the present case, the record contains #e evidence of an attempt by Appellees to discover
the identity of ContainerPort. Indeed, at the time Appellees filed their Amended Complaint, the case
was already ripe for dismissal under Civ.R. 4(E).” Appellees’ lack of effort, combined with their
lack of diligence, furthers ne policy interest and militates against a finding that R.C. 2305.19(A)
operates to extend the statute of limitations in the present case.

R.C. 2305.19(A) does not apply when a plaintiff fails to corhply strictly with the
requirements of Civ.R. 15(D). |

CONCLUSION

Based upon the foregoing, ContainerPort respectfully requests that the judgment of the Court
of Appeals be reversed, and that the judgment of the trial court be reinstated.
ContainerPort further requests that this Court answer the certified conflict question in the

negative.

’Civ.R. 4(F) provides that “[i]f a service of the summons and complaint is not made upon
a defendant within six months after the filing of the complaint and the party on whose behalf such
service was required cannot show good cause why such service was not made within that period, the
action shall be dismissed as to that defendant without prejudice upon the court’s own initiative with
notice to such party or upon motion.” The Complaint was filed on May 28, 2004. Thus, and as to
the John Doe Defendants, the case was ripe for dismissal on November 28, 2004. The Amended
Complaint was not filed until May 6, 2005.
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NOTICE, OF APPEAL OF APPELLANT CONTAINERPORT GROUP, INC.

Appellant ContainerPort Group, Inc. hereby gives notice of appeal to the Supreme Court
of Ohio from the judgment of the Trumbufl County Court of Appeals, Eleventh Appeilate
District, entered in Coutt of Appeals Case No. 2006-T-0032 on June 11, 2007.
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NOTICE OF CERTIFIED CONFLICT OF -
APPELLANT CONTAINERPORT GROUP, INC.

Pursuant to S.Ci.Pmc.R. IV, Sections 1 and 4, Appellant ContainerPort Group, Inc.
t“ContainerPart”) hereby gives notice that on June 29, 2007, the Court of Appeals for Trumbull
County, Eleventh Appellate District, in Case No. 2006-T-0032, issued a Judgment Entry
certifying a conflict among Ohio courts of appeal on the followiﬁg question:

Does the Ohio savings statute, R.C. 2305.19(A), apply to an action where plaintiff

fails to comply strictly with the requirements of Civ.R. 15(D) in serving the

otiginal complaint?

In its Judgment Entry, the Court of Appeals determined that its June 11, 2007 merit
Opinion and Judgment Entry is in conflict with the following opinions from the Fifth, Eighth,
and Tenth Appellate Districts: |

. Kramer v. Installations Unlimited, Inc. (5" Dist.), 147 Ohio App.3d 350,
2002-Ohio-1844, 770 N.E.2d 632

. Permanent Gen. Cos. Ins. Co. v. Corrigan (May 24, 2001), 8" Dist. No. 78290,
2001 WL 563072

. Mustric v. Penn Traffic Corp. (September 7, 2000), 10® Dist. No. 00AP-277,
2000 WL 1264526

It bears noting that the question certified by the Court of Appeals differs from the
question it was asked to certify. The question the Court of Appeals was asked to certify is the
~ following:

Does the Ohio savings statute, R.C. 2305.19(A), apply to “save” this case where
plaintiff did not attempt to commence the lawsuit by proper service pursuant to
Civ.R. 15(D)?

It bears further noting that in its Judgment Entry granting certification, the Court of

Appeals denied certification on the following question:

Ab



Does service by certified mail on a “John Doe” defendant, more than one year
after the original complaint was filed, meet the requirements of Civ.R. 15(D) and
the controlling Ohio Supreme Court case of Amerine v. Haughton Elevator Co.
(1989), 42 Ohio St.3d 577

A discretionary appeal is presently pending before this Court in Case No. 07-1119,
wherein ContainerPort has proposed the following Propositions of Law that relate to both the
certified and non-certified questions here in issue:

Proposition of Law No. I: A party who files an amended pleading pursuant to Civ.R.
15(D) must (1) aver in his original pleading that the plaintiff could not discover the name
of the unknown defendant; (2) include the words “name unknown” in the summons
accompanying the amended pleading; and (3) personally serve the summons and amended

- pleading on the newly-identified defendant in order to invoke the relation-back provisions
of Civ.R. 15(C) and avoid the statute of limitations as a bar.

Proposition of Law No. II: An action is not “attempted to be commenced” for purposes
of R.C. 2305.19(A), nor does an action “fail otherwise than upon the merits” for purposes
of R.C. 2305.19(A), when a plaintiff fails to request and obtain personal service upon a
previously identified John Doe in accordance with Civ.R. 15(D).

Finally, and in accordance w1th S.Ct.Prac.R. IV, Section 1, ContainerPort attaches hereto:
(1) a copy of the June 11, 2007 meﬁt Opinion (Appx. 1-13) and Judgment Entry (Appx. 14) of
the Court of Appeals; (2) a copy of the June 29, 2007 Judgment Entry of the Court of Appeals
certifying a conflict (Appx. 15-22); and (3) copies of the conflicting opinions in Kramer v.
Installations Unlimited, Inc. (5® Dist.), 147 Ohio App.3d 350, 2002-Ohio-1844, 770 N.E.2d 632
(Appx. 23-29); Permanent Gen. Cos. Ins. Co. v. Corrigan (May 24, 2001), 8 Dist. No. 78290,
2001 WL 563072 (Appx. 30-33); and Mustric v. Penn Traffic Corp. (September 7, 2000), 10%

Dist. No. 00AP-277, 2000 WL 1264526 (Appx. 34-39).
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COLLEEN MARY O'TOOLE, J.

{1} John and Melissa LaNeve appeal from the judgment of 'the Trumbull
County Court of Common Pleas, dismissing their action against China Shipping {North
America) Holding Co., Ltd. and ContainerPort Group, ln;:. pursuant to Civ.R. 12(8)(6).
We reverse and remand.

192} Mr. LaNeve alleges that he suffered injuries at his place of employment,

Atlas Recycling, Inc., May 28, 2002. May 28, 2004, he and Mrs. LaNeve filed the

underlying action for intentional tort, negligence, and joss of consortium against Atlas,

and various “John Doe” defendants. May 6, 2005, the LaNeves filed én amended
camplaint, replacing tWo of the John Doe defendants with China Sl;ipping and
ContainerPort, and instructing the clerk to issue summeoens by' certified mail. .Tﬁe docket
indicates that certified mail containers were prepared on or about May 19, 2005, and
surmmons issued May 23, 2005, The certified mail receipt from ContainerPort 'indiéates
service of the summons and amended complaint was made May 26, 2005; tha{ from
China Shipping shows service was made June 2, 2005.

{13} July 1, 2005, ContainerPort answered the amended complaint, asserting
the defenses of failure of and/cr improper service, and the statute of limitations. VJu-]y
28, 2005, China Shipping filed a motion to dismiss the amended complaint for failure o
state a claim, pursuant to Civ.R. 12(B)(6). China Shipping asserted that it had not been
personally served with the amended cbmplaint and summons, as required with former
John Doe defendants pursuant to Civ.R. 15(D), within the year required by Civ.R. 3(A).

Consequently, it arguéd the amended bomp]aint was time-barred, as it did not relate
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back to the filing of the original c;omplaint, which occuired the day the statute of
limitations far the LaNeves' claims ran on May 28, 2004.

{94} Aﬁgust 23, 2005, ContainerPort moved 1o dismiss the amended cornplaint
on substantially the same basis as had China Shipping. The LaNeves Oppoéed
December 19, 2005; and, China Shipping filed a reply brief December 29, 2005. .The
trial court held an evidentiary hearing January 5, 5.3006.' February 7, 2006, the trial court
dismissed the claims against China Shipping and ContainerPort, with prejudice, as time-
barred. March 2, 2006, the trial crourt filed a nunc pro tunc entry, ﬂnding there. was “‘no
just reason fo_r delay.”

{95} March 7, 2006, the LaNeves timely noticed this apPEél, assigning three
errors: |

{6} “[1.] The trial court erred in ruling that appellants’ claims. against appellees
were time barred by the two year statute of limitations because Q’vil Ruie 15(D) conflicts

with other law, and thus, is invalid, unenforceable and does not apply to this case.

{97}  “[2.] The trial court erred in ruling that appellants’ claims against appellees

wére time barred by the two year statute of limitations because appellants’ amended

complaint relates back to the original complaint, which was timely filed.

{98} “[3.] The trial court erred in ruling that appellants’ claims against appellees |

were time barred by the two year statute of limitations when the clerk of courts
unreasonably de!ayed preparing and issuing summons.”

{991 We deal with the assignments en masse..

{10} The ba;is for the motions to dismiss filed by defendants in this case is the

- gonjunction betweén Civ.R. 3(A), 15(C), and 15(D), with the two year statute of
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limitations for personal injury. China Shipping and ContainerPort argued in the trial

court, and continue to argue, as foliows:

{11} Civ.R. 15(D) demands personal service of the summons a-r-wd complaint
and/or amended complaint be made on a former John Doe deferndant when. its namé is
discovered.! It requires that the ariginal compiéint be served on such a defendant. It
requires certain “magic language” be included in the complaint and/or amended
complaint and one or more of the summons. The LaNeves never served the original

complaint on China Shipping or ContainerPort at all; they Servec_j the amended

complaint by certified mail. Thus, service was improper under Civ.R. 15(D}, and the

amended complaint does not relate back under Civ.R. 15(C).

{§12} Civ.R. 3(A) provides that a civil action is commenceid by filing a complaiht
with the court, if service is achieved within a year of the filing._' The original complaint in
this case was filed May 28, 2004, the last day of the applicable limitations period. Since
proper service was not achieved under Civ.R, ’15(D)A on either China Shipping or
ContainerPort within a year of May 28, 2004, this action did ‘-not commence within the

limitations period, and is time-barred.

1. We do not gquibbie with the point that personal service is required under the rule. We would note, for
senefit of parties and counsel, that there is some guestion as to whether the original complaint and
summons, or the amended complaint and summons, are the matters requiring personal service under
Civ.R, 15(D). See, e.g., Burya v. Lake Metroparks Bd. of Park Commrs., 11th Dist. Mo. 2005-L-015,
2006-Ohio 5192, at §38-39 (original complaint and summons, not amended complaint and summons,
must be personally served under Civ.R, 15(D)). See, also, Easter v. Complete Gen. Constr. Ca., 10th
Dist. No. 0BAP-763, 2007-Ohio-1297, at |24-29. But, see, Miller v. Am. Family Ins. Co., 6th Dist. No, OT-
02-011, 2002-0hio-7309, at 137 (amended complaint and summons to be personally served). It seems
- prucdent counsel should request personal service of both the original and amended complaints and
summons, and otherwise comply strictly with the provisions of Civ.R. 13(D) as regards to any pleading
served an a John Doe or former John Doe defendant,
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{13} Theflaw in this argumént results from failure to account for the interaction
of Civ.R. 3(A) and the savings statute, R.C. 2305.18. [n Goolsby v. Anderson Concrete
Corp. (1991), 61 Ohia St.3d 549, at the syilabus, the Supreme Court of Ohio held:

{14} "fw]hen service has not been obtained within one year of filing a
complaint, and the subsequent refiling of an identical complaint within rule would
provide an additional year within Whi-Ch to obtain service and commence an action undef
Civ.R. 3(A), an instruction to the clerk to attempt service on the complaint will be

equivalent to a refiling of the complaint.”

{§15] This rule applies, even though the statute of limitations expires during the -

one-year period for service obtained by the “refiling.” Cf."-.-Goolsby, at 550.

{16} In Fefterolf v. Hoffran-LaRoche, inc. (1995), 104 Ohio App.3d 272, 278,
we extended the rule in Goolsby to situations Wheré a would-be plaintiff files an
amended complaint, with demand for service, withir_& the limitations pericd.

{117} In Nationwide Mut. Ins. Co. v. Galman, 7th Dist. No. 03 MA 202, 2004-
Ohio-72086, the court held that a second amended complaint, filed outside th_e fwo year
statute of limitations for personal injury, was valid, sincé it benefitted from operation of
the savings statute due to filing of the first amended complaint within the limitations
period. 1d. at 4]28.

{418} In the instant case, the LaNeves filed their 'original complaint, including
various John boe defendants, May 28, 2004 — the final day allowed by the two-year
statute of limitations, R.C. 2305.10. This was an attempt to commence their actions
against China Shipping and ContainerPort, within the limitations period, as required to

-preserve the savings statute. R.C. 2305.19(A). They filed their amended complaint,
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with instructions for service, May 6, 25005, within the one year pericd allcwed for service
by Giv.R. 3(A). Pursuant to the authority of Fetterolf at 279, this was the equivalent of a
voluntary dismissal and refiling: i.e., a failure “ctherwise than upon the merits,” bringing
the savings statute into operation. Cf. Galman at 24-35. Thus, the LaNeves had éne
year from May 8, 2005 to perfect service upon China Shipping and ContainerPart,
pursuanito R.C. 2305.19(A). |

{9119} We are aware that other appellate courts have held a plaintiff may not

benefit from the savings statute when its attempt to commence an action is not fully

compliant with the Civil Rules. Thus, in Kramer v. Instaliations Unlimited, Inc. (2002), .

147 Ohio App.3d 350, 355-356, the Fifth District ‘}-u!ed that a plaintiff had not aitempted
to commence an action against a John Doe defendant, within the meaning of the
savings statute, when that plaintiff did not attefnp‘t personal service as required by
Civ.R. 15(D). The Kramer court rélied, in part, on a similar ruling by the Eighth District
in Permanent Gen, COS Ins. Co. v. Corrigan (May 24, 2001), 8th Dist. No. 782980, 2001
Ohio App. LEXIS 2317, In this case, of course, t;he LaNeves did not demand pe'rsonal
service on China Shipping or ContainerPort of either the original complaint and
summons, or amended complaint and summeons, when the latter was filed, Pursuant to
the authority of Kramer and Permanent G?n. COS Ins. Co., this failure to demand
proper service under Civ.R. 15(D) would be fatal to tﬁe LaNeves' actions.

{920} We respectiully believe those courts construing the phrase, “attempted to

he commenced,” as used in the savings statute, R.C. 2305.19(A)}, to mean “would have |

commenced except for some failure by the clerk, the process server, or the postal

- system,’; are reading too much into this simple phrase. It means what it says: the
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savings statute preserves, for a yeaur, any action which a would-be plaintiff has tried to
‘commence,. without success, due to the circumstances listed in the statute._ A failure to
comply with teéhnical service rules — such as that in Civ.R. 15(D) — is exactly the sort of
aftempt to commence an ac%ioh to which the savings statute is directed.

{§21} It should be recalled that service of process exists for two reasons: (1) so
a defendant knows an éctioh is pending, and may properly defend itself, and, (2) to give
the court in which the action is filed perscnal jurisdiction. Service of process is a

practical thing, not an abstraction for the delectation of legal scholars, and the courts of

Ohio should construe the civil rules regulating it in a practical light. See, e.g., Civ.R. -

1(B). This case is illustrative. Both Chins{' Shipping and ContainerPort received actual
notice of the pendency of the LaNeves’ claims, within a period appropriate under the
statute of limitations, Civ.R. 3(A), and the_'sa‘vings statute, unless the technical service
requirements of Civ.R. 15(D) are allqwed to trump all other considerations. This runs
contrary to the spirit and intent of the Civil Rules.

{922} The judgment of the Trumbull_l County Court of Common Pleas is reversed
and the matter is hereby remanded for further proceedings consistent with this opinion.
WILLIAM M. O'NEILL, J., concurs,

DIANE V. GRENDELL, J., dissents with.a Dissenting Opinion,

DIANE V. GRENDELL, J., dissents with a Dissenting Opinion.
1923} | respectfully dissent.

{24} The following points are undisputed.
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{925} John LeNeve's alleged: injuries occurred on May 28, 2002. The original

complaint was filed on May 28, 2004, against Atlas Recycling, Inc. and various John

Doe defendants. On May 28, 2004, the statute of limitations on LaNeve's personal
injury claims expired. R.C. 2305.10. |

{926} On May 6, 2005, LaNeve filed an amended complaint replacing two of-the
John Doe deféndants with China Shipping (North America) Holding Co., Ltd. and
ContainerPort Group, Inc. On May 26, 2005, ContainerPort was served with a copy of
the amended complaint by certiﬁéd mail. . On June 2, 2005, China Shipping was
likewise served with the amended cémplaint by certified mail.

{927} Since the statute of I}mitations on LaNeve's claims had run by the time
China Shipping and ContainerPort were added as defendants, it is necessary that the
amended complaint “relate back” to..thé date éf the filing of the ofiginal complaint.

{928} Ohio Civil Rule 3{A), governing the commencement of a civil suit,
provides: “A civil action is commenced by filing a complaint with the court, if service is
obtained within one year from such filing upon a named defendant, or upon an
incorrectly named defendant whose name js later corrected pursuant to Civ. R. 15(C),
or upon a defendant identified by a fictitious name whose name is later corrected
pursuant fo Civ. R. 15(D).”

{429} Under Civil Rule 3(A), “[é] plaintiff could therefore,” as LaNeve has done
herein, “file é éompiaint on the last day of the limitations period and have a full year

beyond that date within which to obtain service.” Goolsby v. Anderson Conicrete Corp.

{1891), 61 Ohio St.3d 548, 550.
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{430} The time within which to perfect service of a complaint may be extended
even further. “When service has not been obtained within one year of filing a complaint,
and the subsequent refiting of an identical complaint within the rule WOLll]d provide an
additional year_’ within which to obtain service and commence an action under Civ.R.
3(A), an instruction to the clerk to atternpt service on the complaint will be equivalent to
a reﬂiling..of the complaint.” 1d. at syilabus.

{931} The majority’s decision depends upon construing LaNeve’s May 6, 2005

amended complaint as a subsequent dismissal and refiling of the original complaint.

Thus, the majority concludes LaNeve had an additional year from May 6, 2005 within -

which to perfect service upon'.-.China Shipping and ContainerPort.

{932} However, constiuing LaNeve's amended complaint as a refiled original
complaint is not permissiole u_’nder Ohio law.

{933} “In determjning if a previously unknown, now known, defendant has been
property served so as to avoid the time of an applicable statute of limitations, Civ.R.
15({D) must be read in conjuzﬁction with Civ.R. 15(C) and 3(A)." Amerine v. Haughton
Flevator Co. (1989), 42 Ohio 8t.3d 57, at syllabus.

{434} Civ.R. 15(D) provides: “Amendments where name of party unknown. --
When the plaintiff does not know the name of a defendant, that defendant may be
designated in a pleading or procéeding by any name and description. When t?}e name is
discovered, the pleading or proceeding must be amended accordingly. The plaintiff, in
such case, must aver in the complaint the fact that he could not discover the name. The
summons must contain the words ‘name unknown,” and a copy thereof must be served

.personally upon the defendant.”
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{4351 Thus, “Civ.R. 15(D) spécificaliy requires that thé summons must be served
personally upen the defendant.” Amerine, 42 Ohio $t.3d at 58 (emphasis sic). This
court has acknowledged the necessity of personal service of the original complaint on a
John D_oe defendant in ordér to have the amended complaint relate back.. "Supreme
Court authority indicates *** that service of the original complaint and summons should
bé made on the former John Doe defendant, and that Civ.R. 15(D) explicitly requires
these to be by personal service.” Burya v. Lake Melroparks Bd. of Park Commrs., 11th

Dist. No. 2005-L-015, 2006-0hio-5192, at 39.2

{436} The facts in Burya are directly on point and ought to control the cutcome -

inthe present case. In Burya, the alleged injuries occurred on October 13, 2001, 1d. at
2. The plaintiffs filed a complaint on October 8, 2003, including thn Doe defendants.
Id. at §j4. On July 6, 2.00'4, plaintiffs moved to file an amended complaint identifying one
of the John Doe defendants. The amended complaint and summons were served upon
the John Doe defendant by certified mail. 1d. at 9. Thereafter, the former John Doe
defendant moved arfc_i was granted summary judgment on the ground that plaintiffs
faled to serve him pefsonaily as required-by Civ.R. 15(D). 1d. at §[11. This court agreed
and affirmed the decision of the lower court. Id. at 140 (“it was proper for the trial court
to grant him summary judgment on the .basis of the statute of 1imitatfons, once the one
year period provided foréewice under Civ.R. 3(A) ran in Octobef, 2004"),

{937} OQur decision in Burya is consistent with the decisions of other Ohio

appellate districts. See Easter v. Complete Gen. Constr. Co., 10th Dist. No. O-BAP-TBS,'

2. Burya v. Lake Metrcbarks Bd. of Park Commrs., 11th Dist. No. 2005-L-015, 2006-Ohio-5192, at {[39,
‘discretionary appeal allowed, 112 Ohio St.3d 1441, 2007-Chio-152 (on political subdivision immunity
issue), certification granted, 112 Ohioc St.3d 1438, 2007-Chic-152 {on political subdivision immunity
issue}. .

10
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2007-Ohio-1297, at 927 (“in order for an amendsd complaint to relate back to the
original complaint vis a vis a defendant originally identified by a fictitous name, the
plaintiff is required to personally serve the newly identified John Doe deféndant with a
copy of the original summens and complaint withi-n one year of the filing ofﬁ the original
complaint”); Kramer v Installations Unlimited Inc., 147 Ohio App.3d 350, 355, 2002-
Onio-1844 (*Civ.R. 15(D) specifically required appeliant tQ personally serve [a John Doe
defendant] and service by certified mail is not a permitted form of service for a formerly

fictitious now identified defendant”); Permanent Gen. Cos Ins. Co. v. Corrigan (May 24,

2001), 8th Dist. No. 78290, 2001 Ohio App. LEXIS 2317, at *4 (‘the personal service

requirement of.-‘-Civ.R. 15(D) is mandatory”); McConvilfe v. Jackson Comfort Sys., Inc.
(1994), 95 Ohio App.3d 297, 304 (requirements of Civ.R. 15(D) and 3(A} were not met
where “[s]ervicé of the amended complaint was accomplished by way of certified mail”
and the “amended complaint was filed beyond the expiration daté of the statute of
limitations”); Gaston v. Toledo (1995), 106 Ohio App.3d 66, 79 ("[ijt is only when a
plaintiff meets ’.c.he personal service requirement under Civ.R. 15(D), that such plaintiff
can benefit by the one-year of additional time to perfect service under Civ.R. 3(A)").
{438} Rather than follow Burya and the other authorities, the majority relies upon
the case df Goolsby, 61 Ohio St 3d 549, for_the proposition thét, “iwlhen service has not
been obtained within one year of filing a complaint, and the $ubsequent refiling of an
identical complaint within rule would provide an additional year within which to obtain
service and commence an action under Civ.R 3{A), an instruction to the clerk to attempt

service on the complaint will be equivalent to a refiling of the complaint.” Id. at syllabus.

11
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{139} Goolsby is easily distiﬁguished. First, none of the defendants in Goolshy
were John Doe defendants. Thus, the Supreme Court did not consider Civ.R. 3(A) “in
conjunction with” Civ.R. 15(D) as it had in Amerine. . Cf. Amerine, 42 Ohio St.3d 57, at
syllabus.

{§403 Second, the holding in Goolsby is premised on the factual situation where

the amended complain¥/instruction te the clerk to attempt service was made prior to the

expiration of the statute of limitations. As the Supreme Court stated, “in the case at

bar, the original com'p!aint was filed, it was not dismissed, and a demand for service

was made -- all prior to the expiration of the limitations period.” 61 Ohio St.3d at .

591 It '.;Nas "[ulnder these circumstances” that the plaintifi's attempt at service was
construed as a dismissal and refiling. 1d. (emphasis added). Cf. Pewitt v. Roberfs, 8th
Dist. No,‘ 85334, 2005-0hio-4298, at {[15 ("appellant's request for service on appellees
in this case was not made until after the two year limitations period expired, while the
request for service by the plaintiff in Goolsby was made within the original statute of
limitations”); Fetterroif v. Hoffman-LaRoche, Inc. (1995), 104 Ohio App.3d 272, 279
(halding that, under Goolsby, appellant’s claim for loss of consortium was barred since
service of the amended complaint occurred after the statuie of limitations had run on
this claim).

{@{]41} Similarly, the majority's recourse to the saving statute, R.C. 2305.19(A), is
unavailing. As with its reliance on Goolsby, the majority fails to apply the saving statute
in conjunction with the Civil Rules applicable to John Doe defendants. The majority’s
application of the saving statue is also contrary to precedent. See Mustric v. Penn

Taffic Corp. (Sept. 7, 2000), 10th Dist. No. 00AP-277, 2000 Ohio App. LEXIS 4032, at

12
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*13-*14 (holding .that R.C. 2305.19(A) did not apply where the plaintiff attempted to

commence the action against John Doe defendants by certified mail, "an improper
method under Civ.R. 15(D)"). |

{142} In sum, the outcome éf the present case is determined, unde_er Amerine,
Burya, and Civ.R. 13(D), by the fact that LaNeve attempted to serve China Shippiﬁg
and ContainerPort by certified mail, rather than personal service. -

{143} The majority opinion cavalierly disregards any consideration of Civ.R.

15(D} as a "technical service rule.” Rather than being "an abstraction for the delectation

of legal scholars,” the failure of a party to properly amend pleadings, in this case by

féiling to obtain personal jurisdiction over two John Doe defendants, is not the sort of
defect that the “"spirit of the Civil Rules” allows us to ignore. Cf. Pafferson v. V& M Auto
Body (1992), 63 Ohio St.3d 573, 577 (holdings based on the *spirit of the Civil Rules" do
not “stand for the proposition *** that where defects appear [in the amendment df
pleadings] they may be ignored”).

{744} The decision of the lower court should be affirmed.

13
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STATE OF OHIO C) IN THE COURT OF APPEALS
)SS.
COUNTY OF TRUMBULL ) ELEVENTH DISTRICT

JOHN A, LaNEVE, et al.,

Plaintiffs-Appellanis, .
JUDGMENT ENTRY
- VS - ) .
CASE NO. 2006-T-0032
ATLAS BECYCLING, INC.,

Defendant,

CHINA SHIPPING (NORTH AMERICA)
HOLDING CO., LTD,, et al.,

Defendants-Appellees.

For the reasons stated in the opinion of this court, it is the judgment and

order of this court that the judgment of the Trumbuil County Court of Common
Pleas is reversed and the matter is hereby remanded for further proceedings

consistent with this opinion.
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JUDGE COLLEEN MA Y O TOOLE"

WILLIAM M. O'NEILL, J., concurs,
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STATE OF OHIO )
1SS,
COUNTY OF TRUMBULL )

IN THE COURT OF APPEALS

ELEVENTH DISTRICT

JOHN A, LaNEVE, et al.,

Plaintiffs-Appellants,
JUDGMENT ENTRY
- VS -
CASE NO. 2006-T-0032
ATLAS RECYCLING, INC,

_ Defendant A
‘ FILED
CHINA SHIPPING (NDRTH AMER!CA) ' COUHTOFAPPEALS
MOLDING CO., LTD., et al., .JU'N 29 2007

Defendants-Appeliees. TRUMBULL COUN
o KARENINPANTEALL EN CLERK

L NP
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:Tn'ES‘-fn'aﬁen i before:the .court on-the joint rnet.ion of appellees China

Shipping - (North” America) Holding Co., Inc., and ContalnerPort Group Inc., to

certify conflicts’to the Supreme Court of Ohio, pursuant o Sectlon 3(By4), Artlcle
IV of the Ohio Constitution, S.Ct.Prac.R. IV, and App.R. 25, Appellees believe
the judgment of this-court in LaNeve v. Atlas Recycling, Inc., 11th Dist. No. 2006-
T-0032, 2007-Ohio-2856, conflicts; on two issues with those of other courts of
appeals. Appellants have-filed an ep-po_eltien.

In LaNeve, appellants John A. and Melissa LaNeve brought an action

'agamst various entities, including - certaln Jehn Doe defendants for IHJUI'IEBS

allegedly. suffered by Mr. LaNeve-a} hlS place of employment ld at “ﬂ2 The'

action was rlled on the last day of the two-year limitations per:od May 28, 2004

Cf. Id. May 6, 2005, the LaNeves filed an amended complaint, replacing two of

Fa
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the John Doe defendants with appeliess. Service of the amended complaint and
summons, via certified mall, was made on ContainerPort May 28, 2005; on China
Shipping, June 2, 2005. Id.

Both China Shipping and QontainerPort eventually moved to dismiss,
citing various alieged failures by the LaNeves to camply with the requirements of
Civ.R. 15(D), governing service of process on John Doe defendénts, including

failure to aver in the body of the compiaint that the defendants’. names could not

be discovered, and (especially) fack of personal service. LaNeve at §3-4. After .. .-

briefing and an _evidénﬁary hearing, the rial court granted the motions to dismiss. -

Id. at |4. By a decision filed June 8 2007, we re{rersed and rermanded, deeming
that .the savings -staiute, R.C. 230_5.19(A), allowed the taNeves one year from
the filing of the amended complaint on May _:6,22005, {o comply with the
requirements of Civ.R. 15(0). Id. atj f18.

The first issue on which apellees allege a conflict is stated as follows:
“Does service by certified mail on a 'John Doe’ éiefendant, more than one year
after the original complaint was filed, meet the requirements of Civ.R. 1’5(D) and
the centrolling. Ghie Supreme Court case of Ah’:erine v. Haughton Elevator Co.

(1988), 42 Ohio S$t.3d 577" Appellees contend our decision in LaNeve conflicts

~on this point with the decisions of the Third, Fifth, Sixth, Eighth, Ninth, Tenth and

Twelfth Appellate Districts in the following cases: Gafes v. Precision Post (Sept.
14, 1854), 3d Dist. No. 9-94-21, 1984 Ohio App. LEXIS 4148; Kramer v.
Instalfations Unlimited, Inc. (2002), 147 Ohio App.3d 350 (Fifth District); Whitman

v. Chas. F. Mann Painting Co., 6th Dist. No. L-04-1114, 2005-Ohio-245; Hodges
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v. Gates Mills Towers Apt. Co. (Sep. 28, 2000), 8th Dist. Mo. 77278, E-DDD Ohio
App: LEXIS 4477; McConville v. Jackson Comfort Systems, Inc. (1994), 95 Ohio
App.3d 297 (Ninth District); Easter v. Complete Gen. Constr. Ca., 10th Dist. Ne.
068AP-763, 2007-Ohic-1297; PIL.Imb v. River Cily Erectors, Inc. (2000), 136 éhio
App.3d 684 (Tenth District); W. v. Ofis Elevator Co. (1997), 118 Ohio App.3d 763
(Tenth District); and LéWSOﬁ v. Holmes, inc., 166 Ohio App.3d 857, 2008-Ohic-

2511,

. The second-issue on which...appelléeé.'aliege a conflict exists is stated. as -

follows: "“Does the Ohio savings statute, '_R.C. 2305.19(A), apply to 'save’ this” _

case where plaintiff did not Aaﬁempt to coj;nmence the {awsuit by proper setvice
pursuani ta Civ.R. 'lS(Dj?" Appellees contend our decision in LaNeve conflicts
on this point with decisions of the Fifth, E-ighth, and Tenth Appellate Districis in
the following cases: Kramer,- supra, (Fifth District); Permanent Gen. COS Ins. Co.
v. Corrigan (May 24, 2001), 8th Dist. No. 78290, 2001 Ohio App. LEXIS 2317;
and Musiric v. Penn Traffic Corp. {(Sept. ?,‘_EDDD), 10th Dist. No. D0APR-277, 2000
Ohio App. LEXIS 4032,

Three cenditions.must be met for an appeliate court to certify a question to
the Supreme Court of Ohio. Whitelock v. Gilbane Bidg. Co. (1993), 66 Ohio
5t.3d 594, 596. | |

- "First, the certifying court must find that its judgment is in confiict with the
judgment of a court of appeals of another district and the asseried conflict must
be 'upon the same guestion.! Second, the alleged conflict must be on a rule of

law — not facts. Third, the journal entry or opinion of the certifying court must
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clearly set forth that rule of faw which the certifying court contends is in conflict
with the judgment on the same question by other district cours of appeals.”
{Emphasis sic.)

We respectfully believe application of the foregaing principles to Ithe issues
presented by appellees dictates we deny certification of thsir first issue. The
various cases éitE'd in support of it all concern various failures by plaintiffs to

comply with the requirements of Civ.R. 15{D). Thus, in Gates and Lawson, the

. Third:-and. Twelfth Districts affirmed g'fénts of summary judgmeht to former John . .

Doe defehdants when plaintiffs failé_d to aver in the body of the complaints that -

the names of these defendants couj‘-id not be discovered. Gales at 9; Lawson at
2t In McConville and Easter, the Ninth -and Tenth Appellate Districts held that
the original complaint and summon_ia must be personally served on former John
Doe defendants. MC‘ConviHe at 304: Easter at 7]27-29. [n Hodges, the Eighth
Appellate District fouﬁd that Civ.R. 15(D) requires persohal service of the
amended complaint and summons c;n John Dee defendants. Hodges at 7.

in sum, the cases relied on by appellees in support of their first issue all
agree that plaintiffs, in serving John Doe defendants, musi comply with the
requirements of Civ.R. 15(D): they simply do not agree on what those
requirements are. In LaNeve, we e.tffin.ned the proposition that the requirementis
of Civ.R. 15(D) must be met in order to obtain jurisdiction of a John Doe
defendant. Cf. LaNeve at §[11, in.1. We_noted, h‘owever, the murkiness of the
rule’s application. Id. Strictly speaking, the only point on which we disagreed

with the cases cited by ap[ﬁellees was our assumptioh, sub silentio, that the
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LaNeves' failure {o aver in the quy of the complaint that they could not discover
the names of the defendants was not fatal. This conflicts with Gates and Lawson
— but is not the issue appellees ask us to certify.

The-gist of our holding in LaNeve was that the savings s;tatute applied to
permit plainﬁff_s one further year to obtain service on China Shipping and
Containeil'Port — in compliance with Civ.R. 15(D). Cf. Id. at {[13-18. This clearly
conflicts with the decisions of the courts in Kramer, Permanent COS Ins. Co.,

. and- Mustric, all of which .héid- 'that failure to comply with the requirements of

Civ.R. 15(D), initially, me_antl_that no attempt had been made to commence an-

action, rendering the saving'-é. statute inapplicable. Kramer at 356; Permanent
COS Ins. Co. at 7-8; Mustric at 13-14. Consequently, we certify the following
question to the Supreme Courr_t of Ohio:
| “Does th.é Ohio savings statute, R.C. 2305.19(A), apply to an action where
plainiiff fails to compfy strictly with the requirements of Civ.R. 15(D) in serving the
original complaint?” -‘
Appellees’ motion to certify is denied in part and granted in part.

Cillorn Wiain @ads

JUDG@‘ COLLEEM MARY O'TOOLE

WILLIAM M. O’'NEILL, J., concurs,

DIANE V. GRENDELL, J., concurs in part, dissents in part, with a Concurring/
Dissenting Opinion.

DIANE V. GRENDELL, J., concurs in part, dissents in part, with a Concurring/
Dissenting Opinion.
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| concur in the decision to certify a conflict on the second is‘sue presented,
although the qualifying adverb "strictly" has been unnecessarily added to the
proposed questign. In the present case, appellees did not "strictly”
"substantially,” or even "minimally” comply with Civ.R. 15(D).

As to the first question, [ respectfully dissent and would certify a conflict
with the case set forth below. |

In LaNeve, the majority of this court held that compliance with the

pravisions of Civ.R. 15(D) was not necessary in order to preserve.a cause .of..

action against John Doe defendants. 2007-Ohio-2856, at Y21 (‘unless the

technical service requirements of Civ.R.15(D) are allowed to trump all other

considerations,” appeilees have commenced their action in accordance with.

Civ.R. 3{(A)) (emphasﬁs sic); id. at §20 (the "failure to comply with technical
service trules - s_uch as that in Civ.R. 15(D) -- is exactly the sort of attempt to
comnmence an action to which the savings statute is directed”); id. at 19
{("lplursuant to the at.;tbority of Kramer and Permaneﬁf Gen. COS Ins. Co,
[appellees'] failure to demand proper service under Civ.R. 15(D) would be fatal to
[their] actions”).

Civil Rule 15(D) provides that, when amending a complainf to identify
John Dgde defendants, “[tjhe sﬁmﬁﬁns must contain the words 'name_ unknown,
and a copy thereof must be served personally upon the defendant” In the
present case, appellants complied with neither requirement.

In Kramer v. Installations Unlimited, Inc., 147 Ohio App.3d 350, 2002-

Ohio-1844, the Fifth District held that a complaint was time-barred where

A28




plaintifis served John Doe defendants by certified mail, rather than personally as
required by Civ.R. 15(D). Id. at 355.

In Whitman v. Chas. F. Mann Painting Co., 6th Dist. No. L-04-1114, 2005-
Ohio-245, the 3ixth District held that an.amended. complaint did not relate back
where service of the complaint was by certified mail and the éummons did hqt
contain the words "name unknown.™ 1d. at 8.

In Hodges v. Gates Mills Téwers Apt. Co. (Sept. 28, 2000), 8th-Dist. No.

77278, 2000 Ohicﬁﬁpp. LEXIS 4477, the Eight District held that an action against

John Doe defehdants was timed-barred where service of the camplaint was by’

c_ert'tﬁed mail, réa.'ther than personal service. d. at *7.

In McConville v. Jackson Cornfort Systems, Inc. (1994), 85 Ohio App.3d
297, the Ninth _bia’trict held that service of an amended complaint on John Dee
d"efendants by certified mail, rather than by personal service, did not relate back
io the filing of the original complaint. 1d. at 304.

In F’J’umi; v. River City Erecfors, Inc. (ZDﬁD), 136 Ohio App.3d 684, the
Tenth District held that an amended complaint did not relate back to the filing of
the original- complaint where. the summons did' not contain the words "name
unknown" and service was by certified mail. 1d. at-687.

The result iﬁ each of these cases would be different uné_:l'er our holding in
LaNeve. Contrary to the majority's position, this is precisely the issue appeliees
seek 1o have certified to' the Supreme Court: "Does service by certified mail on a

'John Doe' defendant, more than one year after the original complaint was filed,
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meet the requirements of Giv.R. 15(D) and the controlling Ohic Supreme Court
case of Amerine v. Haughton Elevatar Co. (1888), 42 Ohio St.3d 577"

Accordingly, appellees’ first proposed question also should be certified as

a conflict.
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147 Ohio App.3d 350, 770 N.E.2d 632, 2002 -Ohjo- 1844

Court of Appeals of Chio,
Fifth District, Licking County.
KRAMER, Appellant,
V.
INSTALLATIONS UNLIMITED, INC., et al., Appellees,
No. 01 CA 73, ..
Decided Apr. 12, 2002.

Personal iniury action was brought against corporation. The Court of Common Pleas, Licking County,
dismissed action, and plaintiff appealed. The Court of Appeals, Wise, J., held that; (1) plaintiff failed
to properly serve corporation personailly, and (2) amended compialnt was not protected against
statute of limitations by savings statute.

Affirmed.

Wwest Headnotes

30 Appeal and Error
7= 30XVI Review
1x30XVI(F) Trial De Novo
+«:30k892 Trial De Novo
: :_4'--1-3Dk893 Cases Triabie in Appellate Court
----- =+30k893{1) k. In General. Most Cited Cases
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Under a de novo analysis of the grant of a metion to dismiss for failure to state a claim, an appellate

court must accept all factual allegations of the compiaint as true, and all reasonable inferences must
be drawn in favor of the nonmoving party.

[4] KeyCite Notes

1+=313 Process
w3131 Service
=31311(AY Personal Service in General
i#313k56 Persons to Be Served
<#313Kk57 k. In General. Most Cited Cases

Rule governing amendment of complaints to name previously unnamed defendants specifically
requires that the surmmons be personally served upon the defendant. Rules Civ.Proc., Rule 15(D).

241 Limitation of Actions
=24111 Computation of Period of Limitation
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i 241k121 Defects as to Parties

<=241k121(2) k. Amendment of Defects. Most Cited Cases

[5] KeyCite_Notes

The use of a fictitious defendant's name, with subsequent correction by amendment of the real name,
relates back to the filing of the original complaint, and service must be obtained within one year of
~ thefiling of the original complaint. Rules Civ.Proc., Rule 15(D}.

-:241 Limitation of Actions
24111 Computation of Period of anjtatton
w2431 1HH) Commencement of Proceeding; Relation Back
;,-«1241k11? Proceedings Constituting Commencement of Action
1=+241k119 Issuance and Service of Process
ww241k119(3) k. Service of Process. Most Cited Cases

[6] KeyCite Notes

Under one-year rule, service does not have to be made within the statute of limitations on a former
John Doe defendant, now named, as long as the original complaint has been filed before the
expiration of the statute of limitations. Rules Civ,Proc., Rule 3(A).
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<x=241 Limitation of Actions .
iw=24111 Computation of Period of Limitation
=243 1I(H) Commencement of Proceeding; Relation Back
w2 41k117 Proceedings Constituting Commencement of Action
=241Kk119 Issuance and Service of Process
+7241k119(3) k. Service of Process. Mast Cited Cases

4241 Limitation of Actions KeyCite Notes
24111 Computation of Period of Limitation
=241 LI(H) Commencement of Proceeding; Relation Back
=241k121 Defects as to Parties
we241k121(2) k. Amendment of Defects, Most Cited Cases

Personal injury plaintiff's amended complaint, identifying a former John Daoe defendant, did not relate
back to original pleading, and was thus time-barred, where defendant was not served in person, but
by certified mail.

=241 Limitation of Actions
24111 Computation of Period of Limitation
2= 24111(H) Commencement of Proceeding; Relation Back
17241 k130 New Action After Dismissal or Nonsuit or Failure of Former Action
=2431Kk130(5) k. Dismissal or Nonsuit in General. Most Cited Cases

[ 8] KeyCite Notes

Defendant's amended complaint against corporation in personal injury action, which identified a
former John Doe defendant, was not protected from two-year statute of limitations by savings
statute, where plaintiff did not properly attempt to commence the action by personally serving
corporation, but served by certified mail. R.C. § 2305,19; Rules Civ.Proc., Rules 3{A), 15(D).

**§33 *352 Stephen R, McCann, Zanesville, for apbellant. :
Isaac, Brant, Ledman & Teetor, L.LP, Terri-B. Gregori and John E. Vincent, Columbus, for appeliees.

WISE, Judge.

{1 L} Appellant Stephan McCann appeals the decision of the Licking County Court of Common Pleas
that granted appellee Installations Unlimited, Inc.'s motion to dismiss. The following facts give rise to
this appeal.

{1 2} Appetlant McCann sustained personal injuries from a fall on March 6, 1998. Appellant filed his
original complaint on March 2, 2000, which named three defendants and ten John Doe defendants.
During discovery, appeliant learned that Installations Unlimited may be a party responsible for the
injuries he sustained. Therefore, on December 5, 2000, appellant filed an amended complaint that
included Installations Unlimited as a defendant but did not substitute Installations Unlimited for one of

thelohn Doe defendants. The amended complaint also included the ten John Doe defendants
identified in the original complaint.

{93} Appellant served Installations Unlimited with the summons and amended complaint by certified
mail. Appeliant concedes that personal service of the summons and amended complaint upon
Installations Unlimited was not attempted and did not eccur. Installations Unlimited filed an answer to
the amended complaint on January 2, 2001. In its answer, Installations Unlimited asserted the

statute of limitations and failure of process and/or failure of service as affirmative defenses.
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{1 4} On March 8, 2001, Installations Unlimited filed a motion for summary **634 judament,
arguing that appellant failed to obtain personal service as required under the Rules of Civil Procedure,
On the same date, appellant voluntarily dismissed the original action without prejudice and refiled the
present case. Installations Unlimited was served with this complaint via ordinary U.S. Mail on April 17,
2001. On May 15, 2001, Installations Unlimited filed a motion to dismiss on the basis that appeliant's
claims were barred by the statute of limitations due *353 to appellant's failure to personally serve it

with a copy of the summons and complaint. The trial court granted Instailatsons Unlimited's motion to-
dismiss on July 2, 2001.

{1 5} Appellant timely filed a notice of appeal and sets forth the following assignment of error for aur
consideration:

{1 6} "L. The trial court erred in granting defendant-appellee's motion to dismiss.”

I

{1 7} Appellant sets forth two arguments in support of his sole assignment of error. First, appellant
maintains that R.C, 2305.19, the saving statute, should be liberally construed to allow him te have his
trial on the merits. Second, appeliant contends that the trial court's focus on Civ.R. 3{A) and Civ.R.
15(D) is too narrow and does not recognize the interrelationship of the saving statute and the Rules
of Civil Procedure. We disagree with both arguments.

{‘ﬂ 8} Installations Unlimited filad its motion to dismiss pursuant to Civ.R, 12
_(B)(G) Our standard of review on a Civ.R. 12(B)(6) motion to dismiss is de novo. Greefey v. Miami
Valley Maintenance Contrs,, Inc. (1990}, 49 Ohio St.3d 228, 229, 551 N.E.2d 981. A motion to
dismiss for failure to state a claim upon which relief can be granted is procedural and tests the
sufficiency of the complaint. State ex ref. Hansen v. Guernsey Cty. Bd. of Commrs. {1992), 65 Ohio
St.3d 545, 548, 605 N.E.2d 378. Therefore, the court wili determine only whether the allegations
contained in the complaint are legally sufficient to state a claim. Id, Under a de novo analysis, we
roust accept all factual ailegations of the complaint as true and all reasonable inferences must be
drawn in favor of the nonmoving party. Byrd v. Faber {1991), 57 Ohio St.3d 56, 60, 565 N.E.2d 584.
1t is based upon this standard that we review appellant's sole assignment of error,

{99} In addressing the issues raised by appellant in his assignment of error, we first refer to the
Ohio Supreme Court's decision in A/merine v, Haughton Elevator Co, {1989}, 42 Ohlo St.3d 57, 537
N.E.2d 208, syllabus, wherein the court held:

{9 10} "In determining if a previously unknown, now known, defendant has been properly served so
as to avoid the time bar of an applicable statute of limitations, Civ.R. 15(D) must be read in
conjunction with Civ,R. 15(C) and 3(A).”

{911} Civ.R. 15(D) addresses amendments to a complaint where the name of a party is unknown
and provides as follows:

{112} “When the plaintiff does not know the name of a defendant, that defendant may be
designated in a pleading ar proceeding hy any name and *354 description. When the name is
discovered, the pleading or proceeding must be amended accordingly. The plaintiff, in such case,
must aver in the complaint the fact that he could not discaver the name. The summons must contain
thewords ‘name unknown,’ and the capy thereof must be served personally upon the defendant.”

{113} The Amerine decision also refers to Civ.R. 3(A), which provides:

*x635 {Y 14} “A civil action is commenced by filing a complaint with the court, if service is obtained
within ona year from such filing upon a named defendant, or upon an incorrectly named defendant
whose name is later corrected pursuant to Civ.R. 15(C), or upon a defendant identified by a fictitious

hup:/!webzwesﬂaw.com/result/documenttext.aspx?docsample=False&sv=Split&service=... 71242007
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name whose name is later corrected pursuant to Civ.R. 15(D).”

4] [51 [gl {9 153 Thus, Civ.R. 15{D) specificaily requires that the summons be
personally served upon the defendant. Amerine at 58, 537 N,E.2d 208, Further, the use of a fictitious
name with subsequent correction, by amendment, of the real name of a defendant under Civ.R, 15(D)
relates back to the filing of the original complaint and service must be obtained within one year of the
filing of the original complaint. Id. at 59, 537 N.E.2d 208. Alse under Civ.R. 3{A), service does not
have to be made on the formerly fictitious, now identified defendant, within the statute of limitations
as long as the original complaint has been filed before the expiration of the statute of limitations. 1d.

71 {1 16} In applying the above rutes and case law from variocus districts to the facts of the
case sub judice, the trial court concluded that appellant's claim was time-barred because he failed to
comply with the Rules of Civil Procedure for substituting and properly serving a John Doe defendant.
Judgment Entry, July 2, 2001, at 2. The trial court relied upon the case of Plumb v. River City
Erectors, Inc. {2008), 136 Ohjo App.3d 684, 737 N.E.2d 610, to support its conclusion that
appellant’s amended complaint did not relate back to the filing date of the original compiaint due to
appellant’s failure ta comply with Civ.R. 15(D).

11 7} The Plumb case addressed the issue af whether service of an amended complaint via certified
mail upan a praeviously unknown, but later identified, defendant was sufficient to withstand the
statute of limitations. In Plumé, the plaintiff was injured on September 21, 1995, and filed suit
naming several defendants and a fictitious “"XYZ" Corporation aon August 25, 1997. Id. at 686, 737
N.E.2d 610. Plaintiif filed an amended compiaint substituting the defendant River City for the fictitious
"X¥YZ Corporation” on August 8, 1998, Id. River City was served the summons and amended
complaint by certified mail on August 24, 1998, Id. In addition, a special process server was
appointed and personally served a copy of the amended complaint upen River City. I1d. *¥355
However, the process server did not personally serve River City with a copy of the summons. Id.

<1 18} River City filed a motion to dismiss the amended complaint and argued that it did not relate
back to the date of the original complaint because River City was not perscnally served a copy of the
summans. Id. The trial court granted River City's motion to dismiss. Id. The Tenth District Court of
Appeals affirmed the trial court's holding that although River City was personally served with a copy
of the amended compiaint, the court of appeals noted that Civ.R, 15{D} requires that a copy of the
summons be personally served upon the newly identified defendant. Id. at 687, 737 N.E.2d 610.
Because River City was not personally served a copy of the summaons, plaintiffs amended complaint

did not relate back to the filing date of the original complaint and was therefore time-barred. Id. at
687-688, 737 N.E.2d 610,

49 19} In applying the analysis of the Plumb case to the facts of this case, we conclude, as did the
trial court, that appellant's complaint is time-barrad hecause appellant did not properly serve
Installations Unlimited with a copy of the summons and amended complaint. Civ.R. 15(D}
specifically * *838 required appellant to personally serve Installations Unlimited, and service by
certified mail is not a permitted form of service for a formerly fictitious, now identified, defendant,
Therefore, appellant’s complaint is time-barred under the applicable statute of limitations.

{920} In response, appellant refers to R.C, 2305.19, the saving statute, which provides:
{921} *In an action commenced, or attempted to be commenced, if in due time a judgment for the
plaintiff is reversed, or if the plaintiff fails otherwise than upon the merits, and the time limited for the

commencement of such action at the date of reversal or failure has expired, the plaintiff, * * * may
commence a new action within one year after such daie. * * **

[8] — {922} Appellant maintains that he “attempted to commence” this lawsuit by serving
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Installations Unlimited via certified mail. Thereafter, appelilant voluntarily dismissed the lawsuit, which
constitutes a failure otherwise than upon the merits within the meaning of the saving statute, and
refiled the complaint. In respense to this argument, the trial court concluded in its judgment entry
that appeilant's claim was not protected by the saving statute because appellant failed to properiy
“attempt to commence” the action by personally serving Instaliations Unlimited with a copy of the
summons and amended complaint. Judgment Entry, July 2, 2001, at 6,

{1 23} In reaching this conclusion, the trial court relied upon the case of *356 Permanent Gen. Cos.
Ins, Co. v. Corrigan (May 24, 2001), Cuyahoga App. No. 78290, 2001 WL 563072, In Permanent
Gen., the Eighth District Court of Appeals held:

{1 24} "[Wlhen a plaintiff is permitted to amend his or her camplaint to specifically name a former
John Doe defendant, such defendant must be personally served pursuant to Civ.R. 15(D). Here,
appellant did not do so. Rather, appetlant served Ingle Barr by certified mail. The question becomes,

did appellant attempt to serve Ingle Barr such that the savings statute is applicable. We find that
appellant did not.

{1 25} "We believe that an attempt to commence as set forth in R.C. 2305.19 must be pursuant to a
method of service that is proper under the Civil Rules. Here, appellant's method of attempting to
commence the action was pursuant to certified mail service, an improper methed under Civ.R. 15(D).
Not only did appellant not actualiy serve Ingle Barr by personal service, appellant did not even
attempt Ingle Barr by personal service. Personal service is the only method by which a now named-
John Doe defendant may be served. Hence, appellant did not properly attempt to commence the
action against Ingle Barr. Because appellant did not properly attempt to commence the action against
ingle Barr, the savings statute is inapplicable. Thevrefore, appellant failed to bring the present action
against Ingle Barr within the applicable statute of limitations, and summary judgment in favor of
Ingle Barr was appropriate. * * *" I, at 2-3, quoting Mustric v. Pann Traffic Corp. (Sept. 7, 2000),
Frankiin &pp. Mo, DOAP-277, 2000 WL 1264526,

19 26} We agree with the trial court's conclusion that the saving statute is not available to protect
appellant’'s claim from the two-year statute of limitations. Although, arguably, appellant did “attempt
to commence” the lawsuit within the two-year statute of limitations by serving appellant via certified
mail, the attempt was impraper under Civ.R. 15(D).

49 27} The cases reviewed by this court support the conclusion that the attempt must be made
according to the Rules of Civil Procedure. Only when the **$37 “attempt to commence” is made
according to the Rutes of Civil Procedure may a plaintiff avail himself or herself of the savings statute.
Further, we have found no case law that has permitted a plaintiff to use the saving statute where
‘service failed due to a failure£o use the proper method of service under the Rules of Civil Procedure.
The cases we have reviewed that permitted the use of the savings statute used the proper method of

service as required by the Rules of Civil Procedure, but service was not perfected for whatever
reason.

4928} Accordingly, we conclude that the trial court property granted Installations Unlimited's motion
to dismiss.

{929} Appellant's sole assignment of error is overruled.

*357 {9 30} For the foregoing reasons, the judgment of the Court of Common Pleas, Licking County,
Ohio, is hereby affirmed.

Judgment affirmed.

GWIN, P.J., and FARMER, 1., concur.
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Kramer v, Installations Unlimited, Inc. . '
147 Ohio App.3d 350, 770 N.E.2d 632, 2002 -Ohio- 1844
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JOURNAL ENTRY AND OPINION.

CORRIGAN.

*1 Plaintiffs-appellants Allstate Insurance Company, Christine Brown and Christopher Brown
{hereinafter appellants ) appeal from the trial court's grant of summary judgment in favor of

defendant-appeliee Ed Corrigan. Because we find that the appellants singular assignment of error is
without merit, we affirm the ruling of the trial court,

On February 26, 1998, appellants filed Case No. 349743 in the Cuyahoga County Court of Common
Pleas seeking reimbursement for expenses paid and other damages arising out of an autemaobile
accident on March 9, 1996. The lawsuit named as defendants Mary Corrigan and a John Doe as
defendants. On September 24, 1998 the appellants attempted to amend the comgpiaint by substituting
appellee Ed Corrigan for John Dae. Appeilants attempted service on Corrigan via certified mall at the
time that the complaint was amended. On December 22, 1998, the complaint was voluntarily
dismissed by the appelants. The action was then re-filed by the appellants within one year of the
voluntary dismissal on-December 2, 1999 as Case No. 397639.

On April 12, 2000, the appellee filed a motion for summary judgment. The basis for the motion was
that the appellants had failed to attempt commencement of service during the pendency of the initial
action making them unable to avail themselves to the savings statute and thus were time barred by
the statute of limitations from maintaining the action as the secand complaint was filed well over two
years from the time of the accident. The appellee's motion for summary judgment was granted by the
triat court on lune 21, 2000. The appellants timely- filed the within appeal July 12, 2000. The
appellants present one assignment of error for this court's review as follows:

I. THE TRIAL COURT ERRED IN GRANTING DEFENDANT'S MOTION FOR SUMMARY JUDGMENT BASED
ONTHE STATUTE OF LIMITATIONS BECAUSE OHIO'S SAVINGS STATUTE, REVISED CODE $2305.19,
APPLIES TO ACTIONS THAT HAVE BEEN COMMENCED OR ATTEMPTED TO BE COMMENCED.

Civ.R. 56 provides that summary judgment may be granted only after the trial court determines: 1)
no genuine issues as to any material fact remain to be litigated; 2) the moving party is entitled to
judgment as a matter of law; and 3} it appears from the evidence that reascnable minds can come
but to one conclusion and viewing such evidence most strongly in favor of the party against whomn the
mation for summary judgment is made, that conclusion Is adverse to that party. Norris v. Ohie Std.

OjfCo. (1982), 70 Ohio App.2d 1, 433 N.E.2d 620; Ternple v. Wean United, Inc. (1977), 50 Ohio
St2d 317, 364 N.E.2d 267,

hitp/iweb2 westlaw.com/result/documenttext.aspx?docsample=False&sv=Split&service=... 7/24/2007 A38



2001 WL 563072 Page 2 of 4

It is well established that the party seeking summary judgment bears the burden of dernonstrating
that no issues of material fact exist for trial. Celotex Corp, v, Catrett (1987), 477 U.S. 317, 330, 106
S.Ct. 2548, 91 1.Ed.2d 265; Mitseff v. Wheeler (1988), 38 Chio St.3d 112, 115, 526 N.E.2d 798.

Doubts must be resclved in favor of the nonmoving party. Murphy v, Reynoldsburg (1982), 65 Ohio
St.3d 356, 604 N.E.2d 138,

*2 This court reviews the lower court’'s granting of summary judgment de novo. Brown v. Scioto 8d.
of Commirs. {1993), 87 Ohio App.3d 704, 622 N.E.2d 1153.

The appellee maintains that the appellants did not properly attempt to commence the initial action
against him because they failed to comply with Civ.R. 15(D) which requires that when a pleading is
amended to substitute @ party whaose identity was previously unknown, service of such pleading must
be made personally and may not be made via certified mail.

Civ.R. 15(D) states:

Amendments where name of party unknown. When the plaintiff does nat know the name of a
defendant, that defendant may be designated in a pieading or proceeding by any name and
description. When the name is discovered, the pleading or proceeding must be amended accordingly,
The plaintiff, in such case, must aver in the complaint the fact that he could not discover the name.
The summons must contain the words name unknown, and a copy thereof must be served personally
upon the defendant. (Emphasis added.)

This court has previously held that the personal service requirement of Civ.R. 15(D) is mandatory:

GCiv.R. 15(D} specifically requires that the summons must be served personally upon the defendant. In
this case, service was performed by way of certified mail which is clearly not in accordance with the
requirement of Civ.R. 15(D}. (Emphasis sic.) Hodges v. Gates Mjlls Tower Apt. Co. (September 28,
2000), Cuvahoaa App. No. 77278, unreported, citing Amerlfine v. Haughton Elevator Co. (1989), 42
Ohio 5t.3d 57, 58, 537 N.E.2d 208,

The Hodges court went on to hold that as appellants failed to satisfy the personal service requirement

of Cv.R. 15(D) within one year of amending their complaint * * * the trial court properly granted
summary judgment * * *

Civ.R, 3(A) states:

Commencement. A civil action is commenced by filing a complaint with the court, if service is
obtained within one year from such filing upon a named defendant, or upan an incorrectly named
defendant whiose name is later corrected pursuant to Rule 15(C), or upon a defendant identified by a
fictitious name whose name is later corrected pursuant to Rule 15(D). (Emphasis added.)

In Austin v. Stapdard Bldg. (Dec. 4, 1997), Cuyahoga App. No. 71840, unreported, this court held
thatin order for an amendment of a complaint naming a fictitious defendant to relate back to the

initial filing date under Civ.R. 15(D), a copy of the complaint must be served personally upon the
defendant upon fearning his true identity.

[1]fa plaintiff timely files an action naming an unknown “John Dae” defendant containing the words
“name unknown,” then, even though a statute of limitations has intervened, plaintiff may serve the
John Doe defendant upon discovering whao he is within one year after commencing the action by

personaily serving a copy of the summons upeon him. Civ.R. 15(D). The amended complaint then
relates back to the initial filing date of the complaint. Civ.R. 3{A).
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*3 Consequently, where, as here, appellant has failed to follow the requirements of Civ.R. 15(D}), she
is unable to claim the benefit of the relation back of the amended complaint as provided by Civ.R. 3
{A). Amerline supra; see, also, Gaston v, City of Toledo (1995}, 106 Ohio App.3d §6, 79, 665 N.E.2d
264; McConville v. Jackson Comfort Systems, Inc. {1994), 95 Chio App.3d 297, 642 N.E.2d 416.
Therefore, we find that Civ.R. 15(D) governs the matter before us and appellant's failure to follow the
requirements of that rule preclude her from gaining the benefit of the relation back of her amended
complaint to the date of filing as permitted by Civ.R. 3(A). The trial court properly granted summary
judgment to appellee on the basis of Amnerlfine, supra. (Emphasis added.)

In Mustric v. Penn Traffic Corp. (Sept. 7, 2000}, Franklin App. No. D0AP-277, unreported, the Tenth
Appellate District addressed the identical issue as is presented to this court in the within appeal, and
deterrnined that a plaintiff who fails to attempt personal service when amending a pleading to reflect

a now known defendant as required by Civ.R. 15(D) has not properly attempted to commence an
action, making the savings statute inapplicable:

* ** As indicated above, when a plaintiff is permitted to amend his ar her complaint to specifically
name a former John Doe defendant, such defendant must be personally served pursuant to Civ.R. 15
(D). Here, appellant di¢ not do so. Rather, appellant served Ingle Barr by certified mait. The question

becomes, did appellant attempt to serve Ingle Barr such that the savings statute is applicable. We
find that appellant did net, ' '

We believe that an attempt to commence as set forth in R.C. 2305.19 must be pursuant to a method
of service that is proper under the Civil Rules. Here, appellant's method of attemnpting to commence
the action was pursuant ta certified mail service, an improper method under Civ.R. 15(D). Not only
did appellant not actually serve Ingle Barr by perscnal service, appellant did not even attempt to
serve Ingle Barr by personal service. Personal service is the only method by which a now named John
Doe defendant may be served. Hence, appeliant did not properly attempt to commence the action
against Ingle Barr. Because appellant did not properly attempt to commence the action against Ingle
Barr, the savings statute is inapplicable. Therefore, appellant failed to bring the present action against
Ingle Barr within the applicable statute of limitations, and summary judgment in favor of Ingle Barr
was appropriate. To this extent, appellant's first assignment of error is overruled. (Emphasis added.)

Similarty, in this case the appellants failed to properly serve the appellee via personal service as
required under Civ.R, 15(D), after ascertaining his identity. In this case, as in Mustric, service was
performed by way of certified mail which is clearly not in accordance with the requirement of Civ.R,
15(D). Because of this utilization of an improper method of service the appellants were not entitled to
benefit from the provisions of the savings statute allowing a case to he re-filed within one year of a
voluntary dismissal as there was a failure to properly attempt to commence the action. Accordingly,

the trial court correctly determined that the re-filed complaint was time barred by the statute of
fimitations.

*4 Judgment affirmed.
It is ordered that appellee recover of appellants his costs herein taxed.

The court finds there were reasonable grounds for this appeal. It is ordered that a special mandate
issue out of this court directing the Comman Pleas Court to carry this judgment into exscution.

A certified copy of this entry shall constitute the mandate pursuant to Rule 27 of the Rules of
Appellate Procedure. .

KILBANE, J., and O'DONNELL, J., concur.

N.B. This entry is an announcement of the court's decision. See App.R. 22(B), 22(D) and 26(A);
LocApp.R. 27. This decision will be journalized and will become the judgment and order of the court
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pursuant to App.R.22({E) unless a motion for reconsideration with supporting brief, per App.R. 26(A),
Is filed within ten {10} days of the announcement of the court's decision. The time period for review
by the Supreme Court of Ohio shall begin to run upon the journalization of this court’s announcement
of decision by the clerk per App.R. 22(F). See, also, S.Ct.Prac.R. 11, Section 2{A)(1).

Ohio App. 8 Dist.,2001.
Permanent General Cos Ins. Co. v. Corrigan
Not Reported in N.E.2d, 2001 WL 563072 (QOhio App. 8 Dist.)

END OF DOCUMENT
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Not Reported in N.E.2d, 2000 WL 1264526 (Ohio App. 10 Dist.)

Only the Westiaw citation is currently available.

CHECK OHIO SUPREME COURT RULES FOR REPORTING OF OPINIONS AND WEIGHT OF LEGAL
AUTHORITY,

Court of Appeals of Ohio, Tenth District, Franklin County.
Thomas MUSTRIC, Plaintiff-Appeliant,
v,
PENN TRAFFIC CORPORATION et al., Defendants-Appellees.
No. 00AP-277.
Sept. 7, 2000.

Appeal from the Franklin County Court of Common Pleas.
Thomas Owen Mustric, pro se.

Reminger & Reminger Co., L.P.A., and Lee W, Westfall, for appellee Nationwide Mutual Insurance
Company.

George A. Lyons, for appellee Penn Traffic Company.

McNamara and McNamara, for Lisa Weekley Coulter, for appellee Ingle Barr, Inc.

OPINION

TYACK

#1 On February 26, 1999, Thomas Owen Mustric filed a complaint in the Franklin County Court of
Commen Pleas against Penn Traffic Company dba Big Bear Stores (“Big Bear”), “Natlonwide Reality

Investors Inc.” ("Nationwida") FNL ang Ingle Barr, Inc. ("Ingle Barr™. Mr. Mustric noted that this was
a re-filed complaint. Mr. Mustric averred that he had tripped and fallen over a negligently designed
area used for the return of shopping carts. The incident oceurred in a parking lot outside of a Big Bear
grocery stare located in Thurber Shopping Center. Nationwide was the owner of the shopping center,

and Big Bear leased a portion of such shopping center. Ingle Barr constructed the cart corrals at
issue,

FN1. In its answer, Nationwide noted that Mr, Mustric had incorrectly listed its name in

the complaint's caption and that the correct name was Nationwide Mutual Insurance
Company.

On September 21, 1999, a modified case schedule was filed indicating the following deadlines:

Supplemental disclosure of witnesses  October 15, 1999
Dispositive motions December 15, 1999
Discovery cut-off January 15, 2000

On September 30, 1999, Big Bear and Nationwide filed a joint motion for summary judgment,
asserting summary judgment in their favor was warranted as the undisputed evidence established
that Mr. Mustric was aware of the existence of the cart corrals and took precaution te avoid them;
therefore, Big Bear and Nationwide could not be held liable for Mr, Mustric's injuries.

On October 15, 1999, Mr. Mustric filed a motion for leave to file a late response to Big Bear and
Nationwide's motion for summary judgment. Big Bear and Nationwide had no objection to this

motion, and the trial court subsequently granted Mr. Mustric an extension until November 15,1999 o0
respond to the motion for summary judgment,
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On October 21, 1999, Ingle Barr filed its motion for summary judgment. Ingle Barr asserted, in part,
that summary judgment in its favor was appropriate on statute of limitations grounds,

On December 22, 1999, the trial court filed an entry indicating Mr. Mustric had until January 17, 2060
to respond to Big Bear/Mationwide's and Ingle Barr's motions for summary judgment. On January 18,
2000, Mr. Mustric filed a motion for an extension to respond. On January 24, 2000, the trial court
filed a decision and entry denying Mr. Mustric’s motion for an extension.

On January 27, 2000, Mr. Mustric filed memoranda contra Big Bear/Nationwide's and Ingle Barr's
motions for summary judgment. Attached was the affidavit of Alan J. Kundtz, appeliant's purported
expert witness. On this same date, Mr. Mustric also filed a motion for reconsideration of his January
18, 2000 motian for an extension. Big Bear, Nationwide and Ingle Barr moved to strike Mr. Mustric's
memoranda contra on the grounds they were untimely. In addition, Big Bear, Nationwide and Ingle
Barr contended Mr. Kundtz's affidavit should be stricken as Mr. Mustric failed to disclose this expert
pursuant to the scheduling order.

On January 31, 2000, the trial court rendered a decision. Again, the trial court denied Mr. Mustric's
motion{s) for an extension and denied Mr. Mustric leave to file late memoranda contra the motions for
summary judgment. The trial court also granted Big Bear/Nationwide's and Ingle Barr's motions for
summary judgment. A judgment entry was journalized on February 14, 2000.

*2 Mr. Mustric {hereinafter “appellant”} has appealed to this court, assigning the following errors for’
our consideration:

T. The only tssue on appeal is wheather the lower trial court abused its discretion when it granted full
summary judgment rather than partial summary judgment when on appeal its review did nat strike
appellee's [ sic ] summary judgment when the judge did not impose an additional requirement on the
appetiees to meet the requirements set forth in Civil Rule 56.

I1. Because the procedures used by the lower trial court bias its decision to lower its case load rather
than to follow law in the interest of justice as unconstitutional as 1) to require an expert witness to be
disposed not required in Civit Rule 56; 2) to strike the plaintiff-appellant's expert witness and
depaosition exhibits, the bases for the case; and, 3) to not grant time for equity in law are lower trial
court's cantrolling bias as required by Civil Rule_1 for equity in justice based an_all available evidence,

rather than merely adoption the lower trial court's judge's evaluation of its administrative record on
plaintiff's disparate treatment claims as a hostile environment for justice. | Sic.]

We address appellant's second assignment of error first. The issues presented in appellant’s second
assignment of error are procedural in nature, Specifically, appellant contends the trial court erred in
not granting him a further extension in which to file memoranda contra the motions for summary
judgment filed by Big Bear, Nationwide and Ingle Barr (hereinafter collectively referred to as
“appellees”). In addition, appellant asserts the trial court erred in striking his memoranda contra and
the attached affidavit of his expert.

As indicated above, Big Bear and Nationwide's moticn for summary judgment was filed on Septermber
30, 1999. Pursuant to Loc.R. 21.01 of the Franklin County Court of Common Pleas, General Division,
appellant’s memorandum contra was due October 14, 1999. Appellant did not file 2 memorandum
conwra. Instead, one day later on October 15, 1999, appellant filed a motion for leave to file a late
memorandum contra. The trial court granted appellant an extension until November 15, 1999,
However, appeliant did not file a memorandum contra by this date.

In the meantime, Ingle Barr had filed its motion for summary judgment on October 21, 1999. Hence,
appellant's memorandum contra this motion for summary judgment was due November 4, 1999,
Appellant did not timely respond to Ingle Barr's motion for summary judgment either. -

On December 22, 1999, the trial court granted appellant an extension, giving him until January 17,
2000to respond to bath motions for summary judgment. By January 17, 2000, appellant had not

http/iweb2.westlaw.com/result/documenttext. aspx?docsample=False&sv=Split&service=..  724/2007 Ad3



2000 WL 1264526 Page3 of 6

filed any memoranda contra. On January 18, 2000, appellant again requested an extension, and the
trial court denied this on January 24, 2000, Despite this ruling, appeltant filed memaranda contra
appellees’ motians for summary judgment on January 27, 2000. Attached to these memoranda was

the affidavit of appellant’s expert, Mr. Kundtz. Appellant requested that such memoranda be deemed
filed instanter.

*3 On January 31, 2000, the trial court denied appellant a further extension and denied aopellant's
request that his memoranda contra be filed instanter. The trial court struck appellant's untimely
memoranda and indicated they would not be considered. For the reasans that fellow, we find the trial
court did not err in making the abave rulings.

In the January 18, 2000 motion for an extension, it appears appellant requested ten more days in-
which to file memoranda contra on the grounds he had been involved with a visiting diplomat January
16 through January 18, 2000. We first note that appellant did not set forth such facts in an affidavit;
rather, such explanation was merely set forth in the body of appellant's motion. Second, appelant
was aware on December 22, 1999 that he had until January 17, 2000 to file his memoranda contra
the motions for summary judgment. Appeliant had already been granted a previous extension. In
addition, appellant’'s stated reasons for the request for an extension did not fall under Civ.R, 56(F).
Appellant did not, for example, indicate he needed an extensian in order to obtain affidavits or other
discovery. Notwithstanding this, the trial court would not have abused its discretion in concluding
appeliant's stated reason for an extension was insufficient.

For all the reasons indicated above, the trial court did nof abuse its discretion in denying appellant's
motion for a further extension. Therefore, appeliant’s January 27, 2000 memoranda cantra and the
exhibits attached thereto were untimely, and the trial court did not err in striking them.

Accordingly, appellant's second assignment of error is overruled.

We now twrn to appellant’s first assignment of error, Appellant contends the trial court erred in
granting summary judgment tc appellees. Summary judgment is appropriate when, construing the
avidence most strongly in favaor of the nonmoving party, (1) there is no genuine issue of material
fact; (2) the moving party is entitled to judgment as a matter of law; and {3) reasonable minds can
come to but one conclusion, that conclusion being adverse to the nonmoving party. Zivich v. Mentor
Soecer Club, Inc, (1998), 82 Ohio St.3d 367, 369-370, citing Horton v. Harwick Chem. Corp. (1995),
73 Chjo 5t.3d 679, paragraph three of the syllabus. Cur review of the appropriateness of summary
judgment is de novo. See Smiddy v. The Wedding Party, Inc. (1987}, 30 Ohio St.3d 35.

wWe first address the summary judgment granted to Ingle Barr. In its motion for summary judgment,
Ingle Barr asserted, in part, that summary judgment In its favor was warranted as the claim against it
was time-barred. Specifically, Ingle Barr contended the savings statute, R.C. 2305.09, did not apply.

As indicated above, the complaint herein was a re-filed complaint. The incident at issue occurred on
April 20, 1995, The original complaint was filed on April 21, 1997 (a Monday)-the last day the cause
of action could have been filed under the applicable statute of limitations. Appellant voluntarily
dismissed the original complaint on June 10, 1998 and re-filed it on February 26, 1999.

*4 In the original action, the trial court had rendered a decision granting Ingle Barr's motion for
summary judgment on the grounds appeliant failed to personally serve Ingle Barr pursuant to Civ.R,

15(9).F¥2 In the original case, appellant had named a John Doe defendant. Appellant was later
permitted to identify such John Doe as Ingle Barr. Civ.R. 15(D) states that when a plaintiff amends
the pleading to reflect the now known defendant, a copy of the summons must be served personally
upon the now named defendant. In its June 10, 1998 decision in the original action, the trial court
stated that appellant's failure to personally serve Ingle Barr resulted in a failure to commence the
actlen, as Ingle Barr had not been properly served within one year of the filing of the complaint,
Appeltant voluntarily dismissed the original action before final judgment had been entered on this
decision.
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ENZ. Instead, appellant served Ingle Barr by certified mail in October 1997,

The issue we must decide is whether the savings statute applies and permiis appellant to re-file his
complaint herein. R.C. 2305.19 states:

In an action commenced, or attempted to be commenced, * * * if the plaintiff fails dtherwise than
upon the merits, and the time limited for the commencement of such action at the date of * * *

failure has expired, the plaintiff * * * may commence a new action within one year after such date. *
* R

in Amerine v. Haughton Elevator Co. {1989), 42 Ohio 5t.3d 57, the Supreme Court of Chio dealt with
the issue of whether an amended compiaint related back to the original complaint pursuant to Civ.R
1.5{C}. The plaintiff in such case filed a complaint against two unnamed defendants and later
amended the camplaint to name one of the John Doe defendants. Id, The plaintiff served such named
defendant by certified mail. Id. at 57-58. Subsequently, the trial court granted such defendant's
rmetion for summary judgment which had asserted the action was time-barred. Id. at 58.

The Supreme Court affirmed the granting of summary judgment, noting that Civ.R. 15(D)'s language
is mandatory and specifically requiras, in part, that the summuons be served personally upon the now
named defendant. Id. Certified maill service clearly was not in accord with Civ.R. 15(D). Id. While the
amended complaint related back to the original complaint, the action had not been commenced
against the defendant because proper service had not been obtained within one year of the original
complaint.

Amerine establishes that Civ.R. 15(D}'s requirement of personal service is mandatory. As indicated
above, appellant did not personally serve Ingle Barr after it had been specifically named in the action.
Hence, the trial court in the eriginal action praperly determined that the action had not been
commenced against Ingle Barr. However, this is not the exact issue before this court. Our
datermination rests upon R.C. 2305.19 which allows a re-filed action not only when the original action
had been commenced but, alternatively, when the plaintiff merety has attempted to commence the
action.

*5[n Shanahorn v, Sparks (June 29, 20003, Franklin App. No. 99AP-1340, unreported, this court
recognized that a case does not have to have been actually commenced in order to utilize the savings
statute. We determined that the savings statute applied if the plaintiff merely attempted to
commence the original action within the applicabie statute of fimitations, /d. at 8-9.

In Shanahorn, the plaintiff's original attempt at service failed, and service was not obtained within
ane year of the original complaint. The plaintiff subsequently voluntarily dismissed the ariginal
complaint and re-filed the complaint. In the re-filed action, the defendant asserted the savings statute
was inapplicable because the original action had never been commenced. The plaintiff asserted the
savings statute applied because she had attempted service (the original certified mail service that had
failed}. This court agreed with the plaintiff, noting that R,C. 2305.19 includes not only

cammencement but an attempt to commence. We indicated that an “attempt to commence” required
only that the plaintiff take action to effect service on the defendant. Id. The plaintiff in Shanahorn had
so attempted by requesting certified mait service at the time the complaint was filed. Id. at 10.

The case at bar presents a slightly different fact pattern, as it invelves a former John Doe defendant.
As indicated above, when a plaintiff is permitted to amend his ar her complaint to specifically name a
former John Doe defendant, such defendant must be personaily served pursuant to Civ.R. 15(D}.
Here, appellant did not do so. Rather, appellant served Ingle Barr by certified mail. The guestion
becomes, did appellant attempt to serve Ingle Barr such that the savings statute Is applicable, we
find that appellant did not.

We pelieve that an attempt to commence as set forth in R.C. 2305.19 must be pursuant to a method
of service that is proper under the Civil Rules. Here, appellant's method of attempting to commence
theaction was pursuant to certified mail service, an improper method under Civ.R. 15(D). Not only
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did appellant not actuaily serve Ingle Barr by personal service, appellant did not even atternpt to _
serve Ingle Barr by personal service. Personal service is the only method by which a now named John

Dae defendant may be served. Hence, appellant did not properly attempt to commence the action
against Ingle Barr,

Because appellant did not properly attempt to commence the action against Ingle Barr, the savings
statute is inapplicable. Therefore, appellant failed to bring the present action against Ingle Barr within
the applicable statute of limitations, and summary judgment in faver-of Ingle Barr was appropriate.
Tq this extent, appellant's first assignment of error is overruled.

We now turn to the summary judgment granted to Big Bear and Nationwide. Big Bear and
Nationwide's motion for summary judgment went to the merits of the negligence claim against them.
Big Bear and Nationwide assert the trial court did not err in granting them summary judgment
because the undisputed evidance was that the cart corral was open, obvious and known to appellant
and, therefore, there was no duty to protect appellant from any alleged danger, In addition, Big Bear
and Nationwide contend there was no evidence of negligent design or that an alleged negligent design
proximately caused appellant’s injuries.

*& We first note that a shopkeeper owes a business invitee a duty of ordinary care in maintaining the
premises in a reasanably safe condition so that its customers are not unnecessarily and unreasonabiy
exposed to danger, Paschal v. Rite Aid Pharmacy, Inc. {1985), 18 Ohio St.3d 203. However, a )
shopkeeper is not an insurer of the customer's safety. Id. A shopkeeper is under no duty to protect a
business invitee from dangers which are known to such invitee or are so obvious and apparent to
such invitee that he or she may reasonably be expected to discover them and protect himself or

herself against them. Id, at 203-204, citing Sidle v. Humphrey (1968), 13 Ohio St.2d 45, paragraph
one of the syllabus.

In support of their position, Big Bear and Nationwide cite to appellant's deposition testimony.
However, appedlant's deposition was never filed in the present action and, therefore, it is not part of
the record. We also note that Big Bear and Nationwide did not attach portions of the relevant
deposition testimony to their memaranda in support of their motion for summary judgment,

As a general matter, a degosition transcript must be filed with the court or otherwise authenticated
before it can be given the force and effect of legally acceptable evidence. Putka v. Parma (1993), S0
Chio App.3d 647, 649. However, while mere portions of a deposition attached to summary judgment
rnotions are net property before the trial court, a court may nonatheless consider such if no objection
is raised. Rinehart v. W. Local School Dist, Bd. of £dri . (1993}, 87 Ohip App.3d 214, 218-219, fn. 2.
Tn the case at bar, there is no deposition before us, either in whole or in part. We note that appellant
did attach a photocopy of his entire deposition to his January 27, 2000 memorandum contra.
However, as indicated above, this was stricken as being untimely.

Hence, appellant’s deposition is nat before this court, and we will not consider such testimony in
making our decision herein. Big Bear and Nationwide did attach a photocopy of appellant’'s answers to
interrogatories. This photocopy is unauthenticated and normally would not be considered proper
evidence. See Green v, 8.F. Goodrich Co. (1993), 85 Ohio App.3d 223, 228. However, appellant made
no ebjection and, therefore, this court will consider the interrogatories in making our determination.
See Rinehart, supra; Boydsten v, Norfoik S. Corp., (1991), 73 Ohio App.3d 727, 731, fn. 2, motion to
ceriify overruled in (1991), 62 Ohjo St.3d 1472. :

According to appellant's answers to interrogatories, the following occtirred with regard to the incident
atissue. Appellant left the Big Bear store carrying two bags of groceries. Appellant proceeded to go
across the parking lot. Appellant spotted his car. Appellant "cut close o a truck to miss the cement
cart corrals.” Appellant tripped over the cart corral and landed on a cable spike protruding two to four
inches out of @ cement corral. As a result of his fall, appellant suffered, in part, a bruise to his chest
and injuries to his neck, back, chest, extremities and entire body.

* 7 We nate first that there is no evidence Nationwide was responsible in any way for the existence
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and/or cendition of the cart corrals. The only evidence is that Big Bear designed the carrals and
specified the materials used in them. See.affidavit of Jeff Poole. Hence, there is no evidence that
could lead a reasonable person to conclude that Nationwide in any way had possession or control over
the premises upon which the alieged negligent act(s) occurred. See, generally, Wireman v. Keneco
Distributors, Inc, {(1996), 75 Chigo St.3d 103, 108 (it is a fundamental tenet of premises tort law that
in order to have a duty to keep premises safe for others, one must be in possession.and control of the
premises). As there is no evidence Nationwide had possassion and centrol over the premises at issue,
summary judgment in favor of Nationwide was appropriate.

Turning to Big Bear, we conclude summary judgment in its favor was appropriate as the evidence

indicates appellant was aware of the existence of the corrals. Indeed, appellant stated in his answers
to the interrogatories that he, in essence, tried to avoid such corrals. However, he did not miss such
corrals and, instead, tripped over them anyway. As stated above, a business owner is not an insurer

of an invitee's safety, and there is no duty to protect such invitee frem known dangers. See Paschal,
supra. -

We note that issues of comparative negligence are never reached if the court determines that a
landowner owes no duty. See Anderson v. Rueff (1995), 100 Ohio App.3d 601, 604. In the case at
bar, we have determined that Big Bear, as the entity in possession of and control over the premises
at issue, owed appellant no duty as appellant was aware of and, indeed, tried to protect himself from,
the cart corrais. Having determined Big Bear owed no duty to warn of ar otherwise protect appellant
from any alleged danger involving the cart corrals, Big Bear is not liable to appellant for his injuries:
Therefore, summary judgment in favor of Big Bear was appropriate,

In summary, summary judgment in favor of all appellees was appropriate. Accordingly, appeliant's
first assignment of error is overruled.

Having overruled each of appellant's assignments of error, the judgment of the Franklin County Court
of Common Pleas is affirmed.

Judgmaent affirmed,

KENNEDY and FETREE, 11., concur.

Ohio App. 10 Dist.,2000.
Mustric v. Penn Traffic Corp.
Not Reported in N.E.2d, 2000 WL 1264526 (Ohio App. 10 Dist.)

END OF DOCUMENT
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STATE OF QHIO ) IN THE COURT OF APPEALS
)SS.
COUNTY OF TRUMBULL ) ELEVENTH DISTRICT

JOHN A. LaNEVE, etal,

Plaintiffs-Appellants,
JUDGMENT ENTRY
- VS -
CASE NO. 2006-T-0032
ATLAS RECYCLING, INC.,

Defendant, .
| FILED
CHINA SHIPPING (NORTH AMERICA) COURT OF APPEALS
HOLDING CO., LTD., et al., | JUN 2 9 2007
Defendants-Appeliees. TRUMBULL GOUNTY gy

KAREN INFANTEALLEN, ¢/ ERic

This fnatter is before the court on- the joint motibn of appéliees, Chiﬁé
Shipping (North America) Holding Co., Inc., and ContainerPort Group, Inc., to
certify conflicts to the Supreme Court of Ohio, pursuant to Section 3(B){(4), Article
IV of the Ohio Constitution, S.Ct.Prac.-R. IV, and App.R: 25, Appéllees believe
the judgment of this court in LaNeve v. Atlas Recycling, inc., 11th Dist. No. 2006-
T-0032, 2007-Ohio-2856, conflicts on two issues with those of other courts of
appeals. Appellants haﬁe filed an Qppositic_)n.

~ In LaNeve, appellants John A. and Melissa LaNeve brought an action

against various entities, including certain John Doe defendants, for- injuries

allegediy suffered by Mr. LaNeve at his place of employment. Id. at f2. The

action was filed on the last day of the two-year limitations period, May 28, 2004.

Cf. Id. May 6, 2005, the LLaNeves filed an amended complaint, replacing two of
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the John Doe defendants with appellees. Service of the amended complaint and
summans, via certified malil, was made on ContainerPort May 26, 2005; on China
Shipping, June 2,2005. Id.

Both China Shipping and _ContainerPort eventually moved to dismiss,
citing various alleged failures by the LaNeves to comply with the --requirements of
Civ.R. 15(D), governing servfce of process on John Doe defendants, including
failure to aver in the body of the complaint that the defendants’ names could not
be driscove_r.ed', and (especially) Iaék of personal s;er{/ioe. LaNeve at {[3-4. After
briefing and an evidentiary hearing,‘the trial court:granted the motions to dismi§s.
Id. at ]4. By a decision filed June 8, 2007, we reﬂ;ersed and remanded, deeming
that the savings statute, R.C. 2305.19(A), allowed the LaNeves one year from
the filing of the amended complaint on May _'.6, 2005, to comply with the
requirements of Civ.R. 15(D). Id. af 118.

The first issue on which apellees allege a conflict is stated as follows:
‘Does service by certified mail on a ‘John Doe’ defendant, more than one year
after the original complaint was filed, meet the requirements of Civ.R. 15(D) and
the controlling Ohio Supreme Court case of Amerine v. Haughton Efevator Co.
(1989), 42 Ohio St.3d 577" Appellees contend our decision in LaNeve conflicts
~ on this point with the decisions of the Third, Fiﬂh,_Siﬁh, Eighth, Ninth, Tenth and
Twelfth Appellate Districts in the following cases: Gates v. Precision Post (Sept.
14, 1994), 3d Dist. No. 9-94-21, 1994 Ohio App. LEXIS 4148; Kramer v.
Installations Unlimited, Inc. (2002), 147 Ohio App.3d 350 (Fifth District); Whitman

v. Chas. F. Mann Painting Co., 6th Dist. No. L-04-1114, 2005-Ohio-245; Hodges
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v. Gates Mills Towers Apt. Co. (Sep. 28, 2000), 8th Dist. No. 77278, 2000 Ohio
App. LEXIS 4477, McConville v. Jackson Comfort Systems, Inc. (1984), 95 Ohio
App.3d 297 (Ninth District); Easter v. Complete Gen. Constr. Co., 10th Dist. No.
06AP-763, 2007-0Ohio-1297; Plumb v. River City Erectors, Inc. (2000}, 136 Chio
App.3d 684 (Tenth District};-W. v. Otis Elevator Co. {1997), 118 Ohio App.3d 763
{Tenth District); and Léwsoh v. Holmes, Inc., 166 Ohio App.3d 857, 2006-Ohio-
2511,

The second issue on which appe!le.es allege a conflict exists is stated as
follows: "Does the Ohio savings statute, i_R.C. 2305.19(A), apply to 'save’ :this
case where plaintiff did not.attempt to co%nmence the lawsuit by proper service
pursuant to Civ.R. 15(D)?" Appellees contend our decision in LaNeve conflicts
on this point with decisions of the Fifth, E_-igh'th, and Tenth Appellate Districts in
the following cases: Kramer, supra, (Fifth District); Permanent Gen. COS [ns. Co.
v. Corrigan (May 24, 2001), 8th Dist. No. 78290, 2001 Ohio App. LEXIS 2317;
and Mustric v. Penn Traffic Corp. (Sept. 7, 2000), 10th Dist. No. 00AP-277, 2000
Ohio App. LEXIS 4032.

Three conditions must be met for an appellate court to ceriify a question to
the Supreme Court of Ohio. Whitelock v. Gilbane Bldg. Co. (1993), 66 Ohio
St.3d 594, 596. |

“First, the certifying court must find that its judgment is in conflict with the
judgment of a court of appeals of another district and the asserted conflict must
be 'upon the same question.” Second, the a!leged conflict must be on a rule of

law — not facts. Third, the journal entry or opinion of the certifying court must
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clearly set forth that rule of law which the certifying court contends is in conflict
with the judgment on the same question by other district courts of appeals.”
(Emphasis sic.)

We respectfully believe application of the foregoing principles to ;rhe issues
presented by appeliees dictates we deny certification of their first issue. The
various cases Lﬁted in support of it all concern various failures by plaintiffs to

comply with the requirements of Civ.R. 15(D). Thus, in Gafes and Lawson, the

Third and Twelfth Districts affirmed grants of summary judgment to former John .

Doe defendants when plaintiffs failéd to aver in the body of the complaints trhat
the names of these d_efendants codid not be discovered. Gates at 9; Lawson at
721, In McConville and Easter, the Ninth and Tenth Appellate Districts held that
the original compiaint and summon_é must be personally served on former John
Doe defendants. MchonviHe at 304; Easter at 27-29. In Hodges, the Eighth
Appellate District found that Civ.R. 15(D) requires personal service of the
amended complaint and summons on John Doe defendants. Hodges at 7.

In sum, the cases relied on by appellees in support of their first issue all
agree that plaintiffs, in serving John Doe defendants, must comply with the
requirements of Civ.R. 15(D). they simply do not agree on what those
requirements are. In LaNeve, we"affirfned the proposition that the requirements
of Civ.R. 15(D) must be met in order to obtain jurisdiction of a John Doe
defendant. Cf. LaNeve at |11, fn.1. We noted, however, the murkiness of the
rule’s application. 1d. Strictly speaking, the only point on which we disagreed

with the cases cited by appeliees was our assumption, sub silentio, that the
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LaNeves' failure to aver in the body of the corﬁplaint that they could not discover
the names of the defendants was not fatal. This conflicts with Gates and Lawson
— but is not the issue appellees ask us to certify.

The gist of our holding in LaNeve was that the savings étatute applied to
permit plaintiffs one further year to obtain service on China Shipping and
ContainefPort — in compliance with Civ.R. 15(D). Cf. Id. at 13-18. This clearly
conflicts with the decisions of the courts in Kramer, Permanent COS Ins. Co.,

and Mustric, all of which_hefdr that failure to comply with the requirements of

Civ.R. 15(D), initially, meant that no attempt had been made to commence an

action, rendering the savingjé statute inapplicable. Kramer at 396; Permanent
COS Ins. Co. at 7-8; Mustric at 13-14. Consequently, we certify the following
question to the Supreme Couﬂ' of Chio:

“‘Does the Ohio savings statute, R.C. 2305.19(A), apply to an action where
plaintiff fails to comply strictly with the requirements of Civ.R. 15(D) in serving the
original complaint?” ..

Appellees’ motion to certify is denied in part and granted in part.

[U I Mﬂm@)mo_

"L—f COLLEEN MARY O'TOOLE ™~

WILLIAM M. O'NEILL, J., concurs,

DIANE V. GRENDELL, J., concurs in part, dissents in part, with a Concurring/
Dissenting Opinion.

DIANE V. GRENDELL, J., concurs in part dissents in part, with a Concurring/
Dissenting Opinion.
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I coneur in the decision to certify a conflict on the second issue presented,
although the qualifying adverb "strictly" has been unnecessarily added to the
proposed question. In the present case, appellees did not "strictly,"
"substantial‘iy," or even "minimally” comply with Civ.R. 15(D).

As to the first question, | respectfully dissent énd_ would ‘certify a conflict
wifh the case set forth below.

In LaNeve, the majority of this court held that compliance with the

provisions of Civ.R. 15(D) was not necessary ih order to preserve a cause of. .

action against John Doe defendants. 2007-Ohio-2856, at Y21 ('unless the
technical service requirements of Civ.R.153(D) are allowed to trump all other

considerations," appellees have commenced their action in accordance with

Civ.R. 3(A)) (emphas-is sic); id. at Y20 (the "failure to comply with technical

service Vrules - such as that in Civ.R. 15(D) -- is exactly the sort of attempt to
commence an action to which the savings statute is directed”); id. at 19
{("[pJursuant to the a@thority of Kramer and Permanent Gen. COS Ins. Co.,
[appellees’] failure to demand proper service under Civ.R. 15(D) would be fatal to
[their] actions").

Civil Rule 15(D) provides that, when amending a complainf to identify
John Doe defendants, "[tjhe surmmons must contain the words 'name unknown,’'
and a copy thereof must be served personally upon the defendant.” In the
present case, appellants complied with neither requirement.

In Kramer v. Installations Unlimited, Inc., 147 Ohid App.3d 350, 2002-

Ohic-1844, the Fifth District held that a complaint was time-barred where
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plaintiffs served John Doe defendants by certified mail, rather than perseonally as
required by Civ.R. 15(D). Id. at 355.

In Whitman v. Chas. F. Mann Painting Co., 6th Dist. No. L-04-1114, 2005-
Ohio-245, the Sixth‘ District held that an amended. complaint did not relate back

where service of the complaint was by certified mail and the summons did not

-contain the words "name unknown." Id. at §8.

In Hodges v. Gafes Mills Towers Apt. Co. (Sept. 28, 2000), 8th Dist. No.
77278, 2000 OHio App. LEXIS 4477, the Eight District held that an action against
John Doe defelndants was timed-barred where service of the complaint was by
C_ertiﬁed mail, r;tther than personal.service. Id. at *7.

In MeConville v. Jackson Comfort Systems, Inc. (1994), 85 Ohio App.3d
297, the Ninth District held that service of an amended complaint on John Doe
defendants by certified mail, rather than by personal service, did not relate back
to the filing of the original complaint. Id. at 304.

In Plumt;; v. River City Erectors, Inc. (2000), 136 Ohio App.3d 684, the
Tenth District held that an amended complaint did not relate back ta the filing of
the original complaint where the summons did not contain the words "name
unknown" and service was by certified mail. Id. at 687.

The result iﬁ each of these cases would be different under our holding in
LaNeve. Contrary to the majority's position, this is precisely the issue appellees
seek to have certified to the Supreme Court: "Does service by certified mail on a

'John Doe' defendant, more than ane year after the original compiaint was filed,
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meet the requirements of Civ.R. 15(D) and the contralling Ohio Supreme Court

case of Amerine v. Haughton Elevator Co. (1989), 42 Ohio St.3d 577"

Accordingly, appellees’ first proposed question also should be certified as

a conflict.
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ATLAS RECYCLING, INC .,

Defendant,

CHINA SHIPPING (NORTH AMERICA)
HOLDING CO., LTD. et al,

- Defendants-Appellees.

For the-rreasons stated in the opinion of this court, it is the judgment and
order of this court that the judgment of the Trumbull County Court of Commoen
Pleas is reversed and the matter is hereby remanded for further proceedings

consistent with this opinion.

Cedlyia Mo, l)l@a

JUDGE COLLEEN MARY O'TOOLE~

WILLIAM M. O'NEILL, J., concurs,

DIANE V. GRENDELL, J., dissents with Dissenting Opinion.
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COLLEEN MARY O'TOOLE, J.

{q1} John and Melissa LéNeve appeal from the judgment of the Trumbull
County Court of Common Pleas, d-ismissing‘their action against China Shipping (Nor_th
America) Holding Co., Ltd. and ContainerPort Group, Inc. pursuant to Civ.R. 12(8)(6).
We reverse and remand. |

| {12} Mr. LaNeve alleges that he suffered injuries at his place of employment,

Atlas Recycling, Inc., May 28, 2002. May 28, 2004, he and Mrs. LaNeve filed the

underlying action for intentional tort, negligence, and loss of consortium against Atlas,

and various “John Doe” defendants. May 6, 2005, the LaNeves filed an amended

l.c'omp]aint, replacing twe of the John Doe defendants with China Shipping and
ContainerPort, and instructing the clerk to issue summons by certified mail. The docket
indicates that certified mail containers were prepared on or about May 19. 2005, and
summons issued May 23, 2005. The certified mait receipt from ContainerPort indicates
service of the summons and amended complaint was made May 26, 2005; that from
China Shipping shows service was made June 2, 2005.

{3} July 1, 2005, ContainerPort answered the amended complaint, asserting
the defenses of failure of and/or improper service, and the statute of limitations. July
28,2005, China Shipping filed a motion to d_ismi_s_s the amended complaint for failure to
state a claim, pursuant to Cf\{.R. 12(B}{6). China Shipping asserted that it had not been
personally served with the amended complaint and summons, as required with former
John Doe defendants pursuant to Civ.R. 15(D), within the year required by Civ.R. 3(A).

Consequently, it argued the amended complaint was time-barred, as it did not relate
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pack to the filing of the original complaint, which occurred the day the statute of
limitations for the LaNeves’ claims ran on May 28, 2004.

{914}  August 23, 2005, ContainerPort moved to dismiss the amended complaint
on substantially the same basis as had China Shipping. The LaNeves oppoéed
December 19, 2005; and, China Shipping filed a reply brief December 29, 2005? The
trial court held an evidentiary hearing January 5, 2006. February 7, 2006,'the trial court
dismissed the claims against China Shipping and ContainerPort, with prejudice, as time-
barred. March 2, 2008, the trial court filed a nunc pro tunc entry, finding there lwas “no
just reason for delay.”

{15} March 7, 2006, the LaNeves timely noticed this appeal, assigning three
erors:

{46} “[1.] The trial court erred in ruling that appellants’ claims against appellees
were time barred by the two year stafute of limitations because Civil Rule 15(D) conflicts
with other law, and thus, is invalid, unenforceable and does not apply to this case.

{97}  “[2.] The trial court erred in ruling that appellants’ claims against appellees
were time barred by the tWo year statute of limitations because appellants' amended
complaint relates back to the original complaint, which was timely filed.

{18} “[3.] The trial court erred in fuling that appellants’ claims against appellees
were time barred by the two year statute of limitations when the clerk of courts
unreasonably delayed preparing and issuing summons.”

{1[9} We deal with the assignments en masse.

{110} The basis for the motibns to dismiss filed by defendants in this case is the

conjunction between Civ.R. 3(A), 15(C), and 15(D), with the two year statute of
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limitations for personal injury. China Shipping and Contain.erPort érg-.uec.rl.in .the triél
court, and cantinue to argue, as follows:

{Y11} Civ.R. 15(D) demands personal service of the summons and complaint
and/or amended complaint be made on a former John Doe defendant when its name is
discovered. It requires that the original complaint be served on such aA defendant. It
requires certain “magic language” be included in the complaint andlér amended

complaint and one or more of the summons. The LaNeves never served the original

complaint an China Shipping or ContainerPo_rt at all; they served the amended

complaint by certified mail. Thus, service was improper under Civ.R. 15(D), and the

amended complaint does not relate back under Civ.R. 15(C).

{412} Civ.R. 3(A) provides that a civil action is commenced by filing a complaint

with the court, if service is achieved within a year of the filing. The original complaint in
this case was filed May 28, 2004, the last day of the applicable limitations period. Since
proper service was not achieved under Civ.R. 15(D) on either China Shippihg or
ContainerPart within é year of May 28, 2004, this action did not commence within the

limitations period, and is time-barred.

1, We do not quibble with the point that personal service is required under the rule. We would note, for
nenefit of parties and counsel, that there is some question as to whether the original complaint and
summons, or the amended complaint and summons, are the matters requiring personal service under
Civ.R. 15(D).. See, e.g., Burya v. Lake Metroparks Bd. of Park Commrs., 11th Dist. No. 2005-L-015,
2006-Ohio 5192, at 4[38-39 (original complaint and summons, not amended complaint and summons,
must be personally served under Civ.R. 15(D)). See, also, Easter v. Complete Gen. Constr. Co., 10th
Dist. No. 08AP-783, 2007-Ohio-1297, at 124-28. But, see, Miller v. Am. Family Ins. Co., 6th Dist. Nao, O7-
02-011, 2002-Ohio-7309, at Y37 (amended complaint and summons to be personally served). It seems
prudent counsel should request personal service of both the original and amended complaints and
summons, and otherwise comply strictly with the provisions of Civ.R. 15(D) as regards to any pleading
served on a John Doe or former John Doe defendant,

4
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{913} The flaw in this argument results from failure to account for the interaction
of Civ.R. 3(A) and the savings statute, R.C. 2305.19. In Goolsby v. Anderson Concrete
Corp. (1991), 81 Ohio St.3d 549, at the syllabus, the Supreme Court of Ohio held:

{914} “[wlhen service has not been obtained within cone year of filing a
complaint, and the subsequent refiling of an identical complaint within rule would
provide an additional year within which to obtain service and (I:omm'ence an action under
Civ.R. 3(A), an instruction to the clerk to attempt service on the complaint will be

equivalent to a refiling of the complaint.”

{415} This rule applies, even though the statute of limitations expires during the

one-year period for service obtained by the “refiling.” Cf. Goolshy, at 550.

{f16} In Fetteroff v. Hoffman-LaRoche, Inc. (1995), 104 Ohio App.3d 272, 279,
we extended the rule in Goolsby to situations where a would-be plaintiff ﬁies’ an
amended compiaint, with demand for service, within the limitations beriod. |

{M17} In Nationwide Mut. ins. Co. v. Galman, 7th Dist. No. 03 MA 202, 2004-
Ohio-7208, the court held that a second amended complaint, filed outside the two year
statute of limitations for personal injury, was valid, since it benefitted from operation of
the savings statute due to filing of the first amended cbmplaint within the limitations
period. Id. at 7]28.

{18} In the instant t_:ase, the LaNéVes filed their original complaint, including
various John Doe defendants, May 28, 2004 ~ the final day allowed by the two-year

statute of limitations, R.C. 2305.10. This was an attempt to commence their actions

against China Shipping and ContainerPort, within the limitations period, as required to

preserve the savings statute. R.C. 2305.19(A). They filed their amended complaint,
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with instructions for service, May 6, 2005, within the one year pericd allowed for éérvice
by Civ.R. 3(A). Pursuant to the authority of Fefteroif at 279, this was the equivalent of a
voluntary dismissal and refiling: i.e., a failure “otherwise than upon the mérits," bringing
the savings statute into operation. Cf. Galman at 24-35. Thus, the LaNeves had ane
year from May 6, 2005 to perfect service upon China Shipping and ContainerPort,
pursuant to R.C. 2305.19(A). |

{119} We are aware that other appellate courts have held a plaintiff may not

benefit from the savings statute when its attempt to commence an action is not fully

compliant with the Civil Rules. Thus, in Kramer v. Installations Unlimited, Inc. (2002),

147 Ohio App.3d 350, 355-356, the Fifth District ruled that a plaintiff had ‘:hot aitempted
to commence an action against a John Doe defendant, within the meaning of the
savings statute, when that plaintiff did not attempt personal service ae_‘; required by
Civ.R. 13(D). The Kramer court relied, in part, on a similarr'ruiing by the Eighth District
in Permanent Gen. COS Ins. Co. v. Corrigan (May 24, 2001), 8th Dist. No. 78290, 2001
Ohio App. LEXIS 2317. In this case, of course, the LaNeves did not derr;and personal
service on China Shipping or ContainerPort of either the original complaint and
summons, or amended complaint and summons, when the latter was filed. Pursuant to
the authority of Kramer and Permanent Gen. COS Ins. Co., this failure to demand
proper service under Civ.R. 15(D) would be -fatal to the LaNeves’ actions. |

{1120} We respectfully believe those courts construing the phrase, “attempted to
be commenced,” as used in the savings statute, R.C. 2305.19(A), to mean “would have
commenced except for some failure by the clerk, the process server, or the postal

system,” are reading too much into this simple phrase. It means what it says. the
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savings statute preserves, for a year, any action which a would-be plaintiff has tried to
commence, without success, due to the circumstances listed in the statute. A failure to
comply with technical service rules — such as that in Civ.R. 15(D) — is exéctly the sort of
attempt to commence an action to which the savings statute is directed.

{921} It should be recalled that service of process exists for two reasons: (1) so
a defendant knows an action is pending, and méy properly defend itself; and, (2) to give
the court in which the action is filed personal jurisdiction. Service of process is a
practical thing, not an abstraction for the delectation of legal scho[a}s, and the courts of
Ohio should construé the civil rules regulating it in a practical light. See, e.g., Civ.R.
1(B). This case is illustrative. Both China Shipping and Containe;Port received actual
notice of the pendency of the LaNeves' claims, within a period appropriate under the
statute of limitations, Civ.R. 3(A), and the savings statute, unfess flhe.technicat service
requirements of Civ.R. 15(D) are allowed to trump all other qonsiderations. This runs
contrary to the spirit and intent of the Civil Rules.

{922} The judgment of the Trumbull County Court of Common Pleas is reversed
and the matter is hereby remanded for further proceedings consistent with this opinion.
WILLIAM M. O’NEILL, J., concurs,

DIANE V. GRE.NDELL,' J., dissents with a Dissenting Opinion.

DIANE V. GRENDELL, J., dissents with a Dissenting Opinion.
- {23} | respectfully dissent.

{124} The following points are undisputed.
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{425} John LeNeve's alieged injuries occurred on May 28, 2002. The original
complaint was filed on May 28, 2004, against Attas Recycling, Inc. and various John
Doe defendants. On May 28, 2004, the statute of limitations on LaNeve's personal
injury claims expired. R.C. 2305.10.

{126} On May 6, 2005, LaNeve filed an amended complaint replacing two of the
John Doe defendants with China Shibping‘(North America) Holding Co., Ltd. and

ContainerPort Group, inc. On May 26, 2005, ContainerPort was served with a copy of

the amended complaint by certified mail. On June 2, 200.5, China Shipping was

likewise served with the amended complaint by certified mailz_

{127} Since the statute of limitations on LaNeve’s é-laims had run by the time
China Shipping and ContainerPort were added as defen'dan_ts,r it is necessary that the
amended complaint “relate back” to the date of the filing of th_é original complaint.

{428} Ohio Civil Rule 3(A), governiﬁg the commencement of a civil suit,
pravides: “A civil action is commenced by filing a complaint with the court, if service is
optained within one year from such filing upon a namc%d defendant, or upon an
incarrectly named defendant whose name is later corrected pursuant to Civ. R. 15(C),
or upon a defendant identified by a fictitious name whose name is later corrected
pursuant to Civ. R. 15(D).”

{929} Under Civil Rule 3(A), “[a] pla:intiff could thereforé,” as LaNeve has done
herein, “file a complaint on the last day of the limitations period and have a full year
beyond that date within which to obtatn service.” Goolsby v. Anderson Concrete Corp.

(1991), 61 Chio St.3d 548, 550.
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{30} The time within which to perfect service of a complaint may be extended
even further. “When service has not been cbtained within one year of filing a complaint,
and the subsequent refiling of an identical compiaint within the rule would provide an

additional year within which to obtain service and commence an action under Civ.R.

3(A), an instruction to the clerk to attempt service on the complaint will be equivalent to

a refilling of the complaint.” Id. at syliabus.
{931} The majority’s decision depends upon construing LaNeve's May 6, 2005

amended complaint as a subsequent dismissal and refiling of the .original complaint.

Thus, the majority concludes LaNeve had an additicnal year from May 6, 2005 with‘in_

which to perfect service upon China Shipping and CohﬂtainerPort.

{3132} However, construing LaNeve’s amended complaint as a refiled original
complaint is not permissible under Chio law.

{433} "In determining if a previously unknown, now known, defendant has been
properly served so as to avoid the time of an applicable statute of limitations, Civ.R.
15(D) must be read in canjunction with Civ.R. 15(C) r_and 3(A)." Amerine v. Haughion
Elevator Co. (1989), 42 Ohio St.3d 57, at syllabus.

{434} Civ.R. 15(D) provides: "Amendments where name of party unknown. --
When the plaintiff does not know the name of a defendant, that defendant may be
designated in a pleading or proceeding by any name and-description. When the name is
discovered, the pleading or proceeding must be amended accordingly. The plaintiff, in
such case, must aver in the complaint the fact that he could not discover the name. The
summons must contain the words ‘name unknown,’ and a copy thereof must be served

personally upon the defendant.”
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{435} Thus, “Civ.R. 15(D) specifically requires that the summons must be served
personally upon the defendant.” Amerine, 42 Ohio $t.3d at 58 (emphasis sic). This
court has acknowledged the necessity of personal service of the original éomplaint on a
John Doe defendant in order to‘ have the amended complaint relate back. “Supreme
Court authority indicates ™ that service of the original complaint and summons should
be made on the former Jo-hn Doe defendant, and that Civ.R. 15(D) explicitly requires
these to be by personal service.” Burya v. Lake Metroparks Bd. of Park Commrs., 11th

Dist. No. 2005-L-015, 2006-Ohio-5192, atf39.°

{36} The facts in Burya are directly on point and ought to controf the outcome.

in the present case. In Burya, the alleged injur_;l'es occurred on October 13, 2001. Id. at
2. The plaintiffs filed a complaint on Qctober 8, 2003, including John Doe defendants.
Id. at f|4. On July 6, 2004, plaintiffs moved to fiie an amended complaint identifying one
of the John Doe defendants. 'i'ht;,a amended complaint and summons were served upon
the John Doe defendant by certified mail. Id. at §|9. Thereafier, the former John Doe
defendant moved and was granted summary judgment on the ground that plaintiffs
failed to serve him personally as required by Civ.R. 15(D). Id. at {11. This court agreed
and affirmed the decision of the lower court. Id. at §40 (it was proper for the trial court
to grant him summary judgment on the basis of the statute of limitations, once the one
year period provided for service under Civ.R'. 3(A) fan in October, 2004™).

{137} Our decision in Burya is consistent with the decisions of other Ohio

appellate districts. See Easter v. Complete Gen. Constr. Co., 10th Dist. No. 0BAP-783,

2. Burya v. Lake Metroparks Bd. of Park Commrs., 11th Dist. No. 2005-L-015, 2008-Ohio-5192, at 1139,
discretionary appeal allowed, 112 OChio St.3d 1441, 2007-Ohio-152 (on political subdivision immunity
issue), certification granted, 112 Ohio 5t.3d 1438, 2007-Ohio-152 {on political subdivision immunity
issue). :
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2007-Ohio-1297, at 127 ("in order for an amended complaint to relate back to the
original complaint vis a vis a defendant originally identified by a fictitious name, the
plaintiff is required to personally serve the newly identified John Doe defendant with a

copy of the original summons and complaint within one year of the filing of the original

complaint”); Kramer v. Installations Unlimited, Inc., 147 Ohio App.3d 350, 355, 2002-

Ohio-1844 (“Civ.R. 15(D) specifically required appellant to personally serve [a John Doe
defendant] and service by certified mail is not a permitted form of service for a formerly
fictitious now identified defendant”); Perrﬁ-anenf Gen. Cos Ins. Co. v. Corrigan (May 24,
2001), 8th Dist. No. 78290, 2001 Ohio App. LEXIS 2317, at *4 (“the personal sa—:ervice—:-=
requirement of Civ.R. 15(D) IS mandatq;ry"); McConville v. Jackson Comfort Sys., Inc.
(1994), 95 Ohio App.3d 297, 304 (requirements of Civ.R. 15(D) and 3(A) were not met
where “[s]ervice of the amended c:ompla.int was accomplished by way of certified mail”
and the "amended compléint was filed beyond the expiration date of the statute of
limitations”); Gaston v. Toledo (1895), 106 Ohio App.3d 66, 79 (‘[ilt is only when a
plaintiff meets the personal service reqﬁ_irement under Civ.R, 15(D), that such plaintiff
can beneiit by the one-year of additional time to perfect service under Civ.R, 3{(A)").

{938} Rather than follow Burya and the other authorities, the majority relies upon

the case of Goolshy, 61 Ohio St.3d 549, for the proposition that, “[w]hen service has not

been obtained within one year of filing a Cbmplaint, and the subsequent refiling of an

identical complaint within rule would provide an additional year within which to obtain
service and commence an action under Civ.R 3(A), an instruction to the clerk to attempt

service on the complaint will be equivalent to a refiling of the complaint.” 1d. at syllabus.

11
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{139} Goolsby is easily distinguished. First, none of the defendants in Goolshy
were John Doe defendants. Thus, the Supreme Court did not consider CEV.R. (A} "in
conjunction with” Civ.R. 15(D} as it had in Amerine. Cf. Amerine, 42 Ohio St.3d 57, at
syllabus.

{540} Second,.'the holding in Goolshy is premised on the factual sifuation where
the amended écmplaint/instruction to the clerk to attempt service was made prior to the
expiration of the statute of limitations. As the Supreme Court_ stated, “in the case at
bar, the original complain't was ﬁléd, it was not dismissed, and a demand for service
was made -- all prior to the expfration of the limitations period.” 61 Ohio St.3d at
651. It was “[ulnder these circﬁmstances" that the plaintiff's attempt at service was
construed as a dismissal and refiling. Id. (emphasis added). Cf. Pewitt v. Roberts, 8th
Dist. No. 85334, 2605-Ohio—4298,_. at 115 (“appellant's request for service on appellees
in this case was noi made u_ntil after the two year limitations period expired, while the
request for service By the plaintiff in Goolsby was made within the original statute of
limitations™); Fetterrolf v. Hoffmaﬁ~LaRoche, Inc. (1995), 104 Ohio App.3d 272, 279
(nolding that, under Goolshy, appellant's claim for loss of consortium was barred since
service of the amended complaint occurred after the statute of limitations had run on
this claim).

(941} Similarly, the majority’s ‘recour'se to the saving statute, R.C. 2305.19(A), is
unavailing. As with its reliance on Goolsby, the majority fails to apply the saving statute
in conjunction with the Civil Rules applicable to John Doe defendants. The majority's
application of the saving statue is also contrary to precedent. See Mustric v. Penn

Traffic Corp. (Sept. 7, 2000}, 10th Dist. No. 00AP-277, 2000 Chio App. LEXIS 4032, at
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"13-"14 (holding that R.C. 2305.19(A) did not apply where the plaintiff attempted to

commence the action against John Doe defendants by certified mail, “an improper
method under Civ.R. 15(D)"). |
{42} In sum, the outcome of the present case is determined, under Amerine,
Burya, and Civ.R. 15(D), by the fact that LaNeve attempted fo serve China Shippi'ng
and CohtainerPort by certified mail, rather than personal service.
{743} The majority opinion cavalierly disregards any consideration of Civ.R.

15(D) as a “technical service rule.” Rather than being “an abstraction for the delectation

of legal scholars,” the failure of a party to properly amend pleadings, in this case by

failing to obtain personal jgjrisdiction over two John Doe defendants, is not the sort of
defect that the “spirit of the Civil Rules” allows us to ignore. Cf. Patterson v. V & M Auto
Body (1992), 63 Ohio St.3d_.57_3, 577 (holdings based on the “spirit of the Civil Rules” do
not “stand for the proposition *** that where defects appear [in the amendment .of
pleadings] they may be ignored”).

{144} The decision of the lower court should be affirmed.
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IN THE COURT OF COMMON PLEAS -
TRUMBULL COUNTY, OHIO

JOHN A. LaNEVE, et al,, CASE NO. O4-CV-126&% cgg - AN

Plaintiffs, JUDGE W. WYATT MCKAY

V. ORDER OF DISMISSAL WITH PREJUDICE
OF PLAINTIFFS’ CLAIMS AGAINST
DEFENDANTS CHINA SHIPPING (NORTH
AMERICA) HOLDING CO,, LTD., AND
CONTAINER PORT GROUP, INC.

ATLAS RECYCLING, INC,, et al,,

Defendants.

T i

The Court, having considered defendants’ China Shipping (North America)

Holding Co., Ltd. and Container Port Group, Inc.’s motions to dismiss plaintiffs” claims against
them pursuant to Rule 12(B){(6) on th_e basis that plaintiffs’ claims are time barred, and further
having heard oral argument of counsel for plaintiffs and defendants, and being of the opinion that
defendants’ motions to dismiss are wéil taken and should be granted, it is therefore

ORDERED ADJUDGED AND DECREED that all of plaintiffs’ claims brought against
defendants China Shipping {(North America) Holding Co., Ltd. and Container Port Group, Inc.
are hereby dismissed with prejudice, at plaintiffs’ costs. Plaintiffs’ claims against defendant

Atlas Recycling, Inc. shall remain pending upon the docket of this Court.

Y 4

JUDGE W. WYATT MCKAY

Signed this ? day of February, 2006.

s Ma/
~ulia R. Brouhard (0041811} )
Robert T. Coniam (0034623)

Attorneys for Defendant
China Shipping (North America) Holdings, Ltd.
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William Jack Meola (0022122) 2./ 3 /0 &
Attorney for Defendant
Container Port Group, Inc.
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Statutes & Session Law - 2305.10 ' Page 1 of 3

§ 2305.10

Statutes & Session Law

TITLE [23] XXHI COURTS -- COMMON PLEAS

CHAPTER 2305: JURISDICTICON; LIMITATION OF ACTIONS
2305.10 Bodily injury or injury to personal property.

2305.10 Bodily injury or injury to personal property.

(A) Except as provided in division (C) or (E) of this section, an action based on a product liability
claim and an action for bodily injury or injuring personal property shall be brought within two years
after the cause of action accrues. Except as provided in divisions (B)(1), (2), (3), (4), and (5) of this
section, a cause of action accrues under this division when the injury or loss to person or property
oceurs,

(B)(1) For purposes of division (A) of this section, a cause of action for bodily injury that is not
described in division (B)(2), (3), (4), or (5) of this section and that is caused by exposure to hazardous or
toxic chemicals, ethical drugs, or ethical medical devices accrues upon the date on which the plaintiff is
informed by competent medical authority that the plaintiff has an injury that is related to the exposure,
or upon the date on which by the exercise of reasonable diligence the plaintiff should have known that
the plaintiff has an injury that is related to the exposure, whichever date occurs first.

(2) For purposes of division (A) of this section, a cause of action for bodily injury caused by
exposure to chromium in any of its chemical forms accrues upon the date on which the plaintiff is
informed by competent medical authority that the plaintiff has an injury that is related to the exposure,
or upon the date on which by the exercise of reasonable diligence the plaintiff should have known that
the plaintift has an injury that is related to the exposure, whichever date occurs first.

(3) For purposes of division (A) of this section, a cause of action for bodily injury incurred by a
veteran through exposure to chemical defoliants or herbicides or other causative agents, including agent
orange, accrues upon the date on which the plaintiff is informed by competent medical authority that the
plaintiff has an injury that is related to the exposure, or upon the date on which by the exercise of
reasonable diligence the plaintiff should have known that the plaintiff has an injury that is related to the
exposure, whichever date occurs first,

(4) For purposes of division (A) of this section, a cause of action for bodily injury caused by
exposure to diethylstilbestrol or other nonsteroidal synthetic estrogens, including exposure before birth,
accrues upon the date on which the plaintiff is informed by competent medical authority that the plaintiff
has an injury that is related to the exposure, or upon the date on which by the exercise of reasonable
diligence the plaintiff should have known that the plaintiff has an injury that is related to the exposure,
whichever date occurs first.

(o) For purposes of division (A} of this section, a cause of action for bodily injury caused by
exposure to asbestos accrues upon the date on which the plaintiff is informed by competent medical
authority that the plaintiff has an injury that is related to the exposure, or upon the date on which by the
exercise of reasonable diligence the plaintiff should have known that the plaintiff has an injury that is
related to the exposure, whichever date occurs first.

{CX1) Except as othérwise provided in divisions (C)(2), (3), (4), (5), (6), and (7) of this section or in
section 2305.19 of the Revised Code, no cause of action based on a product Liability claim shall accrue
against the manufacturer or supplier of a product later than ten years from the date that the product was
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Statutes & Session Law - 2305.10 Page 2 of 3

delivered to its first purchaser or first lessee who was not engaged in a business in which the product

was used as a component in the production, construction, creation, assembly, or rebuilding of another
product.

(2) Division (C)(1) of this section does not apply if the manufacturer or supplier of a product
engaged in frand in regard to information about the product and the fraud contributed to the harm that is
alleged 1n a product liability claim involving that product.

(3) Division (C)(1) of this section does not bar an action based on a product liability claim against a
manufacturer or supplier of a product who made an express, written warranty as to thé safety of the
product that was for a period longer than ten years and that, at the time of the accrual of the cause of
action, has not expired in accordance with the terms of that warranty.

(4) If the cause of action relative to a product liability claim accrues during the ten-year period
described in division (C)(1) of this section but less than two years prior to the expiration of that period,
an action based on the product liability claim may be commenced within two years after the cause of
action accrues.

{5) If a cause of action relative to a product liability claim accrues during the ten-year period
described in division (C)(1) of this section and the claimant cannot commence an action during that
period due to a disability described in section 2305.16 of the Revised Code, an action based on the
product hability claim may be commenced within two years after the disability is removed.

{6) Division (C)(1) of this section does not bar an action for bodily injury caused by exposure to
asbestos if the cause of action that is the basis of the action accrues upon the date on which the plaintiff
is informed by competent medical authority that the plaintiff has an injury that is related to the exposure,
or upon the date on which by the exercise of reasonable diligence the plaintiff should have known that
the plaintiff has an injury that is related to the exposure, whichever date occurs first.

(7(a) Division (C)(1) of this section does not bar an action based on a product liability clalm against
a manufacturer or supplier of a product if all of the following apply:

(i) The action is for bodily injury.

(i) The product involved is a substance or device described in division (B)(1), (2), (3), or (4) of this
section.

(iify The bodily injury results from exposure to the product during the ten—year period described in
division (C)(1) of this section.

(b) If division (C)(7)(a) of this section applies regarding an action, the cause of action accrues upon
the date on which the claimant is informed by competent medical authority that the bodily injury was
related to the exposure to the product, or upon the date on which by the exercise of reasonable diligence
the claimant should have known that the bodily injury was related to the exposure to the product,
‘whichever date occurs first. The action based on the product liability claim shall be commenced within
two years after the cause of action accrues and shall not be commenced more than two years afier the
cause of action accrues.

(D) This section does not create a new cause of action or substantive legal right against any person
involving a product liability claim.
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Statates & Session Law - 2305.10 ' Page 3 of 3

(E) An action brought by a victim of childhood sexual abuse asserting any claim resulting from
childhood sexual abuse, as defined in section 2305.111 of the Revised Code, shail be brought as
provided in division (C) of that section.

(F) As used in this section:

nmw

{1) "Agent orange," "causative agent," and "veteran" have the same meanings as in section 5903.21

of the Revised Code.

(2) "Ethical drug," "ethical medical device," "manufacturer,” "product,”" "product liability claim,”
and "supplier" have the same meanings as in section 2307.71 of the Revised Code.

(3) "Harm" means injury, death, or loss to person or property.

(G) This section shall be considered to be purely remedial in operation and shall be applied in a
remedial manner in any civil action commenced on or after April 7, 2005, in which this section is
relevant, regardless of when the cause of action accrued and notwithstanding any other section of the
Rewised Code or prior rule of law of this state, but shall not be construed to apply to any civil action
pending prior to April 7, 2005,

Effective Date: 07-06-2001; 04-07-2005; 08-03-2006
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Statutes & Session Law - 2305.19 Page I of 1

§ 2305.19

Statutes & Session Law

TITLE [23] XXill COURTS -- COMMON PLEAS

CHAPTER 2305: JURISDICTION; LIMITATION OF ACTIONS
2305.1% Saving in case of reversal.

2305.19 Saving in case of reversal.

(A) In any action that is commenced or attempted to be commenced, if in due time a judgment for
the plaintiff is reversed or if the plaintiff fails otherwise than upon the merits, the plaintiff or, if the
plaintiff dies and the cause of action survives, the plaintiff's representative may commence a new action
within one year after the date of the reversal of the judgment or the plaintiff's failure otherwise than
upon the merits or within the period of the original applicable statute of limitations, whichever occurs
later. This division applies to any claim asserted in any pleading by a defendant.

(B) If the defendant in an action described in division (A) of this section is a foreign or domestic
corporation, and whether its charter prescribes the manner or place of service of process on the
defendant, and if it passes mto the hands of a receiver before the expiration of the one year period or the
period of the original applicable statute of limitations, whichever is applicable, as described in that
division, then service to be made within one year following the original service or attempt to begin the
actton may be made upon that receiver or the receiver's cashier, treasurer, secretary, clerk, or managing
agent, or if none of these officers can be found, by a copy left at the office or the usval place of business
of any of those agents or officers of the receiver with the person having charge of the office or place of
business. If that corporation is a railroad company, summons may be served on any regular ticket or
freight agent of the receiver, and if there is no regular ticket or freight agent of the receiver, then upon
any conductor of the recerver, in any county in the state in which the railroad 1s located. The summons
shall be returned as if served on that defendant corporation.

Effective Date; 03-02-2004

© Lawriter Carporation. All rights reserved.
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RULE 3

Ohio Court Rules
RULES OF CiVIL PROCEDURE
TITLE Il. COMMENCEMENT OF ACTION AND VENUE; SERVICE OF PROCESS; SERVICE AND FILING OF

PLEADINGS AND OTHER PAPERS SUBSEQUENT TO THE ORIGINAL COMPLAINT; TIME
RULE 3 Commencement of Action; Venue
RULE 3. Commencement of Action; Venue

(A) Commencement.

A civil action is commenced by filing a complaint with the court, if service is obtained within one
year from such filing upon a named defendant, or upon an incorrectly named defendant whose name is
later corrected pursuant to Civ.R. 15(C), or upon a defendant identified by a fictitious name whose name
is later corrected pursuant to Civ.R. 15(D).

(B) Venue: where proper.

Any action may be venued, commenced, and decided in any court in any county. When applied to

county and municipal courts, "county," as used in this rule, shall be construed, where appropriate, as the
territorial limits of those courts. Proper venue lies in any one or more of the following counties:

(1) The county in which the defendant resides;
(2) The county in which the defendant has his or her principal place of business;
(3) A county in which the defendant conducted activity that gave rise to the claim for relief;

(4) A county in which a public officer maintains his or her principal office if suit is brought against
the officer in the officer's official capacity;

(5) A county in which the property, or any part of the property, is situated if the subject of the action
is real property or tangible personal property; _

(6) The county in which all or part of the claim for relief arose; or, if the claim for relief arose upon a
river, other watercourse, or a road, that is the boundary of the state, or of two or more counties, 1n any
county bordering on the river, watercourse, or road, and opposite to the place where the claim for relief
arose;

(7) In actions described in Civ.R. 4.3, in the county where plaintiff resides;

(8) In an action against an executor, administrator, guardian, or trustee, in the county in which the
executor, administrator, guardian, or trustee was appointed;

(9) In actions for divorce, annulment, or legal separation, in the county in which the plaintiff is and
has been a resident for at least ninety days immediately preceding the filing of the complaint;

(10) In actions for a civil protection order, in the county in which the petitioner currently or
temporarily resides;
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(11) In tort actions involving asbestos claims, silicosis claims, or mixed dust disease claims, only in
the county in which all of the exposed plaintiffs reside, a county where all of the exposed plaintiffs were
exposed to asbestos, silica, or mixed dust, or the county in which the defendant has his or her principal
place of business.

(12) If there is no available forum in divisions (B)(1) to (B)(10} of this rule, in the county in which
plaintiff resides, has his or her principal place of business, or regularly and systematically conducts
business activity; :

(13) If there is no available forum in divisions (B)(1} to (B)(11) of this rule:

(a) In a county in which defendant has property or debts owing to the defendant subject to
attachment or garnishment;

(b) In a county in which defendant has appointed an agent to receive service of process or in which
an agent has been appointed by operation of law.

(C) Change of venue.

(1) When an action has been commenced in a county other than stated to be proper in division (B) of
this rule, upon timely assertion of the defense of improper venue as provided in Civ.R. 12, the court
shall transfer the action to a county stated to be proper in division (B) of this rule.

(2) When an action is transferred to a county which is proper, the court may assess costs, including
reasonable attorney fees, to the time of transfer against the party who commenced the action in a county
other than stated to be proper in division (B) of this rule.

(3) Before entering a default judgment in an action in which the defendant has not appeared, the
court, if it finds that the action has been commenced in a county other than stated to be proper in
division (B) of this rule, may transfer the action to a county that is proper. The clerk of the court to
which the action is transferred shall notify the defendant of the transfer, stating in the notice that the
defendant shall have twenty-eight days from the receipt of the notice to answer in the transferred action.

(4) Upon motion of any party or upon its own motion the court may transfer any action to an
adjoining county within this state when it appears that a fair and impartial trial cannot be had in the
county in which the suit is pending.

(D) Venue: no proper forum in Ohio.

When a court, upon motion of any party or upon its own motion, determines: (1) that the county n
which the action is brought is not a proper forum; (2) that there is no other proper forum for trial within
this state: and (3) that there exists a proper forum for trial in another jurisdiction outside this state, the
court shall stay the action upon condition that all defendants consent to the jurisdiction, waive venue,
and agree that the date of commencement of the action in Ohio shall be the date of commencement for
the application of the statute of limitations to the action in that forum in another jurisdiction which the
court deemns to be the proper forum. If all defendants agree to the conditions, the court shall not dismiss
the action, but the action shall be stayed until the court receives notice by affidavit that plaintiff has
recommenced the action in the out-of-state forum within sixty days after the effective date of the order
staying the original action. If the plaintiff fails to recommence the action in the out-of-state forum within
the sixty day period, the court shall dismiss the action without prejudice. If all defendants do not agree
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to or comply with the conditions, the court shall hear the action.

If the court determines that a proper forum does not exist in another jurisdiction, it shall hear the
action.

(E) Venue: multiple defendants and multiple claims for relief.

In any action, brought by one or more plaintiffs against one or more defendants involving one or
more claims for relief] the forum shall be deemed a proper forum, and venue in the forum shall be

proper, if the venue is proper as to any one party other than a nominal party, or as to any one claim for
relief. |

Neither the dismissal of any claim nor of any party except an indispensable party shall affect the
jurisdiction of the court over the remaining parties.

(T) Venue: notice of pending litigation; transfer of judgments.

(1) When an action affecting the title to or possession of real property or tangible personal property
is commenced in a county other than the county in which all of the real property or tangible personal
property is situated, the plaintiff shall cause a certified copy of the complaint to be filed with the clerk of
the court of common pleas in each county or additional county in which the real property or tangible
personal property affected by the action is situated. If the plaintiff fails to file a certified copy of the
complaint. third persons will not be charged with notice of the pendency of the action.

To the extent authorized by the laws of the United States, division {(F)(1) of this rule also applies to
actions, other than proceedings in bankruptey, affecting title to or possession of real property in this
state commenced in a United States District Court whenever the real property is situated wholly or partly
in a county other than the county in which the permanent records of the court are kept.

(2) After final judgment, or upon dismissal of the action, the clerk of the court that issued the
judgment shall transmit a certified copy of the judgment or dismissal to the clerk of the court of
conmumon pleas in each county or additional county in which real or tangible personal property affected
by the action is situated.

(3) When the clerk has transmitted a certified copy of the judgment to another county in accordance
with division (F)(2) of this rule, and the judgment is later appealed, vacated, or modified, the appellant
or the party at whose instance the judgment was vacated or modified must cause a certified copy of the
notice of appeal or order of vacation or modification to be filed with the clerk of the court of common
pleas of each county or additional county in-which the real property or tangible personal property is
situated. Unless a certified copy of the notice of appeal or order of vacation or modification is so filed,
third persons will not be charged with notice of the appeal, vacation, or modification.

(4) The clerk of the court receiving a certified copy filed or transmitted in accordance with the
provisions of division (F) of this rule shall number, index, docket, and file it in the records of the
receiving court. The clerk shall index the first certified copy received in connection with a particular
action in the indices to the records of actions commenced in the clerk’s own court, but may number,
docket, and file it in either the regular records of the court or in a separate set of records. When the clerk
subsequently receives a certified copy in connection with that same action, the clerk need not index it,
but shall docket and file it in the same set of records under the same case number previously assigned to
the action.
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(5) When an action affecting title to registered land is commenced in a county other than the county
in which all of such land is situated, any certified copy required or permitted by this division (F) of this
rule shall be filed with or transmitted to the county recorder, rather than the clerk of the court of
commion pleas, of each county or additional county in which the land is situated.

{G) Venue: collateral attack; appeal.

The provisions of this rule relate to venue and are not jurisdictional. No order, judgment, or decree
shall be void or subject to collateral attack solely on the ground that there was improper venue; however,
nothing here shall affect the right to appeal an error of court concerning venue.

(H) Definitions.

As used in division (B)(11) of this rule:

(1) " Asbestos claim” has the same meaning as in section 2307.91 of the Revised Code;

(2) "Silicosis claim" and "mixed dust disease claim” have the same meaning as in section 2307.84 of
the Revised Code;

(3) In reference to an asbestos claim, "tort action” has the same meaning as in section 2307.91 of the
Revised Code;

{4) In reference to a silicosis claim or a mixed dust disease claim, "tort action” has the same meaning
as in section 2307.84 of the Revised Code.

[Effective: July 1, 1970; amended effective July 1, 1971; July 1, 1986; July 1, 1991; July 1, 1998,
July 1, 2005.]
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RULE 4

Chio Court Rules
RULES OF CIVIL PROCEDURE

TITLE li. COMMENCEMENT OF ACTION AND VENUE; SERVICE OF PROCESS; SERVICE AND FILING OF
PLEADINGS AND OTHER PAPERS SUBSEQUENT TO THE ORIGINAL COMPLAINT; TIME

RULE 4 Process: Summons
RULE 4. Process: Summons
(A) Summons: issuance.

Upon the filing of the complaint the clerk shall forthwith issue a summons for service upon each
defendant listed in the caption. Upon request of the plaintiff separate or additional summons shall issue
at any time against any defendant.

(B) Summons: form; copy of complaint.

The summons shall be signed by the clerk, contain the name and address of the court and the names
and addresses of the parties, be directed to the defendant, state the name and address of the plaintiff's
attorney, if any, otherwise the plaintiff's address, and the times within which these rules or any statutory
provision require the defendant to appear and defend, and shall notify him that in case of his failure to
do so, judgment by default will be rendered against him for the relief demanded in the complaint. Where
there are multiple plaintiffs or multiple defendants, or both, the summons may contain, in lieu of the
names and addresses of all parties, the name of the first party on each side and the name and address of
the party to be served.

A copy of the complaint shall be attached to each summons. The plaintiff shall furnish the clerk with
sufficient copies.

{C) Summons: plaintiff and defendant defined.

For the purpose of issuance and service of summons "plaintiff” shall include any party seeking the
issuance and service of summons, and "defendant” shall include any party upon whom service of
summons is sought.

(D) Waiver of service of summons.

Service of summons may be waived in writing by any person entitled thereto under Rule 4.2 who is
at least eighteen years of age and not under disability,

(E) Summons: time limit for service.

[f a service of the summons and complaint is not made upon a defendant within six months after the
filing of the complaint and the party on whose behalf such service was required cannot show good cause
why such service was not made within that period, the action shall be dismissed as to that defendant
without prejudice upon the court's own initiative with notice to such party or upon motion. This division
shall not apply to out-of-state service pursuant to Rule 4.3 or to service in a foreign country pursuant to
Rule 4.5. '

[Effective: July 1, 1970; amended effective July 1, 1971; July 1, 1973; July 1, 1975; July 1, 1984.]
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RULE 15

Ohio Court Rules

RULES OF CIVIL PROCEDURE

TITLE . PLEADINGS AND MOTIONS

RULE 15 Amended and Suppiemental Pleadings

RULE 15. Amended and Supplemental Pleadings
(A) Amendments.

A party may amend his pleading once as a matter of course at any time before a responsive pleading
is served or, if the pleading is one to which no responsive pleading is permitted and the action has not
been placed upon the trial calendar, he may so amend it at any time within twenty-eight days after it is
served. Otherwise a party may amend his pleading only by leave of court or by written consent of the
adverse party. Leave of court shali be freely given when justice so requires. A party shall plead in
response to an amended pleading within the time remaining for response to the original pleading or
within fourteen days after service of the amended pleading, whichever period may be the longer, unless
the court otherwise orders.

(B) Amendments to conform to the evidence.

VWhen issues not raised by the pleadings are tried by express or implied consent of the parties, they
shall be treated in all respects as if they had been raised in the pleadings. Such amendment of the
pleadings as may be necessary to cause them to conform to the evidence and to raise these issues may be
made upon motion of any party at any time, even after judgment. Failure to amend as provided herein
does not affect the result of the trial of these issues. If evidence is objected to at the trial on the ground
that it is not within the issues made by the pleadings, the court may allow the pleadings to be amended
and shall do so freely when the presentation of the merits of the action will be subserved thereby and the
objecting party fails to satisfy the court that the admission of such evidence would prejudice him in
maintaining his action or defense upon the merits. The court may grant a continuance to enable the
objecting party to meet such evidence.

{C) Relation back of amendments.

Whenever the claim or defense asserted in the amended pleading arose out of the conduct,
transaction, or occurrence set forth or attempted to be set forth in the original pleading, the amendment
relates back to the date of the original pleading. An amendment changing the party against whom a
claim is asseried relates back if the foregoing provision is satisfied and, within the period provided by
law for commencing the action against him, the party to be brought in by amendment (1) has received
such notice of the institution of the action that he will not be prejudiced in maintaining his defense on
the merits, and (2) knew or should have known that, but for a mistake concerning the identity of the
proper party, the action would have been brought against him.

The delivery or mailing of process to this state, a municipal corporation or other governmental
agency, or the responsible officer of any of the foregoing, subject to service of process under Rule 4
through Rule 4.6, satisfies the requirements of clauses (1) and (2) of the preceding paragraph if the
above entities or officers thereof would have been proper defendants upon the original pleading. Such
entities or officers thereof or both may be brought into the action as defendants.

(D) Amendments where name of party unknown.
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When the plaintiff does not know the name of a defendant, that defendant may be designated in a
pleading or proceeding by any name and description. When the name is discovered, the pleading or
proceeding must be amended accordingly. The plaintiff, in such case, must aver in the complaint the fact
that he could not discover the name. The summons must contain the words "name unknown," and a copy
thereof must be served personally upon the defendant.

(E) Supplemental pleadings.

Upon motion of a party the court may, upon reasonable notice and upon such terms as are just,
permit him to serve a supplemental pleading setting forth transactions or occurrences or events which
have happened since the date of the pleading sought to be supplemented. Permission may be granted
even though the original pleading is defective in its statement of a claim for relief or defense. If the court
deems it advisable that the adverse party plead to the supplemental pleading, it shall so order, specifying
the time therefor.

[Effective: July 1, 1970.]
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