- IN THE SUPREME COURT OF OHIO

State of Ohio ex rel. Karen S. Jordan

Relator-Appellant

Y.

Industrial Commission of Ohio, et al.

Respondents-Appellees.

Case No. 07-1901

On Appeal From The
Judgment Of The Tenth
District Court Of Appeals
Case No. 06AP-908

BRIEF OF RELATOR-APPELLANT, KAREN S. JORDAN

Stephen D. Plymale (0033013)
Assistant Attorney General
Workers’ Compensation Section
150 East Gay Street, 22™ Floor
Columbus, Ohio 43215

(614) 466-4863 (phone)

(614) 728-9535 (fax)
splymale(@ag state.oh.us

Counsel for Respondent-Appellee,
Industrial Commission of Ohio

Christopher C. Russell (0040506)
Porter, Wright, Morris & Arthur
41 South High Street

Columbus, Ohio 43215

(614) 227-2000 (phone)

(614) 227-2100 (fax)

Counsel for Respondent-Appellee,
Buckeye Boxes, Inc.

Jonathan H. Goodman (0070978)
Heinzerling, Goodman & Reinhard, LLC
5900 Roche Drive, 4" Floor

Columbus, Ohio 43229

(614) 436-4882 (phone)

(614) 436-6304 (fax)
jon@heingoodlaw.com

Counsel for Relator-Appellant,
Karen S. Jordan

FED 7

UG 17 2007

CLERK OF COURT
SUPREME COURT OF OHip




TABLE OF CONTENTS

"TABLE OF AUTHORITIES...........cvoovoeieeeessems s 2
STATEMENT OF FACT S i e e 4
AR GUIMEN T it i i e et e i e e s 8
Standard of Review..... ........................... et e e 8
Proposition of Law....... .o 9

The Industrial Commission of Ohio abuses ity discretion by applying Ohio
Adm,Code 4123-6-21 retrospectively.

CONCLIUSION oo e, 16
CERTIFIFCATE OF SERVICE. .. oo e eoooeeeoeeoe i, ST UT 17
APPENDIX

Notice of Appeal filed October 16, 2007
" Judgment Entry and Decision of the Tenth District Court of Appeals
RC. 148 ’
R.C. 4123.54
R.C. 4123.66
R.C. 4123.95
Art, II, Section 28 of the Ohio Constitution
Ohio Adﬁl. Code 4123-6-21 (former version)
Ohio Adm.Code 4123-6-21 (current version)
Black’s Law Dictionary (6™ Ed. 1991) 914




TABLE OF AUTHORITIES

CASES

Indus. Comm. v. Kamrath (1928), 118 Ohio St. 1................ e 9,11
Kinser v. Coleman (1986), 28 Ohio St.3d 259.........ccveieviniviniiinnn 10, 12413
Murphy v. Ohio Dept. of Highway Safety (1984), 18 Ohio App.3d 99................... 9,12
State ex rel. Brown v. Indus. Comm. (1993), 68 Ohio St.3d 45...........coenn. 911
State ex rel. Eberhardt v. Flxible Corp. (1994), 70 Ohio St.3d 649........c.covivviiiinin 3
State ex rel. Gen. Motors Corp. v. Indus. Comm., 10" Dist. No. 06AP-373, 2006-Ohio-6786......8
‘State ex rel. Jeffrey v. Indus. Comm. (1955), 164 Ohio St. 366...........oooiiiinns 9,11
State ex rel. Jordan v. Indus. Comm., 10" Dist. No. 06AP-908, 2007-Ohio-5157......7, 11
State ex rel. Kilbane v. Indus. Comm. (2001), 91 Ohio St.3d 258................... 10, 12-13
State ex rel. LTV Steel Co. v. Indus. Comm. (2000), 88 Ohio ‘St.3d 284 i, 8
State ex rel. Morris v. Indus. Comm. (1984), 14 Ohio St.3d 38...........o.iiiinin 8
State ex rel. Noble v, Indus. Comm., 10" Dist. No. 06AP-1090, 2007-Ohio-6497.....15-16
.Stat‘e ex rel. Pass v. CST Extraction Co. (1996), 74 Ohio St.3d 373 ... 8
State ex rel. Pressley v. Indus. Comm. (1967), 11 Ohio St2d 141...........oiiii 8
State ex rel. Yellow Freight v. Indus. Comm. (1994), 71 Ohio St.3d 139...........oovit. 3
State ex rel Zito v. Indus. Comm. (1980), 64 Ohio St2d 53, 8
Van Fossen v. Babcock & Wilcox Co. (1988), 36 Ohio St.3d 100................ 9.10, 12, 14
Warren Cty. Bd. of Commprs. v. Lebanon (1989), 43 Ohio St.3d 188............ 9.10, 13-14

STATUTES

R L s 9,12-16
RUC. 412356 ittt e .10, 14
RiC 123,66, . it 5,10, 13, 16
RuC, 123,05 e, UUURURR 14

CONSTITUTIONAL PROVISION _
Art. 11, Section 28 of the Ohlo ConstitltION. .. ..o r ettt e e e e iiieeeasae 10




ADMINISTRATIVE RULES

Ohio Adm.Code 4123-6-21 (former version})..........coovevvieiiiuriiiirniriaenenn 511,14
Ohio Adm.Code 4123-6-21 (current version).................. e passim
MISCELLANEOUS

Black’s Law Dictionary (6™ Ed. 1991) 914........oovvereeeiiinieaeenee, s 9,12




- STATEMENT OF FACTS

Relator-Appellant, Karen S. Jordan (Mrs. Jordan), was injured on June 28, 1984
while in the course of and arising out of her employment with Respondent, Buckeye
Boxes, Inc. (the employer). See Supplement, pages 1, 7 (hereinafter, “S., p. x™). She
filed a timely wgarkers’ compensation claim that was assigned claim number 84-37815.
Id. To date, her claim has been allowed for the following conditions: derangement
meniscus; right knee tear lateral meniscus; right knee and leg sprain; osteoarthritis right
leg; major depressive disorder; osteomyelitis right leg; reflex stpathetic
dystrophy/complex regional pain syndrome right lower extrémity.” (S.,p. 1-2).

As the allowed conditions suggest, Mrs. Jordan’s injury has been and continues to
be severe. At all times relevant to this acfion, she‘ was disabled and receiving temporary
total disability compensation and she continues to receive such compensation at the time
of thé writing of this brief. (S.,p. 3).

Mrs. Jordan bas undergone extensive treatment for her right knee, including
multiple arthroscopic surgeries and a total right knee replacement in June of 2004. (S., p.
7, 11-12). She had significant complications following her total right knee replacement
and suffers from chronic pain as a result. (S., p. 13-15). In a letter dated January 7, 2005,
Nelson Hendler, M.D. (Dr. Hendler), Mrs. Jordan’s attending pain management
specialist, submitted a report explaining the need for and function of the medications he
was prescribing. (S., p. 16-17).

On January 18, 2005, the Ohio Bureau of Workers” Compensation (BWC) issued
an order indicating that several of Mrs. Jordan’s medications would no longer reimbursed

as of May 17, 2005. (S., p. 18). In response, Mrs. Jordan’s treating physician, Francisco



Garabis, MLD. (Dr. Garabis), opined that the medications in question were necessary due
to the allowed conditions in her workers’ compensation claim and related right knee
~ replacement surgery. (S.,p. 19). Dr. Garabis warned that termination of the medications
“would be detrimental to her medical care at this time.” Id. Mrs. Jordan then filed a
motion requesting that her medications remain covered. (S., p. 20).

On-May 20, 2005, the BWC issued an order denying Mrs. Jordan’s motion and
refusing to pay for a number of medications. (S., p. 24). Mrs. Jordan appealed and a
District Hearing Officer (DHO) of Respondent, Industrial Commission of Ohio (the
commission), issued an order granting a general authorization for several types of
medications. (S., p. 25). Mrs. Jordan appealed, requesting that the approved medications
be explicitly enumerated by the commission. (S., p. 27). By order of a Staff Hearing
Officer (SHO) of the commission dated August 18, 2005, the DHO order was modified
“to specifically authorize the following medications, pursuant to [BWC] rules and -
regulation: Roxicodone; Soma; Sinequan; Klonopin; Lidoderm; Buspar.” (S., p. 28).

At the time the SHO explicitly authorized Roxicodone, Soma, Sinequan,
Klonopin, Lidoderm, and Buspar, the BWC deemed it proper to cover the cost of brand
name medications under R.C. 4123.66 and Ohio Adm.Code 4123-6-21(F), if prior
authorization were obtained. Mrs. Jordan obtained such prior authorization based on the
August 18, 2005 SHO order.

Mrs. Jordan’s pain problems continued and her physicians recommended
ongoing, aggressive pain management. (S., p. 32-37). A BWC physician summarized
Mrs. Jordan’s condition as follows:

The factors preventing the injured worker from returning to work as a
warehouse worker is the significant pain, medication and other medication



.requirements and the continued symptom of pain. It prevents her from
standing any length of time, o[r] doing repetitive upper and lower
extremity work. :

(S..p. 3.

On October 1, 2005, amendments to Oﬁio Adm.Code 4123-6-21 became
cffective. The amendments remm-.red the provisioﬁ that allowed rfor payment of brand
name medications if prior authorization were obtained and specified that the cost of
medications can never exceed the cost of a generic medication, if a generic exists. In
apparent reliance on this change, the BWC, withoﬁt prior notice to Mrs. Jordan, refused
to pay the full cost of Roxicodone, Soma, Sinequan, Klonopin, Lidoderm, and Buspar,
limiting payment to the cost of the generic forms of these medications.

The BWC’s action caused Mrs. Jordan significant physical and financial hards'hip.
Dr. Hendler documented Mrs. Jordan’s intolerance to generic medications and requested
that Mrs. Jordan have brand name medications only with her prescriptions dispensed as
written. (8., p. 31). In addition, Mrs. Jordan obtained a report from her pharmacist
setting forth the significant cost difference between the brand name and generic versions
of her medications. (S., p. 30). Based on this information and the fact that the
commission had previously granted payment for brand name medications, Mrs. Jordan
filed a motion requesting that péyment be made for Roxicodone, Soma, Sinequan,
Klonopin, Lidoderm, and Buspar. (S., p. 38).

In an order dated March 14, 2006, the BWC denied Mrs. Jordan’s motion, relying
on the fact that Ohio Adm.Code 4123-6-21, as amended, did not cover any medications
costs beyond the cost of generics. (S., p. 39-40). Mrs. Jordan filed a timely appeal. By

DHO order dated April 28, 2006, the commission denied payment for brand name




medications based on Ohio Adm.Code 4123-6-21, as amended. (S., p. 41). Mrs. Jordan
filed a timely appeal. (5., p. 43).

By SHO order dated May 31, 2007, the commission affirmed the BWC and DHO
orders. (S., p. 44-45). The commission specifically found that Mrs. Jordan had obtained
prior authorization for brand name medications prior to the October 1, 2005 .effective date
of the amendment to Ohio Adm.Code 4123-6-21. Id. The commission also found that
the BWC refused to pay for brand name medications based on the amended version of the
rule. Id. The commission noted that Mrs. Jordan “has medical evidence that she can not
take generic medications” and that she “has presented evidence from the pharmacy she
uses on how substantial the amount of the difference will be to her.” Id. Despite these
findings, the commission stil-l denied Mrs. Jordan’s motion, finding that the prior
éuthorization of pafment for brand name medications in the August 18, 2005 SHO order
should be read to incorporate subsequent amendments to the BWC’s rules regarding
payment of medications because “[i]t is reasonable to expect that rules will change from
time to time.” Id.

Mrs, Jordan filed a timely appeal, but the commission refused to hear the matter
for a third time by final order mailed on June 20, 2006. (S., p. 46). Because the
commission abused its discretion by improperly applying the amended version of Ohio
Adm.Code 4123-6-21 to her claim, Mrs. Jordan initiated an original action in mandamus
in the Tenth District Court of Appeals. In a poorly reasoned decision, the appellate court
upheld the commission’s order. See State ex rel. Jordan v. Indus. Comm., 10" Dist. No.

06AP-908, 2007-Ohio-5157. Mrs. Jordan now appeals to this Court as of right.



ARGUMENT

Standard of Review

In order to prevail in a mandamus action, the relator must show a clear legal right
to the relief sought and that the respondent has a clear legal duty to provide such relief.
See State ex rel. Pressiey v. Indus. C‘omm. (1967), 11 Ohio St.2d 141, paragraph 9 of the‘
syllabus, To prevail in a workers’ compensation mandamus action, the relator must show
that the commission’s decision constitutes an abuse of discretion. See State ex rel. Pass
v. CST Extraction Co. (1996), 74 Ohio St.3d 373, 376.

Because the commission speaks only through its orders, _mandamug review is
limited solely to the evidence and reasoning set forth in the commission’s order. See
State ex rel. Yellow Freight v. Indus. Comm. (1994), 71 Ohio St.3d 139, 142. The
commission is the ultimate arbiter of facts and the credibility of evidence. Sece State ex
rel. LTV Steel Co. v. Indus. Comm. (2000}, 88 Ohio St.3d 284,.287. Thus, courts may not
disturb the commission’s reasoning when it is supported by “some evidence.” See State
ex rel. Eberhardt v. Fixible Corp. (1994), 70 Ohio St.3d 649, 655. However, when the
dispute involves the commission’s interpretation of substantive law, the appellate court
conducts a de novo review. Sce State ex rel. Gen. Motors Corp. v. Indus. Comm., 10™
Dist. No. 06AP-373, 2006-Ohio-6786,  17-18, citing State ex rel. Zito v. Indus. Comm.
(1980), 64 Ohio St.2d 53, 55. The commission abuses its discretion when it errs as a

matter of law. See State ex rel. Morris v. Indus. Comm. (1984), 14 Ohio St.3d 38, 40.




Proposition of Law

The Industrial Commission of Ohio abuses its discretion by applying
Ohio Adm.Code 4123-6-21 retrospectively.

It is well-established law that payment for medical treatment in a workers’
compensation claim is a substantive right that accrues at the time of the injury. See
Indus. Comm. v. Kamrath (1928), 118 Ohio St. 1, paragraphs two and three of the
syllabus, 3-4 (“the legal right imposed on the Commission to pay for medical expenses
out of the state insurance fund is ... a substantive right which accrues at the time of the
injury™); State ex rel. Jeffrey v. Indus. Comm. (1955), 164 Ohio St. 366, 367; State ex rel.
Brown v. Indus. Comm. (1993), 68 Ohio St.3d 45, 46. It is also clear that statutes and
administrative rules are presumed to apply prospectively unless expressly made
retrospective. See R.C. 1.48; Warren Cty. Bd. of Commrs. v. Lebanon (1989), 43 Ohio
St.3d 188, 189-150.

A statute or administrative rule is applied retrospectively when it is applied to a
right that existed prior to the promulgation of the rule in question. See Murphy v. Ohio
Dept. of Highway Safety (1984), 18 Ohio App.3d 99, 100. See also Black’s Law
Dictionary (6™ Ed. 1991) 914, defining “retrospective law” as:

A law which looks backward or contemplates the past; one which is made

to affect acts or facts occurring, or rights accruing, before it came into -

force. Every statute which takes away or impairs vested rights acquired

under existing laws, or creates a new obligation, imposes a new duty, or

attaches a new. disability in respect to transactions or considerations

already past. One that relates back to a previous transaction and gives it a

different legal effect from that which it had under the law when it

occurred.

Accord, Van Fossen v. Babcock & Wilcox Co. (1988), 36 Ohio St.3d 100, 104:

Ordinarily, laws are enacted to regulate future conduct and are, in that '
respect, reasonable legislative acts. The difficulty arises when such



legislation attempts to regulate or prohibit that which has already

occurred, since the General Assembly may not constitutionally impose a

new standard upon past conduct.

The issue of whether a law applies retrospectively should not be confused with
the issue of whether it can be applied retroactively from a constitutional perspective. See
id. The issue of whether a law offends Art. TI, Section 28 of the Ohio Constitution entails
an analysis as to whether the law affects substantive rights or merely procedural/remedial
rights. See Van Fossen, 36 Ohio St.3d at 106. However, as this Court has repeatedly
held, the issue of constitutional retroactivity (substantive versus remedial rights) should
not be reached unless the law complies with R.C. 1.48 and explicitly indicates that it is to
be applied rétrospectively (to rights that existed prior to the effective date of the new
law). See id.; i)aragrapﬁ one of the syllabus; Warren Cty. Bd. of Commrs., 43 Ohio St.3d
at 189; Kin&er v. Coleman (1986), 28 Ohio St.3d 259, 262 (silence on the issue of
retrospective application fails to meet the requirement of a clearly expressed intent); State
ex rel. Kilbane v. Indus. Comm. (2001), 91 Ohio St.3d 258, 259.

Mrs. Jordan was injured in 1984. At the time of her injliry, the workers’
compensation system did not limit the amount of payment for brand name medications.
The only laws in effect at that time regarding medications were R.C. 4123.54 and former
R.C. 4123.66. R.C. 4123.54 stated that employees who are injured in the course of and
arising out of their employment are entitled to receive “the medical, nurse, and hospital

services and medicines ... as are provided by this chapter.” R.C. 4123.66 vested the

commission' with the power to pay for medications “as it deems proper.”

' The current version of the statute refers to the Administrator of the BWC instead of the
commission with respect to payment for medicines.

10



In 1997, the BWC promulgated Ohio Adm.Code 4123-6-21. Under that rule,
injuréd workers were responsible for the difference in cost between brand name
- medications and their generic equivalents unless prior authorization were obtained for the
brand name medication. See former Ohio Adm.Code 4123-6-21(F). Thus, the BWC
deemed it proper to pay for brand name medicatiéns if prior authorizatioﬁ were obtained.

Effective October 1, 2005, Ohio Adm.Code 4123-6-21 was amended. The
amendment eliminated the prior authorization proVision of Ohio Adm.Code 4123-6-21(F)
and created Ohio Adm.Code 4123-6-21(I). The new provision states that the BWC will
not pay more than the cost of the generic drug for any medication. In effect, the
amendment eliminated payment for brand name medications if a generic form of the
medication exists. Signiﬁcantly, nothing in Ohio Adm.Code 4123-6-21(I) mentions
retrospective application. The rule is silent on that issue.

Mrs. Jordan has a substantive right to payment for medications in her claim and
that substantive right is based on the law in effect at the time of her injury. See Kamrath,
118 Ohio St. at 4; Jeffiey, 164 Ohio St. at 367; Brown, 68 Ohio St.3d at 46. Moreover,
Mrs. Jordan sought and obtained prior authorization for brand name medications prior to
the October 1, 2005 effective date of Ohio Adm.Code 4123-6-21(I). S., p. 28. The
commission and the court of appeals conceded this fact in their decisions. See Jordun, at
9 4, S., p. 44. Thus, under any reasonable analysis, it is clear that Mrs. Jordan had
established the right to payment for brand name medications prior to October 1, 2005.

After the creation of Ohio Adm.Code 4123-6-21(I), the BWC stopped paying for
Mrs. Jordan’s brand name medicﬁtions and limited its payment to the cost of the-

associated generics. S., p. 44. The BWC’s action clearly shows that it applied Ohio

11




Adm.Code 4123-6-21(1) retrospectively to Mrs. Jordan’s claim. See Murphy, 18 Ohio
App.3d at 100; Black’s Law Dictionary (6™ Ed. 1991) 914; Van Fossen, 36 Ohio St.3d at
104. Indeed, prior to October 1, 2005, the BWC paid for Mrs. Jordan’s brand name
medications; after that date, it did not. The application of the new rule to. Mrs. Jordan’s
prior fight' proml;ted Mrs. Jordan’s physician and pharmacist to document the medical
and financial impact of this change and the commission noted these concerns in ils
decision. S., p. 30-31; 44-45, Because the promulgation of Ohio Adm.Code 4123-6-
21_(15 eliminated payment for brand name medications and the rule was applied to Mrs.
Jordan’s previously established right to such payment, it is obvious that the BWC applied
the rule retrospectively té Mrs. Jordan’s claim.

As this Court has made clear, an administra;tive rule can be applied retrospectively
only if it gxplicitly provides for such appliéation. See Warren Cty. Bd. of Commrs., 43
Ohio St.3d at 189; R.C. 1.48. As a matter of law, the R.C. 1.48 analysis must be
conducted first. See id. It is error to reach the question of constitutional retroactivity
(substantive versus remedial rights) uniess the rule expressly states that it is intended to
apply retrospectively. See id.

In this case, Ohio Adm.Code 4123-6-21(1) is silent with respect to retrospective
application. | Accordingly, it fails to satisfy the R.C. 1,48 test and can be applied
prosﬁectively only. See Kinser, 28 Ohio St.’a;d at 262; Kilbane, 91 Ohio St.3d at 259.
Thus, the application of Ohio Adm.(;ode 4123-6-21(1) to a claim that arose prior to
October 1, 2005 is improper as a matter of law.

In its decision, the commission failed to follow the law. Instead of complying

with the mandate of R.C. 1.48 and controlling authority from this Court, the commission
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held that Mrs. Jordan should have expected the law regarding payment of her medications
to change because the BWC, under R.C. 4123.66, has the right to pay for medications as
it deems proper. S., p. 45. The fact that the BWC has the right to pay for medications as
it deems proper does not trump the requirement of R.C, 1.48. Prior to October 1, 2005,
the BWC obviously deemed it proper to péy for brand name medications because Mrs.
Jordan estéblished that right, a fact the commission conceded. S., p. 44. However, the
commission failed to explain why the change effected by Ohio Adm.Code 4123-6-21(I)
should be exempt from the R.C. 1.48. Just because the BWC deems it proper to eliminate
payment for brand name medications does not mean it can apply such a change
retrospectively. In order to do so, Ohio Adm.Code 4123-6-21(1) would have to explicitly
provide for such application. The fact that the rule is silent on this issue prohibits it {from
being applied retrospectively. See Kinser, 28 Ohio St.3d at 262; Kilbane, 91 Ohio St.3d
at 259, |

Under the commission’s logic, the BWC can change any rule with respect to
payment of medications at any time simply because it deems such change to be proper.
Injured workers are expected to accept such changes regardless Qf previously established
rights. The commission’s position is contrary to Ohio law as well as basic fairness. R.C.
1.48 and this Court’s precedent cannot be ignored., yet that is precisely what the
commission did in this case. Such action constitutes an abuse of discretion and the
requested writ of mandamus must be issued.

Like the commission, the court of appeals erred in a number of respects. First, the
court below was unable to correctly frame the issue before it. In paragraph one of its

‘decision, the court stated that Mrs. Jordan is requesting the issuance of a writ ordering the

i3




commission to authorize “brand name medications at a cost to her no greater than if she
were receiving generic equivalents.;’ With due respect, that is not the relief that Mrs.
Jordan is seeking. Instead, she is requesting that her brand name medications be covered
as they were pﬁor to Octéber 1,2005.

Second, in paragraph eight of its decision, the; court confused the concept of
retrospective application with the constitutional issue of retroactivity. The court stated
that a statute is retroactive if it takes away or impairs vested rights, etc. However, the
issue of vested or substantive rights is relevant only if the constitutional question is
reached. As this Court has repeatedly held, it is error to reach the constitutional question
if the rule fails to expressly provide for retrospective application. See Van Fossen, 36
Ohio St.3d at paragraph one of the syllabus; Warren Cty. Bd. of Commys., 43 Ohio St.3d“
at 189, The court of appeals efref;l as a matter of law by skipping the R.C. 1.48 test and
jumping to the constitutional issue.

Third, the court of appeals held that Mrs. Jordan did not have a vested right to
payment for brand name medications because there was no right to such payment in
1984. The flaw in this a!rgument is that the law in 1984 ciid not prohibit such payments
either.. In 1984, R.C. 4123.54 provided broad coverage for medicines in the event of
industrial injury. While it is true that the statute did not explicitly indicate that brand
name drugs were covered, there is nothing to suggest that they were not. The court’s
willingness to read coverage for brand name medications out of R.C. 4123.54 conflicts
with the statutory mandate of liberal construction under R.C. 4123.95. Moreover, the
1997 promulgation of former Ohio Adm.Code 4123-6-21(F) clearly shows that the BWC

deemed it proper to pay for brand name medications if prior authorization were obtained.
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In paragraph four of its decision, the court conceded that Mrs. Jordan obtained such
authorization. This concession conflicts with the court’s subsequent finding that Mrs,
Jordan failed to show a vested right to payment for brand name medications. It makes no
sense to find that Mrs. Jordan established the right to payment for brand name
medications and then in the next breath find that she did not. The court of appeals’
decision is erroneous as a matter of law and common sense.
Finally, it should be noted that the court of appeals decided a similar issue shortly
after its decision in Mrs. Jordan’s case. See State ex rel. Noble v. Indus. Comm., 10"
Dist. No. 06AP-1090, 2007-Ohio-6497. In Noble, the court made the same errors as in
the instant action by skipping the R.C. 1.48 test and confusing retrospective application
with constitutional retroactivity. However, the Noble court also noted the following:
Claimant is not being denied payment for medications. Rather, he is
entitled to payment for the necessary medications prescribed by his
physician but in generic rather than brand name form. Although the
physician refers to some reactions to drugs, no evidence was presented
showing that the generic equivalents to the drugs in question work any
differently or fail to achieve the same results for claimant as the brand
name drugs. Absent such evidence proving a need for brand name drugs
for health and/or therapeutic effect, there is no basis for determining that
claimant has been denied a vested right to medication.
See Noble, at § 9. This language is significant because it implies that if Mr. Noble had
evidence from his physician regarding the need for brand name medications, he would
have established a vested right to payment for brand name medications. While this
reasoning makes no sense, it is crucial to note that Mrs. Jordan presented the exact sort of
evidence discussed in Noble. In fact, the commission noted the reports from Mrs.

Jordan’s physician and pharmacist regarding her need for brand name medications, but

denied coverage for brand name medications anyway because “[i]t is reasonable to expect
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that rules will change from time to time.” (8., p. 44-45). If medical proof of a need for
brand name medications establishes a vested right to payment for such medications, then
Mrs. Jordan satisfied that test. Therefore, court of appeals decision in this case conflicts
with the result in Noble.

For all of the foregoing reasons, Mrs. Jordan respectfully urges this Court to grant
the reqilested writ of mandamus. The decisions of the commission and court of appeals‘
must be vacated and a new order issued :which complies with Ohio law.

CONCLUSION

Mrs. Jordan has suffered from her industrial injury for over two decades. There is
no medical dispute as to the seriousness of her ailments. Because of her intolerance to
generic medications, she obtained authorization for brand name medications prior to the
effective date of Ohio Adm.Clode 4123-6-21(1). After the effective date of that rule, the
BWC applied the new rule to Mrs. Jordan’s previously established right and refused to
pay for brand name medications. The retrospective application of Ohio Adm.Code 4123-
6-21(1) is contrary to R.C. 1.48 and this Court’s precedent because the rule fails to
e;xpressly provide for retrospective application.

The commission and the court of appeals erred as a matter of law by failing to
follow R.C. 1.48 énd this Court’s jurisprudence with respect to the retrospective
application of laws. According to the commission and the court of appeals, the BWC has
carte blanche to alter its coverage of medication uﬁder R.C. 4123.66 and claimants
simply have to live with the changes regardless of previously established rights. Such an

outcome is repugnant to R.C. 1.48 and basic fairness.
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The commission abused its discretion by applying Ohio Adm.Code 4123-6-21(I)
to Mrs. Jordan’s claim. A writ of mandamus must be issued to correct the error and
restore Mrs. Jordan’s previously established right to payment for brand name

medications.
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IN THE COURT OF APPEALS OF OHIO

TENTH APPELLATE DISTRICT

State of Ohio ex rel. Karen S. Jordan,
Relator,
V. _ : No. 06AP-908

Industrial Commission of Ohio : (REGULAR CALENDAR)
and Buckeye Boxes, Inc.,

Respondents.

JUDGMENT ENTRY

For the reasons étated in the decision of this court rendered herein on
September 28, 2007, the objections to the decision of the magistrate are sustained in
part and overruled in part. This court adopts the magistrate's findings of fact, and the
magistrate's recommendation that the writ be denied, however, we disagree with the
magistrate's conclusions of taw. Therefore, it is the judgment and order of this cburt that

the reques_ted writ of mandamus is denied. Costs are assessed against relator.
Within three (3) days from the filing hereof, the clerk of this court is hereby
ordered to serve upon ’all parties not in default for failure to appear, notice of this

judgment and ifs date of entry upon the journal. - y

= -,

Judge;Susan Brown
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IN THE COURT OF APPEALS OF OHIO 2
TENTH APPELLATE DISTRICT "SLERy o P 2: 24

State of Ohio ex rel. Karen S. Jordan,
Relator,
V. - No. 08AP-908

Industrial Commission of Ohio : (REGULAR CALENDAR)
and Buckeye Boxes, Inc.,

Respondents.

DECISIiION

Rendered on September 28, 2007

Heinzerling & Goodman, LLC, and Jonathan H. Goodrhan, for
relator.

Marc Dann, Attomey General, and Stephen D. Plymale, for
respondent Industriat Commission of Chio.

IN MANDAMUS
ON OBJECTiQNS TO THE MAGISTRATE'S DECISION
BROWN, J.
{1} Relator, Karen S. Jordan, has filed an original action requesting that this
court issue a writ of mandamus ordering respondent, Industrial Commission of Ohio
("commission”), to authorize her to receive brand name medications at a cost to her no

greater than if she were receiving generic equivalents for the brand name medications.
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o '{‘][2} ‘ _fhi_s matier was referred to a magistrate of this court pursuant to Civ.R.
'_53(C§' and i_.oc. R 12(M) of the Tenth District Court of Appeals. On February 6, 2007, the
magistrate issued a decision, including findings of fact and conclusions of law,
recohnmending that this court deny relator's request for a writ of mandamus. (Attached as
Appendix A.)

{f3} Relator has filed objections to the magistrate's decision, arguing that the
magistrate erred in: (1) finding no evidence that relator requested or obtained
authorization for brand name medications prior to the effective date of Ohio Adm.Code
4123-6-21(1); (2) finding that the s_tatutory constitutional issue need not be reached; and
(3) failing to apply the proper legal test in adjudicating relator's claims under R.C. 1.48
and Section 28, Article Il, Ohio Constitution.

{4} At the outset, the commission concedes that the magistrate erred in
detérmining, under the bonclusions of law, that relator "has not presented evidence that
she did, in fact, request and receive prior authorization for brand-name medications."
(Magistrate's Decision, at [38.)

- {95} The commission argues, however, that the magistrate did not err in denying
the requested writ because relator has not shown an unqualified or absolute right to
receive brand name medications. We agree.

{6} Relator's primary contention before the magistrate was that the commission
abu_sed its discrefion by retroactively applying Ohio Adm.Code 4123-6-21(l) to a 1984
claim in viclation of Section 28, Article |, Ohio Constitution. More specifically, relator
argued that, in 1984, at the time of her injury, the law governing medications in the

workers' compensation system did not prohibit reimbursement of brand name
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medications. Relator argued that the promulgation of Ohio Adm.Code 4123-6-21(1),
effective October 1, 2005, which essentially sets a "maximum allowable cost" for brand
name drugs (i.e., making a claimant responsible for the difference in cost between a
brand name and the maximum allowable cost), constituted a substantive change in tﬁe
law which could not be retroactively applied to her. We find no merit to this argument.

{47} Atthe time of relator's injury, R.C. 4123.66 provided in part: [T]he industrial
commission shall disburse and pay from the state insurance fund such amounts for * * *
medicine as it deems proper[.] * * * The commission may adopt rules with respect to
furnishing * * * medicine to injured or disabled employees entitled thereto, and for the
payment therefor." In interpreting this statute, this cburt has previously held that such
statute does "not contemplate full recovery of all pecuniary lossés,” and that the statute
"gives the commission discretion not only to determine causal relationship, value and
similar questions, but also to determine the total amount of medical award to be made for
all medicai services." (Emphasis sic.) Luftv. Young (1961), 114 Ohio App. 73, 75

{18} Under Ohio law, a statute is retroactive if it " 'takes away or impairs vested
rights acquired under existing laws, or creates a new obligation, imposes a new duty, or
attaches a new disability, in respect to transactions or considerations already pastf.] "
- Van Fossen v. Babcock & Wilcox Co. (1988), 36 Ohio St.3d 100, 106, citing Cincinnati v.
Seasongood (1889), 46 Chio St. 296, 303.

{991 Here, relator has not shown a vested right to reimbursement for brand
name drugs. At the time of relator's injury, in 1984, there was no statutory right to any
particular reimbursement amount for medicine; rather, the statutory scheme under R.C.

453123.66 vested the commission with discretion to pay amounts for medicine as "deem[ed]

¢
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proper,” and to promulgate rules with respect to such payment. Therefore, despite
relator's contention that the magistrate erred in failing to reach the statutorylconstitutionaf
argument, we reject relator's retroactivity claim, as relator has failed to show that the
commiission improperly applied Ohio Adm.Code 4123-6-21(1) to her 1984 claim.

{J10} Accordingly, while we adopt the magistrate’s findings of fact, and the
magistrate's recommendation that the writ be denied, we disagree with the magistrate's
conclusions of law. Based upon the foregoing, we sustain in part relator's first objection,
but overrule relator's second and third objections, and deny relator's request for a writ of
mandamus. |

Objections sustained in paft and overruled in part;
writ denied.

BRYANT and TYACK, JJ., concur,
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APPENDIX A

iN THE COURT OF APPEALS OF OHIO
TENTH APPELLATE DISTRICT
State of Ohio ex rel. Karen S. Jordan,
Rélator,
V. : No. 06AP-908

Industrial Commission of Ohio : (REGULAR CALENDAR)
and Buckeye Boxes, Inc.,

Respondents.

NUNC PRO TUNC
MAGISTRATE'S DECISION

Rendered on February 6, 2007

Heinzerling & Goodman, LLC, and Jonathan H. Goodiman, for
relator.

Marc Dann, Afttormey General, and Elise Porter, for
respondent Industrial Commission of Ohio.

IN MANDAMUS
{11} Relator, Karen S. Jordan, has filed this original action requesting that this
court issue a writ of mandamus ordering respondent Industrial Commission of Ohio
{"commission”) to authorize her to receive brand-name medications at a cost to relator

which would be no greater if relator was receiving generic equivalents for those brand-
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name medications. Relator contends that, pursuant to the doctrine of res judicata, the
commission is required to permit her to receive that medication at no greater cost than if
she was receiving generic equivalents and that any increase in the cost of brand-name
medications cannot be passed on to her, because to do so, constitu'ies a retroactive
application of the law which denies her a substantive right.

Findings of Fact:

{912} 1. Relator sustained a work-related injury on June 28, 1984, and her claim
has been allowed for the following conditions: "derangement meniscus; right knee tear
lateral meniscus; right knee and leg sprain; right osteoarthritis leg; major depressive
disorder; right osteomyelitis leg; reflex sympathetic dystrophy/complex regional pain
syndrome right lower extremity.”

{§i13} 2. Relator has had several surgeries, including a total right knee
replacement surgery in 2004. Reiator has also received extensive periods of disability
compensation.

{J14} 3. In January 2005, approximately seven months following her right total
knee replacement surgery, the Ohio Bureau of Workers' Compensation ("BWC") referred
relator's file to L. J. Mascarennas, M.D., to review relator's use of prescription medication.
Ultimately, Dr. Mascarennas concluded as follows:

Claimant is a 47-year-old female who struck her knee on a
wooden skid. She was initially diagnosed with sprain of the Rt.
knee and later with a tear of her lateral meniscus. Claimant
underwent three arthroscopic procedures and eventually on
6/10/04 underwent a Rt. TKA performed by Dr. Fada.
Claimant was admitted to Grant Medical Center on 11/12/04
because of possible osteomyelitis of the Rt. knee; however, it

was proved that this was not the case. Claimant has been
treated by Dr. Hendler in Maryland since 2002.
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It is my medical opinion that this claimant's current
symptomatology regarding her knee pain is reasonably]
related to the allowed conditions in this claim. However,
it has been over six months since her TKA. It is my
recommendation that narcotic analgesics be tapered and
discontinued over a period of 4 months. The use of
muscle relaxants and NSAIDs are appropriate. The recent
. use_ of antibiotics for possible osteomyelitis _is also
appropriate. The use of anti-convulsants and Lidoderm
are not warranted. The claimant does not have a psych

allowance; therefore, the use of anti-anxiety medications
and antidepressants are not indicated.

(Emphasis sic.)
{415} 4. By letter mailed January 18, 2005, relator was notified of the following:

As a result of the BWC's recent file review of all medical
documentation in your claim, the following decisions have
been made regarding reimbursement of on-going prescription
medication-

[One] NARCOTIC ANALGESICS will no longer be reimbursed
effective 5-17-2005 — this is to allow for a 4 month tapering
period. . ANTI-ANXIETY DRUGS, ANTICONVULSANTS,
TOPICAL LOCAL ANESTHETICS and TRICYCLIC
ANTIDEPRESSANT RELATED will no longer be reimbursed
effective 1-17-2005. The treating physician has not provided
any medical documentation to support the use of these
medications in the treatment of the allowed conditions of this
claim.

[Two] GLUCORTICOIDS, NSAIDS, QUINOLONES and
SKELETAL MUSCLE RELAXANTS were found warranted
and will continue to be reimbursed.

Should the injured worker or employer or their representative
disagree with this decision, they may file a Motion (Form C- .
86) with BWC. Any new evidence they wish to have reviewed
should be included with the Motion. The evidence BWC
considered in making this decision is available upon request.

(Emphasis sic.)
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{16} 5. In response thereto, Francisco A. Garabis, M.D., one of relator's treating
physicians, authored a letter dated March 12, 2005. Dr. Garabis stated:

* * * There is no doubt that she does have chronic pain

“ syndrome that requires narcotic pain medications. These
medications are necessary due to the allowed conditions
(including osteoarthritis) and the total right knee replacement
that was covered under this claim.

{117} 6. Thereafter, relator filed a C-86 motion requesting that "payment of her
medications remain covered under [her] claim," and she submitted the March 12, 2005
report of Dr. Garabis as well as records related to her 2004 right knee replacement
surgery.

{18} 7. A separate physician review was obtained from S. R. Dange, M.D,
dated May 18, 2005. Dr. Dange outlined relator's treatment as well as her medications.
Dr. Dange specifically noted that Dr. Garabis recommended narcotic medications for the
nonallowed conditions, chronic pain syndrome, and ultimately concluded that the medical
evidence in the file does not support the reinstatement of the medications for which
reimbursement has been terminated.

{119} 8. By letter mailed May 20, 2005, the BWC rendered the following decision:

C86 Motion filed 4/6/05 where injured worker requested that
medications denied per BWC Denial Order 1/18/05 be
covered under this claim, is DENIED.

Terminated classifications of medications are as follows,
Narcotic Analgesics, Anti-Anxiety Agents, Anticonvulsants,
Topical Local Anesthetics, and Tricyclic Antidepressants.

This decision is based on:

[One] BWC Physician Medication Review on 5/18/05, where
S.R. Dange MD opined the medical evidence does no [sic]
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support the reinstatement of the medications for which the
reimbursement has been previously terminated. ‘

[Two] BWC Rules and Guidelines.

(Emphasis sic.)

{920} 9. Relator appealed and the matter was heard before a district hearing
officer ('DHQO") on June 24, 2005. The DHO determined that "the narcotic analgesics,
muscle relaxants and topical local anesthetics prescribed by Dr. Hendler are to be paid
for in this claim."

{9i21} 10. Because the DHO did not specifically list the medications which Dr.
Hendler was prescribing, relator appeéled for the following reasons:

* * * [Tlo ensure that the approved medications are listed in
the order. Ms. Jordan has experienced significant problems
getting her prescriptions filled and an order that explicitly
enumerates the approved medications would be very helpful.

{§i22} 11. The appeal was heard before a staff hearing officer ("SHO") on August
18, 2005. The SHO affirmed the prior DHO order yet modified it "to specifically authorize
the foliowing medications, pursuant to Bureau of Workers' Compensation rules and
regulationfs]: Roxicodone; Soma; Sinequan; K!bnopin; Lidoderm; Buspar."

{§23} 12. On October 1, 2005, a new version of Ohioc Adm.Code 4123-6-21
became effective. For purposes of this mandamus action, only one change is truly
significant. Prior to October 1, 2005, subsection (F) had provided as follows:

Claimants who request a brand name drug or whose
physician specifies a brand name drug designated by
"dispense as written" on the prescription for a medication
which has an applicable maximum allowable cost price shall
be liable for the product cost difference between the

" established maximum allowable cost price of the drug product
and the average wholesale price plus or minus the bureau
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- established percentage of the dispensed brand name drug, if
prior authorization for the brand name drug is not obtained by
the prescriber.

(Emphasis added.)

10

{9124} Effective October 1, 2005, subsection (F) was renumbered as subsection (1)

and now provides as follows:

- {925)

Claimants who request a brand name drug or whose
physician specifies a brand name drug designated by
"dispense as written" on the prescription for a medication
which has an applicable maximum allowable cost price shall
be liable for the product cost difference between the
established maximum allowable cost price of the drug product
and the average wholesale price plus or minus the bureau
established percentage of the dispensed brand name drug.

13. On February 6, 2006, relator filed the following C-86 motion:

Claimant, through counsel, requests that she be authorized to
receive the following name-brand medications: Soma;
Sinequan; Klonopin; Buspar; Cipro; and Roxicodone. These
medications were previously authorized in this claim by SHO
order dated 8/18/2005. However, the BWC refuses to pay for
these name-brand drugs pursuant to its new prescription
medication "policy." According to the BWC, specific name-
brand drugs can be authorized only if they are ordered paid
by the Industrial Commission based upon proof from the
treating physician that the claimant is unable to take generic
drugs.

Relator attached a copy of the August 18, 2005 SHO order which listed her

medications, a December 19, 2005 report of Dr. Hendler indicating that relator claims

that she cannot tolerate generic drugs because she gets an allergic reaction to them,

and requesting that she have nothing but brand-name drugs. Relator also included a

letter from her pharmacist which noted the estimated cost difference between the brand-

name and generic drugs which relator was receiving.
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{fi26} 14. By order mailed March 14, 2006, the BWC denied relator's request for
full reimbursement for "Soma, Sinéquan, Klonopin, Buspar, Cipro and Roxicodone brand
name drug[s],” for the following reasons:

Reimbursement for all outpatient drugs are limited to the
amount allowed by BWC's fee schedule. You are responsible
for the total difference in cost between the brand name drug
and the amount allowed for it by BWC's fee schedule if your
physician designates that you receive or you choose to
receive this brand name drug instead of its generic equivalent.

If you do not wish to pay the total difference in cost, other
options available to you are to have your prescribing
physician agree either to have a generic drug dispensed or to
prescribe a different drug for you.

This decision is based on:

Ohio Administrative Code (OAC) 4123-6-21(l), which states
that the Bureau of Workers' Compensation (BWC) does not
reimburse in fuli for any brand name drug when an equivalent
generic drug is available. An equivalent generic' drug is
available for the requested brand name drug.

{fI27} 15. Relator's appeal was heard before a DHO on April 28, 2006 and
resulted in an order modifying the prior BWC order, yet denying relator the rate of
reimbursement which she was requesting as follows:

it is the finding of the District Hearing Officer that the injured
worker's [sic] requesting reimbursement for the prescriptions
Soma, Sinequan, Klonopin, Buspar, Cipro, and Oxycodone.

The District Hearing Officer finds that we [sic] reimbursement
for these prescriptions is limited to the amount of generic
equivalent. The injured worker is responsible for the total
difference in cost between the brand name drug and the
amount allowed for it by the Bureau of Workers'
Compensation's fee schedule. O.A.C. 4123-6-21(l) states that
only generic prescriptions wili be reimbursed in full unless a
generic equivalent is not available.
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Therefore, the injured worker's request to have the brand
name prescriptions for Soma, Sinequan, Klonopin, Buspar,
Cipro, and Oxycodone approved is denied.

This order is based [on] O.A.C. 4123.6-21(l) [sic]. _
{128} 16. Relator appealed the matter to an SHO who, by order dated May 31,
2006, upheld the prior DHO order as follows:

A Staff Hearing Officer order, dated 08/18/2005, authorized 5
prescription medications "pursuant to Bureau of Workers'
Compensation rules and regulation." The injured worker has
medical evidence that she can not take generic medications.
Under O.AC. 41236-21 a brand name prescription
medication could be paid by the Bureau of Workers'
Compensation if prior authorization was obtained. The injured

- worker initially received prior authorization and obtained the
brand name medications. A change was made in O.A.C.
4123-6-21 that only allowed Bureau of Workers'
Compensation payment of the generic amount. If an injured
worker still desired the brand name medication, he or she
would have to pay the difference. The effective date of the
change in O.A.C. 4123-6-21 was 10/01/2005.

The Bureau of Workers' Compensation refused to pay the
brand name amount and the injured worker filed a C-86
motion for the full payment of the brand name medications on
03/14/2006. The motion was denied by an Administrator's
order of 03/14/2006. The Administrator's order was modified
by a 04/28/2006 District Hearing Officer order, but in
substance, the request for payment of the amount of the
brand name medications was stilt denied.

The injured worker, through counsel, argues that such denial

was improper and that the law in effect in 1984, the year of

the date of injury, should govern. The injured worker, also,

argues that this amounts to a substantive change in the law.

The injured worker has presented evidence from the

pharmacy she uses on how substantial the amount of the
- difference will be to her.

The Staff Hearing Officer, here finds the District Hearing

Officer order to be correct in its holding. O.R.C. 4123.86 gives
the Administrator of the Bureau of Workers' Compensation
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authority to pay such bills. It, also, gives the Administrator
power to adopt ruies, with the advise [sic] and consent of the
Workers' Compensation Oversight Commission. 1t s
reasonable to expect that rules will change from time to time.
The Staff Hearing Officer order of 08/18/2005 did not refer to
specific wording in a rule. It simply authorized the medications
"pursuant to Bureau of Workers' Compensation rules and
regulations." The Staff Hearing Officer, here, finds that such
general language would incorporate change, if any, in rules or
regulations rather than be limited to specific ianguage.
Further, O.R.C. 4123.66 seems broad in its scope as to the
Administrator's authority dealing with enactments of rules and
regulations.

{929} 17. Thereafter, relator filed the instant mandamus action in this court.

Conclusions of Law:

{30} In this mandamus action, relator makes two afguments. First, relator
contends that the commission's August 18, 2005 order wherein the SHO authorized that
she receive Roxicodone, Soma, Sinequan, Klonopin, Lidoderm and Buspar is a final
order and that, pursuant to the doctrine of res judicata, the commission is required to
order the BWC to reimburse relator fully for those brand-name medications. Second,
relator contends that the change in the Ohio Administrative Code, whereby it is now
provided that claimants will be reimbursed only the amount of generic equivalents even if
they desire or if their treating ‘physician requests that they receive brand-name
medications, cannot be applied to her because, as she argues, she previously received
full reimbursement for the brand-name medications. Relator contends that any change in
the reimbursement schedule constitutes a substantive change in the law which cannot be
retroactively applied to her. For the reasons that follow, it is this magistrate's decision that

relator's request for a writ of mandamus should be denied.
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{{i31} The Supreme Couﬁ of Ohio has set forth three requiréments which must be
met in establishing a right to a writ of mandamus: (1) that refator has a clear legal right to
the relief prayed for; (2) that respondent is under a clear legal duty to perform the act
requested; and (3) that relatbr has no plain and adequate remedy in the ordinary course
of the law. State ex rel. Berger v. McMonagle {1983}, 6 Ohio St.3d 28.

{132} in her first argument, relator contends that_ the doctrine of res judicata
requires that the commission order the BWC to continue to fully reimburse her for the
brand-name medications in the same manner in which she asserts the BWC had been
previously reimbursing her. Relator asserts that the August 18, 2005 SHO order requires
the BWC to do so. As noted in the findings of fact, following the June 24, 2005 DHO
orciér finding that relator should still receive the narcotic analgesics, muscle relaxants and
topical local anesthetics prescribed by Dr. Hendler, relator appealed because the DHO
order did not specifically list those medications. As such, in the commission's August 18,
2005 order, the SHO 6rdered the following:‘ “[Tlo specifically authorize the following
medications, pursuant to Bureau of Workers' Compensation rules and regulation:
Roxicodone; Soma; Sinequan; Klonopi-n; Lidoderm; Buspar."

{9133} Contrary to relator's arguments, the SHO order did not provide that she
would be .reimbursed at any specific rate, nor did the order provide that she would actually
receive the brand-name medications. Instead, as noted previously, pursuant to a file
review, the BWC had informed relator that it was going to stop reimbursing her for specific
medications beginning May 17, 2005, on grounds that her treating physician had not
provided any medical documentation to support her use of those medications in the

treatment of her allowed conditions. Ultimately, the commission determined that relator
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should still receive those medications. However, bontrary to relator's assertions, the SHO
order did not compel the BWC to reimburse relator in a specific manner nor did that order
specifically authorize that only brand-name medications would be dispensed, and relator's
argument that the doctrine of res judicata somehow applies is not well-taken.

{34} Relator also contends that her right to specific reimhursement is a
substantive right and that the commission. and BWC are required by law to reimburse her
in 2006 in the same manner in which she. was reimbursed, or would have been
reimbursed, as of the date -of her injury in 1984. For the reasons that follow, the
magistrate disagrees with relator's argumént.

{435} Relator is correct when she states that compensation and benefits payable
in a workers' com'pensation claim are governed by the law in effect on the date of the
claimant's injury. See, e.g., State ex rel, Brown v. Indus. Comm. (1893), 68 Ohio St.3d
45. It is further understood that a statute or administrative rule cannot bé applied
retroactively if the apblication impairs a substantive right. See, Article I}, Section 28, Ohio
Constitution. Or, as the Supreme Court of Ohio stated in State ex rel. K:’Ibane. v. Indus.
Comm. (2001), 91 Ohio St.3d 258, 259;

* * * [E]ntitlement to workers' compensation, being a sub-
stantive right, is measured by the statutes in force on the date
of her injury, [Brown]; however, the same is not true for laws

affecting only the enforcement of that right, Van Fossen v.
Babcock & Wilcox Co. (1988), 36 Ohio St.3d 100, 107-108[.]

* * % -

{436} In the present case, relator has a substantive right to receive treatment and
medication and to have her treatfnent and medication paid for, to a certain extent;

however, the rate at which relator and other claimants are reimbursed for their medication
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is not a substantive right. Further, relator always has been, and still is, permitted to
request and receive brand-name medications instead of generic equivalents. However,
the BWC has always had the authority to authorize and determine rates of
reimbursement. Specifically, former R.C. 4123.66 gave the commission discretion to
disburse and pay from the state insurance fund the amounts for medical, nurse, and
hospital services and medications as deemed proper. Current R.C. 4123.66 provides the
administrator of the BWC, instead of the commission, with the same discretion.

{437} As stated previously, relator has a 'rith to receive treatment and
medication. However, even that right is somewhat limited. It is conceivable that, at some
pdint in the future, the commission may deny relator further treatment and may deny
relator access to certain of the medications which she is currently taking. The fact that
she is receiving certain treatment and cértain medications today is not a guarantee that
she will receive them in the future. Similarly, relator has no absolute guarantee that she
will continue to be reimbursed at any specific rate.

{]138} In the present case, the only evidence relator presented showing that she
ever requested prior authorization to receive brand-name medications rather than generic
ones is the February 6, 2006 C-86 motion which post-dates the change in the rule after
the “prior authorization” language was removed. The magistrate realizes that relator
contends that she has been receiving the brand-name medications for some time and

rthat they have been fully paid for, but, just as relator had not demonstrated that res
judicata applies, she likewise has not presented evidence that she did, in fact, request
and receive prior authorization for brand-name medications. As such, it is this

magistrate's opinion that the constitutional issue is not even reached in this case.
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{§i39} However, even if the constitutional question is addressed, it is this
ma.gistrate’,s conclusion that the change is procedural and not substantive. Pursuant to
R.C. 4123.54(A), relator has a right to receive, among other things, medication. However,
she does not have an unqualified/absolute right to receiVe'rbrand-name medications.

{J40} The BWC has always been allowed to establish a maximum allowable cost
for medications which .are pharmaceutically and therapeutically equivalent by any
~ method. Further, a claimant's right to reimbursement has always been limited as the
reimbursement is not .to exceed the BWC's established rate for the medication regardless
of the price paid by the claimant for that medication. Claimants have always been
allowed to request a brand-name medication and their physicians have always heeh
allowed to request that the claimant recei\)e a brand-name medication instead of the
generic equivalent. Further, any medication which had an applicable maximum allowéble
cost price was reimbursed at a certain rate. As such, the changes in the Ohio
Administrative Code indicate that there has always been discretion to determine the rates
at which claimants were reimbursed for various medications and, as stated previously, the
magistrate finds that there is no substantive right to continue to be reimbursed in the
exact same manner and at the exact same rate.

{441} Based on the foregoing, it is this magistrate's conclusion that relatof has not
demonstrated that the commission abused its discretion and this court should deny

relator's request for a writ of mandamus.

/s/ Stephanie Bisca Brooks
STEPHANIE BISCA BROOKS
MAGISTRATE

Aprerpsy p- 0
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NOTICE TO THE PARTIES

©Civ.R. 53(D)(3)(a)(iii) provides that a party shall not assign
as error on appeal the court's adoption of any factuat finding
or legal conclusion, whether or not specifically designated as
a finding of fact or conciusion of law under Civ.R.
53(D)(3)(a)(ii), unless the party timely and specifically
objects to that factual finding or legal conclusion as required
by Civ.R. 53(D){(3)(b).
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R.C. §1.48

Baldwin's Ohio Revised Code Annotated Currentness
General Provisions
“# Chapter 1. Definitions; Rules of Construction (Refs & Annos)
" Statutory Provisions {Refs & Annos)
= 1.48 Statutes presumed prospective

A statute is presumed to be prospective in its operation unless expressly made retrospective.

(1971 H 607, eff. 1-3-72)
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R.C. §4123.54

Baidwin's Ohio Revised Code Annotated Currentness
Title XLI. Labor and Industry
“& Chapter 4123, Workers' Compensation {(Refs & Annos)
*# Compensation and Benefits
%4123.54 Compensation in case of injury, disease or death; rebuttable presumption; agreement if
work performed in another state; employers temporarily in Ohio; compensation not payable to
prisoners

(A) Every employee, who is injured or who contracts an occupational disease, and the dependents of each employee
who is Killed, or dies as the result of an occupational disease contracted in the course of employment, wherever such
injury has occurred or occupational disease has been contracted, provided the same were not:

(1) Purposely self-inflicted; or

(2) Caused by the employee being intoxicated or under the influence of a controlled substance not prescribed by a
physician where the intoxication or being under the influence of the controlled substance not prescribed by a
physician was the proximate cause of the injury, Is entitled to receive, elther directly from the employee's self-
insuring employer as provided In section 4123.35 of the Revised Code, or from the state insurance fund, the
compensation for loss sustained on account of the injury, occupational disease, or death, and the medical, nurse,
and hospital services and medicines, and the amount of funeral expenses in case of death as are provided by this
chapter.

(B) For the purpose of this section, provided that an employer has posted written notice to employees that the

results of, or the employee's refusal to submit to, any chemical test described under this division may affect the |
employee's eligibility for compensation and benefits pursuant to this chapter and Chapter 4121, of the Revised Code,
there is a rebuttable presumption that an employee Is intoxicated or under the influence of a controlted substance |
not prescribed by the employee's physiclan and that being intoxicated or under the influence of a controlled |
substance not prescribed by the employee's physician Is the proximate cause of an injury under either of the |
foilowing conditions:

(1) When any one or more of the following is true:

(a) The employee, through a qualifying chemical test administered within eight hours of an injury, is determined to
have an alcohol concentration level equal to or In excess of the levels established in divisions (A)(1)(b) to (i) of
section 4511,19 of the Revised Code;

{b) The employee, through a qualifying chemical test administered within thlrty -two hours of an injury, is
determined to have one of the following controlled substances not prescribed by the employee's physician in the
employee's system that tests above the following levels in an enzyme multiplied Immunoassay technique screening
test and above the levels established in division (B){1)(c) of this section in a gas chromatography mass
spectrometry test: .

(i) For amphetamines, one thousand nanograms per milliliter of urine;

(i) For cannabinoids, fifty nanograms per milliliter of urine;

KepepIt P
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(iii) For cocaine, including crack cocaine, three hundred nanograms per milliliter of urine;
(iv) For opiates, two thousand nanograms per milliliter of urine;
{v) For phencyclidine, twenty-flve nanograms per milliliter of urine.

(c) The employee, through a qualifying chemicai test administered within thirty-two hours of an injury, is determined
to have one of the following controlled substances not prescribed by the employee's physician in the employee's
system that tests above the following levels by a gas chromatography mass spectrometry test:

(i) For amphetamines, fivé hundred nanograms per milliliter of urine;

(i) For cannabinoids, fifteen nanograms per miililiter of urine;

(I1i) For cocalne, including crack cocaine, one hundred fifty nanograms per millillter of urine;
(iv) For opiates, two thpusand nanograms per milliliter of urine;

(v) For phencyclidine, twenty-five nanograms per milliliter of urine.

(d) The employee, through a qualifying chemical test administered within thirty-two hours of an injury, is
determined to have barbiturates, benzodiazepines, methadone, or propoxyphene in the employee's system that
tests above levels established by laboratories certified by the United States department of health and human
services. _

{2) When the employee refuses to submit to a requested chemical test, on the condition that that employee Is or
was given notice that the refusal to submit to any chemical test described in division (B)(1) of this section may
affect the employee's eligibility for compensation and benefits under this chapter and Chapter 4121, of the Revised
Code.

(C)(1) For purposes of division (B) of this section, a chemical test is a qualifying chemical test if it is administered to
an employee after an injury under at least one of the following conditions:

(a) When the employee's employer had reasonable cause to suspect that the employee may be intoxicated or under
the influence of a controlled substance not prescribed by the employee's physician;

(b) At the request of a police officer pursuant to section 4511.191 of the Revised Code, and not at the request of the
employee's employer;

(c) At the request of a licensed physician who Is not employed by the employee’s employer, and not at the request
of the employee's employer.

(2) As used in division (C)(1)(a) of this section, "reasonable cause" means, but is not limited to, evidence that an

precorsr - 3%
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employee is or was using alcohol or a controlled substance drawn from' specific, objective facts and reasonable
inferences drawn from these facts in light of experience and training. These facts and inferences may be based on,
but are not limited to, any of the followlng:

(a) Observable phenomena, such as direct observation of use, possession, or distribution of alcohol or a controlled
substance, or of the physical symptoms of being under the influence of alcohol or a controlled substance, such as
but not I1m1ted to slurred speech, dilated pupils, odor of alcohol or a controlled substance, changes in affect, or
dynamic mood swings;

(b) A pattern of abnormal conduct, erratic or aberrant behavior, or deteriorating work performance such as frequent
absenteeism, excessive tardiness, or recurrent accidents, that appears to be related to the use of alcohol or a
controlled substance, and does not appear to be attributable to other factors;

(c) The identification of an employee as the focus of a criminal mvestlgatlcm into unauthorized possession, use, or
trafficking of a controlied substance;

(d) A report of use of alcohol or a controlled substance provided by a rellable and credible source;

(e) Repeated or flagrant violations of the safety or work rules of the employee's employer, that are determined by
the employee's supervisor to pose a substantial risk of physical injury or property damage and that appear to be
related to the use of alcohol or a controlled substance and that do not appear attributable to other factors.

(D) Nothing in this section shall be construed to affect the rights of an employer to test employees for alcohol or
controlled substance abuse.

(E) For the purpose of this section, laboratories certified by the United States department of health and human
services or laboratories that meet or exceed the standards of that department for laboratory certification shall be
used for processing the test results of a qualifying chemical test.

(F) The written notice required by division (B) of this section shall be the same size or larger then the certificate of
premium payment notice furnished by the bureau of workers' compensation and shall be posted by the emplayer in
the same location as the certificate of premium payment notice or the cettificate of self-Insurance.

(G) If a condition that pre-existed an injury is substantially aggravated by the injury, and that substantial
aggravation is documented by objective diagnostic findings, objective clinical findings, or objective test results, no
compensation or benefits are payable because of the pre-existing condition once that condition has returned to a
level that would have existed without the injury.

(H) Whenever, with respect to an employee of an employer who is subject to and has complied with this chapter,
there is possibility of conflict with respect to the application of workers' compensation laws because the contract of
employment is entered into and ail or some portion of the work is or is to be performed In a state or states other
than Ohio, the employer and the employee may agree to be bound by the laws of this state or by the laws of some
other state in which all or some portion of the work of the employee is to be performed. The agreement shall be in
writing and shall be filed with the bureau of workers' compensation within ten days after it is executed and shall -
remain in force until terminated or modified by agreement of the parties similarly filed. If the agreement is to be
bound by the laws of this state and the employer has complied with this chapter, then the employee is entitled to
compensation and benefits regardiess of where the Injury occurs or the disease is contracted and the rights of the
employee and the employee's dependents under the laws of this state are the exclusive remedy against the
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employer on account of injury, disease, or death in the course of and arising out of the employee's employment. If
the agreement is to be bound by the laws of another state and the employer has complied with the laws of that
state, the rights of the employee and the employee's dependents under the laws of that state are the exclusive
remedy against the employer on account of injury, disease, or death in the course of and arising out of the
employee's employment without regard to the place where the Injury was sustained or the disease contracted.

If any employee or the employee's dependents are awarded workers' compensation benefits or recover damages
from the employer under the laws of another state, the amount awarded or recovered, whether paid or to be paid in
future installments, shall be credited on the amount of any award of compensation or benefits made to the employee
or the employee's dependents by the bureau. :

If an employee is a resident of a state other than this state and is insured under the workers' compensation law or
similar laws of a state other than this state, the employee and the employee's dependents are not entitled to receive
compensation or benefits under this chapter, on account of injury, disease, or death arising out of or in the course of
employment while temporarily within this state, and the rights of the employee and the employee's dependents
under the laws of the other state are the exclusive remedy against the employer on account of the injury, disease,
or death.

(I) Compensation or benefits are not payable to a claimant duri'ng the period of confinement of the claimant in any
state or federal correctlonal institution, or in any county jail in lieu of incarceration in a state or federal correctional
institution, whether in this or any other state for conviction of violatlon of any state or federal criminal law,

(2006 S 7, eff. 6-30-06; 2004 H 223, eff. 10-13-04; 2004 H 163, eff. 9-23-04; 2000 M 122, eff. 4-10-01; 1994 H
571, eff, 10-6-94; 1993 H 107, eff, 10-20-93; 1989 H 222; 1986 S 307; 1978 H 1282; 1976 S 545; 128 v 743;
1953 H 1; GC 1465-68) X

HISTORICAL AND STATUTORY NOTES }
Pre-1953 H 1 Amendments: 119v 565; 117 v 109, § 1; 111 v 218; 103 v 79, § 21; 102 v 531 ‘

Amendment Note: 2006 S 7 substituted "(1)(c)" for "(3)" after "in division (B)" in the introductory paragraph of
division (B)(1}(b); Inserted "of this section" in division (B)(2); added new division (G); redesignated former divisions
(G) and (M) as divisions (H) and (I), respectively; and inserted ", or in any county jail in lleu of incarceration in a
state or federal correctional institution,” in redesignated division (I}.

Amendment Note: 2004 H 163 substituted "(1)(b) to (" for "(2) to (7)" in division (B)(1).

Amendment Note: 2004 H 223 inserted "qualifying” preceding "chemical test” throughout division (B){1); rewrote
the first paragraph of division (B), therefrom designating division (B)(1); redesignated former divisions (B)(1), (2),
(3), and (4) as subdivisions (B)(1)(a), (b), (c), and (d), respectfully; redesignated former subdivisions (B){2)(a),
(b)), (), (d), and (e) as subdivisions (B)(1)}(b)(i), (i), (iii), (iv), and (v), respectfully; redesignated former
subdivision (B)(3)(a), (b), (c), (d), and (e) as subdivisions (BY(1){c)(i), (i), (i), (iv), and (v), respectfully; rewrote
the first paragraph of former division (B){5), thereby designating new division (B)(2); added new division (C);
designated the second paragraph of former division {B){5) as division (G); and designated the final paragraph of
former division (B){5) as division (H).

Amendment Note: 2000 H 122 designated the former first paragraph as division (A); redesignated former division
(A) as new division (A)(1); redesignated the first paragraph of former division (B) as new divislon (A)(2); added new
divisions (B)(1) through (B)(5); and made changes to reflect gender neutral language.

Amendment Note: 1994 H 571 substituted "correctional” for "penal" in the final paragraph.

Amendment Note: 1993 H 107 inserted "self-insuring” in the first paragraph of division {B); and added "any state
or federal” throughout the final paragraph.
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R.C. § 4123.66

Baldwin's Ohio Revised Code Annotated Currentness
Title XLI. Labor and Industry
“@ Chapter 4123, Workers' Compensation (Refs & Annos)
*B Compensation and Benefits
=%4123.66 Additional compensation

<Note: See also following version of this section with later effective date.>

(A) In addition to the compensation provided for In this chapter, the administrator of workers' compensation
shall disburse and pay from the state insurance fund the amounts for medical, nurse, and hospital services
and medicine as the administrator deems proper and, in case death ensues from the injury or occupational
disease, the administrator shall disburse and pay from the fund reasonable funeral expenses in an amount
not to exceed fifty-five hundred dollars. The bureau of workers' compensation shall reimburse anyone,
whether dependent, volunteer, or otherwlise, who pays the funeral expenses of any employee whose death
ensues from any Injury or occupational disease as provided in this section. The administrator may adopt
rules, with the advice and consent of the workers' compensation oversight commission, with respect to
furnishing medical, nurse, and hospital service and medicine to injured or disabled employees entitled
thereto, and for the payment therefor. In case an injury or industrial accident that injures an employee also

causes damage to the employee's eyeglasses, artificial teeth or other denture, or hearing aid, or in the event

an injury or occupational disease makes it necessary or advisable to replace, repair, or adjust the same, the
bureau shall disburse and pay a reasonable amount to repair or replace the same.

(B)(1) If an employer or a welfare plan has provided to or on behalf of an employee any benefits or
compensation for an injury or occupational disease and that injury or occupational disease is determined
compensable under this chapter, the employer or a welfare plan may request that the administrator
reimburse the employer or welfare plan for the amount the employer or welfare plan paid to or on behalf of
the employee in compensation or benefits. The administrator shall reimburse the employer or welfare plan
for the compensation and benefits paid if, at the time the employer or welfare plan provides the benefits or
compensation to or on behalf of employee, the injury or occupational disease had not been determined to be
compensable under this chapter and if the employee was not receiving compensation or henefits under this
chapter for that injury or occupational disease. The administrator shall reimburse the employer or welfare
plan in the amount that the administrator would have paid to or on behalf of the employee under this chapter
if the injury or occupational disease originally would have been determined compensable under this chapter.
If the employer is a merit-rated employer, the administrator shall adjust the amount of premium next due
from the employer according to the amount the administrator pays the employer. The administrator shatl
adopt rules, in accordance with Chapter 119. of the Revised Code, to implement this division,

(2) As used in this division, "welfare plan™ has the same meaning as in division (1) of 29 U.5.C. A, 1602.

(2002 5 227, eff. 4-9-03; 1995 H 7, eff. 9-1-95; 1993 H 107, eff. 10-20-93; 1989 H 222; 1986 S 307; 1978
H 1282; 1973 H 417; 132 v H 268; 128 v 743; 126 v 1015; 1953 H 1; GC 1465-89)

<Note: See also following version of this section with later effective date.>
R.C. § 4123.66, OH ST § 4123.66

Current through 2007 File 36 of the 127th GA (2007-2008),
apv. by 12/14/07, and filed with the Secretary of State by 12/14/07.
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R.C. § 4123.95

Baldwin's Ohio Revised Code Annotated Currentness
Title XLI. Labor and Industry
"8 Chapter 4123. Workers' Compensation (Refs & Annos)
"B Miscellaneous Provisions
%4123,95 Liberal construction

Sections 4123.01 to 4123.94, inclusive, of the Revised Code shall be liberally construed in favor of
employees and the dependents of deceased employees.

(128 v 743, eff. 11-2-59)
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OH Const. Art. II, § 28

Baldwin's Ohio Revised Code Annotated Currentness
Constitution of the State of Ohio

"B Article I1. Legislative (Refs & Annos)
#0 Const II Sec. 28 Retroactive laws; laws impairing obligation of contracts

The general assembly shall have no power to pass retroactive laws, or laws impairing the obligation of
contracts; but may, by general laws, authorize courts to carry into effect, upon such terms as shail be just
and equitable, the manifest intention of parties, and officers, by curing omissions, defects, and errors, in
instruments and proceedings, arising out of their want of conformity with the laws of this state.

(1851 constitutional convention, adopted eff, 9-1-1851)
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OAC 4123-6-21

{2) Modifications should be made to the injtial treat-
ment plan as treatment is extended, changed, com-
pleted, added, deleted or canceled. The modification
should describe the current prognosis for the injured
worker, progress to date, and expected treatment out-
comes.

(3) Treatment plans should be updated when signifi-
cant changes occur in the claim which impact claims
management. Changes include:

(a) Additional a]lowancev

(b) Re-activation;

(c) Authorization of expenditures from the surplus
fund;

(d) Return to uwdlﬁed or alternative work;

(e) Maxiowm medical improvement;

{f) Rehabilitation;

{g) A new injury while receiving treat:ment in the

claim,

cian and other providers may be requested by the bu-
vean, industrial commission, employer, MCO, QHF, or
by the claimant or representative. These reports. shall
be used to determine the appmpnateness of a benefit
or bill payment.

(D}In accepting a workers’ compensatlon, case, a-

medical provider assumes the obligation to provlde to
the bureau, claimant, employer, or theéir representa-

tives, MCO, QHF, or self-insuring employer, upon writ-

ten request or facsimile thereof and within five-business
days, all documentation relating to the, c]alm requu‘ed
by the burean and necessary for the clalmant to ohtain
medical services, benefits or oompensation A medical
provider may not assess a fee or charge the bureau,
claimant, employer, of their representatives, or indus-
trial commission, MCO, or QHF, for the costs of com-
pleting any buresu form or documentation required
under this rule which is necessary for the claimant to
obtain medical services, benefits, or mmpengahon

HISTORY: Eff 1-27-97; 1-15-99; 1-1-01

Cross-References to Related Sections

Additional payments for medical or funeral expenses, RC §
4123.66.

Bureau of workers’ comnpensation ereated, RC § 412112 l.

Health care partnership program, RC § 4121441 -

Qualified health plan system, RC § 4121.44, |

Rula-maldng authority of administrator does not llmit commis-
sior’s authority, RG § 4121.30. .

Rules covering general topics, RC § 4121.31.

Rules for bureau of workers” compensation, RC § 4123.08.

Workers' compensation, administrator of bureau to take nath,
RC § 412112,

4123-6-21 Payment for medication

(A) Medlcatmn maust be for the treatment of an.occu-
pational i m}ury or disease in a claiin either allowed by
an order of the bureau or the industrial commission,

{4) Supplemental reports from the attending physi-

pepewnsx P 3©
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or recognized by a self-insuring employer.

(B) Medication must be prescribed by the physician
of record in the industrial claim or by the treating physi-
cian.

(C)} An allowed condition in the claim must be in-
cluded as an FDA-approved use of a prescribed medica-
tion or be widely accepted as an appropriate use of a
prescribed medication in order for the medication to
be considered for reimbursement.

(D) Payment for medications to pharmacy providers
shall include a product cost component and a dispensing
fee component. The product cost component shall be
the lesser of the follawing: madtmum allowable cost, if
applicable, or the average wholesale price of thé com-
monly stocked package size plus or minus a peicentage.
The dispensing fee component will be a flat rate fee.
The percentage amount added or subtracted from the
average wholesale price and the dispensing fee rate
shall be subject to annual review. Payment for extenipo-

‘raneous or simple compounded medications will be

made at the same rate as that of other medications.:
The pharmacy provider is required to bill medication
at their usual and customary charge. The amount paid
to the provider will be the lesser of the provider's usual
and customary charge or the reimbursement allowed
as determined by the burean or its agent. Pharmacy
providers are required to subinit for billing the fiational
drug code of the stock bottle fiom' w}uch the t'hs"pensed
medication is obtained. ‘

{E} A maximum allowdble cost may be established
for medications which are pliarmaceutically and thera-
peutically equivalent, that is, contain mdenhcal doses
of thé active ingredient and have the same blOlUglCﬂl
effects as determined by the Food and Drog Adminis-
tration (FDA) and designated by an “A” code value in
the FDA publication, “Approved Drug Products With

‘Therapeutic Equivalence Evaluations.” The methodol-

ogy used to determine a maximum allowable cost for
a qualified drug product shall be determined by the
medical management and cost containment division’s
medical policy: department and shall be subject to an-
mual review. The burean may choose to utilize the maxi-
mum allowable cost list for a vendor or utilize other’
available methodologles such as the health care finance
administration’s federal upper mit (FUL) list. !
{F) Claimants who request a brand name drug or
whose physician specifies a brand name drug designated
by “dispense as written” on the preseription for a medi-
cation which has an applieable maximum allowable cost
price shall be liable for the product cost difference
between the established maximum allowable cost price
of ‘the drug product and the average wholesale price
plus or minus the bureau established pcroentage of the
dispensed brand name drug, if prior authorization for
the brand name drug is not obtained by the prescriber.
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(G} Through intemal development or through ven-
dor contracts, an on-lne point-of-service adjudication
system may be implemented. Upon implementation;
pharmacy providers may be required to submit bills for
medication by an on-line point-of-service anthorization
terminal or a host-to-host link with the established bill
processing system as a condition of provider enrollment
or reimbursement. Submission by paper or by tape-to-

cian

2ysi-

2 in-
{ica-
of a
m to

line point-of-service system.

(H) Claimant reimbursement shall not exceed the
. bureau’s established rate for the medication regardless
" of the price paid by the claimant. Upon implementation
of a point-of-service system, claimant reimbursement
may be limited to the following situations:

(1) Claimants whose claims are not allowed on the
date of service.

(2) Emergency situnations where an enrolled phar-
macy provider with point-of-service capabilities is not
available; ' _
(3) Claimants who reside out of the country.

(I) The bureau or its agent may formulate medica-

iders
15ing
D be
st, if
som-
tage.
1 fee,
1 the

rate’
mpo-’
1 be

jons.:

ati;;g tion utilization protocols for select conditions or diseases
p ol consistent with one or more of the fo!lowmg
;;:; d {1) Compendia oonmstent of the following:

(a) “United States Pharmacopoela-Drug Informa-
tion”;

{b) Amencan Medical Associatlon Drug Evalua-
I:mus

(c) “Drug Facts and Comparisons”; or,

{2) Peer reviewed medical literature.

Compliance with the established protocols shall be
‘monitored through the on-line, pomt—of-semce adjudi-
cation system. Refusal to comply with the established
protocols shall résilt in refusal of refmbursemént for
the medications which are not within the establishéd
protocols This rule does not require the dlsconhnuab.on.

magy
iprial
msed

ished
hera-
doses
Dglcal
mms—
lue in’
With

10dol- of treatinent with medications that are ot within' the
st for established protocols, but simply states ‘the bureau 5
1y the refusal to reimburse for such medicatiors.

ision’s () A “pharmacy providei” designation and provider
to an- number can be obtained by a pravider who meets all
maxl- the following criteria;

other

nance

{1} Has a valid “terminal distributor ‘of dangerous

Code if located within Ohio; or an equivalent state
license if located outside of Ohio; and,

(2) Has a valid drug enforcement agency (DEA)
number; and,

(3) Has a licensed registered pharmacist in full and
actual charge of a pharmacy.

All state and federal laws relating to the practice of
pharmacy. and the dispensing of medicatjon by a duly
licensed pharmacist must be observed.

(K} Medications dispensed to a cJaimant whﬂe I:he
" claimant is admitted to a hospital during an approved

rug or
;naté;d
medi-
le cost
rence
t price
3 pnce
of the-
ion for
criber.

99 ' Health Partnesship Program

tape may be refused upon implementation of an op-

drugs™ as defined in section 4729.02 of the Revised
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OAC 4123-6.2

inpatient admission or to a claimant during the cours
of an outpatient visit in a hospital are excluded Fros
this rule. Charges for this medication should be file
on the standard hospital billing form approved for use |
the bureau. Providers who do not qualify as a pharmac
provider but who may administer parenteral medic:
tions to injured workers should bill for those admini:
tered parenteral medications using the appropriate CP
code on the appropriate billing form.

(L) The burean may contract with a vendor to pe:

form drug utilization review and on-line bill processin)

maintain a pharmacy provider network and prior authe
rization program for medications, and provide manage
ment roports. The bureau or its vendor may also cor
tract rebate agreements with drug manufacturers, b
responsible for maintaining a drug formulary, and estal
lish and enforce dispensing limitations. The bureau ¢
its agent may utilize other services or established prac
dures of the vendor which may enable the bureau «
its agent to control costs and utilization and defect frauc

(M) The bureau or its agent will consider reimburse
ment for compounded parenteral and sterile produc
prescriptions‘and parenteral and enteral nutrition proc
ucts at a rate established by the administeator with th
assistance of the bureair’s medical management an
cost containment division as authorized by sectio
4121.121 of the Revised Code. The method of reim
bursement may include, but is not limited to, use of pe
diem rates, percent of allowed charge; usual, customary
and reasonable rates, or rates based on mgredlent co
of the therapy.

(N) The bureau or its agent may consnder rein]
bursement for pharmacist professional services (alsl
known ‘as cognitive services) on a case-by-case basis i
which payment for suichi services res ultsina measurablq
positive outcome, The bureau or its agent shall be rd
sponsible for developing the criteria which will be use
to assess the compensability of billed pharmacist profef
sional sexvices. The burean or its agent shall be respons]
ble for develaping the structure of the reporting of tl]
measurable: outeomes used to justify the payment 4
pharmacist professional services. The amount that coul
be reimbirsed for pharmacist professional services shq
be determined by the bureau’s medical managemey
and cost containment division. |

HISTORY: Eff. 1-27-97

Cross-References to Belated Sections
Additional payments for medical or funeral expenses, P‘AI
4123.66. H
Bureau of workers” compensation created, RC § 412132
Health care parinership program, RG § 4121.44.1.
Qualified health plan system, RC § 4121.44.
Bule—makmg authority of adriinistrator does not limit comm,
* sion’s authority, RC § 4121.30. |
Rules covering general topics, RC § 412131
Tules for burean of workers” compensation, RC § agsod

~
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OAC 4123-6-21

Ohio Admin. Code § 4123-6-21

BALDWIN'S OHIC ADMINISTRATIVE CODE ANNOTATED
4123 WORKERS' COMPENSATION BUREAU
CHAPTER 4123-6. HEALTH PARTNERSHIP PROGRAM (HPP)
Copr. (C) 2006 Thomson/West. No Claim fo Orig. U.S. govi. Works.

Rules are current through September 30, 2006;
Appendices are current through March 31, 2004
4123-6-21 Payment for outpatient medication

(A) Medication must be for the treatment of an occupational injury or disease in a claim either allowed by an
order of the bureau or the industrial commission, or recognized by a self-insuring employer. The bureau may
deny a therapeutic class of drugs as not being reasonably related to or medically necessary for treatment of
the allowed conditions in a claim.

(B) Medication must be prescribed by the physician of record in the industrial claim or by the treating
physician, or by such other treating provider as may be authorized by law to prescribe such medication.

(C) Drugs covered are limited to those that are approved for use in the United States by the food and drug
administration and that are dispensed by a registered pharmacist from an enrolled pharmacy provider.

(D) The bureau may require prior authorization of certain drugs or therapeutic classes of drugs, and shall
publish a list of all such drugs or therapeutic classes of drugs for which prior authorization is required.

(E) Drugs which fall into one of the following categories may be approved and reimbursed by an MCO as part
of a comprehensive treatment plan submitted by the physician of record or treating physician:

(1) Drugs for the treatment of obesity;
(2) Drugs for the treatment of infertility;

(3) Prug efficacy study implementation (DESI) drugs or drugs that may have been determined to be
identical, similar, or related;

(4) Extemporaneous or simple compounded prescriptions;
(5) Injectable drugs not intended for self-administration;
{6) Drugs used to aid in smoking cessation;

(7) Drugs dispensed to a claimant while the claimant is admitted to a hospital during an approved
inpatient admission or during the course of an outpatient visit in a hospital.

Drugs approved by the MCO under this rule shall not be reimbursed through the bureau's pharmacy
benefits management vendor.

(F) Payment for medications to pharmacy providers shall include a product cost component and a dispensing
fee component. '

(1) The product cost component shall be the lesser of the following: maximum allowable cost, if
applicable, or the average wholesale price of the commonly stocked package size plus or minus a
percentage. The percentage amount added or subtracted from the average wholesale price shall be
determined by the bureau, and shall be subject to annual review.

ApperioeX . P 3o-
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(2) The dispensing fee component shall be a flat rate fee, which shall be subject to annual review.
(a) Only pharmacy providers are eligible to recelve a dispensing fee.

(b) The dispensing fee may include an additional incentive ¢omponent for pharmacy providers that
accept assignment,

(c) Except as provided below, dispensing fees shall be limited to one dispensing fee per' patient per
generic code number (GCN) per rolling twenty-five days. Exceptions to the single dispensing fee are:

(i) Cases where the physician has prescribed a second round of medication within the twenty-five
day period; '

{ii) Cases where the physician has changed the dosage;

fili) Cases where the medication did not last for the intended days supply;

(iv) Cases where the medication has been lost, stolen or destroyed;

(v) Controlled substances (which are limited to two dispensing fees per twenty-five days).

(G) The pharmacy provider is required to bill medication at their usual and customary charge. The amount
paid to the provider will be the lesser of the provider's usual and customary charge or the reimbursement
allowed as determined by the bureau. Pharmacy providers are required to submit for billing the nationat drug
code of the stock bottle from which the dispensed medication Is obtained. Drugs may be dispensed in unit
dose packaging, but the NDC number of the closest comparable bulk package listed in the bureau or vendor
payment system must be used for billing purposes. :

(H) The bureau may establish a maximum allowable cost for medications which are pharmaceutically and
therapeutically equivalent, that Is, contain identical doses of the active Iingredient and have the same
biological effects as determined by the food and drug administration (FDA) and designated by an "A" code
value in the FDA publication, "Approved Drug Products With Therapeutic Equivalence Evaluations.” The
methodology used to determine a maximum allowable cost for a qualified drug product shall be determined
by the medical policy department and shall be subject to annual review. The bureau may choose to utilize the
maximum allowable cost list of @ vendor or develop its own maximum allowable cost list.

(I) Claimants who request a brand name drug or whose physician specifies a brand name drug designated by
"dispense as written" on the prescription for a medication which has an applicable maximum allowable cost
price shall be liable for the product cost difference between the established maximum allowable cost price of
the drug product and the average wholesale price plus or minus the bureau established percentage of the
dispensed brand name drug.

(3) The following dispensing limitations may be adopted by the bureau:

(1) The bureau may publish a list of drugs identifying those drugs that are consldered “chronic”
medications. Drugs not identified as "chronic” medications shall be considered "acute" medications.

(2) The bureau may publish supply limitations for acute and chronic drugs which represent the maximum
number of days supply that may be dispensed at any one time for a single prescription.

(3) The bureau may publish maximum prescription quantities which represent the largest number of units
per drug that may be dispensed at any one time for a single prescription

(4) Requests submitted that exceed any published days supply limit or maximum quantity limit shall be
denied. Denials may be overridden by the bureau in cases where medical necessity and appropriateness
have heen determined.

(5) Refills requested before seventy-five per cent of any published days supply limit has been utilized will
be denied, except in cases where the dosage of a noncontrofled drug has been increased and has a new

pprenPEl p - 83

Yova: It a4t g s - y 1i I AT TITY YDA ANANT T T O A vmavmnd T 1 1171 £M9000



OH ADC 4123-6-21 ' © Page3of4
prescription number. Denials may be overridden by the bureau for the following documented reasons:

(a) Previous supply was lost, stolen or destroyed;

{b) Pharmacist entered previous wrong day supply;

(c) Out of country vacation or travel;

(d) Hospital or police kept the medication.
(K) Through internal development or through vendor contracts, an on-line point-of-service adjudication
system may be implemented. Upon implementation, pharmacy providers may be required to submit bills for
medication by an on-line point-of-service authorization terminal or a host-to-host link with the established
bill processing system as a condition of provider enrollment or reimbursement. Submission by paper or by
tape-to-tape may be refused upon implementation of an on-line point-of-service system.
(L) Claimant reimbursement for medications shall not exceed the bureau's established rate for the medication
regardiess of the price paid by the claimant. Upon implementation of a point-of-service system, claimant
reimbursement may be limited to the following situations:

(1) Claimants whose claims are not allowed on the date of service;

(2) Emergency situations where an enrolled pharmacy provider with point-of-service capabilities is not
available; '

- (3) Claimants who reside out of the country.

(M) The bureau may formulate medication utilization protocols for select conditions or diseases consistent
with one or more of the following

{1) Compendia consistent of the following:

(a) "United States Pharmacopoeia - Drug Information”;

{b) "American Medical Association Drug Evaluations”;

(c) "Drug Facts and Comparisons”; or,
(2) Peer reviewed medical literature.
Compliance with the established protocols shall be monitored through the on-line, point-of-service
adjudication system. Refusal to comply with the established protocols shall result in refusal of
reimbursement for the medications which are not within the established protocols. This rule does not
require the discontinuation of treatment with medications that are not within the established protocols,

but simply states the bureau's refusal te reimburse for such medications.

(N} A "pharmacy provider" designation and provider numbef can be obtained by a provider who meets all the
following criteria:

(1) Has a valid "terminal distributor of dangerous drugs" as defined In section 4729.02 of the Revised
Code if located within Ohio; or an eguivalent state license if located outside of Ohio; and,

(2) Has a valid drug enforcement agency (DEA) number; and,
(3) Has a licensed registered pharmacist in full and actual charge of a pharmacy. ; and,
(4) Has the ability and agrees to submit bills at the point of service,

All state and federal laws relating to the practice of pharmacy and the dispensing of medication by a duly
licensed pharmacist must be observed.,

preripry p- 34
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(0) The bureau may contract with a vendor to perform drug utilization review and on-line bill processing,
maintaln a pharmacy_pravidernetwork and prior authorization program for medications, and provide
management reports. The bureau or its vendor may also contract rebate agreements with drug
manufacturers, and be responsible for maintaining a drug formulary. The bureau may utilize other services or
established procedures of the vendor which may enable the bureau to control costs and utilization and detect
fraud. ‘

(P) The bureau may identify circumstances under which it may consider reimbursement for pharmacist
professional services (also known as cognitive services) when payment for such services results in a
measurable, positive outcome. The bureau shall be responsible for developing the criteria which will be used
to assess the compensability of billed pharmacist professional services. The bureau shall be responsible for
developing the structure of the reporting of the measurable outcomes used to justify the payment of
pharmacist professional services. The amount that could be reimbursed for pharmacist professional services
shall be determined by the bureau's medical policy department.

(Q) The bureau shall secure the services of a pharmacist to assist the bureau in the review of drug bills. The
bureau may employ a staff pharmacist on a full or part-time basis or may contract for such services. The
pharmacist may assist the bureau in determining the appropriateness, eligibility, and reasonableness of
compensation payments for drug services. The bureau may consult with a pharmacy and therapeutics
committee, which shall be a subcommittee of the stakeholders' health care quality assurance advisory
committee established by rule 4123-6-22 of the Administrative Code, on the development and ongoing
annual review of a drug formulary and other issues regarding medications.

(R) The bureau will publish line by line billing instructions in a health care provider billing and reimbursement
manual. At least_thirty days written notice will be given prior to required changes in billing procedures.

HISTORY: 2004-05 OMR pam. #11 (R-E), eff. 10-1-05; 2002-03 OMR 1447 (A), eff. 1-1-03; 1996-97 OMR
1380 (E), eff. 1-27-97 :
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RETREAT

fense of others. Model Penal Code §§ 3.04(2),
3.06(2). See Retreat to the wall,

Retreat to the wall. A common law requirement
that an endangered person use all reasonable
means £0 avoid the necessity of taking human life
before resorting to deadly force in self-defense.
The requirement is abandoned now in the majori-
ty of jurisdictions, which hold that one assaulted
in a place where he has a right to be is under no
duty to retreat before using deadly force in self-
defense, See Model Penal Code §§ 3.04(2), 3.05(2).
See also Self defense.

Retrial. A new trial of an action which has al-
ready been once tried. See also Rehearing; Trial
{(New iriel; Trial de nove). Compare Mistrial.,

Retribution. Something given or demanded in
payment. In criminal law, it is punishment based
on the theory which hears its name and based
strictly on the fact that every crime demgnds
payment in the form of punishment, See/[{;lso
Restitution.

Retro /rétrow/. Lat. Back, backward,; behmd
Retrofeodum, a rerefief, or arriere fief.

Retroactive. Process of acting with reference to
past occurrences, See also Retrospeciive.

Retroactwe inference. The inferring of a previ-
ous fact from present conditions by a trier of
facts, ' o

Retroactive law, “Retroactive” or “retrospec-
tive” laws are generally defined from a legal
viewpoint as those which take away or impair
vested rights acquired under existing laws, create
new obligations, impose a new duty, or attach a
new disability in respect to the transactions or
considerations alveady past. One which is intend-
ed to act on things that are past. A statute which
creates a new obligation on transactions or consid-
erations already past or destroys or impairs vest-
ed rights. Such laws may be unenforceable be-
cause violative of the ex post facto clause of the
U.S.Const., Art. 1, Sec. 9, CL. 3. See also Fletro-
spective law.,

‘Retrospective. Looking backward, contemplat-
ing what is past; having reference to a state of
things existing before the act in question.

Retrospective law. A law which looks backward
or contemplates the past; one which is made to
affect acts or facts occurring, or rights accruing,
before it came into force. Every statute which
takes away or impairs vested rights acquired un-
der existing laws, or creates a new obligation,

imposes a new duty, or attaches a new disability

in respeci to transactions or considerations al-
ready past. One that relates back to a previous
transaction and pgives it a different legal effect
from that which it had under the law when it
occurred. See also Ex post tacto; Retroactive law.

o S L2
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Return. To bring, carry, or send back; to place
the custody of; to restore; to redeliver. *F
turn” means that something which has had
prior existence will be brought or sent back.

The act of a sheriff, constable, marshall,

other ministerial officer, in delivering back to t
court a writ, notice, process or other paper, whi
he was required to serve or execute, with a bri
account of his doings under the mandate, the tin
and mode of service ar exectition, or his failure
accomplish it, as the case may be. Also tl
indorsement made by the officer upon the writ

" other paper, stating what he has done uhder -

the time and mode of service, etc. Such retu
“(proof of service) is required under Rule of Cis
Procedure 4. See False return; Return day, &
low,

A schedule of information reguired by gover
mental bodies, such as the tax yeturn required k
the Internal Revenue Service. See Joint tax retur
Tax return.

Merchandise which is brought back to the sells
for eredit or refund. ‘

Profit on sale. or income from investmen
(usually expressed as annual percentage rate
See Income; Profit; Rate (Rate of return); Retus
on assets; Return on eguity; Revenue. .. -

. The report made by the court, body of magi
trates, returning board, or other authorit
charged with the official counting of the votc
cast at an election. Lo

Fair return. See Fair return on investment.

Return day. The day named in a writ or proces
upon which the officer is required to returd i
Under FedR.Civil P. 4 the person serving:t
process shall make proof of serviee (return} to t
court promptly and in any event within the't.m
during which the person served must res !
the process. '

Day on which votes cast are counted and t]
official result is declared.

Return of premium. The repayment of the' G
or a ratable part of the premium paid for &'
of insurance, upon the cancellation of the eontra
before the time fixed for its expiration..

Returnable. To be returned; requiring a rétm
When a writ or process is said to be “returnabl
on a certain day, it is meant that on that day t
officer must return it. 3

Return day. See Relurn.

Return of capital. The recovery of the
investment in a project or investment, the I
of prineipal.

Return of process. See Aeturn.

Return on assets. Ratio of net income to
asgets. See Return on equity.
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