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I STATEMENT OF FACTS

Appellants Miami Township Division of Fire and Miami Township (the “Township”)
have nothing to add to the facts stated in its Merit Brief filed with this Honorable Court.
II. ARGUMENT

A. Proposition of Law I: An “obstruction” in the context of R.C. § 2744.02(B)(3)
should be given its plain and ordinary meaning of an “obstacle” or “something
that blocks” or “closes up [a readway] by obstacle.” This definition comports with
the plain and ordinary use of the word “obstruction,” such as would put a political
subdivision on notice as to the types of conditions it is obligated to remove from
its roadways.

1) The usual and ordinary meaning commonly attributed to
“obstruction” is that which blocks or closes up by obstacle.

At issue in this case is the deﬁnition of the term “obstruction” as used in R.C.
§ 2744.02(B)(3). The legislature did not assign a specific meaning to the word “obstruction”
when it amended R.C. § 2744.03 in 2003. Thus, courts should construe words commonly used
in their ordinary significance and with the meaning commonly attributed to them. Eastman v.
State (1936), 131 Ohio St. 1, 1 N.E.2d 140, paragraph five of the syllabus. (emphasis added).
Appellee asks this Court for a much more expansive definition than the meaning that is
commonly attributed to “obstruction.”  Specifically, Appellees maintain that the word
obstruction should not only be construed as a physical obstruction, i.e., something that blocks or
closes up a passage, but also that it should be construed to include anything that potentially
“hinders or creates an impediment to safe travel.” Such an expansive definition would leave
open continued uncertainty and ambiguity as to what constitutes an “obstruction.”

In order to determine what meaning is commonly attributed to the word “obstruction,”
both parties have presented various versions of the definitions of “obstruction” and “cbstruct.”

However, consistent in each and every dictionary definition provided to this Court is that the



definition begins generally with the primary definition of “fo block” or “close up or fill with
obstacles” Even the Court of Appeals below identified the plain and ordinary meaning of
“obstruction” as “(1)} One that obstructs: OBSTACLE; (2) An act or instance of obstructing; (3)
The act of impeding or an attempt to impede the conduct of esp. legislative business.” Webster's
II New College Dictionary (1995) 755. “Obstruct” is defined as “(1} To clog or block (a
passage) with obstacles; (2) To impede, retard, or interfere with <obstruct legislation>; (3) To
cut off from sight.” Howard v. Miami Township Fire Division, 171 Ohio App.3d 184, 2007-
Ohio-1508 atf20 (emphasis added). Nonetheless, the Second District did not even adopt the
definition it cited to and instead took its definition directly from an Ohio Attorney General
Opinion interpreting another statute.

Appellee even cites to Parker v. City of Upper Arlington, Tenth Dist. App. No. 05AP-
695, 2006-Ohio-1649 in support of his proposition that the definition should be more expansive.
However, the Tenth District Court of Appeals in Parker construed the meaning of “obstruction”
consistently with Appellants and the Trial Court in this case. The Parker Court held that “ft]o
“obstruct” is to “block up[,] stop up[,] or close up [, or to] place an obstacle in or fill with
obstacles or impediments to passing,” as in “traffic [obstruct]ing the street.” Id. at §14 citing
Webster's Third International Dictionary (1961) 1559. Thus, applying the usual and ordinary
usage of the word “obstruction,” the exception to immunity would only encompass a political
subdivision’s negligent failure to remove something that blocks, fills, clogs or closes up a public
road.

Finally, the Ohio Association for Justice and Appellee incorrectly state that Appellants
are asking the Court to conclude that an “obstruction means$ only those items which physically

impede a driver’s ability to see the road.” (Appellee Merit Brief, pp. 16-17; Amicus Merit Brief,



p. 3) (emphasis contained within.) However, Appellants have not requested that this court limit
obstructions to only those objects which block a driver’s ability to see the road. Rather, an

obstruction should be construed as something that blocks, fills, clogs or closes up a public road.

2) The legislative intent demonstrates the General Assembly’s

objective that “obstruction” be construed as an “obstacle”
or “something that blocks” or “closes up [a roadway] by

obstacle.”

While dictionary definitions are instructive, they “are not statutes that determine as a
matter of law what meaning words must have. Rather, dictionaries record common usage.”
Dayton v. Schenck (1980), 63 Ohio Misc. 14, 16, 409 N.E.2d 284. In statutory interpretation,
dictionaries are appropriately referred to in order to determine what the legislature probably
meant. But the touchstone of statutory interpretation is the legislature's purpose, not any
suppdsed ‘plain meaning’ of the words it used.” Id. (Citation omitted) The legislature is
presumed to be “fully aware of any prior judicial interpretation of an existing statute When.
enacting an amendment.” Doe v. White (1994), 97 Ohio App.3d 585, 591, 647 N.E.2d 198
(citation omitted). As a result, it must be presumed that the legislature was aware of the
numerous decisions interpreting the terms “free from nuisance” when the amendments to R.C.
§ 2744.02 (B)(3) were cnacted. With this knowledge, the legislature specifically removed “free
from nuisance™ and inserted “negligent failure to remove obstructions.”"

In fact, in Harp v. Cleveland (2000), 87 Ohio St.3d 506, 721 N.E.2d 1020, this Court

examined whether a tree limb that threatened to fall onto the road constituted a “nuisance” under

!t is important to note that consistent with the changes to R.C. § 2744.02, SB 106 also amended R.C. §
723.01, which covers a municipal corporation’s power to regulate its streets. With regard to the duties of
a municipality, the legislature specifically removed the language “the municipal corporation shall cause
them to be kept open, in repair and free from nuisance,” and inserted “[t]he liability or immunity from
liability of a municipal corporation for injury, death, or loss to person or property allegedly caused by
failure to perform the responsibilities imposed by this section shali be determined pursuant to divisions
(A) and (B)(3) of section 2744.02 of the Revised Code.”



the former version of the statute. In examining that issue, this Court stated the following:

Clearly, an unsound tree limb that threatens to fall onto a public road from

adjacent property can be a nuisance that makes the usual and ordinary course of

travel on the roadway unsafe. Although not physically obstructing or impeding

the flow or visibility of traffic, a tree limb threatening to fall upon a public road

can be just as dangerous to the highway's safety as one that obstructs a driver's

vision, obscures a stop sign, or hangs over the roadway low enough to strike

traffic. Contrary to the holdings below, R.C. § 2744.02(B)(3} contains no

language that limiis a political subdivision's duty to the removal of obstructions

from public roads. See fn. 1.

Id. at 512 (emphasis added). In Harp, “fin.1” actually references the exact language used in the
current version of the statute but at the time was repealed as a result of this Court’s finding
Am.Sub.H.B. No. 350 io be unconstitutional in its entirety. State ex rel. Ohio Academy of Trial
Lawyers v. Sheward (1999), 86 Ohio St.3d 451, 715 N.E.2d 1062. Thus, this Court essentially
invited the legislature to change the language in the statute to limit it to include only the
“removal of obstructions from public roads™ if in fact it intended R.C. § 2744.02(B)(3) to be
limited to physical objects blocking or obstructing the road. As such, the legislature made those
very changes suggested by this Court.

In considering this amended language—specifically the change from “free from
nuisance” to “negligent failure to remove obstructions”—Appellee and The Ohio Association for
Justice conclude that the legislature essentially intended to adhere to the pre-SB 106
interpretation of what “nuisance” means. Appellee contends that because this Court previously
has held that an obstruction in a roadway may amount to a nuisance under the prior version of
R.C. § 2744.02(B)(3), it is reasonable to assume the terms have essentially the same meaning,.
Such reasoning espouses the view that the 2003 amendment to the statute was merely cosmetic,

then, as it would have effected no substantive change. However, when a new statute uses

different phraseology than the former law, it is presumed that a change of meaning was also



intended to the extent of the change in the language since it is axiomatic in statutory construction
that words are not inserted into an act without some purpose. Malone v. Indus. Comm. Of Ohio
(1942), 140 Ohio St. 292, 299, 43 N.E.2d 266; Hancock Cty. Bd. of Edn. v. Boehm (1921), 102
Ohic St. 292, 131 N.E. 812, syllabus. A reviewing court must not supply words to a statute
which were specifically omitted by the legislature. Lynch v. Gallia Cty. Bd. of Commrs. (1997),
79 Ohio St.3d 251, 254, 680 N.E.2d 1222.

In this instance, the legislature replaced the words *“free from nuisance” with “negligent.
failure to remove obstructions.” As such, it was clearly not the legislature’s intent that an
“obstruction” means the equivalent of a “nuisance.” The polestar of statutory interpretation is
legislative intent, which a court best gleans from the words chosen by the General Assembly and
the purpose it sought to accomplish. State v. Davis (1985), 16 Ohio St.3d 34, 35, 476 N.E.2d_
655, 656. Moreover, although Appeliee claims that the legislature did not provide any guidance
as to its reasons for changing the phraseology, in fact the stated purpose was to limit the tort
liability of political subdivisions.

The Second District’s definition of “obstruction,” as it is used in R.C. § 2744.02(B)(3),
was “any object placed or erected in a public roadway that has the potential of interfering with
the public's use of that roadway.” Such a construction of the new statute, does nothing more than
reiterate the same construction as the former version of the statute. Appellee claims that Second
District’s interpretation of the meaning of R.C. § 2744.02(B)(3) does limit the liability to those
obstructions which are “placed or erected” on the roadway. However, in construing a statute, a
court must give effect to the words used in the statute, not delete any words or insert words not
used. State v. Jordan (2000}, 89 Ohio St.3d 488, 492, 733 N.E.2d 601, 605. In this instance, a

review of the statute reveals that it does not provide an exception to immunity for a political



subdivision’s “negligent failure to remove obstructions placed or erected” on public roads.
Rather, it merely states that there is an exception for the “negligent failure to remove
obstructions from public roads.” See R.C. § 2744.02(B)(3) The phrase “placed or erected” is not
contained anywhere in the statute and should not be inserted. The Second District Court’s
definition also inserts the word “potential.” Though, an examination of R.C. § 2744.02(B)(2)
likewise reveals that it does not provide liability for the “failure io remove a potential
obstruction.” Rather, it provides only for the “failure to remove an obstruction.”
As a consequence of the application of the definition of “obstruction” adopted by the
Court of Appeals in this case, liability éould be assessed against any poiitical subdivisions for the
failure to remove any object placed or erected by anyone in a public roadway that has even the
potential of interfering with the public’s use of that roadway. Such a definition is just as
expansive as prior judicial interpretations of the word “nuisance.” An exception to general
statutory immunity law, R.C. § 2744.02(B)(3) must be strictly construed. State ex rel. Keller v.
Forney (1923), 108 Ohio St. 463, 141 N.E. 16, paragraph one of the syllabus. The rationale
behind a limited exception to immunity is that the political subdivision is not an insurer of the
safety of persons using public roads. Taylor v. Cincinnati (1944) 143 Ohio St. 426, 55 N.E.2d
724, paragraph 5 of the syllabus and Ruwe v. Board of Twp. Trustees of Springfield Twp. (1987),
29 Ohio St.3d 59, 61, 505 N.E.2d 957. The legislature’s intent to limit the exception is clear in,
its specific removal of the word “nuisance™ and replacement with “obstruction.”
Finally, the Second District concluded that the purpose of the General Assembly in making
the above changes was simply to limit political subdivisions’ duties to the “paved and traveled

portion of the roadways themselves,” but not to otherwise change the nuisance standard in any



material way. However this conclusion is flawed in light of additional changes made in Senate
Bill 106 to Chapter 2744.

In addition to the changes to R.C. § 2744.02(B)(3), described above, Senate Bill 106 also
removed “highways, streets, avenues, alleys, sidewalks, bridges, aqueducts, viaducts, or public
grounds within the political subdivisions.” The 2003 Amendment to R.C. § 2744.02(B)(3) now
only lists “public roads.” The General Assembly also amended R.C. § 2744.01 by defining
“public roads.” Pursuant to R.C. § 2744.01(H) a “public road” is defined as “public roads,
highways, streets, avenﬁes, alleys, and bridges within a political subdivision. ‘Public roads’ does
not include berms, shoulders, rights-of-way, or traffic control devices unless the trafﬁc control
devices are mandated by the Ohio manual of uniform traffic control devices.” See R.C.
.§ 2744.01(H). These changes addressed the purpose of limiting political subdivisions duties to
the paved and traveled portion of the roadways themselves. Had that been the only intention of
the legislature it would not have needed to make the additional change of deleting the word
“nuisance” and instead ihserting “obstruction.” Thus, the intent of the General Assembly was
clearly that an “obstruction” be construed as an “obstacle” or “something that blocks™ or “closes
up [a roadway] by obstacie.”

3) Prior judicial precedent interpreting the term “obstruction”

supports a conclusion that obstruction should be given its usual and
ordinary meaning.

By ignoring pre-amendment judicial precedent, the Court of Appeals ignored relevant
information regarding the meaning of “obstruction.” For example, in Manufacturer’s Natl. Bank
v. Erie Cty. Rd. Comm. (1992), 63 Ohio St.3d 318, 587 N.E.2d 819, this Court characterized a
cornfield as a permanent obstruction to visibility. Id. at paragraph one of the syllabus. The

Manufacturer’s decision recognized an obstruction as something that “blocked” a driver’s line of



sight on the roadway. Similarly, in Williamson v. Pavievich (1989), 45 Ohio St.3d 179, 182, 543
N.E.2d 1242, this Court listed the following examples of actionable “obstructions”:
In other jurisdictions, items such as boulders, building materials, dirt piles or ridges,
lumber piles, paving materials, pipes, rubbish, stepping blocks, and tree limbs
projecting into the street at a low angle were all determined to be actionable
obstructions * * *, '
The Pavievich court also cited with approval the following description of actionable
obstructions: “when the occupation [of a street or highway by an obstruction] is so protracted as
to possess an element of permanency * * * its obstructive character makes it the duty of the
municipal authorities to remove it.” Id. at 182 quoting Frank v. Warsaw (1910), 198 N.Y. 463,
469,92 N.E. 17.

In Paviovich, this Court also listed occasions in other jurisdictions when items such as
boulders, building materials, dirt piles or ridges, lumber piles, paving materials, pipes, rubbish,
stepping blocks, and free limbs projecting into the street at a low angle were all determined to be
actionable obstructions for which a municipality would be liable. 1d. at 182 citing May v.
Anaconda (1901), 26 Mont. 140, 66 P. 759 (boulders); Shafir v. Carroll (1925), 309 Mo. 458,
274 S.W. 755 (building materials placed on the street by a contractor); Streeter v. Marshalliown
(1904), 123 Towa 449, 99 N.W. 114 (dirt ridge sixteen inches high and four to five feet wide and
placed in the center of a well-traveled highway); Ridge v. High Point (1918), 176 N.C. 421, 97
S.E. 369 (lumber pile in street); Louisville v. Tompkins (Ky.f909), 122 S.W. 174 (paving
materials left on a street that were to be used on another street); Shalley v. New Orleans Public
Service, Inc. {1925), 159 La. 519, 105 So. 606 (drain pipe in street near streetcar track); Hazzard
v. Council Bluffs (1893), 87 lowa 51, 53 N.W. 1083 (rubbish and brickbats in street by culvert);

McCormack v. Robin (1910), 126 La. 594, 52 So. 779 (stepping blocks); Louisville v. Michels



(1903), 114 Ky. 551, 71 S.W. 511 (low-lying tree limbs that project into the street); see, also,
Jones v. Great Barrington {1929), 269 Mass. 202, 168 N.E. 779.

4) The General Assembly's use of the word “obstruction™ in other

contextually similar provisions of the Revised Code is consistent

with “obstruction” being construed as an “obstacle” or “something
that blocks” or “closes up [a roadway] by obstacle.” ‘

Appellee and the Second District Court rely on only one other statute using the word
“obstruction.” However, Appellee and The Ohio Association for Justice fail to address
numerous other statutes which support Appellants’ position that the word “obstruction” should
be construed as an “obstacle” or “something that blocks” or “closes up by obstacle.”
Specifically, R.C. §§ 5589.01, 5589.21 and 6115.25 are examples of the General Assembly's use
of the word “obstruction” in other contextually similar provisions of the Revised Code to be
construed as “to block” or close up..” See also, R.C. 5589.211. Additionally, R.C. § 715.47
specific‘ally empowefs a municipality to:

* % * remove all obstructions from culverts, covered drains, or private property,
laid in any natural watercourse, creek, brook, or branch, which obstruct the water
naturally flowing therein, causing it to flow back or become stagnant, in a way
prejudicial to the health, comfort, or convenience of any citizens of the
neighborhood. (emphasis added.) See also, R.C. § 4511.25 (* * * (2) When an
obstruction exists making it necessary {o drive to the left of the center of the
highway; provided, any person so doing shall yield the right of way to all vehicles
traveling in the proper direction upon the unobstructed portion of the highway
within such distance as to constitute an immediate hazard;* * *) (emphasis
added); R.C. § 4907.48 (* * * Such gates shall be so construcied that when closed
they obstruet or prevent passage across such railroad from the side on which a
gate is located.¥ * # } (emphasis added.)

Each of the foregoing statutes, as well as those set forth in Appellant’s Merit Brief demonstrate
the General Assembly’s use of the word “obstruction” in contextually similar situations. It is
clear in each of these statutes “obstruction” is used in its ordinary common usage to meaning to

block or close up from passage.



Thus, in light of all of the foregoing, “obstruction,” as it is used in R.C. § 2744.02(B)(3),
should be interpreted to mean “something that blocks™ or “closes up {a roadway] by obstacle.”
As such, even if there were ice on Bear Creek Road, it would have not been a permanent,
physical impediment that blocked the roadway. As such, the exception to immunity set forth in
R.C. § 2744.02(B)(3) would not be applicable and the Township would be immune from
liability.

B. Proposition of Law II: The duty of a political subdivision to remove an

obstruction from a public road extends only to objects which block or close off
the roadway for usual and ordinary travel.

In amending R.C. § 2744.02(B)(3), the General Assembly not only removed the word
nuisance and replaced it with obstruction, it also changed the statute to impose liability only for a
political subdivision’s “negligent failure to keep public roads in repair and other negligent faiture
to remove obstructions from public roads.” In order to establish actionable negligence, one must
show the existence of a duty, a breach of the duty, and an injury resulting proximately therefrom.
Feldman v. Howard (1967), 10 Ohio St.2d 189 226 N.E.2d 564; Menifee v. Ohio Welding
Products, Inc. (1984), 15 Ohio $t.3d 75, 77, 472 N.E.2d 707, 710.

The existence of a duty is fundamental to establishing actionable negligence. If there is
no duty, then no legal liability can arise on account of negligence. Where there is no obligation
of care or caution, there can be no actionable negligence. 70 Ohio Jurisprudence 3d (1986) 53-
54, Negligence, Section 13. However, the Court of Appeals discarded the requirement that a
duty to remove an obstruction exists only when that condition creates a danger for travelers using
the road in an ordinary and usual manner. Thus, the Court abandoned a long held notion that a
political subdivision is not an insurer of a traveler’s safety and is only subject to suit for injuries

which arise from a traveler’s ordinary and usual use of the roadway. City of Dayton v. Taylor's
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- Adm’r (1900), 62 Ohio St. 11, 56 N.E. 480, 481(emphasis added); see also, Haynes v. Franklin,
95 Ohio St.3d 344, 767 N.E.2d 1146, 2002-Ohio-2334; see also, Drake v. City of E. Cleveland
(1920), 101 Ohio St. 111, 127 N.E. 469 (the duty of a political subdivision to keep its street in a
reasonably safe condition only “exists with respect to such persons as travel the ways in the usual
and ordinary modes.”)

In his brief, Appellee incorrectly states that Appellants have not addressed the new
requirement that R.C. § 2744.02(B)(3)’s exception to immunity only applies where the political
subdivision negligently fails to remove the obstruction. In point of fact, the issue of whether
R.C. §2744.02(B)(3) requires that the roadway was being used for usual and ordinary travel
goes directly to the first element of a finding of negligence. Appellee also incorrectly states that
the Court of Appeals “found that Defendants/Appellants were negligent for failing to remove the
icy slushy, watery mixture created on the roadway.” (Appellee Brief, p. 18.) The Court of
Appeals held specifically:

Under the amended version of R.C, 2744.02(B)(3), the township will be liable for

the death of Christopher Howard if found to have negligently failed to remove the

obstruction from Bear Creek Road. Therefore, the correct question to ask is

whether the township acted negligently in failing to remove the ice and water

from the road. See Huffman v. Bd. of Cty. Commrs., Columbiana App. No. 05 CO

71, 2006-Ohio-3479, 2006 WL 1851715, at ] 60. As to this question, we find that

there is a genuine issue of material fact.

Howard at 428 (emphasis added).

In this instance, the evidence indicates that Christopher Howard was not traveling in a
usual and ordinary manner. Five seconds prior to the crash, Mr. Howard was traveling 60 miles
per hour around a curve in which the recommended speed is 30 miles per hour. (Thompson,

p.7.) Exceeding the recommended speed by over 30 miles per hour at night, on a curve, in the

winter, clearly does not demonstrate due regard to the roadway surface or any other condition of
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the road. See generally, R.C. § 4511.21. Appellee argues that Mr. Howard was only traveling
5 miles per hour over the posted speed limit; however, he still clearly exceeded the speed limit in
spite of all the present conditions.

Miami Township Police Department's accident reconstructionist, Sergeant R.A.
Thompson, stated in his 1eport that he attributed Mr, Howard’s loss of control to speed, wanton
disregard for the speed limit and safety by the driver, and driver inexperience. In fact, he could
not determine with any certainty that the condition of the roadway surface caused Mr. Howard to
lose control of his vehicle.‘ (Supp. 1, p. 216.)

Clearly the evidence demonstrated that there was no obstruction for individuals traveling
in an ordinary and usual manner. In fact, the firefighters fraveled to the site several times that
evening with no incident. (Supp. I, pp. 62, 86.) Additionally, Officer Scott Aronoff was
patrolling the area when a car passed him going around the curve in front of the fire training site,
the same curve which the decedent later failed to negotiate. The vehicle passing Officer Aronoff
was traveling northbound in excess of the posted 55 miles per hour speed limit and Officer
Aronoff, who was traveling southbound, turned around to pursue the speeding motorist. (Supp.
1I, pp. 31-33.) Furthermore, both Officer Aronoff and the speeding motorist were able to
negotiate the curve safely. (Supp. 11, pp. 37-38.)

_ Appellee maintains that he has presented the testimony of an expert to the effect that it is
possible for a vehicle to travel on the curve at issue at speeds in excess of 70 miles per hour.
However, merely because an individual could travel the road in excess of the recommended
speed limit, does not lead to a conclusion that such travel should be deemed “ordinary.” Rather
“ordinary and usual modes™ of travel are better evidenced by the recommended course of travel.

There is no reason for the courts to discontinue the application of this “ordinary and usual
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modes™ requirement because it relates to a political subdivision’s duty and what constitutes
adequate care. Accordingly, the requirement that the exception apply only if an individual is
traveling in an ordinary and usual manner must not be discarded but rather maintaihed to
determine what duty may be owed in a negligence claim, such as the one here, against a political
division.

L. CONCLUSION

Based upon all of the foregoing, and those arguments set forth in Appellants” Merit Brief,
Appellants respectfully request that this Honorable Court reverse the decision of the Second
District Court of Appeals below, which overturned the Trial Court’s Decision granting
Appellants” Motion for Summary Judgment based upon the Townshi;;’s claim that it is entitled to
sovereign immunity pursuant to R.C. § 2744.02(A)(1). In the present matter, the Trial Court
correctly granted summary judgment in favor of Miami Township and that decision must be
upheld. As the trial court correctly found, if there was ice on the road at issue, that ice did not
constitute an “obstruction” and thus no exception to immunity in R.C. § 2744.02(B) is
applicable.

An “obstruction” in the -context of R.C. § 2744.02(B)3) should be given its plain and
ordinary meaning of an “obstacle” or “something that blocks™ or closes up [a roadway] by
obstacle.” This definition comports with the plain and ordinary use of the word “obstruction,”
such as would put a political subdivision on notice as to the types of conditions it is obligated to
remove from its roadways. Moreover, the duty of a political subdivision to remove an
obstruction from a public road must extend only to thosé objects which block or close off the
roadway for those traveling in an ordinary and usual mannef‘ The duty of a political subdivision

to keep its streets in a reasonably safe condition must only exist with respect to such persons as
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travel the ways in the “usual and ordinary modes” and not to a person injured in large part from
his failure to control his vehicle as a result of his own actions.
Respectfully submitted,
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R.C. § 71547

Page 1

€ Baldwin's Ohio Revised Code Annotated Currentness
Title VII. Municipal Corporations

~@ Chapter 715, General Powers (Refs & Annos)
Nd Health and Sanitation; Inspection

= 715.47 Powers to fill or drain lots and remove obstructions

A municipal corporation may fill or drain any lot or land within its limits on which water at any time becomes
stagnant, remove all puirid substances from any lot, and remove all obstructions from culverts, covered drains, or
private property, laid in any natural watercourse, creek, brook, or branch, which obstruct the water naturally flowing
therein, causing it to flow back or become stagnant, in a way prejudicial to the health, comfort, or convenience of
any of the citizens of the neighborhood. If such culveris or drains are of insufficient capacity, the municipal
corporation may make them of such capacity as reasonably to accommodate the flow of such water at all times. The
legislative authority of such municipal corporation may, by resolution, direct the owner to fill or drain such lot,
remove such putrid substance or such obstructions, and if necessary, enlarge such culverts or covered drains to meet
the requirements thercof.

After service of a copy of such resolution, or after a publication thereof, in a newspaper of general circulation in
such municipal corporation, for two consecutive weeks, such owner, or his agent or attorney, shall comply with the
directions of the resolution within the time therein specified.

In case of the failure or refusal of such owner to comply with the resolution, the work required thereby may be done
at the expense of the municipal corporation, and the amount of money so expended shall be recovered from the
owner before any court of competent jurisdiction, Such expense from the time of the adoption of the resolution shall
be a lien on such lot, which may be enforced by suit in the court of common pleas, and like proceedings may be had
as directed in relation to the improvement of streets.

The officers connected with the health depariment of every such municipal corporation shall see that this section is
strictly and promptly enforced.

(129 v 582, eff. 1-10-61; 1953 H 1; GC 3653 to 3656)
HISTORICAL AND STATUTORY NOTES

Pre-1953 H 1 Amendments: RS 2149, 2150, 2151, 2152

APPX. 1
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R.C. § 723.01

Page |

P*Baldwin's Ohio Revised Code Annotated Currentness
Title VII. Municipal Corporations
S8 Chapter 723. Streets; Public Grounds (Refs & Annos)
~# Control

=+ 723.01 Legislative authority to have care, supervision, and conérol of streets

Municipal corporations shall have special power to regulate the use of the streets. Except as provided in section
5501.49 of the Revised Code, the legislative authority of a municipal corporation shall have the care, supervision,
and control of the public highways, streets, avenues, alleys, sidewalks, public grounds, bridges, aqueducts, and
viaducts within the municipal corpotation. The liability or immunity from liability of a municipal corporation for
injury, death, or loss to person or property allegedly caused by a failure to perform the responsibilities imposed by
this section shall be determined pursuant to divisions (A} and (B)(3) of section 2744.02 of the Revised Code.

(2002 S 106, eff. 4-9-03:2001 S 108, § 2.01, eff. 7-6-01:2001 S 108, § 2.02, eff. 7-6-01:1996 H 350, off. 1-27-
O7{FN1]}; 1989 H 381, eff. 7-1-82: 1985 H 176, 1953 H 1, GC 3714)

[FN1] See Notes of Decisions, State ex rel. Ohio Academy of Trial Lawyers v. Sheward (Qhio 1999), 86 Chio
St.3d 451, 715 N.E.2d 1062.

UNCODIFIED LAW
2002 S 106, § 3, eff. 4-9-03, reads:

Sections 723.01, 1533.18, 274401, 2744.02, 2744.03, 2744.04, 2744.05, 2744.06, 2744.07, 4582.27, 5511.01,
5591.36, and 5591.37 of the Revised Code, as amended by this act, apply only to causes of action that accrue on or
after the effective date of this act. Any cause of action that accrues prior to the effective date of this act is governed
by the law in effect when the cause of action accrued.

2001 S 108, § |, eff. 7-6-01, reads:

It is the intent of this act (1) to repeal the Tort Reform Act, Am. Sub. H.B. 350 of the 121st General Assembly,
146 Ohio Laws 3867, in conformity with the Supreme Court of Ohio's decision in State, ex rel. Ohio Academy of
Trial Lawyers, v. Sheward (1999), 86 Ohio St.3d 451; (2) to clarify the status of the law; and (3) to revive the law as
it existed prior to the Tort Reform Act.

2001 S 108, § 3, eff. 7-6-01, reads, in part:
(A) In Section 2.01 of this act:

(4) Sections 163.17, 723.01, 1343.03, 1775.14, 2305.01, 2305.11, 2305.35, 2307.33, 2307.71, 2307.72, 2307.73,
2307.78, 2315.20, 2317.62, 2323.51, 2744.04, 4112.99, 4909.42, 5591.36, and 5591.37 of the Revised Code are
revived and supersede the versions of the same sections that are repealed by Section 2.02 of this act.

1993 H 154, § 15.03, eff. 6-30-93, reads, in part:

APPX. 2
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R.C. § 723.01

Maintenance Interstate Highways

The Director of Transportation may remove snow and ice, and maintain, repair, improve, or provide lighting upon
interstate highways which are located within the boundaries of municipal corporations, adequate to meet the
requirements of federal law. When agreed in writing by the director and the legislative authority of a municipal
corporation, the Department of Transportation may reimburse the municipal corporation for all or any part of the
costs, as provided by such agreement, incurred by the municipal corporation maintaining, repairing, lighting, and
removing snow and ice from the interstate system.

HISTORICAL AND STATUTORY NOTES

Ed. Note: The amendment of this section by 1996 H 350, eff. 1-27-97, was repealed by 2001 S 108, § 2.02, eff. 7-6-
01. See Baldwin's Ohio Legislative Service Annotated, 1996, page 10/1.-3357, and 2001, page 6/L-1441, or the OH-
LEGIS or OH-LEGIS-CLD database on Westlaw, for original versions of these Acts.

Pre-1953 H 1 Amendments: 96 v 31, § 28;96v26,§9

APPX. 3
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Westlin:

R.C. § 4511.21

Page 1

P Baldwin's Ohio Revised Code Annotated Currentness
Title XL.V. Motor Vehicles--Aeronautics--Watercrafi
@ Chapter 4511, Traffic Laws--Operation of Motor Vehicles (Refs & Annos)
~d Speed Limits :

= 4511.21 Speed limits; school zones; modifications

(A) No person shall operate a motor vehicle, trackless trolley, or streetcar at a speed greater or less than is
reasonable or proper, having due regard to the traffic, surface, and width of the street or highway and any other
conditions, and no person shall drive any motor vehicle, trackless troliey, or streetcar in and upon any street or
highway at a greater speed than will permit the person to bring it to a stop within the assured clear distance ahead.

(B) It is prima-facie lawful, in the absence of a lower limit declared pursuant to this section by the director of
transportation or local authorities, for the operator of a motor vehicle, trackless trolley, or strestcar to operate the
same at a speed not exceeding the following:

(1)(a) Twenty miles per hour in school zones during school recess and while children are going to or leaving school
during the opening or closing hours, and when twenty miles per hour school speed limit signs are erected; except
that, on controlled-access highways and expressways, if the right-of-way line fence has been erected without
pedestrian opening, the speed shall be governed by division (B)(4) of this section and on freeways, if the right-of-
way line fence has been erected without pedestrian opening, the speed shall be governed by divisions (B)(9) and
(10) of this section. The end of every school zone may be marked by a sign indicating the end of the zone. Nothing
in this section or in the manual and specifications for a uniform system of traffic control devices shall be construed
to require school zones to be indicated by signs equipped with flashing or other lights, or giving other special notice
of the hours in which the school zone speed limit is in effect.

(b) As used in this section and in section 4511.212 of the Revised Code, "school" means any school chartered under
section 3301.16 of the Revised Code and any nonchartered school that during the preceding year filed with the
department of education in compliance with mle 3301-35-08 of the Ohio Administrative Code, a copy of the
school's report for the parents of the school's pupils certifying that the school meets Ohio minimum standards for
nonchartered, nontax-supported schools and presents evidence of this filing to the jurisdiction from which it is
requesting the establishment of a school zone. "School” also includes a special elementary school that in writing
requests the county engineer of the county in which the special elementary school is located to create a school zone
at the location of that school. Upon receipt of such a written request, the county engineer shall create a school zone .
at that location by erecting the appropriate signs.

{c) As used in this section, "school zone" means that portion of a street or highway passing a school fronting upon
the street or highway that is encompassed by projecting the school property lines to the fronting street or highway,
and also includes that portion of 2 state highway. Upon request from local authorities for streets and highways under
their jurisdiction and that portion of a state highway under the jurisdiction of the director of transportation or a
request from a county engineer in the case of a school zone for a special elementary school, the director may extend
the traditional school zone boundaries. The distances in divisions (B)(1)(c)(1), (ii), and (iii) of this section shall not
‘exceed three hundred feet per approach per direction and are bounded by whichever of the following distances or
combinations thereof the director approves as most appropriate:

(i) The distance encompassed by projecting the school building lines normal to the fronting highway and extending a
distance of three hundred feet on each approach direction;
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R.C. § 4511.21

(ii) The distance encompassed by projecting the school property lines intersecting the fronting highway and
extending a distance of three hundred feet on each approach direction,

(iii) The distance encompassed by the special marking of the pavement for a principal school pupil crosswalk plus a
distance of three hundred feet on each approach direction of the highway.

Nothing in this section shall be construed to invalidate the director's initial action on August 9, 1976, establishing all
school zones at the traditional school zone boundaries defined by projecting school property lines, except when
those boundaries are extended as provided in divisions (B}(1)(a)} and (¢) of this section.

(d) As used in this division, "crosswalk" has the meaning given that terim in division (LL)(2) of section 4511.01 of
the Revised Code.

The director may, upon request by resolution of the legislative authority of a municipal corporation, the board of
trustees of a township, or a county board of mental retardation and developmental disabilities created pursuant to
Chapter 5126. of the Revised Code, and upon submission by the municipal corporation, township, or couaty board
of such engineering, traffic, and other information as the director considers necessary, designate a school zone on
any portion of a state route lying within the municipal corporation, lying within the unincorporated territory of the
township, or lying adjacent to the property of a school that is operated by such county board, that includes a
crosswalk customarily used by children going to or leaving a school during recess and opening and closing hours,
whenever the distance, as measured in a straight line, from the school property line nearest the crosswalk to the
nearest point of the crosswalk is no more than one thousand three hundred twenty feet. Such a school zone shall
include the distance encompassed by the crosswalk and extending three hundred feet on each approach direction of
the state route.

(e) As used in this section, "special elementary school" means a school that meets all of the following criteria:
(i) It is not chartered and does not receive tax revenue from any source.

(ii) It does not educate children beyond the eighth grade.

(iii} It is located outside the limits of a municipal corporation.

(iv) A majority of the total number of students enrolled at the school are not related by blood.

{v) The principal or other person in charge of the special elementary school annually sends a report to the
superintendent of the school district in which the special elementary school is located indicating the total number of
students enrolled at the school, but otherwise the principal or other person in charge does not report any other
information or data to the superintendent.

(2) Twenty-five miles per hour in all other portions of a municipal corporation, except on state routes outside
business districts, through highways outside business districts, and alleys;

(3) Thirty-five miles per hour on all state routes or through highways within municipal corporations outside business
districts, except as provided in divisions (B}4) and (6) of this section;

(4) Fifty miles per hour on controlied-access highways and expressways within municipal corporations;

(5) Fifty-five miles per hour on highways cutside municipal corporations, other than highways within island
APPX. §
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R.C. § 4511.21

Jurisdictions as provided in division (B)(8) of this section and freeways as provided in division (B)(13) of this
section;

(6) Fifty miles per hour on state routes within municipal corporations cutside urban districts unless a lower prima-
facie speed is established as further provided in this section;

(7} Fifieen miles per hour on all alleys within the municipal corporation;
(8) Thirty-five miles per hour on highways outside municipal corporations that are within an island jurisdiction;

9 Fiﬁj—ﬁve miles per hour at all times on freeways with paved shoulders inside municipal corporations, other than
freeways as provided in division (B)(13) of this section;

(10) Fifty-five miles per hour at all times on freeways outside municipal corporations, other than freeways as
provided in division (B){(13) of this section;

(11) Fifty-five miles per hour at all times on all portions of freeways that are part of the interstate system and on all
portions of freeways that are not part of the interstate system, but are built to the standards and specifications that are
applicable to freeways that are part of the interstate system for operators of any motor vehicle weighing in excess of
eight thousand pounds empty weight and any noncommercial bus;

(12} Fifty-five miles per hour for operators of any motor vehicle weighing eight thousand pounds or less empty
weight and any commercial bus at ali times on all portions of freeways that are part of the interstate system and that
had such a speed limit established prior to October 1, 1995, and freeways that are not part of the interstate system,
but are built to the standards and specifications that are applicable to freeways that are part of the interstate system
and that had such a speed fimit established prior to October 1, 1995, unless a higher speed limit is established under
division (L) of this section;

{13) Sixty-five miles per hour for operators of any moter vehicle weighing eight thousand pounds or less empty
weight and any commercial bus at all times on all portions of the following;

(a) Freeways that are part of the interstate system and that had such a speed limit established prior to October 1,
1995, and freeways that are not part of the interstate system, but are built to the standards and specifications that are
applicable to freeways that are part of the interstate system and that had such a speed limit established prior to
October 1, 1995;

(b) Freeways that are part of the interstate system and freeways that are not part of the interstate system but are built
to the standards and specifications that are applicable to freeways that are part of the interstate system, and that had
such a speed limit established under division (L) of this section;

{c) Rural, divided, multi-lane highways that are designated as part of the national highway system under the
"National Highway System Designation Act of 1995," 109 Stat. 568, 23 U.S.C.A. 103, and that had such a speed
limit established under division (M) of this section.

{C) It is prima-facie unlawful for any person to exceed any of the speed limitations in divisions (BX1)(a), (2), (3),
(4}, {6), (7), and (8) of this section, or any declared pursuant to this section by the director or local authorities and it
is unlawful for any person to exceed any of the speed limitations in division (D) of this section. No person shall be
convicted of more than one violation of this section for the same conduct, although violations of more than one
provision of this section may be charged in the alternative in a single affidavit.

(D) No person shall operate a motor vehicle, trackless trolley, or streetcar upon a sireet or highway as follows:
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R.C. § 4511.21

(1) At a speed exceeding fifty-five miles per hour, except upon a freeway as provided in division (B)(13) of this
section;

(2) At a speed exceeding sixty-five miles per hour upon a freeway as provided in division (B}(13) of this section
except as otherwise provided in division (D)(3) of this section;

(3) If a motor vehicle weighing in excess of eight thousand pounds empty weight or a noncommercial bus as
prescribed in division (B)(11) of this section, at a speed exceeding fifty-five miles per hour upon a freeway as
provided in that division;

(4) At a speed exceeding the posted speed limit upon a freeway for which the director has determined and declared a
speed limit of not more than sixty-five miles per hour pursuant to division (L)(2) ot (M) of this section;

(5) At a speed exceeding sixty-five miles per hour upon a freeway for which such a speed limit has been established
through the operation of division (L)(3) of this section;

(6) At a speed exceeding the posted speed limit upon a freeway for which the director has determined and declared &
speed limit pursuant to division (I)(2) of this section.

(E) In every charge of violation of this section the affidavit and warrant shall specify the time, place, and speed at
which the defendant is alleged to have driven, and in charges mad¢ in reliance upon division (C) of this section also
the speed which division (B)(1)(a), (2), (3), (4), (6), (7), or (8) of, or a limit declared pursuant to, this section
declares is prima-facie lawful at the time and place of such alleged violation, except that in affidavits where a person
is alleged to have driven at a greater speed than will permit the person to bring the vehicle to a stop within the
assured clear distance ahead the affidavit and warrant need not specify the speed at which the defendant is alleged to
have driven.

(F) When a speed in excess of both a prima-facie limitation and a limitation in division (D)(1), (2), (3), (4), (5), or
(6) of this section is alleged, the defendant shall be charged in a single affidavit, alleging a single act, with a
violation indicated of both division (B} 1)(a), (2), (3), (4), (6), (7), or (8) of this section, or of a limit declared
pursuant to this section by the director or local authorities, and of the limitation in division (D)(1), (2), (3}, (4), (5),
or (6) of this section. If the court finds a violation of division (B)(1)(a), (2), (3), (4}, (6), (7), or (8) of, ora limit
declared pursuant to, this section has occurred, it shall enter a judgment of conviction under such division and
dismiss the charge under division (D)(1), (2), (3), (4), (5), or (6) of this section. If it finds no violation of division
B)X(1)(a), (2), (3), (&), (6), (7), or (8) of, or a limit declared pursuant to, this section, it shall then consider whether
the evidence supporis a conviction under division (D)(1), (2), (3), (4}, (5), or (6} of this section.

(G) Points shall be assessed for violation of a limitation under division (D) of this section in accordance with sgetion
4510.036 of the Revised Code.

(H) Whenever the director determines upen the basis of a geomeiric and traffic characteristic study that any speed
limit set forth in divisions (B)(1)(a) to (D) of this section is greater or less than is reasonable or safe under the
conditions found to exist at any portion of a street or highway under the jurisdiction of the director, the director shall
determine and declare a reasonable and safe prima-facie speed limit, which shall be effective when appropriate signs
. giving notice of it are erected at the location.

(I)(1) Except as provided in divisions ([)(2) and (K) of this section, whenever local authorities determine upon the
basis of an engineering and traffic investigation that the speed permitted by divisions (B} 1)(a) to (D) of this section,
on any part of a highway under their jurisdiction, is greater than is reasonable and safe under the conditions found to
exist at such location, the local authorities may by resolution request the director to determine and declare a
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R.C. § 4511.21

reasonable and safe prima-facie speed limit. Upon receipt of such request the director may determine and declare a
reasonable and safe prima-facie speed limit at such location, and if the director does so, then such declared speed
Iimit shall become effective only when appropriate signs giving notice thereof are erected at such location by the
local authorities. The director may withdraw the declaration of a prima-facie speed limit whenever in the director's
opinion the altered prima-facie speed becomes unreasonable. Upon such withdrawal, the declared prima-facie speed
shall become ineffective and the signs relating thereto shall be immediately removed by the local authorities.

(2) A local authority may determine on the basis of a geometric and traffic characteristic study that the speed limit of
sixty-five miles per hour on a portion of a freeway under its jurisdiction that was established through the operation
of division (LL)}(3) of this section is greater than is reasonable or safe under the conditions found to exist at that
portion of the freeway. If the local authority makes such a determination, the local authority by resolution may
request the director to determine and declare a reasonable and safe speed limit of not less than fifty-five miles per
hour for that portion of the freeway. If the director takes such action, the declared speed limit becomes effective only
when appropriate signs giving notice of it are erected at such location by the local authority.

(7) Local authorities in their respective jurisdictions may authorize by ordinance higher prima-facie speeds than
those stated in this section upon through highways, or upon highways or portions thereof where there are no
intersections, or between widely spaced intersections, provided signs are erected giving notice of the authorized
speed, but local authorities shall not modify or alter the b