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STATEMENT OF FACTS

The BWC's assertion that Plaintiffs were not R.C. 4123.32(A) subscribers to the State

Insurance Fund rests squarely on the factual allegation contained only in its Brief that each had

"terminated" their "participation" in the Retro program when they becanie self-insured or group

rated. It follows, the BWC argues, that Plaintiffs were reasonably excluded from R.C.

4123.32(A) premium relief on the retrospectively rated premiums they incurred during the Class

Period because they were no longer "Retro program subscribers", but instead self-insured or

group rated subscribers. Nothing in the summary judgment record supports this factual

allegation. The record instead demonstrates that Plaintiffs were active participants in the Retro

program throughout the Class Period. They continued to pay their retrospectively rated

premiums, and they continued to liave all the same rights and responsibilities as any other

retrospectively rated state fund employer or subscriber to the fund. R.C. 4123.32(A) requires

only that an employer be a "subscriber to the fund" or state fund employer in order to qualify for

the premium relief autliorized by that statute. In the context of its otherwise uniform recognition

of Plaintiffs' ongoing state fund employer status, it is the BWC's refusal to recognize this same

legal status for puiposes of R.C. 4123.32(A) premium relief that is at issue in this case.

A. The Plaintiffs did not terminate their participation in the Retro
premium program when they assuined the additional rights
and responsibilities of self-insurance or group rating.

The BWC would have this Court believe that once Plaintiffs became self-insured or

group rated, they no longer took part in the Retro program. This argument boldly contradicts the

undisputed summary judgment record in this case.
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Consistent with their continued retrospectively rated state fund premium obligations after

the effective dates of their self-insurance and/or group rating, Plaintiffs' legal rights and

responsibilities with respect to their retrospectively rated claims remaining in their ten year

evaluation periods, and the BWC's overall administration of those claims, did not change in any

respect. (Supp. 38, Tr. 141.) According to Vicky Pickens, the BWC's Underwriting Supervisor

responsible for retrospectively rated employers and the BWC's administration of their claims,

Plaintiffs had the exact same legal rights and responsibilities "as any other state fund employer"

in the ongoing administration of their retrospectively rated claims. (Supp. 38, Tr. 147.)

For example, after they became self-insured or group rated, Plaintiffs continued to be

eligible to apply for and receive R.C. 4123.343 handicap reimbursement in their open retro

claims from the state fund "bucket" of the surplus account. Plaintiffs also continued to be

eligible to apply for and receive surplus reimbursement from the state fund "bucket" of the

surplus account for R.C. 4121.66 vocational rehabilitation expenses in the retro claims remaining

in their ten year evaluation period (i.e. their open state fund retro claims). And Plaintiffs

continued to be eligible for R.C. 4123.512 surplus reimbursement on successful appeals in the

retrospectively rated claims remaining in their ten year evaluation periods. These surplus

charges were also charged to the state fund "bucket" of the surplus account. (Supp. 38, Tr. 141)

And like R.C. 4123.32(A) dividend credits, all three of these statutory benefits made use of the

SIF's statutory surplus account] to reduce Plaintiffs' ongoing retrospectivcly rated premium

obligations during the Class Period. (Supp. 38, Tr. 146-147.)

In short, it is undisputed that subsequent to the effective dates of their self-insurance or

group rating patticipation, Plaintiffs incurred and paid retrospectively rated annual and final

adjustment premiums that qualified for R.C. 4123.32(A) discounts. It is also undisputed that,

' Established and maintained by the BWC pursuant to R.C. 4123.34.
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with respect to their open retro related state fnnd claims, Plaintiffs continued to have the legal

rights and responsibilities of retrospectively rated state fund employers, including statutory

surplus account benefits that reduced their ongoing retrospectively rated premium obligations.

And it is in the context of these undisputed facts that the BWC created a single exception by

excluding Plaintiffs from participating in the surplus related benefits of R.C. 4123.32(A)

dividend credits.

The BWC argues in its Brief that this exclusion was reasonable because Plaintiffs were

no longer participating in the Retro program. This baseless assertion defies the affirmative

evidence relied on by Plaintiffs in their Motion for Summary Judgment, has no support in the

record and must be rejected by the Court in accordance with Civ. R. 56(E)2.

Nor does there exist in the record any other evidence that contradicts the admissions of

BWC employees Vicky Pickens, Martin Herf, and John Romig that there was no factual

justification for denying Plaintiffs' R.C. 4123.32(A) dividend credits on the retrospectively rated

premiums they incurred during the Class Period. According to Vicky Pickens, the BWC did not

recognize the possibility that an employer could have the legal status of both a "subscriber to the

fund" and a self-insured employer. Once a retrospectively rated state fund employer became self-

insured, the BWC viewed thetn solely as a self-insured etnployer, even though the employer

continued to liave the same rights and responsibilities as any other retrospectively rated employer

in the ongoing administration of their open retrospectively rated claims. And she could think of

no other justification for denying the self-insured or "dual status" employers R.C. 4123.32(A)

premium discounts. (Supp. 38, Tr. 169-170.) This same answer was provided by Martin Herf

who was the Chief Risk Officer for the Bureau throughout much of the Class Period. According

z Civ. R. 56(E) provides that when a motion for sununary judgment is made and supported as provided in this Rule,
an adverse party ...must set forth specific facts showing that there is a genuine issue for trial. "If the party does not
so respond, summary judgment, if appropriate, shall be entered against the party."
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to Mr. Ilerf, there was no factual justification for the Agency's exclusion of the self-insured

Plaintiffs from the premium discount program. (Supp. 74, Tr. 65-67.) And even John Romig,

who authored the adtninistrative orders that prompted this action, admitted that if Plaintiffs had

the legal status of state fund subscribers during the Class Period they would be entitled to R.C.

4123.32(A) dividend credits as a matter of law, (Supp. 17, Tr. 118.)

The same is true with respect to PH&B. Sitting as the administrator's designee, the

BWC's Chief of Employer Operations, John Romig, issued an Order denying PI-I&B the

dividend credits to which it was entitled during the Class Peiiod on the single ground that it

would be inequitable for PH&B to receive this premium relief. The specific Order attached to

Plaintiffls Complaint as Exhibit F did not identify this inequity. In his deposition, Mr. Romig

explained this purported inequity went only to his view that retrospectively rated annual and final

adjustment premiums should not be discounted; an opinion rendered irrelevant by the Agency's

decision to include these premiums in the premium discount prograrn. He knew of no other

inequity, let alone one that would justify the denial of dividend credits for PI-I&B's ongoing

payment of retrospectively rated premiums simply because it had also assumed group rating

responsibilities (Supp. 17, Tr. 126-129.) And Plaintiffs went one step further in support of their

Motion for Summary Judgment by including the deposition admission of BWC employee Martin

Herf who affirmatively found no factual justification for denying PH&B the preniium discounts

at issue in this case. (Supp: 74, Tr. 66-69.)

The Court must reject the BWC's effoi-ts to contradict this evidentiary record by now

ai-guing in its Brief that its disparate treatment of Plaintiffs was justified by the false notion that

they were no longer participating in the Retro premium program during the Class Period.
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ARGUMENT

The BWC concedes in its Merit Brief at p. 11 that whether Plaintiffs were eligible for

R.C. 4123.32(A) premium relief during the Class Period turns on "the meaning of the word

`subscriber' in R.C. 4123.32(A), and who has the authority to determine its meaning." Plaintiffs

have demonstrated in their Merit Brief that it is for the Court to declare what the Legislature

intended by its use of the term subscriber to define the class of eligible employers. Plaintiffs

have also demonstrated that when that intention is declared in accordance witli well-recognized

rules of statutory const-uction, Plaintiffs indeed had the legal status of R.C. 4123.32(A)

subscribers during the Class Period because they continued to pay their fiill retrospectively rated

premiums.

This was all that was required of Plaintiffs. The Legislature intended the term subscriber

to be defined by the particular meaning it has in the field of workers' compensation3, and it is

undisputed within this field that the terms subscriber, state fund employer and state risk are

synonymous.4 Moreover, Plaintiffs have demonstrated that defining the term subscriber in this

manner is consistent with their BWC acknowledged state fund employer status during the Class

Period for numerous other statutory purposes. And it avoids the patently unfair result, for which

the BWC's key employees denied any factual justification, of Plaintiffs paying the same

premiums for the same policy years at a rate as much as four times what the BWC charged other

employers.

By contrast, the BWC claims that it has the authority to define the term subscriber to the

fund pursuant to O.A.C. Rule 4123-17-10, and it argues in its Merit Brief that its claimed

authority was reasonably exercised by requiring that an employer maintain the single status of a

' R.C. 1.42
"O.A.C. Rule 4123-19-01(A) defines a state risk as "any employer who pays their full premium into the state fund."
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retrospectively rated employer in order to be a "subscriber to the fund." As will be demonstrated

below, R.C. 4123.32(A) did not authorize the BWC to write a Rule that effectively enables the

Agency to substitute its judgment for the intent of the Legislature on a matter as critical as the

legal status of an employer and its corresponding legal rights. And assuming, arguendo, that

Rule 4123-17-10 was a proper exercise of the BWC's R.C. 4123.32(A) rulemaking authority, the

BWC did not comply with its own Rule when it excluded Plaintiffs from the premium discount

program.

Proposition of Law No. I:

THE TERM SUBSCRIBER AS USED IN R.C. 4123.32(A) MUST BE
INTERPRETED IN ACCORDANCE WITH LF,GiSLATIVE RULES
OF STATUTORY CONSTRUCTION. WHERE THE INTENT OF
THE LEGISLATURE CAN BE DISCERNED FROM THOSE
RULES, DEFINING THE TFRM IS NOT A MATTER WITHIN
THE DISCRETION OF THE OHIO BUREAU OF WORKERS'
COMPENSATION

The BWC argues in its Merit Brief at p. 15:

...while R.C. 4123.32(A) and O.A.C. 4123-17-10 grant the Bureau the
authority and discretion to determine which employers are subscribers
eligible to receive premiuin rebates or credits, the statutes and code are
silent as to the definition of the term `subscriber'. Thus, as in
Northwestern and Swallow, the Legislature has created a "gap" for which
an administrative agency has the power to "formulate policy and the
making of rules to fill any gap lefl, implicitly or explicitly, by the
legislature." Morton v. Ruiz (1974), 415 U.S. 199, 231

The General Assembly meant the Administrator to fill in the missing
details with regard to a rebate program in a reasonable manner. And as
explained below, that is what the Administrator has done.
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A. R.C. 4123.32(A) does not grant the BWC the authority and discretion
to determine which employers are subscribers to the fund and thus
eligible to receive R.C. 4123.32(A) premium relief.

In its form during the Class Period,5 R.C. 4123.32(A) expressly required the

administrator, with the advice and consent of the workers' compensation oversight commission,

to adopt certain rules including a:

(A) rule providing that in the event there is developed...a surplus of
earned premium...larger than is necessary adequately to safeguard the
solvency of the fund, the administrator tnay return such excess surplus to
the subscriber to the fund in either the form of cash refunds or a reduction
of future premiums.

There are three distinct legislative directives in R.C. 4123.32(A). First, the Administrator

must write a rule with the advice and consettt of the workers' compensation oversight

commission before engaging in any premium refunds or reductions. Second, the Administrator

must limit the return of excess surplus to cash refunds or the reduction of future premiums. And

third, in the event the Administrator decides to provide premium reductions, the intended

recipients are "subscribers to the fund." It is only after complying with these three mandates that

the Administrator may exercise his rulemaking authority to fill in the rest of the details.

To the extent O.A.C. Rule 4123-17-10 permits the Administrator to define the term

"subscriber", the BWC acted beyond the scope of its R.C. 4123.32(A) rulemaking authority.

The limit of that authority went to terms necessary to the implementation of a premium discount

program not already dictated by the Legislature. Because R.C. 4123.32(A) expressly identified

subscribers to the fund as the intended recipients of R.C. 4123.32 premium relief, and because

the meaning of that tenn must be construed in accordance wittr its particular meaning in the field

i.e. prior to September 10, 2007, when the Legislature amended R.C. 4123.32(A) to revoke the Administrator's
authority to declare premium dividend credits under R.C. 4123.32.
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of workers' compensation6, the Bureau exceeded its rulemaking authority by giving itself the

right to substitute its judgment for that of the Legislature's.

B. O.A.C. Rule 4123-17-10 does not grant the Bureau the authority and
discretion to substitute its judgment for what the Legislature intended
by its use of the term subscriber to define the intended recipients of
R.C. 4123.32(A) premium relief.

From the beginning, the BWC's enactment of and reliance on O.A.C. Rule 4123-17-10 is

best described as a train wreck of mistakes.

First, O.A.C. Rule 4123-17-10 was not enacted by the BWC until October of 1999, a full

three years after the BWC began reducing preniiums because of an excess surplus. It cannot thus

be used to retroactively justify the exclusion of Plaintiffs from the premium discount progr-ani for

the 1996, 1997 and 1998 policy years. To hold otherwise would ct-eate an unprecedented and

dangerous green light for an Agency to retroactively declare the legal status and corresponding

rights of employers under the workers' compensation laws of Ohio.

Second, once O.A.C. Rule 4123-17-10 was enacted, it expressly conditioned the

Administrator's authority to make any decisions relevant to the premium discount program on

first obtaining the advice and consent of the Workers' Compensation Oversight Commission.

The BWC has admitted that it NEVER obtained the advice and consent of the Oversight

Commission in its decision to define subscribers to the fund so as to exclude Plaintiffs. (Supp.

17, Tr. 141-142.)' Absent the mandatory advice and eonsent of the Oversight Conimission, the

BWC did not follow the temis of its own Rule, and it should not be permitted to evade this check

6 Pursuant to R.C. 1.42 as fully discussed in Appellants' Merit Brief.
' The B W C's contrary allegations at p. 23 of its Brief are among the most egregious factual misrepresentations it
makes to the Court.
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on its purported authority to declare the legal status of employers. State ex rel. KC.F., Inc. v.

Bureau of Workers' C'ornp., 80 Ohio St.3d 642, 1998-Ohio-175, 687 N.E.2d 763.

For the first three years of the BWC's premium discount program, it ignored the

Legislature's direction to write a Rule, and it forced a union to go all the way to this Court to

enforce that obligation.8 The BWC also ignored the legislative requirement that the premium

relief authorized by this statute be limited to "future premiums". Id. Then, when it finally wrote

a rule, the BWC bypassed the mandatory advice and consent of the workers' compensation

oversight commission as expressly required by its own Rule. And now it seeks to avoid this

Court's authority to declare Plaintiffs' legal status as state fund employers eligible for R.C.

4123.32(A) premium relief. The BWC has no such omnipotent role, and their arguments to the

conti-ary have no merit.

C. O.A.C. Rule 4123-19-01(A) requires only that employers pay their
premiums in full in order to have the legal status of a state risk.

The BWC also argues in its Brief that even if the Court follows its recent decision in

Hoffinan v. State Med. Bd. Of Ohio, 113 Ohio St.3d 376, 2007-Ohio-2201, 865 N.E.2d 1259, and

declares Plaintiffs' subscriber status in accordance with the legal definition of a state risk,

Plaintiffs cannot satisfy that definition because they did not pay payroll based premiums as

required by the definition of a state risk in O.A.C. Rule 4123-19-0i(A).

It is self-evident that employers can pay only the premiums they are charged. Indeed,

O.A.C. Rule 4123-19-01(A) requires only that employers pay "their" flill premium in order to

have the legal status of a state risk. The fact that Plaintiffs paid in full all the premirnns

Defendant charged them subsequent to the effective date of their self-insurance or group rating

$ State errel. United Auto Aerospace & Agricultural bvzplenJent Workers of Arnerica v. Ohio Bureau of Workers'
Compensatio i, 95 Ohio St.3d 408, 2002-Ohio-2491, 768 N.E.2d 1129.
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means that they paid "their" full premium9. To require more of an employer, as the BWC

argues, is not required by Rule 4123-19-01(A) and would be impossible to satisfy. Employers

cannot pay premiunis Defendant does not charge them. It is precisely this type of absurd result

that Courts must avoid when declaring the rights and legal status of a party under an

administrative regulation. Indeed, the Ohio Supreme Court has made clear that °[The] BWC and

the Commission must follow their own rules as written. State, ex rel. Cincinnati v. Ohio Civ.

Rights Comm. (1981), 2 Ohio App. 3d 287, 288 2 Ohio B. Rep. 317, 319, 441 N.E. 2d 829, 831.

They cannot give selective effect to provisions to produce a desired result or otherwise change

them without complying with the R.C. Chapter 119 rulemaking procedure. State, ex rel.

Reider's, Inc. v. Indus. Comm. (1988), 48 Ohio App. 3d 242, 549 N.E. 2d 532." H.C.F., supra.

at 647.

Proposition of Law No. II:

WHERE THE BUREAU OF WORKERS' COMPENSATION
PRACTICE OF DENYING CERTAIN EMPLOYERS THE LEGAL
STATUS OF A R.C. 4123.32(A) SUBSCRIBER IS INCONSISTENT
WITH ITS PAST ADMINISTRATIVE PRACTICES, AND WHERE
SUCH PRACTICE EFFECTS DISPARATE TREATMENT AMONG
PREMIUM PAYING EMPLOYERS FOR WHICH THE BWC
OFFERS NO FACTUAL JUSTIFICATION, ITS PRACTICE IS
UNREASONABLE AND UNLAWFUL AS A MATTER OF LAW

The BWC does not dispute the admission of BWC employee Vicky Pickens that,

subsequent to theirself-insurance privilege, Plaintiffs: (1) continued to pay state fund premiums

for so long as they had continuing retro policy claims in their ten year evaluation periods; (2)

continued to qualify for retrospectively related state fund eniployer benefits that have a

beneficial impact on those premiums; (3) did not lose "any benefits the Bureau nomially

provides state fund employers just because they went self-insured on a prospective basis", and;

9 See Plaintiffs' affidavits at Supp. 94, 96, 98.
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(4) otherwise had "the exact same benefits, the exact same rights and responsibilities" "as any

other state fimd employer" in the administration of their open state fund retro claims. (Supp. 38,

Tr. 146-147.)

The BWC instead argues in its Merit Brief that it was reasonable for it to make a single

exception to its recognition of the Plaintiffs' "exact same rights and responsibilities" "as any

other state fund cmployer" for purposes of the surplus related benefits provided by R.C.

4123.32(A). And it argues that this inconsistent recognition of the Plaintiffs' legal status as

ongoing state fund employers is justified by the nature of the affected rights. According to the

BWC at pp. 21-23 of its Brief, it is perfectly reasonable to recognize the dual legal status of

Frisch's, UDF, and JW Harris for the puiposes of some, but not all, statutory rights. This

argunient has no basis in the record. And it defies rational explanation.

The same is tiue for the Agency's second argument, that because these statutes recognize

the distinction between state fund and self-insured employers, and reserve their benefits solely

for employers with the legal status of a state fund employer, they demonstrate that "there is no

such thing [as] a "dual status." The undisputed facts demonstrate that the BWC recognized this

dual status by continuing to recognize the Plaintiffs' continuing right to state fund employer

statutory benefits, even as these same employers were also administering self-insured claims.

The only issue before the Court is whether it was reasonable for the BWC to make an exception

to its otherwise uniform practice of recognizing the Plaintiffs' dual legal status. And despite the

novel arguinents of counsel for the BWC, there remains no explanation in the record for this

exception. Instead, the truth is that the BWC's key employees all admitted that they could think

of no factual justification for the disparate treatment of Plaintiffs that resulted from this

exception.

11



The BWC also argues that this exception did not offend Plaintiffs' constitutional rights to

equal protection of the law because it "bears a rational relationship to a legitimate government

interest." BWC Merit Brief at p. 18 citing Menefee v. Queen City Metro ( 1990) 39 Ohio St. 3d

27, 29. It then goes on to identify the govennnent's legitimate interest, in connection with R.C.

4123.32(A), "in rebating excess premiums in the Fund to employers participating in the Fund. "

(emphasis added) Plaintiffs agree that this is the appropriate govemmental interest because R.C.

4123.32(A) expressly identifies "subscriber(s) to the fund" as a whole as the intended recipients

of R.C. 4123.32(A) premium relief

But when the BWC decided to exclude Plaintiffs, all of whom were "participating in the

Fund" in one form or another, it created a disparate premium policy that served only to force

these Plaintiffs to pay their premiums at a rate as much as four times what the BWC charged

other participants in the Fund. There is no legitimate governmental interest in creating

classifications where employers paying the same premiums for the same policy years are

arbitrarily charged those premiums on materially different terms and conditions. Nor is there

any evidence in the record on which the Court could rely to find "reasonable grounds" for the

distinction the BWC made among the Class of employers incurring retro related annual and final

adjustment premiums during the Class Period. The BWC had the affirmative obligation to

provide Civ.R. 56 evidentiary materials to create an issue of fact regarding the reasonableness of

this dispai-ate billing practice. Having failed to do so, and in light of the record evidence that no

factual justification existed, it cam-iot rely on the contrived claims of counsel to change the facts

and thereby defcat summary judgment for the Plaintiffs.
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Proposition of Law No. III:

PLAINTIFFS DID NOT SIGN A RELEASE OR WAIVER OF
THE CLAIMS WHICH ARE THE SUBJECT OF THIS
ACTION.

The Release signed by PH&B (BWC Supp. at 37.) is immaterial to this lawsuit. For

consideration paid PH&B by the BWC, it released the BWC from all claims for dividend credits

for the "calendar years 1996, 1997 and 1998." This lawsuit challenges the dividend credits

denied PH&B for periods it incurred and paid retrospectively rated annual and final adjustment

preniiums on and after January 1, 1999.

The BWC's reliance on the "buyout" Agreements signed by I-Iarris, Frisch's, and UDF is

also misplaced. Defendant relies solely on paragraph 6 of those unilorm Agreements to argue

that it was the clear intention of these Plaintiff's to waive their future rights to R.C. 4123.32(A)

dividend credits in exchange for the privilege of becoming self-insured. Paragraph 6 of the

"buyout" Agreements Plaintiffs signed provides: "6. The employer, its assigns and successors in

interest expressly waives forever any claims for premium or loss adjustments not expressly

contained in this ag.reetnent." (emphasis added) The "claims for premium or loss adjustments not

expressly contained in this agreement" refers to those claims the employer has the obligation to

identify at paragraph 4 of the same Agreement.10 Paragraph 4 requires the employer to list

"protest letters", "applications for handicap reimbttrsement" and "other requests" "effecting [sic]

the employer's State Fund risk experience" that are "known to the employer" by "actual or

constructive knowledge" in order for such items to be considered by the BWC with respect to

either a "rebate of premium on State Fund experience" or the "calculation of the buyout

amount." This language requires only that Plaintiffs identify claims relevant to a rebate of

'o The intent of the parties to contract is to be determined ftmn the four corners of the contract. Inland Refuse
Transfer Co. v. Browning-Feiris Iridus. ofOhio, Inc. (1984), 15 Ohio St. 3d 321, 322, 474 N.E. 2d 271.
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premiums on their State Fund experience or the calculation of their buyout amount when such

claims are known to the employer at the time they enter into the Agreement. Only that type of

claim is deemed waived if omitted from the Agreement.

Plaintiffs could not have had actual or constructive knowledge of their dividend credit

claims against Defendant at the time they entered into their buyout Agreements between July and

November of 1995. The first dividend credit during the Class Period was for the 1996 policy

year. Plaintiffs could not have known they would be denied the 1996 dividend credit (and thus

have a claim against the BWC) until after July of 1997, when their 1996 policy ycar concluded

(effective June 30, 1997) and the BWC first billed them for their 1996 aimual and final

adjustment premiums in the latter part of 1997. (See Pickens Depo. at pp. 117-122, attached

hereto as Exhibit 1.) On this basis alone, the Court must reject Defendant's assertion that

Frisch's, UDF, and Harris are bound by a contractual waiver of their premiurn R.C. 4123.32(A)

discount claims.

In addition, only a "clear and uuequivocable" contractual waiver would entitle the BWC

to Judgment as a matter of law. (See Jacob v. Grant Life Choices Fitness Ctn (June 4, 1996),

Franklin App. No. 95APE12-1633, attached to the BWC's Merit Brief) The scope of the release

relied on by the BWC goes only to requests known to the employer that are relevant to either "a

rebate of premium on State Fund experience" or "the calculation of the buyout amount." It is not

clear from the contract that R.C. 4123.32(A) dividend credits have any coruiection to either the

Pai-ties' state fund experiences or their buyout amounts. Defendant's reliance on those contracts

to pursue summary judgment against Plaintiffs must therefore be rejected.

Finally, Defendant's modification of Paragraph 6 conclusively establishes that the 1995

version signed by UDF, Frisch's, and JW Harris was not intended to waive future claims for

14



premium relief authorized by R.C. 4123.32(A). In 1999, the BWC amended Paragraph 6 of its

standard Buyout Agreement to specifically include, for the first time (BWC Merit Brief, p. 24.),

a clear and unequivocal release of future claims for dividend credits. After restating the original

waiver signed by Plaintiffs in 1995, Paragraph 6 of the 1999 buyout Agreement added:

...The employer, its assigns and successors in interest also expressly
waives its claim to any future rebates or dividends from the State
Insurance Fund for state fund employers payable after the effective date of
the employer's self-instu-ance.

(emphasis added) (See 8-20-99 buyout Agreement BWC's Supp. 33.) The term "also" is to be

given its common or ordinary meaning in determining the intent of the BWC in adding this

provision to its standard buyout Agreement. Foster Wheeler, Enviresponse, Inc. v. Franklin Cty.

Conveiition Facili.ties Auth. (1997), 78 Ohio St. 3d353, 361, 1997-Ohio-202, 678 N.E.2d 519.

By its use of the term "also", the BWC evidenced its intent to add a type of claim (for future

dividend credits) not previously iucluded in the scope of the waiver Appellees originally agreed

to in 1995.

Ohio Courts have routinely held that "contracts are to be construed so as to give effect to

the intent of the parties, and that intent is presumed as a matter of law to be fully revealed in the

language the parties choose to incorporate into the agreement." Adelman v. Timman (1997), 117

Ohio App. 3d 544, 550, 690 N.E. 2d 1332 (citing Indiana Ins. Co. v. Carnegie Constr., Inc.

(1995), 104 Ohio App. 3d 219, 222-223, 661 N.E. 2d 776). When the teims of a contract are

uuambiguous, courts look to the plain language of the document and interpret it as a matter of

law. Alexander v. 6uclceye Pipeline Co. (1978), 53 Ohio St. 2d 241, 374 N.E. 2d 146. But when

there is ambiguity, parole evidence may be taken to ascertain the intent of the parties. Inland

Refuse, supra. The BWC's 1999 buyout Agreement confirms that Defendant did not intend lor

its 1995 buyout Agreement to include a waiver of Plaintiffs' claims. The intent to require a
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waiver of these claims, as a condition to the privilege of self-insurance, did not arise until the

1999 amendment to that contract. Consequently, the Court must reject the BWC's claim that

Plaintiffs waived their legal rights to R.C. 4123.32(A) credits.

CONCLUSION

For the foregoing reasons, Plaintiffs urge this Court to vacate the lower court's Entry of

summary judgment for the BWC and instead enter summaryjudgment for the Plaintiffs on their

claims that they had the legal status of state fund subscribers duiing the Class Period and thus

were entitled as a matter of law to the same preinium discounts on their retrospectively rated

am-iual and final adjustnzent premiums as the BWC afforded all other subsci-ibers to the State

Insurance Fund.

Resps^4ully submitted,

Robert S. Corker
Scheuer Mackin & Breslin LLC
11025 Reed Hartman Highway
Cincinnati, Ohio 45242
(513) 984-2040 ext. 207
(513) 984-6590 - Fax
rcorker@smblaw.net

COUNSEL FOR APPELLANTS
FRISCH'S RESTAURANTS, INC.,
UNITED DAIRY FARMERS, INC.,
J.W. HARRIS CO., AND PECK,
HANNAFORD & BRIGGS
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TITLE 41. LABOR AND INDUSTRY
CHAPTER 4123. WORKERS' COMPENSATION

PREMIUMS; FUNDS

Go to the Ohio Code Archive Directory

ORC Ann. 4123.343 (2007)

§ 4123.343. Incenlives for employing handicapped employees; definitions

This section shall be construed liberally to the end that employers shall be encouraged to employ
and retain in their employment handicapped employees as defined in this section.

(A) As used in this section, "handicapped employee" means an employee who is afflicted with or
subject to any physical or mental impairment, or both, whether congenital or due to an injury or
disease of such character that the impairment constitutes a handicap in obtaining employment or
would constitute a handicap in obtaining reemployment if the employee should become unemployed
and whose handicap is due to any of the following diseases or conditions:

(1) Epilepsy;

(2) Diabetes;

(3) Cardiac disease;

(4) Arthritis;

(5) Amputated foot, leg, arm, or hand;

(6) Loss of sight of one or both eyes or a partial loss of uncorrected vision of more than
seventy-five per cent bilaterally;

(7) Residual disability fi-oni polioniyelitis;

(8) Cerebral palsy;

(9) Multiple sclerosis;

(10) Parkinson's disease;

(11) Cerebral vascular accident;

1
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(12) Tuberculosis;

(13) Silicosis;

(14) Psycho-neurotic disability following treatment in a recognized medical or mental institution;

(15) Hemophilia;

(16) Chronic osteomyelitis;

(17) Ankylosis of joints;

(18) Hyper insulinism;

(19) Muscular dystrophies;

(20) Arterio-sclerosis;

(21) Thrombo-phlebitis;

(22) Varicose veins;

(23) Cardiovascular, pulrnonary, or respiratory diseases of a firefighter or police officer
employed by a muriicipal corporation or township as a regular member of a lawfully constituted
police department or fire department;

(24) Coal niiners' pneumoconiosis, commonly referred to as "black lung disease";

(25) Disability with respect to which an individual has conipleted a rehabilitation program
conducted pursuant to sections 4121.61 to 4121.69 of the Revised Code.

(B) Under the circumstances set forth in this section all or such portion as the administrator
determines of the compensation and benefits paid in any claim arising hereafter shall be charged to
and paid from the statutory surplus fund created under section 4123.34 of the Revised Code and
only the portion remaining shall be merit-rated or otherwise treated as part of the accident or
occupational disease experience of the employer. If the employer is a self-insuring employer, the
proportion of such costs whether charged to the statutory surplus fund in whole or in part shall be
by way of direct payment to such employee or the employee's dependents or by way of
reimbursement to the self-insuring employer as the circumstances indicate. The provisions of this
section apply only in cases of death, total disability, whether temporary or permanent, and all
disabilities compensated under division (B) of section 4123.57 of the RevisedCode. The
administrator shall adopt rules specifying the grounds upon which charges to the statutory surplus
fund are to be made. The rules shall prohibit as a grounds any agreement between employer and
claimant as to the merits of a claim and the amount of the charge.

(C) Any employer who has in its employ a handicapped employee is entiUed, in the event the
person is injured, to a determination under this section.

An eniployer shall file an application under this section for a determination with the bureau or
commission in the same manner as other claims. An application only may be made in cases where a
handicapped employee oi- a handicapped employee's dependents clain-i or is i-eceiving an award of
compensation as a result of an injury or occupational disease occurring or contracted on or after the
date on which division (A) of this section first included the handicap of such employee.

(D) The circumstances under and the nianner in which an apportionment under this section shall
be made are: 2
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(1) Whenever a handicapped employee is injured or disabled or dies as the result of an injury or
occupational disease sustained in the course of and arising out of a handicapped employee's
employment in this state and the administrator awards compensation therefor and when it appears
to the satisfaction of the administrator that the injury or occupational disease or the death resulting
therefrom would not have occurred but for the pre-existing physical or mental impairment of the
handicapped employee, all compensation and benefits payable on account of the disability or death
shall be paid from the surplus fund.

(2) Whenever a handicapped employee is injured or disabled or dies as a result of an injury or
occupational disease and the administrator finds that the injury or occupational disease would have
been sustained or suffered without regard to the employee's pre-existing impairment but that the
resulting disability or death was caused at least in part through aggravation of the employee's pre-
existing disability, the adniinistrator stiall determine in a manner that is equitable and reasonable
and based upon medical evidence the amount of disability or proportion of the cost of the death
award that is attributable to the employee's pre-existing disability and the amout t found shall be
charged to the statutory surplus fund.

(E) The benefits and pr-ovisions of this section apply only to employers who have cornplied with
this chapter either through insurance with the state fund or as a self-insuring employer.

(F) No ertiployer shall in any year receive ci-edit under this sectiori ir an amount greater- than the
premium the employer paid if a state fund employer or greater than the employer's assessrnents if a
self-insuring employer.

(G) Self-insuring employers may, for all claims made after January 1, 1987, for compensation and
benefits under this section, pay the compensation and benefits directly to the employee or- the
employee's dependents. If such an employer chooses to pay compensation and benefits directly, the
employer shall receive no money or credit from the surplus fund for the payment under this section,
nor shall the employer be required to pay any amounts into the surplus fund that otherwise would
be assessed for handicapped reimbursements for claims made after January 1, 1987. Where a self-
insuring employer elects to pay for compensation and benefits pursuant to this section, the
employer shall assume responsibility for compensation and benefits arising out of claims made prior
to January 1, 1987, and shall not be required to pay any amounts into the surplus fund and may not
receive any money or credit from that fund on account of this section. The election made under this
division is irrevocable.

(H) An order issued by the administrator pursuant to this section is appealable under section
4123.511 (4123.51.11 of theRevised Code but is not appealable to court under section 4123.512
j4123.51.21 of the RevisedCode.

-r History:

126 v 947 (Eff 9-27-55); 127 v 816 (Eff 9-4-57); 128 v 743 (Eff 11-2-59); 132 v H 331 (Eff 10-31-
67); 133 v H 680 (Lff 11-25-69); 135 v H 1(Ef1 3-22-73) 136 v S 545 (Eff 1-17-77); 138 v H 138
(Eff 7-27-79); 138 v H 736 (Eff 10-16-80); 141 v S 307 (Eff 8-22-86); 143 v H 222 (Eff 17 -3-89);
145_y H 107 (Eff 10-20-93); 147 v S 45*; 148 v 11 180. Eff 8-6-99.

* Section Notes:

FOOTNOTE

* The amendments made by SB 45 (147 v --) were rejected by the 11-4-97 referendum vote ori

Issue 2.
3
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\'ICKY S. PICKENS
a^+itness herein, having been duly sl%'orn. was exantined
and deposed as follows:

EXAMIN.ATION
BY MR. C'ORKI:R:

Q. A9s. Pickens, my namc is Bob C:orker. 1'rn an
anorney from Scheuer, Mackin & Breslul In Cincinnati,
Ohio, and rou probably know I represent a number of
e-Inplo)ers in a pen(ling laMsuit against the Ohio Bwcau
of 11'orkers' C.onlpensation regarding lheir payinent of
retrotipccti%cly lated prcmiums and Ntihether the) were
entitled to discount on those prentiunts. 1'ou're
ianlihn +ith that IausuiL I assulne?

1. Yes.

0. I'm gotng lo bc asking _vou a ftt^ qucstluus

tuda\. 1'uu undcrvt;tnd 'ouYc undcrualh. and

Ihereti^re_ ha\r nn ohll,alion la trll Ihe Innh_ no

r»aller ^^hal Illi irrn^^yuenic, nl-tllal trullt nt,nbe: u

Illll l^ll'riil ^

\. \ C^

V. I I : u alr.unlC %,uu dLrn'I unrlrrsl:1nJ ^ - n e I I I
yursnk -n^. p lCa>r Irl ntc I:nmkaml I v_III rrhltr;>c tlli
yur>li- - l l :a1 I h a u J , 1 tulJcr<I.m,I: I ; I I.nr
ut^ ^uull

\ le•

O. 11^Atu rlo :u15^t cr a yUisLhitl. v•-c 31 e flUtnL ttl

asstrnlc \uu understood thc qucsnun: IS Ihal lalr
enough?

A. Yeah.

Q. I'm also going to usk thal ^ou pro^ide
answers tn words and sentences, as oppusrd «1
e.epressions, so that our court reporier can accurately
take dulilt and othenWise understand ^our testimonv: is
that fail enougli?

A . Yes.
Q. Would you statc your filll name for the

record?
A. It's Vickv Sue Pickens.
Q. And Nvhat is your date of birth?

lVhat is Vour socisl sccuritr nutnber
-68-6S-2,S3.
I la^C cuu c'cr Ilutl % twr 1cl "nillon tal:crl

:A_ No.

t f -I-hl^ t> thc lirSl linli^:'

t L I I:^i _'.^lu ecet I^iin rhar„cil ^^ IIh a crlmc:'

U. V,hCrr did ^mu rraJu.IIC liratn hlch .rh„r,l:'

^ iF..tge.<. 2 C.o

www.elitereportingagency.cotn

513-233-3000
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Page 6

1 A. Briggs.
2 Q. Could you repeat that?
3 A. Btiggs FIigh School.
4 Q. Is that here iu Columbus?
5 A. Coluntbus, Ohio.
6 Q. And what year did you graduate from Columbus
7 Briggs I-Iigh School'?
8 A. 1978.
9 Q. Before we go any further, one other ground

10 rule, so to speak, as we go through this. since you've
11 not had your deposition taken before, is that it would
12 be best if you let me complete a question before you
13 answer it. And I'll let you complete your answer
14 before I go on to the next question. Is that
15 ttdetstood?
16 A. Ycs, it is.

17 Q. Atter you graduated li-ont Columbus Brigec I iigh i
18 School in 1978, did Nou anend college?
19 A. No.
20 Q. bt`ere cuu inunediatehentployed atier
21 er.ldu;uin^ liom Coluinbus F3rir!a> Hieh SchoolY
22 A. 1'rs.
23 Q And Mhcrc %%erc %ou imniedtetckcniplo%ed"
^^ ;1. Scars-
2 S In capscmdid \ ou %cork lor ticars'?

Page 8

1 Q. Are you referring to the administrative niles
2 or regulations of the Ohio Bureau of Workers'
3 Compensation as they relate to retrospectively related
4 employers?
5 A. Yes.

1 6 Q What otlier documents did you review?
7 A. The adjudication orders.
8 Q What adjudication orders are you refet-ring
9 to?

10 A. The ones tttat were for Peck, Hannaford and
11 Manpower of Dayton.
12 Q. Are those the only h^o adjudicalion orders
13 that you reviewed prioi- toNrour deposition todac'?
14 A. Yes.
15 Q. Did you review anv other docuntents''
16 A. No.
17 Q. Did anu consult Mnh anVbod% other th.m Nuur
1 8 at(oniev ri•gardina vour tcsli monv toda^ .'
19 A. I don't undcrsland mur qucslioi.
20 Q. OkaN. In preparation liv ^our dcposiliom
21 todaN -voti indicated that vou irrieued the 13urcau's
22 administrati\e recul.uions as ther relate ni
23 rettospecti\ehr:ned emplovers. correct'
24 1. Uli-huh-
25 Q. }-ou als0. in prcparation for \our testimom'

- ------------

Paqe -

1 A. I pric.ed clothes. 1
2 Q. flo^loug (lid you %4ork at Sears'' 2
3 A. Six months. 3
4 Q. And why did your employaneit with Sears end
5 after six months'? 5
6 A. I came to the State of Ohio. 6
7 Q. So you accepted employinent with Ihe State of 7
8 Ohio approximately six n ontlis after graduation froni 8
9 high school'? 9

10 A. Well. I -- 1 camc to dte State of Oltio 10
11 tlirougl a temporary agency. 11
12 Q. What was that temporary agency'? 12
13 A. I don't t-ecall the name of it. 13
14 Q. Was it a local agencv liere in Columbus? 14
15 A. Uh-huh, uh-huh. 15
16 Q. And when you say.%ou ceme to thc State of 16
17 Ohio. N^as that %Nith a specillc stale ai-enn_'? 3 7
16 A. Ycs. 1 B
19 0. And %chat a"'enc%nas Ihai? 19
%0 A. Induslrial ( ummis;iun. 20
21 Q. Nis. Pickrns. p 101 6 rour deposition toda\. 21

Jid ^Ou reciec an%documeus? 2Z

^A_ Yeah. I looked ucrr:0m1e do,:unuents- i 23

^'-3 ( ) AChal document erc IhoneY 24

Z5 A. ]lic rctru iules. 25

------------------
i'aqc '7

today, reViewed adjudication ordes imoh ine 1'eek.
Hannaford & I3riggs and Manpower of Dayton.

As part of your preparation for your
tcstimony today, dicl you consult with anybody other
than yourla\Nyer regarding vhat your testimony migltt be
today or to othem ise prepare for your testimony today?

A. No.
Q. Now, in your earlier testimony you indicated

that you left Sears approximately six months after you
NNIere employed by Scars to accept a position with the
htdustrial Commission of Ohio: is that correct'?

A. Yes. I -- can I give you the stan date?
Q. You sure can.
A. It was December of'79.
Q. So y'ou would have graduated Briggs High

School in Mal' or.lune of 1978 --
:1. (Noddine hcadJ
0. -- vou %corkcd six ntonths for Se,irs --
A. (Noddinglteacl.)
Q. -- beMeen llte Diav. lune perio11 nf 1978 and

Decrmber of 1979 \01en \ott .lccepicd :j position N^ith Ihc
hxiuslrial Contniission

1 NodJing hcad.l
C1. Ihat's aboul an I S=Inonth perioJ; is ihat

corrcci:!

3 (Pages 6 to 9)
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Page 10

1 A. I don't know it would be 18 months, but --
2 Q. Between May of'78 and December of 1979 --
3 A. Uh-huh.
4 Q. -- you worked for Seat-s for approximately six
5 months. Vdhat did you do the retnaining time of that
6 period?
7 A. I worked for the temporaty agency.
8 Q. So did you have miscellaneous jobs, then,
9 during tlie balance of that I 8-nionth period?

10 A. I - - there was a period where I-- I-- I
11 didti t work for the temporary agency, I didn't work for
12 anybody. And then I went to the temporaryagency to
13 the Industrial Conunissioo.
14 Q. Did the temporaiNagencv place you at
15 Sears'I

16 A. Nu.

17 0. What ^^as cour lir;t position 1sith the
18 Indusirial Commission in Dcceniber of 1979'?
7 9 A. I eoded ^^Orkers' cump claints.
'- 0 O And \Nh:u clitl th:u proecss involce?

Ihol imuINal re%iC\cin! tlte claim. coding 16r

1. Por -- os a clerical specialist when I got 25

dcntoaraphirs. analciimg the accident, c.odiril-, f'or tlic 22
,tccidrnt and the injuric^. 23

Q. And hu%\' lone \NcrC sou in that position'? 24

1 hircd on. I don't ktwmho%^lonn tN^as that. Atui then

1
2
3
4
5
6
7
8
9

10
11
12
13

1 14
15
16
17
18
19
20
21

I becamc a nosoloeist. It's knowlege of inedical
tet-ms. \','hich is essentially the samejob. in the same
department.

Q. What deparlmenl was that'?
A. Rcsearch and statistics, division of safety

and hygicne.
Q. How long did you remain an employee of the

lndustrial Cotnmission in the researclt and statistics,
division of safety and hygiene?

19
20
?,1
-

25

lo

Page 12

A. That's con-ect.
Q. Now, as you can imagine. that's a long tinie

to be in one division. Why don't you summarize for me
the various positions you held during the period you
were in the research and statistics division.

A. I was clerical specialist, then INvas
nosologist, then I was a supervisor.

Q. Repeat for me what a nosologist is?
A. It's Imowledge of medical tenns.
Q. And is the tenn nosologist a uniquely Bureau

teml?
A. I believe that the health department might

also utilize that tenn.
Q. And liow do you spell that tet-ni?
A. N-o-s-o -- I believe it's

Q_ So you essentiallNhad tluce different
positions during that 16 to 17-vear period. .A clerical
position, where )'ou entered statistical data for
track'ing pwposes; is that corrrct?

A. \Fell- I actually anahzed it. the data.
0. Dre^ conclusions liom that data --
A. Uh-huh, correct.
O. -- regarding trends ol iniuries and illnrsscs

in thc NNorkplacc'^

Page

A.
Q.
A.

Q

IJh-huh.
ls that an accurate description?
Yes.
And then you moved on to become a

nosologist?
A. Yes.
Q. And later in your tetnn with the division of

research and statistics became a supel-visor; is that
con-ect?

A. '1'hat's con ect. And the department was

13

A. I believe that was until about -- I'm 11 called the deparlment of research and statistics. It
guessing here. It was about 1996 or so. I believe, 12 was the division of safety and llygiene.
when they abolished that deparlment. 13 Q. Describe for tne what the scope ofyourjob

Q. So you had approximately 16 or 17 years of 14 responsibilities were as a nosologist.
entployinenl with the Industrial Conmission in their 15 A. I coded -- I did the same thing. I analyzed
research and statistics dkision'? 16 claims fot-accident statistics; however, as a

A. Well, aetualk. ai onc point to%^ard the end 17 nosologist_ I coded death claims and occupational
there tlte di^ision nl saienand h\eiene moxed tiont the 18 tiiscase claims.
Indu^irial (ommission ancl it \c:ts put undcrneath 13WC. 14 0. What does the process of codin^lo injunor

Q. :1nd )vu 1wrc jusl Iran.il^•nrd liuin 20 death and occulmtinnal diseu5c claims invnhe''
technicalhan Indtutrial ( ommission employce to 21 A. l"ou anahze the accident and you code for the
tcehnir.dl^ a liurcuu cmpln^c^. but uthen^ise pertbrmed 2z accideni: cOu're collectinc statisfics on Ihe accident
dir nomnai job dutie<" 23 and then the injuror the diseasc for (he occupationul

A Ihat'scnrreit - 23 disease.

Q. kepiYin_ to Ihc ;amc people! 2 S Q. And Nahat N at iables u,ere vnu looking tor to
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1. track and otherwise code9
2 A. The plain demographics; the nature of the
3 injury, what caused the accidertt and what caused the
4 injtny.
5 Q. And then did you have to extrapolate from
6 that certain n-ends and report your impressions of the
7 data to other people?
8 A. No. I would just eode per claim, just do
9 analysis per claim.

10 Q. Do you know iihat that infot-niation was
11 ultimately used for?
12 A. Ycs. For- Ohio accident statistics --
13 injuries and statistics, and it t\as used by the tederal
14 govenmient as well.
15 Q. Does that completely dcscrihe Vourjob
16 responsibilities as a nosologist"
17 A. Yes.

1£3 Q. Whcn vcerc tnu pronluted to be a supcnisor
19 A. I think it -- I ihink tt ttas around 87.
20 Thut \rould hc a Iairappl,Mmauon:'
21 \. lhelie^e:o.
22 (). Hot'kdid %our joh responsibiliuc. ch;ingc ^\Ilrn
23 cou bec•alne a supenisur in Ihr dell:lrtnteni of research
24 an,l statistics',
25 A. I%\as in charge ol persunnel dcrision...

Psge 1'

1 ensuring the quali(^of the codine of nnslaff.
2 training for newpersonnel.
3 Q. Tell me what hpe ofpersonnel decisions %-ou
4 had to make?
5 A. Hiring, ftring, appro ing leave,
6 disciplining, training.
7 Q. And those job responsibilities continued even
8 after- the division of safetv and hygiene was
9 transferred from thejurisdiction of the hidustrial

10 Commission over to the Bureau of worker-s'
11 C'ompensation?
12 A. Yes.
13 Q. The training ttlat you were provided ivas to
14 ensure that your employees were able to do the clerical
15 positions required of the coding process; is that
16 conect'7
17 A. The -- that's correct.
18 O. AV'as ihcre amother Iraining in^ ol^'ed''
19 1. To rnsurc the yualit\ (1I the actual
2^J ^Inahsi.ti.
21 Q. No\t. iuu indiculcd ^uur empklvmen[ ^cith Ihc
32 t1i%isi0n ol'salen-and h^girn^ cnd^d in 1996: ii ihat
23 correcl?
24 A. lllt-huh.
25 Q. What posltion did Nou acccpt at that timeY

1 A. The position I'm in now.
2 Q. And what position is that?
3 A. A workers' comp underwriting supen,isor.
4 Q. Did any of your experience with the
5 deparhnent of research and statistics in the division
6 of safety and hygiene prepare you to accept a different
7 position as the workers' eomp undenvriting
8 supervisor?
9 A. Yes.

10 Q. And what experience tvas that?
11 A. The supcrvisory experience.
12 Q. Describe for me the scope of the
13 responsibilitics you assumed in 1996 whcn you were
14 Ilrst employed asan underwriting supervisor?
15 A. I had underNriters report to lue. We were --
16 at that particular monient it was partial transfers.
17 Q. Did Xou knoNtianything aout undenvriting
7 8 hcfinr N'ou assumed thc responsibilit^In 1996 as an
19 t111dCrRT11111L sllpl'r\'Isor'?

20 A. Yes

2:L Q. 1Vlt:it did iou knoAO
fmpllr.rr -- Iet nlc sec•. Lmplo trs'

expcrlence.
Q \\"lial did

esperirnce7
.Vou kno^\about an emplowl's

Page 17

1 A. 1-1 o\c clainis and paNioll are used to calctdate
2 i l ian exper ence, t ic mportance ofrisk management and
3 claims management for an e.mployer, the merging of
4 policies, either full or partial.
5 Q. Does that complete Nsfiat you knev Nvhen you
6 tirst accepted that position in 1996 as it relatcs to
7 tmdernriting activities?
8 A. What I can rcmember at this time that --
9 Q. How do claiins and payroll impact a state fund

1 o employers' risk experience?
11 A. If you have -- if you're a smaller employer
12 and you have less than $8,000 in expected losses, you
13 wi I I be base rated. If you're talking about cmployers
14
15

that ar-
lo a

e experience rated, if the-v have a higher claim
d t h ll h

16
17

ss n
rated.
clairiis,

no enoug payro , t ey will be penalty
lf they have morc pavroll basicallv than
ihen thev'rc going to be cretlit rated.

18 llerc's an eXpeclcd Inss tactor. uf course.
19 rhat cocs inlo each manual.
20 Q. Iiotitlld sou acquire this knom'le_,e prirnto
21 accrpting emplM 111enl in 1990 as an undenN ritin'u,
22 supcrcisor?

23 1. Frum ^tvrkinc at I3\\'('.
24 Q. 1'our knoMcdgc about hrM clainu antl p,uroll
25 impact a smte lilnd emplo^Yr's risk experience, Nc1k
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1 that relevant to perfotlrting your job in the department

2 of research and statistics?
3 A. I think the more you know about how BWC
4 works, all the inner workings, is relevant to
5 everybody's job.
6 Q. Okay. How did you acquire your knowledge
7 specifically about --
8 A. On-the-job training.

10 were in the division of safety and hygiene, and part of
11 that on-the-job training involved employers' risk
12 experience and the variables that impact the prcmiums 1
13 an employer pays; is that eorrect'?
14 A. Ull-huh.
15 Q. And parl of that on-the-job training also
16 involved risk manaeement and claims mana^_ement
17 issues.°
18 A. Yes.

19 Q. Did that same on-the-job training Prcp:uc )ou
20 10r undeistandine the nlethodolou%lor tltc mcr t-,int of
21 policies either on a full or partial hasis''
22 A. 1'es.
23 Q- Does ihat complcte the on-Ihc-joh nainiw,
24 subjecls Vuu eciNcd that prepared you tu accept ihe
25 position as an undernritiug supC-^isot"

agc 19

1 A. I would savso.
2 Q- Are N,ou cun'enth• an underN^i'iting
3 supercisor?
4 A. Yes.
5 Q. Have you received any promotio»s or job
6 reassignments between 1996 and the present?
7 A. I did not get the midenmiting supemso job
8 in 1996.
9 Q. What job did vou get'?

10 A. Well, I was laid off because of safetv and
11 liygiene, and so then I filed an action with the
12 personnel board of review. And that's ho wI have the
13 underNritingjob.
14 Q. Okay- So are you telling tne that wfien the
15 diNision of safety and hygiene was transferred Goro the
16 Industrial Conunissikan's jurisdiction to the Bureau of
17 1'orkers'Compensatiott'sjurisdiction \nu \cere Iaid
78 ofC'
1? A. No. I'tn not sacine that.
-0 Q. Oka\. ANhen ^%ere \ou laid otl'?
21 A. Iwa> Lnd ol1 m June of 1996, I belie\e. !
22 (). Was this helixc ihe dniston ufsalehand

hNLicnech:mccd juri;dictioniiom -
2d A. No.
25 Q_ _ thc Cummission or a11erY

Page 201

2
A.
Q.

After.
So you were technically an employee of the

3 Bureau --
4 A. Uh-huh.
5 Q. -- when you were laid off in June of 1996; is
6 that correct'?
7 A. Yes.
8 Q Were you told whyyou were laid off'?
9 A Yes.

10 Q And what were you told'?
11 A 7hey abolishedtlle department.
12 Q And who told you that'?
13 A l'he letter I got in the mail.
14 Q. And ^aho si;ned the let er?
15 A. I don't -- honestly, I don't rccalI.
16 Q. And su cau then liled a charge against the
17 13ureau liir unla^^fLll^' tennin[rtin, your emplo%nnent; is
18 that currect'?
19 A- ('oticcl. uh-huh.
2 0 Q. A1'as that chmge eVcr the suhjcct of a
21 I:m,suit:'
22 1. It %%as resnl^.ed at the pcrsonnel ho;trd ol

i 23 rcvie k. ancl I % iS reinsCrte.
A Q. An l coui \cerc reinstated in Mhat pusitiun'
5 A. arkers`coniptmderriilim:.Supeni;ur_

Pag^_ ^_

1 Q. And ^ihen did that reinsfatement uccur:'
; 2 A. I helie%e that occuncd in May of'97.

3 Q. Were you unemployed from June of 1996 to May
4 of 1997?
5 A. No. I was unemployed until January of '97.
6 Q. 1Mtere %Ncre you employed from Januarv of'97
7 to Mav of'97?
8 A. OBrS.
9 Q. Now, take me from May of 1997 to the present

l o and list for me in chronological order the position
11 you've held with the Bureau of Workers' Compensation.
12 A. Can you repeat that, please?
13 Q. Take me from May of 1997, when you wee
14 reinstated, to the present and list for ine in
15 chronological order the position you've held with the
16 Bureau of Workers' C.ompcnsation'?
7, A. 1b'orkers' comp under^\rtting superN isor.
18
19

Q.
ume?

I laAe Wu had :m_v rcassi-111ments dwing that

20 \. Nn.
21 0. 11,1 cc \ k I u had aI I V prouwtiuns durine that
22 tune?
23 A. No.
24 Q. I las the scope of cour lob responsibilities
25 changed at amtinte ilam Mav of 199- to the present?
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1 A. I have n-tore programs that I'm responsible 1
2 for. 2

3 What programs are you cutrently responsible 3
4 for? 4
5 A. Group rating, retrospective rating, I'llI' 5
6 plus. 6
7 Q. Could you -- 7

8 A. You want me to say premium discount prograni 8
9 plus, dntg-frce workplace and one claim prograni. 9

10 Q. At any titne during your employment with the 10
11 Bureau since May of'97, whcn you became an 11
12 undernn-iting supervisor, have you had responsibility 12
13 for any othcr Bureau programs? 13
1-? A. No. 14
15 Q. HotNlong have you had group rating 15
16 responsibility as a superviso^=' 16
17 A. Since'97, 1vlav of'97. ;17
18 Q. 1-fow long hscc you had responsibilirv as a 18
19 supet-visor lbr reunspecticc i-aling proLrams'f 19
20 A. NIav of'97. 20
21 O. IloM lon1-' haIe cou had>uper%isor -1

respunsihilith• lix thc premium di.count progtam' 22
A. I think -- I think it t^ as December of 20p3. 23

2 ] Q. Atid ho%c lon2 hucc ^ou had supenisor^ 24
25

Page 24

A. They had to have beet in group the niost
recent year; they can only have one sigttificant claim,
lost time or mcdical, that's over the'fLL; they can
have no n ore than three additional medical clainu --
thn-o niedical claims, if your -- ifyour significant
claim is a medical; they must attend the workers' comp
university and one ottter approved BWC class; they can't
liave lapses greater than 59 days 18 nionths prior to the
application deadline and must be cunent on tlieir
prenuums and in an active status -- coverage slatus.

Q. Iiow does a state fund employer qualify as
having an active coverage status'?

A. Their account has to be active. vrliich mcant
they paid (heir premium. orreinstated status. which
means they at onc time\^ere lapsed but nox^have paid
and thev are now covered.

Q. So any state ftind emplo%er tvho pavs their
prcmium is recognized as haN-ing an acmc coveraee
status: is that conect?

A. If the•y paid their prenuun.
t). I hc^ lose their aciiN e cocereu,e stulus hc not

pavine tlteir preniiuni in a tinteh Xrz_r: is tlru
cornrct?

A. (.ore.cl.
responsibilily lior the 13ureau's drug-liec "rorkplacc 25 C). ,And Ihev lose that acii%e cmeraee st;tttu

----- --- _-_
Page 23 Paoe

program?
A. llecember of2003.
Q. And ho\^ long have you had supervisory

responsibilities for the Bureau's one claim progiam'?
A. That's just brand ne^%this year. So maybe

about tln-ee -- tliree or four months.
Q. What is the Bureau's one claim program?
A. It is a pt-ogram for emplovers that were

cun-ently in group that at-e going to not be renewed for
the upcoming rating year because of one significant
claim. The employers can voluntarilyjoin the
progn-am.

Q. And describe for me the ternis of that
program?

A. I don't know what vou mean by tenns.
Q. What is the purpose of the one claim

progranl?

A. 'I7ic ptirpose of the one cLiim pruu ram is to
lcssen the littatteial mipari ofan emplovcr being
eino\ed hvnt group and g^fin^ hock to iheiroctn

iudiNidual rulc. lhcc reecned a-IO pcrccut discount
b^ ptu ticipating in ilic prucram.

Q. And ^^hat does ,m rmhloIcr nced lo do tn lulh
ptuticipalc in thal program.:int1 therch\, yualifitirr a
40 pcrcent discaunl in Ihcir premiunts"

1 during the period of thcir default or the lup,e in
2 their timely pa)-ment: is thal cotrect.'
3 A. I'm not sure what you tnean.
4 Q. If you have a state Iimd emploti er who has
5 tintely paid their premium, tlte Bureau vicv;s all of
6 those employers as having active coverage status,
7 cOneet?
8 A. Yes.
9 Q. Is there just one way to lose your active

10 coverage status, and that would be by the nonpa}lnent of
11 a prenuum that's due by a date certain?
12 A. I'tn not -- 1'm not sure what youYe saying
13 there.

14 Q. Okay. You mentioned earfier that if a state
15 fund eniployer does not pay tlieir prcmiom timely, they
16 go into a lapsed covetage stants --
; 1'es.
18 Q. -- is Ihal eonect'
1 9 r1. les.
20 Q_ ^nd Ihat lapscd coccraec slauu remairn, in
21 cliW until the eniplM'er pa\ti Ihe prcinium ihat ^^a.s duc
22 thc 13ureau put (hem into IspseJ roccraee; is ihat
2^ c,nrect!
2a A. 1'es.
25 Q. So once they make up the prcmiunis thal IheN

7 (Pages 22 to 25)

www.elitereportingagency.com
513-233-3000

2f339d7a-3fa4-4c57-923f-cbf35717a32d



Page 26

1 owed the Bureau, they're reinstated into an active

2 coverage status?
3 A. Yes.
4 Q. And that is true of all stale fund employers
5 who owe the Bureau prenuums?
6 A. Yes.
7 Q. You referenced TLLs. On a going forward
8 basis, during the course of this deposttion it niight be
9 best if we ntinimize the unique lingo of Ihe Bureau of

1o Workers' Compensation and refet-to things as best you
11 can in lay terms that might be understod by people who
12 are not as familiar Nvith all the abbreviations and
13 lingo thal's common within the 13ureau. Is that fair
1-1 enough?
15 A. Yes.

16 Q. T1_Ls are total Iimite(i lo„e,, aren't they"
7.- :A. Yes.tlli'\-arc.

18 Q. Ms. t'ickcns, durin1-1 the coulsc of )otn
19 tcsttnwn%ihus I1ir cou ha%e rel'crred w base rate. thc

siale fund emplo^en Mho ha^r Ie.t? than $i;.000 in
e,q1rclcd losse^. and that is one liirni o] -orone

_2 catruonota st:ne thnd enlplocr: isnY that correcl:'

A. ]'es.

O. You'% c ulso rcfrrencd evpcnencc raled
emplo^ers, and ihat ^%ould be a sucond categoty of state

Page 28

1 A. Yes.
2 Q. But both the experience rated eniployer and
3 the base rated employer are state fund employers
4 because they pay pretniums, however calculated by the
5 Bureau?
6 A. Yes.
7 Q. A third category of employers that are
8 recognized as state fund employers are group rated
9 employers, is that correct, because their pretniums are

10 detemiined in a different methodology than eittter base
11 rated or experience rated employers?
12 A. I-- I can't answer that, I tnean, because
13 it's two different things.
14 Q. Explain for tnc• what the two di1]'erent things
15 are.
16 A. .An experience rate(i and a base rated emplo),cr
17 is determined by the calculation. It's not an elec•tiVc
18 program that the entplovels can get into. (3roup Izting
19 is an alternative rating plan, so you can be base rated
20 and c•\pc•riencc rated. but then ^nu join a group. So I
^<1 can't sav IheN're the same.
22 Q. 1'm not askine vou Mhcther or not the^'rc the
23 sante. I'm asking %ou \+hethulhc Burcau Ireats group
2^ rated emplovets as a cateeorv of slate fLnd eniplmcrs
25 di;linct liont experience rated elnploN'ers or base raled

Page 2?

1 fund cmployerc; is lhateonect°
2 A. Yes.
3 Q You've mentioncel group rated cmployers, and
4 that would be a third category of state fund employers
5 is that correct'?
6 A. II's not ihe same.

7 Q. What's not the same?
B A. I mean, tliat's an alternatke rating program.
9 The other two aren't. Something that the employer

1 o could elect.
11 Q. I understand that. But my question simply
12 goes to the various categories of employers that the
13 Bureau recognizes as bcing state fund employers. All
14 base ratcd employet-s arc Nic^+'cd as slatc fund
15 employcrs, correct'?
16 A. Yes.
17 Q. But hase rated eniphrvers arc in ;I dillcrcnt
1Pprclnlum prot^Iam Ihan evperirncc rated eniplo)crs: i.
! 9 thut concct and let mr -

don't leel cunt10lta1%e asf,ocialmu the \cord
21 prograin Nkith that.

Q. t)kac. lhe methodnlog\lorCalculating an
--' expericnce rated ,latr limd cmplo%rr is ditlircnt than
? h<mMhudoloe_trealculatinathe premiuniofa hase
2^ ralcd entplo\cr; isn't Ihal conecC'

Page ,.,

1 employers?
2 A. We look at them as a participant in an
3 alterrtative rating plan, group rated.
4 Q. Undet- the state insurance fund`?
5 A. Ycs. that's conect.
6 Q. They remain a state futid employe.r. they're
7 simply participating in an alternative premium rating
9 progam`?
9 A. That's correct.

10 Q. The fourth type of state fund premium program
11 you mentioned was the retrospectively rated state fund
12 premimn program; is that correct?
13 A. 'l'hat's an alternative rating program they can
14 joill.

15 Q. AOtho can join?
16 A. Base rated or experience rated -- ^ rll.
17 cxpcricncc ratcd emplo\ crs.
18 Q. ,Are lhere am, other state fund prcmiam ratim!
19 programs an emplovcr can join- other Ihan being base
20 ralc•d or espericnce.raled or 210up raled or
21 rrnispccii%elvratcd.°

22 \t.S. II:\STWG^: Ohjeetion. Cjo ahead.
23 ,A- Auailt cou can't loln hasc ratinti or
24

25
experirnCe raling. fhat's not -- ^uu don't hace an
uption.
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1 BY MR. CORICER: 1
2 Q. Okay. But you do ha^ e the option of applying 2
3 for group rating? 3
4 A. Yes. 4
5 Q. And group rating is a st^tte fund premiunt 5
6 progt-am where the Bureau accepts applications, and some 6
7 state fund employers are accepted into group rating and 7
8 othets are not; is lhat correct. 8
9 A. Yes. 9

10 Q. Is that a lair way to characterize it? 10
11 A. Ycs, yes. 11
12 Q. So is therc an application process° 12
13 A. Ult-huh. 13
14 Q. And ( he Bureuu revie,S each application and ! 14
15 dctcnnincs ^%iicihcr or not (he indi^ idu:d emp!oyer u 15
16 goimr to be accepird or relecled IFonl priwll ratinLI.' ( 16
17 A. Yes. 17
18 Q. EmhlMcri al>o hacc ihe opu;m to make 18
19 aphlir^1tion lur thc rrtrnspeciitc• iued preniiwu ; 19
20 pro ^r.im: is th:u comcet" 2 G
21 A. Y c>. 21

2 _ Q :Anduul^,tJicfuuJrmplmrrsJ raeli_ih!cto
23 mak^ that appliratinn: i; th.u Cnrrrri:' 23
2d .A. Yes.

25 Q. ,And ae:un, tht 1311reau cin euhcr urLept th;u 2 5

`aclt- -t

1 application or rcjeci that appliwwn: is that 1
2 corrccl:! 2
3 A. Yes. 3
4 Q. Are there any other allernatiNFe premium 9
5 prof,a-anis that state hind eniploers can applyfoi'? 5
6 A. Yes. 6
7 Q. luhat arc they'? 7
8 A. The premium discount plus progrant, the 8
9 drttg-free workplace/drugfee easy prop-am, and the one 9

10 claimprogam. 10
11 Q. Could yoti repeal those for me'? 11
12 A. Sure. The pretnium discount plus program, tUc 12
13 drug-free/drue-free easy program and the one claint 13
14 program. 14
15 Q. Can a base rated employer aliply for group 15
16 ratine7 16
17
18 Q. Smipk becausc the_'re hale rated. thOt^ould 78
19 not be rejected lioni eroup rating program: i, Ih:n 91
20 mrrcct? 20

21 A. fh:n's ctnrc(.
O. (Jn a h;Se t.ned empL»er1ppl^ Il)r

Page 32[

they're a base rated employer?
A. No.
Q. So the mere fact that they're a base rated

employer doesn't automatically disqualify them from
either a group rated state fund pretnium program or a
retrospectively rated state fund premium program?

A. Yes, that's conect.
Q. Attd the same would be true of an experienced

rated employcr, the fact that they're experience rated
would not automatically disqualify them undet- the
Bureau's guidelines for acceptance into an eitl er group
rated state fund premiuni program or retrospectively
rated state fund pt-emium program?

A. 7hat's con-ect.
Q. l>,rhat is the premium discount plus program?
A. "1-hat is for emploers whose experienec

ntudi1lcr is hieher than .9t).
0. Stated olhcm^ise. thev're in a penalty rate

premitun situation mth tlte bureatt at a 90 percent
prnalr•,orhiLdher i^ Ijiat ^:orrccl`'

v No.

O. :\ll rit-flht. What is an expcricnec modiller
hi6hcr than .90'

-t .90 is a ciz•dit of 10 percenl.
Q. So Ict me see if I cun stale this in a

Pace 33

ditlerent traythat 1 nlight tntdeis(attd.
A. Okav.
Q. If a state fund employer who is paying

pren iunvs to the state insurance fitnd ltas a creclit
rating of 10 percent or less, which means they are

paying 10 percent or less below base tnanual rates, then
they qualify for the premium discountplus ptogram; is
that correct?

A. Can you say thal again, please?
Q. You mentioned earlier that a pe-son with an

experience modi Ger higher than .90 can qualify for the
prenuttm plus discount program. You also metttioned that
a person witlt -- I'm sorry -- a state fund employer
with an experience modificr higher than .90 would have
a pretnium eredit of 10 perccnt or less: is that
cotrecC'

A. I Itote to nutke trou saN-thni again. I_jusi
^%aut to make sttre that I'm undersemding it as rau ntcan
it.

Q. Lelnie ^lart oNcr. R- liat does it nxan hr ha^e
an cNprrien,c ntoditicr highrr lhan .90'

A_ I1 it'shighc•rthan.90.thcn^^tu'rcless-
rcui,ospectixch r.ucd prentiuni coneraec' ilit's,iba%c.90-cou're1-\I.thenvou'reeettin^

:1. Ihe}can aplil^. 2-i dnserto base r:de and nN^ill e\entualh, hccome
1. A1'ill ihcy be ncuc^sanl^rejectcd hccause 25 penaltN'raled.
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1 Q. So if an individual employer -- again, I'm 1 Q. What's the maximum experience modifier?
2 just referring to a state fund eniployer -- and you knoxa 2 A. There isn't one.
3what I mean by a state fund employer versus a 3 Q. So in going through the norlnal calculations
4 self-insured employer, correct? 4 of examining the employer's injury and illness history
5 A. Yes. 5 and their payroll, a state fund employer could have an
6 Q. -- has an experienec modifier of.92, they 6 experience tnodi6er of 35?
7 are closer to paying base nianual rates for their ^ A. Yes.
8 premiums than the state fund eniployer who has an e Q. Which would lead to paying actual rates pcr
9 experiencc modifier of.90? 9 manual classification 3.5 times higher than the

10 A. That's correct. 10 Bureau's base manual rates for that state funded
11 Q. And if we flip this arotmd, the state fund 11 employer's manual classifications?
12 employer wilh an experience moditier of.90 would be 12 A. Say that part again.
13 paying 10 pcl-cent less than base manual rates'? 13 Q. lf a state fund employer had an experience
14 A. Yes. 14 ninditier of35 --
15 Q. And a state fund employer \+ith an experience 15 :\. t!h-huh.
16 modiiler oL92 ^Nould be paym2 8 percent less than 16 Q. -- that would resull in thc cmployer paving
17 base manuul ralcs? 17 on a per manual classilication basls 3.5 tintes the base
18 .-A. Yes. 18 manual rate for their inditidual inanual
19 Q. And e\erv occup:nion has a base manual rute. 19 rla.ssilications?
20 doe,n't it?

21 A. Yes.

2 ^ Q. And prenliums are delcmincd b%apphin<,
23 pa%roll to thc tnantial ralc in Ctlcct lix a particular
24 enlploler pcr hundred dullar. ofpu rull: iv that
25 col-rect?

Pacc 35

1 A. Yes.

\. Nu.
). 1Ah\ls lhal'
:a- li %+ould he mell. il \could br nwre thon

hateN rr \ou said. becau>e -- I mean,
lhal', - lhat %Nould bc 300 liules more.

0. Oh. 1 see. "ihal helps clarihlhings for me.

Page 37

At =.5 thcv Neould be paving 350 times base inanual

rates; is that conect?
A. Yeah.
Q. \\-'hat is the pmpose of tlle premitmt discount

pltis program?
A. l'he putpose for the pro^aani is for B\VC to

work n-ith employers to create a saler work environment
to imprme tisk tnanagement and claims management.

Q. Vrliat does an eniployer have to do to qualify
for the premium discount plus program'?

A. Thcir EM has to be .90 or higher, they can't
liave lapscs grealer than 59 days 18 montlls prior to the
application -- or the beginning of the policy year,
they haN e to bc in a cunent status, they have to
pay -- ha% e paid$\\rC am, rrtonies oved within 45 davs --
I mean, they can't he more than 45 davs pasl duc. and
Ihe%' ha^e tir implcnlenl lhe l0-step bnsiness plan.

Q. SulhequalilicnionsPMrthepremium
discnunt plus pru _!,1am closeh pmullel Ihe
ilualilScatiuns li,r Ihe onr claim

Q. Anil bulh projlrims nre Jcsipnrd to a»ist
emplowrs Mhu are c^penencinO un inrrease in Iheir
prcmitints implement saler cl:unis mKIna^^enienl pracnecs?

A. Yes.

1

2 Q. lf a state limd cmployer has live different 2
3 job classifications recognized by tlle But-eau as a 3
4 distinct manttal classitication, they Ns•ould report tlicir 4
5 payroll under those five different manual 5
6 classifications. Nvouldti t thev? 6
7 A. Yes. 7
8 Q. And each of those manual classifications has 8
9 a base rate per one hundred dollars of payroll fi r 9

10 putposes of generating the workers' conip premium that 10
11 state fund employer owes the Bureau of Workers' 11
12 Compensation, correct? 12
13 A. Yes. 13
14 Q. And as claims occur and as payroll 14
15 fluctuates, the experience i-ated employer may see their 1 15
16

17

1 8

1 9

0
z1

22
23
24
z 5

experience modificrcllange Ironl lime to time, %^on't 16

they?
A. Yes. ^` 18

Q. And so as that expu ience mndi lier is mocing 19
closcr to I.ll. Ihe st;ue hmd rmplo%er is %^ nrkine or i 20

mo\ in^ closer to paoim_ base mnntial rates'? ^r 21
:1. Ycs.
Q. Is ihrre :m cxpcrirner niodilicr hiyhrr lhan _ 3

1.0?
1'es. ;25
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1

2

3

Q. And as an incentive for the employer to
engage in those safe claims management practices, the
Bureau of Workers' Contpensation gives them preniium

1

2

4

5
relief?

Q. What is the amount of the premium relief au
A. Yes.

3
4
5
6

employer can qualify for under the piemium discount
plus program'?

A. P'ot- the first two years they can receive 10
percent reduction off of thcir prenuum. The third year
is 5 percent.

Then vre also hme -- if you'reout of the
prol,t am for two years vou can get back into the progrant

23

7

8
9

10
11
12
13

for an additional two years. The fiist year is 10 14
percent ofthe extension and lhe second is 5 percent. 15

They also are able to carn a severitv anci 16
frequency bonus if thev reduce Ihcir claims t[equenn 17
and scNcritNby 15 pereeut. 18

0. Can a reuaspeclilehrated statc litnd 19
employer qualii\ Ibr Ihe one claint program? 20

A. Qualif v t0en'? I nte'n -- \ou mean the\'re 21
cuncntl\retospectiN ekratedY I mean. are the\ 22
currenth a rcuospecticeh raied emplo%e:' 23
Q. 1'es. 24

5 A. No. 25
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A. Yes.
Q. futd those adnunistrative regulations are

written by the Bureau; is that correct?
A. Yes.
Q. And thee approved by whom before they go into

effect'?
A. 1NNrould say tlte adnunistrator and the

executive staff and, of course, the la^+ departmenl.
Q. Now, Ms. Pickens, in the perfonnance ofyour

job as an undenvriting supervisor you understantl the
role of the Bureau adntinislrative regulations in
deftning the rights and responsibilities of state fund
employers together with the rights and responsibilitics
of the Bureau; is thal coIrect?

A. Yes.
Q. I?.xplain forme wur understandingof Ihc role

ofthose administrativc rcgulations_ again, in the
context ol,cmploNer rig6ts and respon.sibilities and
Burau ri!^hls and iYsponsibililies.

A. The -- can ^ ou repeal the qut tion'
0. l'ou teslilicd eaiiierthal the Bureau's

administrame re^_ulations pla^^ a role in detinint an
emploN'er's riehts and responsibilities in thcir
.Norkers' compensation program and in Ihcir rrlaunn 1
icuh thc 13urcau of \V'orkers' Compcnsation; is that

1?

Page 39! Pace -I;
"

1 Q. That's because only employers vho Nmc in 1 conect"
2 ti d t d bgnaup ra ng an go rejecte y group rating on their
3 renewal application because of one significant claim
4 can qualify for the one claini pro^natn?
5 A. That's cotrect.
6 Q. Can a relrospecti vefy rated state limd
7 employer qualify for the premium discount plus
8 program?
9 A. No.

10 Q. And tttat's because rcnuspectively rated
11 employers are -- you fill in the blank. Whv don't they
12 qualify for the premium discount plus program.
13 A. Because theyie cun-ently in retrospective
14 rating, that tvas the scenario, conecl?
15 Q. Yes.

16 A. Yes. The rules preVett thal.
17 Q. Can vou c.>;plain Mhat the rationale is behind
18 climinating reuaspcctiNely ralcd state iLnd ctnploy•ers
19 lium thcpremium discount plus pro1-1ram?
? 0 A. I -- thal's lhc N\a^ Ihe rules %^erc \.rincn.
21 Q. So vou Itnokt %\ fi.u the rule is. but vou don't

knox\ ^% hatl'heiillionaleisbrhindthertlle'
23 A. No, no.
23 IQ And the rule ^^0u're releirin". to is a Burcau

25 of AVorkers' C-ontpcn.saliun adnlinislrati\c reunlalion'!

2 A. Yes.
3 Q. Those same adtninisuaticc regulations thal
4 the Bureatt writes and approves, intplcment into lan: is
5 that conect --
6 A. Ult-huh.

7 Q. -- also define the Bureau's rights and
8 responsibilitie.s in its relationship Nvitlt state fund
9 employers; is that cotrect?

10 A. Yes.
11 Q. Now tvltat I want you to do is tel] me yotu'
12 understanding of the role those regulations play?
13 A. Aie you speaking to just the tules relating
14 to alternative rating plans or do y'ou mean the entire
15 Ncorkers' coetp ntles or -

1 16 Q. In the broadest general sense.
17 A. Ix\ould sa^that the nilcs are t\-ritten so
18 that empluNcrs kno^c tchai their obliualions are and 13V1C
19 for their parlicular poini i.c so Ihal ttc're collectin_
20 enouVIi preiniutn tu pav imIheciainl losses-

1 21 Q. Okav. 4V'uuld t'oti agreeihatlo the ex lcni
22 those adminisiraliNe regulalions apply to u pKIrneulsr
2 3 situation kuu miqht fuee. thal thc Bureau has on
24 obli^alion tu Gillo^tihose aCiniinistr:nive

25 regulalions?
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1 A. Yes.
2 Q. Just as an employer cannot expect more from
3 the Bureau than an applicable administrative regulation
4 migttt provide?
5 A. Yes.
6 Q. Because the Bureau is essentiallv a creature
7 of the law, isn't it?

1 Q. Any other qualit3catiotis?
2 A. No, not --
3 Q. They have to make a commitment to do certain
4 things in order to intplement a drug-free workplace,
5 don't they?
6 A. Yes. Yes, they do.
7 Q. And what do they havc to agree to do in that

regard?
A. There's three different levels they can

participate in. But in essence, they have to have
preltire drug testing, they must educate their
etnployees, tttey have to have a drug-free workqilace
policy, they have to have -- provide tt-aining --
supervisor training. And if tltcy Nvant a higtter
discount, then they can have. 1 believe. it's 15
percent random testing for level It and I believe it's
20 percent tot- level I71.

And lhemust implentent a portion ofthe
10-step business plan for lecel 11. For Ic^el Ill.
thev have to implcmcnt all 10 steps.

6. And all of those qualilications are sel I'orth
in ttte administrati\r rcgulaliotts ot'the Bweau nl
\l'orkers' Cornpensation invohing dntg-fiee tcorkplace
pt-ograni'

A. Yes.

8 A. Yes. 8
9 Q. And so the law controls the Bureau's options, 9

10 whether they appear in a state statute or an 10
11 administrative regulation, just in the satne way 11
12 employers' rights and responsibilities are controlled 12
13 by the law, w dtether it appem in a state statute or an 13
14 administrati%e regulation; is thatyour 14
1S tmderstandinc? 15
16 A. Uh-huh. 16
17 Q. AV`as thal a^_c,? 17
18 :A_ 1'es. il \Xs:s. 18

19 Q. 11hat is the drup-li ce eas}'program? 19
20 A. lltr dru1-1-free ea;v progrant is Ibr cmplmers 20
^1 thal ha\e 2= or Ic\%cremplMeeCIIIit's lu intplcntent 21

23
a druli-fee ^cnrkplacc pntgrant- encironmenL 22

). I lues the Bureau ha%c a drug-fiee N^orkplacc 23
piugram II or entploNers ^^ith ntore than 25 entplo)ees'? 24

25 A 71tatS celled the dnic I'ree ti^orltlace 25

1 pro179aut

2 Q. So lhal's pet another premium proLnant \ce

3 haven't vet discussed todav: is that cotrect'?

4 A. 1'es.
5 Q. .And thaCs the drug-firc %vorkplace program?
6 A. Yes. The dnig-t}ee %Norkptace progtant and the
7 drug-fiee easy program are basically under the same
8 umbrella. It's just one is for 25 or fewer employces,
9 the druc free easy.

10 Q. Is a gnup tated ernployer eligible for a
11 dmg-frcc morkplaec progtznt, wh¢ther it be under the
12 untbrella of the di-ug-firc easy progrant or the broader
13 unibrella of the drug-fnae workplace progtant?
14 A. Yes.
15 Q.IsaretrospectiNelyratedprenuuntpaying
16 state fund emplover eligible lbi- those sante drug-free
17 workp l ai c prn eiin ts',

i 8 A. 1es.

1 9 0 1)esrnbe Jonne N% iwt theqtiililicalioiu are

_ 2 Ier ih^ Jmg-frrc %\orkplacc pnterwv.

1\Mu nican IOr an cniplo:rr tti appK'

(yl. CoIni'it_

13 :A 1 hc^ hne tu he in ae .ictitr status. Ihe%

1 cmwut 11\^C 131A'(ompr^iuiunu more th:ui 45 d:n`s pssi Iluc, 24
5 ther em't haNr lap.srs frcatcr ih;m ^7 d:ns. 25

Faqe 43

1

Paye 45

Q. 7hc same ts true of the one claim proeram.
all of the quali6cations and all of the benelits ha\ e
been reduced to administrative regulations"

A. Yes.
Q. And the sante is true of the drug-fice casy

program, cotrect?
A. Yes.
Q. Is the sante also true of the premiutn discount

plus probn-am?
A. Yes.
Q. Is the same also true for the reirospectively

rated state fund pt-emium program?
A. Yes.
Q. Is the same also tnte of group rating'?
A. Yes.
Q. In each of tliose instances, the

qualiGcatiorts to participate in those programs -- thr
entplover's rights and responsibilities ttnder the
program and thc Burcau's obligations tmdcr those
IiroctJnIs. are set forth in the administratiNC
regulations?

A. 1'es.
0. ts that ako Iruc ofbase rsted and

e.eperience rated cmplowrs'
A. Yes.
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1 Q. Are you on any conuivttees of the Bureau?

2 A. No.
3 Q. Do your job responsibilities since May of'97
4 include an}4hing other than supervising the f,nnup
5 rating program, the retrospectively rated program, the
6 pretnium discount program. the drug-free xvorkplace
7 progrant and the one clailn progn am?
8 A. Those are myjob duties.
9 Q. Okay. But you also p:uticipate in the

10 adjudicating comnuttee processes, don't you?
11 A. I represent BWC.
12 Q. Before Ihc adjudicating comntittee?
13 A. Con'cct.
14 Q. W"hal is y'our unders(anding oi tlte func(ion of
15 the adjudicaling cummincr'
16 A. My understandine is that the rccic%N otu --
1 7 our decision and iletermine ii xce arr enmplianl Ncit)h Ihe

18 rule.

19 Q. l\ilh %0a11eccr adntimstratiNr reuulation micht
20 app+lu Ihe issne Ihal's hel„rc Ihc cunimiucc:'
31 A. Coiiect.

Q. And so en emplo,.^r c0nics m aud sl^tc, its
2 po:ition bcc:msc thcc'r ohriousle not hopp\ XNith Ihe
24 decision thal sontehod\under \,,ur supercision or nt:nhc
25 ecen \ ou maile as it penaim to the crrtplo^er', state

1 flmd relationship \^itli tlx ]3ureau: is thal correct
2 A. That's corrc^t.
3 Q. And you attend those adjudicating committcc.
4 hearings to state the policv or position of the Bureau
5 in defense of ^ hatm er position you've taken?
6 A. That's cotiect.
7 Q. And then the adjudicaling committee resolves
8 who's right`?
9 A. They make a t-tding.

10 Q. "I'hey ntake a ruling. And that ruling is
11 typically eilher you're right or the employer is
12 right'?
13 A. C.orrect.
14 Q. How lortg have you been representing the
15 Bureau at adjudicatino committee ltearings'?
16 A. I Would savsince'97.
1 7 Q. So if a dislIL1te beMeen a particular emplnwi
18 and tbe Bureau arosc oul 01. sa\- an cntploN er's
19 cwhision liom group I.uine. \uu XWuld represcnt the
20 13urrou in that adjudicatlncomnuttee hetuing against
=1 the emplo\er: i; that correel:'
2 A. Ycs. Lilhcrmc ormv - onc utmt

23 undernillers.

24 Q. Su sanIehod\ \kh„ repoit dire,tlNto vou''
25 A. Currect. -

Page 48I,

1 Q. Is it fair to say you're the top dog on group
2 rating issues here at the Bureau?
3 A. No.
4 Q. Who's the top dog?
5 A. I would say the executive staff.
6 Q. Who's the executive staff?
7 A. That would consist of.lohn Romig --
8 Q. Artybody else?
9 A. He -- wel l, I don't knoN+, if you'd say John

10 Romig now, because Jeff Redntond is now in his place.
11 So--
12 Q. But for purposes of the adjudicating
13 committee, Mr. Romig would never appear before the
14 adjudicating comntittee to defend the position of the
15 Bureau, «ould he'?
1.6 A. I can't sav never.
1' Q. 13as he c^-er'?
18 1. No.
19 Q. ln(Iced, he's oflen Ihe adntinisuator's
20 deSiL'nee 10rhear1112 appcalsof adjudicatingcommittee

dreisiuns, isn't he'?
A. Yes.
Q. So it M)uld he inappropiiate tor him to

represcnt lhc Bureatt and deiend a particular pusition
5 Ihat Nou ur une of votusubordinates hacc taken on a

Page 49

group rating malter and liear the appeal hefbre the
2 adjudicating c-ommittee?

f 3 A. Yeah. I don't think he would ever repre.sent
4 us at adjudicating conmiittee and then go in front of
5 the desigmee. I don't think that would ever happen.
6 Q. So since May of 1997, is it fair to say lhat
7 in tcnns of resolving protests with employers ovcr
8 group rating decisions, you're the top dog in
9 representing the Bureau before the adjudieating

10 committee'?
11 A. I can say the majority of the time.
12 Q. And when you don't appear befot-e the
13 adjudicating committee, sornebocly under your direct
14 supervision and control does?
15 A. Ycs.
16 Q. And vhett that happens, do you review vith

thnl suhordinatc %\hal lheir position is going lo bc and
18 hum Ihey N+ould dcl'cnd a decision that someone \ ithin
15 nur eroup ratine responsihilitv made!
20 \ 1"cs.
21 Q HW%ahoul N^'ilh respcct lo rctruspec'li\ clc
22 r.ited cmpln^crs. if a dispute arisu beh^ccn a dccisiun
23 made h^the Hureau and that entplo_\er- vnu %^ould
24 t^picall^appean cefore the adJudicatin -, commitice to
25 delend the position of the Btueau- correci'
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1 A. Yes. 1

2 Q. And that's been true since May of'97? 1 2
3 A. Yes. 3
4 Q. And if you didti t appear, somebody who 1 4
5 reports directly to you would appear?
6 A. Yes.

5
6

7 Q. After consulting with you on what the 1 7
8 position of the Bureau should be?
9 A. Yes.

8
9

10 Q. Is that also tt-uc with respect to disputes 10
11 that arise with employcrs under the premium discount 11
12 prog<-am, the drug-frce workplace program or the oite 12
13 claim program? 13
14 A. It's true for the prcmium discount progt-am 1 14
15 and the one claim program. but 1 do not represznl -- 1 15
16 haven't repres'ented anybodv lordruc Gce. 16
17 Q. Is that because disptnes haNc not arisenY 17
18 A. We -- NN c recei% ed a Pz%N - hul thcre hasn'I 18
19 been a hearing durini this tintr. 19
20 Q. Okay. I fa hcarine Chd urcur uitder the 20
21 dru!_1 - lirc \tiurkplacc proeram bcli,rc Ilte adjudicatiml 21
_22 comiuiilee, it ^cuuld hz ^our re^pun^ibilil^lu appear 22
23 hclure Ihe adjudicatinu comnuitize tu dcfernl Ihc 23
24 13111 eau's pasition or assien anz uf wur subordinatcs w 2-1
2s do that. corrcct7

Page 5i

Page 52

Q. Is there anybody else'?
A. (Shaking head.)
Q. Over what period of time did you report

directly to Al Monahan'?
A. Prom'97 until -- I'm trying to remember when

he retired. I think it was 2003, about June of 2003.
Q. And is that when Mr. Monahan retired?
A. 1'es.
Q. And when Al Monahan retit-ed in June of 2003.

Laurec Raica replaced him as the person to whom you
inunediatcly reported?.

A. Ycs.
Q- Ilow do you spell Lauree's last name?
A. R-a-i-c-a. Aitd her first name is spelled

1, a-u-r-e-c
Q. I io\ lona did vou report directlv to Lauree

Raica?
A Prom June uniil -- I hclic\e it as about

Nmember iil'03.
Q. 1JII \ou knMc \^iw vou no longer reported to

Iaurrt: h;uea allrr No\ rinbcr ol"11;''
:A. lrah. E3asicalk she's tlte chief oithe

11i\iswn until thcVput sontebod\in tor :A1', place.
lh;u'. %^ hrn lbdd came in.

Q. Su Nou currcntly rcport duectl\ tu fOdd

Pdue 53

1 A. l'es.
2 Q. Does anybody at the Bureau cuncntlNemplovcd 2
3 by the Bureau knoNNmore about the nuts and bolts and 3
4 everyday opcrations of pvup raling than )rou'? 4
5 A. No.
6 Q. Does anybody currently at the Burcau know
7 more about the nuts and bolts and eteryday opcrations
8 otl-etrospective rating than yott'?
9 A. No.

10 Q. How about -- I'm goine to try to condense
11 this. I just have to have a clear record. Wotdd you
12 understand if I said I'ni going to ask you tlte satne
13 questiou with regards to premium discount, drug-liee
14 workplace and one claim programs, in those areas does
15 anybody here at the Bureau cunently know anything more
16 about the day-to-day operations or nuts and bolts ot
17 those proe1unl9 then )•uu?

1s 1. Nu

19 Q. Since Afa}ot 199-, I g:uher the names of
20 people t,i ^N hotn Wu reporl ha%-c chanucd o%-er tinx; is

21 tliai cone^l?

A.

6
7
8
9

10
11
12
13
14
15
16
17
18
19

23 Q. Can ^uu lakr me Ihruueh. bconnimz in Al:nof 1 23
-4 19')7, thc peoplc to Mhttm )•ou rcpurttd?
25 A. AI Itlonahan, 1.aurcc Rmea, Ibdd Spencc. 25

Spence''

A. 1 hat's conect.
Q. And have been repot9ing duectly to him since

Novcmber of'03?
A. Yes. I think that's t-ight.
Q. When you reported directly to AI Monahan, do

you know who Nfr. Monahan's direct supervisor was?
A. Yes.
Q. Who was that'?
A. It was Matty Ilerf for the majority of the

timc.
Q. A','ho, othet-than Marty?
A. John Roniig.
Q. And Al Monahan reported directly to John

Romig alier Marty Hcrf Icft the Bureau; is titat
con'C'ct?

A. I believe that \sas for a short tinie. but thcn
lie rrported to I.aurec Raica.

Q. ybu sa% he, arc _%'ou rcterring to Martv 11cr1
fohn Komi<_?
A. No. I'm refet i int-, to :AI Monahan.
0. So Micn \nu lirsl st.u-led reporlirn, to :AI in

1997. at thal time Marh. I,irrf \\us:AI Alunahan's (Iirecl
supcr^ iwr'?
- A. Cbrrcc.t.
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Q. Marty Herf then left the Bm-eau? 1
22 A. Yes.

3 Q. And there was a temporary void there? 1 3
4 A. Yes.

Page 56

year, Lauree Raica Would have reported to John Romig'
A. Yes.
Q. And at all times Joltn Romig has reported to

Jim Conrad?
A. Yes.
Q. And now it's Jeff Redmond who reports to

,lames Conrad'
A. No. Hereportsto Tina Kihnever(phonetic)

I10w.

Q. So we've added a ncv, player; is that
con ect?

A. Yes. Tltat's correct.
MR. CORKER: Can we go off the recortl for a

momcnt.
(Off the record.)

BY MR. C'ORK1Jt:
Q. HoNe do N'ou spell Tina's last name:'

17II? VV'1TNI?SS: Do _\ou knom- Grc^' .-Are ne on
the record"

N1R. C'ORKI?R: 11'C ,tre currcntl_v nn tlx•
rzeOrd.

IVS. HAS1-IN(iS: Il_\oti don't kno^c sa\ ,itu
don't knoNN.
A. I don't kno%c.

BY MR. CORKLR:

4

5 Q. And that teniporary void was filled by whoni? 5
6 A. John Romig. 6
7 Q. Until Lauree Raica stepped in to fill that 7
8 void?
9 A. Con ect.

8
9

10 Q. Then Al Monahan left the Bureau in June of 10
11 '03 because lie retired'? 11
12 A. Yes. 12
13 Q. So now we have yet another void of 13
14 leadersliip, correct'? 14
1 s A. Yeah. 15
16 Q. And that's Mhen Lauree Raica stepped in as 16
17 the person to whotu ynu directl% report:' 17
18 A. Correct. 18
19 Q. That Ncas on a teniporan, basis:' ` 19

2020 A. Yes.

21 Q 1nt11 focld Shenrr ^^as as,iened Iu lill ihr 21
22 ^oid that.V Alunahan's reiircmcnt aratrd7 22
23 A. l'cs. 23
24 Q. 1Ghen vuu reporled dirc^:tlvto :V Monahan. at 24
;S the time i\l Ntonahan reported directhto tA9artv Herl-. 2 5

Page 59

1 Who did hlarh' llerf report tci'

2 A. At one point Sand\131own. And thei there 2
3 was a reorganizatton, and then it was John Romig. 3
4 Q. And whether it was Sandy Blount or JoluI 4
5 Romig, the next step up in the tbod chain \Nould have 5
6 been James Conrad; is that conect'? 6
7 A. Yes. 7
8 Q. So when you repotted dil-ectly to Lauree 8
9 Raica, Laurec Raica would have repotled directly to 9

10 either John Rontig or Sandy Blount? 10
11 A. It was John Romig. 11
12 Q. And John Romig would have reported directly 12
13 to Janies Conrad? 13
14 A. Yes. 14
15 Q. And now that vou're reporting directkr to 15
16 "rodd Spence. mV guess is he reports directl_v to Lauree 16
17 Raica'7 17
18 A. Yes. 18
19 Q. And Laurec Raira rcp0rts dirccthto %^ hom" 19
20 A. fodaN' it's Je(t Rctlmond. 20
21 Q. HoNc long has th:it been lhe Case7 21
22 A. 1 hrhe.^ it %cas etlecti\'e on .-lpril 1 ilh. 22
23 (,l. Oflhisti:u^' 23
2a A. 1'es. 24
25 Q. But at all timrs prior to April 1 Ith ofthis 25

Page

Q. Can vou tell me hmNlong Todd Spence has heen
at thc Ohio Bureau of VVorkers' C.ompensation'?

A. I believe lie's been here over tcn years.
Q. Cao vou tell me how lonc Lauree Raica has

been at the Ohio Bureau of V>,%orkers' Compensation?
A I'm not positive. but I'd say at least four

years.
Q. Can you tell me how long Jeff Redmond has

bec-n al the Burcau of 1Vorkcrs' Compensation?
A. 1 don't know.
Q. You don't know whether it's heen one year or

20 years?
A. No. I'm sorry.
Q. [[ave you ever ntet Mr. Redn ond?
A. I've tnet him. [' e seen hint on the

elevator.
Q. HON^long has. if N au knM^. "fina -- is it

Kilinc\cr,
A. IJh-huh.
Q. I-lou Ionh h.t^ shc bcc:n Ii thc Oliiu Hurettu of

1V'orkers' Compensa(ion'
A. I don't kno\c.
0. Als. 1'ickens. in \our tenure \^ iih the Btneau

of 6V`orkers' ('onipensa1)o1l. ha\e \Ow had an\direet
imol\'cment in lhe premiuni discotmi proerant that the
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1 Bureau has implemented in order to retunt excess
2 surplus within the state insurance fund to premium
3 paying state fund employers'?
4 A. Say that again.
5 Q. Jn your tenure with the Bureau, have you had
6 any direct involvement in the Bureau's program of
7 giving prenuum paying state fund employers discounts on
8 dleir premiunu in order to retunt an excess of surplus
9 in the state insurance iimd to those prentium paying

10 slate fund employcrs?
11 A. What is your definition of direct?
12 Q. Have you ei•er been actively engaged to help
13 clefine how that program was going to operate, what the
14 lemis and conditions of returning that excess surplus
15 ^\ould be"
16 A. For the prcnuum discount
17 O. Let mc make Alre Nuu and 1 arc on the same
7 8 page herr. I'm nut rcterrine to the klnig-li'ee

9%mrkplace prugram 01 amuf those programs Ne'Nr
20 prc^iuu,hdiscused.
2 1 You undc'istanJ Illerc Ilas becn an excess of
22 surplus in the state insurancc 1Lnd datine back. I
23 helie\e, to 1996_ rurr^n' lou do undcrstand'
21 A. 1'es.
25 Q. _titd ^uu alsu unJrrstand ihat the

Page 601

1 1 rnissed anything --
2 A. Okay.
3 Q. -- or just got it wrong.
4 A. Okay.
5 Q. Don't be too anxious to tell me I got it
6 wrong- Once the administrator declared wliat the
7 dividend percentage would be for a given policy year --
8 and it is the administrator who determines what the
9 dividend percentage is going to be. correct'?

10 A. Yes.
11 Q. Okay. -- then it has been your joh to
12 implenlent that dividend percentage in what capacity'?
13 A. It's -- it's systematic. 'The system
14 recognizes what premiwn they paid. So if they're in
15 the premium discount program. then depending on what
16 year it is, then they pay their pren»um according to
1 7 that and then the dividend is reduced from that.
18 Q. So%ou plav -- \ou ha^c played no role in
19 prociiling mfornlauon or opmions on what a panicular
20 discount or dividend percentage should bc: is that
21 iolTeeta

2. 2 A. l h.u's correct. 'Ihat's corrcct.
! 23 Q. Sou'%e plarcd na role in decidiiig or

24 conti ibuting inlot'nlation as lo Mhether or not a
25 dMdend should be declared Inr amgicen policv-^ear:

Page 59;

11 administrator_ D1r. C:onrud. has madc the dccision to
2 retunl that cXcess surplus to Ohio's premiutn paying 2
3 state fund emplovers; is that correct? 3
4 A. That the administrator is -- yes. 4
5 Q. Okay. And vou also understand that that has 5
6 been thc discount program %oe're describing now, a 6
7 situation wholly distinct from vour operation of any of 7
8 these otller alternative t-ating programs, con-ect'? 8

9 A. Yes. 9
10 Q. Have you directly been involved in the 10

11 formation or implementation of any of the Bureau's 11
12 practices or policies as they t-elate to the premiuni 12
13 discount program that was institttted to return this 13
14 excess surplus to Ohio's premium paying state fund 14
15 emplovers? 15
16 A. 'Ihc implencnlalion parl. 1.6
1 7 Q. OkaN. Dc,Mbe fur me N^un ^ou first becanle 17
18 directlv imokrd in thc implcnuntati0m part of this 18

19 pnmiumdiscountpnrisuniY 11%
30 A. Inour-- inOwrsN ,tcn_ourcomputerSN stem_ ?v

I

24
-) L.

it wles \rho is in Ihe priirnum di,count progranl. And 21
NchatcxcrthekliNit lcnJ i^ filrthat Ne:u, it applies lhal
tumarls thelr prcntiuni. 23

Q. Su%'0urresp0m,ihiliu_--letmeseeiflcan 24
restate %Nhat I think nlu j ust said. and you tell nu if 2 5

Page 61

is that conect?
A. That's correct.
Q. Has yourjob responsibility since May of'97

been limited to simply iniplementiug the applicable
divideiid pcncetltage'?

A. Yes.
Q. And the iniplen entation role you've played has

becn limited to ensuring ttlat the computer system the
Bureau uses to generate premium bills to state fund
eniploycrs reflects the correct dividend percentage for
that year'?

A. That's correct.
Q. Let's talk about terminology for a tninute. A

risk in Bureau terms is the same thing as an entployer,
isn't it?

A. Yes.
Q. And a state risk is the stune thing as a state

fund tisk. Coirect?
A. l-e,.
Q. And a state Ituld nsk ia the same thmg asa

state liuld empluyc•r,
A. Yes.
0. An SI enlplu\er is the smrn thinc as a

?e1l-111sured cntplovcr. currcct
A. Yes.
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1 Q. Self-insured employers don't pay premiums, do 1
2 they? 2
3 A. No. 3
4 Q. State fund risks or state risks or state fund 4
5 employers do pay premiums, corrcct'? 5
6 A. Yes. 6
7 Q. Are those the only two classillcations of 7
8 employers that the 13urcau reco&tizes, or are there 8
9 others'? 9

10 A. Tltose are the two largest, but there's marine 10
11 fnnds. 11
12 Q. What other dassifications ofemploNers does 12
13 the Bureau recognize'? 13
14 A. I belicNe Ihere's the ntarinc tLnd and black 14
15 lunc. 15
16 Q. Su Ihcrc are reruiin emplo^crs ^+h^i rhoose to 1u
17purchase Iheir manne indusuial w orkers' eonip co\erage 1 ^
18 thruueh Ihe Ohio t3urcau ol (onnpcnsalion? 18
19 A. Conecl. ]9

20 Q. Not anlbod^'S 17Ut Ilhl an^bod^'S 20

21 intcrested in ntarine inJu>uial ILn1I \+,>rken' ctmip 21

22 cuNcra ec. are IIIi'_c? 2-

23 A. No.

24 Q. Ouhihosc emploVers \cho cntlai-c in marinr 24
'5 operations probablc. corrcct:' 25

Page 641

to?
A. Yes. So for state fund eniployers, there are

certain cliarges that are -- basically you can charge to
the employer's experience. And tlien you have tiie
surplus fund, which are charges that are paid out for
claim costs, but they're not charged to the employer's
experience.

Q. So if a self-insured en-tployer loses a
workers' compensation claim before the Industrial
Conmussiomand then has to pay medical benefits and/or
compensation because the Industrial C:ommission ltas
detemiined that the employee sustained a compensablc
injuiy, and then the employer appeals that to cotut and
thev're successful in convincina the court that this
N^ as not a compensable injuiv, that selfinsured
emplover is eligible for surplus reinibursetnent --
cinibursernent for the surplus account of'the statc

insurance Ilind, con ect?
A. I can't speak for self-insured. I can onlv

speak for slate fund.
Q. AV'ho could speak to the sell=instired aspecls

olthat. wuuld that be DaNe Bovd'?
,1. 1'es.
Q :1mb«dvat the 13urcau more knm% icdeeable of

<ell=insurcd issues here than IJaNe Boyd'1

Page 6S

1 A. Yes. 1
2 Q. And in that respect. the Burc.w competes in a 2
3 commercial market- Nlihere emplovers can get their 3
4 coverage elsewhere, con cct? 4
5 A. I don't know. 5
6 Q. Okay. And the black lung firnd, lhere are 6
7 certain employers %>i2o pay premiums through the Ohio 7
8 Btueau of Workers' Compensation to enstne black lung 8
9 claims? 9
10 A. Yes. 10
11 Q. And only black lung clainis? 11
12 A. Yes. 12

13 Q. Arc you familiar with how the state insurance 13
14 fund as ai% hole is set up by the Bureau in this 14
15 respect`? Are }rou familiar with ditterent accountings 15
16 the But-eau maintains to distinguish bel%Vecn, for 16
17 example, charges to surplus 1ix a selt=insured emplover 1,
18 Nersus charUes lu smplus for a state fund emplo},cr'' 18
19 A. YL'>. ' ].c>

^ O. 1'uu ar< lainiliar \^ ilh lhatY VAhV don'I vou
2 1 dc^crihe Ibr me Ilmtihose a, xuunts are ^rt up. 21
2_ A. \Fell. we call them buckris in uut- dcpartmeut. 2_

O. And beforc nc t:o amILrlher. a buckel simph: 23
designates that thrre's a scparate accounl a cert'ain 34

7> charge tu Ihc stale insurance lund has to be debited `'S

A. I would say not.
Q. Let's take the state fund employer, i^ith

which vou are familiar.
A. Yes.
Q. Same scenario. 'rhey lose a claim and the

Burcau charges their risk experience for the expenses
tliat have been paid in that claim while it's on appcal
to coutt. As a result of charging those expenses to
the employer's risk experience, the employer's prentiums
increase during the pendency of the appeal to court.

The employer wins the appeal in coutt. The
Bureau then credits the employer's risk experience for
the full amount of wfiat it had been previously charged
to thcir risk experience as a result of that one claim,
corrcct'?

\. Yes.
0. And i%hen that credit is given the entploNcr,

the amount ofthe expenses the Bureau chanued -- I'irsl
paid and Ihcn charged to the enplo\er's risk expcricncr
i5 chareed to lhe swplus account!

A. 1'es.

(1). :And that is one lhc benetits 0fbzin1_1 a^.Iate
fund rmplu.cr. that under thc Iaw. ihe 13urc:in is
pro.iding stac fund empliryers. coirectY It is a
beneflt to be fully made whole for an incurrect
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1 decision, correct'?
2 A. Yeah.
3 Q. Let's talk about retrospective rating for a
4 moment. It's my understanding that an en-tployer
5 inierested in retrospective rating necds to make
6 application to the Bureau to be approved by the Bureau
7 as a retro rated employet- on a
8 policy-year-by-policy-year basis; is that correct'?
9 A. Yes.

10 Q. And the But-eau's policy year for all private
11 state fund employers nins from July 1st any given year
12 to June 30th of the following year'?
13 A. Yes.
14
15
16
17
18
19
20

23
24
25

Page 68 °

1 Bureau reviews the financial data of an employer
2 applying for retrospeetively rated coverage, correct?
3 A. Yes.
4 Q. And if the Bureau makes a detelmination that
5 the employer has sufficient financial security or
6 strength tojustify gtanting the application for
7 retrospectively rated coverage, then the application is
8 approved; is that cotTect?
9 A. Yes.

10 Q. Is thee any negotiation in that process
11 between the eniployer and the Bureau'?
12 A.
13 Q.

No. No.
Yott're eithcr in or you're out?
Yes. 'Iier I or'I'ic 11.
W'hat'srhe dilli?rence beth+ren "fier I and fier

Q. .And that's i-egardless of hat premium pro; ram 14 A.
)'ou mighl be in? In othcr words, if' y'ou're base raled. 15 O.
your policy year runs thc smnr. JulN1 sl to June 30th 16 lI?
tar: is Iltat conict"

Q. 1( ^au're e^perience rated, Ihc t3urcau's
polic• cear u Ilte same, Juh I tu luuc 301h period°

A 1'es.
0. t^ou're group rateii. the pohc%rear is

JulNI of one vear to .lunc 301h oi tlte i^tllo^^ine
vcar?

A. l'es.

1 Q- And that is also lrtie of rcuospectivek'
2 rated employers?
3 A. Yes.
4 Q. Describe for me the application process.
5 A. An employer complctes otu retrospective
6 rating application and they subnul five years of
7 audited fiuancials. They send it to BN'C. We review it
8 for financial stability a»d also to niake surc that tlte.y
9 meet the othcr criteria of the retrospective rating

10 rules.
11 On the application, the employer vill select
12 their maximum prenuum amd the maxintunt claim level.
13 They will give us estimated payroll infonuation, which
14 we will reviev! ancl detetinine which hazard group they're
15 in and will then detemune what the mininmm premium
1 6 percent is that thevre going to pati'. And lhev lake on
17 a ten-_vcar liabilih•-
7 8 Q. Is that n tcn-%ear premium liabilith_

19 A. It'sten-cearliahilitforthcddim

0 catits.

^7 Q. Oka%. So the applicatiuii proccss allous the
2 fimeau tii assrss the linantial stren,th ofthr wmpam.

cnrrcct:'

A.
^5 Q. :And them urc routinc standards b^Mhieh thc

17 _y. l-ier I I-- an cmplover could choose to be in
firr Il. 'firr ll -- if au're in'] ier 11, il reyuires

19 tlic implementatioirof Ihe I U-step busincss plan. But
F 2o il kou're not as lin:mciallv siablr or%ou haNen't be<:n

)1 a purticiptmt %\ithin the last thrce %ears_ then Vou
22 nn-ht opt lar lhr II. a> oppoxed to lier I. It's less

23 ol a cainblc.

24 And thcrc arr certain criicna -- linancial
25 a iteria thut necds iu he intt in urder to participate

Paqe 69

1 in fier I.
2 Q. 'fheBureau looks fore en grezterfi»ancial
3 strength tojustilp approving a Tier I retrospectively
4 rated application Ilran a Tier II'?
5 A. Yes.
6 Q. And the potential sa ings to the employer ai-e
7 greater under a Ticr I program than a Tier II?
8 A. Yes.
9 Q. And that's latgeh because under a Tier I you

10 can qualify for a larger discount on the semiannual
11 discotmt portion of the retrospective premium for a
12 given policy year?
13 A. Because you assume more liability. Yes.
14 Q. Okay. Let me clarilv this for the record.
15 You do qualify for a ereater discount in exchange for
16 assuming grealcr 6nancial liability'?
7 A. Yes.

18 Q. And thal grcaic•r financril hahilit%wkes
19 Ilie sole (brm ot \chat the ntaM mum chareeable pcr claim
20 cost is goiny to be7
21 A. 1'es.
.., l .
23 rou tell me ^khaL il amihim^. I^,et aronw. 1n
24 empluver's inlcrestcd in becnminc a reuospecli\ch

j 25 rated state fund cmplo)er. They make application on an
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1 application prepared by ttte Ohio Bureau of Workers'
2 Compensation; is that correct'?
3 A. Yes,
4 Q. And that application is the same for any
5 eniployer seeking to become a retrospectively rated
6 state fund employer'?
7 A. Yes.
8 Q. The putpose of that application is largely,
9 if not entirely, to assess the 5nancial staility of

10 the employer in terms of whether or not the Bureau's
11 going to accept that applicalion or approve the
12 application?
13 A. Yes.
14 Q. Is there anything that application discloses,
15 other than linancial data, that is relevant to the
16 Bureau'.s dccision to approxe or reject thc
17 retrospectiN'ely rated slate lnnd application'?
18 A. At that iime %ce reiie\^theni tior lapscs and
19 acm'e cos'erage and tliat Ilpe- of criteria.

Page 72

1 ttteir semiannual retrospectively rated preniium than if
2 they were to qttalify for a Tier 11 retrospectively
3 rated program?
4 A. It will be their payroll pt-emimn.
5 Q. That's -- the semiannual premium is the same
6 thing as the payroll preniium?
7 A. Right.
8 Q. Okay. And under Tier I, they apply -- they
9 qualify for a larger discount on that pah-oll or

10 semiannual premium?
11 A. Yes.
12 Q. t]nder Tier 11, again, the application
13 process, the approval process is also controlled by ilic
14 Bureau's adminish-ative regulations'?
15 A. Yes.
16 Q. 7'here'ti realhno subjecti^e elemcnt io this.
17 is lhcre'?
18 A. No,
19 Q. And bv that snu knomI mean. an%;uhjerli%e

20 Q. So if the%'\e incurred lapsrs. vou nught i 2u element to Ihe decision-making proces; ^rf %^heiher it',
2l rcjecl thc applicalion.° 21 apprmcd ornot apprMrd. corteci
22 A. 7ta1'S corrccL. i 22 :\- les- Ihat's currecL

23 Q. And Ihe e.eislence ol lapses in coceraee 23 Q lJnder Tier H. the entploNetma\si=npll' not
24 occurs %chen an e.ntplu^Cr has tailed to Iinmly make their 24 ^^ ish to take on as much ri:k ;i, a"llcr I luo"ram i'nW\
25 prenuum pahncnts'? 25 Ncould like lower per claim limits on Mhal can hc

Pa9e 11; Pauc -

1 A. Conect.
2 Q. And so if there hace been lapses, that's an
3 indication of less than ehe financial strength you're
4 looking for to approve ilic application?
5 A. '1'hat's in accordance with ilic rules.
6 Q. Okay, So the application process and what is
7 asked of en ployers in the application process is
8 controlled by the administrative regulations the Bureau
9 drafts?
10 A. Yes.
11 Q. And the review process of that application
12 is, again, controlled by ttte Bureau's regulations7
13 A. Ycs.
14 Q. An employcr who wants to qualify for a Tier I
15 retrospectively raled prograrn will have lo dcmonstrate
16 higher Iinancial strengih?
17 A. Yes.
.L8 Q- -And iflhc^ doqualilv. thcc \^ill recei^e a

19 largerdiscount on their scmi.mnual rcttuspecti\elv

30 raled pr>:mitun. iorrCcC?

A. Can \uu rcpeat thal:'
Q Ilthcctnpl^,^^erJ0e;yualiljfuraTierI

^3 i-etro^pectuvehratr,ipremiumprog1 ain--

25
A. Uh-huh.
Q. the^aill recene a larLer discount on

10
11
12
13
14
15
16
17
18
la0

2].

eliarged to thcir retro esperience. corrrcl"
A. Yes.
Q. Or they niav simply not qualifi, financiall}

under the Btneau's I-egulations Ibr assunting the erealer
risk and tlie greater rewards or potential re%N•ards of a
Ticr I prognam?

A. Yes.
Q. But again, the application and approval

process has no subjective discretion to it, it's just a
matter of applying the administrative regulations of
the Bureau?

A. Yes.
Q. And once a retrospecti vely rated eniployer is

approved by the Bureau of Workers' Compensation,
regardless of 1'ier I or -1'ier I1-- and let's sav thev
tirst become, as an example. a rctrospectively ratcd
emplnVereftecliVeJuly 1 01 200^- Ihe^^cauld-- and
^ou tell me if I gct lhis Mong- Ihet' N^uuld report
their pavroll fbr the period JuhI to I lecemhcr 31 st of
1005 and pav Ihrir discounted p:nroll or ^cmiannual
prcmium hNPehruarv 28 of 2006

A. Yes.
Q. And hv % irtue of making lhal pa,.ment hr

Pehruan- 28 nf 211f16. the la\r states that thcir coccraee
is then in ellecl through -August = Ist of 2006'?
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1 A. Are you -- 1
2 Q. You report yottr payroll for the second half 2
3 of2005-- 3
4 A. Uh-htth. 4
5 Q. -- which is the first six-month period of 5
6 your first retro policy. You pay a preniiuni based upon 6
7 that payroll by Febntary 28th of 2006, con-ect'? 7

8 A. Yes. That parl is correct. 8

9 Q. And the amount ot the premium you pay on the 9
10 basis of thal payroll for lhe second half of 2005 is 10
11 dis'counted by the fact you are in a retrospectively 11
12 rated program, correct? 12
13 A. Thal's %vhat you're calling the minimum 13
14 pren7ium percent'? 14

15 O. Yes. 15

16 A C)kay. 1'es. 16

1 7 Q Onrc Ihe cmplm=er makcs tliat timeh' pa'^nnent 17
18 bN1-ehru.u-N281h itt2006. tlien thev're enlillcd to 18
19 ^tarkers' rnnip coNerage ;u least through August 3 I sl of ; 19

2006. q en't lhCN? 20

hol'. chrn -- Ihal', Nchrn Ihelr next pa^ ment 21
i, du,:. 22

t). lurrCct. 23

A. lllal'i iorreCt. 2d

O. So betmeen Februan - let's sXV the,\p;non 25

7Page 5

the last dav -- 1
2 A. l!h-huh. 2
3 Q. -- w•hich is Februalv 28th, isn't it'? 3
4 A. Ycs, y'cs. 4
5 Q. By virtue of making tliat prelniuni payanent, bv S
6 applying the discounted retrospective ntinimutn preniiuni 6
7 percentage to tlieir pa q ull tor the second half of 7
8 2005 -- are xj e following each other? 8
9 A. Uh-huh. 9

10 Q. -- tlrcy get coverage, as a niatter of law, 10
11 uutiI the next time they have a premium pa}muentdue? 11
12 A. That's con-ecl. 12
13 Q. Attd the next hme thcy hace a prentium paylnenl 13
14 dtle is August 31st of 2006? 14
15 A. Yes. 15
16 Q. And that prentium Ncould be based upon thc sante 16
1? discounted pereentoge as \^as applied to thc pa)nicnt 17
1s made in Februan. correcC' le
19 :A. 1•c:ti. 19
20 liul kmhIhe second -- I'm sorn - the Ilrst 20
21 hafot 'ilUh pa\nill Nwuld he repi,rleel lior pwpo,es ul 21
22 UIcnrraliug the prcmiunt puid :Au„ust 31st -- 2.

\. Yes. 2 3
24 C,). -- 2011(7. WITcCI-' 24

25 A t'lh-huh. 25
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Q. And now we've completed the first retro
policy year?

A. Yes.
Q. Andby making that premium payment -- let's

say the employer waits until the last day, pays it on
August 31st. Their coverage is extended until February
28th of the following year, isli t it?

A. Yes.
Q. They can't be sued for any injuries tltat

occur between August 31st and Febtuary 28th of
following year, can they?

A. I don't --
Q. You don't know tltat?
A. I don't know.
Q . OkaNI_ But lhat's nol the onlV thutg that tlic

Buieau s admintsualive regulations provide tor beeause
tlte eniplm'er was in that retrospectk chrated stale
tund preniium proL'aln Ibr the 2005 policv year. is it''
TheN ha%e other premium obligations. don't the^9

A. 1'ou mean the ten-Vear linbillhO
Q. 1Vell. ^Ov don't vou ansver nic yucstion liisl.

and then NNe'll '-M lo ih1: ten-Near
A. Ok;n°.
Q. Thcre's more to it than lusl pa\irn_ a

discounted scnii:flnnual prenlium Mhcn you'rc in a rctro

Page 7 7

poliey year''
A. Yes.
Q. Thcre is more to it'?
A. Yes.

Q. The next part would be that uttder the
Bureau's administrative regulalions, thev take on
responsibility for reimbursing the Bureau the actual
clainis cost of any injuries or illncsses occut7ing
during lhe 2005 policy year, and they agree to do that
for the ensuing ten yeats, don't they?

A. Yes.
Q. That would be the second component of their

obligation to pay the Bureau, correct'?
A. Yes.
Q. Just tot- that one policy year?
A. Yes.
Q And lhcit lhere', a third elemcnl oflheir

obliuation to the Btneau, isn't Ihcrc. linuncial
obligalion. and that's the final adjustment premiun1
thal the 13urrau chw ees an eniplovcr [u the end of Ihe
ten-_vear period lbllou ing Ihe pol-ic}^ear lbr which
Ihn Ncrre relrospccticel\' raled?

:\. 1'c•ah. It's on Ihe trnth vear.
Q. :1nd then Ihe^pa} the Bureau kchat amounts to

a huvout: Is that coneel?

20 (Pages 74 to 77)

www.elitereportingagency.com
513-233-3000

2 f 3 39 d 7 a-3 f a 44c 5 7-9 2 3 f-c b f 35 717 a 32d



Page 78

1 A. They pay the reserves on the claim.
2 Q. Okay. The reserve is established at the sole
3 discretion of the Bureau, isn't it?
4 A. Yes.
5 Q. And the purpose of the employer paying the
6 reserve at the end of the ten-year period is to ensure
7 that the Bureau collects suff3cient funds from the
8 employer to cover what the Bureau anticipates rtidll be
9 the future cost of tlic clainis fi-om that employer

10 arising during the policy year that we're now ten years
11 removed from, correct?
12 A. Can Nrou say that again'?
13 Q. Vde %kere talkine about the final adjustment
14 premium --
15 A. Uh-huh.

16 Q- --correct

17 A. ^c'S.

18 Q. You knouv. h;rt ;t tinal adiusintent prrmium is.
1 ^ (lon't vu?
20 A. 1-c,.
'"'1 Q. Il c fin;d ad u;nnent prcinium is the linal
22 pa\nxnt a retrospceli^^l^ratetl ernplo\er nwkes k) ihe
23 Bturau at the cnd of ihe ten-W,ir evaluatwm pcrioJ
2,i IulloNN ini-, areuwpccM c rateJpoliu'N'ear.'

1 Q. And Oic purpose of the tinal atljtistment
2 premium is to collect Gom the cniplowr Mhat the Bureau
3 determines to he the probable future cost of thc claims
4 that occurre during the. no\k ten-year remo\ ed policy
5 year, concct?
6 A. Yeah.
7 Q. And the 13ureau determines \+fiat it's going to
8 charge on a per claim basis, coi-rect'?
9 A. Yes.

10 Q. So at the end of the ten-year period afler --
11 and -- let mcjust scratch that. We'll stait over.
12 At the beginning of the retro policy year --
13 and wc're talking about the 2005 policy year --
14 A. Uh-huh.
15 Q. -- the employcr pays a scmiannual premitnt
16 based upon pavroll in the nnnnal fashion amotlter
17 emploNer pa\', iis serniannual prentium hascd on paNrolL

1 8 correct°

1

2

3
4

Page 80

year, will report its payroll for the second half of
2005, pay a discounted premium consistent with -I'ier I
or Tier II participation, receive coverage tluough
August 31 of 2006 by making that payancnt, conect'?

A. Yes.
Q. And then again will pay for that policy year,

the second half -- forgive me -- the first llalf of 2006
payroll and pay premiutn by August 31st of 2006. 1-he
prennurn they pay iit August of 2006 will be discounted
consistent N>-ith their Tier I or Tier II participation,
correct? ^

A. Yes.
Q. And by virtue of that paytnent alone, their

coverage with ttte Bureau will be extended to Februarv
2iitlt of 2007, carreet'?

A. Yes. That's when next payinent is due.
Q Ancl they have coNcragc until that next

18 pa\mcnt is due, con"ect?
,a 1. Yeah. 1'ou pay in anears.?0

Q. Oka^. . You pa^ on past payroll, hut ^nu L'ct
21 pr0ipectiNt co\'rrawc. don'1 \nu?

23 Q. And thal premium \cas discountcd pursuant to
ihe t3ureau's oMn admutislnliNe regulations, because

25 ihe employer has agrec•il lo, one. a cap on how much thc

Page 81

1 13ureau will char-ge that emplover, conect"
2 A. You mean the claim limit they picked?
3 Q. Correct.
4 A. Okay.
5 Q. And that claim limit can be any^4here from
6 $100,000 to $500,000. am I wrong?
7 A. The claim limit ean be unliniitecl.
8 Q. It can bc unlimited?
9 A. Uh-liul.

10 Q. So there are options on what the per clairn
11 lirnits of what can be charged to the employers risk
12 experience are?
13 A. Yes.
14 Q. You get the discounted premium -- the Bureau
15 collects that discounted premium?
16 A. Conect.
1 7 Q. In PcbruarN of'06 and August of'06?
1 Fi A. 1'ep.

19 A. Sa\- that again- '.. 19

2 C) Q. At Ihe beunning oi a rctro pohrc %Cm -- 20

21 ;tnd for purp0ses of this esantple. \ce're ialkinL, about a 21

-2 111O^ p0hev \c.ir. 22

Z3 :1- th-huh. { 23

7 Q. -- tlte ri•ir^^>pecli^cl^raled eniplosrr has 24
25 applied and been accepled m the 2005 retro polic^ 25

.Ate're still talkingabuut Ihe 2005 policN'

\Tar.

1. Okav. 1'uu're still in rcuu7
Q lVe're ,till talking about aletm emplo^cr.

hut thC emploIer assumcs the responsibilil\ihrn litr
ihe neNt len-^rar period ofpaN'ing -- rciminirsine. I
shnuld saV, the 13ureau. of all claims costs incurrcd b%
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1 the Bureau in those claitns that occurred during the 1
2 July 1, 2005 to June 30th, 2006 period?
3 A. Yes.
4 Q. And then after doing that for ten years, the

2

3

Page 841;

A. 1'hat's correct.
Q. Have the adnunistrative regulations been

revised to retlect this cltange?
A. No.
Q. So if an employer is sin ply looking at the

law, they would expect to receive the full present
value bill of a death claim in the year the death claim
rti ats ofLcially paid by the Bureau, just going on what
the adnunistrative regulations say'?

A. Ycs.
Q. So that's one e>;ample of how actuaf practice

diffei-s fiont the Bureau regulation?
A. Yes.
Q. I-Iow about a perntanent tolal disabilipaward,

hine ^Ne gone through the same ntcthoclology changcs for
perntanent total disabilila imard as vou just described
tor dealh amards'?

A. 1'cs.
Q. :And the rationle Ior mnkinc that chmnge or

dr\rnim_ Ilom ^^h,n the adminisuaticr regulations sa\
i< I,Ccau.c re 11011c f101n a tabular ^^,lem of
^at;thlishutg thc linal adju1tmcnt prenuunt to a MI12A
:\stem oleslablishin,_ thc linal adjuSuncnt premuun?

A. :Acwan.d has gone liuin labular lu AtIRA
.icro,^ ihe buard. Jo rclru is u_t loIl0n1mgsuit^vith

5 Bureau then determines what the future -- into, what. 5
6 2016 and beyond, the cost of those same claims 6
7 occutring during the same policy year might be, 7
8 cotYect? 8
9 A. Yes.

10 Q. And they charge the employer the full amount 10
11 of ttiat projected fitture cost'? 11
12 A. Yes. - 12
13 Q. Now, let's go back to tttc ten-year period 13
14 nfien the employer is being hilled fo just the annual 14
15 adjustment premiums or the annual claims costs. 15
16 If the employer unfortunately has a death 1 16
17 claim_ tlie Bureau redures the doll.u \alue ul thiu 1^
18 death claim to a presenl Value. doesn't it'? 18
19 A. AL"c did in the pasl. 14
20 C,). You don't am•more:' 2C
21 A. No. BecsuczOfNII:,A.
22 Q. BeiauSe Uf N\ hat°.

23 a. ^b1)RA rese%es.
24 Q. Okav. How lont did Nuu do thut'
2 5 A. HoNc long"

Pa:3r-

1 Q. 1-low long chd }uu rcduce to ptusent %alue the
2 anticipated lifelime cost ol'a dealh claim and then
3 charge the retrospecti%ekrated employer the full
4 antount of that present ^ alue in the year the death
5 claim was approved by the crotnmission?
6 A. That was done until 7- I believe it was 7/1
7 of 2002.
8 Q. Now, after 7/1 of 2002, how do you trcat a
9 death claim or the cost of a death claim that occurs

10 during the ten-year evaluation period where the
11 employer is paying -- or reimbursing the Bureau for thc
12 actual claim cost incurred by the Bureau in their retro
13 claims?
14 A. \k9tat happens now is, any monies that ae paid
1.5 out, obviously to the benetficiaty in this case here,
16 those will be deductcd from the MIRA resenc. So everN
17 %e;n_ ^chalevcr thc benelits arc thal \w're paying out.
18 then the emploNcr ^Nill be charged iu iheir amtual
19 eN aluauon. AnJ ihen at the cud ot the len year.
20 lhLIt's ^^hen Ihe ^ IIR:A resen e" ill he charccd tu the

2.1 emploNer.

22 O. Okas: Su esstutiall\ the Bureuu ha, delerred
r'.3 char,ing the ernplo\er the Iull cost or ihe anlicipated
^ liill cost of the de:uh claim until th^end ol the
25 tcn-cearc%aluauonpcnodY

Page 85

2
%ch:u aciuarial is assessjng anii reLIular experience for
employers.

3 Q. I want you to eXplain to mc honthis might
4 ork, as a practical matter.
5 A. Okav.
6 Q. II'on June 30th, 2002 the Bureau had to pav
7 out a death award --
8 A. Uh-huh.
9 Q. -- woLdd the employer get charged the ftdl

10 amount of that death aN ard under a retro premium
11 program inunediately?
12 A. Retro? No.
13 Q. Or would it be deterred?
14 A. It %aould be deferred,just as in an
15 experience calculation.
16 Q. Okay. And you know we're talking just about
17
1 5

retro eroplo^rers'?
A. Right.

19 Q. Ther nui,t be sume renv cmplo^ers who prior
20 uOJukI,t 2001 %^rre billrd 10r thc I'ull amount --
21 full present %aluc determinatinn ola dearh aMurd or a

2
pcrn :ient Iotal disabilih :Mard bc the BtnMIu?

24 Ilas the [3ureau cone bock and c3one amYhine to
25 ease those empluyers paNing h^eorrmparison lo the
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1 etnployers who are now allowed to defer that full 1
2 payment to the end of the ten-year evaluation period? 2
3 A. When they're -- when they were billed up 3
4 until -- it will be -- this is the first year it will 4
5 be strictly MIRA. It was the lower of the hvo resen'es 5
6 at the aggregate level. So son e eniployers paid their 6
7 retro -- their tenth year under tabular and some paid 7
8 i( under MIRA. e
9 Q. Right. 9

10 A. Whichever was lower. So veah, therc's a 10
11 transition period. 11
12 Q. Well, I uuderstand -- I think what you just 12
13 described to me was the transition period for ntoving 13
14 froni a tabular resen•ing systcm to determine sOhat the 14
15 tiual adjustment premiunt would be to a MIRA rescning 15
16 system for detennining Mhat the tinal adjustment 16
17 preiuiurn n^ould be, correct'? There was a transitional 17
18 ^there Ihc Bureau \\'otdd contpare t\fiich ^kas the Icsser -- ` 18
19 A. I_!h-huh. 19
20 Q. - ol'thefinaladjusimentpremiunuunderonc 20
21 orlht otherof thocr Mo resarcme uiechenisnri. und Ihe 21
22 cmploNrr %Wuld he char lcd lhr lesscr toial linal 22
23 uLIjuslment prcntittm' 23
24 A. Yes. 24
'5 Q. Under one or the othc•r methochtlot-nes'? 1 25

Page tj'

1 A. Yes. 1
2 Q. Lflecti^e ^shat dale is the Bu e.w guine to 2
3 implcment tlte MJRA resen ing system exclusively? 3
4 A. 6/30, 2005. 4
5 Q. Is that for expenses incuned alter 6/30 of 5
6 2005 or is that for retro bills paid after 2-- 0/30 of 6
7 2005? 7
8 A. It will be all -- it Nvill be the billines 8
9 that were incurred frotn 7/1,'04 througl 6/30 of'05. 9
10 "I'hey tvill all be undcr MIlZA. 10
11 Q. Okay. Now, if I was retrospectively rated in 11
12 1998 -- 12
13 A. Uh-huh. 13
14 Q- -- for the policy year July 1. 1998 to June 14
15 30th, 1999, and during that one-year period I had an 15
16 injury claim occur, and in 2003 the person who was 16
17 injured dtning the 1998 rcho polic%:^car unfbrtuttate• . 17
7 8 dics as a resull of lhat I99S policNvear injunand 1 18
19 that death claim is allm^ed, the 13ureau starts pa)ing ^ 19
20. oul deeuhhenclits. and the_% do all uf that in 20031' 20
zl \. t!h-htth. z1
22 0. Ilte rUtroipectiNcl)rat2d emplM rr for Ihe 22
23 199T polic)' p )ear iS g^ting lo rcceiNe sn ;fnnual1 23

atljustment rentiunt bill fium (he Bureau. conect. at 21
^

25 the conclusion o( Ihe '02" polic)^^ear? 1 25
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A. Uh-huh.
Q. Which will capture ttte initiation of those

death paytnents --
A. Uh-huh.
Q. -- to the widow?
A. LJh-huh.
Q. How will that retrospeclively rated ernployer

be billed for the cost of that dcatli claitn?
A. Thcy will be billed any ntedical expenses that

happened, and (hey Ivill be billed conipensation. An(I
because also now it is a dealh claim, the}i^tll also be
billed for the death benefits that were paid.

Q. Just --
A. And Ihe)'ll have a new resenr set. btn thev

Ntotit be paying on the reserves at that timc.
Q. That's ho«Ihe s%stem has changcd ef tcetite

July I. 2002?
A. Yes.
Q. Prior to .lulv I. 2002, untier the s%stent llral

Ihc 13ureau intplemcnled prio1 10 Jul%1 0l ?t10? tht
entplosrr %\nuld ha\C rcceiNcil a bill l0ll0t\im, ihe ^003
polic%' cear N^iten ihe death bcnelits N~ crc initialh
inctured forlhefull.miouni nlthe pra,eni%alue nf
that dealh akcard:'

A. lhal's conecl.

Page S;

Q. And no\\thc f3ureaujust deliis hittin, the

employer with Ihai antount until tllc end ofthe ten-ceai
evaluation period, at which time the Bureau looks at
the trserve or appropriate future cost anallsts of tltat
same death clairn al the end of [he (en-year eNaluation
period under M1RA, detennines ^Nhat MIRA methodology
says is the fuhue cost of the claim and charges the
employer at Ihat time?

A. Yep.
Q. So it's heen deferred to the final adjushnent

prenuum process froni the annual adjttstrnent premiunt
process'?

A. You niean there's not a PV assessed anytnore.,
is that wltat you're saying'?

Q. Con'ect?
A. Yes.
Q. `fliat's Irtte, \+hclher il's a dralh claim or a

perntanenl iotal disabilit%claini?
A. Yes.
Q. Arc tha^c Iltc onl\mo I^pe, uf claints that

historicalkthc Burcuu has chalw-ed the ftdl presenl
%alue to a retno emphtce

\. 1'es.
Q. If a rrclrospecWVI%raled emplowr chooses

an unlimited dollur valtre un nhai can he charecd on a
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1 per claitn basis -- what's the shorthand expression you 1
2 use for that, tninimum? 2
3 A. The nunimum prentium percent, you mean? 3
4 Q. No. I'm talking about the per claini cap, 4
5 the -- 5
6 A. It's claim linvt. 6
7 Q. Claim litnit. If they exercise their riglit to 7
8 an unlimited claim ]inut -- 8
9 A. Uh-huh. 9

10 Q. -- going back to the 1995 policy year, they 10
11 pay their semiamntal payroll premium -- which is 11
12 discounted wtder the retro metltodology, correct? 12
13 A. Uh-huh. 13

14 Q. -- dtey haNc an un(inlited claim value, so 14
15 ii's during the period of thc ten-ycar evalualion 15
16 period. au_%thin111 the Bureau incurs by way of expense in 16
17 that clamt is chargcd back to Ihe employer, correcC? 17
18 A. fhrc hun r the masimunt premiunt that thc^i 18
19 selecteLl. I ntran. it ^Wuld evrntual1.V cap it. 19
20 Q. ()k:n. So iltere's mo Nc,ics to cap ^Nhal tm 20
2l emplmc•r reinthufsr, tlte liureau Ior? 21

A. l^u. ^rs. 22

Q. One i; the per claim limits. 23
A. (Arreel. 24

^ 0 :1nd imc is thc ma.eimunl prcinium:' 25

Pag^:

Page 92

Q. -- in 2006?
A. Well, let me see. I have to look at this.

It will be 6/30, 2005 when they would be -- pay off
their tenth year.

Q. So their ten-year evaluation period would end
with claims cost incurred tlu-ough June 30th, 2005?

A. Ycs.
Q. And sometime tltereafter, or however long it

(akes the Bureau to capture all those claitns cost and
generate a bill --

A. Yes.
Q. -- they'Il receive their tnial adjustment

premium duc --
A. Ycs.
Q. - for the 1995 policy yeat"
A. Yes.
Q. When thosc fiual adjustment premium hills are

sent, is the employer gmen a time ti'anie within ^chich
they haNc to pa)that bill:'

A. 1'es- A0'cll. N+e send otn8ie annual
c^aluation. Mhich lias the clatm cost that arc incurred
that vear and the reserNe;. and thrn %^e send otn an
imoic.e aliout 30 dac; later.

Q. When lhat invoiee is sent out --
A. Ilh-huh.

Page. 93

S A. Yes.
2 Q. But for purposcs of our illustration, there's
3 an utilin»tcd per claim limit.
4 A. Okav.
5 Q. -rhere is no claim limit.
6 A. OkaN.
7 Q. 'I'hat's one option employers have, cot-iect'?
8 A. Yes.
9 Q. And they don't hit the maximum pl-enuunt on any

10 of their claims -- or collectively for that policy year
1 1 they don't Itit the maxinuml prenuutn linut, and then at
12 the end of that ten-year period, after reimbursing the
13 Bureau dollar for dollar for all claims costs incutred
14 for tlte injury and illness claims occwring during that
15 1995 policy year, in 2005 tlre Bureau is going to employ i5
16 1v1IRA methodologN to deteiniine what the future cost of 16
1 7 all those 1995 polio \ear claims will be lionl 2006 17
18 forn'ard. conlcct° •. 18

19 \. Aro Nou saNing lhec -- they _ot -- Ihat this 19
20 is for a 199? p.trucipaiiun )ear in rctro? 20
21 0. ColTCi L 21

22 V :\II Ileht. l C< 22
2 ^ Q. And so Ihr\pa_v thculinal adjusunent 23
=1 prentiuin -- 24
25 A. 1'c. 25

Q. -- is the employer giNen a due date'
A. Yes.
Q And whal is that date? is it the. same every

year?
A. No. It depends on when the invoice is sent

out.
Q. Okay. But the employer is clearly notiiied

on a per invoice basis --
A. Yes.
Q. -- when the Bureau expects to be paid this

premium?
A. Expected to pay the claims billing on the

invoice. Yes.
Q. Right. And if (lie administrative regulations

of the Bureau refer to those claitiis costs as premitns.
you +ouldn't arguc that I can call thcm premiums'?

A. 1bu can call them premiunI. A>+-'cjust don't
call thcm thul in our scction.

Q. And ^ou \^ould agree if therc N,as a diffcrcncc
beincen ^our icrminologc and what tlie Liurcau's own
q dministr:ui^c re(Mlations relcr to these paymcnts as,
the 13tueau'smno adminisuatn'e reeulations ^^uuld haoe
lo control'

A. Accordine to the Iam. wu mean°
Q. Yes.
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1 A. Yeah. 1
2 Q. So under a retrospectively rated program, 2
3 it's possible, where the employer does not liitup 3
4 against their per claim limits or their total premiwn 4
S limit -- in fact, it's likely under that circuutistance 5
6 that the Bureau is going to collect far more in premium 6
7 from the combined dollar value of-the senuannual 7
8 payroll preniium. ( he amwal adjustment preniiutn for ten 8
9 years aud the finaf adlustment premium tltan they'll 9

10 ever pay out in those retrospectively rated claims. 10
11 isn't it? 11
12 A. I don't af,nee with that. 12

13 Q. Tell me how thai %%ouldn't happen? 13
14 A. You're takine -vou'rc takinga gamble when 14
15 yott get in rctro. So 1^r're onlc collecling a nlinintunt 15
16 premium up (iont. 16
17 Q. RiChl. 17

18 A. And il an entphocer h:u implentcnted salith_ -- 18
19 sali tcork environmcnu. ihrn thev ntiaht not have am 19
20 elainrs. So. therefure, tw NNill he eollectine less -- 20

1 le;s than \\hat the cxpencncc prcntiurn i,,. 27
22 0. I undcr,t^n^- lic Cnmp.rnson 1k, 01hcr--
23 A. 1117-hult. 2_
^=l prcmium pr^^crams. Nuu ntiLht afllcct le^i 12
25 prcniium. . > 25

Paqe

1 A. tili-hult. 1

2 Q. But I want to tbcus onjusl t^^hal the 13ureau's 2
3 costs for the claims occun ing during lhat 1995 policv 3
4 year arc- 4
5 Ifyou collect the actual cost ofthose 5
6 claims on a dollar-tbr-dollar basis for ten years, and 6
7 if at the end of that ten-year period you collect what 7
8 the Bureau detemiines to be the probahle future cost of 8
9 those claims -- 9
10 A. Uli-huh. 10

11 Q. And that's what the Bureau does. doesn't it, 11
12 it collects for ten years the actual cost of those 12
13 claims tlu-ough annual adjustnient pemimns, correct? 13
14 A. 'fhat's con-ect. 14

15 Q. I1ien at the end of the ten-vear period it 15
16 collects a tinal adjustment premium. Xahich is intended 1
17 to coNerN\hat the 13ureau detcrniines to bc the probable 17
18 ftnurc cost of thosc 199^ politl %car claims' i 18
19 A. Thaisconcct. 7.9
; 0 O. So ]nsl thosc mo ComponcnUs 0 ithe prunium 20
21 p,rvmeut process cocer both t hc ac•tual co>t of those 31
22 claim^ and x0hat lhe Ifureau detrrinines lo he the 23
23 prohable liletime cost ofiho^c elainu?
24 ,1. lhal'stnic. 21
25 Q_ :Uid over and abo%e tliat oce're 25
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talking about a situation where the employer does not
bump up against its per claim limit or it's total
pl-etnium limit. Over and above that, you get the up
fiont premium, albeit on a discounted basis, correct?

A. Yes.

Q. Under that scenario, you can't help but
collect more premium than what you'll ever pay out in
those 1995 policy years?

A. Unless the guess was off on what the reserve
was going to be.

Q. But that's the Bureau's guess, isn't it?
A. Right.
Q. And it goes tht-ough expensive research to

make sure that those guesses are preth' accurate?
A. Yes.
Q. And it would probably err on 11ic side of

ovcrestimating or underestimating the fLturc cost of
that claim?

A. I can't ansver that, because I don't know
MR. CORICLR: Oktv. Would Nou a1.1rce this is

prohablv a good time to takc a hreak°
\1S. H.aST7NGS: Can cou estimatc at all tiom

nhere vou're at now hrna much lonner N'ou hare"
MR. C'ORKI?R: I'd saNne're half^^a^throueh.
(:y lunch recess nas taken iiom 12:20 to

Page 97

120.)
BY nfR. CORKER:

Q. Ms. Pickens. we're ready to resume after a
lunch break.

A. Okay.
Q. We left otf before we took our Iunch break

where you were explaining that when the Bur-eau issues
annual adjustment premium bills to retrospectively
ratcd employers and frnal adjustment prenuum bills to
retrospectively rated employers, they are first given a
printout of wliat those premiunu are going to be,
con ect'?

A. What the claims billiugs are. Yes.
Q. That's kind of an advance notice of what the

antount of thc bill is going to be when you send the
imnice, correct"?

A. Yes.

Q. And how thosc tinal adjustntent and annual
adltislnic•nl prentiunis were calculated. conect

1. C'an cuu saslhat again7
Q. Stue- AV;e'rc refcrrine lo the ad\anrc notice

to the rcirospecli\clv ratcd rmplowr of NOat their

.imtual acljustinent and Ilnal adlusimenl prenituu billifl,_,t
are going to he t\heu Nnu send ihem an imoicc I61 those
billines --
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1 A. The tenth ycar -- if it's not in their tenth
2 year, then they wouldn't get it.
3 Q. I understand.
4 A. Okay. Okay.
5 Q. But occasionally we lvill hit the tenth
6 year?
7 A. Yes.

Page 100

Q. Okay. 1 understand. As long as you and I
can agree we're talking about one and the same thing;
is that correct?

A. Okay. Yes, yes, yes.
Q. 'fhe advance notice gives the retro employer

the data on a per claim basis as to how thcir annual
claims cost or annual adjustment premiunl will
ultimately conle out?

A. Yes.
Q. And if we hit the tenth year, ttiat retro

cmployer N+^ill receive, again, the advance notice of the
data behind n°hat their final adjusllnent preniium will
be''

A. Yes.
0. Neither otthose advance notices. \Nhether

\cc're talkine aboul an ,tnnual atljusimcnt prcmium or a
Ilnal adjuctmrnl prrnuum. are a bill?

A. Correct.
Q. Shortl^aller ihe Bureau sends out that

ad^ anc^ notire of the data eoine into thc annual
adjustmrnt and linal adjustntent premium billtnes. _vnu
scwall^do send out an im^uicc.'

A. 1'rs.
0. .\I1d \uu indicated earlicr Ihat. depending

upon NNhcn Ihat utvoice is actuullNsent to the retro

6

7

8 Q. W1i ere a final adjustment prenuum becontes due 8
9 and payable? 9
10 A. Yes. 10

11 Q. So whetlier they're talking about an annual 11
12 adjustmentpremium billing to a retro employer or a 12
13 final adjustment premium billing to a retro employer, 13
14 the Bureau ahvays scnds out ad%ance notice of what that 14
15 premium is going to be to thc emplover, correct? 15
16 A. The claims billings, yes. 16
17 Q. OkaN. And the claims billings )uu're 1 ^
18 reterring to are tNhat are releiied to in the 18

19 odminisuame regulations as linal adjestntau prcmiums 19
20 or annual adjustuicnt premiuntsY 20
21 A. Yes. :` ^ 1
22 Q. :1atl that ad% ansd notice is nol a hill' 22
23 A. Cbrrect. 23

24 Q. Bul it does srn c to ene the amplo%er 24
25 advance notice of bolh tlte clainu co;ts om a per claiin "_

Paae 99

1 basis that Nvcnt into t\hat tlteirannual adlustment li 1
2 premium is going to be for Ihat vear. cunrct'? 2
3 A. V3Itat their annual claims hilling is going to 3
4 be. We don't call them adjustment. 4
5 Q. Okay. I understand. 5
6 A. Rigl t. 6

7 Q. T7iat's your intenial temtinology? 7
8 A. Rigltt. 8
9 Q. Ditferent from hota tltcse san e payments are 9

10 refclTcd to in the administrative regulations, conect'? 10
11 A. Okay. Yes. 11

12 Q. Your annual claims billings temiinology 12
13 refers to the same tlting as what the Bureads 13
14 administrative regulations call annualadjustmeut 14
15 premiums or final adjttstntent premiums? 15
].6 A. Yes, that's conect. 16
17 Q. That is correCt' 17
1_ 8 A. Yes. 18
I 9 Q. So lur puiposcs of clarity, mav I rzler Io 19
20 11tcm as annual uJjustmcnt pi-emiuttu untl final aillusluxnt 20

prrmiunts.and c-ott'IlknoNN I'maciuall^talkinfabout 1

2 thc :mntml daims cost" 1 22

_.^ A. l-eah. liul I'll liace to call Ihent cl;tini.s 23

24 hillin^^. I think oI adjuiuueut i^t a dhllerent 24

25 Coule.Ct. •^ 25

Payc 101

entploWr, thc 13u eau ^cill eive a due dale that ntu^- bc a
variable date by Mhich the entplover has to pay that
prentium, conect

A. Yes.
Q. Can you give me a range ot how long you

typically give the re ro employer to pay their annual
adjustn ent or fmal adjustment p'emium once you've sent
out the invoice?

A. For any billing that goes out ou an invoice,
regardless oflvliat it is, it's 45 days.

Q. Okay. So each retro employer who receives an
annual claintis billing Iiniited solely to annual
adjustment prenuun s, because none of their retro
policies' ycars have hit the tentlt ycar, will receive
an invoice for their annual adjustment prenuuut that
must be paid \Nithin 45 days of receipt of the
m'oicc'

Q. Antl if thc tenth Near has inautrcd to tlic
point uhcrc thcNare nrnc obligatcd bv the Rureau's
atltninistrative rcgulation; to pav a final adjustntent
premium, ons Nuu I^sue the linal adjusonent prernium
imoice, Ihc0l haNe a^ davt lo paN it -- thev'll ha\c
45 -- forgi%e mc.

Oucc you isstie the linal adlustment premium
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1 invoice, they'll have 45 days within receipt of that
2 invoice to make payment?
3 A. Yes.
4 Q. Let's take the example of an employer who
5 became retrospectively rated effective July 1-- I'm
6 sony -- July 1, 1992.
7 A. Okay.
8 Q. And they remain in the retro pt-ogram in the
9 sense that they continue to apply for and be approvcd

10 for retrospectively rated coverage on an annual basis
11 through the 2002 policy year. So they're in retro from
12 1992 continuously --
13 A. -- througli 2002'? They participate in 2002 as
14 %,rll?
15 Q. Cbnect.
16 A. Oka}.

17 Q. Por ench policy ycar between the 1992 policN'
18 vcarbeginningJuk1, 1992. tltrough the2002polic\
19 vear beginning Juh 1. 2002, the-v have reinained
20 annuallv in Ihe retro^pecti\el%rated premium progrnm
21 bceouse thCVre applied for reirospectiNe cmerage anci
22 ^%crc apprmcd on an annual hasi..
23 A. No%c. did Nou ,av thev .I.uted in 1991 instead
24 of 1992 in that examplc'
25 Q. I meant 1992.

Page 104

1 Q. -- the retrospectively rated employer who has
2 been continuously in the retrospective progratn since
3 the '92 policy year will be billed annual adjustnient
4 premiums for all claims occurring at any time froni the
5 beginning of the 1993 policy year through the end of
6 the 2002 policy year?
7 A. What they u ll be billed for are for claims
8 costs associated -- claims costs that were paid out
9 from 7/1, 2002 to 6/30, 2003 on all the claims that

10 occutred firom 1992 tl7rough 2002, which would he
11 6/30, 2003.
12 Q. So there's ten different policy years tha(
13 have stacked --
14 A. Yes.
15 Q. -- one on top of the other, all oNhich have
16 to be paid in terms olthe annual adjustnienl premium
17 for each oClhose trn polic\ ve;us at Ihe close of thc
18 2002 policv )'c,tr?
19 A. Yes.
2G O 1)o the\alsn paV a linal adjuslmrnl prcmium
21 on thcir 2002 policc -- I'm .ni,v -- on Iheir 199?

2 pAic% %ear at the sanir limr:'
23 A Yes.

24 Q. And then il N\e gn into thr _Ilii, pnliec ^eai:
2 5 ^%hich ends June 30th. 200-1 --

F'ace ] 03

1 A. Okav. 1

2 Q. In the year 2002. fot-x^hat polieyyears arc 2
3 they paying annual adjustroent premiums? 1 3
4 A. I l ave to -- 4
5 MS. HASTINGS: Offthe record. 5
6 (OCftl c record.) 6
7 A. Okay. And you're saying this is the annual 7
8 evaluation as of 6/30. 2003; is that correct? 8
9 BY MR. COI2KL-'R: 9
10 Q. CorTect. 10
11
12
13
14
15
16
17
18
19
20
27

23
24
^S

A. Okay. So -- so they will be billcd for -- 11
their claims billings will be for the 1992 rating yeaf-, 12
the 1993,'94,'95,'96,'97,'98.'99, 2000, 2001 and 13
2002. 14

Q. So as of the end of the 2002 policy year, 15
vhich ends June 30th of 2003 -- 16
A. t'h-htih. 17
Q. --thev^+ill behilled in lhatvcariorthc 18

annual adjustment premiums on all of thcir re(ro claims 19
Ih:n t:ill mlhin the 199_ throu^^h 2002 polic\. %ears; is 1 20
Ihal corrcct? 21

A $I% th;il onc inor ume- 22

Q. 1111cn ^ou elo,e Ihc 21102 policv ^esr. 2?.

el9cctiNe June '1I-1111 20(13 -I 2-1

A. LIh-huh. 25

Paga 105

A. Uh-huh.
Q. --the'92polic<yearclaintactivitvis

dropped off and we're now stacking the '93 policy year
through the 2003 policy year.

A. Because they got in retro again for 2003''
Q. Con-ect.
A. Okay.
Q. Is that how it operates?
A. Uh-huh.
Q. Let's go back to the fit-st example. 2002.

Ending June 30th, all the same conditions, they've been
a continuously and amwall), approved retrospectively
rated employer since the 2-- since 1992.

A. Uh-huh.
Q. And in 2002 lhere is an applicable premium

discount because of llteexcess suqihis in the statc
insurtmce fwtd :and let'ssa)thal's 75 percent tbr
that polic\ ^Nlear, Ihc 2002 polin ^rar. Itut as an
csamplr.

:1re vou lamtliar N\ith ho%\the 13ure^u \Wuld
apphihat 75 percenl discotmt to Ihc annual and linal
adjustmcnt prenrnum, p;ud b^ that rcuu,pectnelr ratctl
cn plo\er?

A. 1'es. In this_ccnario- the pcrson -- this is
2002 and this person is m rctro')
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1 Q. Yes- For the 2002 policy year.

Page 108

premiums in 2002, aren't we'?
A. Yes. They're paying the claims billing.
Q. And that sanie eniployer is paying'93 policy

year premiunu in 2002?
A. Uh-huh.
Q. There was no discount for 1993, was there'?
A. No.
Q. But because they're paying those prentiums or

incurring those premiums during the 2002 policy year,
they get the 75 percent discount?

A. Conect.
Q. And the general idea is, any premiunis

incurred during tlie effective policy ol'Ihe discounts
are discounted by the applicahle percentage set by
Mr. Conrad?

A. Yes.
Q. Let's take that same emplo}•er who has

wnsistently applied f'or and becn approved for retro
co%crage on an annual basis ]}om 1992 through 2002 and
ehanee ime %ariable.

^ ln 2001 -- for the pohcy )'ear 20b1 thcy got
ourof liuo and the\ "cre instead a group lated
employer. In the 2001 polio Iear. \then this ^\as a?5
pcrcent tliscouni -- the% paid ihrir annual adltutment
prcmiunts y;oinglisck to the 1092 polic\year. didn't

Page• 109

1

2 A. Uh-huh. 2
3 Q. Tell me how the Bureau would apply the 75 3
4 percent discount in effect for the 2002 policy year 4
5 because of the excess surplus in the state insurance 5
6 fimd? 6
7 A. Okay. Was the 75 percent given for bottt 7
8 periods'? 8
9 Q. It was given for both the fust halfof 2002 9
10 and the second half of 2002. 10
11 A. Okay. We wnuld -- we woulci have the claims 11
12 billing and then Nve would take 75 percent off of each 12
13 year. So for the annual evaluation for 6/30 tlierc 13
14 would be 75 percent redtlction lor -- I mean, for the 14
15 '93 rating year there t\ould be a reduction for '94. 15
16 '95.'96-'97. Each one I% attld have 75 percent taken 16
17 oft_ as \\,ell as the tinal adjustment. 17
18 O. And th:n's tl-ue c^i•n Ihough thcre i,% as no 18
19 dlseount for Ihe'93 plllic\ %ear? 19
20 :A. lhai's correcl. 20
21 CL So Ihe application ofthe di_,zount attaches 21
22 to pren iums incurrrd hc tha retruspectiN el% rated
='3 emploccr durine the etlicii\e period of the discuullt
24 as,ociated o'ith the exccss >urplus in the state
?s insurance liind? 5

Page 1Q :

1 A. You want to sav that again'? 1
2 Q. The application of the 2002 policy year 2
3 discount -- which N+r've assumcd to be 75 percent, as 3
4 set by ty1r. Cont-ad, right'? 4
5 A. Uh-huh. 5
6 Q. You told me earlicr that the percentage is 6
7 set by Mr. Conrad? 7
8 A. Approved by tt e adn inistrator. 8
9 Q. And that's Mr. C.onlad, isn't it'? 9
10 A. Yes, it is. 10
11 Q. lllal 75 perccnl discounl for the 2002 policy 11
12 yeat- applies to all annual adjustment and final 12
13 adjustment premiums incurred by the retrospectively 13
14 rated employer during the 2002 policy year, regardless 14
15 of iN fiich policy year is bcing paid at that timc? 15
16 A. lvld this person is a participant in retro for 1 16
17 2- 17
18 7hecappliedlilrand\Nereapproced- 18

1"cs, that is -- 19

t) --retlo5pecn\ciUCCIagZIUI'thi21)U2pollcA' 2^J

\Car.

A. lhat isc'onort. :22
So %cc aphlklhc 7^ pcrccnt iu all ofllteir

clnims cusb. c\rn though therc ttas no discount tbr Ihc 24
2 '92polcy Near. But \^c're pavlne92 pallQ year 25

the}'?
A. Uh-ltuh.
Q. But they received tlte 75 percent discount

only on thcir g-oup rated preniuntis, correct?
A. You nican the annual evaluation for 6/30.

2002?
Q. That's the end of the 2001 policy year, isn't

it?
A. Yes.
Q. But the 2001 policy year the're a group

rated enlployer, not a retrospectively rated employer.
For ihat 2001 policy year, even thougli there's 75
percent discount, the Bureau's policy has been to apply
tttc 75 percent cliscount to the group rated premium thev
paid for the 2001 policy year, corract'?

A. Yes.
Q. lt's also been thc Bureuu's pohc}not to

gice drat same emplovrcr tllc 75 percent discount durlne
the 2001 policy ^rar --

\. 1'cs.
Q. Ibr lheir rciro premiums iu^utred durinu

thai poltcy Ncai'.'
A. Yes.
Q. So in elTect, in appl^ing discounts lo

ntrospccti%ely raled eniplosers --;md 1'm just ialkinL,
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1 about the bottom line effect of all this -- if you
2 continued buying retrospective policy years from the
3 Bureau because you've applied and been approved for a
4 retrospective policy, you continuc to t-eceive the
5 discotmts.

6 But if for any reason -- I'ni talking about
7 the discount on your retro obligations -- premiuni

Page 112 1

1 A. Uh-huh.
2 Q. Peck, Hannaford & Briggs is a good exanrple,
3 isn't it?
4 A. Yes, it is.
5 Q. Once they went back into retro -- let's say
6 they were out for the 2001 policy year, during which
7 time, ani I correct, they received the 75 percent 2001
8 discount for just their group rated premium?
9 A. Yes. On the year that they were out. I

1 o don't remember the year. But that's correct.
11 Q. But just as an example --
12 A. Riglit.
13 Q. -- for illustration purposes.
14 A. Yes.
1 sQ. They go back into retro f'or 2002. .A iy annual
16 adjuslntent premitnns paid or incurred dul ing 2002.
17 because the\'re in retro, the 7^ peraentdiscount is
18 applicd across the board?
19 A. Yes.
20 Q. Why don't you take a look at that'' And I
2 1 want Nnu to take a luuk at that. Hacc ^^ou had a chance
22 to revieN^it- Nls. Pickcns7
23 A. [h-huh.
24 Q. I'tn going to he asking yotl sonle queaion.e
25 regardinw Ihis docunlent. 1lopelLlh' ou can help me

8 obligations. Are you following tne'?
9 A. 1'm follo«'ing you.

10 Q. But if there's a year vou choose not to apply
11 for and be approved for retrospective rating, you don't
12 get the discounts for the retro prerrliums vou continue
13 to inetndul-ing the policy year that you're a group
14 ratcd employcr, correct?
15 A 1"es.
1 6 O. So lthe bottonl linc rllecl is --.md ^\c can
17 applv 2020 hindsight tu this ans%+er-- thC Rurcau has
18 created a situatinn Nchere en1plwWrs mtt,t contirnue to
19 huP,rena poli^^' \tars froni lhe Hurcau in Ondcrto
20 rontinue the dlscount= that arr oihenv isc applied to
21 ihcir rruu prCnuunl uhli^alwm^:'

2 3

Faqe iltl

Q 11 r can u5e buc and applv lur .uld he approNcd

\Iti. II:AS fIN(JS: Ohjection.
A. linlplo\rrs dOn't hu^^ rclrn.

[31' \Ilt. (ORKI=R:

1 tor retro poliOcMeraVe s^nomnlous \^ith buving a
2 retl-o policy }ear. They do nlake a pa)lncnt to you.
3 don't thcy'? You don't give ay%^a^retro policyycar
4 co1'erage for fiee, do y0u'7

5 A. I dou't belie\e we chart*e.
6 Q. You don't cliarge prcmiums for thi.s
7 coverage?
8 A. We chat-ge premiunls for coveragc penod. But
9 you don't -- you don't buy retro.

10 Q. Okay. Let me reptunse the question, then.
11 Usiug 20120 hindsight analysis, the onlyway a
12 renospectiN ely rated employcr was goiug to continue to
13 receive discounts on a policy-year-by-policy-year basis
14 is if they continued to apply for and be apprm^ed
15 retrospectively rated cmeragc on a
16 policy-year-hy-policy-year basis'
17 :A. "1 hat's true.
18 Q. lf for amrcasirn Ihey eol tlul uf reuO and 18

19 into a dltkrent lurnl Of stale lund corcra,c. durine 19

20 the period Of bcmt! out Of renu. 0 rn Ihuueh ihrs 0

21 1^„Idd couunuc lu pac rcu-o prrnuurns. thcc ^^ ^wldll t1ci 21

22 Illc disaounl> ou thuse ietro prenuums'
2-1 A- I hat'^ collCCt.

25
O. OI12c tI1C\ 1^Y11t IAick IlltOletl"U --Lllld ^Olllc

elnplo\crs did a in and aut- duln't thQ

<
2t

25

Page ] 1 3

clanf-N^ some thines about this. And fur clarih
purposes, xNe're goiug to ask otlr c.ourt reporter to Inark
this as Plaintiffs Exhibit A. And I«'ant to use it
just for discussion putposes at this point. Okay.

(Plaintiffs' Exhibit A ^,oas marked for
identif ication.)

A. Uh-huh.
BY MR. CORKER:

Q. At the top of the chati we've listed BWC PY,
or policy yetus 1992 throug112002. Is that clear to
you?

A. Uh-htr, yes.
Q. And then just below the B WC is an example

pol,icy year. 1992. We indicate ihe 92 SARP or
senliannual mininwm retro prenliunt. SARP, as you'll note
from the ledger at the bottom stands I'or senlianntrd
nlininutnl retro prclnium. AARI'stands fior annual
adjustmcnt retro prcnliiml. And "c'\e put thc
cnrrespondine arllninistralivc reggdation in psi-enlheses.
And then FARI' is linal adju.stnlelu retra prcmlunl- S:AI'
heing pure state flrnd semlannual prcnliunl outsi'lcOf Ihe
I Ctro COI11Cxt.

Nc also h-mc RL'B, lchlch stands Ihi prenliunl
pa^ing subsetibers pald 199ti prcnnunts in lilll hut
recened a rebate check tioni O1i51C. equal lo 125 percent
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1 of 1997 premiums, exclusive of discounts. Yoti II also 1
2 notice at the left-hand eomer there's a colunm

Page 116

Q. As of -- for example, if we look at the retro
employer under BWC policy year 1995 --

A. Uh-huh.
Q. -- you would take that as of June 30th,

1995?
A. Well, if -- if you're saying they're paying,

yeah, the'92 through the'94, tlten that would have to
be as of 6/30.

Q. Okay. So the Bureau takes its snapshot of
tlie'92 throttgh'94 policy year claims costs effective
June 301h, 1995?

A. Yes.
Q. And subsequcnily bills the eniployer those

annual adjustment retro prelniums sometime afterJune
;Uth of 1995,

A. Yes.

Q. And Ihose arc the hllls that nced to be paid
\^itltili -li da)-s of receipC.'

A. Yes.
Q So -
:A. I3ecauce vchut ^-nu ha, e here. ilic Ncmit's

displa\'ed Is. Ilte ha\TOll is Ibr both halces of '95,
but the liilline is rcalht-or'94.

Q. In othcr %\,ncl,. thc ^cmi:mnual minimwn retro
prentiunt is for pacmIl occurring during the 1995 policV.

2

3 identi6ed as retro with an asterisk. Do you see that? 1 3
4. A. Yes. 4

5 Q. And going left to right under each of the BM'C 5
6 policy years, 1992 tluough 2002 -- let's say that rctro 6
7 etnployer initiated retro coverage July I, 1992, which 7
8 was the begimting of the 1992 policy yeal-, correct? 8
9 A. LIh-Ituh. 9

10 Q. "Ihey would initially pay for 1992 their 10
11 semiatmual mitulnum retro payment, wouldn't thev? 11
12 A. Yes. 12
13 Q. But there N^ould be no discount applied to 13
14 that p emiunt because there t+as no applicable discoum 14
15 for the 1992 policy vcar based on an excess surplus in 15
16 lhe state instu-ance fund: is tltat conect? 16

11717 A. Yes.
18 Q. And, again. as wc discussrd thls. I'm 18
19 re.icrl-ing onk to Ihe discounts Alr. C:onrad Ilacc prcmlun 19
20 paNmg, state fund emplo%ers because of the csccy< '. o
21 surplus in ilic slatc insurance funkl. 21
22 Durine the cotu'se uflhe 1993 B1>L piilic\
23 %cal; that samc retrospeeticehratcd emplo\er. \\lin is ; 23
24 continuouskapphingforanil heingapproced lor
25 retrospecti^chratcd policN .\cars tioni 1992 throtlgh

. Paa•-^ 7 7. 5

1 2002- Would pay its 1993 semimnnual t-cuo minnntmt
2 premium pay'nient plus its annual adjustment retro
3 premiums incutred for its 1992 policy vear claims: is

Page ]17

1
2

3

V'ear. Coll'ect^

A. Yes.
Q. 13ut the annual adjustment rctro premiums that

are paid during the effective period of the '95 policy
year, which begins July l. 1995, are paid somctime -
al-e billed and paid sometime during ihe 1995 policy
year'?

A. Yes. But it's for'94.
Q. But it's actually for '92, '93 and'94 policy

year claims'?
A. Yes.
Q. So I Nvill make that adjustnlent in this chatl

to reflect that in each policy ycar, whether it be'93,
'94, '95, or any other policy year listed on this
chart, the snapshot taken by the Burcau to capture the
annual adjtlstment retro premituns is taken as of Jttne
30th oI the polic^ xear indicated and it captures
actual claints co,cts or annual adjus(mcnt prcmiums -
bccause AVe'rc using those ternu sIwnvmousb- lor ilic
unniediatclvprceeiiing retro polic\- \ears Ihal nrc
x^nhin ilic tcn-)ear c%aluation pcriud. A1'ould Ihat rnake
it aa^uratc

,\ } r.^.
Q. No%cil'smcundcrslandingthat 1996N^aslhe

lirst pulicy year that prnate state fund employers

4 that correct? 1 4
5 A. Yes. s
6 Q. And in 1994, Qain, it would pay its 1 6
7 semiannual minimum I-ett-o premium and annual claims 7
8 costs or annual adjustment pretniums for the 1992 and 8
9 '93 policy years? 9
10 A. Yes. 10
11 Q. Do you see how this vorks from left to right, 11
12 then,forthe'95policyyear'? 77ieypaytheir'95 12
13 semiannual minimutn retro premium and their annual 13
14 claims costs for their 1992 thtaugh 1994 policy 14
15 years? 15
16 A. Yes. - 16
1 7 Q. Is all thxt acctuate thus as iar:' 17
18 A. It louks - tlle onlv part that's Conlitsinc is 18
19 Ihe% par Ihcir claim,^ bllling as 4 6.30. So I-- 1'm 19
2 o assuminL' that vou'rr -- \uu'n -- vou kinJ ol haNe thc 20
21 _^e, s nuxcd (ocrlhrr. I mcan. You hace -- 1 21

(1). 1I0N+^could %uu adjusl Ihis ch.ut on Ihal Issue 22
23 nlonc lo make it pertcctl\accuate? 23
21 A. I would put a column in that savs 6^?0 and 21

25 llten ^shaleNer -- 25
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1 received a discount on their premiums because of an 1
2 excess of surplus; is that correct?
3 A. I believe that is correct.

Page 120

aren't we?
A. Yes.
Q. Thev would pay the prenuum by February 28th

of 1997, and because lhe adnvnistrator detemuned there
should be a 20 percent discount, that 20 percent would
apply to the seniiatuiual nwumum retro prentium they paid
by February 28th of 1997?

A. Yes.

Q. That same 20 percent would also apply to the
payroll premiwn for the payroll Jmwarv 1.'97 Ihrough
June 30th of'97, orthe second half of the 1996 policy
year. And so the prenvtun they paid based on Ihat
payroll hv Augusi 3 1 st of 1997 would also rcceive a 20
percentdiscount?

A. Yes.

Q. But thal same 20 percent ^wuld also apply io
Ihe annual adjusuuenl retro prrmiums the emplo}er puid
arising out otclaini cosis incurre'l in its 1991. 1993.
1994 and 1995 polic%- vear claims''

A. And I hclie\r it shoold hane the 19vr, ;i.
^\ell.

Q. AV'eIl- %nu told mr Ih:u t,r Ihe 1796 h,,lic^
%-ear the Btircau \^ould lake itc;n.pshon louc?Otlt ol
9!i ?

a No. Por'97- frn-thc'9orjtuw^ejrit

2

3

4 Q. It's also my understanding from docun ents we 4
5 received from the Bureau that that initial discount Nn as 5
6 20 percent. Does that sound about right? 6
7 A. Yes, yes. 7
8 Q. And so for the payroll -- and again, wc'rc 8
9 referring only to the retro employer witlt the 9

10 asterisks, moving left to right, for the payroll 10
11 incurred by that reh-ospectively rated employer during 11
12 the 1996 policy year. 7hey would payjust 80 cents on 12
13 the dollar, having received a 20 percent discount on 13
14 their semiannual minimum retro premium? 14
15 A. Are you -- 15

16 Q. 1'm tmder the B1^tC policy year 1996. 15
17 A. Right. I just N^ant to understand, in this 17
18 colunln Iterc ^ou haN•e -- you have the asterisk up hcre 1 18
1 9 16r relro. Does that nican anv rrtro cntplover- or are 19
20 wu saNing that Ihcse people Ncho trerc retro -- ^0
21 Q. I'm relerrin^, onkto Ihe h%potltctical retro 21
_2 rntplover -- r22
23 A. ()ka\-. ^3

24 Q. -- ho Was conlinuuuskin the Petro 24
25 prograni -- 25

Pago 119

1 A. Okay.
2 Q. -- on an annual basis hom 1992 policy vear
3 tluough the 2002 policy year.
4 A. Okay.
5 Q. In 1996, when the Bureau first intplemented a
6 discount because of the excess smplus in tlte state
7 insurance fund, the administrator detennined that thcl-e
8 should be a 20 percent across-the-board dividend to
9 preniium paying state fund employes, correct'?

10 A. Yes.
11 Q. Now, as applied to the retrospeetively rated
12 employcr, that 20 percent Wrould fitst apply to the
13 semiannual minimun retro premiuni the employet- paid
14 based on pa}aall for the second halfof 1996, eotrect,
15 becausc --
16 A. You mean the 7!1?

17 Q. The 7= 1. '96 tu Uecembrr i I st_ '96 pavrol I.
18 A. l'cs.

19 t) That's thc lirst stx montlts ofthe 1990
20 polii\_ce:ir,isn'tii''

21 A. I call it Ihe first halfoltlte pulicc \rar.
But tltat's okas.

24
Q. Uka\. Irslhalforfirasix months--
\. IZight.

1
2
3
a

5
6
7
8
9

10
11
12
13
14
15
16

]. 8
19

21
2

23

24
25 Q. --" e'restilllalkmgaboutthcsamething: j25

Page ]='7

"=otdd bc 6;30. 6,311. '97.
Q. Correct.

A. That's Why J said oVer here you -- vou haNe
t(tc payroll portion, but it's not niatching up with the
annuai billing that goes with the associated policy
year.

Q. Here's what I wanl to get to, Ms. Picl(ens.
The 1996 policy year lasts from July 1,'96 tl ough
June 30th of'977

A. Yes.
Q. 1'lie billing for annual adjustment retro

prenuums that occurs during tttat same 12-niontlt pet-iod
coulcl not possibly capttnc actual retro claims costs
incuned b), the Bureau during that 12-month period.

Let me rephrase that or restate it so you're
clear, because I can Icll from ^rour expression I'^'e
losl ^,oa

Thc Btucau %+illsend out hills 16r.111nual
adju.tmenl pcmiums. expecltm! Ihem to bc paid withirn
1S da^s_ duriug Ihat 1996 ptlic%^enr.

A. 1'es. I afrec (hat s^r srnd out hillin,ts, but
it'c nol -- it )nu'rc cacma il's 0 30,'96_ Ihat is
lor tlte'9i billine \ear -1nd Ihere ^r,tm'I a diNidc•nd
zi rn lh.u \rar.

Q. Qkan'. Oka%. So %\ hen do sau -- tiN hcn would
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the Bureau apply the 20 percent discount effective
during the 1996 policy year to a retro employer's
annual adjustnient retro premium obligations?

A. For the 1996 claims billings we would bill
thetn 6/30, 1997. And that billing would have the 20
percent applied to it, if that person was in retro for
that -- for the 1996 rating year.

Q. So sometime after the end of the 1996 policy
year the retrospectively tzted eniployer who has been
continuously in the retro prograni from '92 through the
end of the '96 policy year will receive an atulual
adjustment ret o bill for ttte'92 through the '96
policy year'?

A. (Nodding head.)

18
19

1

y

Q. So to clarifk this chart. should vae put uuder
thc 1996 policy ^car -- do v-ou scc v+hcre AARP is in

A. 1'es.
O. l hal should reallvbe'92 through'96?
A. C'orrect.
t) :And vX e ^houlJ clarifc that that 1996 annual

adlu tment rrtrn prcmium billint does not go out until
a(ter luhl. 1997 or--vvhichisthecloseofthe'96
polic^ v'ear

^.^Page 124 1

1 policy year, correct'?
2 A. Say that again.
3 Q. If we go to the 2002 policy year --
4 A. Uh-huh.
5 Q. -- which concludes on June 30th of'03 --
6 A. Uh-huh.
7 Q. -- at which time the Bureau takes its
8 snapshot of all retro preniiums owed for each of the
9 retro policy years remaining in the ten-year evaluation

10 period, correct'?
11 A. Yes.
12 Q. 7'hen the Bureau will capture on Junc 30th of
1 3 '03 annual adjustment retro premiums incuncd by the
1 4 employer during the 2002 policy year for any one or
1 5 more of its 1992 through '02 policy Near claims"

1 16 A. Actunlly. '92 would be closed out -- oh. \cail
17 a minule. Sorry. No. 7'hat would be okay. Make that
18 2002. and that's the final , ear for'92, the tinal
19 billing.
20 Q. And thcn thcvwould also get their f inal
21 adju.stment relro prcmiunt shnrtlv afier .Ilie "l_)th 01
22 '03, hutjust fiirtheir'92 p0liwvear'
23 A. l'es.'t

L4 0. And the linal adjuslment retro prcniitnn
2 4 .-\. I htll s coiTCCt. ' 25

Page 123':.

1 Q. And so to make this tutifbnnly correct- the 1

AARP undcr thc 1997 palicN;car shuuld -- vvill capture 2

3 annual adjusttnent retro prenvunrs incuned from the '92 3
4 to the '97 policy years; is tltat correct'? 4

5 A. Yes. 5

6 Q. And we can just add one number as we go 6

7 down -- or go across each policy year? 7

8 A. Yeah. 8

9 Q. '98 policy year captures'92 through '98 9

10 annual adjusttnent retro premiums; is tl at correct'? 10
11 A. Yes. 11
12 Q. The '99 policy year captures the '92 tlirougli 12
13 '99 annual adjustment retro premimns? 13
14 A. Yes. 14
15 Q. The 2000 policy year captures annual 15
16 adjustment retro preiniums front'92 through 2000? 16
17 A. Yes. 17
18 0. It vvc :_to lo 2(101 polic.\ccar. the Rui eau l.8

19 e:tplure.s anuu.ll atlju5inient retro piemiums 11o111 '92 19
ihn,u,Ji 'Ol" 2 0

1 \. 1'c^. 21
Q. ,Ami Ihrn vchen vvc gct to the 3002 polic'vv-ear. 2?

Mh ch- likc ull other \'erus. is billed lo a retro 23
cmplovcr at lhe rondusinn ofthc polic}' \rrar -- vvhich '24

25 in this case vvould be Jtmc :Oth ul '(1 i for the 2002 25

billine for 1992_ together v+ith the annual adjustment

Paye 125

retro billings incwied during the 2002 policy year
with respect to any one or more of tlie claints occurrine
during the '92 through'02 policy years, that would be
one bill?

A. Yes. It's one imroice.
Q. One invoice, payable within 45 days of

receipt'?
A. Yes.
Q. And if there was in 2002 far private state

fund entployers a 75 percent discount, thenjust like
the aruttlal adjustment retro premiums would be
discounted by 75 percertt, the final adjusunent premiuni
would be discounted by 75 percent in the scenario we
just discussed?

A. And lttey gave the di.scount Cor both payroll
periods?

0. On the assumplion that the 75 pcrccnt
discount applied to both the iitstand cecond lialC--

:\. 1'es.
Q. -- of lhc 2002 policc year, thcn all ofIhc

annual adjustmeut retro premiunts would bc discounled bc
75 percent, as t^orll as the linal adjuslnrnl reti-o
prcmium litr the 1992 polic\' yettr7

\. 1'c,
Q. Once thal 11na1 adjustment retro premium is

32 (Pages 122 to 125)

www.elitereportingagency.com
513-233-3000

Page 122

21`339d7a-3fa4-4c57-923f-cb135717a32d



Page 126

1 paid to the Burcau within 45 days of receiving your
2 invoice, ttte employer has no further premiunt
3 obligations to thc Bureau for its 1992 policy year
4 claims?
5 A. Yes.
6 Q. That's correct?
7 A. Ull-huh.
8 Q. Tltey tinally put it behind thenl --
9 A. They paid the bill.

10 Q. -- is thal corrcct'?

11 A. That's what you said. right? 7hey paid the
12 bill, so they're done.
13 Q. 71tey paid ilic bill-
14 A. Yeah.
15 Q. Pis. Yicke•ns- Ivvanl vtw to ass.unte litr
16 purpusc.^ of the neU ^enes rlf yuestiolis lha( vve'rc
17 talking about Unltcd C)ain Purnters. \\ ho \.as

--18 retrospeciiveh rtued ^:ontlnuuusk lint - I.'0
19 nhich is he he^innln^ ot thw 1989 polls'v^ear.

20 correel"

A. I'h-huh. «
27 Q. - Ihl'Oll_h ^elAIimbCl' _3rlth ol1995. ^11 IhC%

23 vicere conlinuouslc a renolpertivek rairtl slat2 tilnd

24 enlplocer br 7 I . S 9 throueh tieptemhcr 30th ol 1995_
2S _Andlheyhec;lnlrmcll=insuredclfcetiveIU-1,1995. lf

1 vve go to tlie 1996 policv vear --

Page 128

1 Q. Okay. The retro employer who was in retro
2 for the 1996 policy year -- again, I'm going back to
3 the hypothetical retro employer.
4 A. Uh-ltuh.
5 Q. -- would have paid almual adjustment prentiunts
6 for the '92 policy year, rigltt?
7 A. Yes.
8 Q. Referring only to the '96 policy year now.
9 A. Yes.

10 Q. Tlte'93, the '94 policy year, conect?
11 A. Ycs.
12 Q. And all of the'95 policy year, ineluding
13 that July 1 to September 30th, 1995 period where UDP
14 \vas still paying retro annual claints adjustment,
15 Correcf?

16 A. Yes.

;17 Q. 7'hc retro cmplo)er who was in ilic
18 retro.spective progrant for 1996 vvutdd have paidjust 80

9 cenls on the dollar of those retro prentiunts, haVing
received a 20 percent discount:'

A. A1'cre vrou talkinc as of 0 30- 1990 or (i'30 --
Q. No. I ant using the adusted funnat here,

based upon votu testinlom. that titr the 1996 policy
War retro mtnual adju.itnlcnt and final adjustlnent
pl-cmlurns arr not billcd until the conclusion of the

Page 129

2 A. Yes. 2
3 Q. -- at lhe top --
4 A. Uh-hull. 4
5 Q. - and then vvc go dovnt thal coluntn to United 5
6 Dairy Farnters, they didn't pa}:a 1996 sentiannual 6
7 prentiunt of any nature. did they? 7
8 A. No. 8
9 Q. But they would have paid tlteir annual 9

10 adjustntent retro prentiunts for their 1989 through 1994 10
11 1-etro policy years, together with any clainis occurririg 11
12 during ilic 1995 policy year between July I and 12
13 September 30th of 1995; is that correct? 13
14 A. Ycs. They were retro. They would have been 14
15 considercd retro for 7/1,'95 through September 30th. ^ 15
16 So thcy would be responsiblc for any clainl billines 16
17 ihat occuned-
1 8 Q. :1nd the\vc,luld harc pald tho,e shorlhaRcr 7 8
19 Ihc 199u pohr%ear lix 'lnain, anv annual adlusunenl 19
^0 claints cosls or prcmiums inalncd bv Ihe Rureau durlnL^ 2C
; 1 lhc 1990 pollcvrc.lr filr .mv` lmc (1r morc <11 I Ileir rctrla ^! 1
2 _2 pollc_\\YJIS Ilolll Il)191hrotIL11 tiCPlelllber 31)0h of 199^.' _

'3 :1 1'rs. The vcould have the annual evalualirm <<
-1 as Ol 0 . itl, YOrl. alld II R Ollld h IlA-i bCCll IUr'S 1) ` ?^

2 5 Ihrouah Scptcnlbel; vNhen Ihevvv'enI sell=instlred. 25

policy year, so thai eflcctiee .lunc 30t1t of 1997 --
A. iJh-huh. okay.
Q. -- you \aould haN e scnt out retrospectiveh

rated bills for the 1996 policy year, correct?
A. Yes.
Q. BecauseJune 30t1t of 1997 is the conclusion

of the 1996 policy year.
A. Yes.
Q. And to the retro employer who's been in the

retro program continuously since 1992, the bill you
send out shortly afler ,lune 30th of the 1997 for the
1996 policy year will include annual adjustnient retro
premiunts for claims costs incurred during the '96
policy year by the Burcau in any onc or more of the
claints arising out of the 1992 through 1996 policy
yeal :s?

A. Yes.
Q. And to the extent Unned 17ainfallners vvas

rclrospcctiNckrated. prior to 10 1 ol 1995. thcN
\Wuld recei\c a billing litr ilic -- lur Ihe 1992 polic%
vear cluims Mherr cosls vcrre ineurrcd b\the I3urcau
durin2 the 1996policv)'car-oorrect'

A State lhal a^snin.
Q. To the cxlrnt lJnitcd Dair`r Pallncrs vvas a

relrospec ti\ely r ated cmploNer prior to I c)i I.'95 --
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1 A. Uh-huh.

Page 132

Q. There was a 20 percent premiutn discount
applicable to all pren-iium paying state fund employers
for the 1996 policy year, correct'?

A. Yes.
Q. So when the Bureau sends the hypothetical

retro etnployer who has been in retrospective coverage
continuously since 1992, and they send them that bill
for the '96 policy year, they will see an
across-the-board 20 percent reduction in all annual
adjustinent retro premiums paid for all relro policy
years still in tlieir evalitation period`?

A. Ycs.
Q. Induded in that hvpolhetical retro

emplover's evaluation period are retro claims arising
out of injulies and illnesses occurring during the'92
through'95 policv Vears?

A. For claim costs that associate wilh that.
Q. For claim costs incurred b_\the Burcau during

lhc '96 pol ic^vear?
A. Yes
Q Includrd in lhc hillin" wnt uo Uniled Datn

Parmer> --
1 1'es.

(L -- I- w annual adjustnIent rcuo prcnliunls trould

be ;ictual claMns costs or annual adjustment costs lor

Paye 133

the 1992 througli thc 1994 policy vcars- correct?
1. Theq -- \ e're rnot paying attention lo this

here saving they sot in in 1989?
Q. I just want to focue on those yeats that

ould be tdenlical to lhe veats the hypothetical retro
employer is paying at the same time. Okay. So just
pretend like they'rc in '92 as well.

A. Okay. 1'es, if ihcy're in '92 as well.
Q. So the billing goes out at the same time.

The hypothetical retro employer we'vejust discussed
gets the same bill at the same tinre as United Dairy
Famlers.

A. 1'cs.
Q. And undcr the f'acts that I've just described,

bodi the hypothctical retro employer and United Dairy
Famicrs are billed for annual adjustnlent retro preniiums
incuned b% thc Burcau durinL lhe 1990 policv ^ear
mohing rlaim.s arising otit of inluries nr illnesses

incurred dunng Ihc 199-1 199_ and 1994 policr I°ears>
A. l e^.
Q. ,it Ica,t in part. I'he hkJnotheticail retro

cmplo%rr --
A :1nd'95 as X^cll.
Q. Correct.
A_ So it NNould be for the same veai5 basicallv.

1
2 Q. -- the Bureau will take its sarrte snapshot of 1 2
3 UDF's retro history --
4 A. L1h-huh.
5 Q. -- as of June 30th of the 1997?
6 A. Uh-huh.

3
4

5
6

7 Q. Artd tttey will send Llnited Dairy Fanners a 7
8 bill for any claims costs or annual adjustment pren iums 8
9 incuned by Ihe Bureati during the tenn of the '96 I 9

10 policy year arising ottt of clainis that are still in the 10
11 retro evaluation period. They N+^ill send them a bill 11
12 for any claims that thcy had frotn 7/1, 1989 tluough 12
13 Septetnbcr -- did yo(i say it %^ as September 1 st or 13
14 September 30th of 1995'? 14
15 A. September 301h of 1995. 15
16 Q. Because all ofthesedaims are still in the 16
1 i ten-year0aluation period'
18 A. 'fhal's conrct. ] 8

19 Q. No%N, iu Ihat situation. tU)f i; pa%ingrctru 15

20 annual adlustntem premiwns Ibr m:1nc ul tlte same polirv 20

21 ^c;irs ;u the retro cmplo% rr kk lto has been in tlic 21

22 pro grnm -- the ieuo progi :im continuouslv. correct° -

23 A. Ycs. %s

2-1 Q. The '92 policv %,ear. thc "93 policv ^rar: is 21

25 thatcorrect? ! 2S

Paae 7.;i

1 A. Yes. 1
2 Q. The '94 policy ycar. cotrect? 2
3 A. Con-ect. 3
4 Q. And at least a poi7ion of the '95 policy 4
5 year? 5
6 A. Yes. 6
7 Q. Atld the Burcau's practice in 1996 - or at 7
8 least I should say fot- thc'96 policy year, to the 8
9 exteall those Iwo employers ^+ere paying the samc atutual 9

10 adjustment retro premiums for the same policy years 10
11 that overlapped -- 11
12 A. I'm sony. I got distracted. 12
13 Q. The extent these two etnployers \rere paying 13
14 annual adjustment retro prenuttnis -- 14
15 A. IJlrhuh. 15
16 Q. -- for the same policy %'cars that 16
17 o^erlapped -- yau h1IIo%\nte so fai"
18 A. No. 18

19 Q. All right. Lct's urk,this avain. 19
20 Nls. Pirkrns.
2] A. Oka%. 21

.^ Q. The Burcau took iu snapshoi ^,friiro claims 2 ^

23 costs or annual adjusuneni e,kpenses on or aficr June ?Q _

J. 1 of I99' Ior thc 1990 polic^N "r". 24

25 A. Ycs. 2`
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1
2
3
4
5
6
7
8
9

10
11

Page 134

Q. The hypothetical employer received a 20
percent discount from the Bureau on its '92 throttgh'95
and '96 annual adjustment retro premium expenses,
didn'tthey?

A. Yes.
Q. Urtited Dairy Farmers having paid the same

preniiums for at least some of the same policy years,
right?

A. I don't laiow -- when you say sante premium, I
don't know what you nican.

Q. The same annual adjustinent retro premiuni.
A. You ntean they're going to get billed for the

Page 136

several of the same policy years, 1992, 1993, 1994 and
a portion of 1995, over aed above the fact they're also
being billed for their 1989 policy year claims, their
1990 and tlteir 1991 claims?

A. Yes. Tltey're self-insured now. So no.
they're not a retrospectively rated employer.

Q. They pay 100 cents on the dollar for all of-
their retro premiums?

A. Tltat's correct.
Q. And if we take this --just using United

Dairy Farmers as an example. If t+c go to the '97
policy year and asstnne there was a 75 peicent discount
forthe entire year, Ilte hypothetical rctro employer
would only pay 25 cents on ilic dollar rvhen tltey recwe
their 1997 annual adjustmenl rctra pren»um hilline.
correct'?

A. Yes.
Q. But l lnited Uain Farnters would recei^e Iheir

same --
Q. "I hey're going to get an annual

retro premiunt billing, aren't thcy'?
A. Ycs.

adjustment

Q. .lust like ilic hypothetical retro eniployer'!
A. Yes.

Q. And the %'ears caplured hv Ihe 13ureau %thcrt
Ihcv send uut the 1996 policv war annual adju.stmeni 2o
relro hilline Mll acttmllNhe liom 1989 polic\ \ear 21
throt111h Septenhcr ;Uth of 2q()^ pulie^. War. c0rrect7 22
A. Yes. 23

0. And at lensl sonle of those ^ears o\zrlapped 24
ilic samc polic\years as ilic hvpolhetical retro 1 2=

Page 1351

1 emploNer''
2 A. Yes.
3 Q. '92 through '94 and a portion of 1995.
4 corrcct?
5 A. 1'cs.
6 Q. The hypothetical retro employer gets the 20
7 percent discount ort all of its annual adjustment retro
8 premiutn, regardless of the policy year irrvoh•ed,
9 correcC?

1.0 A. I don't know \a hat you ntean wlien you say.
11 regardless of the year involved.
12 Q. 'ilie hypotlietical retro employer- t-eceives a 20
13 percent discount on its 1996 policy year annual
14 adjustinertt retro premiums, regardless of which policy
1S vear that annual adjustntent retro prernium is traceahle
16 ta7
17 A. Ifwu mean fiom 1992 duoueh 1996. hccattse
18 those %kere ilic vears of participanon. then %rs. I
19 a---rre ^^ith that.
20

annual adjusuttrnt rruo billine liu ntam, of Ihc same
polic^seai:ti. nontc lhat aren't identic:d to ilic
hNpothetical emploNer. and ihec ^\uulil p,t%lUH ;enr
dollar ac•i»s the hoarJ?

A Ye,.
Q. And hecausc ihr% N+ent sclf-irn,ured clti•cli% r

101,95 until such timeas the\eXh.msl thc Iln;d

1 adjustment premium payments on thcir last retro polic^
year, they're going to continue to pav 100 cents on the
dollar f'or any amiual adjustmcnt retra premiunts or
final adjustntent retro premimns the Bureau charges
them''

A. Unless they gci back into retrospective
rating.

Q. Which is another way of saying that the only
way you can qualify for retro discouttts is to be -- is

10 to apply for and be approved into a retrospective
11 rating program during the policy year that axresponds
12 to the effective dale of the discount?
13 A. C:oti ect.
14 Q. Now, in 1998, it's mv uitderstanding there was
15 no discount. but instead a rebate. Does that
16
17
1H

19
Q. (_ncuC 1!1111odDainFarntasn2uldn'trcrei%e C2o

I iltr discount on amof its annual adjusttnent reuo 21
2 prrmium:. %kimld Ihcv? 22

a l-ilal's iorrrcl. i 23
24 cn Ihouyh thev're lxin8 billed at the same 24
25 unte an annual adjustmrnl retro premium for at leasl i 25

conespond witlt lour understanding of what happened in
1998?

A. I belie\e that's coiTCct.
Q. And that rehatc %^as ^^cneralh1?5 perccnt ul

an indiaidual cmpkw% er's paid premiwn tur the I99?
policN

A. I hat sounds about ri u n.
Q. Nmc. Unilcd Dain^ Panners. Fri^ch's and

f. 11`_ f IaiTis Cornpam, ploinrufls in thi, aclion. all

paid ietrospecti%chiated annttal adjustnrent premiuros

n
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in 1998, didn't they? 1
A. 1998. Yes. 2
Q. And they all paid retrospectively rated 3

annual adjustnient pren iums for the policy year 1997, 4
too, didn't they? 5

A. Yes. 6
Q. But they didn't get any rebate at all in 7

1998, did they? 8
A. 1-- honestly, I don't know sitting here. 9
Q. AVhat are the chance they received a check 10

from the Bureau for a dividend in 1998 that took the 11
fornt of this 125 percent rebate, having been 12
continuously selGinstn-cd, in UDF's case, since 10/1, 13
'95, in Frisch's case since 6/l,'96 and nt the case of 14
J. W. I larris, from 7, I,'96? 15

y1S. 11AS-1lNGS: Objection. Go ahcad. 16
A. If «e'rc lollo%\ing this cha_rt and %sc look 17

herc, thcn nii, the% n< uld not. So -- 18
131' NR. ('ORKLk: 19

O. :lside trom the ^:hart, based upon youroMI 1 20
cy enenee at the Bureau -- 21

1. 1\"cll. X\ Itat --
C). -- hat %ciiuld thc chances hethe Btnrau paiil

2 3 them a di%idend rehate in 1991^"
1 think thcre N^ ;w a SI dnidcnd or

Page 140

atmual adjustment or 6nal adjustment prentiunts thev
were billed after the effective date of thcir
self-insurance would be paid at 100 percent of the
actual billing, regardless of whether the Bureau had an
effective dividend percentage or discount percentage
for the prenntuns incun-ed after the effective date of
the self-insurance?

A. 'fhat's conect.
Q. Ms. Pickens, a retrospectively rated entployer

continues to pay retrospectively rated atutual
adjustntent and final adjustment prenuums even after the
effective date of their self-insurance, don't they?

A. Ifthey still have the liability, any of the
years left.

Q. In olhcr Nvords, if there are still policy
years %\ithin the ten-Vear evaluation period --

A. That's conect.
Q. -- the lact th:n they'ce become sell=insured

docs not rcliere thent of anv prentium obligation
incuned in association N\ ith their retro policv
vears'?

2z A. That'., con'ect.
23 Q. No^^- pri^r to becomin^sell=insured- a
24 re[raspecti 'rl raled statc tund emplo er is eligible
25 for ceriain benefits a^ ailahle under the tcarkers' contp

Gage 1_9

1 something -- sonie other kind of diN'idcnd that some 1
2 self-insureci eniployet-s received. 2
3 Q. pkav. 3

A. And I just don't recall all the details. 1 4
5 mean, so I just can't say dtat I know for a fact thev 5
6 didn't.

7 Q. Okay. Now, if we look under the 1996 policy I 7
8 year, you'll note that with respect to UDF, Frisch's 8
9 and J. W. Hanis, I put an N/A under the '96 semiannual 9
10 minimum retro prentium -- 10
11 A. Yes. 11
12 Q. --to indicate nol applicable. That would be 12
13 accurate, wouldn't it? 13
14 A. Y'es, yes. 14
15 Q. And the same would be true because we put 15
16 not -- ^^e put NrAs under each of thosc policy Years as 16
17 lherelate to the semiannual mininumi reu-o premitun. 17
18 "Ihc% I ust Nx een't p:ning Scmiannual retro prcntituns at 18
19 an_^ timr ullerthe% becomc sell=insurcd'1 19
30 You me;tn thev ^cercn'i pa^ing pa^^roll reports 20
21 or thc pu rroll portion ^^f it' 21

(orrect. - .,
lnu'rc nut talkimg about the annual 23

24 cNaluanon? 5'es. lhaPs ccirrccl. 24
^). Oka^. ;An^i it's also c'orrcct that. lltcn. anJj 25

Paae 1 ; i

la«s ot Ohio. For esamplc, arc )ott familiar \^ith

handicap reimbttrsenient?
A. Yes.
Q. Retrospectively rated state fund employers

are eligible for handicap reimbursenieut, correct?
A. That's con-ect.
Q. And you understand handicap reintbursement and

how it \vorks?
A. I mean, I know the concept.
Q. If an entployee's injury and resulting

recovery is made more serious because of a preexisting
ntedical conditionthat the law views as a handicap,
tlten the state fund sutplus account will incur whatever
percentage cost of that claim is attributable to the
preexisting handicap'?

A. lltat's conect.
Q. And retrospectivclv rated eniploNers who are

in thc state insurance ILnd arc clictble for that
handicap reimbursentent, if the faets ofa particular
claint jtislilN'a handieap ^Mard'

A. Thal's correct.

Q. Nom. it's also imunderstandine that aflet a
retrospecwcly rated emplo)cr becomes self-insured arni
during the titne. subsequent to their sell=insurance,
%+hcrc thcy still have retrospecli%cl\rated policy %car
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1 claims in the ten-year evaluation period they can
2 continue to apply for handicap reimbursentent in their
3 retrospectively rated state fund claints, even after the
4 effective date of tlieir self-insurance'?
5 A. That's correct.
6 Q. They can apply, as long as they apply within
7 the statute of limitation for filing a handicap
8 reintbursementapplication,correct'?
9 A. Yes.

10 Q. And I believe tltat's six and a half years,
11 isn't it'?
12 A. I don't luiovv ilic --
13 Q. Okay. But il'CJnitedl.)aily Famters became
14 selt=insured l0/1 of'95 and thevhnd an injuty occur
15 on Scpiember 30th ol '9i. thev- rould Jile for handicap
16 rcimbursement in thal .Scpiclnlicr30th 1995 rctro-cov'ered
17 injunclaim cv'en allcr the clleclivc datc af Iheir
18 sell-insurWtce.'

19 A YCS.

2o Q. :And Ih:n apphc, tl0lI vvauld hr proceS,ed. and
21 thcir Iinure annuJl ;I,Iluslmenl and linal ,liljuatment
22 prelnium; \\ould bc rcduccd h\ \chal.\rr apphcabli
23 handicap pcrcenwec \cas charted in Ihw ^Inplu;
24 nicould'

S A.

Paac 14=

1 Q. ;titd that apphcable pereentage v\ould be
2 charged io Ihe state limd buckcl o( the stuplus
3 account, N+ouldn't il'?
4 A. Yes.
5 Q. And state fund emplo\ers also benetit by
6 surplus reitnbursenicnt in successful appeals, conect?
7 We talked about that earlicr.
8 A. Yes.

9 Q. So let's take that same Seplember 30th claim.
10 The employer contests the allowance of the claini, but
11 the hidustlial Commission allows il. You'rc going to
12 send that employer, United Daip, Farmers, an annual
13 adjuslnlcnt billing for that September 30th claimjust
14 as soon after you begin incut-ring those expenses as you
15 can?
16 A. Well, we do il at thc ncxt annual

17 ccaluation.

18 Q. ('onect. Anci Ilien ilic emploccrappcals it

15 intu courl.

Page 144

A. Yes.
Q. They then submit the judgment entry to the

Bureau indicating the claimant has no right to
participate for that September 30th, 1995 injury, and
their next billing will be reduced -- ttteir next annual
adjustment billing will be reduced by $50,000. And
that $50,000 will be charged to the surplus account?

A. Because the court ruled that -- yes. 1liat's
true.

Q. And again, that $50,000 is charged to the
state fund bucket of the surplus accotmt'?

A. Yes.
Q. Let's take that sanic September 30th injury

claitn. "I'he employer doesn't contest it. It's a
compensable claim, and the employee needs vocational
assistance and they qualify for rchabilitation,
iglit'

A. Uh-huh.

0. Bul the qualilication doesn't occur unlil
after the emplnyer has bccome self instue. hecause
the}vvere sell=insured etlectivc the next dav: Ilte
cost oC lhat rehabilitation prokRam vvi I I be borne bv
ilic state fund buckct of the surplu's accounl. cotrect'?

A. t!h-huli.
0. And that vcill rcduce thc annual adjustment
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1 preniiunt othernise paid by United Dairy Pm-mers, vcon't
2 it'?
3 A. It will not be included in lhe annual
4 billing.
5 Q. Right. Anotherbenefitstillavailableto
6 this employer undcr its state fund claims, cotrecl?
7 A. Yes.
8 Q. A benefit only available to state fund
9 employers, cotrect'?

10 A. To state funded clainls. Yeah.
11 Q. Okay. Now, during that reltabilitation
12 pcriod, the employer receives Iiving maintenance \vage
13 loss, don't they?
14 A. Yes.
15 Q. 7-hat's nol charged to United Dairy Parmers,
16
17

is it'?
A. No.

1 18 Q. Chat's charged to the siate ftuui bucket ol
1° the sulplus accounl 01 thc slalc instnancc lund. isn't

\. Ilh-huh. 2o
Q. And le['s sac c^pen>^s arc continuing io he 21

23 inculicJ Jurln'-' the pendcncv oflhe appeal. I el's sa_v^

23 il. rSU.UtiQ. l3ul he cmpluvcr is>uccesslul in 2^

2d Ihat appeal to coul-t. Ihcv'r!nlm a srll-lnsured 24

2 5 elnploA'cl. C011CLt" 25

It''

A lcs.
(1), tio in Ihe adminisnaiion of Ihe

retrospuctiveh' rated claims lhai rcntaln in the
emplovrr's Icn-vear evaltlalion period stlbsequent al the
effecuvc date ofthe emploser's sclf-Insurance, the
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1 administration of those claims doesn't cliange one iota
2 in ternis of how those claims are processed by the
3 Bureau or what the cost inipact of those claims will be
4 on this employer?
5 A. It's -- yes. It's the state fund rules that
6 apply.
7 Q. Okay. Correct. You are referring to the
8 Bureau's administrative regulations?
9 A. Yes.

10 Q. And so tl ere's really -- liom the employers
11 perspective, they're still paving state fund pretniums
12 after the effective date of their self-insurance,
13 aren't they?
14 A. Say that again.
15 Q. From the employer's perspeclive, United llau\
16 Parmers. that became self instnrd on 1 U' I,'95, afier
17 10'1 nf '95. because of their prior reuo,pecti%el%
18 ratetl state lLnd experiencc, thc^'re still paning aatc
19 ftmd premiunts. Aren't thcl"
20 A. You saNliont thr emplkwcr's pcrsp^etiNe°. I
21 dott't I:no« N\hal tltetr peispcCtice ^\uuld he.
22 Q. Well, isil true lltat tlieccanlinue Itt pay
23 ^totc fund prenEunls atler 111; 10f '9i litr a.^ I0nt as
24 Ihc\ hacc continuing rctro policc \ rars in the ten-vcar
25 n.dtrttiun period'? - - -

t,yE 14-

1 A. ] es.

2 Q. ]s it also truc that Ihey coniinue lo yualify
3 for state fund benefits that have a benefieial impact
4 on lhose premiutns?
5 A. On those claims. Yes.
6 Q. Okay. With respect to those continuing relro
7 claims that are still in tlteir ten-year evaluation
8 period, do they lose any benefits the Bureau notmally
9 provides state fund entployersjust because they went

10 self-insured on a prospective basis?
11 A. For those claims they have the exact same as
12 any other state fuud employer.
13 Q. The exact same benefits, the exact same
14 rights and responsibilities'?
15 A. For those claims. Yes.
16 Q. Okay. Nov, Ms. Pickens, you ha1 e defended on
17 behalf of the Burcau a number of dil'ferent protests by
18 cmplosers. diffcrcnl enlplovers. voing to the issue of
19 the discount progrant traceable to Ihe esccs, swplus.
20 Ila^en'I wu'^

21 A. lou mean the dicidend;
.^^ Q. 1'cs.

A. Oke}- 1"cs.lh,1% r.

2? Q. ;And i've re% ic%ced Ihe adiudicuunf! commmitnec

25 dccisions where \ ouAc preparetl a stalcmeltl ol lact --
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1 and you're the one who prepares those statements of
2 fact, don't you?
3 A. Yes. On sonie of them I did, on some of them
4 1 didn't. Ron 1.ukey (phonetic) prepared sonie.
5 Q. Okay. After t-eviewing the documents, I want
6 you to tell nie if this impression is wrong. It's my
7 underslanding that you have defended an employer's
8 continuing right to dividends traceable to the excess
9 sutplus in their continuing relro premium obligations

10 after they've become self-insured because of a Burcau
11 policv that only recognizes one identity of an employer
12 at any given time. Is that an accurate statement of
, 3 the policy?
14 A. No.
15 Q. Tell me what thc accurate slatement of the
16 policyhas becn that vuu haNe use to defend the
17 I3ureau's praclicc of denving employers fike lJnited

- 18 I)ain1=armer..l. \\ . Harris and Grisch's discounts on
19 ilic retro prcmiunts Ilic%paid the Bureau subseyuent to
20 ilic cllecme date ofthcir scif-Insurance.
21 ?,. I-or ihc scll=insurcd cmplo%'ei's purtion,

2 thal's a Iruc seitement. fhedre no lon-er a
23 sub^cribcrw Ihe state fund. so Ihc1're a sell=insured
24 empluver- not a renospecti%elc t.itcd rmplol'cr. Sn,

IhetClore. Ihe^ic nol entulled lo the diN iduxl.
--- --- -- ---- ----

Paoe ] ]9

7

8

9

10
11
12
13
14
15

116
17
18
19
20
21
22
Li

24
25

Q. Thal has been your consistent policy--
A. Yes.
Q. -- is that correct?
A. Yes.
Q. And the basis for that policy is what?
A. The basis for that policy is the dividend Nvas

gkrn to state tund employers only, and they're not a
state liinded employer.

Q. If the law recognized them as state funded
employers, would you agree that they should have been
receiving their dividends all along?

A. No. Not if thev're not a eurrent
panicipant.

Q. Whetller or not -- whether or not -- let's
back up.

You told me earlicr that it's the law tllat
controls the 13ureau's iit!hts and obliaations in Ihis
area, together N^ itl an emplo\ er's rights and
obligations in us relationship to ilic Buretm, currecl'?

:1. Uh-huh.

Q. You just also lold mc Ihal hecause once an
emplom rr goes scl f-insurct, l. ther'rc no lnnqcr a.clate
lLnil emplo.Vet: yuu've adopted the polic%^ that theN'rc
no lonuercnutlcd to amdicidcnd crcLlil after the
efiectice d:ne of dieir Scll-insurance, correcl?
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A. Because they're not a relrospectively rated
2 employer.
3 Q. All right.
4 A. 1'hey're not a state funded retrospectively
5 rated employer. And if I left out that portion there,
6 1 apologize. But that was the whole tl)ing in this case
7 here. 17iat's why I said, we't-e talking specifically
8 about self-insured employers, because I have a
9 clifferent answer --

10 Q. For the Peck, Hatuiaford & Briggs ofthe
11 world'?
12 A. Yes.
13
14
15
16
17
18
19
20
21
?2
23

25

Q. I understand that. We're con6ning ourselves
just to the employet-s who the Bureau has denied
discotmts to on thc retro premiums they pay the Bureau
subsequent to lhc ef(cctiN e date of their
self=insuranee.

A. Okay.

Q. I( the la^a^ie)^ed tliese sumc cmplovers as
contintling lo be state fund emplo^ers subsequent to the
effectiNc date of thrir sell=inuranee, then %ou'd ha%e
to agree thcy «ould hc attitle to lhe discount:'

A. 1-ou nuan. il Ihe I;nv NNa,, changed and
selt=insured emploers are considc•rcd lo be state
litnded en)plo\ers:'

Page 1 57

1 Q. 1'm nol asking ^ou to change ihe la^c. 1'm
2 just asking you to assun)e lor the moment --
3 A. lhal the la«was changed?
4 Q. --the law vicvvs any employer who pays their
5 tull premium into the state insurance fitnd as a state
6 fund employer, then you'd have to admit, based upon
7 what you've told n)e already, that those cmployers,
8 because they're recognized under the law as state fued
9 employers, would be eligible for the dividends.

10 Now, that may or may not be the law, but if'
11 it's the law, you wouldn't argue --
12 A. If it was the law, you'S-e rigl)t.
13 Q. Okay.

14 A. But we wouldn't call lhem self-insured.
15 Q. This Bureau policy tl)at cmployers wlto become
16 self-insured are automatically no Ionger state fitnded t
17 emploNers- and. therek)re, not entitled lo any

Page 152 1

1 A No.
2

3
Q
A

No'?
No.

4 Q How did you leam of this policy?
5 A. When Nve were told that xie had to apply the
6 dividend.
7 Q. Okay. Do you rementber back in 19 -- when the
8 dividends were being paid out for the 1996 policy year'?
9 A. 1'cs.

10 Q. The Bureau did not initially apply tliose
11 dividends to the annual adjustment premiums due for the
1 2 '96 policy ycar, did they''
13 A. No. They did not.
14 Q. They didn't do it for the'97 policNyear
15 either, did thev'?
16 A. No.
17 Q. Thcy didn't applN the dn idrnds applirable or
18 the rebate lhal ^Nas granted for ihe 1995 policc %ear
19 initialhto annual adjustment premiunis. did ihey?
20 A. No.
21 Q. Rut in 1999. thec changcd Ihcir nund,
2 ^onrct7
23 \ 1'es_
24 Q. INiuch to \our rhagrin. eoircri
25 A. lhis rellcci, the chaneed nmihodoloe\.

Fe3 7.5_

1 Q. I'm asking whether or not -vou approNed or
disapproved of tlte change in 1999''

3 A. I-- it doesn't mat-ter.
4 Q. You had no opinion on that''
5 A. I n)ean. %eah. It's not going to cl)angc.
6 Q. You had no opinion on the advisability of
7 applying the dividends on an annual basis to annual
8 adjustment premiums?
9 A. I was not included in any conversation.

10 Q. That's not what l asked you. 1 asked you
11 whether or not you thought this was a good idea or a
12 bad idea?
13 A. I don't know what I thought back in 1999.
14 Q. Okay. Today, as you look back; good idea,
15 bad idea or indifferent idea?
16 A. A lot nf \Nork.
17 0. Didn't ask N'ou hMc murh "ork it inrolNcd.

I

If
18 di\idrnds on Iheucontinuing rctro prrmituns -- did 1 1 8
19 Jusl accurelel%stale the poIICV'? ^] 9

es. 20
21 Q. -- NN hcii did this polic\arise'? 21

beliecc lion) thc reiNbceinninu, of^chen ( 22
23 ihev gu\ c Ihe di\ idends lbr Ihe sell=insured portion_ 23

2-1 (1). Okas. I)o Ou kmm \Nhc're this polietiarosr 24
25 (ront? 25

Nou NNrrc lhe czar, the adn)inislralor. back in 1996-
Nkould N'ott hace ae'rced to applVlhrse iticidrnds lo the
aonual adjusiment rctro prcmiums cmplo}rr, pu\"

A. I don'i knoN%.
O Oka%_ XoNN - sothispoliccofcxcludim,,

self insurcd emplover, I'rorn di\idends on Iheir
continwng retro pretniun) ohliLlations cuuld not have
arisen in 1996 or 1997 or 199,S. because nobody paying
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1 those prenuums was receiving atly dividends on thetn,
2 could it?

3 A. That's conect.
4 Q. It wasn't until 1999 that the adntiustrator
5 made the decision to retroactively go back to 1996 and
6 allow these dividends to apply on a

7 policy-year-by-policy-year basis to both armual
8 adjtistment and iinal adjustment prenvutns as they became
9 due'?

10 A. Yes.
11 Q. Were you part of the decision-niaking process
12 in nwking that retroactive change in the retro
13 ntethodologyofdividends?
14 A. No.
15 Q. But wu undcrstand what 1 mcan by that'?
16 A. 1'es I%k'as incoked in ho«' t^'e xk,ere going tn
17 do Ih.n ,ystematic.dl^.
18 Q. Oka)'. NoNx, when ^nu trCre Imohed ^cith ho%,
19 to implentent tllis chancr, it's mN understanding the
20 I3urcau went back to c%et^cntplovrr who %^ss

rru^^spenicrhraled -- applied t-or and apprMed retru
emplocer in am oue or inorc of those 1996 throu"h 199S

2s pulicN \e:us anJ c-ut Ihent a eheik equal to the discount
2= or Ihc rlollar s:due ol the discouut tlte-N- should have

rCei^ al all alom,7

Page 156

1 ongoing retro pretnium obligations, they have to stay in
2 the retro preniiutn program?
3 A. l'o my knovledge, the Tl'As, as well as our
4 business consultants, were well aware of the
5 requirements. So those employers woulci know.
6 Q. You're assuniing tt ey would know?
7 A. Yes.
8 Q. Now, if the Btueau has a pretty strong track
9 record of taking affirmative conmmnications to the

10 employer conunututy wtten there's been a ntateal change
11 tltat might impact their prentiums or what programs they
12 might want to apply for - communicatiotts been a big
13 tlteme to Mr. C'oiuad's administration, hasn't it'?

1 14 A. Yes.

15 Q. Conununication %cith tlte emplover community in
16 a limely and inl'onnatice ^cay so that employers can make
17 sound business decisions as thcv relate to their
18 %korkcr5 cunip liabilities %^ilh Ihe Bureau of AVorkeri
19 Conipensatiun'?
20 A. (Nodding head.)
21 Q. You don't knoi+ulamsprcilic comrnunicalions
22 liom Mr. Conrad to lhe cntplo_% tir communit%on this
23 parucular issue, clo vou:'
24 A. Not Rdt: C-onrad, but the business
25 cunsullants,

Page 155

^ .}

A. Yes. We did go back and change itto this
ntclhodology hcre. That is absoltttely cotrect.

Q. By this ntethodolof,ry: here, you're refearing to
Plaintiffs' Exhibit A?

A. Yes.

Q. So if an employer was in the retro program,
because they had applied for and been approveci I'or
retro coverage for the'96 and'98 policy year, hut not
the 1997 policy year, they would have gotten a check
from the 13ttreau eqttaling what they should have rcceived
in their dividends for the'96 and '98 policy years?

A. Yes.
Q. But not the 1997?
A. Bc-cause whett they paid their annuat valuation

for'97, thcy were not a current participant. That's
correct.

Q. ?,nd Ihat goes back to the notion that, in
cflecL the onlN'%^av N nu Can keep % uur discounts on
lour rcti-o preniiums is to keep apphiut lur and being
apl?nINc•tI titr retrnspccin a State 1lmdpicinnint

A. Yc .
t 1 I w^on kno%%icai--,e, rc,ts thal bottonn line

rlle4 c\ir roiunwuieuled lu the emplover cnnnnunil%Ihat

thrc-- if the^Ncanted to keep thrir cliseount, on thrit

Pagc 1-:

1 Q. The business consultantc?
2 A. Yes.

3 Q. ANtto is lhe he.ad of the busincss consultant
4 l,naup.
5 A. Todd Spence.
6 Q. ]s he? How longhas he been the head of that
7 group?
8 A. I think lie's been the head of that group
9 since about 2000, i'm thinking, maybe 2001, something

10 in there.
11 Q. And who preceded ltini?
12 A. Ron Lukey.
13 Q. Where is Ron Lukey these days?
14 A. I-Ie works for con7p management.
15 Q. You indicated that you were involved in the
16 iniplemeutation of llte chaugc in 1999 that first allois°ed
17 relrospecti%ely rated employcrs to receive the
18 dicidends on their retro annual adlustnlent and Ilnal
19 adjuslnlent prcntiWlls?

=0 A. 1"es.
zl Q. A1'ho did \ou work Ncith ut irnplementing thosc

-22 chanecz? .

23 A. IN\ orked with the ITdep;ulntent and with
34 uctutu ial and. of cotnse_ the cn,plo ees ofuur
25 section.
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1 Q. Do you remcmber having to address the issue 1
2 of which retrospectively rated enlployers were goitlg to 2
3 qualify for this methodology change and which weren't? 3
4 A. Yes. 4
5 Q. Describe for nle the circumstances- of how that 5
6 issue came up. 6
7 A. I'nl not sure exactly -- you nlean what made 7
8 them change the methodology they were using 8
9 Q. No. Once the administrator made the 9
10 (icciston -- 10
11 A. Uh-huh. 11

12 Q. -- to allowrctrospectively tated cmployers 12
13 to receive dimclends on their annual mtd final 13
14 adjuslnlcnt premiunl5 -- 14
15 A. Llh-hnh. 15

16 Q. -- m\nesl qucslion gaeS to Ihis Issue, do 16
17 Nilu rcnlcinhen cunc Illc issue of NNhich retro cntplunels 17
1 E IN ould qualikI0r Ille discuunts un Ihcir cmnual and 18
19 1inal adjttsnnent preiniunt; .md w010h wvuldn't canle up'' 1 9
20 \ 11e-IbelieN e -- IbehcN c- IhISImSbcc•n 20
21 ^i u Ililc hark- ^nil I hope I-- I hopcd I ncNer ha%e I,)

rc•x isil Ihi.,. bul I belirIe %ce recei%a1 a run liont Il 22
^chich eXplained IN ho rccei\ed a di.icounl olYlhcir 23
minirnum prenliunt ha^lull and I\w N%a; in reuu^pccine 24

-5 ratinetorthose palic^ ^can. .\nd then INe\Ncnt 11,3ck 25
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that issue is traceable to the policv that, once they
became self-insured, they were no longer paying
prenuuns, and, therefore, no longer a state fund
employer, therefore, no longer a subscriber to the
state insurance fund, which is wllat you have to be to
qualify for the dividends; is that correct?

A. Yeah.
Q. Arn I stating it accurately thus far?
A. That they're now a self-insured employer.

That is absolutely correct.
Q. And thev're nota state fund employer because

they're not paying prcmiums, and, therefore, they're
not a state fund enlploycr, and, therefore, they're not
a subscriber to the state insurance fund?

A. Correct. That's w-liv their policy nunlber
begins with a 2.

Q. And that polic\, as best you un(lerstand fiom
speaking with AI Monahan. is tlnceable to a decision
Ihat n'as collcctiNely nlade shortlv after di%idends were
applied lo annual and final adjusunent prenliums (or the
lirst time hv Sund\Blounl. Bill Darla ee. (\-1arl\^ I lerf
:uld Tei iy Gasper.'

A. Yes.
Q. I undersland 1en \Gasper is no lunge wilh

thc 13mrau,

I'a^rr 1591 Page ]E1

1 and adju.sted thc clamu billing and lhe nunimuni premiunl

2 percenl pa%ioll accardinqly

3 Q. Okay. So you don't knouNNho NIithin the
4 Burcau decided lo exclude -- let me rephrase tlie
5 questiou.

6 You don't kno\+"ho within the Bureau made thc
7 decision to Iitnit the bene6t of tliese dividends to
8 just those eniplovers who had applied for aud been
9 approved into the retro coverage program for lhe

10 effecliNc date of the policy yeat't
11 A. It was -- it was Sandy Blount, MartNHerf;
12 Teay Gasper and Bill Darlage.
13 Q. Sandy Blount, Bill Darlage, Marty Herf --
14 A. And Teny Gasper.
15 Q Ilow do yotl know that?
16 A Because Al told ine.
17 Q And Al n as potn' buss?
18 ;\ 1hat's ii'Lht.
19 Q ,1nd so is it Iair to sa. NIs. Pi:kens. Ihat

^0 courn>le in drten,]ill, thesc numeou> piutesls un

^1 hchull ol Ihe Rurcuu xNIlere "cll-insured emplonrn IIIii:I

thr%r^^l Ihc ^hoil cn(l ^)Ilhc slick hc h:nlup lu p%1%

.-- IQO percent ol theurchv mnu^l and Iinal aclju•tntcnt

^4 pn:nuums IN111le otlieremplo;rr> paI'ing the canle prernium.

25 ^\^ere geuing substantiul di% identk- N Owt delcusr of

1 A. lllat's conect. Neither is Mat1v I Ier f or
2 Sandv Blount.

Q. Or Bill Darlage?
4 A. Or Bill Darlage.
S Q. None of (he four are still with the Btreau.
6 Ten-y Gasper is still in Colutnus?
7 A. I-- honestlv, I don't knou-. Iwrould assume.
8 but I don't -- I don't have any idea. I know Sandp
9 Blount is in Notth Dakota.

10 Q. I thought A] Monahan was in North --
11 A. No. Al Monahan is in Missouri.
12 Q. Bill Darlage is in Columbus?
13 A. Yeah.
14 Q. Marly Herf is in Columbus?
15 A. Ulrhuh.
16 Q. Tetrv Gasper is in Columbus; we think'?
17 A. (Noddine head.)
18 Q. Bul AI Monahan is Nnccre aeain?
19 A. I heliexe lle's in A-1issourj.

0 O. So as hcst t'ou can tcll, nobodN, i:urrcntlN'
2 1 with the Buc°au is responsiblc Ibr the polic%a; NNc%r
22 jusl espresSed It lhat ^nu'N c u,ed lu detend (hest'

123 protesli?

4 A. I euc•ss 0hal's a Ihir slatcnlenl.
25 Q. I'In going to shoW vou - thjs is sornc[hing
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1 you've produced. Have you had a chance to review what 1
2 we are going to ask our court reporter to mark as 2
3 Plaintiffs' Exliibit B, Ms. Pickens? 3
4 A. Yes. 4
5 (Plaintiffs' Exhibit B was marked for 5
6 identi6cation.) 6
7 BY MR. CORKER: 7
8 Q. Have you eNer seen this document beforc'' 8
9 A. I would gucss. Yes. 9

10 Q. It's not unconunon for the Bureau to issue 1 o
11 talking points for Burcau employees on important issues 11
12 as tliey arise so that there's a consistent message 12
13 being given the employer community in fielding 13
14 questions from employers: is that conect'? 14
15 A. Yes. that's cinrect. 15
16 Q. And this is one of thitse -- at least a 16
17 portion ol one of those talking points memos: is that 17
18 concct'? 18
19 A. "Ihat'e what it looks likc. I Ihink it ^^as 19
20 for the business consultanis. ? v
21 Q. Okav. One olthe yuc,lioiis i.<. AAlic didn'I • 31
22 selt=insuringrmplu\ cr: rccticea rCbate. \ud thr ^
23 ansN^er that Burcau emplo\ee. v:rrc Jircc[OJ to ti^e --
2'3 i.5 that Correct:'

25 A. 1'cs.

,`r;,a^ 16?

Page 1b4

007664, 007665.
A. This is basically just two copies of the same

thing.
Q. Okay. Well, they are tabbed two different

numbers. Ms. Pickens, have you had a chance to review
what we're going to ask our court reporter to niark as
Plaintiffs' Exhibit C?

A. Yes,
(Plaintiffs' Exhibil C was marked for
idcntification.)

BY MR. CORKER:
Q. Did you prepare that document?
A. I don'tbelieve I prepared it, hut I belieN'e

that onc of nry staff ntembers prepared il.
Q. So il was prepared under vour direction and

controf'
A. 1'es.
O. :And eou rCieN^cd this (iocument before ou

pasSed it on to vour Sul)enisor

A. AI Nlonhan.
( ) -- Todd 5pcnce:'
a lhis \r,wld ha\c lreen undcrnealh ;11.
Q This NNwld ha\e becn underneath al?
A. (Noddimg hcad-)
Q. Oka\. And Ihr. documCnt. if 1 am not

-1

Page 165

1 Q. -- self=insttring employels do not pay into 1
2 the stute insurancc fund- insread they pay an 2
3 adrninistralice assessmcn( to thc B\l'C for the 3
4 administration of their claims. The rebate t-csulled 4
5 from a state fund surplus and was retut-ned to thosc 5
6 employers who paid into the state insurance fund. 6
7 Is that a perfectly consistenl answer with 7
8 ttte policy that you've been defending and that you've 8
9 just described for us tltat, in effect, self-insured 9

10 employers no longer pay premiunu into the state 10
11 insurance fund, and, tlterefnre, are no longer a state 11
12 fund employer, aud, therefore, no longer a subscriber 12
13 to the state itlsul2nce futld? 13
14 A. Yes. 14
15 Q. Thc t«^o things are -- esscntially your policy 15
16 we've just described and the recomme.nded talking points 16
17 N^ithin the Burcau arc hto di(Tet-ent %says ofsaving the 1?
18 samc thinc7 f 18
19 ;\. 15

misttilcen. summarizes at the top the conditions
cmplovcrs hane lo satisl\ in order to recenr dividends
on their state fund premiuni.s; ic tliat con-ect'?

A. Yes.
Q. And then to illustrate those conditions, _cou

pul together (he boxed cliart?
A. l'es.
Q. And it helps illtistrate sonie employers will

come in retro and out of retro and then back into retro
and how the dividend wordd be applied to that employer
who changes prenuunt -- state fund prenuum programs
within the state insurance fund, correct'?

A. Yes.
Q. Anct it also i)lustrates the impact of how the

Bureau N\-ould lreal an emplo)er who becamc self-insured,

COITeCf'

A. 1'cs.

(,). So it prcltvnnicli dues tltk^ same Ihing as ^dhal
^\e had mxrkcll as Pl,iinliffti I:ahibil A. duesn'I it'?

z 0 1S. HASf1N(jS- 119ta1's Ihr documcnt number un z0
1 lltal7

^ll:. COIt1U_IL 0114114.
1

zz
l. OnlN ^ou a,idcd ucuial inintbcrs or -

lrp.
z3 \IS. H.-ASl INC;S: Ihank ^uu. 23 Q L So l lillle mmrc detmlyd than what
2a Bl' Iv11L CORKEI:: I'lainnlls' 1-ahihu :\ liro\ iJeil- CnFTCCI:'

^ Q. 1'Ic also got z docuntcnt yvu produced. 25 A. 1'cs.
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1 Q. But anybody looking at eitlter of these

Page 168

they've continued to pay prenvums, thcreby nlaking them
a state fund employer, even after the effective date of
their self-insurauce, that tttey would have to be viewed

1

2 exhibits would be able to understand tllat, under the 2
3 Bureau's policy to date, there are eniployers paying the 3

4 san-ie premium for the same policy year under n ateriall} 4
5 different tenns and conditions, depending upon whether 5

6 or not tliey're in the retrospectively rated prograln 6
7 during the policy year of the dividcnd, correct'? 7
8 A. Yes. 8
9 Q. If tltey're in the rettaspectivcly raled 9

10 program during the policy year of the dividend, tltev 10
17. get a discount on any and all prenuunis incurred during 11

12 that same policv year'? 12
13 A. Yes. 13
14 Q. But if they'rc not in the retrospectively 14
15 rated prof,n'am, they get -- during the efYectiN'e date of 15
16 the dividend. tigh( -- 16
17 A. tJlt-huh. 17
18
7.9
20

as a subscriber to the state insurance fund, and,
therefore, a qualifying employer for purposes of the
divddends?

A. You mean if the law said that?
Q. Yes.
A. Yeah. If tlte law said that.
Q. You would agree that's the way the world

would have to be, con-ect'?
A. Yep.
Q. I-lon, would you factuallv -- I'm not talking

about the law now. You've got two euployer groups,
who went selt=insured. but continues to pay their retro
premiums. another eroup ot eniplorers who don't go
self-insured. rcmiin in the retro proerant. continue

ne

0. -- they don't get amdiscountc on the N en; 18 applNine lor and heing approNed lNr retro cocerace.
sante retro prenriums lheypa\that vcre incuned Jurine 19 There are mmIIy instanecs "herc ihose mu cmploWr
thc Ncr• same policv }ear, do the\=:, 20 groups arc paNine the same prenuums -- the ,anie retro

A. fhec clo noi get it I^r the cl^inx hilling. 21 pirmiuins fnr ilic s:mte pohCN \e;us at Ihe >ame linte ^^n
Q. 1'm son'c" 22 matrnalhdilloerent tenns. atnceC
No. The\do not >!et the diNidend ci-eilit off ilic 23 A. 1'es.

aims billing. llthev're a statc fund emplocer_ the%' 24 Q. fhe sell'-insured entpli,Nrr rroup i. paNinL' I00
get it ofl, thcir pa}lull preinium. ihuugh. 25 cents on the dollar. the emplo\rr yn0up that rcm; tneJ

Page

1 Q. We ha\°en'l gotten to going tiont retro to a l. 1
2 different fonn ofstate f und coverage. We're onh- 2
3 talking about going ti-om retro to -- 3
4 A. To self-insurancc'? 4
5 Q. -- to self-insurance. 5
6 A. 'fhat's con'ect then. 6
7 Q. 1'l e self-insured employer pays 100 cents on 7
8 the dollar, when the retrospectivcly rated employer, 8
9 paying the same prenuunl.s at the samc time for the same 9

10 policy ycars, are paying anywhere from 25 to 80 cents 10
11 on the dollar: is that correct? 11
12 A. Yes. 12
13 Q. And the reason behind that is the policy we 13
14 discussed earlier. conect'? 14
15 A. Yes. That vou liave to be a cunent 15
16 participant in the vcaiof the dividend. 16
1 7 Q. IIte policy of the Bureau has been. unlcss 17
1E3 suu'rc a ctn-rcnl parlicipanl in ilic retro program- oncc 18

9\ou'%e bocome self-insrrecL \ou're no longer pimng 19
20 st.nc ILnd prcntiwns..1ncl. thcrefore. ^ou'ie no lonlter a 20
21 st:uc ILnd cinploNcr.:md. therefore,Nou're no loueera 21
2^ qualilcin^^ subsaiberto the state insw:lnce fund and 2^

\ou h:nC. in cllCcL leil courdi\'idcnds hehind? 23
2 _ A. Yes.
25 Q. And Nou'^e admitted tltat if the lmNsa\s that 25

Page ic°

n ilic retro prugram is paNing a fraction of It)(1 cents

on the dollar. depending upon nhat ilic applicable
discount is?

A. Thc dividend. Ycs.
Q. All right. Now, arc you familiar Mth the

fact that self-insured employers can participate in
handicap i-eimbursement if they elect to pay a handicap
reimbursement sutplus assessment'?

A. No, I'm not.
Q. You don't know alpllting about that?
A. No. Not --
Q. Don't know that that option cven exists'?
A. Right.
Q. Okay. Ifan employer canie to you and said,

NN'hat is this group ofeniployers who aie receiving the
discounts doing to factuallyjustifi: paying so mocl
less than the scif-insured grotip ofeniplovers is 1)1 % ing
101 the santc prcniiun1s. h0N %\auld %'ou Iltcluulhjustifv
ltat'?

fN1S. N:1.SlINQti Oblectiun- Go ahaiJ.
,A- INcould .sa% that Iltc\urc ctuicnt rctro

partiaparnls, th^u % %C recuL-1nizc them as a reiro
cntplo%cr i-or that policy %'ear. And the other ones %Ne
don't represcnt -- recognize as a eurrent i etro
paticipanl. They'rc a selP-insured cmployer. Thal's
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1 how I would -- 1
2 Q. You don't recognize them as a current state 2
3 fund employer'? 3
4 A. Right. 4

5 Q. Right. And you can't justify it on any other 5

6 grounds-- 6
7 A. No. 7
8 Q. -- is that conect? 8
9 A. That's correct. 9

10 MS. HASTINGS: Bob, what are the odds of you 10
11 going past 4:00? 11
12 MR. CORKER: I'm petty close to being done. 12
13 BY MR. CORKER: 13
14 Q. N-'hatl'm }handine you is the adjudicating 14
15 connnittee order on Frisch's. 1 know you'\e seen those. 15
16 1`iS. IdASTINGS: Yeah. IJo you need to reviciv 16
17 Ihis7 17
18 1-11L \V'I'I'NI=SS: No. I think it's probably 18
19 prett\ close to what I read loday for Manpower. 1 9
20 131' 1R. CORKIiR: 20
21 Q. Ats. Pickeis, I^tant to quoie a section lioin 21

: ihiti adjudicating conunittee order that Plr..lghnson 22
25 chatred. 1'ou vere the Bureau's representatOe at Ihe 23
-z hearing ronducted on Prisch's protest on September ^ilt. = 24

1002: is that coneeY? 25

A. Yes.
Q. And you'rc the one Mw actually spoke on

beltalf of the I3ureau, %s'eren't you'?
A. Yes.
Q. So in this order that I'm assuming

Mr. Johnson wrote, bccause he vas the acting
chairperson for that day, and attested to by Paul
Watson, the secretary, it states, The Bureau's
representative -- that orcler's referring to you at that
point in time, isn't it?

A. Yeah.
Q. -- states that the resolutions granting the

reductions provided that eligible employers must be
subscribers to the state insurance fund for pretniums
due on payroll repotts for the payroll period for which
the reduction is granted. In this case, once the
einplovcr became self-insurcd, it Mas not a subscriber
to the ILnd 1br subsequcnl rcporting pcrjods sittce it
paid no prcrniuni; li>r those periods.

A. 1"cs.
t,) Nim, to that exlenl. \'ou're relcrring onkto

hc rntiannuul niinimum retro premiwn,. corrcct?

Page ^?11.

1

2

3

A_ 1hc pacroll premiums. 1'es_
l) AlI right. You go on to state th.u ihc

annu.^l payments ntade for the claims costs -

14
5
6

7
8
9

10
11
12
13
14

I15

16
17
18
19
20
212

23
24

tnd no%^I 25

Page 12

we're refetring to annual adjustment premiums.
correct?

A. Yep. Claim costs is what I call then .
Q. That are otherwise referred to by the

Bureau's administrative regulations as atmual
adjustment premiunts, correct?

A. Yes.
Q. -- with respect lo those claims costs or

am ual adjustment pren7iums incurred while participating
in a retrospective rating program are not premiums. Is
that still your position today?

A. 1-- I still believe that that is not
considered a premiunt -- premiums as far as, vou kno^1,
making you an active or lapsed account.

Q. But Ihev are premiutns in the sense that the
Bureau has rccoLiiized them as qualifying paymients fix
pwposes of thc discomit or dlFidends. The annual
adjustment prerniunis arc being discounted provided
you're a qualifving employer for Ihe dikidenct?

A. Procided you5e a retro cmplovcr.
Q. 'Ihat's Votu deflnition of a qualifyine

cmplov_cr'
A. Righl.
Q. Okav_ So they arc quahfwng premituns. lhe

onkquestion reallv relM3n1 to this laWsuil is

Pa ge -:-

.chetlier or not Frisch's Nvas a qualifying employer aner
it became self-insured or ^^^hcther United Dairv Farmers
or the J. W. liarris Company was a qualifying entployer
aftcr thcy became self-insured'?

A. Yes.
Q. You go on to indicate that the claims costs

or annual adjustment premitmis incuired while
patticipating in a retrospective rating progtam are not
pt-emiums, as demonstrated by tlie fact that an employer
that fails to pay those charges is not considered a
noncomplying employer, as is an employer who fails to
pay its prenuum?

A. Correct.
Q. What if the law said that the failure to pay

an annual adjustment premium was gounds for being
declared noncomplving. that N^ould cliange what ihc
pblicV otthe I3ureau should be. wouldn't it'?

MS. I1.4STIN6S: Objcction.
A. AVhen I sa%noncomplving, that --

Bl' MR. CORKRR:
Q. There is a legal detinition ol' Mhat a

nonconiplyine emplover isy
A. Surir. And stiicn 1'm sasine noncomph-inu. I

mean that the\'re noN^lapsed -- Iheir accouiit is
lapsed.
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Page 174

Q. And they have no coverage?
2 A. Exactly. That's exactly right.
3 Q. Because they didn't pay their prenuum on

4 titne?
5 A. That's exactly right.
6 Q. ikiid as we sit here, you're telling me that
7 it's the Bureau's policy ihat if a retrospective atmual
8 adjustment premium or ftnal adjustmeot prenium invoice
9 is sent out, you don't view that as a prenuunt that

Page 176I

1 additional cotnment that it has been the Bureau's policy
2 only to recognize one en ployer status at any given
3 time, then we'd have the complete policy?
4 A. And the lapse issue.
5 Q. Is the lapse issue not aclcquately addressed
6 when quoted as saying, Retrospective claitns costs or
7 amiual adjustment prenuums are not premiums because
8 cmployers wlto fail to pay them are not considered
9 noncotnplying?

A. I would just feel niore comfortable if 1 was
making a full staternentthat it would say, And does not
cause their account to he lapsed.

Q. As a matter of policy'?
A. Uh-huh.
Q. Okay. Now. tliere's reallv nvo elements to

this policy. then, isn't there; the frst element being
the Bureau's polic}' of only rrcognizing an employer's
current status. and, ihcrefore- their -- tlte rights and
responsibilities ofthat cmploN°er under the workers'
compei sation lams that attach lo that status, is that
c o1TCct ?

10 needstobepaidontime -- 10
11 A. No. '1-hat's not what I'm saying. 11
12 Q. Let me finish. -- in the same way that a 12
13 semiannual payaoll premium needs to be l,taid on time or 13
14 suhlecl Ihe emplover to a lapsed covcrage'' 1-1
15 A. First ot all- I think all premiums should 15
16 be -- all pa%'ments should be puid on time. But if vnu 16
17 don'I - ifan emplover does not par thcir claim,, 17
1.8 billine. thCir aiiNtunl i,^ nut t.ip^cd =.. 18
19 Q. As a matter rtlpolirv°. 19
20 rA. fhat'sconeei. 15amatnerOf13V1'Cpolic_ 20
21 \Nhich i; Nchal \ou stid. 21

Q. :AnJ based N In that p^^hcv- bccau,e Ihe liureau 22
23 ,IJe, ntll lap>c uwcl'9N 1i 01 11 cdl:IrC Ilte elltplllAYI' 23

24 n,mcomhhim! - Ih,u'; rnte;ind ihc samc Ihim". isn'l 2

25 11° 11 vUU Lu Mto a lapscrl CoN enICC sialUS. ^UU'rCa 25

P qe 1

1 nonc•omplving cmplover°
2 A. ]'cs, yes.
3 Q. The Bureau, as a matter of policy, does rtot
4 do thal when annual adjustment premiunis or final
5 adjushnent premiums are not paid Nvithin 45 days of
6 recciving the invoice?
7
8

A.
Q.

That's conect.
And this policy that you have been defending

9 for how many ycars now, six years --
1o A. Yeah.
11 Q. -- is again accurately stated in this
12 parag,naph? And ISn reterring to the second pat-agtapli
13 of the adjudicating contmittee's decision. beginning
14 Nvith, The Bureau's representative states and ending
15 with. Therefore, the employer was properly denied tlre
16 benefit of ttie 75 percenr t-eduction in premium?
17 A. I think that that slalcnlcnt is conect. But

18 there's morc l( N it than lh.u.

19 Q. WIt.it's thc nwre At il partY
20 s,. It doesn't cuNerthc lapse i."iic that I spokc
2; ahout. It doesn't slate that thev arc not e^:uirenl
22 relrosprciivel^ i::.__^ cmpl^t^tr.
.__ Q 1$Ca_ So I I\Ne took Ihls ^ec md par:lgraph
_:- uf ilte rrnler ai Ihe buttum u(Ihc pagc of \Nital wc'II
25 nrark as Nlaintills lixlnbtt 1). awd v'c added the

0. So United Dairv Fanners. Frisch's. J W.
I lanis. oncc tlicv became sell=insurecl. the 13urcau's
prtlicv is to vic%\: them slriclhas a self-insured

Page 1.:.''

1 eniployer, correct'7
2 A. Yes. For their cun-enl status. Yes.
3 Q. And that same first elemcnt of this policy
4 tliat yotive been defending for six years «ould say that
5 a retro employer that beconie.s group rated, duting the
6 period of their group rating patticipation is viewed
7 only as a group rated employer, not as both a
8 retrospectively rated and a group rated employer, even
9 thouglt during the period of their group ratirtg they

10 continued to pay retrospectively rated premiums?
11 A. Yes: That's true.
12 Q. Attd the self-insured employer is viewed only
13 as a self-insured employer, even though they continue
14 to pay retrospectively rated prentiunts for retro policy
15 years that remain in the ten-year evaluation period?
16 A. Yes.
17 Q. N<iw, Icl's talk lirsl about the
18 rctrospccticclv ratcd cmplovcr whu gocs sclf-insurcd.
19 5"ou adiniltcd earlicr Ihal il thc cunlinuine
^o rcuospeclivel%^ rLitcd prcinium nbligations paid b^these
21 cntpluVers subsequcnl lo Ihc cftcctivc date ofthcir
22 srlf-instirance were truh prentiuuts, ihcn Ihesc
23 cmplo%er.s. bN.ptvin, these premiums. would bcstatc
2-3 fuuded emploNers. conect, and. (hcreliire. subscribers
25 to the state insurancc liind, and. lhcrcforc, qualtfy
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1 for the discounts.
2 You've also indicated that one of the reasons
3 the Bureau doesn't view these retrospectively rated
4 adjustn-ient and final adjustment premiums as prenuunis
5 for purposes of being a state fund employer is becausc.
6 if tt\ey don't pay thetn, the Bureau, as a nutter of
7 policy, doesn't lapse their coverage.
8 A. Yes.
9 Q. Wliat if the law says, if you fail to pay any

10 pt-emium required by the regulations of the Bureau of'
11 Workers' Compensation, you are decmed to be a
12 noncomplying emplover, and, therefore, in a period of
13 lapsed coverage --
14 MS. HASTINGS: Objeclion.
15 Q. -- would that change ;our policy"
16 N1S. HASTINGS: Objection. Go;iltrad.
17 A. You nlean if-- if the rule %kas romuen'
ls BY MR. CORItiER:
19 Q. No. I'mjust asking \ou tu a.^sumc that Ihe
20 dclinition of a noneompl%ir^ cn)plMer uudrr thr I.M is
21 amrmplm°cr NNho fail. Io p,l%thcir prclniwu as requucd
22 of them h\` the rulc. and ^lllh^: liurr:iu „f
33 11'orkels' Contpcnsation. l-hal's %%hat thc lam said. Antl
23 Nw know llte annual adjustmrnt preinlunt: anJ linal

adju5unenl prcloiunti are reytlired pa\nlenu undcr Iho

rules of ihe Bureau ol AA'orkers' CompensAion, :uen't
thcy?

A. Yes.
Q. If the law said failurc to pay them

automatically deenis you, as a matter ul'la%ti, regardless
of the policy of Ihe Bureau, to be a noncomplying
employcr, yotid have to change your policy, wotddn't
you?

A. Yeali.

MS. HASTINGS: Objection.

Page 1,30

1 them a qualifying employer for purposes of the
2 discounts, correct?
3 A. If -- if that's what the law said.
4 Q. Then that's what you'd reconmlend the Bureau
5 do?
6 MS. HASTINGS: Objection.
7 MR. CORKER: Correct.
E3 A. If that's what the -- otu interprefation
9 of-- BwC's interpretation of the law was, that it
l0 changed and that's it now. Yeah.

^11 13Y MR. CORKER:
12 Q. Then you'd have to includc these employers in
13 the dividend program"
1-1 A. Yeah. If it changed.
15 O. Right. ]f the Bureau changed its
16 niclprc(ation of %dhat the law is or the court told you1?

that's ^^iiat the lam is. col -iect. _vou'd follm\' nOhal the
16 rOurt lold N uu the Ia%c is?
19 A. IVcll. basicallv: Neah- because It \^ntdd have
:o lo come dol+ll Ihe ehain. just like thls did the first

me.

A. If our interpretation was that. 11
BY MR. CORKI?R: 12

Q. Okay. Or if a enurt told you that that ^cas 13
what the law is? 14

A. Yealt. 15
0. You'd ha^'e to change %our poliQ% \couldn't 16

rou? 1,

A 1"eah. If tlie court tdls us. t Ill-huh. 18
Q. :And Nou'd Im^e lo chat)te it 1k) admil thut 1G

Ihesc are prcmlunts. Ihe nonpan nl^!ni utN\hieh sublecls =0
clcu Illr IDFs cmd thr Pruch's and Ihe I. \\. I I:uriscs 21
ohthe ^corld to nonconpliancr-aud. thrralore. thevre
uuc premiunts and ihc pacnrent ol th0se true premiunla 23

makc,^ them a sLUe liindcd elnplorer, Nthlch inakes thcrtm a 2-3
subscri ber to the state insurunci• tund- ^\ 1)ich makes 25

t ). Is that a ^es:'

I h.u'^ a iflmbos,cs told me at do it,
Ihat:. a ^c,.

Q. Ok:n. NoM. Irt's as,ume lilr the mintne that

Page 781

that is Mhat Ihe lamis- that retrospectivelc rated
annual and Ilnal adjustment premiunts are real penliums,
that they must bc paid or the employer is exposed, as a
matter of law, to noncompliance, and, tllercforc, a
lapse in their co\ erage, Ihat the pawnent of those
premiums qualifies them as a state ftutd employer. even
though the,v'vc been granted the prn ilege of also being
a self-insured employer. At that point in time would
you niaintain the fust patt of this policy, which is,
you only recopntize one en)ployer identity at anv given
time'?

A. For a policy year. Yes.
Q. Okay. And Nvhy would you do that'?
A. Because you can only be one type of employer

per policy year.
Q. AtleastthaPs your understanding?
AA1'ith the eweptinn of the proLyj"an)s von can

stack.
Q. AV'htlt I1r0granli lall AUll Jtaekt

-A. (iroup and dru1_'-liee. PUP plus and ^irue-I ce.
I;huuld s.n. ^uu cun on1k participate in oue
clltcmati 'e ratine plan.

(Oil the rcc.ord.l
Bl' N1R. CORKFK:

Q. No%c. let's eo to tlle I'eek. I Iannal'ord d:
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discount or doesn't sh
con ect'?

A. Ycs.

1 Briggses of the world. 'fhose eniployers were denied 1 Q. Is Mr. Corn-ad the onlv person who would be
2 continuing dividends on their retro premium obligations 2 knowledgeable in tlie decision-making process on a year
3 once they went from the retrospective state fund form 3 to-year-basis as to liow much of a dividend to grant
4 of state fund coverage to a different -- either base 4 state fund pretnium paying employers'?
5 rated, experience rated or group rated -- stale fund 5 A. I would say thal actuanals is wlio makes
6 program; is that correct? 6 those deternunations on how much excess they have.
7 A. Utt-huh, yes. 7 That would be my thougltt.
8 Q. And the policy there to deny them their 8 Q. Well, Mr. Darlage told me that those
9 dividend on their continuing retro prenuum obligations 9 decisions were made on the 29th floor. W91o's- on the

10 has nothing to do with the fact that they're no longer 10 29th floor?
11 a subscnber to the state insurance fund as you have 11 A. 7oltn Romig, Jefy Redmond. Tina Kilmeyer.
12 maiutained in the case of rett-o employers who go 12 Tracy Valentinn, Chuck Quinlan, Mr. Conrad. I'm surc
13 self-insured, conect'? 13 1'm forgetting some people.
14 A. C.orrcct. 14 Q. So those are all the top people in the
15 Q. 1'ou acknomicdgc they continue to be a 1 15 [3ureau?
16 subscribers to the state tnsurance iimd'? 16 A. Yes.

17 Q. Where policsis established''17 A. Yes.
18 Q. But Nou're nul guing to gi%e thcm ditidends ! 18 A. Yes.
19 on their conlinuing prcntiwn oblieations as a matter of 19 MR. (-ORKLR: A\ In dim'i vou msrk Ihis as I)"
20 pnlicy, because durinicthe 1'ear ol ,t pa icular 20 (Plainiifls' Iahihit D\c;ts nt.aed Ix
21 di\iclend theN NNere iu buse, espcriencc nr eroup raied 21 idcutillc:uioa I
2.2 slate Ilmd prcntiutn coN ocigc7 22 I3Y MR. (ORKI?R:
23 A. Correcl. -1heNtceren'I :t cWTeilt rCUa 23 Q. Num- Nou're respon5ible liir inlplcmenline

24 parucip;mt. 24 13urcau pohc_^as it relates ln ^\hether or noi a
25 Q. That's under Ilte pulicv that _vOu onl) 25 retrospecliw r:ucd bill that eoei out shokcs thr

---- -------- ------- - -- - ----- - ------ -
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1 recognize one idenlity of un emploer at any given
2 tittte°
3 A. Yes.
4 Q. Do you understandliow tl is dividend program
5 actually works, or wotdd I have to talk to someody
6 else about tltat within the Burcau?
7 A. I don't kttow what you mean by, how it
8 works.
9 Q. Well, do you miderstand why these dividends

1o are being granted to state fund einployers?
11 A. Not probaly in the detail you need.
12 Q. 'Aqto would understand all that'?
13 A. [ would -- that's an actuat-ial decision. 13
14 Q. 1'tirlto in actuarial would be able to have an 14
15 intel ligent conversation about why these di idends have 15
16 becn granted from time to tm e by the administrator'? 16
1' A. Liz 13ravcndcr. 17
18 O. Liz l3raNender? 18
1 A. Yes. She took Bill 1)arlage's place. 19
30 (l, LXcusc me'? 20

2121 ;A She took 13111 Darlaec's place.
23 Q_ Did she %cork undcme.ith Bill -- ?2

2 3
l'rs, she did. 1 '3

1-- pi ior no bcinf. pntmoted to replace him° 2 3
5

X\ihe discount: is that

MR. CORKER: Kim, do you have any objection
to us suspending the deposition at this time'? I
would like to talk to Liz Bravender, and Ihen, if
aftcr taiking Nvith Liz. it becontes necessary to
come back to Vicky,ls that agreeable7

MS. HASTINGS: I'm not sure I understand whv
you would ha ve to come back to Vicky.

MR. CORKER: 1Vell, shcjust told me that Liz
Bravender would be llie most knowledgeable person
for understanding thc ins and outs of the discount
progiam, conect'?

TIIIi \1%I'I'NT:SS: You n can the dividends?
MR. CORKER: Yes. 'Che dividend program.
MS. HAS"1-1NGS: liaven't vou --areu't N\e

alrcadNtrvine lo pet \au Bill D;ulagc?
h1R. CORKk:R: Well. I don't knov,' th.n

to u^, I^^ 2ct me 13ilt I Clon't knmt^ Ihat I'N e
raiscd that. I I:noNXt^e'Ne aSked for 13urcau

Page 184

ti need

elnpluNce^ N`l-ho Muuld be subsiiiuted l-trTcnN
C^.r^pcr or Bill Darlage. because \cw initialh
idenuticd fenv (iaslxr ind I3ill I)arlagc on Nour
%Nilncss list.
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1 MS. HASTINGS: Right.
2 MR CORKL-R: So now that they're no longer
3 employces of the Bureau --
4 MS. HAST'INGS: Let me put tltis another way.
5 If you take Liz Bravender, do we not have to worry
6 about finding and arranging for Bill Darlage?
7 Because I don't want to go through wo depositions
8 when one could do it.
9 MR. CORKER: I'nl all for econotity. Let's

10 do -- I don't want to take both of them either. I
11 just can't tell you right now which one would be
12 more appropriate to take, because I don't know.
13 One of the problems we're dealing tv'ith, Kint,
1a is that Bill was actually more directlv imrolved
15 durine the releant time frame --
16 MS.I-IASTINCiS: Rieht.

I'm satisfied we've talked enough at this
time about going from retro to self-insurance as
it relates to UDF, Frisch's and the J. W. Harris
Conipany. ls that fair enough'?

MS. H.ASTINGS: Do you have arry problem %*
that, besides the fact that I Irnow you love this
so much?

THE WITNESS: Sure.
MS. HASTINGS: All ngltt.
MR. CORKER: We'll suspend it at this time,

subject to those conditions.

19
15

VICKY S. PICKENS

16
DEPOSITION AfJ.IOURN[.D AT 3:4s I'.:AI.

1 7 h-1R. CORKER: -- than sumebody undenteath him
18 t\otdd be. fhat's a fair assuntption. So 1 gues.s
1 mc qucstion is. tre're going to take I-iz andor 18
=0 13il1's.pl'cicrablyoneorlhcother. It's 19

possihlr thinus could come up tchcre Lir_ would s_av.
22 onh 13i11 ^^Iuld knottIhi,. or 13ill would saNno,

u

^ _ onlc 1.iz ktw^csthat. ;,
24 13ttt 1\N2wld like to resenr tltc oppOrwnM 24
2S t0 conic liack to Aitk.on the iniple•ntentation issucs 2s
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1 inrolvcd in those eniploVcrs like Peck. I-Iannaford &
2 Briggs that \Nent Goro one lonu of state fund
3 co\erage to the ncst forni of state fund coverage.
4 sinoe that's your responsible area, after N+e talk
5 to one or both of these peoplc to er:plain the
6 ocerall dividcnd program.
7 MS. HASTINGS: On that limite(i issue -- I
8 mean, subjeetto her availability, I'll abaee, but
9 Iwill remind you that you at-e the one who

10 insistcd on taking Vicky first, before anybody
11 else.
12 MR. CORKER: Right.
13 N1S. HASIINGS: So --
14 NIR. CORICERi Well -- and tttere's a lot of
15 good reason to have donc that.
16 MS. HASTINGS: I understand.
17 MR. CORtC1:K: 11'e just can't anticipate everc
18 aspccl of Mhat chc knu\\s and %\hat she doesn't
19 knot^. So on that Ilttuted issue. \\c ma% cbnte back
20 on cuur invoItrmenl in implenlentim2 the ditidend

proerant ss il rclates to thos^ emplovcrs Mho tNent
limi unr lornl olstate fund covera2m bente retro;
hr a dillerent litrm olstale liuid :o%erage. so
thut tce wn address thc Peek, 1lannafurd & Brie^s

..C 5 issuC;.

7
2
3

C 1'RI^IPICATL

STATE OF OHIO
: SS

COUN"FY OF I-IAMILTON

Page 1,6

h
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I. Amy B. Calhoun, RI'R. the undersigned, a
duly qualifie and comnmissioned notaqpublic NN-ifltin
and for the state of Ohio. do certifNtltat betbre the
giving of her deposition, VICKY S. PICK6NS was by me
fitst duly swont to depose the tntth, the ivhole truth
and nothing but the buth; that the toregoing is the
deposition given at said titne an(i place by VICKY S.
PICKENS; that I am neither a relative of nor employee
of any of the parties or their counsel, and have no
interest whatever in the result of the action: that I
am not, nor is thc court reporting finn with which I am
atiiliated. tmder a contract as dciinecl in C;ixil Rule
28iD).

IN A\^ I"INGtiS V1'HE.RLOF. I hcrcuntu set iu%hund and
ol)icial seal of oflice .u (incmnati- Ohio, this

da^ ol.200i.

:Ahcummission cspires: :11nnl3. Calhoun. RI'R
htarch 19. ?00rl. NotattiI'ublic - sl.nt ofOhio

'S
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1 ERRATA SHF,ET
2 DEPOSITION OF: VICKY S. PIC.KFNS

TAKEN: APRIL 25. 2005
3

4 Please make the follom ing conections to rnc deposition

trznscript:

Page Line Number Corrccuon t`•ta(le

lcnrnc:tiiena^mc I)ntc
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