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STATEMENT OF FACTS

The BWC’s assertion that Plaintiffs were not R.C. 4123.32(A) subscribers to the State
Insurance Fund rests squarely on the factual allegation contained only in its Brief that each had
“terminated” their “participation” in the Retro program when they became self-insured or group
rated. It follows, the BWC argues, that Plaintiffs were reasonably excluded from R.C.
4123.32(A) premium relief on the retrospectively rated premiums they incurred during the Class
Period becausé they were no longer “Retro program subscribers”, but instead self-insured or
group rated subscribers. Nothing in the sumumary judgment record supports this factual
allegation. The record instead demonstrates that Plaintiffs were active participants in the Retro
program throughout the Class Period. They continued to pay their retrospectively rated
premiums, and they continued (o have all the same rights and responsibilities as any other
retrospectively rated state fund employer or subscriber to the fund. R.C. 4123.32(A) requires
only that an employer be a “subscriber to the fund” or state fund employer in order to qualify for
the premium relief authorized by that statute. In the context of its otherwise uniform recognition
of Plaintiffs’ ongoing state fund employer status, it is the BWC’s refusal to recognize this same

legal status for purposes of R.C. 4123.32(A) premium relief that is at issue in this case.

A. The Plaintiffs did not terminate their participation in the Retro
premium program when they assumed the additional rights
and responsibilities of self-insurance or group rating.
The BWC would have this Court believe that once Plaintiffs became self-insured or

group rated, they no longer took part in the Retro program. This argument boldly contradicts the

undisputed summary judgment record in this case.



Consistent with their continued retrospectively rated state fund premium obligations after
the effective dates of their self-insurance and/or group rating, Plaintiffs’ legal rights and
responsibilities with respect to their retrospectively rated claims remaining in their ten year
evaluation periods, and thc BWC’s overall administration of those claims, did not change in any
respect. (Supp. 38, Tr. 141.) According to Vicky Pickens, the BWC’s Underwriting Supervisor
responsible for retrospectively rated employers and the BWC’s administration of their claims,-
Plaintiffs had the exact same legal rights and responsibilities “as any other state fund employer”
in the ongoing administration of their retrospectively rated claims. (Supp. 38, Tr. 147.)

For example, after they became sclf-insured or group rated, Plaintiffs continued to be
eligible to apply for and receive R.C. 4123.343 handicap reimbursement in their open retro
claims from the state fund “bucket” of the surplus account. Plaintiffs also continued to be
cligible to apply for and receive surplus reimbursement from the state fund “bucket” of the
surplus account for R.C. 4121.66 vocational rehabilitation expenses in the retro claims remaining
in their ten year evaluation period (i.e. their open state fund retro claims). And Plaintiffs
continued to be eligible for R.C. 4123.512 surplus reimbursement on successful appeals in the
retrospectively rated claims remaining in their ten year evaluation periods. These surplus
charges were also charged to the state fund “bucket” of the surplus account. (Supp. 38, Tr. 141)
And like R.C. 4123.32(A) dividend credits, all three of these statutory benefits made use of the

| SI’s statutory surplus account' to reduce Plaintiffs’ ongoing retrospectively rated premium
obligations during the Class Period. (Supp. 38, Tr. 146-147.)

In short, it is undisputed that subsequent to the effective dates of their self-insurance or

group rating participation, Plaintiffs incurred and paid retrospectively rated annual and final

adjustment premiums that qualified for R.C. 4123.32(A) discounts. 1t is also undisputed that,

! Established and maintained by the BWC pursuant to R.C. 4123.34,



with respect to their open retro related state fund claims, Plaintiffs continued to have the legal
rights and responsibilities of retrospectively rated state fund employers, including statutory
surplus account benéﬁts that reduced their ongoing retrospectively raled premium obligations.
And it is in the context of these undisputed facts that the BWC created a single exception by
excluding Plaintiffs from participating in the surplus related benefits of R.C. 4123.32(A)
dividend credits.

The BWC argucs in its Brief that this exclusion was reasonable because Plaintiffs were
no longer participating in the Retro program. This baseless assertion defies the affirmative
evidence reclied on by Plaintiffs in their Motion for Summary Judgment, has no support i the
record and must be rejected by the Court in accordance with Civ. R. 56(E)°.

Nor does there exist in the record any other evidence that contradicts the admissions of
BWC employecs Vicky Pickens, Martin Herf, and John Romig that there was no factual
justification for denying Plaintiffs’ R.C. 4123.32(A) dividend credits on the retrospectively rated
premiums they incwired during the Class Period. According to Vicky Pickens, the BWC did not
recognize the possibility that an employer could have the legal status of both a “subscriber to the
fund” and a self-insured employer. Once a retrospectively rated state fund employer became self-
insured, the BWC viewed them solely as a self-insured employer, even though the employer
continued to have the same rights and responsibilities as any other retrospectively rated employer
in the ongoing administration of their oﬁen retrospectively rated claims. And she could think of
no other justification for denying the self-insured or “dual status” employers R.C. 4123.32(A)
premium discounts. (Supp. 38, Tr. 169-170.) This same answer was provided by Martin Herf

who was the Chief Risk Officer for the Burcau throughout much of the Class Period. According

£ Civ. R. 56(1) provides ihat when a motion for summary judgment is made and supported as provided in this Rule,
an adverse party...must set forth specific facts showing that there is a genuine issue for trial. “If the party does not
so respond, summary judgment, if appropriate, shall be entered against the party.”



to Mr. Ierf, there was no factual justification for the Agency’s exclusion of the self-insured
Plaintiffs from the premium discount program. (Supp. 74, Tr. 65-67.) And even John Romig,
who authored the administrative orders that prompted this action, admitted that if Plaintiffs had
the legal status of state fund subscribers during the Class Period they would be entitled to R.C.
4123.32(A) dividend credits as a matter of law. (Supp. 17, Tr. 118.)

The same is true with respect to PH&B. Sitting as the administrator’s designee, the
BWC’s Chief of Employer Operations, -John Romig, issued an Order denying PH&B the
dividend credits to which it was entitled during the Class Period on the single ground that it
would be inequitable for PH&B to receive this premium relief. The specific Order aftached (o
Plaintiff's Complaint as Exhibit F did not identify this inequity. In his deposition, Mr. Romig
explained this purported inequity went only to his view that retrospectively rated annual and final
adjustment premiums should not be discounted; an opinion rendered irrelevant by the Agency’s
decision to include these premiums in the premium discount program. He knew of no other
inequity, let alone one that would justify the denial of dividend credits for PH&B’s ongoing
payment of refrospectively rated premiums simply because it had also assumed group rating
responsibilities (Supp. 17, Tr. 126-129.) And Plamtiffs went one step further in support of their
Motion for Summary Judgment by including the deposition admission of BWC employee Martin
Herf who affirmatively found no factual justification for denying PH&B the premium discounts
at issuc in this case. (Supp. 74, Tr. 66-69.)

The Court must reject the BWC’s efforts to contradict this evidentiary record by now
arguing in its Brief that its disparate trecatment of Plaintifts was justified by the false notion that

they were no longer participating in the Retro premium program during the Class Period.



ARGUMENT

The BWC concedes in its Merit Brief at p. 11 that whether Plaintiffs were eligible for
R.C. 4123.32(A) premium relief during the Class Period turns on “the meaning of the word
‘subscriber’ in R.C. 4123.32(A), and who has the authority to determinc its meaning.” Plaintiffs
have demonstrated in their Merit Brief that it is for the Court to declare what the L-egislature.
intended by its use of the term subscriber to define the class of eligible employers, Plaintiffs
have also demonstrated that when that intention is declared in accordance with well-recognized
rules of statutory construction, Plaintiffs indeed had the legal status of R.C. 4123.32(A)
subscribers during the Class Period because they continued to pay their full retrospectively rated
premiums.

This was all that was required of Plaintiffs. The Legislature intended the term subscriber
to be defined by the parﬁcuiér meaning it has in the ﬁelc-l-;)-f workers’ compensation®, aﬂd it is
undisputed within this field that the terms éubscriber, state fuﬂd employef and state risk are
synonymous.4 Moreover, Plaintiffs have demonstrated that defining the term subscriber in this
manner is consistent with their BWC acknowledged state fund employer status during the Class
Peridd for numerous ot-her statutory purpﬁses. And it ravoids ti1e i)atently unfair result, for which
the BWC’s key employees denied any factual justification, of Plaintiffs paying the same
premiﬁﬁ:ls for the same pélicjf yéars at é rate as much as fouf times va.rha.t the BWC charged other
employcts.

By contrast, the BWC olaxms that it has the :lLllhOI‘lly to define the term subscriber to the
' fund pursuant to O.A.C. Rule 4123-17-10, and it argues in its Ment Bnef that 1ts clalmed

authority was reasonably exercised by requiring that an employer maintain the single status of a

3
R.C 142
*0.A.C. Rule 4123-19-01(A) defines a state risk as “any employer who pays their full premium into the state fund.”



retrospectively rated employer in order to be a “subscriber to the fund.” As will be demonstrated
bélow, R.C. 4123.32(A) did not authorize the BWC to write a Rule that effectively enables the
Agency to substitute its judgment for the intent of the Legislature on a maiter as critical as the
legal status of an employer and its comresponding legal rights. And assuming, arguendo, that
Rule 4123-17-10 was a proper exercise of the BWC’s R.C. 4123.32(A) rulemaking authority, the
BWC did not comply with its own Rule when it excluded Plaintiffs from the premium discount
program.
Proposition of Law No. I:

THE TERM SUBSCRIBER AS USED IN R.C. 4123.32(A) MUST BE
INTERPRETED IN ACCORDANCE WITH LEGISLATIVE RULES
OF STATUTORY CONSTRUCTION. WHERE THE INTENT OF
THE LEGISLATURE CAN BE DISCERNED FROM THOSE
RULES, DEFINING THE TERM IS NOT A MATTER WITHIN
THE DISCRETION OF THE OHIO BUREAU OF WORKERS’
COMPENSATION :

The BWC argues in its Merit Brief at p. 15:

...while R.C. 4123.32(A) and O.A.C. 4123-17-10 grant the Bureau the
authority and discretion to determine which employers are subscribers
eligible to receive premium rebates or credits, the statutes and code are
silent as to the definition of the term ‘subscriber’. Thus, as in
Northwestern and Swallow, the Legislature has created a “gap” for which
an administrative agency has the power to “formulate policy and the
making of rules to fill any gap left, implicitly or explicilly, by the
legislature.” Morton v. Ruiz (1974), 415 U.S. 199, 231

The General Assembly meant the Administrator to fill in the missing
details with regard to a rebate program in a reasonable manner. And as
explained below, that is what the Administrator has done.



A, R.C. 4123.32(A) does not grant the BWC the authority and discretion

to determine which employers are subscribers to the fund and thus
eligible to receive R.C, 4123.32(A) premium relief.

In its form during the Class Period,” R.C. 4123.32(A) expressly required the
administrator, with the advice and consent of the workers’ compensation oversight commission,
to adopt certain rules including a:

(A) rule providing that in the event there is developed...a surplus of
earned premium...larger than is necessary adequately to safeguard the
solvency of the fund, the administrator may return such excess surplus to
the subscriber to the fund in either the form of cash refunds or a reduction
of future premiums,

There are three distinct legislative directives in R.C. 4123.32(A). First, the Administrator
must write a rule with the advice and consent of the workers’ compensation oversight
commission before engaging in any premium refunds or reductions. Second, the Administrator
must limit the return of excess surplus to cash refunds or the reduction of future premiums. And
third, in the event the Administrator decides to provide premium reductions, the intended
recipients are “subscribers to the fund.” It is only afler complying with these three mandates that
the Administrator may exercise his rulemaking authority to fill in the rest of the details.

To the extent O.A.C. Rule 4123-17-10 permits the Administrator to define the term
“subscriber”, the BWC acted beyond the scope of its R.C. 4123.32(A) rulemaking authority.
The limit of that authority went to terms necessary to the implementation of a premium discount
program not already dictated by the Legislature. Because R.C. 4123.32(A) expressly identified

subscribers to the fund as the intended recipients of R.C. 4123.32 premium relief, and because

the meaning of that term must be construed in accordance with its particular meaning in the field

* i.e. prior to September 10, 2007, when the Legislature amended R.C. 4123.32(A) to revoke the Administratot’s
authority to declare premium dividend credits under R.C. 4123.32,




of workers’ compensation®, the Bureau exceeded its rulemaking authority by giving itself the
P

right to substitute its judgment for that of the Legislature’s.

B. - 0.A.C. Rule 4123-17-10 does not grant the Bureau the authority and
discretion to substitute its judgment for what the Legislature intended
by its use of the term subscriber to define the intended recipients of
R.C. 4123.32(A) preminm relief.
| Frorﬁ the beginning, the BWC’S enactment of and reliance on O.A.C. Rule 4123-17-10 is
best described as a frain wreck of mistakes.

First, O.A.C. Rule 4123-17-10 was not enacted by the BWC until October of 1999, a full
three years after the BWC began reducing premiums because of an excess surplus. It cannot thus
be used to retroactively justify the exclusion of Plaintiffs from the premium discount program for
;hé 1996, 1§97 andﬂ 1998 policy yeérs. To hold otherwise would create an unprecedented and
dangerous green light for an Agency to retroactively declare the legal status and corresponding
rights of employers under the workers’ compensation laws of Ohio.

Second, once Q.A.C. Rule 4123-17-10 was enacted, it expressly conditioned the
Admunistrator’s authority to make any decisions relevant to the premiwm discount program on
first obtaining the ad;fice and conSeﬁf of-ihe Workers’ Compensation Oversight Commission.
The BWC has admitted that it NEVER obtained the advice and consent of the Oversight
Commission in its decision to define subscribers to the fund so as to exclude Plamtiffs. (Supp.

17, Tr. 141-142.)" Absent the mandatory advice and consent of the Oversight Commission, the

BWC did not follow the terms of its own Rule, and it should not be permitted to evade this check

® Pursuant to R.C. 1.42 as fully discussed in Appelfants’ Merit Brief.
" The BWC’s contrary allegations at p. 23 of its Brief are among the most egregious factual misrepresentations it
makes to the Court.



on its purported authbrity to declare the legal status of employers. State ex rel. H.C.F., Inc. v.
Bureau of Workers’ Comp., 80 Chio St.3d 642, 1998-Ohio-175, 687 N.E.2d 763.

For the first three years of the BWC’s premium discount program, it ignored the
Legislature’s direction to write a Rule, and it forced a union to go all the way to this Court to
enforce that obligation.® The BWC also ignored the legislative requirement that the premium
relief authorized by this statute be limited to “future premiums”. 7d. Then, when 1t finally wrote
a rule, the BWC bypassed the mandatory advice and consent of the workers’ compensation
oversight commission as expressly required by its own Rule. And now it seeks to avoid this
Court’s authority to declare Plaintiffs’ lepal status as state fund cmployers eligible for R.C.
4123.32(A) premium relief. The BWC has no such omnipotent role, and their arguments to the

contrary have no merit.

C. 0.A.C. Rule 4123-19-01(A) requires only that employers pay their
premiums in full in order to have the legal status of a state risk.

The BWC also argues in its Brief that even if -the Court follows its recent decision in
Hoffman v. State Med. Bd. Of Ohio, 113 Ohio St.3d 376, 2007-Ohio-2201, 865 N.E.2d 1259, and
declares Plaintiffs’ subscriber status in accordance with the legal definition of a state risk,
Plaintiffs cannot satisfy that definition because they did not pay payroll based premiums as
required by the definition of a state risk in O.A.C. Rule 4123-19-01(A).

It is self-evident that eﬁnployers can pay only the premiums they are ;:ilarged. Indeed,
0.A.C. Rule 4123-19-01(A) requires only that cmployers pay “their” full premium in order to
have the legal stalus of a étate risk. The fact that Plamntiffs paid in full all the premiums

Defendant charged them subsequent to the effective date of their self-insurance or group rating

¢ State err el. United Auto Aerospace & Agricultural Implement Workers of Americav. Ohio Bureau of Workers'
Compensation, 95 Ohio St.3d 408, 2002-Ohio-2491, 768 N.E,2d 1129.



means that they paid “their” full premium’. To require more of an employer, as the BWC
argues, is not required by Rule 4123-19-01(A) and would be impossible to satisfy. Employers
cannot pay premiums Defendant does not charge them. It is precisely this type of absurd result
that Courts must avoid when declaring the rights and legal status of a parly under an
administrative regulation. Indeed, the Ohio Supreme Court has made clear that “[The] BWC and
the Commission must follow their own rules as written. State, ex rel. Cincinnati v. Ohio Civ.
Rights Comm. (1981), 2 Ohio App. 3d 287, 288 2 Ohio B. Rep. 317, 319, 441 N.E. 2d 829, 831.
They cannot give selective effect to provisions to produce a desired rcsult or otherwise change
them without complying with the R.C. Chapter 119 rulemaking procedurc. State, ex rel.
Reider’s, Inc. v. Indus. Comm. (1988), 48 Ohio App. 3d 242, 549 N.E. 2d 532.” H.C.F., supra.
at 647.
Proposition of Law No. II:
WHERE THE BUREAU OF WORKERS’ COMPENSATION
PRACTICE OF DENYING CERTAIN EMPLOYERS THE LEGAL
STATUS OF A R.C. 4123.32(A) SUBSCRIBER IS INCONSISTENT
WITH ITS PAST ADMINISTRATIVE PRACTICES, AND WHERE
SUCH PRACTICE EFFECTS DISPARATE TREATMENT AMONG
PREMIUM PAYING EMPLOYERS FOR WHICH THE BWC
OFFERS NO FACTUAL JUSTIFICATION, ITS PRACTICE IS
UNREASONABLE AND UNLAWEFUL AS A MATTER OF LAW
The BWC does not dispute the admission of BWC employee Vicky Pickens that,
subsequent to their self-insurance privilege, Plaintiffs: (1) continucd to pay state fund premiums
for so long as they had continuing retro policy claims in their ten year evaluation periods; (2)
continued - to - qualify for retrospectively related state fund employer benefits that have a

beneficial impact on those premiums; (3) did not lose “any benefits the Bureau normally

provides state fund employers just because they went self-insured on a prospective basis”, and;

? See Plaintiffs’ affidavits at Supp. 94, 96, 98.
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I 1

(4) otherwise had “the exact same benefits, the exact same rights and responsibilities” “as any
other state fund eﬁlployer” in the administration of their open state fund retro claims. (Supp. 38,
Tr. 146-147.)

The BWC instead argues in its Merit Brief that it was reasonable for it to make a single

L 14

exact same rights and responsibilities” “as any

1Y

exception to its recognition of the Plaintiffs
other state fund cmployer” for purposes of the surplus related benefits provided by R.C.
4123.32(A). And it argues that this inconsistent recognition of the Plaintiffs’ legal status as
ongoing state fund employers is justified by the nature.of the affected rights. According to the
BWC at pp. 21-23 of its Brief, it is perfectly reasonable to recognize the dual legal status of
Frisch’s, UDF, and JW Harris for the purposes of some, but not all, statutory rights. This
argument has no basis in the record. And it defies rational explanation.

The same is true for the Agency’s second argument, that because these statutes recognize
the distinction between state fund and self-insured employers, and reserve their benefits solely
for employers with the legal status of a state fund empldyer, they demonstrate that “there is no
such thing [as] a “dual status.” The undisputed facts demonstrate that the BWC recognized this
dual status by continuing to recognize the Plamtiffs’ continuing right to state fund empléyer
statutory benefits, even as these same employers were also administering self-insured claims.
The only issuc before the Court is whether it was reasonable for the BWC to make an E:xcc“pti‘on
to its otherwise uniform practice of recognizing the Plaintiffs’ dual legal status. And despite the
novel arguments of counsel for the BWC, there 1;emains no cxplanation in the record for this
exéeplion. Instead, the tr-uth‘ is- that fhe BW C-’.s key emf)rloyees all admitted that they could think
of no factual justification for the disparate treatment of Plaintiffs that resulted from this

exception.

I1



The BWC also argues that this exception did not offend Plaintiffs’ constitutional rights to
equal protection of the law because it “bears a rational relationship to a legitimate government
interest.” BWC Merit Brief at p. 18 citing Menefee v. Queen City Metro (1990) 39 Chio St. 3d
27, 29. I then goes on to identify the government’s legitimate interest, in connection with R.C.
4123.32(A), “in rebating excess premiums in the Fund fo employers participating in the Fund. "
(emphasis added) Plaintiffs agree that this is the appropriale governmental interest because R.C.
4123.32(A) expressly identifies “subscriber(s) to the fund” as a whole as the intended recipients
of R.C. 4123.32(A) premium relief. |

But when the BWC decided to exclude Plaintiffs, all of whom were “participating in the
Fund” in one form or another, it created a disparate premium policy that served only to force
these Plaintiffs to pay their premiums at a rate as much as four times what the BWC charged
other participants in the Fund. There is no legitimate governmental interest in creating
classifications where employers paying the same premiums for the same policy years are
arbitrarily charged those premiums on materially different terms and conditions. Nor 1s there
any evidence in the record on which the Court could rely to find “reasonable grounds” for the
- distinction the BWC made among the Class of émployefs incurring retro related annual and final
adjustment premiums during the Class Period. The BWC had the affirmative obligation to
provide Civ.R. 56 evidentiary materials to create an issue of fact regarding the reasonableness of
(his disparate.billirllg practice. Having failed to do so, and in light of the record evidence that no
féctual justification existed, it cannot rely on the contrived claims of counsel to change the facts

and thereby defeat summary judgment for the Plaintiffs,

12



Proposition of Law No. III:

PLAINTIFFS DID NOT SIGN A RELEASE OR WAIVER OF
THE CLAIMS WHICH ARE THE SUBJECT OF THIS
ACTION.

The Release signed by PH&B (BWC Supp. at 37.) is immaterial to this lawsuit. For
consideration paid PH&B by the BWC, it released the BWC from all claims for dividend credits
for the “calendar years 1996, 1997 and 1998." This lawsuit challenges the dividend credits
denied PH&B for périods it incurred and paid retrospectively rated annual and final adjustment
premiums on and after January 1, 1999.

. The BWC’s reliance on the “buyout” Agreements signed by Harris, Frisch’s, and UDF is
also misplaced. Defendant relies solely on paragraph 6 of those uniform Agreements to argue
that it was the clear mtention of these Plaintiffs to waive their future rights to R.C. 4123.32(A)
dividend credits mn exchange for the privilege of becoming self-insured. Paragraph 6 of the
“buyout” Agreémcnts Plaintiffs signed provides: “6. The emplgyér, it.s assigns and successors in

interest expressly waives forever any claims for premium or loss adjustments not expressly

contained in this agreement.” (emphasis added) The “claims for premium or loss adjustments not

expressly contained in this agreement” refers to those claims the employer has the obligation to

identify at paragraph 4 of the same Agreement.m Paragraph 4 requires the employer to list

7R P11

“protest letters”, “applications for handicap reimbursement” and “other requests” “effecting [sic]
the employer’s State Fund risk experience” that are “known to the employer” by “actual or
constructive knowledge” in order for such items to be considered by the BWC with respect to

either a “rebate of premium on Stale Fund experience” or the “calculation of the buyout

amount.” This language requires only that Plaintiffs identify claims relevant to a rebate of

' The intent of the parties to contract is to be determined from the four corners of the contract. fnland Refise
Transfer Co. v. Browning-Ferris Indus. of Qhio, Inc. (1984), 15 Chio St. 3d 321, 322, 474 N.L. 2d 271,

13



premiums on their State Fund experience or the calculation of their buyout amount when such
claims are known to the employer at the time they enter into the Agreement. Only that type of
claim 1s deemed waived if omitted from the Agreement. .

Plaintiffs could not have had actual or constructive knowledge of their dividend credit
claims against Defendant at the time they entered into their buyout Agreements between July and
November of 1995. The first dividend credit during the Class Period was for the 1996 policy
year. Plaintiffs could not have known they would be denied the 1996 dividend credit (and thus
have a claim against the BWC) until after July of 1997, when their 1996 policy year concluded
(effective June 30, 1997) and the BWC first billed them for their 1996 annual and final
adjustment premiums in the latter part of 1997. (See Pickens Depo. at pp. 117-122, attached
hereto as Exhibit 1.) On this basis alone, the Court must reject Defendant’s assertion that
Frisch’s, UDF, and Harris are bound by a contractual waiver of their premium R.C. 4123.32(A)
discount claims.

In addition, only a “clear and unequivocable” contractual waiver would entitle the BWC
to Judgment as a matter of law. (See Jacob v. Grant Life Choices Fitness Ctr. (June 4, 1996),
Franklin App. No. 95APE12-1633, attached to the BWC’s Merit Brief) The scope of the release
relied on by the BWC goes only to requests known to the employer that are relevant to either “a
rebate of premium on State Fund experience” or “the calculation of the buyout amount.” It is not
clear from the contract that R.C. 4123.32(A) dividend credits have any connection to either the
Partiés’ state fund experiences or their buyout amounts. Defendant’s reliance on those contracts
to pursue summary judgment against Plaintiffs must therefore be rejected.

Finally, Defendant’s modification of Paragraph 6 conclusively establishes that the 1995

version signed by UDF, Frisch’s, and JW Harris was nol intended to waive future claims for

14



premium relief authorized by R.C. 4123.32(A). In 1999, the BWC amended Paragraph 6 of its

standard Buyout Agreement to specifically include, for the first time (BWC Merit Brief, p. 24.),

a clear and unequivocal release of future claims for dividend credits. After restating the original
waiver signed by Plaintiffs in 1995, Paragraph 6 of the 1999 buyout Agreement added:
... The employer, its assigns and successors in interest also expressly
waives its claim to any future rebates or dividends from the State
Insurance Fund for state fund employers payable after the effective date of
the employer’s self-insurance.
(emphasis added) (See 8-20-99 buyout Agreement BWC’s Supp. 33.) The term “also” is to be
given its common or ordinary meaning in determining the intent of the BWC in adding this
provision to its standard buyout Agreement. Foster Wheeler, Enviresponse, Inc. v. Franklin Cty.
Convention Facilities Auth. (1997), 78 Ohio St. 3d 353, 361, 1997-Ohio-202, 678 N.E.2d 519.
By 1ts use of the term “also”, the BWC evidenced its intent to add a type of claim (for future
dividend credits) not previously included in the scope of the waiver Appellees originally agreed
to in 1995.
Ohio Courts have routinely held that “contracts are to be construed so as to give effect to
| the intent of thé partiés, and that mtent is presumed as a matter of law to be fully revealed in the
language the parties choose to incorporate into the agreement.” Adelman v. Timman (1997), 117
Ohto App. 3d 544, 550, 690 N.E. 2d 1332 (citing Indiana Ins. Co. v. Carnegie Constr., Inc.
(1995), 104 Ohio App. 3d 219, 222-223, 661 N.E. 2d 776). When the terms of a contract are
unambiguoﬁs, courts look to the plain language of the document and interpret it as a matter of
law. Alexander v. Buckeye Pipeline Co. (1978), 53 Ohio St. 2d 241, 374 N.E. 2d 146. But when
there 1s ambiguity, parole evidence may be taken to ascertain the intent of the parties. Infand

Refuse, supra. The BWC’s 1999 buyout Agreement confirms that Defendant did not intend for

its 1995 buyout Agreement to include a waiver of Plaintiffs’ claims. The intent to require a
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waiver of these claims, as a condition to the privilege of self-insurance, did not arise until the
1999 amendment to that contract. Consequently, the Court must reject the BWC’s claim that

Plaintiffs waived their legal rights to R.C. 4123.32(A) credits.

CONCLUSION

For the foregoing reasons, Plaintiffs urge this Courl to vacate the lower court’s Entry of
summary judgment for the BWC and instead enter summary judgment for the Plaintiffs on their
claims that they had the legal status of stéte fund subscribers during the Class Period and thus
were entitled as a matter of law to the same premium discounts on their retrospectively rated
annual and final adjustment premiums as thc BWC afforded all other subscribers to the State
Insurance Fund.

Res ully submitted,

et A A

Robert S. Corker

Scheuer Mackin & Breslin LLC
11025 Recd Hartman Highway
Cincinnati, Ohio 45242

(513) 984-2040 ext. 207

(513) 984-6590 - Fax
reorker{@smblaw.net

COUNSEL FOR APPELLANTS
FRISCH’S RESTAURANTS, INC.,
“UNITED DAIRY FARMERS, INC.,
J.W. HARRIS CO., AND PECK,
HANNAFORD & BRIGGS
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TITLE 41. LABOR AND INDUSTRY

CHAPTER 4123, WORKERS' COMPENSATION
PREMIUMS; FUNDS

Go to the Ohio Code Archive Directory

ORC Ann. 4123.343 (2007)
§ 4123.343. Incentives for employing handicapped emplovees; definitions
This section shalt be construed liberally to the end that employers shall be encouraged to employ
and retain in their employment handicapped employees as defined in this section.
(A) As used in this section, "handicapped employee" means an employee who is afflicted with or
subject to any physical or mental impairment, or both, whether congenital or due to an injury or
disease of such character that the impairment constitutes a handicap in obtaining employment or

would constitute a handicap in obtaining reemployment if the employee should become unemployed
and whose handicap is due to any of the following diseases or conditions:

(1) Epilepsy;

(2) Diabetes;

{3) Cardiac disease;

{4) Arthritis;

(5) Amputated foot, leg, arm, or hand;

{6) Loss of sight of one or both eyes or a partial loss of uncorrected vision of more than
seventy-five per cent bilaterally;

{(7) Residual disability from poliomyelitis;
(8) Cerebral paisy;

(9) Multiple sclerosis;

(10) Parkinson's disease;

(11) Cerebral vascular accident;

1
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(12) Tuberculosis;

(13) Silicosis;

(14) Psycho-neurotic disability following treatment in a recognized medical or mental institution;

{15) Hemoyphilia;

(16) Chronic osteomyelitis;

(17} Ankylosis of joints;

{18) Hyper insulinism;

{19) Muscular dystrophies;

(20} Arterio-sclerosis;

(21) Thrombo-phlebitis;

(22) Varicose veins;

(23) Cardiovascular, putmonary, or respiratory diseases of a firefighter or police officer
employed by a municipal corporation or township as a regular member of a lawfully constituted
police department or fire department;

{24) Ceal miners' pneumoconiosis, commonly referred to as "black lung disease”;

(25) Disability with respect to which an individual has completed a rehabilitation program
conducted pursuant to sections 4121.61 to 4121.69 of the Revised Code.

(B) Under the circumstances set forth in this section all or such portion as the administrator
determines of the compensation and benefits paid in any claim arising hereafter shall be charged to
and paid from the statutory surplus fund created under section 4123.34 of the Revised Code and
only the portion remaining shall be merit-rated or otherwise treated as part of the accident or
occupational disease experience of the employer. If the employer is a self-insuring employer, the
preportion of such costs whether charged to the statutory surplus fund in whole or in part shall be
by way of direct payment te such employee or the employee's dependents or by way of
reimbursement to the self-insuring employer as the circumstances indicate. The provisions of this
section apply only in cases of death, total disability, whether temporary or permanent, and all
disabilities compensated under division (B} of section 4123.57 of the Revised Code. The
administrator shall adopt rules specifying the grounds upon which charges to the statutory surplus
fund are to be made. The rules shall prohibit as a grounds any agreement between employer and
claimant as to the merits of a claim and the amount of the charge.

(C} any employer who has in its employ a handicapped emplovee is entitled, in the event the
person is injured, to a determination under this section.

An employer shall file an application under this section for a determination with the bureau or
commission in the same manner as other claims. An application only may be made in cases where a
handicapped employee or a handicapped employee's dependents claim or is receiving an award of
compensation as a result of an injury or occupational disease occurring or contracted on or after the
date on which division (A) of this section first included the handicap of such employee.

(D) The circumstances under and the manner in which an apportionment under this section shall

be made are: - 2
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(1) Whenever a handicapped employee is injured or disabled or dies as the result of an injury or
occupational disease sustained in the course of and arising out of a handicapped employee's
employment in this state and the administrator awards compensation therefor and when it appears
to the satisfaction of the administrator that the injury or occupational disease or the death resulting
therefrom would not have occurred but for the pre-existing physical or mental impairment of the
handicapped employee, all compensation and benefits payable on account of the disability or death
shall be paid from the surplus fund.

(2) Whenever a handicapped employee is injured or disabled or dies as a result of an injury or
occupational disease and the administrator finds that the injury or occupational disease would have
been sustained or suffered without regard to the empioyee's pre-existing impairment but that the
resulting disability or death was caused at least in part through aggravation of the employee's pre-
existing disability, the administrator shall determine in a manner that is equitable and reasonable
and based upon medical evidence the amount of disability or proportion of the cost of the death
award that is attributable to the employee's pre-existing disability and the amount found shall be
charged to the statutory surplus fund.,

(E) The benefits and provisions of this section apply only to employers who have complied with
this chapter either through insurance with the state fund or as a self-insuring employer,

{F) No employer shatl in any year receive credit under this section in an amount greater than the
premium the employer paid if a state fund employer or greater than the employer's assessments if a
self-insuring employer.

(G) Self-insuring employers may, for all claims made after January 1, 1987, for compensation and
benefits under this section, pay the compensation and benefits directly to the employee or the
employee's dependents, If such an employer chooses to pay compensation and benefits directly, the
employer shall receive no money or credit from the surplus fund for the payment under this section,
nor shall the employer be required to pay any amounts into the surplus fund that otherwise would
be assessed for handicapped reimbursements for claims made after January 1, 1987, Where a self-
insuring employer elects to pay for compensation and benefits pursuant to this section, the
employer shall assume responsibility for compensation and benefits arising out of claims made prior
to January 1, 1987, and shall not be required to pay any amounts into the surplus fund and may not
receive any money or credit from that fund on account of this section. The election made under this
division is irrevocable.

(H) An order issued by the administrator pursuant to this section is appealable under section
4123.511 [4123.51.1] of the Revised Code but is not appealable to court under section 4123.512
[4123.51.2] of the Revised Code.

¥ History:

126 v 947 (Eff 9-27-55); 127 v 816 (Eff 9-4-57); 128 v 743 (Eff 11-2-59); 132 v H 331 (Eff 10-31-
67); 133 v H 68O (Lff 11-25-69); 135 v H 1 (Eff 3-22-73) 136 v S 545 (£ff 1-17-77); 138 v H 138

(Eff 7-27-79); 138 v H 736 (Eff 10-16-80}; 141 v 5 307 (Eff 8-22-86); 143 v H 222 (Eff 11-3-89);

145 v R 107 (Eff 10-20-93); 147 v 5 457, 148 v 11 18Q. Fff 8-6-99,

¥ Section Notes:
FOOTNOTE

* The amendments made by SB 45 (147 v --) were rejected by the 11-4-97 referendum vote on

3
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of _ o 4 EXAMINATION
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G Cincinnati, Ghio 45242 6 Q. Ms. Pickens, my name 15 Bob Corker, I'man
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i gueston so thal s oudoswsdersiand s that Gy
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E: _ 2 azsume vou understood the quesnon: s that far
3 VICKY S PICKENS  PAUE 3 enpugh?
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14 15 AL 1000,
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15 ‘ L% A 208682283, '
17 Pk Qe you ever Tusl vour deposinon tuken
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Y s AL No
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Briggs.
Could you repeat that?
Briggs High Schoal.
Is that here in Columbus?
Columbus, Ghio.
And what year did you graduate from Coelumbus
Brlg&s High School?

A. 1978

(. Before we go any further, one other ground
rule, so to speak, as we go through this, since you've
not had yeur deposition taken before, is that it would
be best if you let me complete a question before yvou
answer it. And I'tl let you complete your answer
before [ go on to the next question. Is that
understood?

A Yes, itis

Q. After you graduated from Columbus Bripgs High
Schoal w 1978, did you attend college?

A No

Q. Were vou munediately emploved afier
graduaung from Columbus Brisgs High School?

A Yues.

Q) And where were vou immedrately emploved?

AL Sears.
Q. ln \\lml capacHy (Iul venlwork Tor Sears?

~
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Page 8

Q. Are you referring 1o the admunistrative rules
or regulations of the Ohio Bureau of Workers'
Compensation as they relate to retrospectively related

employers?

A Yes.

(). What other documents did you review?

A, The adjudication orders.

(3. What adjudication orders are vou refernng
fa?

A. The ones that were for Peck, Hannaford and

Manpower of Dayton.

{}.  Are those the only two adjudication orders
that you reviewed prior Lo vour deposition today?

A Yes.

(). Did you review anv other documents?!

A. No.

2. Ihd you consull with anvhody other than vour
attorney repardimg vour testimony taday?

A Pdon't undersiand vour question,

Q. Okav. In preparation for vour depasitian
today you tndicated that vou reviewed the Burcau's
administrative regadations as thev relate ta
lL[IU\PLL“'\LI\ rated cmplovers. comrect”?

A Uh-huh

(;}. You also, n prepar 1[101] for YOur testimany

o]

A BEESVIN S AR W 3 I R SV A )

Page

AL Tpnced clothes,

Q. How long did you work at Sears?

A, Six months.

(J. And why did your employment with Sears end
after six months?

A, I came 1o the State of Qhio.

Q. So you accepted employment with the State of
(thia approximately six months afier graduation from
high school?

A, Well. [ -- 1 came to the State of Ohio
through a temporary agency.

What was that temporary agency?

[ don't recall the name of 1t

Was 1t a local agency here in Columbus?
Uh-huh, uh-huh.

And when vou say vou came ta the State of
(Mo, was that with g specilic state agency?

A Yes

(. And what agency was that?

A Industrial Comission,

Q. Ms. Pickens. prior to vour deposition today.
Jid vou review any documents?

A Yeah, Liooked over some documents.

O What docamient were tiwse?!

A, The retro rules.

OO PO

[ S R b o R T A

rage 7

taday, reviewed adjudication arders involving Peck.
Hannaford & Briggs and Manpower of Dayton.

As part of your preparation for yvour
testimony today, did you consult with anybody other
than your lawyer regarding what vour testimony might be
today or to otherwise prepare for your testmony loday”

A. Nbo.

Q. Now, in your earlier testimony you indicated
that you left Sears approximately six months after you
were employed by Sears to accept a position with the
Industrial Commussion of Ghio; 1s that correct?

A. Yes. 1--can] gmve you the start date?

(). Yousure can.

A. It was December of '79.

(2. So you would have graduated Briggs High
School in May or June of 1978 --

A {Nodding head.)

Q. - vouworked sixomonihs for Sears -
A (Noddimy head
(. == between the May. dune period ol 1978 and

December of 979 when vou avcepted a position with the
Industrral Commisston’!?

Ao (Noddmy head.)

G That's about an FSamonth period; is 1that
correct!

3 (Pages 6 to 9)
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A. ldon't know it would be 18 months, but --

(. Between May of "78 and December of 1979 --

A. Uh-huh.

Q. --you worked for Sears for approximately six
months. What did you do the remaining timme of that
period?

A. Tworked for the temporary agency.

Q. So did you have nuscellaneous jobs, then,
during the batance of that 18-month period?

A - there was a period where I -- 1 -- 1
didn't work for the temporary agency, [ didn't work for
anybody. And then [ went to the temporary agency to
the Industnal Conunission.

(). Did the temporary agency place you at
Sears?

AL Nu.

0. What was vour lirst position with the
Industrial Convmission i December of 19797

AL Teoded workers' comp claums,

() And what did that process myvolve?

AL Fhat myvoheed reviewnng the elamm, coding for
demographics. analvzing the acecident, codiny for the
accident and the wjuries.

(3. And hoew fong were vou a that position”?

AL For - Faas o clernieal specialist when | eot

hired on. 1 don't know how long 1 was that. And then
I became a nosclogist. s knowledue of medical
terms. Which is essentially the same job. n the same
department.

Q. What departiment was that?

A. Research and statistics, diviston of safety
and hyvyicne.

2. How long did you remain an employee of the
Industrial Commission in the research and statistics,
division of safety and hygiene?

A, Ibelieve that was unti] about -- I'm
puessing here. 1l was aboul 1996 or so, [ believe,
when they abelished that department. '

Q. So you had approxumately 16 or 17 years of
employment with the fndustrial Commission in their
research and statistics division? 7

AL Welh actally, at one point toward the end
there the division of satery and hypiene moved from the
Industrial Comnussion and nowas put underneath BWC

Q. And youwere just ransierred from
techimical v an Industoal Commission employee
techcally a Puorean cimplovec, but ofhernwise performed
the nomial job duties”

A Fhatscarrect

Page 190 Page 12|
1 A. That's correct.
2 Q. Now, as you can imagine. that's a long time k
3 tobe in one division. Why don't you summarize for me |/
4 the various positions you held during the period you |
S were in the research and statistics division.
S A. Dwas clerical specialist, then 1 was
7 nosologist, then [ was a supervisor,
8 (). Repeat for me what a nosotogist is?
9 A, It's knowledge of medical tenms.
10 (). And is the term nosotogist a uniquely Bureau
11 term? :
12 A, lbelieve that the heatth department might
13 also utilize that term.
12 ). And how do you spelf that term?
15 A, N-o-s-0 -- [ believe it's
18 n-0-s-0-f-0-g-1-s-t,
17 Q. So you essentiatly had three different
18 posions during that 16 to 17-vear period. A clerical
12 position, where you entered staustical data for
20 tracking pumposes: 1s that correct?
21 A Well Tactually analvzed 1. the data.
22 (). Drew conclusions from that data --
23 A Uh-huh. correct,
P (. --regarding trends ol mpuries and 1llnesses
25 in the workplace?
Page 11 Fage 13
1 A. Uh-huh.
2 Q. lsthat an accurate description?
3 A, Yes.
4 Q. And then you moved on to become a
5 nosologist?
& A, Yes.
7 (). And later in your terin with the division of
B research and statistics became a supervisor; 1s that
9 correct?
10 A. That's correct. And the department was
11 callied the department of research and statistics. It
12 was the division of safety and hygiene.
13 (). Describe for me what the scope of vour job
14 responsibilities were as a nosologist.
15 A. lcoded -- 1did the same thing. I analyzed
16 claums for accident statistics; however, as a
17 noselogist, | coded death claims and occupational
18 discase clanms.
19 (3. What does the process ol coding injury or
20 desth and occupational disease claims imvalve?!
21 A You anualyze the accident and you code for the
22 gecrdent: vou're collecting statistics on the accident
23 and then the injury ar the disease for the eccupational
t24 diseasce.
P25

(2. Reporting o the same peaple?

Q. And what varables were vou looking tor to

4 (Pages 10 to 13)
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1 track and otherwise code? 1 A. The position I'm in now.
2 A. The plain demographtcs; the nature of the 2 (3. And what position is that?
3 injury, what caused the accident and what caused the 3 A. A workers' comp underwriting supervisor.
4 imjury. 4 Q. Did any of your experience with the
5 Q. And then did you have to extrapolate from 5 department of research and statistics in the division
6 that certain trends and report your impressions of the & of safety and hygiene prepare you to accept a different
7 data to other people? 7 position as the workers' comp underwriting
8 A No lwould just code per claim. just do 8  supervisor?
S analysis per claim. : 9 A, Yes.
10 Q. Do you know what that information was 10 Q. And what experience was that?
11 ultimately used for? 11 A. The supcrvisory experience.
1z A Yes, For Ohio accident statistics -- 12 (2. Describe for me the scope of the
13 mjuries and statistics, and it was used by the tederal 13 responsibifitics you assumed in 1996 when you were
14 government as well, 14 first employed asan underwriting supervisor?
15 Q. Does that completely describe vour job 15 A, Thad underwriters report to me. We were -
16 responsibilities as a nosologist? 1e atthat particular moment it was partial teansfers.
17 A Yes, - 17 Q. Did vou know anything about underwriting
18 Q. When were vou promuted o be u supervisor? 18 hefore you assumed the responsibility i 1996 as un
19 A [hink ot -- Tthink v was around '87. 19 underwriing superyisor?
20 Q. That would he o fir approximation’? (20 A Yes.
21 AL Thelieve so. 121 . What did vou know?
2z Q. How did vour job responsibiiies change when | 22 A Emplover - let me see. Emplovers'
23 you became  superyisor in the departiment alrescarch £23 experience.
23 and staustics? 24 Q. What did you know about an emplover's
25 A Fawas in uh arge nl pmnnml dumun\ {25 experience’
Pags 15 Page 17
L ensurmy the guality of the coding ol my stafl. 1 AL How clauns and payrell are used 1o caleulate
2 (raimng for new personnel. 2 an experience, the importance of risk management and
3 Q. Tell mie what type of personnel decisions you 3 claims management for an employer, the merging of
4 had to make? 4 policies, either full or partial,
5 - A. Hiring, firing, approving leave, 5 Q. Daes that complete what you knew when vou
6 disciplining, training. . & first accepted that posttion in 1996 as it refales to
7 (0. And those job responsibilities continucd even 7 underwriting activitics?
8 after the division of safety and hvgiene was 8 A. What [ can remember at this time that --
9 transferred from the jurisdiction of the Industrial 3 (.. How do claims and payroll impact a state fund
10 Commission over to the Bureau of Workers' 10 employers' risk experience?
11 Compensation? 11 A. It you have - if you're a smaller employer
12 A, Yes, : 12 and you have less than $8,000 in expected losses, you
i3 Q. The training that you were provided was to 13 will be base rated. If you're talking about employers
14 ensure thatl vour employees were able to do the clerical | 14 (hat are experience rated, if they have a higher claim
15 positions ru}mrLd of the coding process; is that 15 toss and not enough payroll, they will be penalty
16 correct? 16 rated. 1l they have more pavroll basically than
17 A, The - that's correet. 17 churis, then thevre going to be credit rated.
18 ). Was there any other training involved? : 1s There's an expected foss factor, of course.
19 A Toensure the quahiy ol dwe actual fre that voes inte each manual.
20 amalyvsis, 20 (). How did vou acquire this knewledgae prior to
21 Q. Now. vowindicuted vour emplovment with the 121 accepting employment i 1996 ax an underwriting
22 divisionolsafety and hygiene ended s 1990: 15 that 122 supervisor?
23 correct? 123 A From working at BWO .
21 A Uh-huh. , |24 Q. Your knowiedge about how claims and payrall
25 (2. What position did vou accept at that time! F2o impactastate fund emplover's risk experience, was

5 (Pages 14 to 17)
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Page 18 Page 20
1 that relevant to performing your job in the department 1 A After.
2 of research and statistics? 2 Q. So you were technically an employee of the
3 A. Tthink the more you know about how BWC 3 Bureau--
4 works, all the inner workings, is relevant to 4 A. Uh-huh.
5 everybody's job. 5 (}. -- when you were laid off in June of 1996; is
& Q. Okay. How did you acquire your knowledge & that correct?
7 specifically about -- 7 A, Yes.
8 A. On-the-job traiming. 8 Q. Were you told why vou were laid off?
Q. 50 you received on-the-job training while you 9 A. Yes.
were 1n the division of safety and hygiene, and partof {10 Q. And whal were vou told?
that on-the-job training involved employers' risk 11 A, They abolished the department.
experience and the variables that impact the premums | 12 Q. And who told you that?
an employer pays; is that correct? 13 A, The letter [ got in the mail.
A, Uh-huh. 14 Q. And who stgned the letter?
Q. And part of that on-the-job training also 15 A Tdon't - honestly, don't recall.
mvolved risk management and claims management 15 Q. And so vou then filed a charge agiinst the
1ssues? 17 Bureau for unlawfully terminating vour emplovment; s
A Yes 18 that currect?
(3. Did that same on-the-joly trammng prepare you 19 A, Correct. ub-huh.
for understanding the methadology for the merging o £ 20 Q. Was that charge ever the subject of a
pohictes. either on a full or partial basis? 21 hawsui!
Yes. 122 A Towas resalved at the personnel board of
(. Doces that complete the on-the-job trainmg P23 review, and 1wy remsiated.
subjects you reecived that prepared you to accept the 24 . And vou were reinstated i what ]m\‘iliun"
position as an undervriting s 7! (25 A A \\m}\u\ comp undLr\\Hlmﬂ supervis 1507
Fage 19 Page 21
A, [would say so. 1 Q. And when did that reinstatement oceur”
Q. Are vou currenthy an underwriting 2 Ao Thelieve that occurred 10 May ol '97.
supervisor? 3 Q. Were you unemploved fTom June of 1996 (o May
A Yes a4 ol 19977
(2. Have you recerved any promotions or job 5 A, No. was unemployed until January of '97.
reassignments between 1996 and the present? S Q. Where were you employed fram January of ‘97
A. T'did not get the underwriting supervisor job 7 to May of '977
in 19906. 8 A. OBES.
Q. What job did you get? g Q. Now, take me from May of 1997 to the present
A, Well, [ was taid off because of safety and 10 and list for me in chronological order the position
hygicne, and so ther [ filed an action with the 11 you've held with the Bureau of Workers' Compensation.
personnel board of review. And that's how L have the |12 A, Can you repeat that, please?
underwriting job. 13 Q. Take me from May of 1997, when you were
(). Okay. Soare vou telling me that when the 14 remstated, to the present and list for me in
division of safety and hygiene was transferred from the |15 chronological order the position you've held with the
Industrial Commission's junisdiction 1o the Bureau of {16 Bureau of Workers' Compensation? '
Workers' Compensation's Jurisdiction vou were laul 7 AL Workers' comp underwriting supervisor.
olt? 18 Q. Have you had wny reassigniments during that
AL Nao I'mnot saving that. 12 tme!
Q. Okav. When were vou fad off? 20 AL No
A Pwas kod ot i June of 19906, [ believe. 2 (. Have vou had any promotions during that
(3. Was this belure the division of safety and 22 tune?
hvgene changed jurisdictions from -- 23 A N
AL N, ) 24 Q. Has the scope of vour job responsibilities
Q. --the Commission ar alter? 25 changed at any tme from May of 1997 1o the presem?
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program?

A, The purpose of the one cliim program is o
lessen the Gnanciab impact of an emplover being
removed Tam group and zome back o therr own
mdividual rate. Thev received a 40 percent discount
by participatng i the program.

Q. And what does an emplover need 1o do o Ul
participate m that program. and thereby, qualify for a
40 pereent discount in their preniums?

Page 22 Page 24|
A. T have more programs that I'm responsible 1 A. They had 1o have been in group the most
for. 2 recent year, they can only have one significant claim,
(). What programs are you currently responsible 3 lost time or medical, that's over the TLL; they can
for? 4 have no more than three additional medical claims --
A. Group rating, retrospective rating, PDP 5 two medical claims, if your -- if vour significant
plus. 6  claim is a medical; they must attend the workers' comp
Q. Could you -- 7 university and one other approved BWC class; they can't |
A. You want me to say premium discount program | '8 have lapses greater than 59 days 18 months prior to the
plus, drug-free workplace and one claim program. 9 application deadhine and must be current on their
Q. Atany ime during your employment with the |10 premiums and in an active status -- coverage status.
Bureau since May of '97, when you became an 11 Q. How does a state fund emplover qualify as
underwriting supervisor, have you had responsibility 12 having an aclive coverage status?
for any other Bureau programs? 13 A_ Therr account has to be active, which meant
A, No 14 they pad their premium, orreinstated status. which
Q. How long have you had group rating 15 means they at one me were lapsed but now have paid
responsibility as a supervisor? 16 and they are now covered.
AL Binee 97, Mav ol 07, 17 Q. Soany state fund emplover who pavs their
Q. Howlong have you had responsimliny as a 18 prenmumis recognized as having an aclive coverage
supervisor for retrospective raling progeams? 19 status: s that correct?
A Mavol'97. 20 A Wihey paid their premium.
Q. How long have vou had supervisory 2 Q. They dose therr active coverage status s nal
responsility tor the premium discount program? 22 paving ther premiuny in a timely wav: s il
AL Tthimk - 1 think 10 was December of 2003 23 correct?
Q. And how long have yvou had supervisory 24 AL Correct.
responsibitity for the Bureau's drug-free workpluce 5 Q. And they lose that active coverage status
Page I3 Page 15
program? 1 during the perod of their default or the tapse 1n
A December of 2003, 2 their timefy payment: is thal comreet?
Q. And how long have you had supervisory 3 A, I'm not sure what you niean.
responsibilities for the Bureau's one claim program? 4 Q. f'you have a state fund employer who has
A. That's just brand new this year. So maybe 5 tmely paid their premium. the Bureau views all of
about three -- three or {our months. 6 those employers as having active coverage status,
Q. What s the Bureau's one claim program? 7 correct?
A. Jt1s a program for emplovers that were 8 A Yes.
currently in group that are going to not be renewed for | Q. Is there just one way to lose your active
the upcoming rating year becausc of one significant 10 coverage status, and that would be by the nonpayment of
claim. The employers can voluntarily join the 11 a premium that's due by a date certain?
program. 12 A, I'mnot -- I'm not sure what you're saying
Q. And describe for me the terms of that 13 there.
program? 14 Q. Okay. You mentioned carlier that if a state
A, Tdon't know what you mean by terms. 15 fund employer does not pay their premium timely, they
(3. What s the purpose of the one claim 16 gointoalapsed coverage status

A Yes
(3 15 that correet?
A Yes.

Q- And that lapsed coverage stitus remains i
ciivetunul the emplaver pavs the premium that was due
when the Bureau put them into Tapsed coverage: s that
carrect’

Ao Yes

(. So once they make up the prenuums that they

7 (Pages 22 to 25)
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Page 26

owed the Bureaw, they're remnstated into an active
coverage status?

A. Yes. ;

Q. And that s true of all state fund employers
who owe the Bureau prermiums?

A, Yes

(. Youreferenced TLLs. On a going forward
basis, during the course of this deposition 1t might be
best if we minumize the unique lingo of the Bureaw of
Workers' Compensation and refer to things as best you
can an lay terms that might be understood by people who
are not as familiar with all the abbreviations and
Imgo that's common within the Bureau. Is that fair
enough?

A Yes.

(). TLLs are total inuted lasses, aren't they?

AL Yes thev are,

Q. Ms. Pickens, during the course of vour
wstmoeny thus L vou have referred to base rate, the
state fund emplovers wha huve less than $8.000 m
expected losses. and that 15 one form aof - ar ene
category ot a tate fund cimplover: in't that carrect”!

A Yes,

). Youve ulso referenced experience raled

cmplovers, and that would be a second category of state

Page 27

fund cimployers; is that carrect?

AL Yes,

(. You've mentioned group rated emplovers, and
that would be a third category of state fund employers:
15 that correct?

A. I's not the same.

(2. What's not the same”

A, Tmean, that's an alternative rating program.
The other two aren't. Something that the employer
could elect.

Q. 1understand that. But my question simply
goes 1o the vanious categories ol employers that the
Bureau recognizes as being state fund employers. All
base rated emplayers are viewed as state fund
employers, correct?

A Yes

(3. But base rated emplovers are i @ different
premuunt program than experence rated employers: s
that correet and let me -7

AL Pdon't teel comtorable associatmg the word
proarum with that,

Q. Ckay. The methodolopy for caleulatimg an
experience rated state lrkd emplover is different than
the methodelogy Tor catenluting the premuum ol a base
rated employer: st that cogrect?

I
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distinet from experience rated emplovers or base rated

FPage ZB [

A. Yes.

(). But both the experience rated employer and
the hase rated employer are state fund employers 4
because they pay premiums, however calculated by the
Bureau? :

A. Yes.

Q. A third calegory of employers that are
recognized as state fund employers are group rated
employers, 1s that correct, because their premiums are
determined in a different methodology than either base
rated or experience rated employers?

A. T--1can't answer that, [ mean, because
i's two different things.,

Q. Explamn for me what the two didTerent things
dare.

A An experience rated and a base rated employer
is determined by the calculation. It's not an elective
program that the cniplovers can get into. Group rating
15 an altemative raung plan, so vou can be base rated
and experience rated, but then vou join a group. So 'l
can't ay they're the same.

(1 I'mnot asking vou whether or not they're the
same. I'nyasking you whether the Bureaw treats group
raled emplovers as a category of state fund employers

Page 29
employers?

A, We lock at them as a participant in an
alternative rating plan, group rated.

Q. Under the state insurance fund?

A Yes, that's correct,

Q. They remain a state fund employer. they're
simply participating in an alternative premium rating
program?

A. That's correct.

Q. The fourth type of state fund premium program
you mentioned was the retrospeclively rated state fund
prentium program; is that correct?

A. That's an alternative rating program they can
Je.

2. Who can join?

A, Base rated or experience rated -- well,

experience rated emplovers.

t). Are there any other state fund premium rating
programs an emplaver can join. other than being base
rated or experiencearated or group rated or
retrospechvelv rated?

MSHASTINGS: Obection. Go alwead.

A Again vou can't join base rating or
experienve rating, That's nen -- vou don't have an
uplion,

www.elltereportingagency . com
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Page 30

BY MR. CORKER:

Q. Okay. But you do have the option of applying
for group rating?

A Yes.

(J. And group ratmg is a state fund premium
program where the Bureau accepls applications, and sonie
state fund employers are accepted inte group rating and
others are not; 1§ that cormect.

A Yes.

Q. s that a fwir way to characterize it?

A Yes, yes.

Q. So s there an application process?

A Ub-huh.

(2. And the Bureau reviews each applicaton and

determines whether or nat the mdividual emplover s
gomg to be secepted or rejected lrom groupy rating”?
A Yes, '
o Emplovers alse have the opuan to nake
applcation tor the retrospective rated premimm
pracram: is that correet

A Yo

Qo And only stae fund emplayvers are eligible 1o
muke that applivation: s that correct”!
A Yes,

Q. And agmn, the Bureew can either aceept that

Pacs: 41
~

application or reject that apphcanon: 15 thag
correct?

Al Yes.

Q. Are there any other allerative premium
programs that state fund emplavers can apply tor?

Ao Yes.

Q. What are they?

A, The prenyum discount plus prograny, the
drug-free workplace/drug-tree easy program, and the one
claim program.

Q. Could you repeat those {or me?

A, Sure. The premium discount plus program, the
drug-free/drug-free easy program and the one claim
program,

Q. Can a base rated employer apply for group
rating?

A Yes

Q. Sumply because thev're buse rated. they woutd
not be rejected frenn group rating progrant is that
correct’!

A That's correet.

O Cana hase rated employer apply tor
retrospectively rated prenum eoveraoe!

A Hhey can apply.

o Wil they be necessan by rejected becanse

Page 32|
1 they're a base rated employer?
2 A. No. :
3 Q. Sothe mere fact that they're a base rated
4 employer doesn't autornatically disqualify them from
5 either a group rated state fund premium program or a
& retrospectively rated state fund premium program?
7 A. Yes, thal's correct.
8 Q. And the same would be true of &n experienced
9 rated employer, the fact that they're experience rated
10 would not automatically disqualify them under the
11 Bureau's guidelines for acceptance into an either group
12 raled state fund premium program or retrospectively
13 rated state fund premium program?
14 A That's correct.
15 Q. Whatis the premium discount plus program?
P16 A, That s for employers whose experience
17 muodifier is higher than .90
18 (J. Stated otherwise. thev're in a penalty rated
12 prenmum situation with the bureau at a 90 percent

220 penalte or higher; is tat correet?
A No.
(. Allnght. Whatis an expertence modifier

3 hugher than 907
4 A 90 s acredit ol 14 percent.
5 (2. Soletme see if [ oun state this ina
Page 33
1 ditferent way that [ might understand.
2 A, Okay.
3 Q. Ifastate fund empioyer who ts paying
4 premiwms to the state mswrance fund has a credit
5 rating of 10 percent or less, which means they are
& paymg 10 percent or less below base manual rates, then
7 they qualify for the premium discount plus program; is
8 that correct?
9 A Can you say that again, please?
10 Q. Younwntioned earlier that a person with an
11 experience modifier higher than .90 can qualify for the
12 prenuyum plus discount progran. You also mentioned that
13 aperson with -- I'm sorry -- a state fund employer
14 with an experience modificr higher than .90 would have
15 apremwn credit of 10 percent or less: is that
16 comect”?
17 Ao Thate wmake vou say that again. [ just
P18 wantto make sure that P'm understanding il as vou mean
119 i
ey Q. Letme start over. What does it mean to have
21 anexperience modifier bigher than 9497
Zz A T0ts Tugher than 99, then von're less --
23 ahisabeve 90 vou're FAL then vou're geting
24 chaser to buse rute and 1wl eventualiy hecone
P25 penally rated.
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Page 34
1 Q. Soifan individual employer -- again, I'm 1
2 justreferring to a state fund employer -- and you know | 2
3 whatl I'mean by a state fund employer versus a 3
4 selfunsured employer, correct? 4
5 A Yes, 5
6 Q. --hus an experience modifier of .92, they 5
7 are closer to paying base manual rales for their 7
& premiums than the state fund employer who has an 8
§ experience modifier of 907 9
10 A. That's correct. 10
11 Q. And il we [lip this around, the state fund 11
12 employer with an experience modifier of .90 wouldbe 112
13 paying 10 pereent less than base manual rates? 13
14 A Yes, 14
15 Q. And a state fund emplover with an experience |16
16 maodifier of .92 would be paving 8 percent less than 14
17 base manuaf rates? 17
18 AL s 1l
1% (2. And every occupation has a base manual rate, 12
20 doesn'tit? ?
21 AL Yes
2z . And premmums are deternuned by applying
23 pavrol to the manual rate 0 effeet for a particular
2 emplover per hundred dollars of payvroll: s that 24
25 correct? 25
Pace 5
1 A Yes : 1
2 Q. Iastate fund employer has five different 2
3 job classiications recognized by the Burcau as a 3
4 distinct manual classification, they would report thew 4
5 payroll under those five different manual 5
&  classthications, wouldn't they? G
7 A Yes. 7
8 Q. And cach of thase manual classifications has 8
2  a base rate per one hundred dollars of payroll for 9
10 purposes of generating the workers' comp premium that | 10
11 state fund employer owes the Bureau of Workers' 11
12 Compensation, correct? 12
i3 A. Yes. 13
14 Q. And as claims cccur and as payroll 14
15 fluctuates, the experience rated emplover may see their | 15
16 expenience madifier change from time to time. won't 16
17 they? f17
18 A Yes, 118
19 0. And so as that expenence nndifier is moving 19
E0 closer o 100 the state fund emplover 1s warking or PZo
21 moving closer o paving base manuai rawes? e
22 A Yoes |
23 Q. s thore un experience modifier higher than P23
N NS ' 24
25 A Yes. {25

Page 36

Q. What's the maxtmum experience modifier?

A. Thereisn't one,

Q. Soin going through the normal calculations
of examining the employer's injury and illness history
and their payroll, a state fund empiover could have an
experience madifier of 3.57

A Yes.

Q. Which would lead to paying actual rates per
mantial classification 3.5 times higher than the
Bureau's base manual rates for that state funded
employer's manual classifications?

A. Say that part agamn.

(). I a state fund employer had an experience
maditier of 3.5 -~

AL Uh-huh.

(). - that would result m the empioyer paving
on a per manual clagsification basis 3.3 nmes the base
manual rate for their individual marual
classificanaons? '

A Na

(2. Whyas thar?

Al Ihwould he 3 - wellitwould be more than
Joadhatever -- Jowhatever vou sarl. beeause -- [ mean.
that’s - that wouid be 200 tmes more,

(). Ol ] see. That helps claniy things for me.

Page 37

AL 35 they would be puving 350 umes hase manual
rates; 1s that correct™?

A Yeah

(. What 1s the purpose of the premium discount
plus program?

A, The purpose for the progrant is for BWC to
work witly employers te create a suler work enviromuent
ta improve risk management and claims management.

Q. What does an employer have to do to qualify
for the premium discount plus program?

A. TheirEM has to be .90 or higher, they can't
have lapses greater than 59 davs 18 months prior to the
application -- or the beginning of the policy year,
they have to be i a current status, they have to

pay -- have paid BWC any monies owed within 45 davs -- f

I mean. they can't he more than 45 davs past due. and
they have to implement the T-step husiness plan.
. Sothe gualifeations Forthe premium
discount plus program clasely parallel the
gqualifications for the one clanm progran’!
A VYes,
€. And both programs are designed 10 assist
emplovers who are experiencing an increase in their
premums impiement saler clinhs managenent prachices?
A Yes.

E DT
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1 Q. And as an incentive for the employer to 1 A, Yes.

2 e¢ngage in those safe claims management practices, the 2 Q. And those adnunistrative regulations are

3 Bureau of Workers' Compensation gives them premium | 3 wntien by the Bureau; is that correct?

4 relief? 4 A, Yes

5 A, Yes. 5 (. And then appraoved by whom before they go into

6 Q. What is the amount of the premium relief an 6 effect? 7 _

7 employer can qualify for under the premium discount 7 A Twould say the administrator and the

8 plus program? 8 executive staff and, of course, the law department.

9 A, Tor the first twe years they can receive 10 9 Q. Now, Ms. Pickens, in the performance of your
10 percent reduction off of thewr premium. The third year 10 job as an underwriting supervisor you understand the
11 is 5 percent. 11 role of the Bureau admunisirative regulations in
12 Then we alsa have -- #f you're-out of the 12 defining the rights and responsibilities of state fund
13 program for two years you can get back into the program | 13 employers together with the rights and réspansibilitics
14 for an additional two years. The first year is 10 14 of'the Bureau: is that correct?

15 percent of the extension and the second is 5 percent. 15 A, Yes.

16 ‘They alsa are able to cam g severily and 16 Q. Explam for me your understanding of the role

17 Arequency bonus if (hey reduce their claims trequency 17 of those admunistrative regulations, agam. 1 the

18 and severity by 13 pereent. 18 context of employer rights and responsibilities and

1% Q. Cana retrospectively rated state und 19 Bureau rights and responsibilities.

20 employer gualify for the one claim pragram? 20 A The - can vou repeat the question’?

21 AL Qualify when? Fmcan -- vou mean they're L2 Q. Youtestified earlier that the Bureau's

22 currentdy retraspectively rated! Fmean. are they 122 adminstrative regulations play a role in defining an

23 currently a retrospectively raed emplover? 23 emplover's rights and respansibilities in their

24 . Yes. 24 workers' campensation progrant and in their relanonship

Z5 AL No 25 with the Bureau of Workers' Compensation: is th
Page 39 Pace 41

1 (2. That's because anly emplovers who were in 1 comect?

2 group rating and got rejected by group rating on their 2 A Yes,

3 renewal application because of one significant ¢laim 3 Q. Those same administrative regulatjons that

4 can qualify for the one claim program? 4 the Bureau writes and approves, implement inte law: is

5 A, That's correct. 5  that correct --

5 Q. Can 2 retrospectively rated state fund 6 A Uh-huh,

7 employer quahify for the premium discount plus 7 Q. - also define the Bureau's rights and

g program? 8 responsibilities in its relationship with state fund

9 A. No. : 3 emplaoyers: is that correct?

10 Q. And that's because retrospectively rated 10 A, Yes :

11 employers are -- you fill in the blank. Why don't they |11 Q. Now what I want you to do 15 tell me your
12 qualify for the premium discount plus program. 12 understanding of the role those regulations play?

i3 A, Because they're currently in retrospective 13 A, Are you speaking 1o just the rules relating

14  raling, thal was the scenario, correct(? 14 1o alternative rating plans or do you mean the entire
15 Q. Yes, 15 workers' comp rules or --

14 A. Yes. The rules prevent that. 15 Q. In the broadest general sense.

17 Q. Can vou cxplam what the rationale i5 behmd 7 A Twould say that the rules are written so

18 chmmating retrospectively rated state fund employers | 18 that employers know what their obligations are. and BW(
19 from the premium discount plus program? 19 for their particuiar point is so that we're collecung
20 Ao = that's the way the rules were sworitten, 20 enough prewum 1o pav for the clam losses.

21 Q. Sovou know what the rule s, but vou don't 21 2. Okay. Would vou agree thal to the extent

22 know whal the rattonale s behind the rule? 22 those admbustrative regulations upply o a parteular
23 AL Noono. 23 situagton vou nught face, that he Burean has an

24 A3 And the rule vou're refernng w s a Burcau 24 obligation to follow thase adnumstrntive

25 ol Workers' Compensation adnunistrative regulation? 25 regulations?
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Page 42 ) Page 44

A. Yes. 1 Q. Any other qualifications?

Q. Justas an employer cannot expect more from 2 A. No, not --
the Bureau than an applicable administrative regulation | 3 Q. They have to make a commitment to do certain
might provide? 4 things in order to implement a drug-free workplace,

A. Yes. 5  don't they?

(). Because the Bureau ts essentially a creature & A. Yes. Yes, theydo.
of the law, 1sn't it? 7 Q. And what do they have 1o agree to do i that

A, Yes. 8 regard?

Q. And so the law controls the Bureau's options, 9 A. There's three different levels they can
whether they appear mn a state statute or an 10 participate in. But in essence, they have to have
administrative regulation, just in the same way 11 prehire drug testing, they must educate their
employers' rights and responsibilities are controlled 12 employees, they have to have a drug-free workplace
by the law, whether 1t appear in a state statute or an 13 policy, they have to have -- provide training --
admimstrative regulation; is that vour 14 supervisor ranmng. Andf they want a higher
understanding? 15 discount, then they cun have, 1 believe. it's 13

AL Uh-huh, 16 percent random testing for level Hand | believe it's

(3 Was thata ves? 17 20 percent for level .

Al Yeso il was, 18 And they must implement a portion of the

(0. What is the drug-free casy program? 19 10-step busmess plan for level 11 For level 11,

A The drug-free easy program is (or emplovers 20 they have 1o molement alt H} steps.
that have 25 or fewer employees. and it's o implement 21 Q. And all ol thase qualifications are sel torth
adrug-lree workpluce program. environment. . 22 1n the administrative regulations of the Bureau of

(). Duoes the Bureau have a drug-free workplace 23 Workers' Compensation invoiving drug-free workplace
program for empioyers with maore than 25 employees? 124 program’?

A Yes That's cailed the drug-free workplace 25 A Yes,

Fage 43 ) Page 45
program. 1 Q. The same is rue of the one claim program,

2. So that's yet another premium program we 2 all of the qualifications and all of the benefits have
haven't vet discussed today; is that correct? 3 been reduced to administrative regulations”

Ao Yes. 4 A Yes.

Q. And that's the drug-free workplace program? 5 Q. And the same s true of the drug-free casy

A, Yes. The drug-lree workplace program and the 6 program, correct?
drug-free easy program are basically under the same 7 A Yes.
wbrella, 1's just one ts for 25 or fewer employees, 8 Q. s the same also true of the premium discount
the drug-free casy. 9  plus program?

Q. Is a group rated employer eligible for a 10 A, Yes. ‘
drug-free workplace program, whether it be under the 11 Q. Is the same also true for the retrospectively
umbrella of the drug-free easy program or the broader 12 rated state fund premium program?
umbrella of the drug-free workplace program? 13 A. Yes.

A Yes. 14 Q. [Is the same also true of group rating?

Q. s a retrospectively rated prenuum paying 15 A. Yes.
state fund eniplover eligible or those same drug-free 16 2. Ineachof those mstances, the
workplace programs” 7 qualifications to participate in those programs — the

AL Yes, 18 empleyer's rights and responsibilities under the

Q. Desenbe for e what the qualifications are 19 program and the Burcau's obligations under those
for the drug-ree workplace progran, : C 1200 programs, are set Torth in the administrative

Ao You e for an enpover o apply? 21 regulations?

(). Correct 2z A Nes

A They have to be inan active staius, they 23 (3. Is that also true of base raved and
carnot owe BWC oy premiamis miore an 42 davs past due, [ 23 cxpenence rated employers?
they can't have lapses greater than 59 davs, Z5 AL Yes.

12 (Pages 42 to 45)

www.ellitereportingagency.com
513-233-2000

2f339d7a-3tad-4¢57-923f-chf35717a32d



Page 46

1 Q. Are you on any conumttees of the Bureau? 1
2 A, No, 2
3 (. Do your job responsibilittes since May of '97 3
4 include anything other than supervising the group 4
5 rating program, the retrospectively rated program, the 5
6 premium discount program. the drug-free workplace &
7 program and the one claim program? 7
8 A. Those are my job dutics. a
] (). Okay. But vou also participate m the 2
16 adjudicating comumillee processes, don't you? 10
11 A, 1represent BWC. 11
12 Q. Before the adjudicating commiltee? 12
13 A, Correct. 13
14 Q. What is your understanding of the function of 14
15 the adiudicating conmunee? 15
14 AL My understanding s that they review our -~ 18
17 our decision and detenmine it we are comphant with the 1 17
18 rule. ‘18
19 Q. With whatever admimstratve reguiation might 1%
20 upplytothe issne that's belore the commitiee? 20
21 A Correct. 23
22 (). And so an emplover comes in and swtes s ZZ
23 position because theyre obviously not happy with the 23
24 deasion that samebody under vour supervision or nuvbe | 24
25 oven you nmd{, as il pumm\ o i}lu melmu s slate 25
Page 47
1 fund relationship with the Burcau: 15 that correct’? D1
2 A, That's correct. 2
3 Q. And vou attend those adjudicating comnutice 3
4 hearings to state the pohcy or pasition of the Bureau 4
5 1n defense of whatever position vou've taken? 5
6 A. That's correct. 5
7 Q. And then the adjudicating cormmittce resolves 7
8  who's right? 8
9 A They make aruling. 9
10 Q. They make a ruling. And that ruling is 10
11 typically erther you're right or the employer is 11
12 night? 12
13 A. Correct. 13
14 (2. How lang have vou been representing the 14
15 Bureau at adjudicating committee hearngs? 15
16 A, Twould sav sinee 97, 16
17 (). Soladispute berween o particular emplover 17
18 and the Bureaw arose ont of. sav.an emplover's 1
19 exclusion from group rating. vou would represent the 1¢
20 Bureaw in that adjudicatme cominmitiee hearing agamnst 3 20
21 the eraplover: s that correct! al
iz A Yes. Either me or sy -- one of my (22
23 underwrilers, 27
24 Q. Sosamehody who reports directly o vou? 24
25 125

AL Correct.

llml vou or e of your aubmdnmiu have d](Lﬂ on i

Page 48[

Q. Isitfair to say you're the top dog on group

rating issues here at the Bureau?

No.

Who's the top dog?

I would say the executive staff.

Who's the executive staff?

That would consist of John Romig --

Anybody else?

He -- well, I don't know if you'd say John
Romig now, because .}cff Redmond 1s now in his place.
So .-

(3. But for purposes of the adjudicating
comnuttee, Mr. Ronng would never appear before the
adjudicating commuttee 1o defend the posttion of the
Bureau, would he?

A Tean't sav never,

¢}. Has he ever?

AL No.

Q. Indeed, he's often the adnunissrator's
destgnee for hearing appeats of adjudicating committee
decisions. isn't he?

A Yes

(1 Soitwould be mappropriate for him o
represent the Bureau and defend a particular position

. >0r0P0p

Page 49

group rating matter and hear the appeal before the
adjudicating committee?

A. Yeah. }don't think he would ever represent
us at adjudicatimg committee and then go in front of
the designee. I don't think that would ever happen.

Q. So simce May of 1997, is it fair 1o say that
n terms of resofving protests with emplovers over
group rating decisions, you're the top dog in
representing the Burcau before the adjudicating
committee?

A. lcan say the majority of the time.

Q. And when you don't appear before the
ad_]udicatmg committee, somebady under your dnect
superviston and control does?

A Yes.

Q. And when that happens, do you review with
that subordinate what thewr posittion 1s going to be and
how they would defend a decision that someone within
vour group rakimg respansibihity made!

A Yes,

Q. How about with respeet W retrospectively
rated emplovers. il a dispute anses between a decision
made by the Bureau and that emplover. vou would
Lprcally appear belore the adjudicating committee o
defend the position ol the Bureau. correct?
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Page 50 Page 52
1 A, Yes. 1 (}. 1s there anybody else?
2 (). And that's been true since May of ‘977 2 A, (Shaking head.}
3 A Yes. 3 (). Over what period of time did you report
4 Q. And if you didn't appear, somebody who 4 directly 10 Al Monahan?
5 reports directly to you would appear? 5 A, From '97 untd -- I'm trying to remember when
& A. Yes. & heretired. Ithink it was 2003, about June of 2003.
7 Q. After consulting with you on what the 7 (). And is that when Mr. Monahan retired?
8 position of the Bureau should be? 8 A, Yes.
g A Yes, 9’ Q. And when Al Monahan retired i June of 2003,
10 Q. Is that alse truc with respect to disputes 10 Lauree Raica replaced him as the person to whom you

11 that anse with emplovers under the premivm discount | 11 inumediately reported?

12 program, the drug-free workplace program or the one ] 12 A Yes,
13 claim program? 13 Q. How do vou spell Lauree's last name?
14 A. s true for the premium discount program 14 A Rea-1-c-a. And her first name 1s spelled
15 and the one claim program. but T do not represent -1 115 L-a-u-r-v-c. '
15 havent represented anvbody for druy-{ree. 16 Q. How long did vou report directly w [auree
17 (}. s that because disputes have not ansen’? 17 Rucn?
18 AL We - we received a few, but there hasn't 13 A Framy June unnl - Thelieve 1twas about
192 bheenahearing durimy s tme, 12 Novenmber ol 03,
20 Q. Okay. [Ta hearing did oceur under the 20 (). Dovou know why vou na longer reported to
21 drug-free workplace program before the adjedicating 21 Ladree Rarca aller Noversher ol )37
22 commuttee, 1t would be yvour responsibiline o uppear 122 A Yeah, Basweallv she's the chiet oi'the
23 before the adjudicating comnuttee o defend the E23 0 division unt! they put somebody in for Al's place.
24 Bureau's pasition or assign one of vour subordimates o ;24 That's when Todd came in.
25 dothat, correct? 25 Q %n vou currently report Linu_l]\ 1w Indd
Page 51 bPage 53
1 Al Yes. 1 Spence?
2 Q. Dwes anvbody at the Bureau currently empioyed 2 AL That's correct.
3 by the Bureau know more about the nuts and bolts and 3 (2. And have been reporting directly o him since
4 everyday operations of group rating than you? 4 November of 037
5 A. No. 5 A. Yes. Ithmnk that's right.
[ ). Does anybody currently at the Burcau know 5 . When you reported directly to Al Monahan, do
7 more about the nuts and bolts and everyday operations 7 you know who Mr. Monahan's direct supervisor was?
8 ol retrospective rating than you? 8 A Yes.
9 A, No. 5 Q. Who was that?
10 Q. How about -- I'm going to iry to condense 10 A, It was Marty Herf for the majority of the
11 tlus. I just have to have a clear record. Would you 11 ume.
12 understand if I said I'm going to ask you the same 12 Q. Who, other than Marty?
13 question with regards to premium discount, drug-free 12 A, John Romg.
14 workplace and one claim programs, in those arcas does 14 (2. And Al Monahan reported directly 10 John
15 anybody here at the Bureau currently know anything more | 15 Romiy after Marty Her{ lefl the Bureau: is that
16 abkout the day-to-day operations or nuts and bolts of 16 carrect? :
17 those programs thar you? D1 A Thelieve thal was for a short time. but then
18 AL No 18 he reported to Lauree Raica,
19 Q. Sinee Nav ol 19971 gather the nanwes of 19. (2. Yousay he, are vou referring to Marty Herf
20 people o whom you report have changed over ime; s L 20 or Joln Romug?
21 that correct? 21 A Noo Imyrelerring to A Monahan,
=2 A Yes, 22 (. o when you hrst started reporting 1o Al in
23 . Can yvou take me through, begmming in May of 231997 at that ume Marty Her[ was AT Monahan's direct
291997 the peaple o whom vou reported? 22 supersisor?
25 A Al Monabian, Laaree Raea, Todd Spence, 25 AL Correet.
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Page 54 Page 5¢
Q. Marty Herf then left the Bureau? 1 year, Lauree Raica would have reported to John Romig?
A Yes. 2 A Yes.
(. And there was a temporary void there? 3 Q. And at all times John Romig has reported to
A Yes. 4 hm Conrad?
(). And that temporary vord was filled by whom? 5 A Yes
A. John Romig. ' & (). And now it's Jeft Redmond who reports to
(). Untl Laurce Raica stepped i to fill that 7 James Conrad?
void? 8 A. No. He reports to Tina Kilmever (phonetic)
A. Correct. 9 now, :
Q. Then Al Monahan left the Bureau mn Junc of 10 Q. So we've added a new player; 15 that
03 because he retired? 11 correct? ’
A. Yes. 12 A. Yes. That's correct.
Q. Sonow we have vel another voud of 13 MR. CORKER: Can we go off the record for a
leadership, correct” 14 moment. :
A. Yeah. 15 (O the record.}
. And that's when Lauree Raica stepped in as 16 BY MK CORKER:
the persan to whem you directly report? 17 Q. How do vou spell Tina's Tast name?
A Carrect. : 18 THE WITNESS: Do vou kness. Greg? Are we on
(2. That was on a temporary basis? 19 the record?
A Yes 20 MR CORKER: We are currently on the
Q. Unul Todd Spence was assigned e il the 21 record.
void that Al Monahan's retrement created? 22 M HASTINGS: 1 voud don't know, say vou
AL Yes. 23 don't know.

: ). When vou reported dwectly to Al Monahan, al 24 A Tdon't know.
25 the time Ad Monaban reported directhy 1o Marty Heell 125 BY MRCORKER:

Page 55 Page 57

[

Who did Marty Hert report 1! Q. Can vou tell me how Jong Todd Spence has been

A, Atone pomt Sandy Blount. And then there
was a reorgamization, and then i was John Romig,

Q. And whether it was Sandy Blount or John
Romig, the next step up in the food cham would have
been James Conrad; is that correct?

A. Yes.

Q. So when vou reported directly to Lauree
Raica, Lauree Ratca would huve reported direetly to
either John Romig or Sandy Blount?

A. Tt was John Romig.

Q. And John Romig would have reported directly
1o James Conrad?

A, Yes.

2. And now that vou're reporting directly to

m -3 & U1 o Wb

at the Ohio Bureau of Waorkers” Compensation?

A. Tbelieve he's been here over fen years.

Q. Can vou tell me how long Lauree Raica has
been at the Ohia Bureau of Workers' Compensation”

A. I'mnot positive, but I'd sav at least four
years.

Q. Can you tell me how long Jefl Redmond has
been at the Burcau of Workers' Compensation?

A, 1dan't know.

Q. You don't know whether it's been one year or
20 years?

A. No. I'msorry.

Q. lave you ever met Mr. Redmond?

A, I'vemethim. ['ve seen hun on the

Todd Spence. my guess 1s he reports directly to Lauree | 16 elevator,

Raica? 17 Q. How long has, if vou know . Tina -- 15 0t

A Yes, 18 Kilmoever?

(2. And Laurce Rawa reports directly 1o whom? 19 AL Uh-huh.
: AL Jodav s JefT Redmaond. 20 (3. How lony has she heen acihe Qhio Bureau of
2 (3. How lony has that been the case” 21 Warkers' Compensation”?
2z AL Theheve owag eflectve on Al 1ith, 22 AL Tdon't know,
Z3 . Oftus vewr? P2 (. M. Pickens, movour tenure woth the Bureay
24 A Yes, P24 of Workers' Compensation. have vou had any direet
25 0. Butatall umes prior o April THhal'this 25 mvolvemeat i the prenuunm discount program that the
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Page 58 Fage s 0
1 Burean has implemented in order to relumn excess 1 Imissed anything -
2 surplus within the stale nsurance fund to premium 2 A. Okay.
3 paying state fund employers? 3 Q. --orjust got it wrong.
4 A, Say that again. 4 A. Okay.
5 (). In your tenure with the Bureau, have you had 5 (. Don't be too anxious to tell me 1 got it
6 any direct invelvemnent in the Bureau's program of 6 wrong. Once the administrator declared what the
7 mving premium paymg state fund employers discounts on | 7 dividend percentage would be for a given policy year --
8 their prenuums in order to return an excess of surplus 8 and it is the admenistrator who determines what the
9 1 the state nsurance Tund W those prenyum paying g dividend percentage is going to be, correct?
10 state tund employers? 190 A. Yes.
11 A, What 15 your definthion of direct? 11 (2. Okay. -- then it has been your job to
12 (). Have you ever heen actively engaged to help 12 mplement that dividend percentage in what capacity?
13 define kow thal program was going to operate, what the 12 A. It's -~ it's systematic. The system
14 lenms and condilions of returmng that excess surplus 14 recogmzes what premiwm they paid. So if they're in
15 would be? 15 the premium discount program, then depending on what
16 A, Tor the premium discount? 16 wvear ias, then they pay their prenuum according to
17 . Letme nuke sure vou and | are on the saime 7 that and then the dividend 1s reduced from that.
18 page here. mnat referimg o the drug-free 18 2. Soyou play -- vou have played no role in
12 workplace progran or any of those programs wehve 19 providing information or opintons on what a particular
20 previously discussed. 20 Jiscount or dividend pereentage shauld be: is that
21 You understand there has heen an excess of 21 correct?
22 surplus mthe state msuraneye find dating back, ] P22 Ao Thats correct. That's correct.
23 helieve, to 1996, correct’! You do understand? 23 Q. You've plaved no rofe in deciding or
24 A Yoes. ' 24 contnbuung mformation as to whether or not a
25 Q. And vou LIJ\n nmluaund Ilml e 2% dinvidend should be declared for any given policy year:
Page 59 Page 51
1 adnunistrator. Mr. Conrad, has made the decision to 1 s that correct?
2 return that excess surplus 1o Qhio's premium paymg 2 A. That's correct,
3 state fund emplovers; ts that correct? 3 Q. Hus your jeb responsibility since May of '97
4 A. That the administrator is - ¥CS. 4 been limited to simply implementing the applicable
5 (3. Okay., And vou alse understand that that has 5 dividend percentage’!
& been the discount program we're describing now, a & A Yes.
7 siluation wholly distinet from your operation of anvof | 7 Q. And the implementation role you've plaved has
8 these other alternative rating programs, correct? & been hinuted to ensuring that the computer system the
9 A, Yes. 9 Bureau uses to generate premium bills to state fund
10 (2. Have you directly been involved in the 10 employers reflects the correct dividend percentage for
11 formation or implementation of any of the Bureau's 11 that year?
12 practices or policies as they relate to the premium 1z A. That's correct.
13 discount program that was instituted lo return this 13 ). Let's talk about terminotogy for a minute. A
14  excess surplus to Ohio's premium paying state fund 14 risk in Bureau terms is the same thing as an employer,
15 employers? 15 isn'tit?
16 A, The implementation part. 16 A. Yes
17 (J. Okuy, Desenbe {or me when you first became 17 (). And a state risk 1s the same thing as a state
18 directlv mvalved in the nplementation part of this 18 fund nsk. corect?
19 preonum discount program? : 19 AL Yes
20 A I our - I our svsien. our computer system. 20 . Andasate lund nsk s the same thing as a
21 anotes who s the premnnm discount program. And 121 state tund emplover?!
22 whatever the dividend s for that vear, o apphes that 22 A Yes,
23 towards thew premnim. 23 . An Slemplover s the same thing as a
24 O, Seveur responsibilinng -- letme see 1l [ ean 24 self-insured cmplover. coireet!
2k 25

A Yes,

restate what Tthink vou just said. and you el me
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Page 62
Q. Self-insured employers don't pay premiums, do 1
they? 2
A No. 3
Q. State fund risks or state nisks or state fund 4
employers do pay premiums, correct? 5
A, Yes. &
Q. Are those the only two classifications of 7
employers that the Bureau recognizes, or are there 8
others? 9
A. Thase are the two largest, but there's marine 10
funds. 11
Q. What other classifications of employers does 12
the Bureau recognize? 13
AL Thelieve there's the nurine fund and black 14
lung. 15
(3. Soethere are certuin emiployvers who choose to 16
purchase their marme mdustrial workers” comp coverage 17
through the Ol Burcau of Workers' Compensation” £ 16

A Correct. 12

Page 64}

to? : :
A. Yes. So for state fund employers, there are
certain charges that are -- basically you can charge to
the employer's experience. And then you have the
surplus fund, which are charges that are paid out for
claim costs, but they're not charged (o the employer's
experience,

Q. Soifa self-insured employer loses a
workers' compensation claim before the Industrial .
Comnusston-and then has to pay medical benefits and/or |
compensation because the Industrial Commission hag
determined that the employee sustained a compensable
injury, and then the employer appeals that 1o cowt and
thev're suceessful in convincing the coust that this
was not a compensable injury, that self-insured
emplover s eligtble tor surplus reimbursement --
reimbursement for the surplus account of the state
msurance fund, correct?

Ao Tean't speak for selfvinsured. | ean only
speak for state [upd.

Q. Who could speak to the selfamsured aspects
ol that. would that be Dave Bovd?

A Yes,

Q. Anvbody at the Burcaw more knowledgeable of
sell-msured issues here than Dave Boyd?

Q. Notanvhody's == not just anvbodsy's 120
micrested i nwrine ndusoial Tund workers' comp 21
coverage, are ey jehe

AL Nn P2z

(1 Oniy those emplovers who engaee in narne 24
operations probably. correct?) 28

1
a
19
m
'L-A.)

A Yes 1
. Andin that respect. the Burean competes in a 2
commercial market. where emplovers can get their 3
coverage elsewhere, correct? 4
A, ldon't know. 5
(3. Okay. And the black lung fund. there are 6
certain employers who pay premiums througth the Chio | 7
Bureau of Workers' Compensation to ensure black lung | 8

claims? 9
A, Yes. 10
Q. And only black lung claims? il
A, Yes. _ 12
Q. Are you familiar with how the state insurance 13
fund as a whole is set up by the Bureau in this 14
respect? Are you familiar with different accountings 15
the Bureau maintams to distinguish between, Jor 16
example, charges 1o surplus for a self-insured emplover {17
versus charges o surplus for a state fund employer? 18
A Yes. P19
2. Youare fanuliar with that? Why don'l vou 20
descerihe Tor e how those socounts are sl up. 21

A Wellowe call them buckets i our departiment.

i Q. And betore we go any further, a bucket simply 3 fund emplover, that under the law, the Bureau s
25 designates that there's @ separate account a certain P24 providimg state fund emplovers. correct? [y a
25 charge w the state msurance fund has o be debited L 26 benetit to be fully made whole for an ncorrect

“to court. As a result of charging those expenses to

Fage 65
AL Twould say not,
(J. Let's take the state fund employer, with
which you are fanuliar,
A Yes.
(2. Same scenario. They lose a claim and the
Burcau charges their risk experience for the expenses
that have been paid in that claim while it's on appeal

the employer's risk experience, the employer's premiums |
increase during the pendency of the appeal to court.
The employer wins the appeal in court. The

Bureau then credits the employer's risk experience for
the full amount of what it had been previously charged
to their risk experience as a result of that one claim,
correct?

A Yes.

Q. And when that credit is given the enplaver,
the amount of*the expenses the Bureau charged - first
paid and then charged to the emplover's risk experience
15 charved ta the surplus account?

A Yes,

Q. And thatis one the benefits of being o state
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Page 66 Page 68 [

decision, correct? 1 Bureau reviews the financial data of an employer

A. Yeah 2 applymg for retrospectively rated caverage, correct?

(. Let's talk about retrospective rating for a 3 A, Yes.
moment. It's my understanding that an cmployer 4 Q. And if the Burcau makes a determination that
mterested in retrospective rating needs to make 5 the employer has sufficient financial security or
application to the Bureau to be approved by the Bureau | 6  strength to justify granting the application for
as a retro rated employer ot a 7 retrospectively rated coverage, then the application is
policy-year-by-policy-year basts; is that correct? 8 approved; 1s that correct?

A Yes. - A. Yes.

Q. And the Bureau's policy year for all private 10 Q. Is there any negotiation in that process
state fund employers runs from July Ist any given year {11 between the employer and the Bureau?
to June 30th of the following year? 12 A, No. No.

A, Yes. 13 Q. You're either in or vou're out?

Q. And that's regardless of what premium program | 14 A, Yes. Tier Lor Tier .
vou might be m? In other words, i vou're base rated. - {165 (2. What's the difference between Tier 1 and Tier
your policy year runs the same. July Tst 1o June 3Gth 16 I
year; 18 that comrect! 17 A Ther H-- an emplaver couid choose (0 be m

A Yes 218 Tier I Tier H--af vou're in Tier I it requnres

Q. Ifvautre experience rated, the Burcaw'’s £19  the implementation of the 10-step business plan. But

policy vear s the same, July | to June 30th period?
A Yes

Q. [Myou're group rated. the pobiey vear is

ivoure not as financially stable ar vaw haven't been
a parbcipant within the fust three vears. then vou
nught opt for Trer 11 ax apposed w Tier 1 [Us less

SRR O
W S N I

|
t

M ~] ¢ o Wb

July 1 ot one vear to June 30th of the tollowmng 23 ola gamble.
2

vear! 4 And there are certaan eriteria - financial

Al Yes, P25 writenia that needs 1o be met m arder 1o participate
Page ©7 Page 69

Q. And that 15 also true of retrospectively omher L

rated cmplovers? 2 Q. The Bureau looks for even greater financial
A Yes. 3 strength w Justify approving a Tier [ retrospectively
Q. Describe {for me the application process, 4 rated application than a Tier 117
A, An employer completes our retrospective 5 A Yes.

rating application and they subniit five vears of 6 Q. And the potential savings to the employer are

audited financials. They send it to BWC. We review it 7 greater under a Tier 1 program than a Tieg 117

for financial stability and also to make sure that they 8 A Yes.

meet ihe other criteria of the retrospective rating 9 Q. And that's fargety because under a Tier [ you

rules. 10 can qualify for a larger discount on the semiannual
On the appheation, the employer will select 11 discount portion of the retrospective premium for a

their maximum prepium and the maximunt claim level. | 12 given policy year?

They will give us estimated payrell information, which 13 A. Because you assume more liability, Yes.

Q. Okay. Let me clarify this for the record.
You do qualify for a greater discount i exchange for

we will review and determine which hazard group they're | 14
inand will then deternune whal the muinimum premium 15

percent s that thev're poing to pay. And they take on 16 assuming greater financial liability?
a len-vear hability. ' 17 A Yes.
(). s thata ten-year premium labihty? 18 (2. And that greater financial habiliny takes
A s ten-vear habiliey for the clann 12 the sole form ol what the masinuanm churgeable per chnm
COSLS, 20 cost iy goimg to be?
. Okav. sothe apphication process allows the 21 A Yes.
Bureaw o assess the financial strensih of the company. 22 Q. Soletme seeal Tean summarize this, and
curreet ] 23 voutell me what imwnithing, | eet wrong, An
A Yes 24 cmployer's nterested i becoming a retrospeclively
Q. And there are routine standzrds by which the 25 rated siate fund emplover. They make apphication on an
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1 application prepared by the Ohio Bureau of Workers' 1 their semiannual retrospectively rated premium than if
2 Compensation; is that correct? 2 they were (o qualify for a Tier U retrospectively
3 A Yes. 3 rated program?
4 Q. And that application is the same for any 4 A. Tt will be their payroll premium.
5 employer secking to become a retrospectively rated S Q. That's -- the semrannual premium ts the same
& slate fund employer? € thing as the payroll premium?
7 A Yes 7 A, Right.
8 Q. The purpose of that application is largely, 8 Q. Okay. Andunder Tier |, they apply -- they
9 tf not entirely, to assess the financial stability of 9 qualify for a larger discount on that payroll or
10 the employer in terms of whether or not the Bureau's 10 semiannual premium?
11 going to accept that application ar approve the 11 A, Yes. ’ _
12 application? 1z Q. Under Tier 11, again, the application
13 A, Yes. 13 process. the approval process is also controlled by the
14 Q. Ts there anything that application discloses, 14 Bureau's adminisirative regulations?
15 other than financial data. that is retevant 1o the 15 A Yes.
16 Bureau's decision lo approve or reject the 16 Q. There's really no subjective element (o this.
17 retrospectively rated state fund application’? 17 s there?
13 A At that time we review them for lapses and 18 A No,
19 active coverage and that (ype of eriteria. 19 2. And by that vou know | mean. any subjective
20 & Soatthevve incurred Tapses, yvou might 20 element to the deciston-making process of whether w's
21 reject the appleaton? P21 approved or not approved. correct”!
22 AL That's correct P2z A Yes. That's correct.
23 Q. And the existence of Tapses in coverage 23 (2. Under Tier 11 the employver may simply not
24 pccurs when an employer has fatfed 1o timely make their § 24 wish 1o ke on as much risk as 0 Tier | program. ilev
25 prenuum payments? 25 would like loveer per claim limits on what can he
FPage 71 Page 73
1 A, Correct. 1 charged to their retro experience. correct?
2 Q. And so il there have been lapses, that's an 2 A Yes.
3 indication of less than the financial strength you're 3 Q. Or they may simply not qualify financially
4 lookmg for to approve the application? 4 under the Burcau's regulations for assuming the greuter
5 A, That's in accordance with the rules. 5 nisk and the greater rewards or potential rewards of a
&6 Q. Okay. So the application process and what is &  Tier ] program?
7 asked of employers in the application process is 7 A, Yes,
8 controlled by the admimistrative regulations the Bureau | 8 Q. But again, the application and approval
9 drafts? 9  process has no subjective discretion to i, it's just a
10 A. Yes, 10 matter of applying the administrative regulations of
11 Q. And the review process of that application 11 the Bureau? '
12 s, again, controlled by the Bureau's regulations? 12 A, Yes.
13 A. Yes. i3 Q. And once a retrospectively rated craployer is
14 Q. An employer who wants to qualify for a Tier I |14 approved by the Bureau of Workers' Compensation,
15 retrospectively rated program will have to demonstrate | 15 regardiess of Tier [or Tier IT -- and let's say they
16 lugher financial strength? 16 first become, as an example. a rerospectively rated
17 A Yes 17 emplover effective fuly 1 of 2005, they would -- and
18 (. Andaifthey do quahly. thew will receive a 18 vou tell me if 1 et this wrong — they would repor
1% larger discount on thew semumnual retrospectively 12 their payroll for the period July 1o December 31st of
29 raled premium. comect” 202005 and pay therr discounted pavroll or seimiannul
2zl A Can yourepeat that? P21 premium by February 25 of 20067
2z QN the eonplever does qualiy for a Tier | 22 A Yes.
23 rewospechively rated prenuum program -- 23 Q. And by virtue of making that pavment by
24 A Uh-huh, 24 February 28 ol 2000. the law states that their coverage
25 (3o == they wall receve o frger discount on 25 s thenn eflect through August 3]st vi 20067

Page 72
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Page 74 Page 76 |
A, Are you -- 1 Q. And now we've comnpleted the first retro
(). You report your payroll for the second half 2 policy year?
of 2005 -- 3 Al Yes.
A, Uh-huh. 4 Q. And by making that premium payment -- let's
Q. - which is the first six-month period of 5 say the employer waits until the last day, pays it on _
your {irst retro policy. You pay a premium based upon | 6  August 31st. Their coverage is extended unti] February -
that payroll by February 28th of 20006, correct? 7 28th of the following year, isn't it? '
A. Yes. That part is correct. B A. Yes
Q. And the amount of the premium you pay onthe | 9 Q.. They can't be sued for any injuries that
basis of that payroll for the second half of 2005 is 10 occur berween August 31st and February 28th of
discounted by the fact you are 1n a retrospectively 11 following year, can they?
rated program, correct? 12 A. Tdon't--
A, Thal's what you're calling the mintmum 13 (}. Youdon't know that?
premium percent’? 14 A Tdon't know,
(2. Yes 15 Q. Okay. But that's not the onty thing that the
Al Okay. Yes 16 Bureaw's adnunistrative regulations provide for because
(. Onee the employer makes that amely payment {17 the emplover was m that retrospectively rated state
by February 28th of 2000, then theyvtre entitled 1o 18 fund premuium progam for the 2005 policy vear, is i1?
workers' comp coverage at least through August 31stof § 19 They have other premium obligations. don't they?
2006, aren't they? 20 A Youmean the ten-year habihiny”
A That's when - that's when ther next payinent | 21 Q. Well why don't vou answer myv question lirs!,
i due, 222 and then we'll get o the ten-year?
(). Correct. 23 A Okav.
AL That's correct. 24 Q. There's more to it than just paving a
(2. 5o betaeen February - fet's say they pav on 25 discounted senmiannual premiun: when vou're ina retro
Fage 75 Page 77
the last day -- 1 pehicy vear?
A Uh-huh 2 A, Yes,
Q. --which is February 28th, isn't it? 3 Q. There 1s more to it?
A Yes, yes. 4 A Yes.
(. By virtue of making that premiun payment, by ) Q. The next part would be that under the
applying the discounted retrospective munimum premium | 6  Bureau's administrative regulations, they rake on
percentage to their payroll for the second half of 7 responsibility for reimbursing the Bureau the actual
2005 -- are we following each other? 8  claims cost of any injuries or itlnesses occurring
A, Uh-huh, S during the 2005 policy year, and they agree 1o do thal
Q. - they get coverage, as a matter of law, 10 for the ensuing ten years, don't they?
untif the next tane they have a premium payment due? 11 A. Yes,
A, That's correct, 12 (). That would be the second component of their
Q. And the next time they have a premium payment | L3 obligation 10 pay the Burcau, correct?
due is August 31st of 20067 14 A. Yes.
A Yes. ' 15 Q. Just for that one policy ycar?
(3. And that premium would be based upon the same | 16 Al Yes. '
discounted pereentage as was applied to the pavment 17 Q0. And then there's a third element of their
made 10 February, correet! 18 obligation o the Bureau, 1sn't there. financial
A Vs, 1% obhigation. and that's the fal adjustment premium
(o Butenbtlie second -- i sorry - the st 26 that the Burcau charges an emplover at the end of the
hall ot 2006 pavroll would be reported for purposes ol 21 ten-vear perod lollowing the pohiey vear for which
gsenerating the premium pard August 3 st -- 22 thev were retrospectively rated?
A Yes 23 A Yeah, s on the tenth vear.
Q. == 20600, correct! 24 G And then they pay the Bureau what amounts to
A Uh-huh, 25 a buvout 1s that correct?
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Page 78 Page B0
1 A. They pay the reserves on the claim. 1 year, will report its payroll for the second half of
2 Q. Okay. The reserve 1s established at the sole 2 2005, pay a discounted premium consistent with Tier [
3 discretion of the Bureau, 1sn't 11?7 3 or Tier Il participation, receive coverage through
4 A. Yes. 4 August 31 of 2006 by making that payment, correct?
5 (3. And the purpose of the employer paying the 5 A. Yes. '
6 reserve at the end of the ten-year period is {0 ensure 5 Q. And then again will pay for that policy year,
7 that the Bureau collects sufficient funds from the 7 the second half -- forgive me -- the first half of 2006
8 employer to cover what the Bureau anticipates will be 8 payroll and pay premium by August 31st of 2006, The
9 the future cost of the claims from that employer 9 premiwn they pay in August of 2006 will be discounted
10 anising during the policy year that we're now ten years | 10 consistent with their Tier I or Tier I participation,
11 removed from, comrect? 11 correct? ’
12 A, Can vou say that agamn? 12 A Yes.
13 Q. We were taliing about the final adjustment 13 . And by virtue of that payment alone, their
14  prenuum -- 14 coverage with the Burcau will be extended to February
15 A, Uh-huh. 15 28th of 2007, correct?
16 Q. - correct? 16 A, Yes. That's when next payviment is due.
17 A Yes 17 (3. And they have coverage unlif that sext
18 Q. You know whit a final adiustment prenmomoas. 118 pavinent 1s due, correct?
19 don't veu? 19 Ao Yeasho You pay i amrears.
zZ0 AL Yes Q. Qkay. You pay on past payroll, but vou get
il . The finad adjesnment prenvum s the fimal prospective coverage, don't vou? '
22 puyment a rebaspectively rated emplover makes o the 132 A Yes
22 Bureau at the end of the ten-vear evaluation periad 23 (. And that premium was discounted purseant o
Za fellowing a rctrospectve rated poliey vear? Z4 he Bureau's own adiministrative regulations, because
25 A Yes 25 the employer has agreed to, one, a cap on how much the
7a : Page 81
1 (2. And the purpose of the final adjusunent 1 Bureau will charge that emplover, correct?
2 prennum s o calfect irom the employer what the Burean | 2 A, You mean the claim limit they picked”
3 determines to be the prabable future cost of the claims 3 Q. Correct,
4 that oceurred during the now ten-vear removed policy 4 A, Okay.
5 year, correct? g (2. And that claim hmit can be anywhere from
6 A. Yeah. 6 $100,000 to $500,000. am [ wrong?
7 Q. And the Bureau determines what it's going 1o 7 A. The claim limit can be unlimited.
8 charge on a per claim basis, cotrect? 8 Q. Tt can be unlimited?
9 A, Yes, 9 A, Uh-huh. :
10 (). Soat the end of the ten-year period afier -- 10 (). So there are options on what the per claim
11 and - et me just scratch that, We'll start over. 11 hmits of what can be charged to the employers risk
12 At the beginning of the retro policy vear -- 12 experience are?
13 and we're talking about the 2005 policy vear -- 13 A, Yes.
14 A, Uk-huh. 14 Q. You get the discounled premium -- the Bureau
15 Q. == the employer pays a senmannual premium 15 collects that discounted premium?
16 based upon payroll m the normzl fashion any other 16 A, Correct.
7 emplover pavs 18 semiannuad prenuium hased on pavroll. §17 (. tn February of '06 and August of '06?
18 correct? 118 A Yep
19 Al Say thut again. ‘19 (. We're still talking about the 2005 policy
zZ0 Q. Atthe bewnmmy of a retro policy vear - {20 wear
21 and for purpeses of s example. we're alkmy ahout o 1 Ao Okay. Youte sullin retro?
22 2008 poliey vear, 2 (3 We're still talking ahewt a retra emplover.
23 A Uih-huh. £23 hut the cmplover assumes the responsibilice then for
24 (J. - the rarospectively raled emplover has P24 the nextten-vear peried of paviog -- reimbursing. |
25 apphed and been aceepted i the 2003 retro polic { 25 should sav. the Bureau, of ull claims costs incurred by
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the Bureau in those claims that occurred during the
July 1, 2005 to June 30th, 2006 period?

Q. And then after doing that for ten years, the
Bureau then determines what the fulure - into, what,
2016 and beyond, the cost of those same claims
occurring durtng the same policy year might be,

(2. And they charge the employer the full amount

(). Now, let's go back to the ten-year period
when the employer 1s bemng billed for just the annual
adjustment prenuums or the annual claims costs,

If the empiover unforwnateiy has a death
claim. the Bureau reduces the dollar value ot that
death lell'!‘l W & present value. doesn't !

Because of MR AL

How long did you do that?

Fage

(). How long did you reduce o present value the
anticipaled Ifetime cost of a death clanm and then
charge the retrospectively rated employer the full
amount of that present value in the year the death
claim was approved by the commission?

A. That was done until 7 -- T belicve 1t was 7/1

Q. Now, after 7/1 of 2002, how do you treat a
death claim or the cost of a death claim that occurs
during the ten-year evaluation period where the
employer is paying -- or reimbursing the Bureau for the
actual claim cost incurred by the Bureau in their retro

A, What happens now is, any monies that are paid
out, obviousty to the beneficiary i this case here,
those will be deducted from the MIRA resenve. So every
vear. whatever the benefits are that we're paving oul.
ten the emplayer will be charged o therr annual
Amd then at the cod of the en years,
that's when the MIRA reserve will be charged o the

Seessentially the Burcaw has deferred
chargig the emplover the Tuli cost or the anherpated
[l cost of the death clanum untl the end oi e

1
2
3 A. Yes.
4
5
é
7
g correct?
9 A Yes.
10
11 of that projected future cost?
12 A Yes.
13
14
15
16
17
18
19 A, e did i the past.
20 Q. \ ou don't anvmore?
21 AL No.
22 2. Because of what?
23 AL MIRA reseives.
23 Q. Okay.
25 A, How long?
1
2
3
4
5
&
7 of 2002.
g -
]
10
13
12
13 clamns?
14
15
16
17
1&
19 evaluanon.
20
21 cmplover.
22 2. Okay.
25

ten-vear evitluation penod?

[
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A. That's correct.

(). Have the administrative regulations been
revised to reflect this change?

A. No.

Q. Soif an employer is simply looking at the
law, they would expect to receive the full present
value it of a death claim mn the vear the death claim
was officially paid by the Bureau, just going on what
the admumstrative regulations say?

Ao Ys,

Q. Sothat's cne example of how actual practice
ditfers from the Bureau regulation?

A Yes.

(J. How about a permanent total disability award,
have we gone through the same methodology changes for
permanent total disability award as vou just deseribed
tor death awards?!

A Yes,

Q. And the rationale for making that change or
devisting frenn whint the admimistrative regukations say
1= hecause vouve gone from a tabular svsten of
extabhzhime the Tinal adiostment prenuum o a MIRA
swstem of establishimyg the final adjusiment premium?

Ao Aciuaral hias gone ron tabular 1o MIRA
50 mm s iLM followig suit with

25 aerasy e hoar d
1
2 employers.
3
4
5 A, Okay.
6
7 out a death award --
B8 A, Uh-huh.
9
10
11 program immediately?
12 A. Retro? No.
13
14
15 experience calculation.
1ls
7 retro emplovers?
(15 A, Raght.
Pl

Page 85

what actuanal 15 assessing and regular experience {or

Q. Dwant you 1o explain 1o me how this might
work, as a practical matter.

Q. Ifon Junc 30th, 2002 the Bureau had to pay

Q. - wauld the emplayer get charged the full
amount of that death award under a retre premium

Q. Or would it be deferred?
A, It would be deferred, just as in an

Q. Okay. And you know we're talking just about

(3 There must be some rewo employers whao prior
o fulyv 1502 002 were billed for the Tull amount —
full present vatue determination ol'a Jdeath avward or a
pernanent otal disabihite avard by the Bureau?

AL Yes,

(3. Has the Bureau gone back and done anvihing o
ease those emplovers paving by comparison to the

22 {Pages 82 to 85)
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Q. Under ane or the other methodologies?

Page 86

employers who are now allowed to defer that full
payment to the end of the ten-vear evaluation period?

A. When they're -- when they were billed up
unti] -- it will be -~ this is the first vear it will
be strictly MIRA. It was the lower of the fwo reserves
at the aggregate level. So some employers paid their
retro -- their tenth year under labular and some paid
il under MIRA.

(3. Right.

A. Whichever was lower, So yeah, ther¢'s a
transition period.

Q. Well, [ understand -- I think what you just
described to me was the transition pertod for moving
from a tabular reserving system to deternune what the
final adjustment premium would be to a MIRA reserving
system for determining what the tinal adjustiment
premium would be, correct? There was o transitional
where the Bureau woutld compare which was the legser --

A Uh-hah.

0. ol the final adjustment premiums under one
or the other of those two reserving mechantsins, aind the
emplover would be charged the lesser woral final
adyustiment preanium?!

AL Yes.

Page 87

A Yes,

Q. Effective what date 1s the Bureau gemg to
implement the MIRA reserving syvstem exclusively?

A, 6/30, 2005.

Q. [Isthat for expenses incurred after 6/30 of
2005 or is that for retro bills paid after 2 -- 6730 of
20057

A Rt will be all -- 1t will be the billings
that were incurred from 7/1,'04 through 6/30 of '03.
They will all be under MIRA.

(2. Okay. Now, il was retrospectively rated in
1998 —-

A. Uh-huh,

Q. - for the policy year July 1. 1998 to June
30th, 1999, and during that one-vear period I had an
mjury claim oceur, and in 2003 the person who wag
mjured during the 1998 retro poliey vear unfortunately
ches as a result o that 1998 policy vear imjury and
that death claim s allowed. the Bureau starts payving
vul death benefis, and they do el of that in 20037

A, Uh-huh

(). The retrospectvely rated employer for the
LOYR pohcy vear 1S geing [a receive an annua|
adjustment premium bifl from the Bureau, correct. at
the conelusion of the 2003 poliey vear?
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A. Uh-huh.
Q. Which will capture the initiation of those
death payments -- '

A. Uh-huh.
Q. - tothe widow?
A. Uh-huh.

Q. How will that retrospectively rated employer
be billed for the cost of that death claim?

A. They will be billed any medical expenses that
happened, and they will be billed compensation. And
because also now it is a death claim, they will also be
billed for the death benefits that were paid,

Q. Just - ,

A. And theyTl have a new resenve set. but they
want't be paving on the reserves at that (me,

Q. That's how the system has changed effective
Fuly 1. 20037

A Yes ]

Q. Priorto Julv 1. 2002 under the system that
the Bureau implemented prior o Julv | of 2002 (he
emplover would have received a nll toliowing the 2003
policy year when the death henetits were iitiali
meurred for the Jull amount of the present value of
that death award!

AL That's correct,

Page BF

). And now the Bureau just defers hitting the
ermployer with that amount until the end of the ten-veur
evaluation perniod, at which time the Bureau looks at
the reserve or appropriate future cost analysis of that
same death claim at the end of the ten-year evaluation
period under MIRA, determines what MIRA methodology
says is the future cost of the claim and charges the
employer at that time?

A. Yep.

Q. Soit’s been deferred to the final adjustment
premium process {rom the annual adjustment premium
process? '

A. You mean there's not a PV assessed anymore,
1s that what you're saying?

Q. Corect?

A Yes.

3. That's true, whether i's a death elaim or 2
permunent total disabihny clam?

A Yes.

(2. Arc thase the only twvo tpes ol claims that
historically the Burcou has charaed the fuil present
valie toa retro cmplover?!

A Yes, .

Q. IMaretrospectively rated employer chooses

an unlinuted dotlar vaiuve on what can be charped ona
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per claim basis -- what's the shorthand expression you
use for that, minimum?

A. The minimum premium percent, you mean?

Q. No. I'mralking about the per claim cap,
the --

A It's claim limut.

). Claim limmt. It they exercise their right to
an unlimited claim limit --

A. Uh-huh.

(}. -- going back 1o the 1995 policy year, they
pay their senuannual payrell premium -- which is
discounted under the retro methodology, correct?

A, Uh-huh.

Q. - they have an unfinuted claim value, so
i's during the pertod of the ten-year evaluation
perted. anvihing the Bureau incurs by way of expense in
that chm 1y charged back ta the employer, correct”?

AL They have the maxtimum premium that they
selected. T means itwould evennually cap .

(). Okay. So theie's twe wis (0 cap what an
crplover reimburses the Bureau Tor?

ALY esoves,

Qo Qe s the per clannm limns,

A Corredt

() -\ml one s thL NELX TN pleJllm

Pags 91
A Yes
Q. But for purposes of our illustration, there's
an unlinuted per clam Junit,

A, Okav.
). There ts no claim linut.
A Okay

Q. That's one option craployers have, correct?

A Yes.

Q. And they don't hit the maximum premuum on any
of their claims -- ar collectively for that policy year
they don't hit the maximum premium limgt, and then at
the end of that ten-year period, after reimbursing the
Bureau dollar for dollar for all claims costs incurred
for the mjury and illness ¢laims ocourring during that
1995 policy vear, in 2005 the Bureau is going 1o employ
MIRA methodology to determine what the future cost of
all those 1995 policy vear claims will be from 20006
ferrward. correct?

AL Are you saving they - they ot -- that this
{5 fora 1993 participation year in retro?

Q) Correct

A Albmght Yex

. And so they pay thar final adjpsument
Premiim --

A Yes

@D -3 W

Page 92

Q. - in 20067

A. Well, let me see. I have to look at this.

It will be 6/30, 2005 when they would be -- pay off
their tenth year.

Q. So their ten-year evaluation period would end
with claims cost incurred through June 30th, 2(}057

A Yes,

Q. And sometime thereafter, or however long it
takes the Bureau to capture all those claims cost and
generate a bill --

A. Yes.

Q. - they'll receive their final adjustment
premium due --

A Yes,
(3. - lTor the 1995 policy year”
Yes.

Q. When those final adjustment premium bills are
sent, 1s the emplover given a time frame within which
they have (o pay that ll?

A Yes. Welll we send out the annual
evaluation. which has the claim cost that are incuwrred
that vear and the reserves. and then we send out an
invoice about 30 davs Luer.

. When that invoive s sent out --

A, Uh-huh,
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Q. - 15 the emplover given a due date’?
A Yes. '
(. "And what 1s that daie? Is it the.same every
year?

A, No. It depends on when the myvoice is sent
oul.

(). Okay. But the cmployer is clearly notified
on a per invoice basis --

A. Yes.
Q. --when the Bureau expects to be paid this
prenuuri?

A. Expected 1o pay the claims billing on the
invoice. Yes.

(J. Right. And ifthe adnunistrative regulations
of the Bureau refer to those claims costs as prenuums,
you wouldn't argue that T can cali them premiums?

AL You can calt them premium. We just don't
call them that m our seetion.

Q. And you would agree 1f there was a ddforence
between vour termimology and what the Burcau's own
admimstruvve regulstions refer o these pavinents as,
the Bureau's ovn admimsirative regulations would have
(o control?

A According e the Tiw, you mean’?

0. Yes
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A, Yeah

Q. Sounder a retrospectively rated program,
i's possible, where the employer does not hit up
against their per claim limits or their total premium
limit -- in fact, it's likely under that circumstance
that the Bureau is going to collect far more in premium
from the combined dollar value of the semiannual
payroll premium, the snnual adjustment premiunt for ten
years and the final adjustment premium than they'l
ever pay oul 1n those retrospectively rated clajms.
isn't it?

A, Tdon' agree with that,

(). Tell me how that wouldn't happen’?

A, You're taking -- vou're taking a gamble when
you gelin relro. S0 we're only collecting a mininwuim
prerunm up front,

Q. Ragh

A And iran emplover has implemented safety -
sale work envirenments. then they might not have any
clamms. So. therefore, we will be cotlecting less -
less than what the experence premm is.

Q. bunderstand, By comparison wo other --

A U-huh

(2. == pronuunm progrins, vou night collect less
prenuin.

Fage =%

A, Uh-hoh

Q. ButIwant 1o focus on just what the Bureau's
costs for the claims occurring during that 1995 policy
yCdr dre.

If you collect the actual cost of those

claims on a doliar-for-dollar basis for ten years, and
1f at the end of that ten-year period vou collect what
the Bureau determimes to be the probahie future cost of
those claims --

A. Uh-huh.

Q. And that's what the Burcau does. doesn't it,
it collects for ten years the actual cost of thase
claims through annual adjustment premiums, correct?

A, That's correct.

Q. Then at the end of the ten-vear period it
collects a final adjustment premium. which is intended

te cover what the Bureau determines to be the prohahle

fature cost ol those 1995 policy vear claims?

AL Thal's correct.

(2. So just those two components of the premium
pavmient process cover hoth the actual cost of those
clamis and what the Bureao deterimimes 1o be the
probeble hietime cast of thase claims?

A That's true.

Q- And over and above that -- again, we're

WD - e W
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talking about a situation where the employer does not
bump up against its per claim limit or it's total
premium limit. Over and above that, you get the up
front premium, albeit on a discounted basis, correct?
A. Yes.
Q. Under that scenario, you can'l help but
collect more premium than what you'll ever pay out in
those 1995 policy years?
A, Unless the guess was off on what the reserve
was going fo be.
Q. Bul that's the Bureau's guess, isn't it?
A, Rught
Q. And it goes through expensive research (o
make sure that those guesses are prelty accurate?
Ao Yes
Q. And it would probabty err on the side of
vverestimating or underestimating the future cost of
that ¢laim?
A Tean'l answer that, because I don't know'
MR. CORKER: Okay. Would you agree this is
probably a good time to take o break?
MESHASTINGS: Can vou estrmate at all from
where vou're al now how much longer vou have?
MR CORKER: I'd say we're halfway through.
(A lunch recess was taken fam 12:20

~rated employers and finat adjustment premium bills to

" invaice. correct?

are going 1o be when vou send them an mvorce for those

1:201)
BY MR. CORKER.:

Q. Ms. Pickens, we're ready to resumne after a
lunch break.

A, Okay.

). We lefl off before we took our lunch hreak
where you were cxplaining that when the Bureau issues
annual adjustment premium bills to retrospectively

retrospectively rated employers, they are first given a
printout of what those premiums are going to be,
correct”?

A. What the claims billings are, Yes.

Q. That's kind of an advance notice of what the
amount of the bill is going to be when you send the

A Yes

Q. And how those final adjustment and annual
adjustiment premiwns were cakeulated, corect”?

Ao Can you sav that agrain?

Q. Sure. We're referring o the advanee notice
(o the retrospectively rated emplover of what their
annual adjusiment and Fnal adjustiment prenmum billings

bulhngs --
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A. The tenth year --1fit's not in their tenth
year, then they wouldn't get it
Q. Tunderstand.

A. Okay. Okay.
Q. But occasionally we will hit the tenth
year? '
A. Yes.
Q. Where a final adjustment premium becomes due

and payable?

A. Yes.

Q. So whether they're talking about an annual
adjustment premium billing ta a retro employer ur a
{inal adjustment prermium billing 1o a retro employer,
the Bureau always sends oul advance notice of what that
premium is going to be to the emplever, correct?

A, The claims billings, yes.

Q. Okay. And the claims billings you're
referrmg to are what are referred to 1 the
adninistrative regulations as fnal adpsument premiams
or annual adjustment premiwns”

A Yes.

Q. Andihat advanced notice 13 a0t a bl

AL Correct. )

Q. But it does serve o give the emplaver
advance notice ol both the clatins costs ona per clam

Fags

basis thar went mto what thedr annual adyustiment
prentium 1s going Lo be for that year, correct?

A, Whatheir anrual claims billing is going (o
be. We don't call them adjustment.

Q. Okay. I understand.

A. Right

Q. That's your intermal tenminology?

A Right.

Q. Different from how these same payments are

referved to in the administrative regulations, correct?

A. Okay. Yes.

Q. Your annual claims billings terminology
refers to the same thing as what the Bureau's
adnumistrative regulations call annual adjustrient
premiums or final adjustment premiums?

A, Yes, that's comrect.

). Thal ts correct?

A Yes

2. S0 Tor prpeses of clarity, may [ refer 1
e as annual adjustment prenmums and final adjustiment
premiums. ad vew' know oy acinally talking abow
the unnual clanms cost?

A Yeah, But 'l have wo call them clamis
billing. T ihink of adjustinens m o dilferent
codle X1,

99 |
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upen when that mvosee 15 actually sent 1o the retro

Page 100

Q. Okay. Iunderstand. Aslongas youandI
can agree we're talking about one and the same thing;
1s that correct?

A. Okay. Yes, yes, ves.

Q. The advance notice gives the retro employer
the data on a per claim basis as to how thetr annual
claims cost or annual adjustment premium will
ultirnately come out?

A, Yes.

Q. And tf we hit the tenth year, that retro
employer will receive, again, the advance notice of the
data behind what their final adjustment premium will
be?

A, Yes.

(). Neither of those advance notices. whether
we're 1alkmg about an annual adjustment premum or a
final adjustment prenuuim, are a bill?

A Correct,

(3 Shorthy alter the Bureau sends out that
advance notice of the data going into the annual
adjustmentand Tinal adjustment premium billings. vou
actuathy Jdo send out an inveiee!

A Ves

Q. And vou mdicated earlier that. depending

Page 101

emplover, the Bureaw will give a due date that may be a
variable date by which the emplover has to pay that
prenuuni, correct”?

A Yes. _

(¢ Can you give me a range of how long you
typicalty give the retro employer e pay their annual
adjustment or final adjustment premium once vou've sent
out the invoice?

A, Forany billing thal goes out on an invoice,
regardless of what it 1s, it's 45 days.

Q. Okay. So each retro employer who receives an
annual claims billing limited solely to annual
adjustment premiwms, because none of their retro
policies” years have hit the tenth year, will receive
an mvoice for their annual adjustment premium that
must be paid within 45 days of receipt of the
inveaee?

A Yes

Q. Andilthe tenth vear has matured o the
poiat where they are now obligsted by the Bureau's
admunistrative regulations to pay a final adjustiment
prenmumm, enee you wste the Inal adjustment premium
wrvotee, they'll have 45 davs 10 payv it -- thevl have
45 - forgne me.

Once you sssue the nal adjustiment premium
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Page 102 Page 104
1 invoice, theyll have 45 days within receipt of that 1 Q. -- the retrospectively rated employer wha has
2 mvoice to make payment? 2 been continuously in the retrospective program since
3 A. Yes. 3 the '92 policy year will be billed annuat adjustment
4 Q. Let's take the example of an employer who 4 premiums for all claims occurring al any time from the
5  became retrospectively rated effective July 1 - I'm S beginning of the 1993 policy year through the end of
& sorry -- July 1, 1992, & the 2002 policy year?
7 A, Okay. 7 A, What they will be billed for are for clalms
8 Q. And they remain in the retro program in the 8 costs associated -- claims costs that were paid out
9 sense that they continue to apply for and be approved 9 from 7/1, 2002 to 6/39, 2003 on all the claims that
10 for retrospectively rated coverage on an annual basis 10 occurred from 1992 through 2002, which would be
11 through the 2002 policy year. So they're inretro from |11 6/30, 2003. _
12 1992 continuously -- 12 Q. Sothere's ten different policy vears thal
13 AL - through 20027 They participate in 2002 as 13 have stacked --
14 well? 14 A Yes.
15 Q. Correct. 15 Q. - one on top of the other, all of which have
16 A Okay. 16t be paid m terms ol the annual adjustment premium
17 Q. Tor each policy vear between the 1992 policy 17 for each of those ten policy vears at the close of the
18 year beginning July 11992 through the 2002 policy 18 2002 policy vear?
19 vear beginning faiv 1. 2002, they have remained 14 A Yes
20 annually i the retrospectively rated premium program § 20 (2 Do they also payva final adiustment premium
21 hecause they've applied for retrospective coverage and 121 an thewr 2002 policy - I'm S0y == on ther 1992
22 were approved e an annaal basis. 22 policy vear at the sane time?
23 A Now. did vou sav they started in 1991 instead 23 A Yes.
24 of 1992 m that example? P2 Q. And thenifwe gamto the 2003 palicy vear,
25 3. ITmeant 1992 125 which ends June 30ih, 2004 --
Pacge 103 ’ Fages 105
1 A. Okay. 1 A. Uh-huh.
2 . In the year 2002, for what policy vears are 2 Q. -- the '92 policy year claim activity is
3 they paving annual adjusiment premiums? 3 dropped off and we're now stacking the '93 policy vear
4 A, 1Thave to -- 4 through the 2003 policy year.
5 MS. HASTINGS: Off the record. 5 A, Because they got in retro again for 20037
3 (OfTthe record.) 6 Q. Correct.
7 A, Okay. And you're saying this is the annual 7 A, Okay,
8 evaluation as of 6/30, 2003: is that correct? 8 (). Is that how it operates?
9 BY MR. CORKER: 9 A, Uh-huh.
10 Q. Correct. 10 Q. Lef's go back to the first example. 2002,
11 A, Qkay. 50 - 50 they will be billed for -- 11 Ending June 30th, all the same conditions, they've been {
12 their claims billings wili be for the 1992 rating vear, 12 aconhmuously and annually approved retrospectively
13 the 1993,794,'95, 96, '97,'98, 99, 2000, 2001 and 13 rated employer since the 2 -- since 1992,
14 2002 14 A. Uh-huh,
15 Q. Soasof the end of the 2002 policy vear, 15 Q. And in 2002 there is an applicable premium
16  which ends June 30th of 2003 -- 16 discount because of the excess surplus in the state
17 A, Uh-huh. 17 msurance fund. And let's say that's 75 percent for
18 (2. --they will be billed in that vear for the 18 thatpolicy vear, the 2002 policy vear, just as an
12 annual adjustment premiuns on all of their retro clanms 19 example.
20 that faid within the 1993 through 2002 policy vears; 1s {20 Are veu fmuhar with how the Bureau wouild
21 that correct? 21 apply that 75 percent discount to the annud and linal
az A Say that one more time, 22 adjustment prennums pand by that retrospectively rated
23 Q. When vou close the 2002 pahicy vear, P22 emplover?
24 elfective June 3ih 2003 - i24 A Yes: Inthis scenarie, the person -- this 1s
25 A Uh-huh. {25 2002 and this person is m retro?
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premiums 1n 2002, aren't we?

A. Yes. They're paying the claims billing.

(}.  And that same employer is paying '93 policy
year premiums in 20027

Q. Yes. For the 2002 policy year.

A. Uh-huh.

(2. Tell me how the Bureau would apply the 75
percent discount in effect for the 2002 policy year

O -1 Gy ) B B

because of the excess surpius in the state insurance A, Uh-huh

fund? Q. There was no discount for 1993, was there?
A, Okay. Was the 75 percent gven for both A. No.

periods? (). Bul because they're paying those premmiums or
Q. It was given for both the first half of 2002 9 incurring those premiumns during the 2002 policy year

and the second half of 2002 |10 they get the 75 percent discount?

A, Okay. We would -- we would have the claims |11 A, Correct.
bitting and then we would take 75 percent off of each |12 (). And the general idea is, any premiums

vear. So for the anmual evaluation for 6/30 there 13 incurred during 1he effective policy of the discounts
would be 75 percent reduction for -- I mean, for the 14 are discounted by the applicable percentage set by
93 raung year there would be a reduction for '94. 15 Mr. Conrad?
95,9697, Each one would have 75 percent taken 16 A Ves
off. as well as the final adjustment. 17 Q. Let's take that same emplover who has
Q. And that's true even though there was no 18 consistent]y apphied for and been approved for retro
discount tor the 93 policy vear? _ 19 coverage on an annual basis from 1992 through 20402 and
AL That's correet 20 change one variable.
(). Sathe appheation of the discount adaches 21 In 2001 - for the policy year 2001 they ot
to premiumis mcurred by the retrespectively rated 22 outof retro and they were nstead a group rated
emplover durnng the elfcenive period of the discount 2% employer. Inthe 2001 pohev vewr. when this was a 75
associated with the excess surplus in the state 23 pereent discount - they |Tiid therr annual adjustent
25 pmnuum going hack (o the ]‘?‘)"' pulu\ N dldm

Page 1075 Page 10%

they?
A. Uh-huh.

AL You want to sav that again? 1
(J. The apphcauon of the 2002 policy year 2
discount -- which we've assumed Lo be 75 percent, as 3 Q. Butthey received the 75 percent discount
set by Mr. Conrad, right? 4 only on their group rated premiums, correct?
A, Uh-huh. 15 A, You mean the annual evaluation for 6730,
Q. You told me earlier that the percentage is g 20027
7
8

set by Mr. Conrad? Q. That's the end of the 2001 pohicy year, isn't
A, Approved by the administrator. it?
(). And that's Mr. Conrad, isn't 1t? 9 A. Yes
AL Yes, 1tis, 10 (). But the 2001 policy year they're a group
Q. That 75 percent discoun for the 2002 policy 11 raled employer, not a retrospectively rated employer.
year applies 10 all amnual adjustment and finat 12 For that 2001 policy year, even though there's 75

adjustment premiums meurred by the retrospectively 13 percent discount, the Bureau's policy has been to apply
rated employer during the 2002 policy year, regardless | 14 the 75 percent discount to the group rated premium they

of which policy year is bemy paid at that time? 15 paid for the 2001 policy year, correct?
AL And tus person is a participant in retro for 16 A Yes.
2-- 17 Q. Tt'salso been the Burcau's policy nol ta
. They apphied v and were approved -- 18 give that same employer the 75 percent discount dunog
A Yo, that s - 1% the 2001 policy vear --
(). - retrospechive coverage Tor the 2002 policy 0 A Vs, _
VL Pzl Q. - for their retro prenmums incarred during
A Thatis correct, E thal policy vear'!
(2. Sowe appivthe 75 percent o all of their 3 A Yes,

Q. Somettect, inapphvng discounts 1o

claims costs. even though there was no discount for the § 24
S retraspectively rated emplevers -- and 'mjust lkimg

2 pohey vear. Butwe're pavimg Y2 policy year
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' Page 110 Page 112§
about the bottom line effect of all this -- if you 1 A. Uh-huh. . E
continued buying retrospective policy years from the 2 Q. Peck, Hannaford & Briggs is a good example,
Bureau because you've apphed and been approved fora| 3 isn'tit? -
retrospective policy, you continuc 1o receive the 4 A. Yes, 1tis,
discounts. 5 Q. Omnce they went back into retro - let's say
But if for any reason -- I'm talking about 6 they were out for the 2001 policy year, during which

the discount on your retro obligations - premium 7 time, am I correct, they received the 75 percent 2001
obligations. Are you following me? 8 discount for just their group rated premium?

A, I'm follewing you. 9 A Yes. On the year that they were out. ]

Q. Butif there's a year you choose not 1o apply 10 don't remember the year. But that's correct.
for and be approved for retrospective rating, you don't |11 Q. But just as an example --
get the discounts for the retro premiums vou continue | 12 A, Righl,
to incur during the policy year that vou're a group 13 Q. - for dlustration purposes.
rated emplover, correct? 14 A, Yes.

A Yes, 1% (. They go back into retro for 2002, Any annual

Q. So the hottom hme eftect 15 -- and we can 16 adjusiment premiums paid or meurred during 2002,
apply 20°20 hindsaght 1o this wnswer - the Burcau has £ 17 because they're in relro, the 75 percent discount is
created a sitsation where employers must continue 10 {18 applicd across the board?
buy retro pobey vears fron the Burcau in order Lo 19 A Ve,
cantinue the discounts that are otherw se applied ta 120 2. Why don't vou take a look at thai? And |
thew retro premiuum obhigabons? 221 want you Lo take a ook at that. Have vou had a chance

SMSCHASTINGS: Objecuon. P22 toreview it Ms. Pickens?

A Employers don't buy rere, 23 Ao Uh-huh.
BY MR, CORKIER: | Q. I'm going 1o be asking you some questions
(25

(2. Wecan use buy and apply tor and be approved regarding this document. Hopefully vou can help me
Fagz 111 Fage 113

for retro policy coverage synonyvious wih buving a 1 ciarify some things aboul this. And for clarty
retre poticy year. They do mazke o puyment 10 you. 2 purposes, we're going Lo ask our court reporter (o mark
don't they? You don't give away retro pohcy year 3 tlus as Plaintitt's ExInbit A. And | want to use it
coverage for free, do yvou? 4 just for discussion purposes at this peint, Okay.

A, Tdon't believe we charge. 3 (Plammtiffs’ Exhibit A was marked for

Q. You don't charge prenuuwms for this & identification,)
coverage? 7 A, Uh-huh.

A, We charge premiums for coverage period. But 8 BY MR. CORKER:
vou don'l -- you don't buy retro. 9 Q. Atthe top of the chart we've listed BWC PY,

Q. Okay. Let me rephirase the question, then. 10 or policy years 1992 through 2002, 1Is that clear 1o
Using 20720 hindsight analysis, the only way a 11 you?
refrospectively raled employcer was going to continue ta | 12 A, Uh-iuh, yes,
receive discounts on a policy-year-by-policy-year basis | 13 Q. And then just below the BWC 15 an example
15 if they continued to apply for and be approved 14 policy vear. 1992, We indicate the 92 SARP or
retrospectively rated coverage on a 15 sewuannual minimum retro premium. SARP, as you'll aote
policy-year-by-policy-year bagis? 16  fromthe ledger at the bottony stands (or semiannual

A, That's true. 17 o retro premium. AARE stands for armual

Q. I Tor any reason they gat out of retro and P16 adjustment retro premium. And we've pul the
o a different fonm of state Tund coverage, during P19 corresponding adnnnistrauve regulation in parentheses.
the pueriad of bemg aut ol retro, even though they 220 And then FARF s il adjustiment retro prenuunt. SAR

wanld continue tw pay retro prennums, they wouklnt et 21 beiny pure state fund senannual premium outside of the
tiie descouns on those retro prennums”? F220 rero context.

| W alse have REB. which stunds Tor premrum
naying subseribers pawd 199% premnms in full but
recenved a rebate check rom OBWC equal 1o 125 perceit

A Tha's correct,
(). Unee they went buck into retro - and some
emplovers did o and out. didn't they
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Page 114 Page 116}
1 of 1997 premurmns, exclusive of discounts, You'll also 1 Q. Asof -- for example, if we look at the retro
2 notice at the lefi-hand corner there's a colunn 2 employer under BWC policy year 1995 --
3 identified as retro with an asterisk. Do vou sce that? 3 A. Uh-huh.
4. A. Yes 4 Q. -- you would take that as of June 30th,
5 Q. And going left to nght under each of the BWC 5 19957
& policy years, 1992 through 2002 -- let's say thal retro G A, Well, if - if you're saying they're paying,
7 employer initiated retro coverage July 1, 1992, whick 7 yeah, the 92 through the '94, then that would have to
8 was the beginning of the 1992 policy year, correct? 8 De as of 6/30.
] A. Uh-huh. ‘ 2 (2. Okav. 5o the Bureau takes its snapshot of
10 Q. They would initially pay for 1992 their 10 the '92 through '94 policy vear claims costs effective
11 senwannual minimum retro payment, wouldn't they? 11 fune 30th, 19957
12 A, Yes. 12 A Yes,
13 Q. But there would be no discount applied (o 13 (2. And subseguently bills the employer those
14 that premium, because there was no applicable discoun 14 aanual adjustment retro premiums sometime after June
15 forthe 992 policy vear based on an excess surplus in 15 3ihof 19957
16 the state insurance fund; 1s that correct’? lg A Yes
17 Al Yos f17 Q. Andthose are the lls that need to be paid
18 (. And, again, as we discussed ths, T'in 118 within 45 days of receipt?
19 referning onlv 1o the discounts Me. Conrad gave premmum § 12 A Yes
20 payvmg state Tund emplovers becase of the excess z Q. So--
21 suplus m the slate msurance fund. 21 AL Because what vou hane here, the way i's
22 Pruring the course of the 1993 BWC policy D22 displaved s, the pantoll is for both halves of 95,
23 vear, that same retrospectively rated emplover, who s 23 bulthe biling woreallv for 04,
24 continuoushyapplving for and bemyg approved {or 2 3. Inother words, the sepnannual minimunm retro
25 retrospectively rated policy years from 1992 through 25 prenumimas for pavrell eccurring durmg the 1995 policy
Pagse 115 Page 117
1 2002, would pay 115 1993 seomannual retro miimum 1 year, correct!
2 prermum payment plus its annual adjustment retro 2 A Yes,
3 premiums incurred for its 1992 policy vear ctaims: is 3 (2. But the anmaal adjustment retro premiums that
4 that correct? 4 are paid during the effective penad of the '95 policy
5 A, Yes, 5 year, which begins July 1, 1995, are paid sometime --
g Q. Andin 1994, again, i+t would pay s & are billed and paid sometime during the 1995 policy
7 senuannual minimum retro premium and annual clatms | 7 year?
8 costs or annual adjustment prennums for the 1992 and | 8 Ao Yes. Butif's for ‘94,
9 '93 policy years? 9 Q. Butit's actually for '92,'93 and '94 poliey
10 A. Yes. 10 vyear claims? '
11 (3. Do you see how this works from left to right, 11 A. Yes.
12 then, for the '95 policy vear? They pay their '95 12 Q. So I will make that adjustrent in this chart
13  semiannual nunimum retro premium and their annnal | 13 10 reflect that in each policy year, whether it be '93,
14 claims costs for their 1992 through 19%4 policy 14 '94,'95, or any ather policy year listed on this
15 vears? 15 chart, the snapshot taken by the Bureau to capture the
16 A Yes. 16 annual adjustment retro premums s laken as of fune
17 (). Is all that aceurate thus as far?/ 17 30th of the pehicy vear ndicated and it caplures
18 A It looks - the only part that's conlusing s 18 actual claims costs or annual adjustment premiums -
12 hey pay thar cloms billing as of 67300 So | --I'm 19 because we're using those ternis ssnonvimoushy — for the
20 assuming al you're - vou're -- vou kind ol have the 20 wmmediately preceding retra policy vears thal are
21 vewrs muixed together. mean, you have - 21 wathin the wen-vear evaluation period. Would that make
Tz How would vou adjust this chart on that wssoe 220 uecurale?
23 alone to make 1t pertectly accurate? 23 A Nes!
24 A Pwould put @ column i that savs 630 and 24 Q. Now. s my understanding that 1996 was the
25 then whatever -- 25 st pelicy year that private state fund employers
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Page 120}

received a discount on their premiums because of an 1 arem't we?
excess of surplus; is that correct? 2 A, Yes.

A. Ibelieve that 1s correct. 3 Q. They would pay the premium by February 28th

Q. It's also my understanding from documents we | 4 of 1997, and because the administrator determined there
reccived from the Bureau that that initial discount was | 5 should be a 20 percent discount, that 20 percent wouid
20 percent. Does that sound about right? 6 apply to the senmannual minimum retro premium they paid

A. Yes, yes. 7 by February 28th of 19977

Q. And so for the payroll -- and again, we're .8 A Yes.
referring only to the retro employer with the 9 Q. That same 20 percent would also apply (o the
asterisks, moving left to right, for the payroll 10 payrotl premium for the payroll January 1,97 through
incurred by that retrospectively rated employer during | 11 June 30th of '97, or the second half of the 1996 policy
the 1996 policy year. They would pay just 80 cents on {12 year. And so the premium they paid based on that
the dotlar, having received a 20 percent discount on 13 payroll by Aagust 31st of 1997 would also receive a 20
their semiannual mimimum retro premiunt? 14 percent discount”

A, Are you -- 15 A Yes.

Q. I'munder the BW(C policy vear 1996. 1¢ Q. But that same 20 percent would also apply to

‘A Rightt Fust want to understand, in this 17 the annual adjustment retro prennums the crmployer paid
column here you have -- vou have the asterisk up here {18 arising out of claim costs incurred inits 1992, 19973,
lor retra. Does that mean any retro emplover, or are 19 1994 and 1995 policy vear elaims?
vou saying that these people who were retro -- 20 A And Thedieve it shonld have the 1996 ay

0. Pmreferring only to the hypotheteat retro 21 well
cmplover -- 22 Q. Welllvou tedd me that for the 1996 policy

A Okay. 22 vear the Bureaw would take its snapshor fune 301 of

Q. - whe was continucuslv i the retro 24907
DUORTAN -— 25 A Nao Far W7 - for the "6 ratmy vear it

Page 119 ; Fage 121

A Okay. 1 would be 6730, 6:30.'07.

Q. -- onan annual basis from 1992 policy vear 2 Q. Correct.
through the 2002 policy year. 3 A. That's why I'sajd over here you -- vou have

A. Olkay. 4 the payroll portion, but it's rot matching up with the

Q. In 1990, when the Bureau first implemented a 5 annual biling that goes with the associated policy
discoun( because of the excess surplus in the state & year.
insurance fund, the administrator determined that there | 7 Q. Here's what I want to get to. Ms. Pickens.
should be a 20 percent across-the-baard dividend to 8 The 1996 policy year fasts from July 1. '96 through
premium paying state fund employers, correct? g June 30th of '977

A. Yes. 30 A. Yes.

Q. Now, as applied to the retrospectively rated 11 Q2. The billing for annual adjustment retro
employer, that 20 percent would first apply 1o the 12 prenuums that occurs during that same 12-month period
semrannual minimum retro premium the emplover paid | 13 could not posstbly capturc actual retro claims costs
based on payrol] for the second half of 1996, correct, 14 incurred by the Bureau during that 12-month period.
because -- 15 Let me rephrase that or restate it so you're

A You mean the 7/17 16 clear, because [ can tell from vour expression ['ve

Q. The 77196 o December 3151196 pavroll. 17 last yvou

A Yes 118 The Bureaw will send out bills for annual

Q0 That's the Dirst six manths of the 19960 19 adjustment pramiims. expectmg them o be pard within
[rrhicy vear, asn'o ! 20 A5 days, dunng that 1990 policy vear,

Ao Leall i the Girst halt ol the policy vear. 2 A Yes: Fagree that we send out billings. but
[3ut that's okav. 220 s ol -- if you're savimg s 630,96 that is

Q. Okav, Fsthallor firse six omoniths -- 23 for the "3 billing vear. And there wasa'l a dividend

A Raght 24 mven that vear.

Q. --were sull wlking about the same thing, 25 (2. Okay. Okay. So when do vou -- when would
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policy year?
A, (Nodding head.)

aray?
A Yes.
AL Correct.

0

pohey vear?
AL Phat's correct.

Q.

A, Yes.

A. Yeah,
Q.

A. Yes.
A Yes.
Al Yes.
Q).
thraugh 01

A Yes.
6D

Page 122 Fage 124 |
the Burcau apply the 20 percent discount effective 1 policy year, correct?
during the 1996 policy year to a retro employer's 2 A. Say that again.
annual adjustment retro premium obligations? 3 Q. If we go to the 2002 policy year --
A, For the 1996 claims billings we would Wil 4 A. Uh-huh.
them /30, 1997. And that billing would have the 20 5 Q. -- which concludes on June 30th of '03 --
percent applied to it, if that person was in retro for 6 A. Uh-huh.
that -- for the 1996 rating year, 7 Q. --at which time the Bureau takes its
(). Sosometime after the end of the 1996 policy 8 snapshot of all retro premiums owed for each of the
vear the retrospectively rated employer who has been 9 retro policy years remaining in the ten-year evaluation
continuously in the retro program from '92 through the {10 period, correct?
end of the '96 policy year witl receive an annual 11 A Yes.
adjustment retre ill for the '92 through the "96 12 (). Then the Bureau will capture on June 30th of
13 '03 annual adjustment retra premiums incurred by the
14  employer during the 2002 policy vear for any one or
(3. Sotoclartfyv this chart. should we put vider 15 more of 1ts 1992 through ‘02 policy vear claims?
the 1996 policy year - do vou see where AARP 15 1 16 A Actually. 92 would be closed out -- oh, wail
17 anunute. Sorry, No. That would be okay. Make that
18 2002, und that's the final vear for '92. the final
(). That should reallv be '92 through 967 1% Inlling.
2 Q. And then they waould also get thear final
And we should clariiy that that 1990 annuel 21 adjustment retro prermium shortiy after fune 30th of
adjustment retro premium bithng does not go outuntil 12293, bul just for their '92 palicy vear?
after dulv 11997 or -- which s the close of the '96 23 A Yes
24 ). And the fmal adjustiment retra premium
25 billg for 1992 1ogether with the annual adjustment
FPage 123 Page 125
And so o make this unifoanly correct. the 1 retro biltings incurred Juring the 2002 policy year
AARP under the 1997 pohicy year should - will capture | 2 with respect o any one or more of the clains occurring
armual adjustment retro prenuums imeurred from the 92 | 3 durng the "92 through '02 policy years, that would be
to the 97 policy years; s that correct? 4 one bill?
5 A. Yes. It's one invoice.
(}. And we can just add one number as we o 6 Q. One mvoice, payable within 45 days of
dovwn -- or go across each policy year? 7 receipl?
8 A, Yes.
98 policy year captures ‘92 through '98 g Q. Andif there was in 2002 for private state
annual adjustment retro premiums; is that correct? 10 fund employers a 75 percent discount, then just like
' 11 the annual adjustiment retro premiums would be
Q. The '99 policy year captures the 92 through 12 discounted by 75 percent, the final adjustment premium
'99 annual adjustment retro premiums? 13 would be discounted by 75 percent inn the scenario we
14 just discussed?
(). The 2000 policy year captures annual 15 A And they gave the discount for both payroll
adjustment retra premiums from '92 through 20007 16 periods?
7 (). Onthe assumption that the 75 percent
If we go 1o 2001 poliey vear. the Bureau 18 discount applied to both the Tirst and second halfl --
captures annual adjpistnent retra preniums from 92 (19 A Yes
Z0 Q. - af'the 2002 policy yeur, then alt of (he
21 amnuul adjustment retro premmuns would be discoumed by
And then when we get to the 2002 palicy vear. 22 78 pereent, as well as the Nnad adjustment retro
which. ke all ather vears, 15 billed w a retro P23 prenmium tor the 1992 poliey vear?
emplover at e conclusion of e pelicy vear -- which 21 A Yes
in s case would be June 30th of U3 for the 2002 25 (). Onee that final adjustment retro premium is
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Page 126

paid to the Burcau within 45 days of receiving your
invoice, the employer has no further premium
obligations to the Bureau for its 1992 pohcv year
claims?

A, Yes
Q. That's correct?
- A. Uh-huh.
Q. They finally put 1t behind them --
A. They paid the bill.
Q. --1is that correet?
A. That's what you said. right? They paid the

bill, so thevire done.
Q. They paid the byl

A, Yeah.
Q). Ms. Pickens. T want vou to assume {or
purposes of the next series el questions thal we're

talking ubout United Dairy Furmers, who was
retrospectively rated continueusly from 7189 --
which s the beginnmg of the 1989 pohicy vear.

correet”
A Uh-huh, ves,
(2. - through Seprember 3tith of 19930 S0 they

were cointtimuously s retrospectively rated state fund
emplover for 7 189 through September 30ty ol 1995
\nd hn hu e \L“ mauudnllulm 10: L I‘)‘):’\. It

Fage 172

we goto the 199 policy vear --

A Yes,

Q. - althe top -

A Uh-huh,

Q. --and then we go down that column to United
Dyairy Farmers, they didn'l pay a 1996 semiannual
premuum of any nature, did they?

A No.

Q. But they would have paid their annual
adjustment retro premiums for their 1989 through 1994
retro policy years, together with any claims occurring
during the 1995 policy ycar berween Juiy 1 and
September 30th of 1995; 15 that correct?

A. Ycs. They were retro. They would have been
considered retro for 771,795 through September 30th.
So they would be responsible tor any clam billings
that occurred.

€. And they would have paid those shorty after
the 1990 palicy vear Tor. amon. any annual adjpustinem
clatms costs or prenaums meurred by the Burean dunng,
the 1996 pohoy vear fur any one or more af therr retro
poliey vears Imm P98 through Scptember Sidy of 19957

A Yes They would have the annual evahuanon
axnfhnU.UﬂﬂxdndllnnuhHLnLiKLn!m SO
thraugh september, when they went setmasured.
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Page 128 |

Q. Okay. The retro employer who was in retro
for the 1996 policy year -- again, I'm going back to
the hypothetical retro employer.

A. Uh-huh,

Q. --would have paid annual adjustment premiums
for the '92 policy year, right?

A. Yes,

Q. Referming ondy to the "6 policy year now.

A. Yes.

Q. The 93, the '94 policy year, correct?

A Yes. ‘

Q. And all of the '95 policy year, including

that July 1 to September 30th, 1995 period where UDF
was still paying retro annual claims ad) ustment,
correct?

A Yes.

3. The retro emplover who was in the
retrospective progran for 1996 would have paid just 8+
cents on the dollar of those retro premums, having
received a 20 percent discount?

A Were vou talkmg as of 63K 1990 or 630 --

). No. lam using the adjusted format here,
based upon yaur lestimony. that for the 1946 policy
vear retro mnnual adjustiment and final adjustiment
plunulms are not blllcd unlll lhe condumon oi the

Page 12%

policy year, so that efiective June aUth 0 1997 --

A. Uh- huh ckay.

Q. -- you would have sent out rcuospecu\ ely
rated bills for the 1996 policy yvear, correct?

A Yes.

(). Because June 30th of 1997 is the conclusion
of the 1996 policy vear.

A. Yes,

(3. And to the retro employer whe's been in the
retro program continuousiy since 1992, the bill you
send out shortly afier June 30th of the 1997 for the
1996 policy year will include annual adjustment retro
premiums for claims costs incurred during the ‘96
policy vear by the Burcau in any one or more of the
claims arising out of the 1992 through 1996 policy
vears?

A Yes.

Q. And to the extent United Dairy Farers was
retrospectively rated. prior to 1001 of 1993, they
would recerve a billing Tor the - for the 1992 paliey
veur claims where costs were mewred by the Burcau
during the 1996 poficy vear. correct?

A State that agamn.

(3. Tothe extent Vintted Dairy Farmers was a
retrospectively rated cmplover prior to 171,95 -

rmad
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Page 13G

A. Uh-huh.
Q. -- the Bureau will take its saine snapshot of
UDF's retro history --

A, Uh-huh.
Q. --as of June 30th of the 19977
A. Uh-huh.

Q. And they will send United Dairy Farmers a-
bill for any clainis costs or annual adjustment prenuums
incurred by the Bureau during the term of the 096
policy year arising out of claims that are still in the

- retre evalualion pertod. They will send them a bill

for any clatms that they had frous 7/1, 1989 through
September -- did you say it was September Isl or
Seplember 30th of 19957

A, September 30th of 1995

Q. Because all of these clanms ave sull s the
tea-vear evaluation period?!

A, That's correct,

(2. Now, 1 that situation, UDE 15 paving retro
anpual adjustment premmuns for iy of the same policy
voars as the retro engplover swwho has been inthe
progran -- the retra program continuousty, correct”?

A Yos

Q. The 92 policy year. the "3 policy yvear: 13
that carrect”?

A. Yes

Q. The '94 pohcy vear, comrect!

A. Cormrecl.

(. And at least a portion of the '%5 policy
year?

A, Yes.

Q. And the Burcau's practice in 1996 - or at
least 1 should say for the '96 policy year, 1o the
extent those two employers were paying the same anpual
adjustment retro premiums for the same policy years
that overlapped --

A, I'msomy. Tgotdistracted.

(). The extent these two employers were paying
annual adjustment retro prenuuinms --

A Uh-huh.

Q. --lor the same policy vears that
overlapped -- vou Tollow nwe so far?!

AL No

Q. All right. Let's iy thrs agam.
Ms. Pickens.

A Okay

3. The Burcau ook 15 snapshol of retro clamms
costs or annual adjustment exnenses on or afier June )
of 1997 (o the 1990 pohicy vear?

A Yes

]
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he actual clams costs or annual adjustiment costs for

Page 132 |

Q. There was a 2( percent premium discount
applicable to all premium paying state fund employers
for the 1996 policy year, correct?

A Yes.

(0. So when the Bureau sends the hypothetical
retro employer who has been in retrospective coverage
centinuously since 1992, and they send them that bill
for the ‘96 policy year, they will see an
ucross-the-board 20 percent reduction in all annual
adjustment retro premuiums paid for all retro policy
years still in their evaloation period?

A Yes.

Q. Inctuded wn that hvpothetical retro
emplover's evaluation period are retro claims arising
out ¢l mjuries and ilnesses ocowring during the '92
through 95 policy vears?

A For clamm costs that associate with that.

(). Forclaim costs mcurred by the Bureau during
the 90 policy vear?

A Yes

Q. Inchuded mothe hilling sentw Einaced Pany

Farmers -
A Yes
Q. -- lor annual adjustment retro prenuums would

Page 133

the 1992 through the 1994 policy vears. correct”

A, They - we're not paying attent:on to this
here saving they gol in in 19897

(2. Ljust want to focus on those vears that
would be 1dentical 1o the vears the hypothetical retro
cemiployer is paying at the same ume. Okay. So just
pretend like they're m 92 as well,

A, Okay. Yes, i they're in 92 as well.

Q. Sothe billing goes out at the same thme,

The hypothetical retro employer we've just discussed
gets the same bill at the same time as United Dairy
Farmers.

A Yes,

). And under the facts that I've just described,
both the hypothetical retro emplover and United Dairy
Farmers are billed for annual adjusiment retro premiwms
imcurred by the Burcau durny the 1996 poticy vear
mvalving clarms ansing out of mpunes or illnesses
rewrred dunmy tie 19921993 and O policy vears?

A Yes

Q. Atdeastn part. The hvpothetical retro

emplover -
A And M5 aswell
(3 Correct

AL Sostwould be for the same vears basically.
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h Page 134 Page 136
1 Q.. The hypothetical employer received a 20 1 several of the same policy years, 1992, 1993, 1994 and
2 percent discount from the Bureau on its '92 through '95 | 2 a portion of 1995, over and above the fact they're also
3 and '96 annual adjustment retro premium expenses, 3 being billed for their 1989 policy year claims, their
4 didn't they? 4 1990 and their 1991 claims?

5 A. Yes. 5 A. Yes. They're self-insured now. So no,

6 (J. United Dairy Farmers having paid the same 6 they're not a retrospectively rated employer.

7 premiams for at least some of the same policy vears, 7 (). They pay 100 cents on the dollar for all of

8 right? 8 their retro premiums?

9 A, Tdon't know -- when you say same premium, | A. That's correct,
1¢ don't know what you mean. Q. And if we take this -- just using United
11 Q. The same annual adjustment retro premium. 11 Dairy Farmers as an example. If we go to the '97
12 A. You mean they're gomg to get billed for the 12 policy vear and assume there was a 75 percent discount
13 same -- 13 forthe entire year, the hypothetical retro employer
14 Q). They're going to get an annual adjustment 14 would only pav 25 cents on the dollur when they receive
15 retro prenuum billing. aren't they? 15 thetr 1997 annual adjusiment retro premium billing,
16 A Yus, 16 correct?
17 Q. Just like the hvpothetical retro employer? 17 A Yes _
18 Al Yes. 18 Q. But United Dy Fasmers would receive their
13 (. And the vears captured by the Bureau when 19 annuat adiustment retro billing Tor many of the same
20 they send out the 1996 policy vear annual adjustiment 120 policy vears, some that aren' identical 1o the
21 retro billing will aciually be (rom 1989 palicy vear 21 hypothetical emplover. and they would pay 10 conts on
22 through September 30th 0f 20035 policy vear. correct? 22 dollar across the bourd?
23 A Yes. 123 A Yes.
24 (2. And acleast some of those vears overlapped 24 {3 And because they went self-insured elfective
25 the same policy vewrs as the hypothetical retro 25 10°1, 95 unul sueh tme as they exhaost the Hnal

Fage 135 Page 137

1 employer! i adpustment premium payments on therr last rewro policy
2 A Yes. 2 vear, they're going to comtinue to pay 100 cents on the

3 Q. "2 through '94 and a portion of 1993, 3 dollar for any annual adjustiment retro premiwms or

4 correet? 4 final adjustment retro premiwms the Bureau charges

5 A Yes, 5 them?

8 Q. The hypothetical retro employer gets the 20 & A, Unless they get back inlo retrospective

7 percent discount on all of its annual adjustment retro 7 rating.

8  premium, regardless of the policy year mvolved, 8 Q. Which is another way of saying that the only

9 corecl? . Z  way you can qualify for retro discounts is to be -- is
10 A. [don't know what you mean when you say, 10 to apply for and be approved into a retrospective
11 regardless of the year involved. ' 11 rating program during the policy year that corresponds
12 Q. The hypothetical retro employer receivesa 20 | 12 1o the effective date of the discount?
13 percent discount on its 1996 policy vear annual 13 A, Correct.

14 adjustment retro premiums, regardless of which policy |14 Q. Now, in 1998, it's my understanding there was
15 year that annual adjustment retro premium is traceable | 15 no discount. but instead a rebate. Daes that

16 w? 16 correspond with your understanding of what happened in
17 A vou mean from 1992 through 1996, beeause 117 19987

18 those were the vears of participanon. then ves, [ 18 AL Tbheheve that's correct,

12 apree with that 19 (. And that rebate was generally 125 pereent of

20 Q0 Great Hnited Dairy Tarmers wouldn'Urecenve 120 an indwidual emploser's paid premivm for the 1997

21 the discount onany of 1ts annual adjustment retro Z1 poliey vear!

22 prermums, would they? 22 A That sounds about riyht,

23 AL Thal's correct. 23 . Now. United Dairy Fanmners. Frisch's und

24 (). Iven though thevre hemg illed at the same c24 LW Harms Company. plaimudls in this action, all

25 tme an annual adjusiment retro premium for at least i 25 paid rewrospectively rated annual adjustment premiums
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Page
in 1998, didn't they? 1 annual adjustment or final adjustment premiums they

A, 1998, Yes, 2 were billed afier the effective date of their

Q. And they all paid retrospectively rated 3 self-insurance would be paid at 100 percent of the
annual adjustment premiums for the policy year 1997, | 4  actual billing, regardless of whether the Bureau had an
too, didn't they? 5 effective dividend percentage or discount percentage

A, Yes. & for the prenuums incurred after the effective date of

(. But they didn't get any rebate at all in 7 the self-insurance?

1998, dld they? 8 A, That's correct.

A. T-- honestly, I don't know sitting here, 9 ). Ms. Pickens, a retrospectively rated employer

Q. Whal are the chance they recerved a check 10 continues to pay retrospectively rated annual
from the Bureau for a dividend in 1998 that took the 11 adjustment and final adjustment premiums even after the |
form of this 125 percent rebale, having been 12 effective date of their self-insurance, don't they?
continuously self-insured, in UDF's case, since 1071, 12 A, Ifthey still have the liability, any of the
‘95, 10 Frisch's case since 6/1,'96 and m the case of 14 years lefl.

FOW Harris, from 771, '967 15 Q. In other words, 1f there are still policy
MSTTASTINGS: Objection. Go ahead. 16 years within the ten-year evaluation period --

AL were fuliowing this chart and we look 17 A, That's correct.
here, then nao, they would not. So -- 18 (2. - the 1act that they've become self-insured
BY MR COREKER: 19 docs nol reheve them of any premium obligation

(). Aside from the chart, based upon vour own 20 incurved in ussoctation with their vetra pelicy
experienee it the Bureau -- 21 wvears?

Al Wellowhat -- 2z Ao That's correct,

(3. - what would the chances be the Burcau pad ] 22 2. Now. prior o becomimyg self-insured. a
them a dividend rebaie in 1997 24 retrospectively rated state fund emplayver is eligible

.‘\. l lhmk there wis a 81 div ldmd or 25 for certam benetits available under the waorkers' comp

Fage 132
something -- some other kind of dividend that some 1 lawsof Ohio. For example. are you familiar with
sell-msured employers received. 2 handicap reimbursement”?

Q. Okay. 3 A, Yes.

A And ] just don't recall all the details. T 4 (2. Retrospectively rated state fund cmployers
mean. so I fust can't say that 1 know [or a fact they 5 are cligible for handicap reimbursement, correet?
didn't. 6 A, That's correct,

Q. Okay. Now, if we look under the 1996 policy 7 Q. And you understand handicap reimbursement and
year, you'll note that with respect to UDF, Irisch's 8  how it works?
and J. W. Harris, [ put an N/A under the '96 semiannuoal | 9 A, I'mean, [ know the concept,
minimum retrg premium -- 10 Q. If an employee's injury and resulting

A, Yes. 11 recovery is made more serious because of a preexisting

Q. --toindicate not applicable. That would be 12 medical condition that the law views as a handicap,
accurate, wouldn't it? 13 then the state fund surplus account will incur whatever

A, Yes, ves. 14 percentage cost of that ¢clanm 1s attributable 1o the

Q. And the same would be true because we put 15 preexisting handicap?
nol -- we pul N/As under each of those policy vears as {16 A, That's correct.
thev relate to the sermannual muimimum retro premium. (17 2. And retrospectively rated emplovers who are
Thes justweren't paving semeannual retro prennuns at ¢ 18 nthe state insurance lund are cligible for that
any time alter they becone self-msured? 19 handicap reimbursement. 10 the facts of a particular

A Youmean they weren't paving pusroll reparts 20 clamm justfy o handicap avward?
ar the pavroll porton of 1! 1 AL That's correct.

Q. Correct. 2z Q. Nowo s also my understanding that after a

A Yaure not lkmy about the annual 23 reuospectively rated emplover becomes self-insured and
evaluation? Yes. That's corect. 23 durmy the tme. subsequent 1o therr sel=insurance,

Q. Okav. And s diw correct that, then, any | 25

where they stll have retrospectively rated policy vear
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claims in the ten-year evatuation period they can
continue to apply for handicap reimbursement in thetr
retrospectively rated state fund claims, even after the
effective date of their self-insurance?

A. That's correct.

Q. They can apply, as long as they apply within
the statule of initation tor filing a handicap
remmbursement application, correct?

A, Yes.

(. And 1 beheve that's six and a half vears,
isn' 1?

A Tden't know the --

Q. Okay. Butil' United Dairy Farmers became
self-insured 141 of 93 and thev had an injury occur
on Sepiember 30t ol 93, they could file for handicap
reimbrursement i thar September 30th 1993 retro-covered
wury clanm even afler the effective date of ther
sell-suranee’?

A Vs,

Q. And that appheation would be processed. and
therr Tutare annual adjustment and il adjustmen
prednums would be reduced by whatever apphealke
handicap pereentage was charged (o 1he simplus
aceount’!

A Yes

(2. And thatapplicable percentage would be
charged 10 the state fund bucket of the surplus
account, wouldn't it?

A Yes.

Q. And state fund emplovers also benetit by
surplus reimbursement i successful appeals, correct?
We talked about that carlier.

A, Yes.

Q. Solet's take that same Seplember 30th claim.
The employer contests the allowance of the claim, but
the Industrial Comnussion allows il. You're going to
send that employer, Umited Dary Farmers, an annual
adjustment billing for that September 30th claim just
as soon alter you begin incuiring those expenses as vou
can?

AL Well, we do 11 at the next anpual
cviluation.

Q. Correct. And then the emploser appeais o
into court.

AL Uh-huh. i

(. And let's sy expenses wre continuing (o be
mcurred durmg the pendency of the appeal. 1et's sav
s w5000, Bu il the emploser s suceessiul o
that appeal o court. they're now a self-msured
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cmployer. correct’?

Page 1445

A. Yes.

(3. They then submit the judgment entry to the
Bureau indicating the claimant has no right to
participate for that September 30th, 1995 injury, and
their next billing will be reduced -- their next annual
adjustment billing wilf be reduced by $50,000. And
that $50,000 will be charged to the surplus account?

A. Because the court ruled that -- yes, That's
rue.

Q. And again, that $50,000 is charged to the
state fund bucket of the surplus account?

A. Yes.

Q. Let's take that same September 30th injury
claim. The employver doesn't contest it. It'sa
compensable claim, and the ¢mployee needs vocational |
assistance and they qualify for rehabilitation,
right”

A, Uh-huh,

2. But the qualhification doesn't occur until
after the employer has become self-insured. because
they were self-insured effective the next day. The
cost of that rehabilitation program will be bome by
the state fund bucket of the surplus account. correct”?

AL th-huh,
Q. And that wilt reduce the annual adjustment

Page 145

premium otherwise paid by United Pairy Farmers, won't
it?

A, 1twill not be imcluded in the annual
brlling.

Q. Raght. Another benefit still availabte to
this emplover under its state fund claims, correct?

A, Yes.

Q. A benefit only available to state fund
employers, correct?

A. To state funded claims, Yeah.

(}. Okay. Now, during that rehabilitation
period, the employer receives living maintenance wage
loss, don't they?

A, Yes.

Q.. That's not charged 1o United Dairy Farmers,
is i? '

A No.

Q. That's charged to the state fund bucket of
the surplus account of the staie insurance fund. isn't
i’

A Yes,

(3 Som the adnunistration ol the
retraspectively rated clams that remam i the
employer's ten-vear evatuaiion period subsequent w the

cllective date of the emplover's sell-msurance, the
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Page 1456

administration of those claims doesn't change one iota
in terms of how those claims are processed by the
Bureau or what the cost impact of those ¢laims will be
on this employer?

A. It's--ves. It's the state fund rules that
apply.

Q. Okay. Correct. You are referring to the
Bureau's administrative regulations?
" A. Yes. 2

Lo o BESS + AU 6 ) NV U6 B NG T )

Page 148}

and you're the one who prepares those statements of
fact, don't vou? '

A. Yes. Onsome of them I did, on some of them
I didn't. Ron Lukey (phonetic) prepared some.

Q. Okay. After reviewing the documents, I want
you 1o tell me if this impression is wrong. It's my
understanding that you have defended an employer's
continuing right to dividends fraceable to the excess
surplus in their continuing retro premium obligations
after they've become self-insured because of a Bureau
poltcy that only recogmizes one identity of an employer
at any given time. Is that an accurate statement of
the policy?

A. Nao.

(). Tell me what the accurate statement of the
policy has been that vou have used te defend the
Bureau's practice of denving employers like United
Doy Farmers. 1AV, Harrs and Frisch's discounts on
the retro premiums they paid the Bureau subscequent 1o
the elfective date of their self-msurance.

A Farthe self-isured emplover's portion,
that's & true statement. They're no longer a
subzeriber 1o the state fund. so thev're a seli-insured
cplover. not a retrespectivels rated emplover. So,
therelore. they're not entitded 10 the dividend,

(3. And so there's really -- from the employer's 10
perspective, thev're still paying state fund premiums 11
after the effective date of their self-insurance, 12
aren't they? i3

A. Say that agan. 14

Q. From the emplover's perspective, United Dairy 115
Farmers, that became sel-imsured on 1071, %3, after 14
1071 0193, because of thewr prior retraspectively 17
rated state fund experience, thev're sull paving state (18
fund prenuums. Aren't thes? P19

A You say from the emplaver's perspective? | 120
don't know what thew perspective would be, L2

Q. Wellois it true that they continue (o pav P27
state fund premiums after 1001 095 (or as long as 23
they have continuing rero policy years it the ten-vear | 24
evaluation period? Lis

Page 147

A Yes. 1

Q. lIsitalso true that they continue o qualiry 2
for state fund benefits that have a beneficial impact 3
on those premiums? 4

A, Onthose claims. Yes. 5

Q. Okay. With respect to those continuing retro &
clarms that are still in their ten-year evaluation 7
period, do they lose any benefits the Bureau nonmally 8

provides state fund employers just because they went 9

self-insured on a prospective basis? 10
A. For those claims they have the exact same as 11
any other state fund employer. 1z
Q. The exact same benefits, the exact same 13
rights and responsibilities? 14
A. For those claims. Yes. 15
Q. koy. Now, Ms, Pickens. vou have defended on {16
behalt of the Burcau a number of different protests by 17
coplovers. different emplovers. going to the issue of 18
the discount progrum traceable o 1he excess surpius. 19
haven't vou? _ 20
A You mean the dividends? 21
Q. Yus 22
A Okay. Yes ] have, 23
Qo And I've reviewed Lhe adjudicating committee 24
decisions where vau've prepared a statement of fact - 25

Fage 1319

Q. That has been vour consistent policy --

A Yes,

(). - is that correct!

A Yes

(2. And the basis for that policy is what?

A. The basis for that policy is the dividend was

given o state fund employers only, and they're not a
state funded employer.

Q. If'the law recognized them as state funded
employers, would you agree that they should have been
receiving their dividends all along?

A. No. Not ({ they're not a current
participant.

Q. Whether or not -- whether or not -- let's
back up.

You told me earlier that 1t's the faw thal
controls the Bureau's rights and oblizations in this
areit, logether with an emplover's nights und
obligations i 1ts relationship o the Bureau, corregt?

A Unh-huh

(. Youjustalso told me that because once an
emplover goes sell-imsured, thevre no longer a siate
fund emplover. you've adopted the policy that they're
no fonger entitled to any dividend eredit after the
ellective date ol thewr setl-insurance, correct?
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1 A, Because theyTe not a retrospectively rated 1 ~A. No.
2 employer. 2 Q. No?
3 Q. All right. 3 A. Na.
4 A. They're not a state funded retrospectively 4 (). How did you learn of this policy?
5 rated employer. And if ] eft out that portion there, 5 A, When we were told that we had to apply the
& Tapologize. But that was the whole thing in this casc & dividend,
7 here. That's why [ said, we're talking specifically 7 Q. Okav. Do you remember back in 19 -- when the
8 about self-insured employers, because 1 have a § dividends were being paid out for the 1996 policy year?
9 different answer -- 2 Al Yes. :
10 Q. For the Peck, Hannaford & Briggs of the 10 Q. The Bureau did not initially apply those
11 world? 11 dividends to the annual adjustment prenmums due for the
1z A. Yes 12 96 policy year, did they?
13 . Tunderstand that. We're confining ourselves 13 A. No. They did not.
14 just to the employers who the Bureau has denied 14 Q. They didn't do it for the '97 policy vear
15 discounts to on the retro premiums they pay the Bureau | 15 either, did they?
16 subsequent to the effecuve date of their 14 A. No.
17 self-insurance. 17 Q. They didn't apply the dividends appheabie or
18 A Okay. 18 the rebate that was granted tor the 1998 policy vear
19 Q. I the faw viewed these same emplovers as 1¢ initally to annual adpustivent premiums. did they?

<o

24 self~msured employers are considered 10 be state Q. Much 1o your chagrin. correct”!

20 continuiny W be state Tund employers subsequent w the | 2 A No.
21 elfective date of ther self=msurance, then vou'd have 21 Q. Butin 1999 1hey changed ther mimd,
22 agree they would be enitded 10 the discount? 22 comrect?
23 AL You mean. if the v was changed and 23 A Yes,
24

25 Junded emplovers’ 25 Ao This retleais the changed methodology
Page 151 Fage 155
1 (. I'monot askig vou o change the law. I'm 1 (& T'masking whether or not you approved or
2 just asking vou to assume lor the moment -- 2 disapproved of the change m 19997
3 A. That the law was changed? 3 A. T--1tdoesn't matter.
4 3. -- the law vicws any emplover who pays their 4 2. You had no opimion on that?
5 full premium into the state msurance fund as a state 5 Ao Fmean. yeah. It's not going to change.
& fund employer, then you'd have to admit. based upon 5 Q. You had no opinion on the advisability of
7 what you've told me already, that those ecmployers, 7 applying the dividends on an annual basis to annual
8 hecause they're recognized under the law as state fund 8 adjustment premiums?
g employers, would be eligible for the dividends. 9 A. Twasnotincluded in any conversation.
10 Now, that may or may not be the law, but if’ 10 (2. That's not what | asked you. 1 asked you
11 it's the law, you wouldn't argue -- 11 whether or not you thought this was a good idea or a
12 A, If it was the law, you're right. 12 bad idea?
13 Q. Olay. ' 13 A Tdon't knmow what [ thought back in 1999.
14 A But we woulda't call them self-insured. 14 Q. Okay. Today, as you look back; good idea,
15 Q. This Bureau policy that cmployers whao become § 15 bad idea or indifferent idea?
16 self-insured are automatically no longer state funded 16 A Aot of work.
17 employvers.and, therefore, not entitled 1o any 17 Q. Dndn'task vou how much work itinvelved. [
12 dividends on thew centinuing sctro premiums -- did | 18 vou were the czar, the adminmstrator, back i 1996,
15 gust accuralely state the poliey?! 19 would vou have agreed (o apply these dividends to the
20 Ao Yes, _ P20 annual adjustment retro premvums employers pas:!
1 Q. - when dd thns pohioy arese? 21 A Tdon't know,
22 A Phelreve Trom the very beginning of when 2z Q. Okay. Now - so this policy of excluding
23 they gave the dividends Tor the sell-imsured portion. 23 sell-insured emplovers from dividends on their
24 (o Okay. Do vou know swhere Uns policy arose 23 continmng retro premium obligations could not have
25 from? 25 arisen in 1996 or 1947 or 1998, because nobody payimy
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those premiums was recetving any dividends on them,

Q. It wasn't until 1999 that the administrator
made the decision to retroactively go back to 1996 and
allow these dividends to apply ona
policy-year-by-policy-year basis to both annual
adjustment and final adjustment premiwms as they became

Q. Were you part of the decision-making process
tn making that retroactive change in the retro

2. But vou understand what [inean by that?
Ao Yes Twasivelved in how we were going o

(). Okay. Now. when you were involved with hiow
 implement this change, i1's my understanding the
Burcau went back w every emplover who was
retrospectively rated -- applied for and approved retro
eployer i any vne or more of those 1996 through 1998
policy vears and cut them a check equal o the discount
or the dollar value of the discount they should have
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ongoing retro premium obligations, they have to stay in
the retro premivm program?

A. To my knowledge, the TPAs, as well as aur
business consultants, were well aware of the
requirements. So those employers would know.

Q. You're assuming they would know?

A Yes. :

Q. Now, il the Bureau has a pretty strong track
record of taking affirmative communications to the
employer community when there's been a material change
that might impact their premiums or what programs they
mught want to apply for -- communications been a big
therne to Mr. Comrad's admunstration, hasn't it?

A Yes.

(. . Comumunication with the emplover community in
a tmely and informative way so (that emplovers can make
sound business decisions as they relate 1o their
workers' comp labilities with the Bureau of Workers'
Compensation?

A, (Nodding head)

Q. You don't know o any specilic conunenications
from Mr. Conrad to the emplover community on this
partreular tssue, do vou!

A Not Mr, Conrad, but the business
consultants,

Page 1&5

A Yes. We did go back and change 11 10 this
nethodolegy here. That 1s absolutely correct.
2. By this methedology here, you're refernng o

Q. Soilan employer was in the retro program,
because they had apphed lor and been approved for
retra coverage for the "96 and '98 policy year, hut not
the 1997 policy year, they would have gotten a check
from the Bureau equaling what they should have received
n their dividends for the '96 and '98 policy years?

A, Because when they paid their annuat valuation
for '97, they were not a current participant. That's

Q. And that goes back to the notion that, n
effect. the enly way yvou can keep vour discounts en
VOUr retra premiums s o keep applying for and being
appraved for retrospective sine fund premnim

Fovour knowledge, was that botom finme
elfect vver conammncated 1o the emplover commuity that

1
2 couldit?
3 A. That's correct.
4
5
6
7
a8
9 due?
10 A. Yes.
11
12
13 methodology of dividends?
14 A, No,
15
1¢6
17 dothat systematicaily,
1s
19
20
25 received all alony?
1
2
3
4 Planatiffs' Exhibit A?
5 AL Yos
c
7
8
g
i0
1%
12 A Yes.
13 Q. Butnot the 19977
14
15
16 comect.
17
1.8
19
89!
21 coverage!
2 A Yo
23 )
24
=25

they - 10 they wanted 1o keep ther discounts on their

Page 157
(J. The business consulants?
A Yes
Q. Wha is the head of the business consultant
ELCUp.

A. Todd Spence.

Q. Ishe? How long has he been the head of that
group?

A, Tthink he's been the head of that group
since about 2000, I'm thinking, maybe 2001, something
in there.

Q. And who preceded him?

A. Ron Lukey.

Q. Where is Ron Lukey these days?

A. He works for comp management.

Q. You indicated that you were involved in the
implementation of the change iy 1999 that first allowed
retrospectively rated emplovers 10 receive the
dividends on therr retro anneal adjustment and ol
adjustment premiums?!?

A Yes.

(3. Who did you work with momplementng those
chunges?

Ao Dworked with the 1T department and with
actuanl and. ol course. the emplovees of our
seclion.

40 (Pages 154 to 157}

www.elltereportingagency . com

513-233-2000

2f339d7a-3fa4-4c57-923f-cbf35717a32d



Page 158 Page 160}

1 Q. Do you remember having to address the issue 1 that issue s traceable to the policy that, once they

2 of which retrospectively rated employers were going to 2 became self-insured, they were no longer paying

3 quahfy for this methodology change and which weren't? 3 premiums, and, therefore, no longer a state fund

4 A, Yes. ' 4 employer, therefare, no longer a subscriber to the

5 (). Describe for me the circumstances of how that 5 state insurance fund, which is what you have to be to

6 ISSUE came up. ' & gualify for the dividends; 15 that correct?

7 A I'mnot sure exactly -- you mean what made 7 A. Yeah.

& them change the methodology they were using? 8 Q. AmTstating 1t accurately thus far?

g (J. No. Once the administrator made the S A. That they're now a self-insured employer.
10 decision - 10 That is absolutely correct.
11 A, Uh-huh, 11 Q. And they're nota state fund employer because
12 Q. --toallow retrospectively rated employers i2 they're not paying premiums, and, therefore, they're
13 tereceive dividends oo their annual and final 13 not a state fund employer, and, therelore, theyTe not
14 adjustment prenuums -- 14 g subscriber to the stale insurance fund?
15 A Uh-huh 15 A Correct. That's why their policy number
16 L - v next questan goes w Lhis issue. do 16 begmswith a2
17 o remember ow the issue of which retro emplovers 17 Q. And that policy, as best vou understand from
18 would quality for the discounts on their amal and 18 speaking with Al Monahan, is traceable 10 a decision
12 finad adjustiment premiums wnd which wouldn't came up? 119 that was colleetively nude shortly after dividends were
20 A We - beheve -- [ hehieve - this has been 20 applied 1o annual and final adjustment premiums for the
21 wwihile backe and [hope |-~ Thoped Tnever have 1o 21 first tme by Sundy Blount. Bill Darlage, Marty Herr
22 revisinthuss but [ heheve we received aorun from 11 22 and Termny Gusper?
23 which explamed who received a discount of T therr 23 A, Yes,
24 mmaimum prenium pastal and whoe was i retaspecive © 24 (¢ Tunderstand Terry Gasper1s no longer with
25 raung for those policy vears, And then we wen back 25 the Burcau!

Fage 15% Page 1g1

A, That's correct. Neither is Marty Herf or
Sandy Blount.

1 and adjusted the clamms billing and the mmmuom premium 1
2 percent payrotl accordingly. 2
3 2. Okay. So vou don'l know who within the 3 . Or Bill Barlage?

4 Burcau decided 10 exclude -- tet me rephrase the 4 A, OrBill Darlage.

5 question. 5 Q. None of the four are still with the Bureau.

3 You don't know who within the Bureau made the & Terry Gasper is still m Columbus?

7 decision to limit the benefit of these dividends o 7 A, I-- honestly, I don't know. | would assume.
8  just those emplovers whoe had applied for and been 8  butldon't -- Tdon't have any idea. I know Sandy

9 approved into the retro coverage program for the 9 Blount is in North Dakota.
10 effective dale of the policy vear? 10 Q. Tthought Al Monahan was in North --
11 A, Itwas - 1t was Sandy Blount, Marty Herf, 11 A. No. Al Monahan is in Missouri.
12 Terry Gasper and Bill Darlage. 12 Q. Bill Darlage s in Columbus?
13 Q. Sandy Blount, Bill Darlage, Marty Her! - 13 A. Yeah.
14 A, And Teny Gasper. 14 Q. Marty Herf 15 im Columbus?
15 Q. Tlow do you know that? 15 A. Uh-huh.
16 A DBecause Al told me. 16 Q. Terry Gasper is in Columbus: we think?
17 QG And Al was vour boss™? 17 A (Nodding head.)
19 A That's right 18 Q. But Al Monahan is where again?
19 . And seas it faic to sav, Ms. Pickens, thin (19 A Thelieve he's i Missourt,
20 vour rote in defending these numercus protests on 120 (. Soas hest you can tell, nobody currently
21 behalt ol the Burcaw where seli-isured emplovers thin ' 21 with the Bureauas responsible [or the palicy as weve
22 hey got the short end of the stck by Tenvag 1o pas 22 qust expressed i that you've used to defend these
23106 percent of ther retro annual and linal adjustiment (23 protests?
24 prenpums while other emplovers paving the same premiums 24 A Fguess that's a tnr stateiment.
25 were getting substantial dividends. vour detense of P25 Q. I'm gomg 1o shew vou -- this 1 something
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007664, 0076635,

A. This 1s basically just two copies of the same
thing, .
Q. Okay. Well, they are tabbed two different :
numbers. Ms. Pickens, have you had a chance to review |
what we're going 1o ask our courl reporter to mark as
PlaintfTs' Exhibit C? '

A. Yes,

(Plamntfs’ Exhibit C was marked for
idenufication,)
BY MR. CORKER:

Q. Ihd vou prepare that document?

A. Tdon'tbeheve [ prepared it, but | believe
that one of my statf members prepared it.

Q. Soitwas prepared under vour direction and
controt!

A Yes

G And vou reviewed this document before vou
passed it on Lo vour supervisor --

A Al Monahan,

0 - Todd Spence?!

A This would have heen underneath Al

G This would have been underneath A7

A (Nodding head))

Q. Okave Amd this document. o T am not

1 you've produced. Have you had a chance to review what
2 we dre going to ask our court reporter to mark as
3 Plaintiffs' Exhibit B, Ms. Pickens?
4 A. Yes.
5 (Plaintiffs' Exhibit B was marked for
6 wdentification.)
7 BY MR. CORKER:
8 Q. Have you ever seen this document before?
9 A, Twaould guess, Yes,
10 ). lt's not uncommaon for the Bureau to issue
11 talking points for Burcau employees on important 1$5ucs
12 asthey arise so that there's a consistent message
13 being given the employer commumity 11 feldng
14 questions from emplovers; is that correct?
15 A, Yes, that's carrect.
16 Q. And this 1s one of those -- at leasta
17 porvon of one of those alking pownts memos: 15 tha
18 correct?
19 AL That's what i looks ke, T uinsk it was
20 for the business consultants.
21 Q. Okoy. One ol the gquestions 5, Why didn'
22 self-msuring enplovers receive a rebate, And the
23 answer that Bureau emplovees were directed w wive -
24 s that correct?
25 Al Yoes.
Foage 162
1 2. - seif-insuring emplovers do not pay inw
2 the state msurance fund. mstead they pay an
3 admumstrative assessiment 1o the BWC for the
4 administration ol their clanns. The rebate resulted
5 from a state fund surplus and was returned (o thuse
& . employers who paid 1nto the state insurance fund.
7 Is that a perfectly consistent answer with
8 the policy that you've been defending and that you've
9 just described-for us that, i eflect, sell-insured
10 employers no longer pay premiums inlo the state
11 insurance fund, and, therefore, are no longer a slate
12 fund employer, and, theretore, no longer a subscriber
13 tothe state insurance fund?
14 A. Yes.
15 2. The two things are -- essentially vour policy
16 we've just described and the reconunended talking points
L7 wnhin the Bureau are twe different ways of saving the
L& same thing?
19 A Yes ;
20 NS HASTINGS: What's the document number o 1
21 that?
jele] ML CORRER: a0d2 14,
23 MSHASTENGS: Thank vou.
24 BY MRCORKER:

Q. I've adso gota docoment vou produced.

o
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nustaken, sumntarizes at e 1op the conditions
employers have 1o satisty in order to receive dividends
on therr state fund prenuums; is that correct?

A Yes,

Q. And then to illustrate those conditions, vou
put together the boxed chart?

A Yes.

. And t helps llustrate some employers will
come in retro and out of retro and then back mto retro
and how the dividend would be applied to that enployer
whe changes premiunt -- state fund premium programs
within the state msurance fund, correct?

AL Yes.

(). And it also illustrates the inpact of how the
Bureau would treat an employer who became self-insured,
correct”? ‘

A Yes

€. Soatprety much dees the same thing as what
we luad marked as Plhonu(fs" Exhibit AL doesn't it?

A Yeah. ‘

Q. Only vou added aetial numbers or --

A Yo

Q. so s a bitle more detarled than what
Plamutls” Fxibi A provided. conreet?

A Yes,
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1 Q. But anybody Jooking at either of these they've continued to pay premiums, thereby making them
2 exhibits would be able to understand that, under the a state fund employer, even after the effective date of

3 Bureau's policy to date, there are emiployers paying the their self-insurance, that they would have to be viewed

4 same premium for the same policy year under matenally as a subscriber to the state insurance fund, and,

5 different terms and conditions, depending upon whether therefore, a qualifying employer for purposes of the

6 or not they're in the retrospectively rated program dividends?

7 -during the policy year of the dividend, correct? A, You mean if the law said that?

8 A. Yes. Q. Yes

9 Q. Ifthey're in the retrospectively rated A, Yeah. Ifthe law said that.

(. You would agree that's the wav the world
would have to be, correct”?
A Yep.
(). How would vou factually -- I'm not talking
about the law now. You've got two emiplover groups, ane
who went self-insured. but continues to payv thew retro
premiums. another group of emplovers who don't go
17 A, Uh-huh. self-msured. remain i the retro progran. continue
18 (). --they don't get any discounts on the very, applving Tor and bemg approved for retra coverage,
19 same retra prenuums (hey pay that were incurred dunng (18 There are many mstances where thase 1w enyplover

10 program during the policy vear of the dividend, they
11 getadiscount on any and all preniums incurred during
12 that same policy year?

12 A Yes.

14 Q. Butifthey're not in the retrespectively

15 rated program, they get - during the effective date of
16 the dividend, right --

e T T S i)
[ S R O S B N T R G T T R ¢ R o R AV A

20 the very same policy vear, do they? 20 groups are paving the same premnoms - the same retrns
21 A They do not gen it tor the clamms bilhing. 21 prenuwms for the swime poliey vears at the sme tone on
a2 Q. TI'msomy 22 malerialby defferent terms, correct”!
23 A They do nat get the dividend credit off the 23 A Yes.
23 <cloms billing. Hthev're @ state tund employer, they 24 Q. The sel-msured emplover proup 1s paving 100
2% getitofl ther payvrol]l premm, theugh. 25 cents on the doltar, the emplover proup that remamed
Fage 167 Page 149
1 (2. Wehaven'l gotten (o going [rom retro 10 a 1 inthe retro program is paying a tracuon of 104 conts
2 different form of state fund coverage. We're only 2 on the doltar, dependmg upon what the applicable
3 talking about going from retre 1o -- 3 discount 157
4 A. To self-insurance? 4 A, The dividend. Yes.
5 Q. --toself-insurance. g Q. Allright. Now, are you familiar with the
6 A That's correct then. & fact that self-insured employers can participate in
7 Q. The self-insured employer pays 100 cents on 7 handicap reimbursement if they elect to pay a handicap
8 the dollar, when the retrospectvely rated employer, 8 reimbursement surplus assessment?
9 paying the same premiums at the same tme for the same | 9 A, No, I'mnot.
10 policy years, are paying anywhere from 25 to 80 cents 10 Q. You don't know anything about that?
11 on the dollar; is that correct? 11 A. No. Not --
12 A. Yes. 12 Q. Don't know that that option even exists?
13 (2. And the reason behind that is the policy we 13 A. Right
14 discussed earlier, correct? 14 Q. Okay. If an employer came to you and said,
15 A. Yes. That vou have to be a current 15 what is this group of employers who are receiving the
16 participant in the vear of the dividend. 16 discounts domg to factualiv justify paving so much
17 (). The policy of the Burcau has been, unless 17 less than the self-msured wroup of emplovers is paving
18 vou're a current participant i the retro program, onee 18 for the same premiums. how wouhd vou factually justifv
19 vou've become seli-msured, you're no longer paying 19 that?
2¢ 0 stawe (nd premonns, and. therefore, you're no longera 20 MEHASTINGS Qbjecton. Go ahead,
21 state fund emplover. and. therefore. you're no longer a 21 AL Dwould sav that they are current retro
gual:ivmy subscither to the state insurence fund and 22 pardapants, that we recognize them as a retro
23 vou lave, meeflect lefl your dividends behmd? 23 emplover for that palicy yvear, And the other ones we
24 AL Yes 24 don'l represent -- recognize as a current retro
25 (3. And vou've adnutied that 1f the law savs that 25 participant. Theyre a self-insured employer. That's
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annual payments made for the clauns costs -- and now

how | would -~ 1 we're referring to annual adjustment premiums,
3. You don't recognize them as a current stale 2 correct? :
fund employer? 3 A. Yep. Claim costs is what I call them.
A Right 4 Q. That are otherwise referred to by the
Q. Right. And you can't justify it on any other 5  Bureau's administrative regulations as annual
grounds -- & adjustment premiums, correct?
A, No. 7 A Yes.
Q. - 1s that comrect? 8 (}. -- with respect to thase claims costs or
A. That's correct, § annual adjustment premiums incurred while participating
MS. HASTINGS: Bob, what are the odds of you |10 1n aretrospective rating program are not premiums. Is
going past 4:007 11 that still your position today?
MR, CORKER: I'm petty close to bemg done, 12 A. T --Tstil] believe that that is not :
BY MR, CORKI=R: 13 considered a premium -- premiums as far as, vou know,
Q. What'I'm handing you 1s the adjudicating 14 makimg you an active or lapsed account.
conunittee order on Fosch's. 1know you've seen those. {15 Q. But they are premiums in the sense that the
MS. HASTINGS: Yeah. Do you need to review | 16 Bureau has recognized them as qualifying payments for
this? 17 purposes of the discount or dividends. The annual
THE WITNESS: No. [ think it's prabably 18 adjustment premrums are being discounted provided
pretiy close o what 1 read today for Manpower. 19 vyou're a qualifving employer for the dividend?
135 MR, CORKER: 20 AL Provided you're a retro emiplover.
Q. Ns. Pickens, Twant te quote a secton from 21 (. That's vour definition of a qualifving
this adjudicating committee order that Mr. Johnson 22 employer?!
chiarred. You were the Bureau's representative at the 23 A, Right.
hearing conducted on Frisch's protest on September Sth. 12 (3 Okav. Sothey are qualitving premiums. The
> 2002008 that correct! 25 only question reallyv relevant o this kawsull 1s
Fage 171 Page 173
A Yes, 1 whether or not Frisch's was a qualifving emplover after
Q. And you're the one whu actually spoke on 2 1t became self-insured or whether United Dairy Fanmers
behalf of the Bureau, weren't you? 3 orthe J. W, Harris Company was a qualifying employer
A Yes. 4 afler they becamie self-insured?
Q. Som this order that I'm assuming 5 A Yes.
Mr. Johnson wrote, because he was the acting 6 (). You go on 1o indicate that the claims costs
chanrperson for that day, and attested to by Paul 7 or annual adjustment premivwms incurred white
Watson, the secretary, it states, The Bureau's 8 participating in a retrospective rating program are not
representative -- that order's referring 1o you at that 9 premiums, as demeonstrated by the fact that an employer
paint in time, isn't it? 1¢  that fails to pay those charges is not considered a
A. Yeah 11 noncomplying employer, as is an ermployer who fails to
Q. -- states that the resolutions granting the 12 pay its premium?
reductions provided that eligible employers must be 13 A. Correct,
subscribers to the state insurance fund for premiums 14 Q. What if the law said that the failure (o pay
due on payroll reports for the payroll period for which | 15 an annual adjustment premium was grounds for being
the reduction 1s granted. In this case, once the 16 declared noncomplying, that would change what the
emplover became selfansured, 1t was nota subsertber (17 policy of the Bureau should be. wouldn't it?
o the Tand Tor subsequent reporting periods sinee 1 18 MS. HASTINGS: Objection.
pard no prennums for those periods, 19 A, When I 'say nencomplyving, that --
A Yes. 20 BY MR CORKER:
(). Now, o that extent, you're referng onlv 1o 21 (). There is a legal defintion of what a
the semuannual minoown retro preauuns, corregt? 122 poncomplying emplover is?
A The payveoll premiums. Yes. 23 A Sure. And when I'm saving noncomplying, 1
o Al right. You go on 1o state that the 24 mean that they're now lapsed - their account 1s
2

laprsed.
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Page 174 Page 176}
1 ). And they have na coverage? 1 additional comment that it has been the Bureau's policy
2 A. Fxactly. Thal's exactly right. 2 only to recognize one employer status at any given
3 (). Because they didn't pay their premiunt on 3 time, then we'd have the caomplete policy?
4 time? 4 A, And the lapse issue.
5 A. That's exactly nght. 5 (. Is the lapse 1ssue not adequately addressed
6 Q. And as we sit here, you're telling me that 6 when quoted as saying, Retrospective ¢laims costs or
7 il's the Bureau's palicy that if a relrospective annual 7 annual adjustment premiums are not premiums because
8 adjustment premium or final adjustment premium invoice | 8  employers who fail to pay them are not considered
% s senl cul, you don't view (hatas a prenuum that 2 noncomplying?
1C needs lo be paid on time - 10 A. Twould just feel more comfortable if [ was
11 A. No. That's not whatl I'm saving. _ 11 making a full statement-that it would say, And does not
12 (). Let me tinish. -- i the same way thal a 12 cause ther account to be lapsed.
13 senuannual payroll premium needs to be paid ontime or [ 13 . Asamatier of policy?
14 subject the emplover (o a lapsed coverage? 14 A. Uh-huoh,
15 A, First ot all. Hhink all premiums should 15 (). Okay. Now. there's really two elements to
16 be -~ all payvments should be puid on ume. Butif you 16 this policy. then, isn't there; the first element being
17 don't - if an emplover does not pay their claims 17 the Bureau's policy of only recognizing an employver's
18 billing. ther account is not Lapsed, 18 current status. and, therefore. their - the sights and
19 Q. As amater ol pahoy? 119 responsibilities of that employver under the workers'
0 A That's correct, Asomater af BWC pohey, § 20 compensation laws that attach to that status: 1s thal
210 whieh s what vou sid, correct”?
e ¢ Aand hased on that poliey. because the Bureau A Yes

23 does nol lapse coverage or declare the enmpleyer (3. So United Damy Farmers. Frisch's. W,

H 3
24 noncomplving — thats one and the same thing. il 24 lams. ence they became sell-msured. the Burcau's
25 vou gomio a lapsed coversge status, vou'se a 25 poheyis tooview them sinetly as a sell-msured
Page 17 i Page 177
noncomplyving emplayer? 1 emplover, correct?
AL Yes. ves. 2 A, Yes. For therr current status, Yes.
(2. The Bureau, as a matter of policy, does not 3 Q. And that same first element of s policy
do that when annual adjustment premiums or final 4 thal vou've been defending for six years would say that
adjustment premiuwms are not paid within 45 days of 5 aretro employer that becomes group rated, during the
receiving the mvoice? & period of their group rating participation is viewed
A. That's correct. 7 only as a group rated employer, not as both a
(3. And this pobey that you have been defending 8 retrospectively rated and & group rated employer, even
for how many years now, six years -- 9 though during the perod of ther group rating they
A. Yeah. 1¢  continued to pay retrespectively rated premiums?
Q. --isagain accurately stated in this 11 A. Yes. That's true.
paragraph? And I'm referring to the second paragraph | 12 (J. And the self-insured employer is viewed only
of the adjudicaling committee's decision, beginning 13 as aself-insured employer, even though they continue
with, The Burcau's representative stales and ending 14 o pay retrospectively rated premiums for retro policy
with, Therefore, the employer was properly dented the | 15 years thatl remain in the ten-year evaluation pertod?
benelit of the 75 percent reduction in premum? 16 A Yes.
A, T think that that statement 1= correct. Bt 17 (. Now, let's talk first about the
there's more (o 1 than that, 18 retrospectively rated emplover who goes setf-msured.
(). What's the mere to i part? 19 You admntted carlier thauif the continumg
A iedoesn't cover the Lapse 1ssoe that |spoke 20 retrospectively rated preamum obligations paid by these
ahout, 1 doesn't state (hat they are not o currend 21 emplovers subsequent 1o the effective date of their
retraspectively tuied emplover, 22 seifansurance were traly premiams, then these
(0 Lo Saatwe ook tns second paragraph 23 emplovers. by payimg these premnams, would be state
25 o the onder at e Bottam of the page of what we'll 24 tunded emplovers, correct, and, therefore, subsenbers
25 mark as Plaintif13" Exhibot D, and we added the 2% 1o the state insurance fund. and, therefure, quahty
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1 for the discounts.
2 You've also indicated that one of the reasons
3 the Burcau doesn't view these retrospectively rated
‘4 adjustment and final adjustment premiums as prenuuims
& for purposes of being a state fund employer 1s because,
& tf they don't pay them, the Bureau, as a matier of
7 palicy, doesn't lapse their coverage.
8 A. Yes.
9 Q. What ifthe law says, if you fail (o pay any
10 premium required by the repulations of the Bureau of
11 Workers' Compensation, you are deemed (o be a
12 noncomplying emplover, and, thereflore, ina pericd of
13 lapsed coverage --
14 MS. HASTINGS: Ubjection.
15 Q. —wauld that change your policy?
1s M5, HASTINGS: Objection. Go ahead.
17 AL Youmean if - 1f the rule was rewriiien?
18 BY MR.CORKLER:
12 Q. No. I'must asking vou to assume that the
20 defimuoa of a noncomplving emplover under the taw s
21 any cployer who Farls 1o pas therr premiun as required © 2
22 ol theny by the rales and regulianons o the Bureau of
23 Workers' Compensution. That's what the law said. And
234 we know the annual adjustment prenmums and Ninal
25 adiusunent premiums are reguired pavinents under the
rage 179
1 rules of the Bureau of Workers” Compensation, wren'l
2 they?
3 AL Yes,
4 Q. If the law said failure 1o pay them
5 awematically deems you. as a matter of law, regardless
6 ofthe policy of the Bureau, 1o be a noncomplymg
7 employer, you'd have (o change your policy, wouldn'l
B you?
9 A. Yeah.
10 MS. HASTINGS: Objection.
11 A, If our interpretation was that,
12 BY MR. CORKER:
13 Q. Okay. Orifa court told you that that was
14  what the law is?
15 A Yeah
16 (3. Youd have to change your policy, wouldnt
17 you?
18 Ao Yeah, Withe count tells us. Uli-huh.
19 . And vou'd have to change it o adnut that
20 these are prennums. the nonpayment ol which subjects
23 even the ULDFs and the Frseh's and the TW Turises
22 ol the world o noncomphance. and. therelore. they're
23 true premiums and the puyment of these true preniums
24 makes then astate funded emplover, which imakes them a
35
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Fage 140 I:_
them a qualifying employer for purposes of the
discounts, correct?

A. If -- 1f that's what the law said.

Q. Then that's what you'd recommend the Bureau
do? )

MS. HASTINGS: Objection.
MRE. CORKER: Correct.

A. It that's what the -- our interpretation
of -- BW's interpretation of the law was, that it
changed and that's it now. Yeah.

BY MR. CORKER: . -
~Q. Then you'd have to include these emplovers in
the dividend program?

A Yeah Ifitchanged.

Q. Rughi If'the Bureau changed its
micrpretation of what the {aw is or the court told vou
that's what the Taw ts. correct, you'd follow what the
court told vou the law is?

A Welll basically, yeah. because it would have
te came down the cham. just ke tis did the {irst
e,

(3o Is thara vey?

Ao Phats a -t e bosses wld nmie to da it
that's a ves.

(o Okay. Now.let's assume Tor the minute that

Page 181

that 1s what the Jaw 15 that retrospectively rated

annual and final adjustment premiuns are real premiums,
that they must be paid or the emplover is exposed, as a
matter of law, to noncomphiance, and, thercfore, a
lapse 10 their coverage, that the pavment of those
premiums qualifies them as a state fund emplover, even
though they've been granted the privilege of also being
aself-insured emplover. At that point in time would
you maintaiu the first part of this policy, which is,

you only recognize one emplover identity at any given
time?

A. Farapohey year. Yes.

Q. Okay. And why would you do that?

A, Because you can only be one type of employer
per policy year.

Q. Atleast that's your understanding?

A With the exception of the programs vou can
stack.

1) What programs can vou stack?

A Group and drug-free. PDP plus and drug-free.
[should sy you can only participate i one
alternative rating plan.

{CHT the record)
BY MR, CORKER:
Qo Now det's po 1o the Peck, Hannaford &

subscriber o the state msurance fund, which makes
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Page 182 Page 184
1 Briggses of the world. Those empioyers were denied 1 Q). Is Mr. Conrad the only person who would be
2 continuing dividends on their retro premium obligations | 2 knowledgeable in the decision-making process on a vear |
3 once they went from the retrospective state fund form 3 to-year-basis as to how much of a dividend fo grant
4 of state fund coverage 1o a different -- either base 4 state fund premium paying employers?
5 rated, experience rated or group rated -- state fund 5 A. 1 would say that actuarials ts who makes
& program; is that correct? & those determunations on how much excess they have.
7 A, Uh-huh, ves. 7 That would be my thought.
8 Q. And the policy there to deny them their 8 Q. Well, Mr. Darlape told me that those
9 dividend on their continuing retro prenuwm obligations decisions were made on the 29th floor. Who's on the
10 has nothing 1o do with the fact that they're no longer 29th floor?
11 a subscriber (o the state insurance fund as you have A, John Romig, feft Redmend, Tina Kilmever.
12 maintained in the case of retro eimployers who go Tracy Valentuno, Chuck Quinlan, Mr. Conrad. 1'm sure
13 self-insured, correct? I'm forgetting some people.
14 A, Correct. Q. So those are all the top people in the
15 Q. You acknowledge they continue 1o be a Bureau?
16 subscnbers W the state msurance fund? A Yes,
7 A Yes 2. Where policy s established?
18 (). But vou're not going to give them dividends A Yes,
19 - ontherr continuing premium eblivations as a matter of ME. CORKER: Why don't vou mark this as 1)
20 policy, because durmyg the year of a particular (FlainufTs" Fxhibit I was marked tor
21 dividend they were m base. experience or group rated wdentification. |
22 state fund premium coverage? P22 BY MROCORKER:
23 A Correct They weren't i current relra 123 (. New_vou're respansible formplementig
24 partiipant. ' 24 Bureau policy as il rebites 1o whether or not o
2 Q. That's under the policy that you only 25 retrospective rated bl ithat goes aut shows the
Page 183 Page 185
1 recognize one identity of an employer at any given 1 discount or doesn't show the discount: 1s thar
2 time? 2 comrect?
3 A Yes 3 A Yes.
4 Q. Do vou understand how this dividend program 4 MR, CORKER: Kim, do veu have any objection
S actually works, or would [ have to talk to somebody 5 to us suspending the deposition at this me? |
6 else about Urat within the Burcau? 6 wouid like to talk to Liz Bravender, and then. il
7 A, Tdon't know what you mean by, how 1t 7 after talking with Liz. 1t becomes necessary to
8 works. 8 come back to Vicky, is that agreeable?
9 Q. Well, do you understand why these dividends S MS. HASTINGS: I'mnot sure [ understand why
10 are being granted to state fund employers? 10 you would have to come back to Vicky,
11 A. .Not probably in the detail you need. 11 MR. CORKER: Well, she just told me that Liz
12 ). Who would understand all that? 12 Bravender would be the most knowledgeable person
13 A ['would -- that’s an actuarial decision. 13 for understanding the s and outs of the discount
14 Q. Who in actuarial would be able to have an 14 program, correct?
15 intelligent conversation about why these dividends have |15 THE WITNESS: You mean the dividends?
16 been granted {rom tme to time by the administrator? 16 MR. CORKER: Yes. The dividend program.
17 A. Liz Bravender. 17 M&. HASTINGS: Haven't vou -- aren't we
18 (). Lz Bravender? 18 already trving 1o get vou Bill Dinlage?
19 A Yeso She wok Bill Barlage's place, 15 MROCORKER: Well. T don't know that vou need
20 Q. Excuse me? 20 te try te et me Bl T don't know that e
21 Ao She wok Bill Darlage's place. ransed that, T know weve asked for Bureau
e . id she wark undemeath Bl -- 22 cimployvees who would be substted for Terry
e A Yes she did, 23 Ciasper or Bt Durlage. because vou initaliv
24 {3 - prior e bemg promoted o replace ! 24 dentified Terry Gasper and Bl Darlage on your
Z5 AL Yoes 25 witness hist.
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Page 186 Page 1.3
1 MS. HASTINGS: Right. 1 I'm satisfied we've talked enough at this
) MR. CORKER: So now that they're no longer 2 Fime about going from r(|:11'0 to self-ms&]rance_ as
3 employces of the Bureau -- ' j térelates 'lo UD!:", Fr;_schs andlthe J. W_Harris
e . ompany. Is that fair enough?
4 MS. HASTINGS: Let me put this another way. s MS. HASTINGS: Do you have any prblem with
S If you take Liz Bravender, do we not have to worry 6 that, besides the fact that [ know you Tove this
6 about finding and arranging for Bill Darlage? 7 somuch?
7 Because | don't want to go through two depositions 8 THE WITNESS: Sure.
8 when one could do it 2 MS. HASTINGS: All nght. _
9 MR. CORKER: I'mall for economy. Let's 10 MR CORKER: ‘._V_c'll suspend It at this time,
10 do -- T don't want to take both of them etther. [ E subject to those conditions.
11 just can't tell you right now which ane would be 13 .
12 more appropriate to lake, because I don't know, VICKY §. PICKENS
13 One of the problems we're dealing with, Kim, 14
14 15 that Bill was actuzally more directly involved 15
15 during the relevant time frame -- e T
Le MS. HASTINGS: Right. DEPOSITION ADIOURNED AT 345 P AL
17 MROCORKER: -- than sumcbody undemeath im | 44
18 would be. That's a fair assumption. So | guess .
13 My question 15, we're going Lo lake Liz and-or 18
20 Bill's. preferably one or the other, 1's 1%
] 22 possilde things could come up where Liz would sav. 20
22 only Bl would knew this. or Bill wauld sav no, ol
Z3 only Liz knows than. :;
1 ot Fwould hike to reserve the opportunity 24
25 o come back to Vicky on the nplementation issues 25
Fage 187 Page 159
1 involved o those emplovers hke Peck. Hannatord & | 1 o CLERTIFICATIE
2 Brigys that went from one form of state fund 2
3 coverage to the next form of state fund coverage., STATE OF OHIO
4 since that's your responsible area, afier we talk R : S8 .
5 to one or both of these people to explain the . : COUNTY OF HAMILTON
,6; o CI{?]Sl. (Ilixg(i]}gigs ;g[(z'l)l:-tha t limited issue — I 6 ’ I, :‘_x:}lj.{’jB. C a]houn',\ I‘Q_I)R_ the undersinglcd.,__a _
5 mean, subject to her availability, 1 agree, but 7 duly gual:hf: and com_nns.smnec’} n'otary ])u})ilc witha
SO ’ ’ 8 and for the state of Ohto. do certify that before the
@ Twilremind you that you are the one who 9 giving of her deposition, VICKY S. PICKENS was by me
10 insisted on taking Vicky first, before anybody 10 first duly sworm to depose the truth, the whole truth
11 else. : 11 and nothing but the truth; that the foregoing is the
12 MR. CORKER: Right. 12 deposition given af said time and place by VICKY S.
13 MS. HASTINGS: So -- 13 PICKENS; that 1 am neither a relative of nor employee
14 MR. CORKER: Well -- and there's a lot of 14 of any of the parties or their counsel, and have no
15 good reason to have done that. 15 interest whatever i the result of the action: that T
16 MS. HASTINGS: Tunderstand. 16 amnot, nor is the court reporting, firm with which [ am
17 MR, CORKER: We just can't anticipate every 17 aifibated. under 2 contract as defined i Cival Rule
1 aspect ol what she knows and what she doesn't L8 23'[:)]; T,
12 know. Soon that hmted issue, we may come back 1 2% N WITNESS WHEREOF, T hereunto set iy hand and
- o o L L 20 official seal ol office at Crncinat, Chio, this
240 o vour mvohvement m nmplementing the dondend ¢ 7 o o
o 21 Jinof L2005,
2l program as 11 relules t thase emplievers who went o T e
2z from ane form ol stale fund coverage, bemg reiro. 5:
23 oo ditlerent Torm ol state fund COVETAZE. S0 My cammission :;;]r‘.\ CAmv B Calhoun, RPR
4 that we can address the Peck, Hannalord & Briggs  Tog apareh 19, 2000, Notary Public - state of Ol
25 138UEes. ' 25 J
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ERRATA SHEET
DEPOSITION OF: VICKY 8. PICKENS
TAKEN: APRIL 25, 2005

Please make the following corrections to my deposition
transcript:

Page Line Number Carrection Made
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