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EXPLANATION OF WHY THIS CASEIS A CASE OF PUBLIC OR GREAT
GENERAL INTEREST '

This case presents three important issueé in the area of modiﬁcatién of
| spousal support awards in domestic relations cases in Ohio.

The first of these issues is whether R.C. 3105.18 requires a change of
circumstances sufficient to invoke the trial court’s continuing jurisdiction to
modify an award of spousal support be “substantial” or “drastic”. R.C. 3105.18(F)
contains the definition of “change of | circumstances” for spousal support
modification purposes, and that statute uses the word “any” and does not include
the Words “substantial” or “drastic”. The courts of appeals are in conflict on this
iésue. A growing number of appellate districts have found that the word “any” as
used in R.C. 3105.18(F) does not mean “substantial” or “drastic” and that the
statute merely requires a court to determine whether a change has occurred in a
party's economic status. This is tﬁe interpretation of R.C. 3105.18(F) followed by
the Fourth, Fifth, Sixth, Ninth and Eleventh Districts. Conversely, the decision of
the court of appeals in this case finds ambiguity in the word “any” as used in R.C.
3105.18(F), and holds that a trial court must first find the change of circumstance
be “substantial or drastic” before the court can proceed to detel_'mining whether the
existing spousal support award is still appropriate and reasonable. The necessity of
a finding of “substantial” or.“drastic” is also the interpretation of RC 3105.18(F)

followed by the Third, Seventh, Tenth and Twelfth Districts. Courts which



continue to rely upon and follow a “substantiél change” or “drastic change” in their
analysis of a motion to modify a spousal support awérd do so without any statutory
authority. Additionally, focusing on the tangential consideraﬁon of “Substantial or
drastic” misses the point of R.C. 3105.18 as currently written, i.e., that all awards
of spousal support, whether briginal or as modiﬂed, must be “reasonable and
appropriate”. By refocusing the analysis on whether the award remains
“reasonable and appropriate”, the court would remain faithful not only to
fundamental prinbiples of statutory construction but to the words actually used in
R.C. 3105.18 as wéll.

The second issue is whether R.C. 3105.18 requires a change in
circumstances sufficient to invoke the trial court’s jurisdiction to modify an award
of spousal support not have been “foreseeable t0” or “contemplated by” the parties
at the time the order being modified was made. Language imposing such
requirement cannot be found in R.C. 3105.18(F). The courts of appeals are in
conflict on this issue as well. The application of the “foreseeable to” or
“contemplated by the parties” rule is unevenly and inconsistently applied by trial
and appgllate courts, confuses the issues, and inhibits a more principled approach
to spousal support modiﬁcation. |

The third issue is whether a trial court is bound by limitations on the court’s

continuing jurisdiction to modify spousal support, if such limitations are agreed




upon by- the parties and are set forth in the partieé’ divorce decree in the provision
specifically authorizing the court to modify the amount or terms of the alimony or
spousal support award. The court of appeals decision ignored such limitations that
were agreed upon by the parties in this case. The appellate courts’ decision
analyzed the trial courts’ decision reducing Appellant’s spousal support obligation
as if such agreed upon limitation did not exist and és if it had no bearing on
whether the trial court’s decision was an abuse of discretion. If parties are to be
enéouraged to settle their disputes, agreements between parties designed to
determine their disputes in the future, or that set forth guidelines for determining

such future disputes, must be enforced and followed by trial courts.

STATEMENT OF THE CASE AND FACTS

The parties were divorced in 2000. The section of their final decree of
divorce addressing spousal support contained language requiring Appellant to pay
to Appellee spousal support in the amount of $18,000 per yéar (at the rate of
$1,500 per month), a provision terminating that obligation upon the death of either
party or upon Appellees’ remarriage, a provision rendering such spousal support
obligation “subject to the ongoing and continuing jurisdiction of this Court”, a
provision requiring the parties to exchange copies of their income tax‘retums each
year, a provision giving either party the right to seek modification of the spousal

support “due to a change in the financial circumstances of either party”, and a
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provision expressing the parties intention that their combined incomes be equalized

between the two of them. At the time of their divorce Appellant’s incomerwas

approximately $61,000 per year and Appellee’s income was approximately
825,000 per year.

In 2005 Appellant soﬁght a reduction of his spousal support obligation on
the assertion that his income had decreased. In ruling upon objecti;)ns to a
magistrate’s decision, the trial court found that Whiie Appellant’s income had
remained approximately the same, Appellee’s income had increased to
approximately $40,000 per year. In its decision, the ﬁ'ial court did not expressly
address whether this change in circumstances constituted a “substantial” or
“drastic” change. The trial court found that the language of the parties’ divorce
decree expressed an intention that at ail times the parties’ incomes would be
equalized and granted a reduction in Appellant’s spoﬁsal support obiigation to
$925 per month.

Appellee appealed the trial courts’ decision, assigning as error the trial
courts’ determination of Appellant’s income. At all levels of this litigation
Appellee has conceded, indeed argued, that thé intention of the parties, as
expressed in the agreement and language set forth in their divorce decree, was that
at all times the amount of spousal support should be an amouﬁt that would equalize

her income with that of Appellant. The assignments of error that Appellee urged




upon the court of appeals asserted tha,t the trial court had abused its discretion in
failing to impute income to Appellant, and failing to consider benefits she alleged
Appellant received from or gave to his new wife. The court of appeals did not
directly rule on Appellee’s assignments of error, choosing instead to rule that .the
trial court had failed to first determine whether the changes in the parties’ incomes
were “substantial” or “drastic” and “not contemplated” at the time the original
spousal support order had been entered. And, although it acknowledged that the |
partieé’ decree contained language that expressed the parties intention to equalize
their incomes at all times, the court of appeals decision failed to explain why that
provision was not binding on the trial court and essentially ignored that provision

altogether.

ARGUMENT IN SUPPORT OF PROPOSITIONS OF LAW

Proposition of Law No. I: The word “any” as used in R.C. 3105.18(F)

does not mean “substantial” or “drastic”.

The primary goal in statutory interpretation is to give effect to the intent of
the legislature. Bailey v. Republic Engineered Steels, Inc. (2001), 91 Ohio St. 3d
38, 741 N.E.2d 121, 2001-Ohio-236. In determining legislative intent, a court first

looks to the language of the statute. Bailey, id. at 39, 741 N.E.2d 121, 2001-Ohio-



236. In considering statutory language, it is the duty of the court to give effect to
the words used in a statute, not to delete words used or to insert words not used.
Bailey, id. If the meaning of a statute is unambiguous and definite, it must be
applied as written. Bailey, id A word that is not defined in a statute must be
afforded its plain and ordinary meaning. Kimble v. Kimble (2002), 97 Ohio St 3d
424, 425, 780 N.E.2d 273, 275, 2002-Ohio-6667, citing Sharp v. Union Carbide
Corp. (1988), 38 Ohio St. 3d 69, 70, 525 N.E.2d 1386 and R.C. 1.42.

R.C. 3105.18 is the statute that authorizes a trial court to issue an award of
periodic spousal support payments in divorce and legal separation actions. It also
governs the jurisdiction of trial courts to modify awards of spousal support made in
divorce and legal separation actions as well as dissolution of marriage actions.
Under R.C. 3105.18(E), trial courts are .deprived of jurisdiction to modify spousal
support awards unless two conditions are satisfied: (1) the decree must authorize
modification; and (2) the court must determine “that the circumstances of either
party have changed.” R.C. 3105.18(F) contains the language requiring
interpretation, and it reads as follows:

“(F) For purposes of divisions (D) and (E) of this section, a change in the

circumstances of a party includes, but is not limited to, any increase or

involuntary decrease in the party's wages, salary, bonuses, living expenses,
or medical expenses.”

The language set forth in R.C. 3105.18(F) was enacted as part of Am. H.B. 514,

which legislation was approved in August, 1990. The effective date of R.C.



3105.18(F) was in January, 19917 ]4.5; Ohio Laws, Part III, 5426, 5457, and 55516~
17. The language of R.C. 3105.18(F) has remained the same since its effective
date. Prior td the adoption of R.C. 3105.18(F), no statute had addressed or set
forth the meaning of the term “change of circumstances” in the context of alimony
or spousal support.

Since the adoption of R.C. 3105.18(F), appellate courts in Ohio have been
divided over its meaning. One line of cases holds that that the word “any” as used
inR.C. 3105.18(F) is unambiguous, and that the Ohiq legislature did not intend the
word “any” to mean “substantial” or “dras£ic”. This reading of R.C. 3105.18(F) is
now consistently followed and applied by three appellate districts, see e.g., Tsai v.
Tien (2005), 162 Ohio'App. 3d 89, 2005-Ohio-3520, 83‘2 N.E.2d 809, paragraph
one of syllabus (Fifth District); Kingsolver v. Kingsolver, 2004-Ohio-3844,
paragraph one of syllabus (Ninth District); and Buchal v. Buchal, 2006-Ohio-3879,
at 14 (Eleventh District), was recently adopted by the Sixth District in Rollins v.
Harvis, 2007-Ohio-6121, at § 14, and appears to be the interpretation in the Fourth
District as well as reflected in Cassidy v. Cassidy, 2005-0Ohio-3199, at § 29.

Taking a different approach, the appellate courts in the Second, Third,
Seventh, Tenth and Twelfth appellate districts continue to interpret the language of
R.C. 3105.18(F) as requiring a finding of “substantial” or “significant” or “drastic”

change of circumstances before a trial court is even permitted to review an existing



spousal support award. In the case that is the subject of this appeal, the court of
appeals for the Second Appellate District stated “we . . . do not find the language
used by the General Assembly to bé free from ambiguity” and held that when R.C.
3105.18(F) became effective in 1991 “the General Asseﬁbly did not intend to
change the well-settled requirement that before modification of a spousél support
order can be permitted, the change in circumstances must be substantial . . .”. See,
also, Trotter v. T}otter, 2001-Ohio-2122, at page 2 (Third District); Reeves v.
Reeves, 2007-Ohio-4988, at § 18 (Seventh District); Sweeney v. Sweeney, 2006-
Ohio-6983, at 9 21 (Tenth District); and Carnahan v. Carnahan (1997), 118 Ohio
App. 3d 393, 397, 692 N.E.2d 10.86, 1089 (Twelfth District). [The Eighth
Appellate district appears to have an internal conflict over this issue. Compare,
e.g., Calabrese v. Calabrese, 2007-Ohio-2760, at ¥ 20 with Kucmanic v. Kucmanic
(1997), 119 Ohio App. 3d 609, 613, 695 'N.E.2c.i 1205, 1207 (fn. 1). If the First
Appellate District has weighed in on the issue_ such case cannot be found.]

The interpretation of the language of R.C. 3105.18(F) given by the court of
appeals in this case is contrary to well-settled principles of statutory interpretation.
Had thg appellate court correctly interpreted the languége of R.C. 3105.18(F), and
had it permitted the trial coﬁrt_to enforce the parties’ agreement to issue a modified

spousal support order that continued to equalize the parties’ incomes, the trial




courts decision reducing Appellant’s spousal support obligation should have been

affirmed.

Proposition of Law No. II: R.C. 3105.18(F) does not require a
change in circumstances be unforeseeable or not contemplated
in order to invoke the trial court’s continuing jurisdiction to

modify an award of spousal support.

This proposition of law also involves the interpretation of R.C. 3105.18(F).
The legal principles cited under Proposition of Law No. I apply with equal force
but will not be repe_ated. And just as the definition of “chlange of circumstances”
set forth in R.C. 3105.18(F) does not Vinclude the words “substantial” or “drastic”,
it does not include the_ words “not foreseeable” or “not contemplated by the
parties”. The concept of “not foreseeable” or “not contemplated by the parties” is
one that has been read into thellanguage of R.C. 3105.18(F) by all but one
appellate district, that being the Ninth District. As expressed in Kingsolver v.
Kingsolver, 2004-Ohio-3844, and repeated in subsequent decisions: |
“However, the statufory amendments to R.C. 3105.18 do not require that
economic changes be reasonably unforeseeable. We find that sucha
limitation on the phrase ‘change of circumstances' was also, therefore, not

contemplated by the Ohio Legislature.”

Malizia v. Malizia, 2005-Ohio-5186, at § 15, quoting Kingsolver, supra.



The interpretation given to the language of R.C. 3105.18(F) in this regard by
Kiﬂgsolver v. Kingsolver, supra, is the interpretation that faithfully adheres to well-
settled principles of statutory interpretation. It is the interpretation this Court
should endorse and declare to be applicable to all courts in Ohio. Elimination of
the practice of excluding events that might have been foreseeable to the parties
should eliminate the egregious holdings found in cases such as Palmieri v.
Palmieri, 2006-Ohio-4064 (after paying spousal support for 12 years, and at the
age of 68, husband retired and sought termination in his spousal support ‘obligation,
which the trial court denied, finding that his was something the parties had
discussed and therefore contemplated at the time of the divorce) and Howell v.
Howell, 2006-Ohio-3038 (at the time of the original divorce the trial court refused
to consider as a factor for spousal support the husband’s possible inheritance as
being too speculative and uncertain; subsequently, in a post-decree motion to
modify spousal support, the trial court again refused to consider that same
inheritance, which husband had actually received after the divorcé, for the reason
that it was “clearly contemplated at the time of the divorce; fortunately, the

appellate court found “this reasoning process unsound™).
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Proposition of Law No. ITI: R.C. 3105.18(F) permits a trial

court to modify a spousal support award upon any change of

- circumstances, whether or not such change was foreseeable,‘ if
the existing order contains language required by R.C, 3105.18(E)
and if the trial court finds that fhe existing award is no longer

appropriate or reasonable in light of the changed circumstances.

This proposition of law is the resulting corollary to and synthesis of
Proposition of Law No. I and Proposition of Law No. II. The conflict among the
appellate districts as to Proposition of Law No. I and Proposition of Law No. II
exist as to this Proposition of Law No. III for the same reasons, i.e., the differing
- interpretations of the language of R.C. 3105.18(F). The correct analysis of R.C.
3105.18(F) is the one followed by the Ninth Appellate District and as set forth in
Kingsolver v. Kingsolver, 2004-Ohio-3844, and as expressed in Malizia v. Malizia,
2005-Ohio-5186:

“Before a trial court may modify the amount or terms of spousal support, it

must conduct a two-step analysis. (Citations omitted.) First, the court must

determine whether the original divorce decree specifically authorized the
trial court to modify the spousal support, and if so, whether either party's
circumstances have changed. (Citations omitted.) Second, the trial court
must evaluate the appropriateness and reasonableness of the award..
(Citations omitted.) . . . Changed circumstances can exist absent “drastic,”

“substantial” or “unforeseen” changes.”

Malizia v. Malizia, 2005-Ohio-5186, at T's 8, 14.

11



Proposition of Law No. IV: A trial court is bound by limitations

on the court’s continuing jurisdiction to modify spousal support,
if such limitations are agreed upon by the parties and are set
forth in the final decree in the provision specifically authorizing
the court to modify the amount or terms of alimony or spousal

support.

At all levels of this litigation Appellee has conceded, indeed argued, that the
intention of the parties, as expressed 111 the agreement and language set forth in
their divorce decree, was that at all times the amount of spousal support should be
an amount that would equalize her income with that of Appellant. The
assignments of error that Appellee urgeci upon the coﬁrt of appeals asserted that the
trial court had abused its discretion in failing to impute income to Appellant and
failing to consider benefits she alleged Appellant received from or gave to his new
wife. The court of appeals did not directly rule on Appellee’ assignments of error,
choosing instead to rule that the trial court had failed to first determine whether the
changes in the parties’ incomes were “substantial” or “drastic” and “not
contemplated” at the time the original spousal support order had been entered.
And, although it acknowledged that the parties’ decree contained language that

expressed the parties intention to équalize their incomes at all times, the court of
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appeals decision failed to explain why that provision was not binding on the trial’
court and essentially ignored that provision altogether.

It is common for parties in divocces‘to enter into agreements resolving and
settling their disputes in lieu of a trial. It goes without saying, and needs no
citation to authority to ccnﬁrm, that the wheels of justice would grindto a
complete halt if every divorce ccse were resolved by way of an actual trial. It is
also common for parties to want to define for themSelvcs how their respective
obligations to one another could change in the future, depending on the happening
or not of certain events. See, e.g., Dzina v. Dzina, 2004-Ohio-4497 (the separation
agreement provided the parties with a “buy-out” option regarding former wife's
spousal support, the trial court found that former husbaﬁd validly exercised his
buy-out option, and the agreement expressly provided that former wife was not
entitled to future spousal support after she was paid the buy-out amount); Gemmell
v. Gemmell, 2007-Ohio-5546 (parties agreement to review of spousal support upon
happening of certain event was enforceable; to hold otherwise would be to tell the
- parties they cannot return to coﬁrt precisely because they agreed it was necessary
to do-so); Stewart v. Stewart (Nov. 22, 1999), Stark App. No. 1999CA00015 (a
prior agreement to modify support at a later date relieves the trial court from the
necessity of ﬁnding a change of circumstances); Harbert v. Harbert (Oct. 17,

1997), Greene App. No. 96-CA-0161 (language of R.C. 3105.18 authorizes a court
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to reserve jlirisdict'ion to modify both amount and duration or either one but not the
6ther); McLaughlin v. McLaz;fghlin, 2001-0Ohio-2450 (language limiting events that
would justify reduction in spousal support enforceable).

In effect, by agreeing that the quusal support award at al_l. times should be
an amount that equalizes théir incomes, the parties in this case defined for
theniselves, and for the court, what amount of spousal support would be
“appropriate and reasonable” and eliminated the need for the court to reexamine all
of the factors set forth in R.C. 3105.18(C) éach and every time their incomes
changed. The parties greatly simplified the procéss of determining the amoﬁnt of
spousal support by limiting their disputes to issues involving determination of their
respective incomes. Had the court of appeals permitted the trial court to enforce

the parties’ intention the trial courts’ determination should have been affirmed.

CONCLUSION

For the reasons discussed above, this case involves matters of pubic and
great general interest. The appellant requests that this court accept jurisdiction in
this case so that the important issues presented will be reviewed on the merits.

Respectfully submitted,

L _ VN__.
Mark Edward Stone (0024486)

COUNSEL FOR APPELLANT
STANLEY E. MANDELBAUM
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FAIN, J.

Plaintiff-appeliantFrances Mandelbaumt appeals from an order reducing her spousat
suppartfrom $1,500 to $925 per month. Defendant-appellee Stanley Mandeibaum cross-

appeals from the award of spousal support.’

'The parties will be referred to in this opinion as Frances and Stanley.

THE EQURT OF AFFEALS OF OHID
SECOND AE‘FELLA‘_I‘E' DISTRICT

APPX 1




Frances contends that the trial court abused its discretion by failing to impute rental
income for the purpose of modifying spousal support. Frances also contends that the trial

court erred in failing to consider income that Stanley receives by sharing expense with his

new spouse and by failing to consider income that Stanley deducted from his business '

revenue for the benefit of his new spouse.

Stanley contends that the trial court erred in making the spousal support reduction

effective on March 6, 2008, rather than in May, 2005, when his motion to reduce support
was filed.
We conclude that the trial court erred in failing to consider, as a threshold matter,

whether the changes in the parties’ circumstances were substantial and were not

contemplated at the time of the priof order. Although the parties reserved jurisdiction in

the decree to modify spousal support, R.C. 3105.18(E), also requires a substantial change

of circumstances before a spousal support order may be modified.
Accordingly, the judgment of the trial court is Reversed, and this cause is

Remanded for further proceedings.

|
The final judgment and decree of divorce was filed in December, 2000. Atthe time,
the Mandelbaums had been married for mdre than forty years. The decree contained the
following provisions pertinent to spousél support: |
“1. SPOUSAL SUPPORT. The Husband agrees to pay to the Wife, as and for
spousal support, the sum of $18,000.00 per year, payable in monthly .instaliments of

$1,500.00 per month, beginning with August 1, 2000, to be discharged in equal amounts

THE COURT OF APPEALS OF OHIO APPX 2
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according to the pay schedule of the Obligor Hushand. * * *

“Said spousal support shall be sooner terminated upon the Husband’s death, the
Wife's death or the Wife's 7remarriage and shall be subject to the ongoing and continuing
jurisdiction of this Court.

“The parties shall, by April 30" of each calendar year, exchange their respective
personal income tax returns, |

“Eithef party shall have fhe right to apply to this Court for the purposeé of modifying
the spousal support, due to a change in the financial circumstances of either party. |

“It is the parﬁes' intent that, for the purposes of spousal éupport, the parties’
combined incomes be equalized between the two of them. The parties, in reaching an
agreement as to the annual épousal support payment of $18,000.00 per year by Husband
to the Wife, have used $60,900.00 of incoh'te forthe.Husband and $25,131 of income for
the Wife.”

In May, 2005, Stanley filed a motion to reduce support, claiming that his income had
decreased from $60,900 to $17,675. The affidavit of financial disclosure filed with the
motion listed his income from Carillon Realty Company as $17,675. Sténley added
$15,309 in Social Security and pension incﬁme, and $111 of interest income for a total
income of $33,095. He then deducted the $18,000 in alimony to arrive at the figﬁre listed
in his motion (about $17_,000j. ‘

Hearings on the motion were held on three different days before a magistrate. The
magistrate filed a decision in March, 2008, rejecting the motion for a reduction, based on

the evidence and the credibility of the witnesses. The magistrate imputed income to
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Stanley in the amount of $14,700 per year based on Stanley's decision to voluntarily
decrease his gross income by selling a rental property. Based on Stanley's gross income
of $84,405 and Francis's gross income of $40,239, the magistrate found that Stanley had
failed to show a change in circumstances sufficient to reduce spousal support.

Stanley filed timely objections from the magistrate’s decision. Without taking further
evidence or conducting a hearing in which if couid assess the credibility of the witnesses,
the trial coﬁrt found Stanley’s income to be $61,876. The court concluded that there was
insufficient evidence fo support a finding that Staniey had sold the rental property in an
effort to deprive Francis of spousal support. The court also used a net rental income figure
for the properties Stanley retained and d'id not allow depreciation taken on the properties
to be added back into Stanley’s income. The court did not make any findings with regard

to whether a substantial change in circumstances had occurred.

1

For purposes of convenience, we will consider the assignments of error out of order
and will also combine the Second and Third Assignments of Etror. Frances's Second
Assignment of Error is as follows:

"THE TRIAL COURT ABUSED ITS DISCRETION BY NOT CONSIDERING THE
BENEFITS THAT APPELLEE RECEIVES FROM SHARING LIVING EXPENSES WITH
HIS NEW SPOUSE IN DETERMINING APPELLEE’S INCOME FOR THE PURPOSE OF
MODIFYING SPOUSAL SUPPORT.”

Frances's Third Assignment of Error is as follows:

THE COURT OF APPEALS OF OHIO

V
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“THE TRIAL COURT ABUSED ITS DISCRETION BY NOT CONSIDERING THAT
APPELLEE CONTRIBUTES TO THE FINANCIAL WELFARE OF HIS NEWSPOUSE AND
BY DEDUCTING EXPENSES FROM KIS OWN REVENUE THAT RIGHTFULLY SHOULD
BE BORN [SIC] BY HIS NEW SPOUSE IN DETERMINING APPELLEE'S INCOME FOR
THE PURPOSE OF MODIFYING SPOUSAL SUPPORT.”

Under these assignments of error, Frances contends that the trial court should have
considered the income of Stanley’s spouse, Carol, in modifying spousal support, given that
Stanley benefitted from sharing living expenses with a new spouse. Frances further
contends that income that Staniey could haﬁe received as the 100% owner of Carillon
Rea!ty, was improperly reduced by the expenses of rhaintaining a branch office and
promoting Carol's career. In response, Stanley claims that the divorce decree limits the
coﬁrtto merely equalizing the parties’ incomes and does not allow for consideration of the
factors in R.C. 3105.18 governing modification of spousal suppdrt.

We review spousal support decisions for abuse of discretion, which means that the
trial couﬁ's decision must have been arbitrary, unconscionable, or unreasonable in order
to merit reversal. Norbut v. Norbut, Greene App. No. 068-CA-112, 2007-Ohio-2966, at §|
14. 'Decisionsrare unreasonable if they are not supported by a sound reasoning process.
AAAA Enterprises, Inc. v. River Place Community Urban Redevelopment Corp. (1990), 50
Ohio St.3d 157, 161, 553 N.E.2d 5§97.

Under R.C. 3105.18(E), trial courts are deprived of jurisdiction to modify spousal
support unless fwo conditions are satisfied: (1) the divorce decree must authorize
maodification; and (2) the court must determine “that the circumstances of either party have

changed.” Under R.C. 3105.18(F), a change in circumstances “includes but is not limited
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to any increase or involuntary decrease in the party's wages, salary, bonuses, living
expenses, or f‘nedica! expenses.” We have traditionally held that the chaﬁge must be
substantial and must not have been contemplated at the time of the prior order. McHenry
v. McHenry, Montgomery App. No. 20345, 2004-Ohio-4047, at § 14, citing Tremaine v.
Tremaine (1996), 111 Ohio App.3d 703, 708, 676 N.E.2d 1249. Accord, Norbut, 2007-
Ohio-2966, at || 15; Reveal v. Reveal, 154 Ohio App.3d 758, 761, 2003-Ohio-5335, 798
N.E.2d 1132, at Y 14; Conde v. Conde (Nov. 11, 2001), Montgomery App. No. 18858, 2001
WL 1468894, *2 and Phiflips v. Phillips (Mar. 31, 2000), Darke App. No. 99-CA-1501, 2000
WL 331799, *1.

Th.e divorce decree in the case before us reserves jurisdiction to modify, leaving only
the issue of whether a substantial change of circumstances has occﬁrred that was not
contemplated by the parties. The ftrial court’'s magistrate rejected the motion for
mod'ification,' finding that Stanley had failed to prove a | substantial change of
circumstances. In particular, the magistrate arrived at an income figure of $84,405 for
Stantey and $40,239 for Frances. Stanl_ey’s income included $14,700 that was imputed.
In this regard, the magistrate was troubled by the fact that Stanley had sold an income-
generating property and had \foiuntari!y decreased his gross income while using the
procéeds to pay off about $80,000 in debt for a property purchased with his new wife. As
a result, the magistrate imputed an additional $14,700 in income to Stanley annually. The
magistrate did not find it inequitable to refuse to impute further income to Stanley based
on the fact that Stanley’'s new wife had failed to remit commissions to Stanley’s realty

company, which paid for the expenses of a branch office.
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In ruling on Stanley's objections, the trial court did not consider whether a
substantial change of circumstances had occurred, but instead relied on the content of the
divorce decree. The court commented that the decree was silent as to howthe parties had
arrived at the original income figures used to compute support and with regard to whether
the parties intended the equalization of income to be dngoing. However, the decree had
ordefed the parties to exchange annual income information. Because the decree retained
jurisdiction to modify spousal support, the trial court concluded that in the absence of
Ianguage to the contrary, the parties intended equalization o be ongoing. While the trial-
court did not specifically state that this nullified the obligation to find a substantial change
of circumstances, the court also did not discuss the point. Furthermore, based on its
conclusion about “equalization,” the trial éourt did not address the factors in R.C. 3105.18
that normally govern the determination of the amount of spousal support that is reasonable
and appropriate. |

The trial court also concluded that there was insufficient evidence to suppoit a
finding that Stanley had soid the rental property to deprive his ex-wife of support.
Therefore, after failing to impute income to Stanley and deducting business expenses for
Stanley's rental proper’cies, the court found $40,239 in income for Frances and $61,876 in
income for Stanley. The courtthen decreased spougal support in the amount of $500 per
month. |

In view of the standards we have historically applied, the issue becomes whether
the trial court erred in failing to address the issue of a substantial change in circumstances.
In Kingsolver v. Kingsolver, Summit App. No. 21773, 2004-Ohio-3844, the Ninth District

Court of Appeals held that trial courts have jurisdiction to modify spousal support based
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on “any” change, rather than a substantial change in circumstances. Id. at22. The Ninth
District, therefore, concluded that once any change in circumstances occurs, the trial court
must only analyze whether spousal support is still appropriate, and if so, the amount that
is reasonable. Id. at 1] 12, 23, and 24.

In reaching these conclusions, the Ninth District relied on 1986 amendmentsto R.C.
3105.18, and further amendments to the statute in 1991. According to the Ninth District,
the 1986 amendments were the first time the legistature had specifically addressed the trial
court’s authority fo modify existing alimony or spousal support orders. The statute, as
amended, indicated that a trial court entering a divorce decree or dissolution or marriage:
“ ‘does not have jurisdiction to modify the amount or terms of alimony unless the court
determines thatthe circumstances of either party have changed and unless * * * the decree
or a separation agreement * * * contains a provision specifically authorizing the court to
modify the amount or terms of alimdny.’ " id. at g 16, quoting from R.-C. 3105.18(D).2

The Ninth District concluded that Ohio courts supplemented R.C. _3105.1'8(D) with
a judicial definition.of “a change in circumstances” because the legislature had failed to
define this phrase in the 1986 amendments. |d. at§ 17, citing Leighner v. Leighner(1986),
33 Ohio App.3d 214; 213, 515 N.E.2d 625. In this regard, the Ninth District stated that;

| ‘[Tlhe Tenth District Appellate courtin Leighnerdefined a ‘change of circumstances’
as something ‘substantial’ and ‘not contémp!ated [by the parties] at the time of the prior
order.” * * * After the court's decision in Leighner, however, the legislature once again
amended R.C. 3105.18. In January 1991, not only did the legislature add language which

allowed trial courts to modify both alimony and spousal support orders, but it also defined

*This section is currently codified as R.C. 3105.18(E).
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‘change of circumstances.”” 1d. (emphasis in original).

The added language referred to by the Ninth District is contained in R.C.
3105.18(F), which was enacted as part of Am. H. B. 514. H. B. 514 was approved in
August, 1990, and the effective date of R.C. 3105.18(F) wés in January, 1991, 143 Ohio
Laws, Part lll, 5428, 5457, and 55516-17. R.C. 3105.18(F) has remained the same since
its effective date, and states that:

“For purposes of div}sions (D) and (E) of this section, a change in the circumstances
of a party includes, butis not limited fo, any increase or involuntary decrease in the party's
wages, salary, bonuses, living expenses, or medical expenses.”

The Ninth District concluded that the word “any” was unambiguous, and that the
Ohio legislature did notintend the term to mean “substanfi._a]” or “drastic.” 2004-Ohio-3844,
at I 21. The Ninth District récognized that this interpretation broadened a trial court’s
authority to modify support orders, but found this consistent with prior case law giving frial
courts broad discration in determining whether spousal support should be awarded. Id. at
f 22, Both the Fifth and Eleventh Appeliate Districts have subsequently agreed with the
Ninth District. See Buchal v. Buchal, |.ake App. No. 2005-L-095, 2006-Ohio-3879, at ] 14,

‘and Tsaji v. Tien, 162 Ohio App.3d 89, 93, 2005-Ohio-3520, 832 N.E.2d 809.

However, many other districts, including our own, continue to require a substantial
change of circumstances that was not contemplated at the time of the prior order. See,
e.g., Reveal, 154 Ohio App.3d at 761 (Second District); Norbut, 2007-Ohio-2966, at 15
(Second District); Trotter v. Trotter, Allen App. No. 1-2000-86, 2001-Ohio-2122, 2001 WL
3900686, *2 (Third-District); White v. White (Mar. 3, 1998), Scioto App. No. 97 CA 2511,

1998 WL 101353, *4 (Fourth District); Ortmann v. Ortmann, Lucas App. No. L-01-1045,
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2002-Ohio-3665, 2002 WL 445049, *5 (Sixth District); Reeves v. Reeves, Jefferson App.
No. 08-JE-13, 2007-Ohio-4988, at § 18 (Seventh District); Cafabrese v. Calabrese,
Cuyahoga App. No. 88520, 2007-Ohio-2760, at | 20 (Eighth District);, Sweeney v.
Sweeney, Franklin App. No. 08AP251, 2006-Ohio-6983, at | 21 (Tenth District); and
.Camahan v. Carnahan (1997), 118 Ohio App.3d 393, 397, 692 N.E.2d 1086 (Twelfth
District).
In Heckman v. Heckman, Clark App. No.2004-CA-62.2005-Ohic-6141, we rejected
a position similar to the one advanced by Kingsolver. |n this regard, we stated that:
“Finally, we address Ms. Heckman's contention that the trial couﬁ erred by
determining that a substantial change in circumsténces, as opposed to any change atall, -
is required for a modification of spousal support. We agree with her claim that neither the |
decree nor R.C. 3105.18 uses the lword ‘substantial’ when discussing a modification of
- spousal support. However, this court has interpreted the statute as requiring a substantial
change befo}e a modification can be had. See, Tremaine, supra. Therefore, we find no
error on the part of the triél court in requiring a substantial change in circumstances as a
predicate for a modification of spousal support. A contrary holding would s-ubject trial
courts to innumerable motions to modify support orders upon the slightest change in the
parties' circumstances.” Id. at ] 22, citing Tremaine v. Tremaine (19986), 111 Ohio App.3d
703, 676 N.E.2d 1249.
We still agree with this view. Further, we disagree with Kingsolver, which was not
discussed in Heckman. As a preliminary point of disagreement, we note that requiring a
“substantial” change in circumstances was not ajudicial response to the 1986 amendments

to R.C. 3105.18. A "substantial” or “material” change of circumstances was the standérd
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used for more than one hundred years prior to 1986 as a requirement for modification of
alimony. See Olney v. Walts (1885), 43 Ohio St. 499, 3 N.E. 354. In O/ney, the trial court
had dismissed a husband’s request to enjoin further alimbny payments based on his ex-
wife’s remarriage. The Ohio Supreme Court reversed the trial court and allowed the
request for an injunction to proceed, commenting that: | |

“The real contention touches the right and duty of the court in a case like this to
review, modify, or vacate a former decree granting aliﬁwony payable in installments, by an
original suit or proceeding instituted for that purpose, when such power had not been
reserved by the language and form of the former decree. It has been determined by this
-court that a decree for alimony is not necessarily affected by the subsequent marriage of
the wife, although such a marriage may, in some cases, have the effect of reducing the
amount, * ** |

* 'By the general doctrine, and as practiced in the country whence our laws are
derived, aside, it seems, from all considerations of the form of the decree, the court may,
from time to time, on any change in the circumstances of the parties, increase or reduce
the sum allotted for alimony temporarily or permanently.” * * *

“In this issue, as in all others, what is once adjudged is not to be retried. Yet, as the
allowance is a continuous support for the wife, changed facts may require an altered
decree. As observed by Dr. Lushington, 'where there is a material alferation of
circumstances, a change in the rate of alimony may be made.’ " 43 Ohio St. at 507-08
(citations omitted) (emphasis added).

Notably, the Ohio Supreme Court referred in Olney to “any change in

circumstances” as a generic description of events that could potentiaily cause a reduction
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or increase in alimony. However, the condition required for modification was whether a
‘material alteration” of circumstances had occurred. The reason for requiring a materia!
alteration of circumstances was concern over finality of decrees and a recognition that
decrees should not lightly be set aside.

Subsequently, the Ohio Supreme Court held in Law v. Law (1901), 64 Ohio St. 369,
375-76, 60 N.E. 560, that alimony is not subject to modification where it is fixed by court
pursuant to an agreement of the pariies, in the absence of fraud or mistake. Olney was
distinguished because it did not involve such an agreement. Id. Thus, the general rule
followed by Ohio courts was that:

“Where the terms of an agreement between the parties-havé been approved by the
trial court, and have been embodied by reference in the decree, such decree is not subject
to modification upon petition by one of the parties in the absence of fraﬁd or mistake, ahd ,
in the absence of a reservation by the trial court of jurisdiction with reference to the agreed
terms of alimony.” Tayfor v. Taylor ( Dec. 18, 1975), Franklin App. No. 75AP-369, 1975
WL 182031, *4 (citations omitted)

Where an agreement did not exist, but the alimony was ordered by decree, the
general law applied was that:

‘[Elvenin the absence of a specific provision in the decree retaining jurisdiction, the
trial court may exercise its equity jurisdiction and modify the decree as it wouid relate to
periodic alimony payments upon proof of changed circumstances of the parties.” 1975 WL
182031, *6 (citations omitted).

In the latter event, the change in circumstances “must be materialand not purposely

brought about by the complaining party,'they must be considered on the basis that the
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judgment sought to be modified was proper wheﬁ made, and they must be of such nature
or character that they could not have been reasonably anticipated and taken account of
at the time of the original trial or hearing.

“A change in the financial condition of either the ex-husband or the ex-wife may
justify modification of the alimony award, if the change is material or substantial, and the
alleged change was not one which the trial court expected and probably made allowances
for when entering the original‘_decree.” Id. (Emphasis added; citations omitted).

Thus, after 1885, and well before the amendment of R.C. 3105.18 in 1986, Ohio

courts adhered to the concept of finality of decrees and the requirement of a material or
substantial change in circumstances before modifying an alimony or spousal support
decree. The refusal to allow modification in situations involving agreement of the parties
was reéOQnized as harsh, but courts consfdered themselves bound to apply the rule inthe
absence of action by the Ohio Supreme Court or the General' Assembly. Miller v. Miller
(C.P. 1958), 153 N.E.2d 355, 358 -359.

In 1978, the Ohio Supreme Court issued a decision involving a reque_‘st o terminate
alimony payments where the parties’ separétion agreement did not reserve jurisdiction to
modify the agreement. Wolfe v. Wolfe (1976), 46 Ohio St.2d 399, 350 N.E.2d 413, “Prior
to Wolfe, a separation agreement entered into by the parties to a divorcé was treated as
a contract. A separation agreement which was incorporated into the divorce decree was
not subject to modification by the court in the absence of mistake, misrepresentation, or
fraud, and in the absence of a reservation of jurisdiction with reference thereto.” Riedinger
v. Riedinger (Apr. 29, 1882}, F.ranklin App. Nos. 81AP-137 and 81AP-196, 1882 WL 4142,

*4,
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In Wolfe, the Ohio Supreme Court discussed the historical origins of alimony and
concluded that “most awards of property incident to a final divorce are readjustments of the
party's property rights, and ' * * * whether in the judgment such adjustment is called
“alimony” or “division of property” * * * (has not been considered) important.’ ” 46 Ohio
St.2d at 411 (parenthetical material in original). The Ohio Supreme Court alsg stated that
the power to award alimony had always been derived from the statut_ory law, which in its
present form sets out an eleven-factor guide for deciding first if alimony was “necessary”
and second, the * 'nature, amount, and manner of payfnents of the sum allowed as
‘alimony.” " Id. at 414, in this regard, the Oﬁio Supreme Court observed that many of the
statutory factors had little relevance to possible need for sustenance, but were instead
pertinent to property settlement. Id.

After extensively considering the issue of jurisdiction to modify, the Ohio Supreme
Court concluded in Wolfe that prior cases in Ohio had alluded to the “inviolability of an
alimony decree which is formulated by the incorporation of an agreement of the parties.”

Id. at 416. However, the court reviewed an anhotation on modification of alimony decrees,
and noted that many courts allowed maodification of periodic payments for alimony even
though based on agreement, under one of the following three rationales: (1) public policy;
(2). the theory that incorporated agreements are advisory, rather than binding on courts;-
and (3) the concept that agreements lose their contfactuél nature once they are adopted
bya coﬁrt and are merged into the decree. Id. at 416, citing Annotation (1975), 81 A.L.R.
3d 520, 551-52.

The Ohio Supreme Court acknowledged that settlements of property rights are not

modifiable, but observed that it had previously adopted the view that obligations of child
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support and alimony are imposed not by contract but by decree, where an agreement is
incorporated in a decree. Therefore, the court adopted the merger doctrine for alimony
modification proceed-ings and held that a decree would not be subject to modification if the
alimony award “is not solely for support but is in settlement of property rights.” Id. at 418.
The court then noted that:

“It is self-evident that a separation agreement, which purports to set a fair level of
alimony for sustenance, as well as divide and distribute the property of_ the parties and
settle their affairs, is not necessarily continually fair and equitable thereafter. We may
assume that it is fair at the morﬁent of its execu’ticn, and that it continue‘s to be fair at the
time of divorce if the parties offer it for inclusion and merger into the decree. At that point,
all that can be said is that it sets a fair and equitable ‘initial level’ of obligations.” * *

“Such initially fair agreements may be rendered manifestly oppressive in countiess
situations, such as where the custodian of the children fails to provide proper caré and
guidance, or where the receiver of alimony makes no attempt at self-support ™ * * orwhere
the economic situation of either or both of the parties drastically changes. The holding in
this case, that a court has continuing modification jurisdiction ovelr élimonyfor sustenance
awards, is to assure that such awards are continually just.” 1d. at 418 (footnotes omitted).

" Accordingly, Wolfe allowed courts to modify alimony, even though the parties had
reached agreement, and had also failed to provide for a reservation of jurisdiction in their

agreement. After Wolfe was decided, trial courts continued fo require a substantial or

material change of circumstances before permitting modification of alimony.* However,

*See, e.g., Bertsche v. Berische (Dec. 12, 1976), Warren App. No. 87, 1976 WL
190497, *1; Huffman v. Huffman (Aug. 8, 1978), Franklin App. No. 78AP-80, 1978 WL
217007, *3; Moore v. Moore (June 19, 1979), Franklin App. No. 78AP-755, 1978 WL
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while the substantial circumstances requirement remained unchanged, Wolfe's adoption
of implied reservation of continuing jurisdiction was the subject of debate.

In 1984, the Ohio Supreme Court limited Wolfe to divorce actions, holding that trial
courts do not retain continued jurisdiction to modify periodic alimony payments in
dissolution actions. McClain v. McClain (1984), 15 Ohio St.3d 289, 473 N.E.2d 811,
syllabus. The decision in McClain was based on the consensual nature of separation
agféements that are incorporated into dissolution decrees and the legislature’s removal of
alimony in 1975 from the matters over which trial courts retain jurisdiction under R.C.
3105.65(B), governing dis;solution actions. Id. at 290-91. The dissent in McClain argued
that Woffe's continuing modification jurisdiction was synonymous with the trial court's
inherent equitable jurisdiction. Id. at 291 (Ford, dissenting).

In 1984, the Chio Supreme Court also held_ that where tﬁe parties have agreed to, |
and the trial court has decréed, sustenance alimony for an ascertainable amount over an
ascertainable term of years, the award is not subject to modification absént an express
reservaﬁon of jurisdiction, Colizoli v. Colizofi (1984}, 15 Ohid St.3d 333,‘ 336, 474 N.E.2d
280. The Chio Supreme court stated that this decision was not a retreat from Wolfe, which
continued to control when the amount and/or duration of alimony was indefinite. The court

stressed that “where a decree incorporates an agreement of the parties which specifically

209130, *3; Mattoni v. Matfoni (Feb. 22, 1980), Lucas App. No. L-79-129, 1980 WL
351170, *3; Learmonth v. Learmonth (Mar. 3, 1981), Franklin App. No. 80AP-537,
1981 WL 3030, *2; Davis v. Davis (Oct. 21, 1981), Clark App. No. 1568, 1981 WL
2578, *4; Forkapa v. Forkapa (June 26, 1981), Lucas App. No. L-8-305, 1981 WL 5670,
*2: Bauer v. Bauer (Apr. 15, 1982), Montgomery App. No. 7586, 1982 WL 3719, *1;
Riedinger v. Riedinger (Apr. 29, 1982), Franklin App. Nos. 81AP-137 and 81AP-106,
1982 WL 4142, *4: Blakemore v. Blakemore 5 Ohio St.3d 217, 220, 450 N.E.2d 1140;
and Bingham v. Bingham (1983}, 9 Ohio App.3d 191, 459 N.E.2d 231,
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delineates the amount and duration of sustenance alimony, * * * such a decree should be
accorded its proper degree of finality.” Id at 336,

Subsequently, in 1985, the Ohio Supréme Court again distinguished Wolfe, in a
case involving a divorce decree, rather than a separation agreement. This time, the Ohio
Supreme Court stated that the trial court lacks jurisdiction to modify sustenance alimony
awarded for a fixed period of years, even though the decree is subject to termination in the
event of rerr]arriage, death, or cohabitation. Resslerv. Ressfer(1985), 17 Ohio St.3d 17,
476 N.E.2d ‘f032, syltabus. The Ohio Supreme Court observed that it was “promoting the
concept that alimony decrees should possess a degreé of finality and certainty,” and that
divorce decrees “determined by court order deserve the same finality as those ordered -
pursuantto an agreelﬁent.” Id. at 18-19. Justice Celebre'eze, in his dissent, reasoned that
the decree in question was insufficiently distinguishéble from the decree in Wolfe. Justice
- Ford agreed, commenting that the court’s “re-examination of its principles * * * appears to
be the creation of an amorphous trial that is difficult to foliow.” Id. at 21 (Ford, dissenting).

These problems were addressed when R.C. 3105.18 was amended by Am. H. B.
358, effective May 2, 1986. See 141 Ohio Laws, Part Il, 3388. The Senate Judiciary
Committee Report for H. B. 358 noted that existing law did not specifically authorize
alimony awards in actions other than alimony proceedings. Despite this fact, courts had
judicially recognized continuing jurisdiction to modify periodic monetary payments in |
divorce cases, evenwhere alimony had been awarded pursuant to a settlement agreement
incorporated into a divorce decree. In contrast, trial courts did not view themselves as
having continuing jurisdiction to modify alimony that had been agreed to and incorporated

into dissolution decrees. Am. H.B. 358, as reported by S. Judiciary, pp. 1-2, Ohio
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Legislative Service Comm. 1985-1986, LSC Box 34. During its discussion of these points,
.the Judiciary Committee Report referred specifically to both Wolfe and MeClain. In
addition, the Judiciary Committee Report noted that:

"Aécording to testimony before the House Civil and Commercial Law Committee,
some Ohio courts will not modify alimony agreed to in a separation agreement involved in
a dissolution of marriage case even ifthe parties expressly have provided in the agreement
that the alimony is modifiable by a court. The courts have concluded that the Revised
Code does not grant them continuing‘jurisdiction over al-imony in such a case and that only
the General Assembly, not the parties to a -proceeding, can confer jurisdiction on the
courts.” Id. at 2-3 (emphasis in original).

H.B. 358 proposed changes that would govern modification of ordersin both divorce
and dissolution actioné. Consistent with the fact that only the legislature can confer
jurisd'ictibn, new subsection (D) was added to R.C. 3105.18, and stated that:

“If a continuing order fdr periodic payments of money as alimony is entered in a
divorce or dissolution of h‘larriage action that i.s determined on of after the effective date
of this amendment, the court that enters the decree of divorce or dissolution does not have
jurisdiction to nﬁodify the amount or terms of the alimony unless the court determines that
the circumstances of either party have changed and unless one of the foillowing applies:

“(1) in the case of a divorce, the decree or separation agreement of the parties to
the divorce that is incorporated into the decree contains a provision specifically authorizing
the couﬁ to modify the amount or terms of alimony; |

“(2) in the case of é dissoluﬁon of marriage, the separation agreement that is

approved by the court and incorporated into the decree contains a provision specifically
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autherizing the court to modify the amount or terms of alimony.” 141 Ohio Laws, Part ll,
3388, 3389.

As a jurisdictional métter, the amended statute required both a chénge of
circumstances and a reservation of jurisdiction. This was a change in the taw as
established in Wolfe, since implied reservation of jurisdibtion would no longer be allowed.
In discussing existing law, the Judiciary Committee Report also stated that “changed
circum-stances commonly is [sic] the basis for such a modification.” Am. H.B. 358, as
reported by VS. Judiciary, at 1. By referring to the common basis for modification, the
legislature clearly indicated an awareness of the existing requirements being applied by
courts.

After the 1986 amendments to R.C. 3105.18, Ohio courts continued to routinely
apply a substantial change in circumstances as a fhreshold requirement for modification

-of alimony. As we mentioned, Kingsolver cites the 1986 Tenth District Court of Appeals

decision in Leighner as shpplementing the 1886 amendments to R.C. 3105-"..18 with a
judicial definition of “changed circuﬁ']stances." 2004-Ohio- 3844, at §17. Inour view,
Leighner simply applied well-established taw that:

“Where modification of an éxisting order for the payment of sustenance alimony is

requested, fhe threshold determination is whether the order can be modified, whi.ch
‘requires a finding of a change in circumstances since the order was entered. The change
in circumstances must be substantial and must bé such as was not contemplated at the
time of the prior order. Only if the necessary prerequisite has bee'n satisfied may the trial
court move on to a consideration of whether the order should be modified.” Leighner

(1986), 33 Ohio App.3d 214, 215, citing Bingham (1983), 9 Ohio App.3d 191, 459 N.E.2d
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231.

As is evident, the case cited by Leighneﬁ(Bingham) was issued well before the 1986
‘enactment of R.C. 3105.18(D). Consequently, the “substantial” change of circumstances
requirement was not adopted as a result of the lack of definition in the statute. |

Furthermore, th‘e Tenth District would not have been in a position to adopt a judicial
definition in response to the alleged lack of definition of “changed circumstances” in R.C.
| 3105.18(D), since‘ R.C. 3105.18(D) specifically provided that it would apply only to
continuing orders for periodic alimony entered on or after the effecfive date of the
amendments, which was May 2, 1986.

Tﬁe Tenth District decision in Leighner was issued in June, 1986, which was only
about two months after the amendments. The original order for p'eriodic alimony in
Leighnerwas also entered two years before the request for modification wés filed. 33 Ohio
App.3d at 215'. Therefore, the pertinent events occurred well before the 1986
amendments, and R.C. 3105.18(D) did not even apply to the case. Consequentlyr,-the
Tenth rDistrict would have had no reason to “supplement” the lack of definition in the
amended statute. |

In 1991, a number of changes to the domestic relations laws became effective,
including the addition of subsection (F) to R.C. 3105.18. See 143 Ohio Laws, Part Ili,
9426-5457. As we noted, the Ninth District concluded in Kingsolver that subsection (F}
was enacted for the purpose of giving_ trial courts broad jurisdiction, and to eliminate the
requirement of a substantial change of circumstances. Kingsolver, 2004-Ohio-3844, at |

21.
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We see no indication that this was the General Assembly’s intent. Incontrastto the
debate over implied reservation of jurisdiction, courts had routinely required a substantial
change of circumstances in cases where the 1986 amendments applied, without any
indication of a dispute over interpretation of the amehded statute. See, e.g., Sonyv. Sony
(August 2, 1890), Franklin App. No. 1367, 1990 WL 1ﬁ0268, *3 (original decree was filed
in 1988, reserving jurisdiction to modify; appellate court required “substantial change"-bf

_circumstances in 1890); Turefla v. Turefla (Nov. 21, 1990), Cuyahoga App. No. 57724,
1990 WL 1 80646, *2 (original decree was filed in October, 1986; courtrequired “substantial
ch‘ange" of circumstances in 1990); and Coder v. Coder (June 13, 1990), Montgomery
Aph. No. 11738, 1990 W.L 80564, *3 (originai decfee was filed in October, 1987; court
appliéd substantial change of circumstance in 1890).

Legislative history also fails to reveal any concern over jurisdictional issues in the
alimony confext. For example, in March, 1986, the 116" General Assembly created a 15
member Domestic Relations Task Force for the purpose of conducting a comprehensive
review of Ohio’s domestic relations law. The Task Force held eleven public hearings in
locations representing eﬁery region of the state. See The Domestic Relations Task Force
Final Report Submitted to the Ohio Géneraf Assembly'pursuant to Sub. S. JR 12 of the
1 1.6”‘ General Assembly, p. 1. Foi!éwing these public hearings, the Task Force Report was
submitted to the General Assembly in June, 1987.

The Report noted that public testimony did not focus on the issue of alimony. Id.
at 10. However, the Report did contain some general comments on alimony. For
example, the Report discussed alimony support payments and nationwide statistics on the

number of women being granted alimony, which had declined to some extent between
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1980 and 1984. After discussing the current state of the law on alimony, the Report
recommended that R.C. 3105,18(A) be amended to allow alimony out of the marital estate
as the court deemed reasonable to either party. The report concluded that this change
would clarify what judges could consider as alimony. It would “exempt separate property
from distribution and require alimony to be allowed only from marital property or as
maintenance payments.” Id. at 14. However, the Task Force Report did not mention
either R.C. 3105.1 8(D) or the existing standards for modifying alimony.
Recommendations were made on a wide variety of other subjects, including
resolving disputed 'custody and 'viéitat'ion iséues in mediation; penalizing faise réports of
abuse _during domestic relations cases; adoption of shared parenting laws; adoption of
factors to bé considered in forming visitation ordérs; adoption of child support guideiines;
performance standards for domestic relations courts; and changes in domestic violence
laws. |
Subsequently, in July, 1990, the 118" General Assembly enacted H. B. 514, which
replaced actions for alimony only with actions for legal separation, established procedures
for distributing séparate property and marital property in actions for divorce or legal
separation (new R.C. 3105.171); replaced “alimony” payments with “spousal éupport,”
-and eliminated some existing factors used to determine the type and amount of spousa!
support. Some new factors o be used in the spousal support determination were also
7 addéd. See 143 Ohio Laws, Part Ill, 5426-5457. See also, Sub. H.B. 514, as reported by
S. Judiciary, rp. 1., Ohio Legislative Service Comm. 1989-1990, LSC Box 43. And, of

course, H.B. 514 also added R.C. 3105.18(F). Id.
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In discussing the existing law on spousal support, the Judiciary Committee Report
for H. B. 514 indicated that currently, reasonable alimony could be awarded, and courts
were required to consider all relevant factors in determining whether alimony waé
necessary. Id. at6. This part of the Judiciary Commitiee Report did not mention existing
law on modification of alimony.

In describing the operation of the proposed bill, the Judiciary Committee Report
noted that courts would be able to award spousal s'upport, but only after détermining
disbursement of property uhder tﬁe bill. Id. at 7.7 Wifh respect to modification, the
Judiciary Committee Report stated only that:

“For tﬁe purposes of modifying a prior order for periodic paymenis of money as
spousal support in a divorce or dissolution action, or in an action for legal sepafation, a
change in circumstances of a party (which is necessary for modification) would include, but
not be limited to any increase or involuntary decrease in the party’s wages, salary,
bonuses, living expens_es,ror medical expenses.” Id. |

Finally, the Judiciary Committee Report obsefved that the bill would eliminate
1 existing speciﬁc-requirements for determining the type and amount of alimony, such as
property brought to the marriage by either party and contributions of a homemaker. Other
factors were also being added, such as income of the parties from all sources, including
income from prOperty “distributed” under the martial property and separate property
division; mental conditions of the parties; and contributions of each party to the education
of the other. Id. at 8.

In contrast to the specific discussion of elements that were being eliminated and

changed in R.C. 31 05.18(C), there were no simifar remarks or comment on changes being
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made by R.C. 3105.18(F). The amendments toR.C. 3105.18 topk effectin January, ’1991,
and Qhio courts continued for well over a decade to uniformly apply the requirement of a
substantial change of circumstances, until the Kingsolfver decision in 2004.

in view of the well-established nature of the existing law since 1885, and the
legislature’s failure to .even mention what would have been a significant change, we do not
share Kingsolver’s view of the 1991 amendments. If these amendments were intehded
to disrupt jaw that had been established for many years, a‘nd had intended to cbn_fer
| jurisdiction on trial courts for “any" change in circumstances, regardless of the magnitude
of the change, the General Assembly would likely have said so. Furthermbre‘, as a matter
of public policy, the General Assembly would not have intended to confer unrestricted
ability on litigants to continually re-open judgments to re-litigate suppoﬁ issues, particularly
since it had réstricted jurisdiction in 1986. And, as We mentioned before, there is no
'i‘n_dication that any significant events, inrcluding conflicting case interpretations or struggle -
applying the law, had occurred between 1986 and 1990, when the statute was again
amended. |

We also do not find the language used by the General Asse,m'bly to be free from
ambiguity. In assessing changes of circumstanc_es prior to the 1891 amendments, ma'ny
coﬁrts had focused their attention on the factors specifically listed in R.C. 3105.18. For
example, in Conners v. Cbnners (Sept. 27, 1979), 79 AP-284, 1979 WL 209359, *3, the
court rejected‘a request for termination of alimony payments because there had been no
“substantial change of circumstances in any of the factors provided by R.C. 3105.18."
Among the facts, raised, however, was a $5,000 increase in the ex-wife’s salary since fhe

time of the original decree. id.
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Rather than focusing on the increase in salary, the court stressed that the ex-wife's
-earning ability had not increased since the divorce, because she had not received more
training, nor did she work fora drifferent employer so that she could substantially increase
her salary. id. See also, e.g., Moore v. Moore (June 19, 1979), Franklin App. No. 78AP-
755, 1979 WL 209130, *3 (finding that no substantial change had occurred because the
pIainﬁﬁ”s earning abil-ity had not changed, “nor have any of the other factors in
3105.18(B)"). |

This does not mean that Ohio courts never considered increases in income. For
example, the court in Bingham observed that it was inconceivable that a substantial
change of cif'cumsteinces had not occurred in the eight yearé since the original decree was
entered, “if only in view” of the fact that the support recipient's earnings had lﬁore than
tripled. 9 Ohio App.3d 191, 193.

Courts also considered changes in living expénses, even though that was not én
item listed in R.C. 3105.18. See Tisdale v. Tisdale (Dec. 5, 1986), Hocking App. No. 436,
1986 WL 136586, *3 (holding that the trial coﬂrt did not err in finding a substantial change
of circumstances based on the ex-wife's safisfaction of her mortgage with post-decree
| accident proceeds. This decreased the ex-wife's living expenses and she received
voiun_tary contr‘ib.utions as well from a friend with whom she shared her hﬁme).

‘Nonetheless, priorto 1991, wages, salariés, bonuses, medical expenseé, and living
expenses were not among the items specifically listed in R.C. 3105.18. Since these items
were not listed, the legislature could simply have intend‘ed to provide further guidance to
courts as to matters that are appropriately included in detérmininé whether a changé in

circumstances has occurred. Ofney, 43 Ohio St. 499, 508.
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The legislature could also have used “any” as an all-inclusive térm designating all
iterns within a particular category. For example, "living expenses” and “medical expenses’
are broad categories. The use of the word “any” eliminates arguments about whether a
specific type of expense within these categories could be considered in deciding if a

‘change of circumstances has occurred. We find these interpretations more logically
consistént with the history and purpose of alimony and spousal support madification than
Kingsolver's conclusion that “any” change of circumstances confers jurisdiction on courts

| to modify its prior orders.

Furthermore, some of the factors listed in R.C. 3105.18(B) before the 1991

n [}

amendments, like the parties' “relative assets and liabilities,” “expectancies and
inheritances,” and "property brdught to the marriage,” were more relevant to decisions on
property division than to suppbrt and maintenance.* See Stevens v. Stevens (1986}, 23
Ohio St.3d 115, 123, 492 N.E.2d 131 (Wright, concurring). Stevens involved the issue of
whether a spouse’s contribution to her husband’s profeséional degree should be
considered martial property subject to division or as an element in reaching an equitable
award of alimony. The Ohio Supreme Court adopted the latter position, deferring to the
legislature for_ any changes in the domestic relations I_aw on treatment of a professional
degree upon divorce. [d. at 120, n. 5.

In a concurring opinioh, Justice Wright commented on thé fact that R.C. 3105.18

listed factors more appropriate to property division, and on the fact that the [ack of clarity

in the current “hybrid” statute made it difficult to interpret legislative intent. Id. at 123. The

‘R.C. 3105.18(B) was renumbered as R.C. 3105.18(C) in the 18991 amendments
and retains that designation to date. See 143 Ohio Laws, Part Ill, 5426, 5456.
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1991 amendments_ to R.C. 3105.18 appear to address these concerns by adding factors
for contributions of a spouse to the education and training of the other spouse; by
eliminating certain factors relating to “property division,” like "éxpectancies and
inheritances” and “property brought to the mérriage;" and by adding R.C. 3105.18(F),
whichincluded rﬁatters more pertinentto maintenance, like wages, salary, living expenses,
and medical expenseé, under the category of a change of circumstances. 143 Ohio Laws,
Partill, at 5456-57. Again, increases or involuntary decreases in wages and expenses are
pertinent to the issue of spousal support, and were considered by courts prior to 1991,
However, they were not specifically included as part of the equation before the 1991
amendments.

Accordingly, we conclude that wﬁ en R.C. 3105.18(F) became effective in 1991, the
General Assembly did not intend to change the well-settled requirement that before
modification of a spousal support order can bé permitted, the change in circumstances
must be substantial and must not have been contemplated at the time of the prior order.
McHenry, 2004-Ohio-4047, at ff 14, citing Tremaine v. Tremaine (1996), 111 Ohio App.3d
703, 706, 676 N.E.2d 1249. As we noted in Heckman, to reach any other result would
openthe courts to a deluge of requests for modification, no matter how trivial. 2005-Ohio-
6141, at ] 22.

Kingsolverdiscounted this concern based on existing guideiines governing frivolous
pleadings and its belief that the use of the word "“any” could not reasonably be
contemplated to mean a nominal change. 2004-Ohio-3844, at /23, n. 4. However, this
position contradicts Kingsolver's unqualified interpretation of the word “any” as meaning

*‘unmeasured or unlimited in amount, quantity, number, time or extent.’” Id. at  21.
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Furthermore, guidelines on frivolous pleadings indicate that a pleading will be
considered frivolous if it is "not warranted under exfsting law.” R.C. 2323.51(A)(2)(ii). I
the word “any” means “unlirﬁited in amount,” one would be hard-pressed to argue that a
pleading raising even a nominal change in circumstances is not warranted under existing
law. Notably, this does not even take into consideration the difficulty in deciding what
changes are more than nominal or are of sufficient magnitude to avoid sanctions for
frivolous conduct, and the amount of litigation that could be spawned from parties
contesting these matters. |

In the present case, the trial court’s faifure to apply the correct legal standard was
an abuse of discretion, since decisions are unréasonable if they are not supported by a
sound reasqning process. AAAA Enferprises, inc. (1990), 50 Ohio St.3d 157, 161.

Regardless of the terms of the divorce decree (which in this case was based on an

‘agreement read into the record in open court), the parties could not agree to confer

jurisdiction on the court. Subject-matter jurisdiction “is always fixed and determined by law
and cannot be conferred on the court by any consent or acquiescence of the parties.”
Polak v. Polak (Dec. 12, 1986), Nlontgot;nery App. No. 9993, 1986 WL 14245, *3. The
parties could agreé to reserve jurisdiction in the decree, but R.C. 31 05.18(E) sets forth an
additional prerequisité for jurisdiction that must be met.

‘Accordingly, the order of modification inthis case must be reversed, and this cause
must be remanded so that the trial court can consider wh-ether a substantial change of
circumstances has occurred that was not- contemplated by the parties at the time of the
original decree. If this threshold inquiry is satisfied, the court may then determine whether

the existing order should be modified and what amount of support is reasonable and
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appropriate.®
Based on the preceding discussion, the Second and Third Assignments of Errorare

sustained.

I

F rances’é First Assignment of Error is as follows:

“THE TRIAL COURT ABUSED ITS DISCRETION BY NOT INCLUDING OR NOT
IMPUTING RENTS FROM THE BENCHWOOD RENTAL IN DETERMINING APPELLEE'S
INCOME FOR THE PURPOSE OF MODIFYING SPOUSAL SUPPORT.”

Under this assignment of error, Frances contends that the trial court abused its
discretion by failing to include certain income for purposes of modifying spousal support.
A property that Stanley owned on Benchwood Drive generated $14,700 in yearly rental

income, without deducting items like property taxes and insurance, but was sold during the

®In this regard, we note that the trial court concluded that the spousal support

provisions in the decree are ambiguous. “ ‘Agreements incorporated into divorce
decrees are contracts and are subject to the rules of construction governing other
contracts.”” Jackson v. Hendrickson, Montgomery App. No. 20866, 2005-Ohio-5231, at
% 7. "Whenever a clause in a separation agreement is deemed o be ambiguous, it is
the responsibility of the trial court to interpret it. The trial court has broad discretion in
clarifying ambiguous language by considering not only the intent of the parties but the
equities involved.” In re Marriage of Seders (1987), 42 Ohic App.3d 155, 156, 536
N.E.2d 1190 (emphasis added). In addition, “parol evidence is admissible to explain the
parties' understanding at the time the agreement was made when contractual
provisions are ambiguous and subject to different interpretations.” Scartz v. Scartz

- (Apr. 25, 1889), Franklin App. Nos. 88AP-724, 88AP-728, 1889 WL 43255, *2. Neither
the magistrate nor the trial court received any evidence as to the understanding of the
parties at the time of their agreement, which could be helpful. We also note that an
equitable concept in assessing spousal support, is the benefit an individual receives
from sharing expenses with another. See Gallo v. Gallo, Lake App. No. 2004-L-193,
2008-Ohio-873, at § 34, and McNutt v. McNutt, Montgomery App. No. 20752, 2005-
Ohio-3752, at § 15 (noting that “ the ability fo share expenses is relevant in deciding
whether an obligor's claim of poverty is well-taken.”)
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pendency of the trial court proceedings. As wé mentioned above, the magistrate imputed
income to Stanley in the amount of $14,700 per year based on Stanley's decision to
voluntarily decrease his gross income by selling alrental property. In ruling on Stanley’s
objections, the court excluded the rental income because it found insufficient evidence thét
Stanley sbld the property in an effort to deprive Frances of s.upport.

Frances contends that the trial court improperly allowed Stanley to benefit from
voluntary acts that reduced his income for spousal support purposes and also eliminated
‘marital debt. The voluntary acts were Stanley’s sale of the Benchwood property and his
subsequent use of sarle funds to pay off mortgages on personal and marital property.
AStanley contends, however, that the Benchwood propertylwas purchased with inherited
funds and that he did not have to use his inheritanﬁe to produce income.

_ in_vi'ew of our disposition of the First and Second Assignments of Error, this
assignment of error is moot. If the trial court reaches this issue on remand, we note for the
court's guidance that “changes in income within the context of- a spousal support
modifiéation must be involuntary and not brought on by the payor.” Addington v.
_Atfldington, Scioto App. No. 05CA3034, 2006-Ohio-4871, at 1 9. See also, Melhorn V.
Melhorn (Jan. 30, 1989), Montgomery App. No. 11139, 1989 WL 8452, *1.

We also note that the magistrate’s decision, including the choice of imputing
income, was premised on credibility. We have previously stressed that a magistrate is “a
subordinate officer of the trial court, not an independent officer performing a separate
function.” Wingard v. Wingard, Greene App. No. 2005-CA-09, 2005-Ohio-7066, at 117.
As aresult, the trial court does not assume the position of an appellate court in reviewing

the magistrate’s work. Id. Therefore, a de novo standard of review, not an abuse of
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discretion standard applies, and the trial court should not adopt the magistrate’s factual
findings unless it agrees with them. Crosby v. McWilliams, Montgomery App. No. 198586,
2003-Ohio-6063, at [33-34.

Nevertheless, where a magistrate comments on credibility and the triai court does
not take additional evidence as is authorized under Civ. R. 53(D)}{4)(b), “the judgment of
the magistrate on issues of credibility is, absent other evidence, the last word on the issue
forall practical purposes.” Quick v. Kwiatkowski Montgomery App. No. 18620, 2001-Ohio-
1498, 2001 WL 871408, *4. See also, MacConnell v. Neﬂis, Montgomery App. No. 19924,
2004-Ohio-170, at 16, n.1 (indicating that a trial court does nof improper!y defer to the
'maglstrate where it glves “some deference to the maglstrate s credibility determrnatlons
but also independently considers the evidence before it).

In view of the disposition of the Second and Third Assignments of Error, the First

Assignment of Error is moot.

V.
Staniey's Cross-Assignment of Error is as follows:
“THE TRIAL COURT ABUSED ITS DISCRETION BY MAKING THE REDUCTION
IN SPOUSAL SUPPORT EFFECTIVE MARCH 6, 2008.” | |
Under this assirgnmentrof error, Stanley contends that the trial court erred in its
choice of. the effective date of the reduction in spousal support. The trial court reduced
support as of the date of the hearing before the magistrate_:, rather than the date on which

Stanley served Frances with the motion to reduce support.
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Because this matter is being remanded, the crosé-assignment of erroris moot. We
do note that such decisions are subject to an abuse of discretion standard. See, e.g,,
Ridenour v. Ridenour, Delaware App. No. 04CAF12082, 2005-Ohio-3922, at  18.

Accordingly, the Cross-Assignment of Error is- moot.

v
Frances's Second and Third Assignments of Etror having been sustained, and 'the
First Assignment of Error and Staniéy’s Cross-Assignment of Error having been overruled
as moot, the order of the trial court modifying spousal support is Reversed, and this cause

is Remanded for further proceedings consistent with this opinion.

(Hon. Sumner E. Walters, retired from the Third Appetlate District, sitting by assngnment
of the Chief Justice of the Supreme Court of Ohio.}

DONOVAN and WALTERS, JJ., coneur.
Copies mailed to:
Charles D. Lowe

Mark E. Stone
Hon. Denise L. Cross
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, FINAL ENTRY

...........

Pursuant to the opinian of this court rendered on the _16th _ day

of NWG_"'*’“ . 2007, the the order of the trizl court modifying spousal support is

Reversed, and this cause is Remanded for further proceedings conskstent with this

opinion.

Costs o be paid as stated in App.R. 24.

MIKE FAIN, Judge '
MA_RWAN. Judge
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SUMNER E. WALTERS, Judge
(sitting by Assignment)

Copies mailed to:

Charles D. Lowe
1500 Ketiering Tower
Dayton, OH 45423

Mark Edward Stone

Stone & McNamee Co., L.P.A.
42 Woodcroft Trail, Suite D
‘Beavercreek, OH 45430

Hon. Denise L. Cross

Montgomery County Domestic Relations Court
301 W. Third Street, 2™ Floor

Dayton, OH 45422-4248
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