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- -mffjf'_{m-}.mfms—nq_aﬁeﬁysﬁbmittedftoithis court-on the Trecord-and-the- briefs-of-the

| parties.

"to dismiss the indictment for a speedy—triel violation.

Appellant, Tﬁdmﬁas A. Pasqualone, appeals the judgment enfered by the

Ashtabula County Court of Common Pleas. The trial court denied Pasqualone’s motion

" In addition, the trial court
sentenced Pasqualone to an eight-month prison tefm for his conviction for possession

of cocaine.




adka LI ﬂ"\lll’ﬂ\l

{2} On November 9, 2005, Trooper Jason Bonar of the. Ohio [Stete~Hi

Patrol was on routine patrol working the midnight shift. Trooper Bonar ng tQQ\BIY

with a loud exhaust system pass him in the oppoéite direction. [n addition, after the car
passed him, Trooper Bonar noticed that the vehicle’s license plate iigh't'was not
Hluminated. Trodper Bonar turned his vehicle around and stopped the vehicle.

{93} Pasqdaione was driving the vehicle. He informed Trooper Bonar that he

_.-was-not_allowed._to_-have a_driver's_license. Afl

Pasqualojne’s driver's license Was suspended, he placed Pasqualone under arrest. '
'During a search incident to the arreét, Troi)i)ér Bonar found a paf:k of cigarettes, Which-. .
cohtained a Iargé white rock. After advising Pasqualone of the Miranda warningé
TfDOper Bohar asked- Pasqualone whether the rock was “meth.or crack’?" Pasqualone

toId Trooper Bonar he did not know “what they gave me.” Trooper Bon_ar field-tested _'

- the substance, and it tested positive for cocaine _base.. Later testing at the Ohio State

- Highway Patrol Crime Laboratory confirmed the substance was .446 grams of cogéine._ .

{914} Pasquaiione_ was ihdictéd on one count of possession of rcocaine, in

violation of R.lC.‘ 2-925.11, a fifth-degree --felon).f'. _Pasquaione ple-d not guilty ;to this .
charge. | | | | | | | |

) ;’]TSI}",""Tﬁé ‘state é.erve_d Pasqualone's- attorn'éy"' with-a- copy- of the- laboratory

Pasqualone did not ciemand the

report stating the substance contained cocaine.

analyst's testimony pursuant to R.C. 2925.51(C).
(Y63 A jury trial was held. The jury found F’aéqualone guilty of the possession

of cocaine charge. "The trial court sentenced Pasqualone to an eight-month prison term

for his conviction.

After_Trooper_Bonar confimed that |




{47} Pasqualone raises two assignments of error. His first as§i

COPY

{48} . “The trial court erred in failing to dismiss the charge against defendant

when he was denied his right to a speedy triél under Ohio R.C. 2945.71."
{99} “The standard of review of a speedy trial issue is to count the days of
delay chargeable to either side, and determine whether the case was tried within the

time limits set by | R'C 20945.71. State v. Blumensaadt [11th Disf.'-No! ZOQO:L-1_07__ZODj; I

Ohio App LEXIS 4283 at *17]; See also, State v. Pfe.fson 149 Ohio App.3d 318 2002-

Ohio-4515, at ﬂ12
{910} “Spee’d-y trial issues present mixed ques‘tiohs?of law and fact, Stafé V.
Hiatt (1997), 1é0' Ohio App.3d 247; 261. .Wer accept the facts as found by the tiial c_burt
on somé coﬁpetent, credible evidence, but free.ly review the application of the law: to
the facts. .ld._”_. State v. Kist, 11th Dist. No. 2006-G-2745, 2007-Ohio-4773, at {17-18.
g1} Since _Pasqualone was charged with a felony, he had_ to be broughf to trial
within 270 'days of his arrest. RC 2945.71(C_)(2).I Furthef, any d'alys_ Paéquéléne spenf :
in jail on this éhargé are counted asr three days due to the ’tripIEQCouﬁt p,rovi'sion of R.C.
2945.71(E). | - o
'”‘*"."""*’**”"{1]12}”Pasqualone was arrested ‘on November 10 2005. HIS trial did- not begin- - -
until September 11, 2006, 306 days after his arrest. Also, Pasqualone was held in jail
on the pending charge from November 10, 2005 to November 17,2005, when he
posted bond. This time period, due to thé triple-count anaIySis,r counts as 21 days.-

Thus, his total time period prior to frial, without factering in tolling events, was 320 days.

{913} R.C. 2945.72 provides, in pertinent paﬁ: .



{1{14} “The time within which an accused must be brought to tnt}l(j OW e

of fe!ony to prefiminary hearing and trial, may be extended only by the [ollowina:

(18

{916} “(E) Any period of delay necessitated by reason of a plea in bar or

abatement, motion, proceedmg or action made or instituted by the accused

w7 o

{8y “(H) “The period of any cont urar 'g‘_éi'ﬁté‘d"oﬁtﬁé’EcEU's"é’d's'6Wﬁ'_iﬁ6fi6h’,"'""""""'

and the perlo_d of any-reasonable contlnuance granted other than upon the accused’s

own motion.”

| {1[19} initially, we wrll address the applrcable torilng events under R.C.
2945.72(E). o o B

{1{20}. ‘A demand ‘for discoyery or a bill of particulars is a ’rollirig event .pursuant

to R.C. 2945;72(5}." State v. Browri, 98 Ohio St.3d 12"1,..2002-0hio'—7040, syllabus. On

February 3, 2006, Pasqualone ﬁled"e réquest for a bill of particulars and a request for

discovery. The state responded to these requests on February 10, 20086. Accordmgly, ;

these events tolled the period from February 3-10, 2006 fora total of seven days.

{1[21} A motion to suppress ‘will toll the speedy~tr!al clock from the time. the

m&.}ih rs 71;I178C717Ul'ltll the trlal court rufes on the motron State V. Dech 11th Dlst Nos

2005-T-0048 and 2005-T-0054, 2006-0hlo-,3428, at f[34. On_ March 1, 2006,
Pasqualone filed a m_otiorr to suppress evidence relating to hi:s‘arrest and a motion to
suppress any stetements he made. '.Tbe state filed its responSe to these motions on
March 14, 2008. The trial court denied Pasgualone’s motions to suppress on March 24,_

2006. The period from March 1;24,'2006 was tolled, for a total of 23 days.



{22} The Supreme Court of Ohic has ‘held that “[a] motion in lies

defendant tolls speedy-irial time for a reasonable period to allo

opportunity to respond and the court an opportunity to rule.” State v. Sanchez, 110
Ohio St.3d 274, 2006-Ohio-4478, at paragraph two of the syllabus. On March 29, 2008,
Pasqualone filed four motions in limine. On April 4, 2006, the state filed its respénse to

Pasqualone's motions in limine. On May 11, 2008, the trial court ruled on Pasqualone’s

Thus, the time period from March 29, 2006 through May 11, 2006 was tolled, for a total

of 43 days. -

{1]23} Next, we will addréss the state’s contention that its motion to continue was
a tolling event pursuant to R.C. 2045.72(H). |

{9243 On May 2, 2008, the state filed a motion to continue the trial set for_May
15, 2006.,'on the ground that a nebessary witness, Brandon Werry, was unavailablé._ O‘n
May 11, 2008, the trial court grantéd the state’s motion fo continue and rescheduled the
trial for September 11, 20086. |

{425} Initiallg/, we note .thét_the trial court did ndt make any indication as to ,wlﬁy

the trial had to be postponed nearly four months due to the Uhavai!ability of the state's

witness for the May trial date. -

{26} Also, the state’s “necessary witness,” Brandon Werry, did not tesﬁfy at
Pasqualone’s trial. In light of this occurrence, we do not agree with the state’s
cléssiﬁcation. of Werry as a "necessafy witness.” Werry was the laboratory analyst who

prepared the report. The state introduced his report pursuant to the procedures set

forth in R.C. 2825.51. If properly complied with, this statute perrﬁits a laboratory

motions..._i'n_limihé.,—,,ltfg.ranted_twoﬂof the motions and_denied the remaining two ,m_f)li_QD_S_-,,., e




analyst's report to serve as “prima-facie evidence of the content, identity,

a substance in certain drug cases. R.C. 2825.51(A). Accordingly, the ;@QR&Q

Werry as a witness at the continued trial. Since the record does not support the state’s

contention'that Werry was a “necessary witness,” we cannot conclude that the

continuance due to his unavailability was reasonable undef R.C. 2945.72(H). ‘ThUS, we

will charge this time against the state.

{27 asqualones speedy—trlal time uiod was tolied seven days for the state o

to respond to his discovery request and demand for a il of partlculars 23 days due to
his motion to suppress and 43 days as a result of ﬁlmg the four motions in llmtne |
Thus, a to{al of 73 days is tolled and_ charged against Pasqu'alone. Subtracting this. total
from the 320 days Pasqualone awéited trial, Pasqualone wds brought to trial w.‘ithi.n-247
"chargeab!é”_day_s. Accordingly, his speedy-trial rights were not vioiated.

{1128} Pasqualone's first assign‘meht of error is yvi't_hout me;r-_it.

{129} Pésqualone’s second a_s-srignment of error is: |

{930} “The admission of the laboratory énalysis rréport‘ pursuant to Ohio R.C.
2925.51 Vi'o!ated. 'édpellant’s constitut.ional rights uh_der the do_nfrontation clause of fhe
Sixth Amendment rendenng hIS COI’IVICtlon erroneous.” 7-

ERL KD At trial, Pasqualomb;evted to the adm|55|on of the laboratory- repert 2 B
the basis that his Slxth Amendment right to confront the preparer of the report was
violated. On appeal, Pasqualone argues that R.C. 2925.51 is unconstitutional, both .
facially and as applied, because if ﬁermits hearsay evidéﬁce to be introduced m a
criminal trial without affording the defendant an opportunity to confront the person who

prepa_red the report. R.C. 2925.51 provides, in part:




{1]32}' “(A) In any criminal prdsecution for a violation of this chpp eror aptgr
3719. of @hé Revised Code, a Iabdratory report! from the bureau of crim nquECX'm

and investigation, a laboratory operated by another law enforcement agency, or a

- laboratory e'stab[ished'by or under the authority of an institution of hfgher education that
has its.' main campus in this staté and that is accredited by the association of Amerfcan
universities or the north central association of colleges and éecondary schools, primarily

S —:----~—fe r--the—pu-Féése-@f—prgviding-:scient%ﬁcﬂsewices-toflaw enfo:rcemeniﬂagencies_andﬁéig ned_.—.ooco.. ..

by the pe_-rsrjn performing the IanAa[ysis, stéting that the srubstance that is the basis of the.
alleged offense has been weighed and énalyzed én‘d si‘ating the findings as to the
c'ontent-,' weight,_and identity of the substance -and ‘that:it contains any a:rnéunt of a
controlled substance and the number and description df unit dosages, is prima-facie "
evidenée_of the content, ide'ntity, and Wéight or fhe existence and nurﬁber of unit
dos'ages‘ of the substance.” In any crim_iha! prosecution for a violation of sectioh

' 2925,04-1 Qf the Revised Code or a violatioh of this.ch'aptrer or Chapter 3719. of the - -
Revised Code that is based on the possession of chemicals sufficient to produce a
compoﬁnd, mix{tﬁrel preparatidn,'or substan_ce incILTded in schedule |, 1I, III,_IV,- orV, a.

lab_orétory report from the bureau or from any laboratory that is operated or established

as described in this division that is signed by the person performing the analysis, stating ~
that the substances that are the basis of the alleged dffense have been weighed and
analyzed and stating the findings as to ihe content, weight, and identity of each of the

substances, is prima-facie evidence of the content, identity, and weight of the

" substances.




ad

{933} “Attached to that report shall be a copy of a notarized tatement y
h s

SIQner of the report giving the name of the sigher and statmg that

employee of the laboratory issuing the report and that performing the analysis is a part

of the signer’s regular duties, and giving an outline of the signer's education, training,

and experience for performing an analysis of materials included under this section. The

signer sha[l attest that scientifi caily accepted tests were performed with due caution,

procedures while in the custody of the laboratory.

'{1{34} “B) The prosecuting attorney shall serve a copy of the reperf on the -

attorney of reeord for the accused, or on the acculsed if the accused has no ettofney.
prior to any proceeding in which the report is to be ﬁsed against the accu_sed ether than
ata pre_limin_airy hearing or grand jury proceeding n/here the report may be used without
having been previously served upon the accused.’ | -
-.-{1}35} “(C) The' r’epor’t' shall not ke prima-facie evidence of the contents, identity‘f,

‘and weight or the existence and number of unit dosages of the substance if the accused

s or the accused S attorney demands the test[mony of the person s:gnlng the’ repor’t by

serving the demand upon the prosecutmg attorney W|th1n seven days from the accused

w,_

or the accused s attorneys recelpt of the report. The fime may 7 be extended by a trial

~judge in ‘the interests of justice.

{1{36} *(D) Any report issued for use under this sec’uon shall contain notlce of the

right of the accused to demand, and the manner in Whlch the accused shall demand,

the testimony of the person signing the report.”

———fand—that the ewdenee -was- hand!ed in- aeeordance WIth _established-and- aecepted—fuﬁ




{937} The Sixth Amendment to th’e‘ .United States Constitution E& crimina

defendants the right to confront adverse witnesses. State V. Stah! 111

2006-Ohio-5482, at M13. Prewously, the relevant inquiry in a Confrontation Clause
‘analysis was the ‘reliability” of the statement. Stafe v. Smith, 3d Dist. No. 1-05-39,
2006-Ohio-1661, at 911, citing Ohio v. Roberts (1980), 448 U.S. 56.. However, the

United States Supreme Court rewsrted this issue in Crawford v. Washington (2004), 541

== el -5.-36: —Subseq uent te the- GnawferaLdeCIsmn—theinltlal—rnqwryﬂew eencems—whether—-—----Q-- -
the hearsay statement [S “testrmonlal.“ State v. Stahl, 2006—0h|0-5482, at 1]16, quoting |
Crawfordv Washington, 541 U. S. at 68, -
{1[38} Pasqualone relies on the Third Appellate Dlstr[ct’s demsron m State v
| S‘m}’th to support hls posmon State v. Smrth -2006-Ohio-1661. In Smrth the Third
,Dlstnct held that an analyst’s report prepared pursuant to R.C. 2925.51 |s testimonial
and, therefore, a defendant has a right to confront the expert. Id. at 126.- However, the
court held that a defendant may waive that fight, provided “the deféndant [is] fully
info_nned as lto the consequences. of the wair/er." (Emphasis in originai.) | Id. at §21.
The court held that—_a'written warning contained in the report itself. is sufficient to

cenclude that a defendant’s‘ failure to demand the‘testimony of the expert indicates he

or she is walvmg the right to confront the Wltness prowded the. warning informs the

defendant that the “report wi!l be used as prima facie evidence against” him or her if the

testimony of the expert is not demanded. " Id. at 1126. In Smith, the Third District

reversed the defendant’s conviction and remanded the matter for a new trial because
the court concluded that the warning contained in the report was not sufficient to

adequately warn‘the'defendant_that he was waiving his right to confront the expert and,




thus, the defendant dxd not waive his Si)(th Amendment nght to confrorll @ 6WT

at 1]23—24 27 and 30.

{113_9} Other Ohio couris have pteviously addressed this issue and, for various
reasons, have held that the defendant’s rights to confrontation were not vio!ated. See
State v. Moore, 8th Dist. No 85828, 2006-Ohilo—27_7, at 1125-29; State v. Clark, 11th Dist.
Nos. 2001-P-0031, 2001-P_-0033, 2001-P-0034, 2001-P-0057, and 2001-P-0058, 2004-
S Q-hie%$34,—at—ﬂ65-.69;State;yrFleming-(Mayw40;4-983)-, 10t~h_Di_st.—-Nd.-82#&8—1-3;4-9-83----

Onio App. LEXIS 15683, at *7-9; State.v. Shields (Nov. 1983), 5th Dtet, No. CA-83-3,

1983 Ohio App. LEXIS 14322, at *3-4; State v. Smith (Sept. 23, 1981), th Dist. No. .
1'731 1981 Ohio App IL.EXIS 11150, at *6-10. -AI! of these cases were decided prior te
| the Th|rd District's decxsmn in State'v. Sm:th and all but State v. Moore were decided
.pnor to the United States Supreme Court’s opmlon in Crawford V. Washmgton
{140} In 1981, in State v. Smith, the Ninth Appellate District conducted a
significant analysis of R.C. 2925.51 and its impact on the Conffontation Clause. State .
v smith, 1981 ohio'App.[ LEXIS 11150, at *6-10. The court ultimately concluded that
R.C. 2025.51 did not violate the Confrontatioh’da"use. However, we note the Ninth

Dlstrlcts ana!ys;s was based on the ' rehablllty of the report in an analysis pursuant to

: Ohto v. Roberts. Id at *8

{441} In State _v. Moore and Stafe v. Glark, the courts conducted a minimal
analysis of this issue, summarily concluding that the. defendant’s failure to request a
copy of the expert's report under R.C. 2925.51(C) precluded a finding that the

defendant's confrontation rights were violated. State -v. Clark, 2004-Ohio-334, at 1I66-'

68: State v. Moore, 2006-Ohio-277, at {28.

.10




{942} We will conduct an independent analysis of whether the Tﬁss’mn of thd

analyst's report violated Pasqualone’s Confrontation Clause rights.
{743} We initially need to determine whether the report in this matter was

hH

testimcnial. The Crawford Court declined to adopt a formal definition of “testimonial.
_State v. Stahl, 2006—0hio—5482, at f[18. | However, the Supreme Court of Ohic noted
that the Crawford Court did provide three examples of a testlmonlal statement,

-""mc!udmg H)—in= court—testlmeny -Br- 1ts—functlenal equ:valent_lncludmg _affidavits; (2) ..

‘statements contained in formal festimonial materlals 1nclud|ng deposmons and

afﬁdawts and (3) statements made where an objective declarant would reasonably
belseve the statement would be avallable to be used at a subsequent trial. (Secondary
citations omitted.) ld., q-uot-lng Crawford v, W‘ashmgton, 541 U.S. at 51-52.
- {944} In this rhatter, an affidavit wae attec_hed to the repcrt pursuant to R.C.
2925.51(A). A!eo, the purpose of the report wae o provide “prima‘-fecie evidence of the
, -content, identity, and Weigl%t” of the controiled.s_.ubstance.. Thus, the report, including
the attached affidavit, wee specifically intended tc-be used in a subsequent criminal trial.
'A'ccordingly, Iaborat-oty r'eports such as the cne' e'dn:itted in this matter meet all three of | '

the examples of a testlmomai statement glven tn Crawford. Thus we conclude as did

1the Thll’d Appel!ate Dlstnct that such reporte atre testlmonlal in nature "See Sfafle V.
Smith, 2006-Ohio-1661 , at f26.

{445} Next, we ad_d'ress the issue of whether a de‘fendant may waive the
c-o'nfro_ntaticn rights. The Third District held that “a criminal defendant can waive his

confrontation rights’ by failing' to demand the testimony of the laboratory technicians

under R.C. 12925.51(C).". Id. at 'ﬂtB. Other courts have also held that a defendant can

1.




Ao .. . , . .
. . e

waive his confrontation rights by fafiing to demand the t'estimeny of the @ﬁ ee
3 Ohlo App.

State v. F_Ieming, 1983 Ohio App. LEXIS 15633, at *9; State v. Shields, 19
LEXIS 14322, at *4. )

{g46} In its analysis, the Thifd DiStrict- held that the waiver of confrontation rights
pursuant to R.C. 2925.51 “muet be made kn‘owingly, intelligently, and yoluntarily." State

_\(;' Sn1ith, 2006-Ohio-1661, at 1121, citing Boykin v. Alabama (1969), 395 U.S. 238 and

-—~—State v-Ballard (1984);66 Ohio St:2d-473. The cases cited by theThird District, Boykin__ . ____

V. Alabama and Stete v. 'Beﬂerd coricern fhe waiver of the right to cenfrent witnesses
'_under an anaIyS|s of whether a defendant entered a. valid guﬂty p!ea Boykin v.
Alabama 395 U.S. at 243 State V. Baﬂard 66 Ohlo St.2d at 478 480. There is a
procedura! difference between entering a guﬂty plea and faﬂmg ‘to demand the -
B testimony of an expert pursdant to R.C."2925.51, However, the neteffec':t of both
'. .occurrences is identical, in that the defendant gives up his constitutional right fo confront
: witnessee. Thus, we- agree with the Third District's conclusion that such a waiver must
be rnade knowingly, voluntarily, and intelligently.- ?

{1[47} In Stafe v. Smith, the Thll’d DEStT‘ICt found the Ianguage 1n the warning

"contalned in the report was not suff cient to adequately mform the defendant of the

k ﬂghts he was waiving. State v. Smfth 2006-Ohio-1661, at 23-24. Thecourtheld, fora

waiver to be sufficient, lt must inform the defendant “that failure to make the demand [of
fhe testi'mony-of the person who preparedthe report] will permit the laboratory report to

‘s'erve as prima-facie evidence of the conclusions in the report without the testimony of

the technician.” Id. at j24.

12




{1]48} The Third District concluded that"‘th.e'porpose of serying lbmh

“defendant” under R.C. 2925.51 (B) is to inform the defendant that ti b

admissible against him without the testimony of the analyst, unless that testimony is
demanded. Id. at 1123. In addition, we note the Tenth Appellate District explained “[a]t
-[no] time did the defendant claim that he m‘isunderstood his responsibility pursuant to

[R C. 2925 51] to request the testlmony of the analyst " State v. F!emmg 1983 Ohio

—-——--—App——l:EXIS—‘I5683 —at~9—-—Fhe -cOnGErA-We- ham—wﬁh—thrseppreaeh is- theaassumptton---i----.--- -

that the defendant personal!y received a c_opy of the report. RC 2925.51(8) _reqmree _
that the. state serye the report “on the attorney of record for the aooused, or on the
‘accused if the accused has no attorney.” Thue the appropriate question is whether an
attorney can waive confrontatlon rights on behalf of hIS or her ctlent For the followmg

- reasons, we answer this questlon in the negatrve |
{1]49} Permitting an attorney to make a Irmrted waiver of a defendants
: conetrtut:onal rights where there is a statute or rule provrdmg that inaction will constitute.

| ‘waiver is not unp‘reoedented. Under Qrim.R.- 23, a .defendant in a “petty offense” case
only receives a’jury.trial if he demands one.' ‘Ohio c;u'rts have ulphetd this rule requiring

actron on the part of the defendant's attorney in order to exercrse the defendant’s

constltutlonal nght to a Jury trial, See Mrdo’!etown V. Ffrnchum (Dec 18 2000), 12th

Dist. No. CA99-11—193, 2000 Chio App. LEXIS 590'.8, at *15, citing Mentor v. Giordano

(1967), 9'Ohio St.2d 140, paragraph one of the syllabus. However, we note that

“Crim.R. 5(A)(5) requires the frial court to inform the defendant at the initial hearing of

" the necessity to make a demand for a jury trial in petty offense cases. Thus, the
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trial will be waived.

defendant is put on notice that he needs to take affirmative action or his (‘ight to a '!u;y

{450} In R.C. 2925.51, there is no safeguard similrar to that in Crim.R. 5(A}(5) to
ensure that a defendant actually receives notice abouf the existence of the report and
his right to demand the festimony of the analyét. The statute specifically states that the

report is to be served on the accused’s aﬁorney, if he or she has one. R.C. 2925.51(B).

parties entering in_toé stipulation.

defendént if it is made by the'defendan't or.by his or her atto'rney in the defendant"

presenc:e dunng the trial. State v. Bryant 8th Dlst No. 79841, 2002 Oh10—2136 at '[[37

~ citing State V. Robbms (1964) 176 Ohlo St 362, paragraph tWO of the sytlabus Thus,

we cannot consider an attorney’s fallure to act wel! before the trlal as a b:nd;ng

stlpulatlon on the defendant for purposes of R.C. 2925.51.

{1[52} ‘We agree with the Third District’s conclusion that a defendant's waiver of

his or her confrontation rights under R.C.. 292551 must be made knowingly,
intelligently, and‘voiuntarily State v. Smifh 2006~5hi0'—1661 at §23-24. However We :

dlsagree WIth that court's conclusion that such waiver can be accompllshed by a

{51 t-could- be -argued-that-the- —ﬁfeeed—u res in-R.C._2925.51are_aki n-io_the_...;.-'. -

However, a stipulation is binding on a criminal

warning contained in the report wh:ch is only served on the defendant's attorney. The

record needs to afﬁnnativelyrdemonstrate'that the defendant knowingly, intelligently,

~and voluntarily waived his constitutional-rig ht to confront the laboratory analyst.

{953} In this matter, we note the record demonstrates the state’s intention to call -

the analyst as a witness. Werry was subpoenaed on two separale occasions. Further,

the state filed two motions to continue due to the unavailability of Werry. Due to these
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events, Pasqualone could have assumed that Werry was going to te @ﬁ IP TS

assumption does not excuse Pasqualone’s failure to request his

manner prescribed in R.C. 2925.51(C). However, the fact that the record demonstrates
the state’s repeated actions referring to its intention to call Werry as a witness weighs
against a finding that Pasqualone 'knewingly,' intelligently, and voluntarily waived his

Sixth Amendment right to confront Werry
{1{54}—We do -not-agree-that R: G --2925 51-is unconstltutlcrrat onits face“‘—A"‘“"”

defendant may waive his right to confront the analyst However, that waiver must be
made knowmgly mtelllgently, and voluntarlty and reﬂected in the record. In this lnstant
matter, the record does not demonstrate that Pasquatone knowingly, mtelhgently, and

voluntarlly warved his Slxth Amendment confrontatron r:ght to confront the analyst

{1]55} Pasqualone’s second assignment of error has merit to the extent

indicated.

{-1[56}‘ The judgment of the t\rial court is reversed. This matter is remanded tc’: the

trial court to conduct a new trial.

MARY JANE TRAPP, J., concurs, .

DIANE V GRENDELL J , concurs in part dissents in part wrth a Drssentlng Opmron

DIANE V. GRE-NDELL, J., concurs in part, dissents in part, with a Dissenting Opinion.

{4573 | concur in the majority's disposition of the first assignment of error and

respectfully dissent from the deposi‘cion of the second assignment.
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of the Ohlo State Highway Patrol Crime Laboratory Report pursuant

"testimonial” evidence for the purposes of the Sixth Amendment.

TSR

958} The issue Uhder the second ass'ignmeht of error is whet! e‘ ‘ 6?

wolated Pasqualone s Sixth Amendment right of confrontatron

{1593 Initially, the majority determines that such !aboratory reports constitute

See Crawford v.

Washmgton (2004) 541 U.S. 36 Thrs issue is currently before the Ohio Supreme Court

. "as*a—certiﬁed confllctbetween State v Creger —164- Ghro-App{’:d 816,2005-Chio- 6868“----'-

and State v. Cook, 6th Dist. No. WD-:_O_4-029, 2005-Oh|o-155_0_.. The question certifi ied is:
“Are records of soientif ic tests, co'nrd'ucte-d by a govemment agency at the request of the
State for the specﬂ" ¢ purpose of bemg used as e\ndence in the criminal prosecutlon of a
specific mdnnduai 'testimonial’ under Crawford V. Washmgton {2004), 541 U. S. 36 124
S.Ct. 1354, 158_ L.E.2d 1777" State v._Crager, 109 Ohio St.Bd 1421, 2006-Oh|o-1 96?
{960} Assuming, .argueh'd-o, such reports are testimonial, the 'rhejority

parac_toxicetiy concludes that R.C. 2925.51 is constitutional, but that the admission'of the

Crime Laboratory Report pursuant to R.C.-2925.51 violates Pasqualone's constitutional -

rights. -
{1[61} The majonty foilows the analysus of the Third Appeilate Drstnct in State v. -

Smith, 3rd Dist. No. 1 05 39 2006 Ohio- 1661 Essentaally the argument is that a -
defendant is able to waive his right to confront/cross-examine the laboratory teohnioian
who prepares the report, but that such waiver must be done “knowingly, intelligently,

and voluntari[y:"' The procedure set forth in R.C. 2925.51 will not guarantee that the

right has been validly waived."
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{462} The error in this analysis'is that a defendant who doe i is
right o cross—examine the laboratory technician conducting the test an ee?lY
report proffered into evidence is not waivmg his Sixth Amendment right to confront
witnesses, but merely declining to exercise this right as to a particular Witness ‘Thus,
the majority is incorrect that the "net effect” of entering a guilty plea and failing to cross- -

examine the technician who‘prepates_ a laboratory report is the same. The entering of a

—————quilty plea entailsthe perm a'n'ent‘reiinquishment*oﬁh‘e' ﬁght"‘tb—crosma*miw eiieﬁto"“' T

summon Witnesses in one's defense When one fails to exercise the right to cross-
examine as to a particular Witness they have not reiinqi.nshed their right to exercise it as
to another Witness | |

{1}63} This distinction has been recognized in hundreds of cases which ‘stand for
the proposnion that the decision ,‘to cross-examine a witness, particularly laboratory
technicians, is a' "tactical decision” within the discretion of a defendant's trial counsel,
State v. Fraz:er 115 Qhio 5t.3d 139 2007-Oh|0 5048, at 1]220 State V. Foust 105 Ohio
St.3d 137 2004-Ohio- 7006, at 7193 and 1[125; Stafe v. Russell, 2nd Dist. No. 21458
2007- Ohio 13? at 1]55 ("[tjrial counsei's decision to cross-examine a Witness and the

extent of such cross-examination are tactical matters") (citations omitted) Si‘ai‘e V.

Harco, 11th Dist. No 2005-A—0077 2006—0hio-3408 at 'ﬂ37 ("[t]he decision to call a
witness is 'within the rubric of trial strategy and will not be second-guessed by a
reviewing court™) (citations omitted). Taken to its logical ‘conciusion, the majority's
holding wouid require triai counsel _to obtain the defendant's knowing, voluntari;; and

intelligent consent before foregoing the cross-examination of any witness, an obviously

impossibie situation.
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vo-l_tmtary, and intelligent consent.

decrsron not to cross-examine the technician who has prepared ala

-

within the competence of trial counsel and does not require the defendant's knowing,
" For this reason, the statute provides "[tihe
prosecoting attorney shall ser\re a copy of the report on the attorney of record for the
accused, or on the accused if the accused has no attorney w1 R C. 2025, 51(B)

i1165}—Srnce—the'*prosecutlon—served a —copy—of the “Highway Patrol Crirrfe

Laboratory Report upon Pasqua!ones defense counsel in accordance wrth R.C.

2925 51(B) and defense counsel falied to-demand the testrmony of "the person srgnrng

the report" as requ:red by R.C. 2925. 51(C) the admission of the Iaboratory report was

not in error. Accordingly, the Judgment of the trial court should be affi rmed
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