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EXPLANATION OF WHY THIS CASE INVOLVES A
SUBSTANTIAL CONSTITUTIONAL OUESTION AND

IS OF PUBLIC AND GREAT GENERAL INTEREST
COPY

The State of Ohio seeks this Honorable Court's review of the decision rendered by the

Eleventh District Court of Appeals in State v. Pasqualone, 11"` Dist. No. 2007-A-0005 on

December 17, 2007, as the decision is constitutionally inaccurate, and raises an issue of public

and great general interest. In this appeal, Thomas Pasqualone, herein appellee, argued that his

right to confi•ontation was violated due to the trial court's admission of a laboratory report

admitted pursuant to R.C. 2925.51 without the testimony of the laboratory technician. The

Eleventh District Court of Appeals agreed with appellee's argument.

The appellate court held that this report was testimonial in nature. Id. at 44. The Court

went on to find that a defendant can waive his right to confrontation with respect to this report,

however, such waiver must be made knowingly, voluntarily, and intelligently. Id. at 146. The

Court found that an attomey cannot waive confrontation rights for their client, thus, appellee did

not knowingly, voluntarily, and intelligently waive his confrontation rights under R. C. 2925.51.

The State disagrees with the decision of the appellate court. The report prepared pursuant

to R.C. 2925.51 is not testimonial in nature, as it is a business record. Moreover, assuming the

report in question is deemed testimonial, the procedure set forth in R.C. 2925.51 guarantees that

a defendant's right to confrontation is validly waived.

The State of Ohio respectfully seeks this Honorable Court's jurisdiction over the decision

rendered in this case by the Eleventh District Court of Appeals. The appellate court's ruling was

inaccurate and would create a situation that would require defense counsel to obtain a

defendant's knowing, voluntary, and intelligent consent before declining to cross examine any



witness. Id. at 9[63 (dissent). For these reasons and those discussed below, th State rOespecfull}

seeks this Honorable Court's Jurisdiction.

STATEMENT OF THE CASE

On January 20, 2006, an indictment was filed charging Thomas Pasqualone, appellant

herein, with one Count of Possession of Cocaine, in violation of R.C. 2925.11(A)(C)(4)(a), a

felony of the fifth degree. On January 31, 2006, appellant entered a plea of not guilty to the

charge. At trial, the jury found appellant guilty of Possession of Cocaine. Appellant was

sentenced to a prison tenn of eight months.

Appellee appealed his conviction to the Eleventh District Court of Appeals. The

Eleventh District Court of Appeals reversed the decision of the trial court and remanded the case

for a new trial. Id. at 156.

STATEMENT OF THE FACTS

On November 9, 2005, while traveling northbound on Myers Road in Geneva, Trooper

Jason Bonar of the Ohio State Highway Patrol observed a vehicle traveling southbound with a

loud exhaust. (T.p. 125.) After the vehicle passed, Trooper Bonar noticed that the vehicle's rear

license plate was not iIluminated. (T.p. 125.)

Trooper Bonar turned around and proceeded to catchup with the vehicle. (T.p. 126.) He

observed three occupants in the vehicle. (T.p. 126.) Trooper Bonar called his location into

dispatch and initiated a traffic stop. (T.p. 126.) The vehicle pulled over and it appeared to be a

normal traffic stop at that point. (T.p. 126.)



Trooper Bonar approached the driver's side of the vehicle. (T.p. 127.)

vrolled down the window Trooper Bonar smelled a strong odor of alcohoflc be

eant

CQ-pt
Ygr

from the vehicle. (T.p. 127.) Trooper Bonar asked appellant for his driver's license and

appellant responded that he was not allowed to have a license. (T.p. 127.) Appellant was asked

to step out of the vehicle and come back to the patrol car. (T.p. 127.) While appellant was

walking to the patrol car, he kept reaching into his left pocket, as if he was trying to fmd

something. (T.p. 127.) Appellant was told to remove his hand fromhis pocket. (T.p. 127.)

Dispatch then confinned appellant's suspension and he was placed under arrest. (T.p. 127.)

After appellant was handcuffed, Trooper Bonar conducted a search incident to arrest.

(T.p. 128.) Trooper Bonar located a pack of cigarettes containing a large.white rock in

appellant's left front pocket. (T.p. 128-129.) The rock later tested positive for cocaine. (T.p.

129.)

ARGUMENT

FIRST PROPOSITION OF LAW

ADMISSION OF A LABORATORY ANALYSIS REPORT
PURSUANT TO R.C. 2925.51 DOES NOT VIOLATE A
DEFENDANT'S RIGHT TO CONFRONTATION UNDER THE
SIXTH AMENDMENT- T-O-T-HE__LLNIT_ER _ STATES
CONSTITUTION.

In its opinion, the Eleventh District Court of Appeals found that laboratory reports

admitted pursuant to R.C. 2925.51 were testimonial in nature as set forth in Crawford v.

Washington (2004), 541 U.S. 36, 124 S.Ct. 1354. Pasqualone at 144. In Crawford, the United

States Supreme Court held that testimonial out of court statements by witnesses are barred under



the Confrontation Clause unless the witness is unavailable and the defendant had

opportunity to cross examine the witness. Crawford at syllabus. In doing so, tY^

a rtor p

e Coult relecteC

the test set forth in Ohio v. Roberts (1980), 448 U.S. 56, 100 S.Ct. 2531, which focused on the

reliability of the statements. Id. at 61.

The Crawford court declined to "spell out a comprehensive defmition of testimonial"

statements. Id. at 68. Instead, the Court indicated that at a minimum the term applies to "prior

testimony at a preliminary hearing; before a grand jury, or at a former trial; and to police

interrogations." Id. The Court also indicated that statements covered under most of the hearsay

exceptions, such as business records or statements in furtherance of a conspiracy, are not

testimonial statements. Id at 56.

The Supreme Court of the Untied States offered further elaboration as to what constitutes

a testimonial statement in Davis v. Washington (2006), 126 S.Ct. 2266. The Court held that

"[s]tatements are nontestimonial when made in the course of police interrogation under

circumstances objectively indicating that the primary purpose of the interrogation is to enable

police assistance to meet an ongoing emergency. They are testimonial when the circumstances

objectively indicate that there is no such ongoing emergency, and that the primary purpose of the

interrogation is to establish or prove past events potentially relevant to later criminal

prosecution." Id at 2273-2274.

The Eleventh District Court of Appeals found that laboratory reports admitted pursuant

to R. C. 2925.51 prevent a defendant from exercising his Sixth Amendment right to

confrontation, thus are contrary to the decision in Crawford. R.C. 2925.51 provides that a

laboratory report will serve as prima facie evidence of identity and weight of a controlled



substance. The prosecuting attorney is required to serve a copy of this report Tefn„1iPY

council. Id If the defendant wishes to exainine the preparer of the report, defe se council must

serve a demand upon the prosecuting attomey within seven days of receiving the report. Id.

The Crawford decision does not apply to R.C. 2925.51 because the statement at issue, the

laboratory report, is not testimonial evidence. The laboratory report is a business record. As

indicated in Crawford, business records are not testimonial statements. Crawford at 56.

Evid. R. 803 provides:

The following are not excluded by the hearsay rnle, even
though the declarant is available as a witness:

(6) Records of regularly conducted activity. A
memorandum, report, record, or data compilation, in any form, of
acts, events, or conditions, made at or near the time by, a person
with knowledge, if kept in the course of regularly conducted
business activity, and if it was the regular practice of that business
activity to make the memorandum, report, record, or data
compilation * * *.

The laboratory report used in appellant's case is clearly a business record. It is a record of

tests kept in the course of regularly conducted business activity. It is not testimonial in nature.

Courts in several other jurisdictions have found that similar laboratory test reports were not

testimonial in nature. See People v. Johnson (2004) 121 Ca1.App.4th 1409, People v. Hinojos-

Mendoza (2005), 140 P.3d 30, Commonwealth v. Williams (2005), 69 Va. Cir. 277, 2005 WL

3007781, State v. Cao (2006), 175 N.C. App. 434, Brooks v. Commonwealth (2006), 49 Va. App.

155, State v. March (2006), 2006 WL 1791336.

This Honorable Court recently held in State v. Crager, 2007-Ohio-6840 that "records of

scientific tests are not `testimonial' under Crawford." Id. at 9[78. The scientific test at issue in

the present case is similar to that of the DNA testing at issue in Crager. The test was conducted



by BCI, which this Honorable Court found was not "inherently untrustworthy." I^^

laboratory report in the present case was prepared in the "ordinary course of re w rt .

business," just as the report in Crager. Id. at 9[54. Accordingly, the laboratory report in the

present case was not testimonial, therefore, its admission pursuant to R.C. 2925.51 did not

violate appellee's right to confrontation.

SECOND PROPOSITION OF LAW

A DEFENDANT'S WAIVER IS KNOWING, INTELLIGENT,
AND VOLUNTARY WHEN THE PROSECUTION COMPLIES
WITH THE PROCEDURE SET FORTH IN R.C. 2925.51(B).

The Eleventh District Court of Appeals found that the notice provided to appellee under

R.C. 2925.51 was insufficient for his waiver to be knowing, intelligent and vohmtary.

Pasqualone at 154. Specifically, the Court found that, for a waiver to be accoinplished, "the

record needs to affirmatively demonstrate that the defendant knowingly, intelligently, and

voluntarily waived his constitutional right to confront the laboratory analyst." Id. at 152.

The State complied with all requirements set forth in R.C. 2925.51. The laboratory report

was prepared by the Ohio State Highway Patrol Crime Lab, which is a laboratory operated by a

law enforcement agency. The report was singed by Brandon S. Wetry, the technician who
-- ----------------

performed the analysis. The report states both the type of substance and the weight of the

substance that was analyzed. Included in the report is a notarized statement by Mr. Werry that he

is employed by the Ohio State Highway Patrol Crime Lab and that this analysis is part of his

regular job duties. The statement also outlines Mr. Werry's educational background and

professional experience. The report further indicates that the tests were performed with due

6



caution and the evidence was handled in accordance with established a accepteo

wtuie m the custody of the laboratory. '1'he State properly served appellee by se>lving a copy of

the report upon his counsel of record. (T.p. 138.)

While the notification served upon appellee's counsel does not include the citation to the

controlling statute, the notification very clearly states that "this report shall not be pritna-facie

evidence of the contents, identity, and weight or the existence and number of unit doses of the

substance if the accused or this attorney demands the testimony of the person signing the report,

by serving the demand upon the prosecuting attorney within seven days from the accused or the

accused's attorney's receipt of the report." This statement explains that unless appellee requested

the technician, the report could be used as prnna face evidence of the identity and weight of the

substance at issue in his prosecution. Lack of a citation to a specific statute cannot support

appellee's claims, as he was represented by competent legal counsel who if unaware of the

statute most certainly could have researched this issue.

By choosing to waive the testimony of this witness, defense counsel was not waiving

appellee's Sixth Amendment right to confront witnesses, as suggested by the majority in

Pasqualone. Defense counsel was merely employing a tactical decision that was within his

discretion in choosing not to call this witness. Pasqualone at 163(dissent). Defense counsel did
-------------------- ------------- -

not relinquish appellee's right to confront other witnesses. Id. at 162 (dissent). The drafter's of

R.C. 2925.51 recognized that trial counsel is competent to make this decision on a defendant's

behalf and provided a method for the prosecuting attorney to serve defense counsel. Id. at 164

(dissent), R.C. 2925.51(B). As the State of Ohio coinplied with R.C. 2925.51(B), admission of

the laboratory report was not an error. Id. at 165 (dissent).

7



COPY
CONCLUSION

For the foregoing reasons, the State of Ohio respectfully requests this Honorable Court to

accept jurisdiction over this case and overtutv the decision of the Eleventh District Court of

Appeals.

Respectfully submitted,

THOMAS L. SARTINI (0001937)
PROSECUTING ATTORNEY

Shelley M. Piatt (0069721)
Assistant Prosecutor
Ashtabula County Prosecutor's Office
25 West Jefferson Street
Jefferson, Ohio 44047
(440) 576-3664 FAX (440) 576-3600

CERTIFICATE OF SERVICE

The undersigned hereby certifies that a true copy of the foregoing Memorandum in

-Sn.pport-ofJurisdiction has been-serveel-via-ordinary-L3.-&. Ivlail, p-ostage-prepaid,-this-2-8L'L day--of---

December, 2007, upon Deborah L. Smith, Guarnieri & Secrest, P.L.L, 151 East Market Street,

P.O. Box 4270, Warren, Ohio 44482

Shelley M. Praft (006972
Assistant Prosecutor
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TIMOTHY P. CANNON, J.

.{¶1 Thr^matteris-submitted to-this court on-the reeord and the briefs-of-the --}-_- -

parties. Appellant, Thomas A. Pasqualone, appeals the judgment entered by the

Ashtabula County Court of Common Pleas. The trial court denied Pasqualone's motion

to dismiss the indictment for a speedy-trial violation. In addition, the trial court

sentenced Pasqualone to an eight-month prison term for his conviction for possession

of cocaine.



{¶2} On November 9, 2005, Trooper Jason Bonar of the Ohio `

Patrol was on routine patrol working the midnight shift. Trooper Bonar n 6IC(JR3&
with a loud exhaust system pass him in the opposite direction. In addition, after the car

passed him, Trooper Bonar noticed that the vehicle's license plate light was not

illuminated., Trooper Bonar turned his vehicle around and stopped the vehicle.

{13} Pasqualone was driving the vehicle. He informed Trooper Bonar that he

-was--not-allowed--to have-a-driyer^s__Ucease -_After_Troover Bonar_confrmed that

Pasqualone's driver's license was suspended, he placed Pasqualone under arrest.

Durihg a search incident to the arrest, Trooper Bonar found a pack of cigarettes, which

contained a large white rock. After advising Pasqualone of the Miranda warnings,

Trooper Bonar asked Pasqualone whether the rock was "meth or crack?" Pasqualone

told Trooper Bonar he did not know "what they gave me." Trooper Bonar field-tested

the substance, and it tested positive for cocaine base. Later testing at the Ohio State

Highway Patrol Crime Laboratory confirmed the substance was .446 grams of cocaine.

{1[4} Pasqualone was indicted on one count of possession of cocaine, in

violation of R.C. 2925.11, a fifth-degree felony. Pasqualone pled nbt guilty to this

charge.

(If5} The stafe served Pasqualone's attorney with a copy of the laboratory -

report stating the substance contained cocaine. Pasqualone did not demand the

analyst's testimony pursuant to R.C. 2925.51(C).

{¶6} A jury trial was held. The jury found Pasqualone guilty of the possession

of cocaine charge. 'The trial court sentenced Pasqualone to an eight-month prison term

for his conviction.



is:

{1f7} Pasqualone raises two assignments of error. His first asi unmenrorenq

COPY
{¶8} "The trial court erred in failing to dismiss the charge against defendant

when he was denied his right to a speedy trial under Ohio R.C. 2945.71."

{19} "The standard of review of a speedy trial issue is to count the days of

delay chargeable to either side, and determine whether the case was tried within the

timeaimitsset by_ R.C. 2945.71, Statev.8/umensaadt [11thDist. No. 2000-L-107_,_.2DOL

Ohio App. LEXIS 4283, at'"17]; See, also, State v. Pierson, 149 Ohio App.3d 318, 2002-

Ohio-4515, at 112.

{110} "Speedy trial issues present mixed questions of law and fact. State v.

Niatt (1997), 120 Ohio App.3d 247, 261. We accept the facts as found by the trial court

on some competent, credible eVidence, but freely review the application of the law to

the facts. Id." State v. Kist, 11 th. Dist. No. 2006-G=2745, 2007-Ohio-4773, at ¶17-18.

{¶11} Since Pasqualone was charged with a felony, he had to be brought to trial

within 270 days of his arrest. R.C. 2945.71(C)(2). Further, any days Pasqualone spent

.in jail on this charge are counted as three days due to the triple-count provision of R.C.

2945.71(E).

{¶12r-Pasqaalbrre-wasarrested-b-n° N6vember 10; 2005.--His-tfLatdid not-begin

until September 11, 2006, 306 days after his arrest. Also, Pasqualone was held in jail

on the pending charge from November 10, 2005 to November 17, 2005, when he

posted bond. This time period, due to the triple-count analysis, counts as 21 days.

Thus, his total time period prior to trial, without factoring in tolling events, was 320 days.

{113} R.C. 2945.72 provides, in pertinent part:



{^[14} "The time within which an accused miast be brought to tr e

of felony, to preliminary hearing and trial, may be extended only by the

{¶15} " ***

lfollowing-

{1[16} "(E) Any period of delay necessitated by reason of a plea in bar or

abatement, motion, proceeding, or action made or instituted by the accused;

{ly 7} ,I :FWY

{¶Y8} -"(H) The period -of any continuance g-ranted on tYie accusea`s own motion,

and.the period of any.reasonable continuance granted other than upon the accused's

own motion."

{¶19} Initially, we will address the applicable tolling events under R.C.

2945.72(E).

{¶20} "A demand for discovery or a bill of particulars is a tolling event pursuant

to R.C. 2945.72(E)." State v..8rown, 98 Ohio St.3d 121, 2002-Ohio-7040., syllabus. On

February 3, 2006, Pasqualone filed a request for a bill of particulars and a request for

discovery. The state responded to these requests on February 10, 2006. Accordingly,

these events tolled the period from February 3-10, 2006, for a total of seven days.

{121} A motion.to suppress will toll the speedy-trial clock from the time the

motion is filed until the trial court rules on the motion. State v. Dach, 11th Dist. Nos.

2005-T-0048 and 2005-T-0054, 2006-Ohio-3428, at ¶34. On March 1, 2006,

Pasqualone filed a motion to suppress evidence relating to his arrest and a motion to

suppress any statements he made. The state filed its response to these motions on

March 14, 2006. The trial court denied Pasqualone's motions to suppress on March 24,

2006. The period from March 1-24, 2006 was tolled, for a total of 23 days.



{122} The Supreme Court of Ohio has held that "[a] motion in mine i

defendant tolls speedy-trial time for a reasonable period to allo ^h'e^S't^Fte^

opportunity to respond and the court an opportunity to rule." State v. Sanchez, 110

Ohio St.3d 274, 2006-Ohio-4478, at paragraph two of the syllabus. On March 29, 2006,

Pasqualone filed four motions in limine. On April 4, 2006, the state filed its response to

Pasqualone's motions in limine. On May 11, 2006, the t(al court ruled on Pasqualone's

motions-in-limine _It_gr.anted_twn_of tttamotionsand_denieSi_ the remaining t_womotions.

Thus, the time period from March 29, 2006 through May 11, 2006 was tolled, for a total

of 43 days.

{123} Next, we will address the state's contention that its motion to continue was

a tolling event pursuant to R.C. 2945.72(H). ,

{124} On May 2, 2006, the state filed a motion to continue the trial set for May

15, 2006, on the ground that a necessary witness, Brandon Werry, was unavailable. On

May 11, 2006, the trial courf granted the state's.motion to continue and rescheduled the

trial for September 11, 2006..

{125} Initially, we note that the trial court did not make any indication as to why

the trial had to be postponed nearly four months due to the unavailability of the state's

witness for the May trial date.

{126} Also, the state's "necessary witness," Brandon Werry, did not testify at

Pasqualone's trial. In light of this occurrence, we do not agree with the state's

classification of Werry as a "necessary witness." Werry was the laboratory analyst who

prepared the report. The state introduced his report pursuant to the procedures set

forth in R.C. 2925.51. If properly complied with, this statute permits a laboratory



analyst's report to serve as "prima-facie evidence of the content, identitf,-a-n7WMgMT

a substance in certain drug cases. R.C. 2925.51 (A). Accordingly, the CO'hotJba

Werry as a witness at the continued trial. Since the record does not support the state's

contention that Werry was a "necessary witness," we cannot conclude that the

continuance due to his unavailability was reasonable under R.C. 2945.72(H). Thus, we

will charge this time against the state.

-_^¶27} Pasqualone's speedy=trial tirne.^eriod wastolled seven days for the state

to respond to his discovery request and demand for a bill of particulars, 23 days due to

his motion to suppress, and 43 days as a result of filing the four motions in limine.

Thus, a total of 73 days is tolled and charged against Pasqualone. Subtracting this total

from the 320 days Pasqualone awaited trial, Pasqualone was brought to trial within 247

"chargeable" days. Accordingly, his speedy-trial rights were not violated.

{128} Pasqualone's first assignment of error is without merit.

{¶29} Pasqualone's second assignment of error is:

{Q30} "The admission of the laboratory analysis report pursuant to Ohio R.C.

2925.51 violated appellant's constitutional rights under the confrontation clause of the

Sixth Amendment, rendering his conviction erroneous."

{¶31} At trial, Pasqualone ob1ected to the adirission of-the lab-oratory- P-- -- re -orton-- -

the basis that his Sixth Amendment right to confront the preparer of the report was

violated. On appeal, Pasqualone argues that R.C. 2925.51 is unconstitutional, both

facially and as applied, because it permits hearsay evidence to be introduced in a

criminal trial without affording the defendant an opportunity to confront the person who

prepared the report. R.C. 2925.51 provides, in part:



{132; "(A) In any criminal prosecution for a violation of this ch r Cha t

'3719. of the Revised Code, a laboratory report from the bureau of crim #^icai îi e n[n

and investigation, a laboratory operated by another law enforcement agency, or a

laboratory established by drunder the authority of an institution of higher education that

has its main campus in this state and that is accredited by the association of American

universities or the north central association of colleges and secondary schools, primarily

--for the-purpose-ofproviding-scien#i#ic seruices-tolaw-enforcement-agencies-and-signed- ---

by the person performing the analysis, stating that the substance that is the basis of the

alleged offense has been weighed arid analyzed and statirig the findings as to the

coritent, weight; and identity of the substance and that it contains any amount of a

controlled substance and the number and description of unit dosages, is prima-facie

evidence of the content, identity, and weight or the existence and number of unit

dosages of the substance. In any criminal prosecution for a violation of section

2925.041 of the Revised Code. or a violation of this chapter or Chapter 3719. of the .

Revised Code that is based on the possession of chemicals sufficient to produce a

compound, mixture, preparation, or substance included in schedule I, II, III, IV, or V, a

laboratory report from the bureau or from any laboratory that is operated or established

as described in this division that is signed by the person performmg the analysis, stating

that the substances that are the basis of the alleged offense have been weighed and

analyzed and stating the findings as to the content, weight, and identity of each of the

substances, is prima-facie evidence of the content, identity, and weight of the

substances.



{!(33} "Attached to that report shall be a copy of a notarized

signer of the report giving the name of the signer and stating. that

employee of the laboratory issuing the report and that performing the analysis is a part

of #he signer's regular duties, and giving an outline of the signer's education, training,

.and experience for performing an analysis of materials included under this section. The

signer shall attest that scientifically accepted tests were performed with due caution,

and-that-the -evid-en-ce-was-handled--in--accor-d-ance -wit-h--estab4ished-and--accepted---- ---

procedures while in the custody of the laboratory.

{134} "(B) The prosecuting attorney shall serve a copy of the report on the

attorney of record for the accused, or on the accused if the accused has no attorney,

prior to any proceeding in which the report is to be used against the accused other than

at a preliminary hearing or grand jury proceeding where the report may be used without

having been previously served upon the accused.

{135} `'(C) The report shall not be prima-facie evidence of the contents, identity,

and weight or the existence and humber (if unit dosages of the substance if the accused

or the accused's attorney demands the testimony of the person signing the report, by

serving the demand upon the prosecuting attorney within seven days from the accused
- -------- -----

or the accused's attorney's receipt of the report. The time may be extended by a trial

judge in the interests of justice.

{136} "(D) Any report issued for use under this section shall contain notice of the

right of the accused to demand, and the manner in which the accused shall demand,

the testimony of the person signing the report."
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{¶37} The Sixth Amendment to the United States Constitution

defendants the right to confront adverse witnesses. State v. Stahl, 111

2006-Ohio-5482, at. ¶13. Previously, the relevant inquiry in a Confrontation Clause

analysis was the "reliability" of the statement. State v. Smith, 3d Dist. No: 1-05-39,

2006-Ohio-1661, at ¶11, citing Ohio v. Roberts (1980), 448 U.S. 56. However, the

United States Supreme Court revisited this issue in Crawford v. Washington (2004), 541

p1 S: 36.-Strbsequent to-the-Crawfera! decision the-initial-inqui-ry-now-eoncerns-whether---------

the hearsay statement is "testimonial." State v. Stahl, 2006-Ohio-5482, at 116, quoting

Crawford v: Washington, 541 U.S. at 68.

{¶38} Pasqualone relies on the Third Appellate District's decision in State v.

Smith to support his position. State v. Smith, 2006-Ohfo-1661. In Smith, the Third

District held that. an analyst's report prepared pursuant to R.C. 2925.51 is testimonial .

and, therefore, a defendant has a right to confront the expert. Id. at 126. However, the

court held that a defendant may waive that right, provided "the defendant [is] fully

informed as to the consequences of the waiver." (Emphasis in.original.) Id. at ¶21.

The court held that a written . warning contained in the report itself is sufficient to

conclude that a defendant's failure to demand the testimony of the expert indicates he

or she is waiving the right toconfront the witness, provided the warning informs the

defendant that the "report will be used as prima facie evidence against" him or her if the

testimony of the expert is not demanded. Id. at ¶26. In Smith, the Third District

reversed the defendant's conviction and remanded the matter for a new trial because

the court concluded that thewarning contained in the report was not sufficient to

adequately warn the defendant that he was waiving his right to confront the expert and,

9



thus, the defendant did not waive his Sixth Amendment right.to confro

at ¶23-24, 27, and 39.

{¶39} Other Ohio courts have previously addressed this issue and, for various

reasons, have held that the defendant's rights to confrontation were not violated. See

State v. Moore, 8th Dist. No. 85828, 2006-Ohio-277, at ¶25-29; State v. Ctark, 11th Dist.

Nos. 2001-P-0031, 2001-P-0033, 2001-P-0034, 2001-P-0057, and 2001-P-0058, 2004-

-0 hio-334 at ¶65-69;-state-v. F-/eming-(-May-1-0;-1983), 1-0th-Dis#.--Na.--82AP=813;=9983 ----------

Ohio App. LEXIS 15683, at *7-9; State v. Shields (Nov. 1983), 5th Dist. No. CA-83-3,

1983 Ohio App. LEXIS 14322, at *3-4; State v. Smith (Sept. 23, 1981), 9th bist. No.

1731, 1981 Ohio App. LEXIS 11150, at "6-10. All of these cases were decided prior to

the Third'District's decision in State v. Smith, and all b'ut State v. Moore were decided

prior to the United States Supreme Court's opinion in Crawford v. Washington.

{¶40} In 1981, in State v. Smith, the Ninth Appellate District conducted a

significant analysis of R.C. 2925.51 and its impact on the Confrontation Clause. State.

v. Smith, 1981 Ohio App. LEXIS 11150, at *6-10. The court ultimately concluded that

R.C. 2925.51 did not violate the Confrontation Clause: However, we note the Ninth

District's analysis was based on the "reliability" of the report in an analysis pursuant to
------ -

Ohio v. Roberts. Id. at *8.

{141} In State v. Moore and State v. Clark, the courts conducted a minimal

analysis of this issue, summarily concluding that the defendant's failure to request a

copy of the expert's report under R.C. 2925.51(C) precluded a finding that the

defendant's confrontation rights were violated. State v. Clark, 2004-Ohio-334, at ¶66-

68; State v. Moore, 2006-Ohio-277, at ¶28.

10



{¶42} We will conduct an independent analysis of whether

the tCQPY1

n of e

analyst's report violated Pasqualone's Confrontion Claue rights.

{143} We initially need to determine whether the report in this matter was

testimonial. The Crawford Court declined to adopt a formal definition of "testimonial."

State v. Stahl, 2006-Ohio-5482, at ¶19. However, the Supreme Court of Ohio noted

that the Crawford Court did provide three examples of a testimonial statement,

-including:--(^j-in eourt testimon-y-or-:-its-#unctionat-equivalentinctuding-afPidaarits;_-(2)-

statements contained in formal testimonial materials, including depositions and

affidavits; and (3) statements made where an objective declarant would reasonably

believe the statement would be available to be used at a subsequent trial. (Secondary

citations omitted.) Id., quoting Crawford v. Washington, 541 U.S. at 51-52.

{¶44} In this matter, an affidavit was attached to the report pursuant to R:C.

2925.51(A). Also, the purpose of the report was to provide "prima-facie evidence of the

content, identity, and weight" of the controlled substance. Thus, the report, including

the attached affidavit, was specifically intended to be used in a subsequent criminal trial.

Accordingly, laboratory reports such as the one admitted in this matter meet all three of

__ the examples of a testimonial statement given in Crawford. Thus, we conclude, as did

the Third Appellate District, that such reports are testimonial in nature. See State v.

Smith, 2006-Ohio-1661, at ¶26.

{¶45} Next, we address the issue of whether a defendant may waive the

confrontation rights. The Third District held that "a criminal defendant can waive his

confrontation rights by failing to demand the testimony of the laboratory technicians

under R.C. 2925.51(C)." Id. at ¶18. Other courts have also held that a defendant can
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waive his confrontation rights by failing to demand the testimony of thf ana s. ee

State v. Fleming, 1983 Ohio App. LEXIS 15683, at *9; State v. Shields,

LEXIS 14322, at *4.

&^ YrrAd6.

{146} In its analysis, the Third District held that the waiver of confrontation rights

pursuant to R.C. 2925.51 "must be made knowingly, intelligently, and voluntarily." State

v. Smith, 2006-Ohio-1661, at 121, citing Boykin v. Alabama (1969), 395 U.S. 238 and

-State-v.-B-aflard-(19$-1-^66-Ohio-st.-2t1-473,--The-cases-cited-hy-the ThirdDistrict;-BoykirL- -

v. Alabama and State v. Ballard, concern.the waiver of the right to confront witnesses

under an analysis of whether a defendant entered a valid guilty plea. Boykin v.

Alabama, 395 U.S. at 243. State v. Ballard, 66 Ohio St.2d at 478-480. There is a

procedural difference between entering, a guilty `plea and failing to demand the

testimony of an expert pursuant to R.C. 2925.51. However, the net effect of both

occurrences is identical, in that the defendant gives up his constitutional right to confront

witnesses. Thus, we agree with the Third District's conclusion that such a waiver must

be made knowingly, voluntarily, and intelligently.

{147} In. State v. Smith, the Third District found the language in the warning

contained in the report was not sufficient to adequately inform the defendant of the.
---- ----------------------

rights he was waiving. State v. Smith, 2006-Ohio-1661, at 123-24. The court eld; for a

waiver to be sufficient, it must inform the defendant "that failure to make the demand [of

the testimony of the person who prepared the report] will permit the laboratory report to

serve as prima facie evidence of the conclusions in the report without the testimony of

the technician." Id. at ¶24.

12



f148} The Third District concluded that "the purpose of serving

defendant" under R.C. 2925.51(B) is to inform the defendant that t

e

^

o rtonth

r^^

admissible against him without the testimony of the analyst, unless that testimony is

demanded. Id: at ¶23. In. addition, we note the Tenth Appellate District explained "[a]t

[no] time did the defendant claim that he misunderstood his responsibility pursuant to

[R.C. 2925.51] to request the testimony of the analyst." State v. Fleming, 1983 Ohio

---App.-LEXI-S-1-5683, at^.--T-he-concern-we-have-with-this-approaeh-is the-assurnption-------------

that the defendant personally received a copy of the report. R.C. 2925.51(B) requires

that the state serve the report "on the attorney of record for the accused, or on the

accused if the accused has no attorney." Thus, the appropriate question is whether an

atto'rney can waive confroritation rights on behalf'of his or her client. For the following

reasons, we answer this question in the negative.

{¶49} Permitting an aftorney to make a limited waiver of a defendant's

constitutional rights where there is a statute or rule providing that inaction will constitute

waiver is not unprecedented. Under Crim.R. 23, a defendant in a "petty offense" case

only receives a jury trial if he demands one. Ohio courts have upheld this rule requiring

action on the part of the defendant's aitorney in order to exercise the defendant's
------------ --------------

constitutional right to a jury trial. See Middletown v. Ftfnchum (Dec. 18, 2000), 12th

Dist. No. CA99-11-193, 2000 Ohio App. LEXIS 5908, at *15, citing Mentor v. Giordano

(1967), 9 Ohio St.2d 140, paragraph one of the syllabus. However, we note that

Crim.R. 5(A)(5) requires the trial court to inform the defendant at the initial hearing of

the necessity to make a demand for a jury trial in petty offense cases. Thus; the
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defendant is put on notice that he needs to take affirmative action or h sto au

trial will be waived.

{150) In R.C. 2925.51, there is no safeguard similar to that in Crirri.R. 5(A)(5) to

ensure that a defendant actually receives notice about the existence of the report and

his right to demand the testimony of the analyst. The statute specifically states that the

report is to be served on the accused's attorney, if he or she has one. R.C. 2925.51(B).

{¶51} -It-could-be-argued-titat the-procedures-in-R:C.-2-92-5, 51-are-akin-#ot

parties entering into a stipulation. However, a stipulation is binding on a criminal

defendant if it is made by the defendant or by his or her attorney in the defendant's

presence during,the trial. State v. Bryant, 8th Dist. No. 79841, 2002-Ohio-2136, at ¶37,

citing State v. Robbins (1964), 176 Ohio St. 362, paragraph two of the syllabus. Thus,

we cannot consider an attorney's failure to act well before the trial as a binding

stipulation on the defendant for purposes of R.C. 2925.51.

{152} We agree with the Third District's conclusion that a defendant's waiver of

his or her confrontation rights under R.C. 2925.51 must be made knowingly,

intelligently, and voluntarily. State v. Smith, 2006-Ohio-1661; at 123-24. However, we

disagree with that court's conclusion that such waiver can be accomplished by a

warning contained in the report, which is only served on the defendant's. attorney. The

record needs to affirmatively demonstrate that the defendant knowingly, intelligently,

and voluntarily waived his constitutional right to confront the laboratory analyst.

{153) In this matter, we note the record demonstrates the state's intention to call

the analyst as a witness. Werry was subpoenaed on two separate occasions. Further,

the state filed two motions to continue due to the unavailability of Werry. Due to these
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events, Pasqualone could have assumed that Werry was going to*t tpr

assumption does not excuse Pasqualone's failure to request. his

the state's repeated actions referring to its intention to call Werry as a witness weighs

against a finding that Pasqualone knowingly, intelligently, and voluntarily waived his

Sixth Amendment right to confront Werry:

{1f54} -We-do--not--agree-that-R:C:- 2925:54-is-unconstitutionat-on-its far.e: -A---

defendant may waive his right to confront the analyst. However, that waiver must be

made knowingly, intelligently, and voluntarily and reflected in the record. In this instant

matter, the record does not demonstrate that Pasqualone knowingly, intelligently, and

voluntarily waived his Sixth Amendment confrontation right to confront the analyst.

{155} Pasqualone's second assignment of error has merit to the extent

indicated.

{¶56} The judgment of the trial court is reversed. This matter is remanded to the

trial court to conduct a new trial.

MARY JANE TRAPP, J., concurs,

DIANE V. GRENDELL, J., concurs in part, dissents in part, with a Dissenting Opinion.

DIANE V. GRENDELL, J., concurs in part, dissents in part, with a Dissenting Opinion.

{157} I concur in the majority's disposition of the first assignment of error and

respectfully dissent from the disposition of the second assignment.
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{¶58} The issue under the second assignment of error is whetry

of the Ohio State Highway Patrol Crime Laboratory Report, pursuant

violated Pasqualone's Sixth Amendment right of confrontation.

to R C. 2925.5

n

{159} Initially, the majority determines that such laboratory reports constitute

"testimoniaP" evidence for the purposes of the Sixth Amendment. See Crawford v.

Washington (2004), 541 U.S. 36. This issue is currently before the Ohio Supreme Court

--as a certified--conflict-between-State-v:-Crager, 164 Ohio-App3d-81e,_2005=6hio=6868-,------

and State v. Cook, 6th Dist. No. WD-04-029, 2005-Ohio-1550. The question certified is:

"Are records of scientific tests, conducted by a government agency at the request of the

State for the specific purpose of being used as evidence in the criminal prosecution of a

specific individual, 'testimonial' under Craivford v. Washington (2004), 541 U.S. 36, 124

S.Ct. 1354, 158 L.E.2d 1777" State v. Crager, 109 Ohio St.3d 1421, 2006-Ohio-1967.

{¶60} Assuming, arguendo, such reports are testimonial, the majority

paradoxically concludes that R.C. 2925.51 is constitutional, but that the admission of the

Crime Laboratory Report pursuant to R.C. 2925.51 violates Pasqualone's constitu6onal

rights.

{¶61} The majority follows the analysis of the Third Appellate District in State v.

Smith, 3rd Dist. No. 1-05-39, 2006-Ohio-1661. Essentially, the argument is that a

defendant is able to waive his right to confrontlcross-examine the laboratory technician

who prepares the report, but,that such waiver must be done "knowingly, intelligently,

and voluntarily." The procedure set forth in R.C. 2925.51 will not guarantee that the

right has been validly waived.
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{¶62} The error in this analysis is that a defendant who doe;

right to cross-examine the laboratory technician conducting the test an
coff7

mmp oFessFiREI ti

is

e

report proffered into evidence is not waiving his Sixth Amendment right to confront

witnesses, but merely declining to exercise this right as to a particular witness. Thus,

the majority is incorrect that the "net effect" of entering a guilty plea and failing to cross-

examine the technician who prepares a laboratory report is the same. The entering of a

---guilty-ptea-entaitsrthepeTmanentrelin-quTShrrrent ofthe r^ght-toci-oss-examine or eVen to-

summon witnesses in one's defense. When one fails to exercise the right to cross-

examine as to a particular witness, they have not relinquished their right to exercise it as

to another witness.

{1[63} This 'distinction has been re'cognized in hundreds of cases which stand for

the proposition that the decision to cross-examine a witness, particularly laboratory

technicians, is a "tactical decision" within the discretion of a defendant's trial counsel.

State v. Frazier, 115 Ohio St.3d 139, 2007-Ohio-5048, at 1220; State v. Foust, 105 Ohio

St.3d 137, 2004-Ohio-7006, at ¶93 and ¶125; State v. Russell, 2nd Dist. No. 21458,

2007-Ohio-137, at ¶55 ("[t]rial counsel's decision to cross-examine a witness and the

extent of such cross-examination are tactical matters") (citations omitted); State v.

Harco, 11th Dist. No. 2005-A-0077, 2006-Ohio-3408, at ¶37 ("[t]he decision to call a

witness is 'within the rubric of trial strategy and will not be second-guessed by a

reviewing court"') (citations omitted). Taken to its logical conclusion, the majority's

holding would require trial counsel to obtain the defendant's knowing, voluntary, and

intelligent consent before foregoing the cross-examination of any witness, an obviously

impossible situation.
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{1[64} Just as significantly, the drafters of R.C. 2925.51 ref(nO Ie

s

within the'competence of trial counsel and does not require the defendant's knowing,

voluntary, and intelligent consent. For this reason, the statute provides "(tjhe

prosecuting attorney shall serve a copy of the report on the attorney of record for the

accused, or on the accused if the accused has no attorney ***." R.C. 2925.51(B).

{165} -Since-.the -prosecution-served-a -copy of the H'rghvaay-1'atrol Crime

Laboratory Report upon Pasqualone's. defense counsel in. accordance with R.C.

2925.51(B) and defense counsel failed to demand the testimony of "the person signing

the report" as required by R.C. 2925.51(C), the admission of the laboratory report was

not in error. Accordingly, the judgment of the trial court should be affirmed.

18


	page 1
	page 2
	page 3
	page 4
	page 5
	page 6
	page 7
	page 8
	page 9
	page 10
	page 11
	page 12
	page 13
	page 14
	page 15
	page 16
	page 17
	page 18
	page 19
	page 20
	page 21
	page 22
	page 23
	page 24
	page 25
	page 26
	page 27
	page 28
	page 29

