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EXPLANATION OF WHY THIS CASE INVOLVES A
 suBSTANTIAL CONSTITUTIONAL QUESTION AND| C O PY
IS OF PUBLIC AND GREAT GENERAL INTEREST

The State of Ohio seeks this Honorable Court’s reﬁew éf the decision rendered by the_
Eleventh District Court of Appeals in State v. Pasqualone, 11" Dist. No. 2007-A-0005 on
December 17, 2007, as the decision is constitutionally inaccurate, and raises an issue of public
and great general jﬁterest. In this appeal, Thbmas Pasqualone, herein aiape]lee, argued that his
right to confrontation was violated due to the trial court’s admission of a 1ab<§ratory report
‘admittéd pursuant to R.C. 2925.51 without the testimony of the laboratory technician. The
Eleventh District Court of Appeals agreed with appellee’s argunent.

The appeﬂate court held that this réport was testimonial in na‘mre.r Id. at 44. The Court
| ﬁvent on to find that -a- defeﬁdant can waive his ﬁghf to confrontation with .rési:-éct to this report,
however, such waivef mﬁst be made knowingly, Ydluntarily, and intelligently. Id. at 46. The
Com;t found that an attorney cannot waive confrontation rights for their client, thus, appellee did
not knowingly, voluﬁtarﬂ;}, and intelligently waive his confrontation rights under R.C. 2925 .I5 1.
The State disagrees with the decision of the appellate court. The report prepared pu:rsuant' |
' to R.C. 2925 .51 is not téstimonial in nature, as 1t is a business record. More_o’v_er, agsuming the
feport in question is deemed testimonial, the procedure set forth in R.C. 2925.51 guarantees that
;C-I;&;I_ilgé;l-l;;;_lriélvlttdCOI]f_[‘OIltatiO]l 1sva11dly waived.
The State of Ohio respectfully seeks this Honorable Court’s jurisdiction o.ver the decision
rendered in this case by the Eleventh District Court of Appeals. The appellate court’s ruling was

inaccurate and would create a situation that would require defense counsel to obtain a

defendant’s knowing, voluntary, and intelligent consent before declining to cross examine any



witness. Id. at 63 (dissent). For these reasons aﬁd those discussed below, thelState res;ﬁctﬁlﬂj,

seeks this Honorable Court’s Jurisdiction.

- STATEMENT OF THE CASE

OnlJ anuafy 20, 2006, an indictment was filed charging Thomas Pasqualone, appellant
herein, with one Count of Possession of Cocaine, in violation of R.C. 2925.1 _1(Aj(C)(4)(a), a
felony of the fifth dégree. On January 31, 2066, appellant entered a pleé of not guilty to the
:charge. At trial, the jory foﬁnd appellant guilty of Possession of Cocaine. | Appellant was |
“sentenced to a prison term of eight months. |
Appellee appealed his conviction to the Eleventh Districf Court of Appeals. The |

Eleventh District Court of Appeals reversed the decision of the trial court and remanded the case

for a new trial. Id. at J56.

STATEMENT OF THE FACTS

On November 9, 2005, while traveling no'rthbqund on Myers Road in Geneva, Trooper
Jason Bonar of the Ohio State Highway Patrol observed a vehicle traveling southbound with a

loud exhaust. (T.p. 12._5 ) After the vehicle paSse_:d, Trooper Bonar noticed that the vehicle’s rear

* license plate was not illuminated. (T.p. 125.)
Trooper Bonar turned around and proceeded to catch up with the vehicle. (T.p. 126.) He -
observed three occupants in the vehicle, (T.p. 126.) Trooper Bonar called his location into

dispatch and initiated a traffic stop. (T.p. 126.) The vehicle pulled over and it appeared to be a

normal traffic stop at that point. (T.p. 126.)



Trooper Bonar approached the driver’s side of the vehicle. (T.p. 127.) en appellant
a,

¢O)

rolled down the window Trooper Bonar smelled a strong odor of alcoholic bev g emanatig

from the vehicle. (T.p. 127.) T rooper Bonar asked appellant for his driver’s license and

appellant responded that he was not allowed to hﬂ\_fe a license. (T.p. 127.) Appe]lant was asked

to step out of the vehicle and come back to the patrol car. (T.p. 127.) While appellant was

| walking to the patrol car, he kept reaching into his left pocket, as if he Was; tfyﬁig to find

something. (T.p. 1727.) Appe]lant was told to rémove_his hand from his p_bcket. (T.p. 127.)

Dispatch.then confirmed apiaé]lzmt’s suspension and he was placeci under arrest. (T.p. 127.)
After appellant was handeuffed, Trooper Bonar conducted a search incident to arrest.

(T.p. 128.) Trooper Eonér located a pack of cigarettes coﬁtaiuiug a ]argé_w_hite rock in

| épp;eﬂa;rlt’s left front pockét. .(T.p. 128-129.) The rbck. léter tested positive fdr cocaine, (T.p.

129.)

ARGUMENT

FIRST PROPOSITION OF LAW

ADMISSION OF A LABORATORY ANALYSIS REPORT
PURSUANT TO R.C. 292551 DOES NOT VIOLATE A
- DEFENDANT'S RIGHT TO CONFRONTATION UNDER THE
SIXTH - AMENDMENT.-. TO.- _THE- _UNITED. _STATES
CONSTITUTION. L : f
In its opinion, the Eleventh District Court of Appeals found that laboratory reports
admitted pursuant to R.C. 2925.51 were testimonial in nature as set forth in Crawford v.

Washington (2004), 541 U.S. 36, 124 S.Ct. 1354. Pasqualone at {44. In Crawford, the United

States Supreme Court held that testimonial out of court statements by witnesses are barred under

3




the Confrontation Clause unless the witness is unavailaBle and the defendant had a Crior

the test set forth in Ohio v. Roberrs (1980), 448 U.S. 56, 100 S.Ct. 2531, which focused on the

opportunity to cross examine the witness.  Crawford at syllabus. In doing se, th

reliability of the statements. Id. at 61.

The Crawford court declined to “spell out a comprehensive definition of testimonial”
statements. Id. at 68. Inetead, the Court indicated that at a minimum the term applies to “prior
testjmotly at a prelimmary hearing, before a grand jury, or at a former trial; end to pelice
interregations.” 1d. The Court also indicated that statements covered under most of the hearsay
exceptions, such as business records or statements in furtherance of a conspiracy, are not
testithonial statements., 'Id at 56..

| .The Supreme Court ef ttle Untied Stetes offered fﬁrther elaboration as to wltﬁt constitutes
a testitnenjal statement in Dav.is- v, Washingron (20006), 1_2.6 S.Ct. 2266. The Court held that
“[s]tatements are nontestimonial when made in the course of police iﬁteﬁo gation under
circmﬁstances objectively iﬁdicatiﬁg that.the primary purpdse of the mterro gatien 18 to enable
-pohce assistance to meet an ongomg eImergency. They are testimonial whett the circurnstances
obJectlvely indicate that there is no such ongoing emergency, and that the primary purpose of the

interrogation is to establish or prove past events potent1a]ly relevant to later criminal .

pt‘bsecution.” Id. at 2273-2274.

Ttw Eleventh District Court of Appeals found that laboratory reports admitted pursuant
to R.C. 2925.51 prevent a defendant frorrt exercising his Sixth Amendment right to
confrontation, thus are eontrery to the decision in Crawford. R.C. 2925.51 provides thata

laboratory report will serve as prima facie evidence of identity and weight of a controlled



substance, The prosecuting attorney is required to serve a copy of this report w ()(.j pY

council. Id If the defendant wishes to examine the preparer of the report, defefse council must

serve a demand upon the prosecuting attorney within seven days of receiving the report. Id.
" The Crawford decision does not apply to R.C. 2925.51 because the statement at issue, the
laboratory report, is not testimonial evidence. The laboratory repott is a business record. As

mdlcated m Crawford business records are not testimonial statements. Crawford at 56.

Evid. R. 803 provides:

The following are not excluded by the hearsay rule, even
though the declarant is available as a witness:

(6) Records of regularly conducted activity. A
memorandum, report, record, or data compilation, in any form, of
acts, events, or conditions, made at or near the time by, a person
with knowledge, if kept in the course of regularly conducted
business activity, and if it was the regular practice of that business
activity to make the memorandurg, report, record, or data
compilation * * *, '

The laboratory report used in appellant’s case i8 cleérly a business record. It is a record of
testé kep“t m the course of regolaﬂ)r oonducted business ACtivitj/. It is not testimonial in nature.
Courts in severél other jurisdictions have found that similar laborarory test reports were not
teétimooial in hature. See Pebple'v. Johnson (2004) 121 _Czil.AppAth 1409, People v.‘ Hinojos-
Mendoza (2005), 140 P 3d 30 Commonwealrh v. Williams (2005) 69 Va, er 277, 2005 WL

3007781 State v. Cao (2006) 175 N.C. App. 434, Brooks v. Commonwealrh (2006), 49 Va. App.

155, State v. March (2006), 2006 WL 1791336.

. This Honorable Court recently held in Staze v. Crager, 2007-Ohio-6840 that “records of
scientific tests are not ‘testimonial’ under Crawford.” Id. at 78. The scientific test at issue in

the present case is similar to that of the DNA testing at issue in Crager. The test was conducted



By BCI, which this Honorable Court found was not “inherently untrustworthy.” WP? '

laboratory report in the present case was prepared in the “ordinary course of regularly condncied

business,” just as the report in Crager. Id. at {54. Accordingly, the laboratory report in the

present case was not testimonial, thercfore, its admission pursuant to R.C. 2925.51 did not

violate appellee’s right to confrontation.

SECOND PROPOSITION OF LAW

~ ADEFENDANT’S WAIVER IS KNOWING, INTELLIGENT,
AND VOLUNTARY WHEN THE PROSECUTION COMPLIES
WITH THE PROCEDURE SET FORTH IN R.C. 2925.51(B).
The Eleventh District Court of Appeals found that the notice provided to appellee under
R.C. 2925.51 was msutﬁment for his waiver to be knowing, mte]hgent and voluntary .
Dasqualone at 54, Specifically, the Court found that, for a waiver to be accomphshed “the
record needs to affirmatively demonstrate that the defendant knowingly, inte]]igently, and
volunterﬂy ‘vs;aived his constitutional ﬁght to confront the laboretory analyst.” Id. at q52. -
The State complied with all requirements set forth in R.C. 2925.51. The laboratory report

was prepared by the Ohio State Highway Patrol Crime Lab, which 18 a laboratory opera_ted by a

laW enforcement agency. The report was smged by Brandon S Werry, the techm01a11 Who

performed the analysis. The report states both the type of substance and the weight Of the
substance that was analyzed. Included in the report is a notarized statement by Mr. Werry that he
is employed by the Ohio State Highway Patrol Crime Lab and that this aqlalysis is part of his
regular job duties. -The statemnent also outlines Mr. Werry’s educational background and

professional experience. The report further indicates that the tests were performed with due



caution a:ud the ewdence was handled in accordance with estabhshed a accepted p

while in the custody of the laboratory. The State properly served appellee by se; mg a copy of

the report upon his counsel of record. (T.p. 138.)

While the notification served upon appellee’s counsel does not include the citat.ién to the
controlling statute, the notification very clearly states that “this report shall not be prima-facie
evidence of the contents, identity; and weight of the eiisteﬁce and number of unit dosés of the
sub’stance_ if ihe accu.sed.or this attoméy demands the testimony of the person signing the ;epbrt,
by serving the demand upon the proseéutjng attorney within seven days from the accused or the
accused’s attorney’s rec'éipt of the report.” This étatement explains that unless appellee requested
the technician, the report could be used as prima face evidence of the identity and weight of the
substance at issue in his prosecution. Lack of a citation to a speCJﬁc statute cannot suppor1£
appellee’s claims, as he was repreéent_ed by competent legal counsel who if unaware of the |
statute moét certainly could have researched this issue.

By chbbsmg to waive the téstimbily of this witness, defense -couﬁsel was not Wéivmg |
appellee’s Sixth Amendment right to confrﬁnt witnesses, as suggested by the majority in
Pasqualone.' Defenée counsel was merely employing a tactical decision that was within his

d1scret1011 in choo sing not to call this witness. Pasqualone at ‘i[63(d1ssent) Defense counsel did

not relmqm-sh appe]lee 8 rlght to confront other witnesses. Id at ‘}[62 (dissent). The drafter 8 of
R.C. 2925.51 reco gmzed that trial counsel is competent to make this decision on a defendant’s
behalf and provided a method for the prosecuting attorney to serve defense counsel. Id. at {64
(dissent), R.C. 2925.51(B). As the State of Ohio complied with R.C. 2925.51(B), admission of

the laboratory report was not an error. Id. at {65 (dissent).



|COPY

For the foregoing reasons, the State of Ohio respectfully reqﬂests this Honorable Court to

CONCLUSION

accept jurisdiction over this case and overturn the decision of the Eleventh District Court of

Appéals.
Respectfully submitted,

THOMAS L. SARTINI (0001937)
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parties.

----———-{111}—-—Thgmttwrysubmltted -to-this court- on-the record-and-the brtefs of the -~

Appel[ant, Thomas A. Pasqualone, appeals the Judgment entered by the

Ashtabuila County Court of Common Pleas. The trial court denied Pasqualone’s motion

to dismiss the indictment for a speedy-trial violation.

In 'addition, the frial court

sentenced Pasqualone to an eight-month prison term for his conviction for possession

of cocaine.



{2} On November 9, 2005, Trozoper Jason 'Bon_ar of the Ohio

Patrol was on routine patrol working the midnight shift. Trooper Bonar n

- with a loud exhaust system pass him in the opposite direction. In addition, after the car
passed him, Trooper Bonar noticed that the vehicle’s license plate light was not
illuminated. Trooper Bonar turned his vehicle around and stopped the vehicle.: |

{§3} Pasqualone was driving the vehicle. He informed Trooper Bonar that he

co - _was not_allowed.to .have a _driver's_license, After Trooper Bonar _confirmed_that A

_Pasq‘ua'lone’s drivef‘s license was suspehded, ‘he placed Pa_qualone under arrest.
During a search incident to‘th.e'arrest, Trooper Boﬁaf found a pack o-f cigéfettes, which
:cohtained a iarg_e white fock. After advising Pasqualone of the Mfrénda warnings,

- Trooper Bénar asked Pasqualone wheth‘ér the rock was “meth or créck?” Pas.qualone
toilrd Trooper Bonar he di’& not know “what they-gav'e me.” Trooper Bonar ﬁeld-tested
the substance, and.it tested positive for cocaine base. Later tesfing at the Ohio State

‘. Highway Patrol Crime Laboratory confirmed the substance w‘as 446 grams of cocaine..
{1[4}: Pasqualone was indicted on one count of poséession of cocaine, in

violation of R.C. 2-925.1‘1‘, a fifth-degree felony. —-*Pasquaione pled not guilty to this

77T {5) The state 'served Pasqualone’s attorney with a copy of the laboratery - -

- report stating the substance contained cocaine. Pasqualone did not demand. the

analyst's testimony pursuant to R.C. 2925.51(C).
{46} A jury trial was held. The jury found Pasqualone guilty of the possession

of cocaine charge. "The trial court sentenced Pasqualone to an eight-month prison term

for his conviction.




. {m  Pasqualone raises two assignments of error. His first as Aot :
s - |COPY|

{481 “The trial court erred in failing to dismise the charge against defendant

when he was denied his right to a speedy trial under Ohio R.C. 2945.71."
{99} “The standard of review of a speedy trial issue is to count the days of

delay chargeable to either side, and determine whether the case was tried within the

timé.‘iimfts setbyRC. 2945.’71. State v. B/umensaédgm 1th Dist. No. 200

| Oth App. LEXIS 4283 at *17] See, also State V. P:erson 149 Ohio App 3d 318, 2002-

Oth 4515, at 1]12

{910} “Speedy trial issues present mlxed questions of law and fact. State V.

'Hiait-(1997), 120 Ohio ‘App.Sd 247, 261. We accept the facts as found by the trial court
" on some competent, eiedible evidence, but ffeely review the appiicetion of the law: to
the facts. Id." Stafe v. Kist 11th Dist. No. 2006- G~2745 2007—0]’1{0—4773 at 17- 18
{911} Since Pasqualone was charged WIth a felony, he had to- be brought to trial -
within 270 days of his a_rrest. R.C. 2945.?1(0)(-2). Further, any days Pasqualone spent

in jail on this charge aré counted as three'day's due to the triple-count provision of R.C.

2945. 71(E).

1107, 2001 o

*****f*—"*{ﬂlzr Pesqﬁlbrrewas**arrested tm November 10,2005 HIS"tT‘E‘aI did ot begim
unti September 11, 2006 306 days after hlS arrest. Also, Pasqualone was held in jail
on the pending charge from November ‘[O, 2005 to November 1?_', 2005, when he
posted bond. This time period, due to the triple-count analysis, counfs 55_21 days.

- Thus, his total time period prior to trial, without factoring in tolling events, was 320 days.

- {13} 'R.C. 2945.72 provides, in pertinent part:



{914} “The time within which an accused must be brought to r

of felony, to preliminary hearing and trial, may be extended only by the

5 <

{916} “(E) Any period of delay necessitated by reason of a plea in bar or

abatement, motion, proceeding, or action made or instituted ‘by the accused;

e

{918} *“(H) The perlod of any continuarice granted on the accused's own mofion,

and the period of any _reasbnable contin.uanc_e granted other than upon the accused's

 own motion."

' 2945 72(E).

{919} Initfally, we will address the appllcable tolimg events under R.C.

Al

{20} “A demand for discovery or a bill of particulars is a tollirig event pursuant

fo R.C.=2945.72(E).;’ State v. Brown, 98 Ohio St.3d 121, 2002-Ohio-7040, syllabus. On

** February 3, 2006, Pasqualone filed a requést for a bill of particulars and a request for

Idiscwery.. The state responded to these redué_sté on February 1 O 2006. Accordingly,

| thése events folled ihe period from February 3-"170 2606 for a total of seven days

-motron is filed until the trial court ruies on the motlon State v. Dach 11th Dist. Nos.

{1]21} A motlon to suppress will toll the speedy-trial clock from the time the

2005-T-0048 and 2005-1‘-0054 2006 Ohio- 3428 at 134. Dn March 1, 20086,
Pasquabne filed a motion to suppress evidence relating to his arrest and a motion to
s'u'ppress any statements he made. The state filed its responsé to these motions on
March 14, 2006. The trial court denied Pasqualone's rﬁotions to suppr'ess on March 24,

2006. The period from March 1-24, 2006 was tolled, for a total of 23 days.



| {4223 The Supreme Court of Ohio has held that “[a] motion in §Tma T
defendant tolls speedy-trial time for a reasonable period to allo (;thIt?aXn

o'ppofcunity to respond and the court an opportunity to rule.” State v. Sanchez, 110

- Ohio St.3d 274, 2006-Ohio-4478, at paragraph two of the syllabus. On March 29, 2006,

Pasqualone filed four motions in limine. On April 4, 20086, the state filed its response to

Thus,_ the time period from March 29, 2006 through May 11, 2006 was tbl[ed, for a total

“of 43 days.

1923} Next, we will address the state’s contention that its motion to continue was

" atolling event pursuant to R.C. 2045.72(H).-

{924} On May 2, 2008, the state filed a motion to continue the trial set for May
175, 20086, on the ground that a necessary witness, Brandon Werry, was unavailable. On

-.'May 11, 2008, the trial couit granted the state’s motion to continue and rescheduled the

trial for September 11, 2006.

{925} lnitialh}, we note that the trial court did not make any indication as to why

- the trial had to be postponed nearly four months due to the una\}ailability of the state’s

~ Witness for the May trial date.

(026} Also, the state’s “necessary witness,” Brandon Werry, did not testify at
Pasqualone’s trial.  In light of this occurrence, we do not agreer with the sfate’s
classification of Werry aé é “necessary witness.” -Werry was the Iabo‘ratbry analyst who
prepared the report. The state introduced his report pursuant to the procedures set

- forth in R.C. 2925.51. If properly complied with, this statute permits a laboratory




anaiyst’s report to serve as “prima-facie evidence of the content, identit

a substance in certain drug cases. R.C. 2925.51(A).7 Accordingly, the
Werry as a witness at the continued trial. Since the record does not support the state’s
. contention that Werry was a '“necessary witness,"" 'we. cannot conc!ude.that the

continuance due to his unavailability was reesonable under R.C. 2945.72(H). Thus, we

will charge this time egainst the state.

to réspond to his dlscovery request and dem_and for a bill of partlculars, 23 days due to
his' motion to sup-)p.ress, and 43 days a‘s.ar result of filing the fedr' motions in limine.-l
- Thus, a tota] of 73 deys is tolled and cha-rged against Pasquaione. Subtracting this total
from the 320 days Pasddalb'ne awaited t-riai, Pasqualone was brougnt to trial within 247
"'charg_eable” days. Accordingly, his epeedy4triai rights were not violated. |
,. {928} Pasqu.alone’s first assignmenrt .of error is without mefit.
C{29% Pasqua!one’s second assignment _of errer ie:
{930} “The admiesion of the I_aboratory analysis report pursuant to Ohio R.C.

- 2925.51 violated appellant’s constltutlonal rlghts under the confrentatlon clause of the .-

~ Sixth Amendment rendenng his conviction erroneous.”

{31} At frial, Pasqualone objected to tﬁe admission oﬂﬁe laboratory report on
the basis that his S:xth Amendment right to confront the preparer of the report was
violated. On appeal, Pesquaione argues that R.C. 2925.51 is unconstitutional, both
| ‘facialiy and as applied, because it permite -hearsay evidence to be introduced in a
criminal trial without affording the defendant an opportunity to confront the person who

prepared the report. R.C. 2925.51 provides, in part:




- -r—ﬂ-—fer the-purpose-of pI‘OVIdIng—SGIentIfIG sennces to- iaw-enforcementegenmes and- sngnedf

{932} “(A) In any criminal prosecution for a violation of this chgp é ﬁ
3719. of the Revised Code, a laboratory report from the bureau of crimfnal iden ca s

and investigation, a la_boratory operated by another law enforcement agency' or a

laboratory established by or under the authority of an institution of higher education that

has its main campus in this state and that is accredited by the asSociation of American

universities or the north central association of coiieges and se‘condary schools, primarily

by the person performing the analysis, statlng that the substance that is the basis of the

aiieged offense ‘has been weighed arid analyzed and stating the fi ndings as to the |

content, weight, and icientity of the substance and that it eontains any amount of a

contro!ied substance and the number and de_scription of unit dosages, is prima-facie -

evidence of the content, identity, and weight or_th_e existence and number of unit

dosages of the substance.

2925.041 of the Revised Gode or a violation of this chapter or. Chapter 3719. of the

Revised Code that is based on the possession of chemicals sufficient to produce a -

compound, mixture preparation, or substance included in schedule I, Ii Iil v, or\f a

iaboratory report from the bureau or from any laboratory that is Operated or estabhshed

as described in thls diViSion that is s:gned by the person pen‘ormlng the analysas stating

that the substances that are the basis of the alleged offense have been weighed and
analyzed and stating the findings as to the content, weight, and identity of each of the

substances, is prima-facie evidence of the content, identity, and weight of the

substances.

In any criminal prosecution for a violation of section




A\

{433} “Attached to that report shall be a copy of a notarized

signer of the report giving the name of the signer and stating. that 1he signer is_an

employee of the laboratory issuing the report-and that performing the analysis is a part

of the signer’s regular duties, and giving an outline of the signer's education, training,

-and experience for performing an analysis of materials included under this section. The

signer shall attest that scientifically accepted tests were performed with due caution,

procedures wh:te in the custody of the taboratory

{934} “(B) The prosecutmg attorney shalt serve a copy of the report on the'

attorney of record for the accused, or on the accused if the accused has no attorney,

prior to any proceeding in which the report is to be used'against the accused other than

ata preli-rninary hearing or grand jury proceeding where the report may be used without
having been'previously served upon the accused. |

| {1[3'5} 4(C) The report shall not.be prima-facie evidence of the contents, identity,
-and ‘Weight or the existence and number of unit dosages of the substance if the accused
or the,accused’s' attorney demands the test?mony'of the person signing the 'report by

ser\nng the demand upon the prosecutlng attorney within seven days from the accused

or the accused S attorney S recelpt of the report The trme may be extended by a trial

judge in the interests of justice.

{1[36} ‘(D) Any report issued for use under thi_s section shall contain notice of the

right of the accused to demand, and the manner in which the 'a_cc_used shall demand,

the testimony of the person signing the report.”

—and-that-the —evidience--fwas-—-hand Ied--Ji-n;- -accordance with -established -and —accepted - oo




{437} The Sixth Amendment to the United States Constitution @ iy
Dhio 8t.3d 186

defendantﬂs the right to confront adverse withesses. State v. Stahf, 111
2006-Ohio-5482, at. f[13. Previously, the relevant inquiry in a Confrontation Clause
analysis was the “re!iabiiity” of the statement. State v. Smith, 3d Dist; No. -1-05-39,
2006-Ohio-1661, at 1]1'1; citing Ohio v. Rébeﬁ‘s (1980), 448 U.S. 56. However, the
| United States lS_upreme Court. révisited this issue in CraMord v. Washington (2004), 541
- —— - -—.—U.—Sl.‘—:’:@.—.smasée:{u-entr -tert-h&Cra—wferd&ecisignfthmmtial.inqui;wneweencernsfwhetﬁep-_---- R
the hearsay statément is “testz'mbh,ial." State v. Stahl, 2006_—Ohio—5482, at 1[16, quot_iﬁg |
Crawford v. Wasﬁington, 541 U.S. at 68. | |
{1]38} Pasqualone relie.s oﬁ the Third Apbel!ate District’'s decisibn in Stéte V.
Smith to su;’iport his position.. Sféte v. Smith, 2006-Ohio-1661. In Smith, the Third
District held. that_ an analyst's repqrt prepared- pursﬁant_ fo RC 2925.51 is tesﬁmonial_
~and, thereforé, .é defe’hdant has a fight to confront the expert. Id. at §26. However, the
court_ héid t‘h‘at a defendan_t fnay.Waive that right, provided “the defendant [is] fully
informed as to the consequences of the waiver."' (Emphasis in .or‘iginal.) Id. at 721,
The court -hleld. that a writte'n‘Wa'mih'grcontained _in_the; report itself is sufﬁ'cient' to

conclude that a defendant’s failure to demand the te_stimdny _of the expert indicates he

defendant that the "repbrt will be used as prima facie evid_enée against” him or her if the
testimony of the eXpert is not demand-éd. Id. at 726. In Smith, the Third District
| reversed the defendant's conviction and remanded the matter for a new trial because
the courf concluded that the Warning contaihed in the report was not sufficient to

édequately warn the-defendan'trthat he was waiving his right to confront the expert and,




| ==

thus, the defendant did not waive his Sixth Amendment right.to confror.ll 6 6Wl

at 7[23-24, 27, and 39.

{1{3?} | Other Ohio courls havg previoﬁsly addreséed this igsue and, for various
reasoné, have held thaf the déféndant’s rights fo confrOnfation were ﬁot violated. See
Sféte v. Moore, 8th Dist. No 85828, 2006-Ohi0—277, at 125-29; Stafe v. Clark, 11 th Dist.
Nos._2001—F-(_3031, 2001—P—0033, 2_001-’P-0034, 2001-P-0057, and 2001-P-0058, 2004-
Ohio App. LEXIS 15683, at “7-9; Sfate v. Shislds (Nov. 1983), 5th Dist. No'CA-83—3
1983 Oh|o App. LEXIS 14322 at *3-4, State V., Smfth (Sept 23, 1981), 9th Dist. No.

| 1731, 1981 Ohlo App. LEXIS 11150 at *6-10. All of these cases were decided pnor to
the Thrrd Dlstncts decision in State v. Smith, and all but -S‘tate v. Moore were declded
prior to the. United States Su_preme Court’s opinion in Crawford V. Washmgton.

{40} In 1981, in State v. Smith, the Ninth Aﬁp’ellate District conducted a
sighiﬂcaht-aﬁéiysis of R.C. 2925.-51‘-énd its impact on the ‘Confronta‘tion‘ Clause, “'S‘tate.
V. Smith,'l198’t Ohio App. LEXIS 11150, at *6-10. The couﬁ ultimately con&:luded that

 RC. 202551 did not violate the Confrontation-C[E;lqué.‘-'Howevér, we note the Ninth

Dlstnct’s ana!ysns was based on the rehabihty of the report in an anain|s pursuant to

Ohic v. Roben‘s. Id. at *8.

{941} In State v. Moore and State v. Clark, the courts conducted a minimal
analysis of this issue, summarily concluding that the defendant’s failure to request a -
copy of the expert's report under R.C. 2925.51(C) precluded a finding that the

defendant’s confrontation rights were violated. Stafe v. Clark, 2004-Ohio-334, at 166-

68; State v. Moore, 2006-Chio-277, at 28.
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{942} We will conduct an independent analySIS of whether the T(ru:selon of the)

ana!yst’s report violated Pasqualone s Confrontation Clause rights.

M43 We initially need to determine whether the report in this matter was
testimonial. The Crawford Cour_t declined to adopt a formal definition of “testimonial.”
State v. Stahl, 2006-Ohio-5482, at 119. However; the Supreme Court of Ohip noted
_ that the Crawford Court did provide three exampies of a testimonial statement,
A'*"""'""*‘"'"mcludlng’--(ﬂ)*mﬂcourtetestimeny -or-its—functional- equwalent mcludmg,aﬁdamts 2y
statements contamed in formal tes’umomal matenals including depositions and
affidavits; _and '(3) statements made where an Obje_ctl\le declarant would reasenably
believe lthe_sta_tenmnt would be available to be used -at a subsequent trial. kSecOndary
citations omi’rted.) Id., quoting "Crawfer.d v. Washington, 541 US at 51-52. |
{1[44}_ ‘In this matter, en affidavit was attached o the report pursuent to R.C.
2925.51(A). Also, the purpose of the report was to previde “prima-facie evidence of _the
content, identity, and weight” of the controlled substance. Thus, the report, including
the aftached affidavit, was specifically i’ntended tobe usedina subseduent crimin'al trial.
Accordfpgiy, l‘aborat-ory reports-_su(:h'as the one adrnifted in'this matter meet all three of

_the examples of a testimonial s‘tatement given in Crawford Thus, we conelude as did

the Third Appellate District, tha’t such reports are testimonlal in nature. See’ Stafe V.

Smith, 2006-Ohio-1661, at {126.

{q45} Next we address the issue of whether a defendant may waive the

confrontation rights. The Third Dls‘mct held that “a criminal defendant can waive hlS

confrontation rights by failing' to demand the testimony of the laboratory technicians

under R.C. 2925.51(C).” Id. at [18. Other courts have also held that a defendant can

1




waive his confrontation rights by falllng to demand the testimony of th«I an ét bee

| Stafe V. F!emmg, 1983 Ohio App. LEXIS 15683, at *9; Statfe v. Shields

LEXIS 14322, at *4.
{Y46} In its analysis, the Third District held that the waiver of confrontation rights

pursuant to RC 2925.51 “must be made knowingly, in'tetligently, and voluntarily.“' State
v. Smith, 2006-Ohio-1661, at Y21, citing Boykin v. Alabama (1969), 395 U.S. 258 and
----—--—S-tateVn‘:"ra.ﬂard{—'l98*%66—9hie8£2d-473-.-1heGases_ctted_by‘theeThjrdDjstﬂct;‘.JE’moykin__._.A__ﬁ_
V. Alaba.me and State v. Ballard, ‘cl:oneem.the waiver of the right_ to confront witnesses
under an analysis of whether a defendant entered a valid guilty plea. - Boykin V.
Alabama, 395 U.S. at 243. State v, Ballard, 66 Ohio St.2d at 4'78-480[ There is a
procedural ditference between entering a guilly plea and failing to demand'th‘e

' testlmony of an expen pursuant to R.C. 2025. 5'1 However, the net eﬁ’ect of both

occurrences is identical, in that the defendant gives up his constltutlonal right to confront
withesses. Thus, we agree with the Third District’s conclusion that such a waiver must:

v

be made knowingly, voluntarily, and intelligentiy.

{1[47} In Stat‘e V. Smn‘h the Thll‘d District found the language in the warning

contalned |n the report was not sufficient to adequately mform the defendant of thez'

rights he was WaNII‘Ig State V. Smfth 2006 OhiO 1661, at 1[23 -24. The couTIEFF a
waiver to be sufficient, it must inform the defendant “that failure to make the demand [of
the testimony of the person who prepared the report] will permit the laboratory report to

serve as prima facie evidence of the conclusions in the report without the testimony of

the technician.” Id. at Y24.

42




{1[48} The Thlrd District concluded that "the purpose of servmg rt on
repo

defendant" under R.C. 2825.51(B) is fo mform the defendant that t

' admlssmle against him without the testlmony of the analyst, unless that testimony is
demanded. [d;' at 123. In addition, we note the Tenth Appellate District explained “[a]t
[no] time' did the defendant claim that he misundereteod his responsibility pursuant to

[R.C. 2925.51] to request the testirﬁony of the analyst.” Stafe v. Fleming, 1983 Ohio

e ~-~f—prpr.mI:E)(—IS—‘!BSBS-,_—at—’iQ.—:-—TAhre—ceneernfwe—h-ave—witfﬁ—t-h-iefapp roash-is-th eessumptien- e

that the‘defendaht personali_yrrecei\'fed a copy of the 'feport. R.C. 2925.51(8) requires 7
that the ‘state serve the 'report‘“on the attorriey of record for the accueed, or on the
accused if ihe_accused hae no attorhey." Thus, fhe appropriate question is whether an
attorney can waive confrontation righis on behalf'of his or her client. For the following
reasons, we answef this qﬁestion in the. negative._-

{949} - Permlttmg an attorney to make a limited waiver of a defendants
constitutional rlghts where there is a statute or rule providi lng that inaction will constitute
waiver is not unprecedented. UnderACnm.R. 23, a defendant in a “petty offense” case
oniy réceives a jery‘trial if he 'den'{ands one. Ohie-c;urts have upheld th'is rule requiring

action on the par’t of the defendant’s attomey ln order to exercise the defendant’s

constitutional right to a jury trial. See M:ddletown V. F!inchilﬁ?-(Dec 18 2000) 12th
Dist. No. CA99-11-193, 2000 Ohio App. LEXIS 5908, at *1 5, citing Mentor v. Giordano

| (1967)_, 9 Ohio St.2d 140, paregraph one of the syllabus. However, we note that |
Crir_n.RQ 5(A)(5) requires the trial court to inform the defendant at the initial hearing of

the necessity to make a demand for a jury trial in petty offense cases. Thus; the

13




defendant is put on notice that he needs to take afﬁrmatrve actron or h, 660 a Y '

trial will be waived.

{50} In R.C. 2925.51, there is no safeguard similar to that in Crim.R. 5(A)(5) to
‘ensure that a defendant actually receives notice about the extstence of the report and
his right to demand the testimony of the analyst. The statute spegcifically states that the

report is to be served on the accused’s attorney, |f he or she has one. R. C 2925 51(B).

"—{1[:‘;}} It—oou!d beargued—that—the preeedure&m RC—292551 are_akrrtio the ...

p'_artres entering rnto a st_lprulatron. _However, a stipulation is binding on a criminal

defendant if it is made by the defendant or by his or her attorney in the defendant's
 presence during_the trial. State v. Bryanr, 8th Dist. No. 79841, 2002-0hio_—2136, at' 137,
| citing State v. Robbr'ne (1964), 176 Ohio Stl.-‘362, paragraph two of the syrrabus. Thus,
'\nre-_ cannot consider a'n attorney’s failure to act well before the trial as a binding
strpulatron on the defendant for purposes of R.C. 2925.51. |
{1[52} We agree with the Third Drstnct's concluswn that a defendant’s waiver of
his or her confrontation rights under R.C. 292551 must be made knowingly,_

- intel'li‘gently, and votuntarily State v. Smith, 2006-6hio-1661 at123-24. However, we -

warning contained in the report, Whlch is only served on the defen'dant's

attorney. The

record needs to aﬁrrmatlvely demonstrate that the defendant knowingly, intelligently,

~and voluntarily waived his constitutional right to confront the laboratory analyst.

{953} In this matter, we note the record demonstrates the state’s intention to call
the analyst as a withess. Werry was subpoenaed on two separate occasions. Further,

the state filed two motions to continue due to the unavailability of Werry. Due to these

14




events, Pasqualone could have assumed that Werry was going to tes "

assumption does not excuse Pasqualone’s failure to request his |
| manner prescribed in R.C. 2925.51(C). However, the fact that the record demonstrates
the state's reneated actions referring to its intention to call We_rry'as a witness weighs. '
against a ﬁnding that ‘Pasqualone 'knowingly, inte!ligently, and voluntarily waived his

erth Amendment right to confront Werry

f'—{q54} —We- do gilsls agree that REG.- 2925 51—|s unconstrtutlonaron"rts face: A

. d_efendant may waive hrs_ nght to confront the_a.nalyst. However, that ‘waiver rnust be

made knowingly; intelligently, and voluntarity and reflected in the rec‘drd. In this instant

matter the record does not demonstrate that Pasqualone knowrngfy, intelligently, and
‘voluntarily waived his’ Sfxth Amendment confrontatlon right to confront the analyst..
{9155} Pasqualone’s second a35|gnment of error has merlt to the extent

indicated.

{56} The judgment of the trial court is reversed. This matter is remanded to the

trial court to conduct a new ftrial.

MARY JANE TRAPP J concurs

' DIANE V GRENDELL, J., coneurs in part dlssents in part w1th a Drssentlng Oprnron

DIANE V. GRENDELL, J., concurs in part, dissents in part, with a Dissenting Opinion.
{457} 1 concur in the majority's disposition of the first assignment of error and -

respectfully dissent from the disposition of the second assignment.
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of the Chio State Highway Patrol Crime Laboratory Report, pursuant|

{958} The issue under the second as's;rgn_mént of error is whetl e(fﬁii iqn
55§,

violated Pasqualone’s Sixth Amendment right of confrontation.

(59} Initially, the majority determines that such laboratory reports constitute

~ "testimonial” évidehce for the purpbses of the Sixth Amendment. See Crawford v.
| Washmgton (2004), 541 U S. 36. This issue |s currently before the Oh|o Supreme Court

“as acettified conﬂlct-between Statev. Crager TE‘r4 Gmoﬂpp—Sd 8‘!6*26656h10-6868~ ***************
_’and State v. Cook, Gth Dlst. No. WD—‘O4-O2S,‘2005—Oh|o~1550. The question certified is: '7 )

: i‘Are records of scie.niiﬁrj feété, con'ducted by a 'g.ovemment agency' at i request of the

ASfate for the specific purpose of being used as evidence in the criminal prosecution ofa

specnﬁc lndwtdua! 'test:monlal' under Crawford V. Washmgton (2004) 541 U.S. 36, 124

S. Ct 1354 158 L. E 2d 177?" State v. Crager, 109 Ohio St.3d 1421 2008 Ohio-1967.

{960} Assummg, arguendo, such reports are testlmoma! the majority -
paradoxically concludes that R.C. 2925. 51 is const!tutlonal but that the admlssmn of the -

Crime Laboratory Report pursuant to R.C. 2925.51 violates Pasqualone's constitutional

: frlghts

{qey T The majorlty foIIows the analy5|s of the Third Appeilate Dlstnct in State v.-

T oo

o Smu‘h, 3rd Dist. No. ‘1-05-39, 2006—Ohio-1661. Essentially, the argument is that a:- :

defendant is ablé to waive his right to confront/cross-examine thellaboratbry technician

who prepares the report, but that such waiver must be done "knowingly, intelligently,

and voluntarily.” The procedure set forth in.R.C. 2925.51 will not guarantee that the

right has been validly waived."
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{962} The error in this analysis is that a defendant who doe

right to crqss—ex_aminé the laboratory technician conducting the test an
report proffered into evidence is not waiving his Sixth Amendment right to confront

witnesses, but merely declining to exercise this right as to a partictj!ar witness. Thus,

~ the majority is incorrect that the "net effect”" of entering a guilty plea and failing to cross-

~ examine the techmczan who prepares a Iaboratory report is the same The entering of a

T —*guxltyplea?ntat Is‘thepeTm*anent rehnqurshmeht of theTight 1o cross~exam|ne or even to

“summon witnessés in one's defense. When one fails to exercise the right to cross-

'_ éxémine asfoa pa'rtic;UIar witness, they héve hot relinquished th_etr tight to exercise it as
' _‘to another witness. |

{963} This distinction has been r'e.‘coghized in hundreds of cases which stand for

the proposition 'that the decision to cross-examine a Witness. particularly laboratory

techmmans is a “tactlcal demswn” within the discretion- of a defendant's trial counsel.

| State V. Fraz:er 115 Chio St.3d 139, 2007—Oh|o-5048 at 1]220 State V. Foust 105 Ohio’

'St 3d 137, 2004-0h|o—7006 at 193 and {125; State V. Russeﬂ 2nd Dist. No. 21458,

' 200? Ohio-137, at 1155 ("[t]rlal counsel's decnsmn to cross-examlne a witness and the |

' extent of such cross-examinatlon are tactlcal matters") (cltatlons omltted) State V.

.wntness is 'within the rubric of trial strategy and will not be second-guessed by a
reviewing court™) (citat_ioné omitted).” Taken fo its logical conclusion, the majority's
holding would require trial counsel to obtain the deféndant's knoWing, voluntary, and

intelligent consent before foregoing the cross-examination of any Witness, an obviously

“impossible situation,

17
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{fi64} Just as significantly, the drafters of R.C. 2925.51 re

decision not to cross-examine the techmc;an who has prepared ala

- T -

within the competence of trial counsel and_ does not require the defendant's knowing,

Vo-Lcntary, and intelligent consent. For this reason, the statute provides "Itihe

prosecuting attorney shall serve a copy of the report on the attorney of record for the

accused, oron the éccueed if the accused has no attorney ***." R C 2925.51(B).

{965} Slnce—the—“prosecutlon—served73 “copy “of”~ The—Hrghway Patrol "Crime"

Laboratory Report upon Pasqualone's defense counsel in accordance with R.C.

2925, 51(B) and defense counsel falled to demand the testlmony of "the person sugnmg

the report“ as requnred by R.C. 2925.51(C), the admission of the laboratory report was -

not in error. Accbrdihgly, the judgment of the trial court should be affirmed.
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